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Anderson v. Pierce County.

.NELs ANDERSON V. PIERCE COUNTY.
FiLED MAyY 2, 1894. No. 5548.

Rewards: Counties. Section 296 of the Criminal Code, authoriz-
ing counties to offer rewards for the detection or apprehension
of persons charged with a felony, does not authorize the pay-
ment of such reward until conviction. This condition applies
as well to an offer made simply for the apprehension of a person
as to one made for detection and apprehension.

ERROR from the district court of Pierce county. Tried
be]ow bpfnrn PO"‘-’ERS, J

Barnes & Tyler, for plaintiff in error.
Douglas Cones, contra.

IrviNg, C.

The plaintiff in error filed his claim with the commis-
sioners of Pierce county for a reward offered by the county
for the apprehension of an escaped prisoner. The claim
was rejected and he appealed to the district court, where a
demurrer to his petition was sustained and judgment en-
tered for the county, which judgment the plaintiff in error
seeks to reverse. The petition alleges the offer to have
been made as follows: “It appearing that one Ed Staggs,
while under arrest charged with the crime of murder, has
escaped from the custody of the sheriff of Pierce county,
whereupon it is ordered that a reward of $200 be, and the
same is hereby, offered for the apprehension of the said
Ed Staggs, and his return to the custody of the sheriff of
the said county, as provided by section 296, chapter 27,
Criminal Code of Compiled Statutes.” The petition does
not allege that Staggs was convicted. The want of that

averment is the reason urged in support of the demurrer.
35
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Section 296 of the Criminal Code is as follows: “ The
county commissioners of the several counties in this state
are hereby authorized, when they deem the same expedient,
to offer such rewards as in their judgment the nature of
the case may require, for the detection or apprehension of
any person charged with or convicted of a felony, and pay
the same on the conviction of such person, together with
all necessary expenses not otherwise provided for by law,
incurred in making such detection or apprehension, out of
the county treasury.” The plaintiff in error contends that
the clause providing that the reward should be paid on con-
viction applies only to cases where the detection of a person
is a part of the requirement of the offer; that is to say,
that where a crime is committed and the perpetrator is un-
known, a person to claim the reward must furnish the in-
formation necessary 1o fix the crime upon the person appre-
hended, and that a conviction is therefore necessary to the
performance of the contract; but that where there has
alrcady been a conviction had, or where a person has been
under arrest charged with a crime and an escape has heen
effecied, simply apprehending the fugitive completes the
performance and entitles the captor to the reward. The
plaintiff further contends that the offer was general in its
terms, and that, irrespective of the statute, it was binding
upon the county and entitled him to recover without con-
viction of the person apprehended. This court has never
before been called upon to construe the statute referred to.
We are not cited to any decisions of other states having
similar statutes, nor have we been able to find any in
point. As to the second argument advanced, it is sufficient
to say that whether or not authority to offer rewards would
be implied in the absence of an express statute, the offer in
this case contained an express reference to section 296 of
the Criminal Code, and the offer was clearly made in pur-
suance of that section. If there be any authority inde-
pendent of that statute, still this reference to the statute



VoL. 40] JANUARY TERM, 1894, 483

Anderson v. Pieree County.

incorporated it into the offer so that in any event the
statute must be treated as a part of the contract.

Authority to offer such rewards is not usnally implied,
and the courts have been inclined to a strict construction
of such powers. Thus, an act of congress gave to the city
of Washington the power to “sue and be sued, implead
and be impleaded, grant, receive, and do all the other acts
as natural persons, and to purchase and hold real estate.”
Another act gave to it “full power and authority to make
all necessary laws for the protection of public and privaie
property, the preservation of order and the safety of per-
sons, * * * and for the punishment of all persous
violating the same.” The legislative authorities of thecity
authorized a reward of $20,000 for the arrest and convie-
tion of persons concerned in the assassination of President
Lincoln; but the court held that this act was not within
the scope of the authority conferred upon the city by .act
of congress. (Baker v. City of Washington, 7 D. C., 134.)
So, too, where, as in the case of the individual, the authority
to contract is clear, the contract itself has been subjected to
a strict construction. Thus, in Jones v. Phaniz Bank, 8
N. Y., 228, where a reward was offered for the apprehen-
sion of a person to whom forged checks had been paid and
the recovery of the money or a proportional amount for
any part thereof, it was held that both the apprehension of
the person named and the recovery of some of the money
were essential to sustain a claim for any part of the reward.
And in Cornelson v. Sun Mutual Ins. Co., 7 La. Ann,,
345, a reward was offered for the conviction of any person
who may have been concerned in setting fire to any build-
ing. It was held that this offer applied only to persons
who had at that time committed the offense and not to
those who might thereafter commit it, and also that where
a person apprehended was convicted only of having pre-
pared combustible matters and placed them under a build-
ing with intent to set fire to it and not of setting fire to
the building, the reward was not earned.
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Unless a very liberal construction should be given to the
statute under consideration, it would seem quite clear that
the reward becomes due in no case except upon conviction,
The plaintiff argues that unless his construction be given
the : statute, that part of it applying to persons already
convicted would be nugatory. This is not true. Where
a person already convicted escapes, the condition of con-
viction already exists and upon apprehension that condi-
tion is complied with; but in the case of a fugitive before
trial, the reward may be earned in a certain sense upon
apprehension, but by the terms of thestatute it is not pay-
able until conviction or unless a conviction be had. The
distinction in reason suggested by the plaintiff is obvious,
and had the legislature intended to create it, it certainly
would have been expressed. We think that in no case
arising under this statute is a reward payable except upon
conviction of the captive, and therefore the demurrer was
properly sustained.

JUDGMENT AFFIRMED.

Rose Kirkwoop v. First NATIONAL BANK OF
Hasrings.

FiLED MAvY 2, 1894. No. 5231.

1. Actions: LEGAL AND EQUITABLE JURISDICTION. Where an
action is begun in the district conrt by a petition seeking legal
relief, there being an answer praying for equitable relief, and a
trial by jury being waived, an objection to a judgment granting
equitable relief upon the ground that the action was at law is
not well founded. The district courts are courts of general legal
and equitable jurisdiction, no forms of action are recognized, and
the court has power to administer either legal or equitable relief
according as the pleadings warrant and the proof requires.
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2. Lost Instruments: INDEMNITY. Where an instrument nego-
tiable by delivery is lost before matarity, a bond of indemnity
should be required as a condition for recovery thereon; but
where it is clearly shown that the instrument was payable to
order and not indorsed, or that it was lost after maturity, no
indemnity should generally be required.

3. Negotiable Instruments: CERTIFICATES OF DEPOSIT: Bona
FipE PURCHASERS. A certificate of deposit in the nsual form,
issued by a bank and made payable to order or bearer, is nego-
tiable, and a bona fide purchaser thereof for value before maturity,
without notice of equities, is protected to the same extent as an
innocent holder of other negotiable paper. First Nal. Bank v.
Security Nat. Bank, 34 Neb., 71, followed.

4. : : . The negotiability of such a certificate is
destroyed neither by a stipulation that it is payable on return
of the certficate properly indorsed, nor by & provision that it is
payable in current funds, nor by a provision that it shall bear
interest if left six months, but no interest after six months.

5. : . A certificate of deposit as follows: “ This
certlﬁes that A. B. has deposited in this bank $3,000, payable
to order of self, in current funds, on return of this cerfificate
properly indorsed. This deposit not subject to cheek. With
interest at six per cent if left six months; no interest after six
months,” is overdue so as to charge purchasers with notice of
equities after the expiration of six months, and not until then.

6. Trial : FINDINGS. In actions tried by the court there must be a
general tinding, and if requested by one of the parties a special
finding, and if this finding be vague, uncertain, or indefinite, it
will not support a judgment when attacked directly.

: REVIEW. Accordingly, where there is no general
finding, and no special finding upon-the issues upon which the
form of the judgment depends, the judgment must be reversed.

ErroR from the district court for Adams county. Tried
below before GasLIx, J.

The opinion contains a statement of the case.

L. W. Billingsley and R. J. Greene, for plaintiff in error:

Courts of law cannot compel indemnity. (Randolph,
Commercial Paper, sec. 1697 ; Mowery v. Mast, 14 Neb.,
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512; Pierson v. Hutchinson, 2 Camp. [Eng.], 211; Ex
parte Greenway, 6 Ves. Jr. [Eng.], 812; Lamson v. Pfaf,
1 Handy [O.], 450.)

- If the certificate is a negotiable instrument, a court of
law could enter judgment thereon only upon the theory
that it was lost after due, unindorsed, and in that event no
ir'l'demnity bond could be required, and it would stand on
the same ground as though non-negotiable. ( Mowery v. Mast,
14.Neb., 512; Fells Point Savings Institution v. Weedon,
81 Am. Dec [\/Id] 603; Edwards v. McKee, 13 Am. Dec.
[Mo.], 474; McClusky v. Gerhauser, 90 Am., Dec. [Nev.],
612 ; Moses v. Trice, 8 Am. Rep. [Va.],609; Thayer v. King,
45 Am Dec. [0.], 571 ; Chaudron v. Hunt, 20 Am. Dec.
[Ala.], 60; Rowley v. Ball 15 Am. Dec.[N. Y.], 266; La-
zell v. Lazell, 36 Am. Dec. [Vt.], 352; Pintard v. Toc/ung-
ton, 10 Johns, [N. Y.], 104; De Pew v. Wheelan, 6 Blackf.
[Ind.], 485; Moore v. Fall 42 Me., 450; MecNair v. Gil-
bert, 3 Wend [N. Y.], 344; Abornv Bosworth 1R. I,
401.)

If the instrument was non- -negotiable, no reason existed
for compelling indemnity, either at law or in equity, and
the court had uo jurisdiction to compel it. (Averett v.
Booler, 76 Am. Dec. [ Va.], 203 ; Cook v. Satterlee, 16 Am.
Dec. [N. Y.], 432; Grimison v. Russell, 14 Neb., 523;
Hegeler v. Comstock, 45 N. W. Kep. [S. Dak.], 331, and
cases cited; Platle v. Sauk County Bank, 17 Wis., 230;
Collins v. Lincoln, 11 Vt., 268; Farwell v. Kennett, 7 Mo.,
297; Klauber v. Biggerstaff, 47 Wis., 556; Lindsey v. Mec-
-Clelland, 18 Wis., 481; FEaston v. Hyde, 13 Minn., 83;
Huse v. Hamblin, 29 Ia., 501; Rindskoff v. Barrett, 11
Ia., 172; Patterson v. Poindexter, 40 Am. Dec. [Pa.], 554;
Irvine v. Lowry, 14 Pet. [U. 8.], 293; Fry v. Rousseau,
3 McLean [U. S. C. C.], 106; Hasbrook v. Palmer, 2
McLean [U. 8. C. C.], 10; Warren v. Brown, 64 N. Car.,
381 ; Mason v. Noonan, 7 Wis., 609*; Ford v. Mitchell, ]5
Wik., 334; Haddock v. Woods, 46 Ia., 433 ; Kirkpatrick v.
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MeCullough, 3 Humph. [Tenn.], 171; Whiteman v. Child-
ress, 6 Humph. [Tenn.], 303.)

Tibbets, Morey & Lewls, contra:

A certificate of deposit is a written acknowledgment
by a bank or banker of the receipt of a sum of money on
deposit which he promises to pay to bearer or to the order
of the dcpositor or of some other person. (2 Daniels, Ne-
gotiable Instruments, sec. 1698; Tiedeman, Commercial
Paper, sec. 486; Pardee v. Fish, 60 N. Y., 265.)

Certificates of deposit have all the characteristics of ne-
gotiability which pertain to promissory notes in general.
(Miller v. Austen, 13 How. [U. 8.], 218; Carey ». Mec-
Dougald, 7 Ga., 84; Drake v. Markle, 21 Ind., 433; Na-
tional State Bank of Lafuyctte v. Ringel, 51 Ind., 393;
Frank v. Wessels, 64 N. Y., 155 ; Howe v. Hartness, 11 O,
St., 449.)

A general principle applicable to negotiable instruments
is that the party to such an instrument when he is called
upon to pay it has the right to insist that it shall be pro-
duced and delivered up to him. (1 Wait, Actions & De
fenses, p. 165, and cases cited.)

The negotiable character of a certificate of deposit is
not affected by the fact that a demand is necessary before an
action can be maintained thereon, nor is it changed by a
provision therein by which'it is made payable in current
bank notes. (Pardee v. Fish, 60 N. Y., 265; Shamokin
Bank v. Street, 16 O. St., 1; Bull v. Bank of Kasson, 123
U. S, 112; 1 Morse, Banks [3d ed.], secs. 299, 300, and
cases cited ; Galena Ins, Co. v. Kupfer, 28 Ill,, 332; Marc
v, Kupfer, 34 1ll., 287 ; Lacy v. Holbrook, 4 Ala., 90.)

Irving, C.

A brief statement of the pleadings is necessary to a con-
sideration of this case. The plaintiff in error was the
plaintiff in the district court. In her petition she avers
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that on December 4, 1890, she deposited with the defend-
ant bank §3,000, for which the defendant issued to her a
certificate of deposit; that on or about June 6, 1891, she
lost the certificate and at once gave notice of loss to the de-
fendant; that she had not at the time of the loss or at any
other time indorsed the certificate or in any way negotiated
or hypothecated the same. The prayer was for a judg-
ment for the amount of the certificate with interest.

The defendant, Ly its answer, admits the deposit and the
issuance of a certificate in words and figures as follows:

“Finst NaTioNAL Baxk,
“HasrtiNgs, NEBRASKA, Dec. 4, 1890. 28906.
“This certifies that Miss Rose Kirkwood has deposited
in this bank three thousand dollars ($3,000), payable to
the order of self, in current funds, on return of this certifi-
cate properly indorsed. This deposit not subject to check.
With interest at six per cent if left six months; no interest
after six months, C. B. Hutron, for Cashier.
“ Certificate of deposit.”

The defendant further alleged that when the plaintiff
demanded payment she failed to produce the certificate,
claiming that she had lost it; that the defendant was at all
times ready and willing to pay the certificate upon its pro-
duction, or, if lost, to pay it upon the execution and de-
livery of a sufficient indemnifying bond. The defendant
then denied each and every allegation in the petition not
specifically admitted or modified, and prayed that the
plaintiff be ordered to execute and deliver an indemnity
bond to secure it against any loss by reason of said certifi-
cate.

There was a trial upon these pleadings, a jury being ex-
pressly waived, and the following finding and judgment
were entered : ‘

“’This cause comes finally on to be heard upon the peti-
tion of the plaintiff, the answer of the defendant, and the
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evidence, and the same is submitted to the court; upon con-
sideration, the court finds that there is due to the plaintiff
from the defendant upon the cause of action set out in her
said petition the sum of $3,090.

“It is therefore considered and adjudged by the court,
that the plaintiff have and recover of and from the said
defendant the said sum of $3,090, and that each party to
this action pay half of the costs herein.

“It is also considered and ordered by the court that the
defendant pay the said sum of $3,090 to the clerk of this
court, to be paid over to said plaintiff upon the filing by
plaintiff, with the clerk of this court, of a good and suffi-
cient bond of indemnity with approved sureties, to be ap-
proved by said clerk, indemnifying the said defendant
against any and all liability which may hereafter arise and
might subject the said defendant to the payment of the said
certificate of deposit, as set out in said petition, and here-
tofore lost by said plaintiff.”

The plaintiff brings the cause here, assigning several
errors, all, however, going to the authority of the court to
make an order requiring a bond of indemnity. There is
no bill of exceptions and the case can be reviewed only
upon the petition, answer, and judgment.

There is a great deal of argument in the briefs to the
eff et that the action was begun as one at law; that an ac-
tion at law can only be maintained upon a lost instrument
when it is non-negotiable, or, if negotiable, when lost after
maturity or unindorsed, and that in any event in an action
at law no indemnity can be required. These distinctions
have been, recognized in England and generally in those of
the United States where the courts of law and equity are
distinct.  But counsel lose sight of the fact that our dis-
trict courts are courts of general law and equity jurisdic-
tion; that the Code abolishes formal distinctions between
law and equity, and that where a cause of action, either at
law or in equity, is stated in a petition the district court may
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administer relief according to the nature of the case, with-
out regard to forms of action. Had the old practice pre-
vailed, upon the tender of proper issues, if the court had
found that indemnity was proper, the plaintiff could have
obtained no relief if she began at law. IIad she begun in
equity, she would have obtained the appropriate relief ac-
cording to the pleadings and the proof. Under our prac-
tice, she alleging a state of facts entitling her to relief at
law and the defendant by answer setting up facts entitling
it to equitable relief, the question is not one of jurisdiction
but of proof, and the court had jurisdiction to enter either
an absolute judgment or one conditioned upon the execu-
tion of an indemnity bond according as the proof might
justify. The rule as to whether or not indemnity should
be required in an action upon a lost instrument has been
practically settled in this state. In Mowery v. Mast, 14
Neb., 510, it was held that where a negotiable instrument
is lost after it becomes due, a recovery may be had in a
court of law. This was a case where the'suit had been
begun originally before a justice of the peace and his ju-
risdiction depended upon that question. It was there said:
“Where a negotiable instrument, in such form that the
legal title will pass to the holder by delivery, is lost before
it becomes due, there is good reason for requiring a bond
of indemnity from the person who has lost the instrument
* * * to recover the amount due thereon. In such case
the action should be brought in a court of equity, which
may impose suitable conditions upon the plaintiff before he
will be permitted to recover. But where it is clearly shown
that an instrument is lost after it has become dge, and an
action is brought thereon by the actual owner, no indemnity
would seem to be necessary. The instrument will stand
on the same ground as though it was non-negotiable, and
a recovery thereon by the actual owner will be a complete
bar to an action by a party who has received the instru-
ment after it became due.” In Meuans v. Kendall, 35 Neb.,
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693, it was held that where a negotiable note is lost be-
fore it is due, the court will require indemnity ; but where
lost after due, no bond will ordinarily be required. It
does not appear in that case whether or not the note was
negotiable by delivery only; but from the language of the
first case cited, and upon general principles as settled by
the weight of authority (Daniel, Negotiable Instrauments,
see. 1481), indemnity will not be required where the in-
strument is payable to order and clearly shown not to have
been indorsed, even if lost before maturity, because in that
event the maker would be subjected to no liability. Ap-
plying the rules to this case no indemnity should be re-
quired unless the instrument was negotiable. So far as
the character of the instrument is concerned as being a
certificate of deposit, and for the present disregarding its
particular phraseology, this court has said that “the estab-
lished doctrine is that a certificate of deposit in the usual
form, issued by a bank and made payable to order or bearer,
is negotiable, and a bona fide purchaser thereof for value
before maturity, without notice of equities, is protected to
the same extent as an innocent holder of other negotiable
paper.” (First Nat. Bank v. Security Nat. Bank, 34 Neb.,
71.)

Was there anything upon this certificate to take it out
of the general rule and render it non-negotiable? It is
argued that the. provision that it should be payable “on
return of this certificate properly indorsed” destroys its ne-
gotiability. That, however, was the language of the cer-
tificate in First Nat. Bank v. Security Nat. Bank, supra,
and such certificates were there treated as negotiable paper.
It has, indeed, been frequently said that the stipulation for
the return of the certificate adds nothing to the instrument.
It is merely the expression of a rule which applies to all
negotiable paper, and an action may be maintained with-
out a previous presentment. This question was thoroughly
considered in the case last cited. As to the requirement
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that it should be properly indorsed, it would seem that an
indorsement by the payee would not be necessary. A
“ proper” indorsement is such an indorsement as the law
merchant requires in order to authorize a payment to the
holder. If presented by the original payee, no indorse-
ment would be proper or at least necessary; if presented
by another, “proper indorsement” to show his title would
be requisite. 'We do not think that this provision operates
as a condition destroying the negotiability of the instru-
ment,

It is next said that the amount of payment is uncertain
and the instrument for that reason non-negotiable. This
argument is predicated chiefly upon the provision that the
certificate is payable ¢ in current funds.” We are aware
that many courts have held that such a clause does not re-
quire payment in money, and destroys the negotiability of
the instrument. The cases so holding are either cases
arising at a time when many forms of bank notes and bills
were in use, varying in their values, or cases decided upon
the authority of that class without regard to changed con-
ditions. With regard to existing conditions we think the
supreme court of the United States has declared the law
correctly in Bull v. Bank of Kasson, 123 U. 8., 105, as
follows: “ Within a few years, commencing with the first
issue in this country of notes declared to have the quality
of legal tender, it has been a common practice of drawers
of bills of exchange or checks, or makers of promissory
notes, to indicate whether the same are to be paid in gold
or silver, or in such notes; and the term ‘current funds’
has been used to designate any of these, all being current
and declared by positive enactment to be legal tender. Tt
was inlended to cover whatever was receivable and current
by law as money, whether in the form of notes or coin.
Thus construed, we do not think the negotiability of the
paper in question was impaired by the insertion of those
words.” This also is the doctrine of the court of appeals
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of New York (Pardee v. Fish, 60 N.Y., 265); and the
supreme court of Illinois has held that a check so drawn
entitles the holder to demand coin or its equivalent. (Ga-
dena Ins. Co. v. Kupfer, 28 111, 332)) We are satisfied
with the reasoning of these cases as against the contrary
authorities, and therefore hold that a provision for pay-
ment in current funds is in effect for payment in money,
and that such an instrument, if having the other requisites,
is negotiable.

It is also contended that the negotiability of the instru-
ment was destroyed by uncertainty of amount arising from
the provision that it should draw iuterest at six per cent if
left six months, but no interest after six months. Tn Lamb
v. Siory, 45 Mich., 488, it was held that the negotiability
of a note payable on or before two years from date was de-
stroyed by a memorandum attached, providing that if paid
within one year there should be no interest, and that case
is cited by Mr. Daniel in support of a similar statement
and is the only authority cited.- We are not satisfied with
that doctrine. In Hope v. Barker, 112 Mo., 338, the pro-
vision was “without interest thereon if paid at maturity;
if not paid at maturity, to bear interest from date.” It
was held that that provision did not destroy the negotia-
bility of the note, the note on its face showing what should
be paid at any particalar time and being therefore certain
in its terms. The circuit court of appeals for the sixth
circuit has recently held that a provision for interest after
maturity and attorney’s fees did not render a bill non-ne-
gotiable, saying:* “It is intended to be a circulating medium
until maturity. For this purpose every purchaser must know
exactly what will be or ought to be paid on it at maturity.
It only has currency upon the hypothesis that it is to be
paid at that time. If the sum then to be paid is fixed and
certain, we do not see why that is not sufficient.” We
think the same reasoning applies here. Every purchaser
has upon the face of the note evidence of the exact amount
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to be paid. If he takes it within six months, he knows
that the amount to be paid, if presented within that period,
is the face of the certificate without interest; that if pre-
sented at the end of six months, or at any subsequent time,
the amount is the face of the certificate with interest for
six months at the rate of six per cent. Nothing could be
more certain or more absolute.

When did the certificate become due so as to charge a
purchaser with notice of equities? There could be no
doubt that if the certificate had provided simply for pay-
ment upon presentment properly indorsed, it would be in
effect a promissory note payable on demand and would
be overdue, so as to charge a purchaser with nolice, at
the latest after the lapse of a reasonable time for present-
ment. (Daniel, Negotiable Instruments, 783.) But the
terms of this instrument are different. It was to draw in-
terest if left six months, but in no event to draw interest
after six months. In First Nat. Bank v Security Nat.
Bank, supra, an instrument payable upon the return of
the certificate properly indorsed, but bearing across its face
the language, “This certificate payable three months after
date with six per cent interest per annum for the time
specified,” was held to be payable three months after date.
There the language was absolute and the construction
given was undoubtedly correct. We should here follow
the rule adopted in that case and so construe the certificate
as to give effect to every part. It would seem that the re-
sult would be to reach an analogy to instruments payable
““on or before” a certain date, which are due at the expira-
tion of the time so fixed and not before. (Mattison v.
Marks, 31 Mich., 421; Daniel, Negotiable Instruments,
sec. 43.) Surely a purchaser reading this certificate within
six months from its date, observing that if presented be-
fore the expiration of six months it would draw no inter-
est, but if presented at the end of that period would bear
interest, would be justified in presuming that it had not
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‘been presented. Equally certain it is that seeing it after
the expiration of six months and observing by its terms
that it could draw no interest thenceforth forever, he would
be put upon inquiry to ascertain why it had not been pre-
sented when interest ceased. We think the instrument
should be treated, so far as ascertaining the rights of pur-
chasers, as one payable on or before six months after date;
or if not that, then, from the peculiar nature of the con-
tract, six months after date should be treated as the reason-
able time within which it should be presented, and a pur-
chaser taking it within that period should be considered as
a purchaser before maturity. Adopting, then, the con-
clusions we have outlined, this was a negotiable instrument
which a bona fide purchaser for value within six months
from its date would be entitled to enforce against the de-
fendant.

Recurring now to the judgment it will be seen that the
only finding upon the i:sues was ‘“ that there is due to the
plaintiff from the defendant upon the cause of action set
out in her said petition the sum of $3,090.” Does this
finding support the judgment rendered ? In several cases
the general doctrine has been announced that a finding
need be no more specific than the verdict of a jury upon
the same pleadings. Upon this rule it has been held that
where a justice of the peace rendered judgment, saying,
“it was found by this court that the plaintiff have and
recover” a certain sum was sufficient; but the issue in
that case was practically the general issue upon a claim
and counter-claim. (Ransdell v. Putnam, 15 Neb., 642.)
In Rhodes v. Thomas, 31 Neb., 843, a justice ren-
dered a judgment as follows: ¢ Court convenes and
defense proceeds with examination of witnesses, after
which case is argued by parties and submitted to the
court, with the following finding: October 17, 1888, after
hearing the evidence, it is therefore considered by me
that the plaintiff have and recover from the defendant the
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sum of $69.15.” This was held equivalent to a general
finding ; but the case rested largely upon the liberality with
which records of a justice of the peace should be construed.
In several cases similar judgments have been sustained as
against collateral attacks, upon the ground that while they
might be voidable they were not void. Black v. Cabon,
2t Neb., 248, is an example of this class of cases. Upon’
the other hand it has been several times held that in actions
tried by the court there must be a general finding and,
when requested by one of the parties, a special finding, and
if this finding be vague, uncertain, or indefinite, it will not
sustain a judgment when attacked directly. (Sprick v.
Washington County, 3 Neb., 253; Smith v. Silvis, 8 Neb.,
164; Crossley v. Steele, 13 Neb., 219; Foster v. Devinney,
28 Neb., 416.) Had the issue in this case been simply as
to the amount of recovery, or had it been such that a find-
ing of an amount due plaintiff from the defendant would
logically cover the essential issues, we might treat it as suf-
ficient to determine the case and authorize a judgment ; but
the most that can be claimed for the finding is that it de-
termined the amount of the certificate and that it determined
that the plaintiff remained the owner thereof. The de-
termination of these issues were not sufficient to adjudicate
the case. The plaintiff avers that she lost the certificate on or
about the 6th of June, which would be after maturity, as we
have construed the certificate. She also avers that she had
never indorsed it. A determination of either of these
facts in her favor would entitle her to an absolute judg-
ment against the defendant without a requirement for in-
demnity. The defendant by its general denial put both
facts in issue. If it were shown that she lost the certifi-
cate before it was due and that before its loss she had in-
dorsed it so that it became payable to bearer, then payment
could not be required except upon the giving of indemnity.
We have not the evidence before us and the court did not
find upon either of these issues. Upon their determination
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the character of the judgment must depend. There is,
therefore, no finding sufficient to sustain that portion of the
Jjudgment requiring indemnity. That portion of the judg-
ment is reversed and the cause remanded for a new trial upon
the issues relating to the defendant’s claim for indemnity.

JUDGMENT ACCORDINGLY.

Rose KIirRkwooD v, ExCHANGE NATIONAL BANK OF
HasTINGs. ’

FILED MAY 2, 1894, No. 5591.

Error from the district court of Adams county. Tried
below before GasLiy, J.

L. W. Billingsley and R. J. Greene, for plaintiff in error.
Tibbets, Morey & Ferris, conira.

Per CuUriaM.

The record in this case presenting precisely the same ques-
tions as those in Kirkwood v. First Nat. Bank of Hastings,
40 Neb., 484, the judgment is reversed and the cause re-
manded for a new trial for the reasons stated in the opinion
in that case.

JUDGMENT ACCORDINGLY.

36
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MARY P. MOORE, APPELLANT, V. OBED WATERMAN ET
AL., APPELLEES.

FILED MAY 2, 1894. No. 5425.

1. Appeal: RECORD rorR REVIEW: TRANSCRIPT: AUTHENTICA-
Tiox. In order to effect an appeal to this court from a judg-
ment of the district court it is necessary to file with the clerk
of this court, within six montbs from the reundition of the judg-
ment, a transcript of the proceedings, authenticated by the cer-
tificate of the clerk of the district court. Such requirement is
jurisdictional and cannot be waived by the parties, and the filing
of the original pleadings in the district court does not take the
place of such certified transeript.

2. Review: IMPERFECT TRANSCRIPT: AFFIRMANCE. Where a
transeript of the judgment is the only paper filed here authenti-
cated by the certificate of the clerk of the district court, and
such judgment was one within the jurisdiction of the district
court to render, the judgment will be affirmed.

AppEAL from the district court of Dixon county. Heard
below before NoRRis, J.

Barnes & Tyler, for appellant.
Davis, Gantt & Briggs, contra.

Irving, C.

This case is not presented to us ina condition permitting
us to examine it upon its merits. The record filed in this
court consists of (1) certain documents having the appear-
ance of the original pleadings in the case in the district court;
(2) what appears to be a stipulation in the district court
submitting the case on certain admissions of fact and certain
written evidence; (3) a mass of documents which appear to
be original depositions in the district court; (4) a paper
duly certified by the clerk under the seal of the court to
be a true and correct transcript of the judgment; (5) a
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stipulation by counsel, “that the above and foregoing
pleadings and record and the evidence upon which this
case was tried are all of the pleadings, record, and evidence -
on which the said trial was had ;" that the judge “sign,
settle, and allow the same as the record, pleadings, and bill -
of exceptions herewith, and the same being the original -
pleadings and record and original evidence used in the dis-
trict court may be used in the trial hereof on appeal in the '
supreme court without certificate of the clerk of the district *
court;” (6) a certificate purporting to be signed by the
judge, but without any clerk’s certificate, as follows: “ T do
hereby allow and settle the above and foregoing as the record
and bill of exceptions herein, the same Leing the original
record, pleadings, and all of the evidence used and intro-
diiced in the trial of this case.” '
Section 675 of the Code of Civil Procedure provides the
manner of taking an appeal to this court from a judgment '
of the district court. In order to effect such an appeal:
“the party appealing shall, within six months after the’
date of the rendition of the judgment or decree, or the
making of the final order, procure from the clerk of the dis- '
trict court and file in the office of the clerk of the supreme
court a certified transcript of the: proceedings had in the
cause in the district court, containing the pleadings, the
Jjudgment or decree rendered or final order made therein,
* * * and on failure thereof the judgment or decree
rendered or the final order madé in the district court shall
stand and be proceeded in as if no appeal had been taken,”
Jurisdiction of an appeal in this court, therefore, depends
upon the filing of such a transcript. The original papers
used in the district court are not a transcript. A transcript
is a copy, and must be authenticated by the certificate of
the clerk, and it is only that which gives authenticity to a
transeript filed. It is true that the original bill of excep-
tions as settled by the district judge may be sent to this
court in lieu of a transcript thereof, but that is because an
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act of the legislature of 1885 (Code of Civil Procedure,
secs. 587a, 587b) authorizes in that case the original docu-
ments to be sent up, and even then by the same statute the
certificate of the clerk is necessary to authenticate the orig-
inal. The law does not contemplate that the records of the
district court should be removed in such a manner, and the
consent of the parties is insufficient to cure the defect.
The filing of a transcript authenticated by the clerk is ju-
risdictional. Surely it would not be contended that an ap-
peal from a justice of the peace to the district court could
be effected by the parties gettirig possession of the justice’s
docket and by stipulation filing his docket in the district
court instead of a certified transcript of the entries thereon.
This case stands in no better light. Neither the parties to
it nor their attorneys had any right to take the original
papers from the records of the district court, and the fact
that they took them and filed them in this court did not
supply the place of a certified transcript and conferred no
jurisdiction here. These views are supported by the fol-
lowing authorities: MeDonald v. Penniston, 1 Neb., 324;
Orr v. Orr, 2 Neb., 170; Haggerty v. Walker, 21 Neb.,
596; Hoagland v. Van Eiten, 23 Neb., 462. In addition
to these cases in this court which clearly settle the princi-
ple, the case of Cox v. Macy, 76 Ia., 316, is entirely in
point. The proper order would be for a dismissal of the
appeal were it not that a single paper, a judgment for the
defendant, is on file bearing the clerk’s certificate. The
judgment being certified without any pleadings, there
should here be a judgment of affirmance. (Galley v. Knapp,
14 Neb., 262.)

JUDGMENT AFFIRMED,
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Mary E. BELL, APPELLANT, V. EL1JAH BELLER ET

AL., APPELLEES,
.

FILED MaAyY 2,1894. No. 5426.

APPEAL from the district court of Dixon county. Heard
below before Norgis, J.

Barnes & Tyler, for appellant.
Davis, Gantt & Briggs and William Milchrist, contra.

PErR CuUrIAM,

The record here being in the same condition as that in
the case of Moore v. Waterman, 40 Neb., 498, the judg-
ment is for the same reasons affirmed.

JUDGMENT AFFIRMED,

JosepH Toomas, TRUSTEE, v. Ciry NATIONAL BANK
oF Hasrtinas,

FiLED MAY 2,1894. No. 5542.

1. National Banks: GUARANTY. While a national bank may

’ not lend its credit for the accommodation of others, still it may
guaranty the payment of commercial paper as incidental to the
exercise of its power to buy and sell the same.

POWERS OF PRESIDENT: RATIFICATION. A,
being indebted to a national bank and being the holder of cer-
tain negotiable notes, indorsed them generally and delivered
them to the president of the bank, who negotiated them for value
to C, at the same time executing in the name of the bank a
written guaranty of payment. From the proceeds of the sale
A’s debt to the bank was canceled. Held (following People's Bank
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». National Bank,101 U. 8.,181), (1) That the guarantying of
the notes under such circumstances was within the powers of
the bank; (2) that the authority of the president to execute the
guaranty would be conclusively presumed in favor of the pur-
chaser acting without notice to the contrary; (3) that the reten-
tion and enjoyment by the bank of the proceeds of such trans-
action constituted a ratification of the president’s act.

: EVIDENCE: INSTRUCTIONS. Where the evidence
on behalf of the plaintiff suingupon such a guaranty tended to
establish the state of facts set forth in the foregoing paragraph,
it was error for the trial court, in the giving and refusal of in-
structions, to withhold from the jury the law as above stated.

3.

ERROR from the district court of Adams county. Tried
below before GasLIN, J.

Capps & Stevens and O. H. Dean, for plaintiff in error.
M. A. Hartigan and W. W. Morsman, contra.

IrviNg, C.

The plaintiff in error sued the defendant in error, a na-
tional bank, alleging that on January 21, 1889, one Els-
more and one Knowlton made and delivered to Charles H.
Paul certain promissory notes secured by real estate mort-
gage of the same date; that Paul in the ordinary course of

- business indorsed and delivered the notes to the bank; that.
the bank executed and delivered to plaintiff a guaranty as
follows: _

“For value received, we hereby assign and transfer the
within note to Joseph Thomas, trustee, and guaranty pay-
ment of the principal and interest on the same on the terms
and conditions stipulated in the mortgage of even date se-
curing the same.

“[sEAL.] Crry NATIONAL BANK,
Hasrings, NEBR,,
“By H. Bosrwick, Pt

That the foregoing contract was written upon each of
said notes, and that plaintiff relying thereon and on the
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delivery of said notes and mortgage to him, he paid over
to the bank $10,500 as consideration therefor, which money
was transmitted by certain bills of exchange, which were
duly indorsed, received, accepted, used, and transmitted to
the credit of the bank. The petition then avers a default
in payment and the insolvency of the makers, and prays
judgment upon the contracts of guaranty. The bank ad-
mitted the execution and delivery of the notes and mort-
gage, but denied the default of payment. This defense
was, however, waived on the trial.  As a second defense it
denied the indorsement or transfer of the notes to the bank
or that the bank was ever the owner thereof; denied its
execution of the guaranty; denied that it authorized the
guaraniy to be executed, and denied the payment of any
money by the plaintiff to the bank. It then alleged that
Bostwick, who is shown to have been the president of the
bank, without any right or authority and solely for the
accommodation of a partoership of which he, Paul, and
the makers of the notes were all members, wrote the trans-
fer and guaranty upon the notes and thereby forged the
signature of the bank. Asa third defense substantially
the same allegations are repeated and the defense of ulira
vires set up. There wus a fourth defense pleaded, but it
was evidently abandoned in the district court and has not
been referred to in the argument here,

The evidence on the part of the plaintiff tended to show
that the notes and mortgage were made and delivered to
Paul in payment for an interest in a brick yard; that Paul
was then indebted to the bank in the sum of about §7,000,
$5,000 of which seems to have grown out of the brick
yard business, but constituted a debt which Paul testifies
e had individually assumed. Bostwick, the president of
the bank, took the notes and mortgage, Paul having in-
dorsed the notes, and sold them to the plaintiff, writing the
guaranty thereon before their transmission. The payment
was made by two drafts of the National Bank of Com-~
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merce of Kansas City upon the National Bank of the Re-
public of New York. Each was drawn to the order of
the defendant bank. Each draft bears the following in-
dorsement : .

“Pay to the American Exchange Bank, New York, or
order, for collection account of City National Bank, Hast-
ings, Nebraska. J. M. Fercusox,

“ Cashier.”

Ferguson was cashier of the defendant bank. He testi-
fies he did not place the indorsement upon the drafts, and that
he never saw them before the trial, but that it was not his
duty to make such indorsements; that they were generally
made by the remittance clerk. The drafts were paid, and
from the proceeds Paul’s debt to the bank was canceled and
the remainder passed to his credit. The method of book-
keeping pursued in order to accomplish this result is left
doubtful by the evidence; but the evidence is uncontra-
dicted that this result was reached. Subsequently one note
of the series was paid plaintiff in a draft through the City
National Bank. A letter signed by Bostwick, indicating
‘that the bank paid it, was excluded from evidence.

The theory of the plaintiff is that the guaranty was
within the scope of the bank’s authority and that of the
president ; but if not so, plaintiff having adopted the benefit
of the transaction by receiving the proceeds in satisfaction of
Paul’s debt, Bustwick’s acts were ratified. The theory of
the defendant is that the arrangement was a scheme between
Bostwick, the makers, and the payee of the notes, consti-
tuting the brick company, to obtain money; that the bank
never owned the notes, and that the president’s act was not
within the scope of his authority, but amounted to a forgery
committed by him while acting individually, and that the
guaranty was in any event a pledge of the bank’s credit
and ullra vires.

From Rich v. State Nat. Bank of Lincoln, 7 Neb., 201,
“we guote the following: “As a [general] rule, the officers of
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a bank are held out to the public as having authority to act
according to the usage and course of business of such in-
stitutions, and their acts, within the scope of their au-
thority, bind the bank in favor of third persons having
no knowledge to the contrary.” And it may also be laid
down as a rule, that “no officer of a bank can bind it by a
promise to pay a debt which the corporation does not owe,
and was not liable to pay, unless the bank authorized or
has ratified the act.”

In People’s Bank v. National Bank, 101 U. 8., 181, one
Pickett made his notes for $50,000, payable to his own
order, indorsed them and delivered them to the National

of the National Bank, with the knowledge and consent of
the president and cashier, but without any authority from
the board of directors, or from a majority of them as in-
dividuals, transmitted the notes to the plaintiff with a
written guaranty signed by himself. The plaintiff’s ac-
count with the defendant was debited with $50,000 on
account of the notes. At the same time Pickett’s paper
held by the defendant was canceled to the same amount.
It will be observed that in all its essential features this case
was similar to the one under covsideration according to
plaintiff’s theory of the facts. The language of Mr. Jus-
tice Swayne in that case is therefore entirely appropriate to
this and, so far as it concerns the law of the case, we quote
it entire in lieu of an original discussion: “The national
banking act (Rev. Stats., 999, sec. 5136) gives to every bank
created under it the right ‘to exercise by its board of direct-
ors, or duly authorized agents, all such incidental powers as
shall be necessary to carry on the business of banking, by
discounting and negotiating promissory noles, drafts, bills of
exchange, and other evidences of debt, by receiving deposits,’
etc. Nothing in the act explains or qualifies the terms
italicized. To hand over with an indorsement and guaranty
is one of the commonest modes of transferring the securi-
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ties named. Undoubtedly a bank might indorse, ‘ waiving
demand and notice,” and would be bound accordingly. A
guaranty is a less onerous and stringent contract thaun that
created by such an indorsement. We see no reason to
doubt that, under the circumstances of this case, it was
competent for the defendant to give the guaranty here in
question. It is to be presumed the vice president had
rightfully the power he assumed to exercise, and the de-
fendant is estopped to deny it. Where one of two inno-
cent parties must suffer by the wrongful act of a third, he
who gave the power to do the wrong must bear the burden
of the consequences. The doctrine of ulira vires has no
application in cases like this. (Merchants Bank v. State
Bank, 10 Wall. [U. 8.], 604.) All the parties engaged in
the transaction and the privies were agents of the defend-
ant. If there were any defect of authority on their part,
the retention and enjoyment of the proceeds of the trans-
action by their principal constituted an acquiescence as
effectual as would have been the most formal authorization in
advance, or the most formal ratification afterwards. These
facts conclude the defendant from resisting the demand of
the plaintiff. (Wharton, Agency, sec. 89; Bigelow, Estop-
pel, 423; Mississippi & M. R. €o. v. Howard, 7 Wall,
[U.8.],392; Kelseyv. National Bank of Crauford County,
69 Pa. St., 426; Steamboat Co. v. MecCutchen, 13 Pa. St.,
13.) A different result would be a reproach to our juris-
prudence.” The case involving, to a certain extent, the
construction of the national banking act, the decision re-
ferred to is probably binding upon this court; but whether
it is or not, we accept it as a correct statement of the law.

The errors assigned relate to the admission and exclusion
of evidence and to the giving and refusal of instructions,
Some are not assigned with sufficient definiteness to permit
a review. In ruling upon the evidence the trial court
seems to have proceeded upon the theory that the plaintiff
had no right to rely upon the apparent authority of Bost-
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wick, and that it was not competent to show a ratification
by subsequent acts. In instructing the jury he placed be-
fore it only the defendant’s theory of the case and assumed
that there was evidence to show that the guaranty was
merely for the accommodation of the parties to the notes
and not within the line of the bank’s business. The in-
structions asked by plaintiff and refused were based upon
competent testimony tending to establish his theory as we
have outlined it, and were in language receiving direct
support from the case of People’s Bank v. National Bank,
101 U. 8., 181. In failing to submit the case in this as-
pect to the jury the court erred.

REVERSED AND REMANDED.

LancasTteER CouNTy V. J. ADDISON MARSHALL.
FILED MAY 2, 1894. No. 5083.

Review: EVIDENCE. No question of law was involved in this case,
and the evidence was eld sufficient to sustain the finding of the
district court.

ERrOR from the distriet éourt of Lancaster cc.)unty.
Tried below before FieLD, J.

N. Z. 8nell, for plaintiff in error.,
J. L. Caldwell and J. A. Marshall, contra,

IrvINE, C.

The only point raised in this case is as to the suffi-
ciency of the evidence, and it is conceded that no question
of law is involved in the consideration of that point. -
‘We have examined the evidence, and while it is on some
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-points conflicting, we are satisfied that it was ample to sus-
‘tain the finding.

JUDGMENT AFFIRMED.

TroMAS R. Gior v. HiraM C. LiypIcK ET AL.
F1LED MAY 15, 1894. No. 5006,

1. Assignments in a petition in error not relied on in the
briefs will be deemed waived.

2. Riparian Rights: ACCRETION. Where the water of a river
recedes slowly and imperceptibly, changing the channel of the
stream and leaving the land dry theretofore covered by water,
such land belongs to the riparian proprietor. In case the alter-
ation takes place suddenly, the ownership remains according to
former bounds. (Lammers v. Nissen, 4 Neb., 245; Wiggenhorn v.
Kountz, 23 Neb., 690.)

ERrror from the district court of Burt county. Tried
below before CLARKSON, J.

N. J. Sheckell, for plaintiff in error, cited: Jones wv.
Johnston, 18 How. [U. 8.], 150; Hagan v. Campbell, 33
Am. Dec. [Ala.], 280; Boorman v. Sunnuchs, 42 Wis.,
235; Lynch v. Allen, 32 Am. Dec. [S. Car.], 671; Wood-
bury v. Short, 17 Vt., 387; Warren v. Chambers, 25 Ark.,
120; Murry v, Sermon, 1 Hawks [N. Car.], 56; Hopkins
Academy v. Dickinson, 9 Cush. [Mass.], 544.

H. Wade Gillis and Charles T. Dickinson, contra, cited:
Lammers v. Nissen, 4 Neb., 250; New Orleans v. United
States, 10 Pet. [U. 8.7, 717; Lovingston v. County of St.
Clair, 16 Am. Rep. [I1L], 516; Schurmeier v. St. Paul &
P. R. Co., 10 Minn,, 82; Jones v. Peitibone,2 Wis., 308*;
Barnes v. City of Racine, 4 Wis., 486; Kraut v. Crawford,



Vor. 40] JANUARY TERM, 1894. 509
Gill v. Lydick.

19 Ia., 549; Shelton v. Maupin, 16 Mo., 128; Warren .
Chambers, 25 Ark., 120; Municipality No. 2 v. Orleans
Cotton. Press, 17 La., 122; Steamboat Magnolia v. Mar-
shall, 39 Miss., 109,

Norvar, C. J.

This was a suit in ejectment brought in the district court
of Burt county by Hiram C. Lydick and Jonathan Lydick
against Thomas R. Gill, to recover certain real estate in
fractional sections 13 and 24, in township 21 north, of
range 11 east of the 6th principal meridian. The cause was
tried to the court, without the intervention of a jury, and
from a judgment in favor of plaintiffs below the defendant
prosecutes error.

The assignments in the petition in error are as follows:

1. The findings of the court are not sustained by suffi-
cient evidence.

2. The findings of the court are contrary to law.

3. The court erred in finding it had jurisdiction of the
subject-matter of the action.

The last assignment is not argued in the brief of counsel,
so we are not advised as to the precise matter relied upon
to divest the district court of jurisdiction to hear and’ de- -
termine the case. We infer from the allegations contained
in the answer that the defendant insisted in the trial court
that the lands in controversy in this action lie east of the
middle of the °*main channel of the Missouri river, as the
same existed at the time of the survey of the lands in Burt
county by the government surveyor, and hence the lands
claimed by plaintiffs are not within this state, but within
the state of Towa. It is the rule of this court that as-
signments of error which are not urged in the brief are
deemed waived and will be disregarded. The third as-
signment therefore will not be considered by us. The other
two assignments will be considered together.

It was stipulated on the trial in the court below that the
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plaintiffs are the owners in fee-simple, by a complete chain of
title from the United States to themselves, of the following
described real estate, to-wit: The fractional northeast quarter
of the southwest quarter, known as “ Lot three;” the frac-
* tional southwest quarter of the southwest quarter, known as
“ Lot five,” all in section 13, township 21, range 11 east;
also the fractional northwest quarter, known as “ Lot one,”
and the fractional southwest quarter of the northwest
quarter, known as “Lot two,” all in section 24, town and
range aforesaid. The east line of these tracts at the time
of the government survey extended to the water’s edge of
the Missouri river, and since said survey a large body of
land has been added to said tracts by the action of said
river by changing its channel further eastward. The lands
thus made are occupied by the defendant below, and plaint-
iffs claim that they have been, since the survey, formed by
accretion, and hence belong to them as riparian owners.

In New Orleans v. United States, 10 Pet. [U. 8.], 662,
717, McLean, J., in delivering the opinion of the court,
says: “Thequestion is well settled at common law that the
" person whose land is bounded by a stream of water, which
changes its course gradually by alluvial formations, shall
still hold by the same boundary, including the accumulated
soil. No other rule can be applied, on just principles.
Every proprietor whose land is thus bounded is subject to
loss, by the same means which may add to his territory;
and as he is without remedy for his loss in this way, he can-
not be held accountable for his gain.” The same court,
through Justice Swayne, in St. Clair Co. v. Lovingston, 23
Wall., 68, uses this language: “In the light of the authori-
ties, alluvion may be defined as an addition to riparian land,
gradually and imperceptibly made by the water to which
the land is contiguous. It is different from reliction, and
is the opposite of avulsion. The test as to what is grad-
ual and imperceptible in the sense of the rule is, that
though the witnesses may see from time to time that prog-
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ress has been made, they could not perceive it while the
process was going on. Whether it is the effect of the
natural or artificial causes makes no difference. The result
as to the ownership in either case is the same. The riparian
right to future alluvion isa vested right. It isan inherent
and essential attribute of the original property. The title
to the increment rests in the law of nature. It is thesame
with that of the owner of a tree to its fruits; and of the owner
of flocks and herds to their natural increase. The right isa
natural, not a civil one. The maxim qui sentit onus debet
sentire commodum’ lies at its foundation. The owner takes
the chances of injury and of beunefit arising from the situa-
tion of the property. If there can bea gradual loss, he must
bear it; if a gradual gain, it is his. The principle applies’
alike to streams that do, and to those that do not, overflow
their banks, and where dikes and other defenses are, and
where they are not, necessary to keep the water within its
proper limits.” To the same effect are the following au-
thorities cited by defendants in error: Jones v. Pettibone, 2
Wis., 308%; Walker v. Shepardson, 4 Wis., 486 ; Kraut v.
Crawford, 18 Ia., 549; Lovingston v. County of St. Clair,
64 111, 56; Warren v. Chambers, 25 Ark., 120.

The rights of riparian proprietors of lands were passed
upon by this court in Lammers v. Nissen, 4 Neb., 245.
We quote the first paragraph of the syllabus, which is as
follows: “An accretion to land is the imperceptible increase
thereto on the bank of a river by alluvion, occasioned by
the washing up of sand or earth, or by dereliction, as
when the river shrinks below the usual water mark; and
land so formed by addition belongs to the owner of the
land immediately behind it.” The same rule was an-
nounced and applied in Wiggenhorn v. Kounlz, 23 Neb.,
690. The doctrine of the authorities, in this and other
courts, is that all alluvions belong to the riparian pro-
prietor. Stated differently, the owner of lands bounded
by a river, or other stream of water, is entitled to all newly
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formed- ground gradually and imperceptibly made by the
water to which the lands are contiguous; but if the altera-
tion takes place suddenly, the land thus formed does not
belong to the proprietor of the adjoining soil. In such
case the ownership remains according to former bounds.

Testing the case at bar by the rules above stated, there
is no room for doubt that the evidence supports the find-
ing and judgment of the trial court. The testimony in the
bill of exceptions discloses that the water in the Missouri
river receded gradually; that the land in dispute was several
years forming and that the accretions have not been sudden.
The channel of the stream was not changed at once. These
facts are established by numerous witnesses, and it can
serve no useful purpose to give an abstract of their testi-
mony in this opinion. The proof upon the point is of too
convincing a character to justify us in holding that the
lands belong to the defendant. The judgment is

AFFIRMED.

J. G. CorTELYOU ET AL. V. LuTHER B, MABEN ET AL.
FiLED May 15, 1894. No. 5632.

1. Review: ASSIGNMENTS oF ERROR. An assignment in a peti-
tion in error, that *‘ the court erred in its rulings upon the in-
troduction of evidence offered by the plaintiffs,’’ is not sufficient
to present for review the several rulings of the trial court ex-
cluding or admitting testimony.

2. Attachment: BoXps: APPROVAL: SURETIES. A redelivery
bond, executed for the purpose of procuring the release of at-
tached property, is not a binding obligation upon the persons
signing as sureties until the same has been accepted and ap-
proved by the officer who levied the writ. Such approval need
not be indorsed upon the bond, but an approval may be implied
from ecircumstances.

3. : : : . Where the officer* receiving a
forthcoming bond in attachment notifies the defendant that he
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rejects the bond on account of insufficiency of the sureties
thereon, and it does not appear that the attached property was
ever surrendered to the defendant, the sureties are not liable in
an action on such bond.

4. : : : ESTOPPEL. Where such a bond is not
approved but is reje(.ted the sureties are not estopped from as-
serting that their principal never received the attached property
from the officer.

ERrROK from the district court of Holt county. Tried
below before BarTOW, J.

H. M. Uttley, for plaintiffs in error:

A forthcoming bond, reciting the sheriff’s seizure of cer-
tain property under a writ of detinne in the case, and con-
ditioned for the delivery of it with other property if the
suit fails, estops plaintiff from showing that such property
was not so seized, or that it did not go into his possession
under the boud. (Hill v. Nelms, 5 So. Rep. [Ala.], 797;
Case v. Steele, 8 Pac. Rep. [Kan.], 242; Smith v. Fargo,
57 Cal., 157; MeMillan v. Dana, 18 Cal., 339; Bowers v.
Beck, 2 Nev., 150; Higdon v. Vaughn, 58 Miss., 572;
Goebel v. Stevenson, 35 Mich., 172; Gray v. MacLean, 17
11, 404 ; Dorr v. Clark, 7 Mich., 310; FEaston v. Good-
win, 22 Minn., 426; Fowler v. Secott, 11 Ark., 675; Oel-
richs v. Spain, 15 Wall. [U. 8.], 211; Towle v. Towle, 46
N. H., 431; Heard v. Lodge, 20 Pick. [Mass.], 53; Ra-
pelye v. Prince,4 Hill[N.Y.], 123; Dowling v. Polack, 18
Cal., 626; Warner v. Matthews, 18 Ill., 86; Ferguson w.
Ghdewell 2 8. W. Rep. [Ark.], 711; Bowden v Taylor,
6 8. E. Rep. [Ga.], 277.)

M. F. Harrington, contra.

- Norvar, C. J.

This is an action brought by the plaintiffs in error
against defendants in error upon a delivery bond, executed

by the defendants for the release of certain personal prop-
37
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erty, which was taken under order of attachment issued
out of the county court of Hall county in two actions
pending in said court, wherein Luther B. Maben was de-
fendant, and in one of which J. G. Cortelyou, Ralph Ege,
and M. N. Van Zant, parties doing business under the
name of the Bank of Ewing, were plaintiffs, and in the
other, Grace Reed, Ellis O. Jones, Freeman P. Kirkendall,
and Charles A. Coe, partners under the name and style of
Reed, Jones & Co., were plaintiffs. The petition filed in
the court below alleges the issuance of the writs of attach-
ment, and that the same were levied by one Marshall L.
Swain, a constable, upon the goods and property of the ‘de-
fendant in the original actions, Luther B. Maben; that for
the purpose of procuring a release of the attached prop-
erty the defendants executed and delivered to the constable
the bond, which is the foundation' of this suit; that the
bond was approved by the officers, and the property held by
him under said attachments was surrendered to the defend-
ant Maben, and the same has ever since remained in his
possession or under his control. The petition further avers
that the bond has been lost and cannot be found ; that said
orders of attachment are in full force, and the same have
been upheld, approved, and sustained, and a judgment in
favor of the plaintiffs has been recovered in each of said
cases; that an execution has been issued upon each of said
judgments for the purpose of selling the attached property
in accordance with the orders of the court, and a return of
the property for the purpose of sale demanded of the de-
fendants, yet no part thereof has ever been delivered to
the plaintiffs or the constable; wherefore plaintiffs ask
judgment for $819.36, the value of the property. The de-
fendants, in their answer, admit the recovery of the judg-
ments mentioned in the petition, but deny every other
averment therein contained. There was a trial by jury,
and at the close of plaintiff’s testimony, by direction of
the court, a verdict was returned for the defendants.
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Numerous objections were made, and exceptions taken,
by the plaintiffs to the rulings of the court below exclud-
ing evidence offered by them, and several of the rulings
are urged in the brief of counsel as grounds for reversal.
The decisions of which complaint is now made cannot be
considered, for the reason that the same are not sufficiently
raised in the petition in error. The only paragraph therein
relating to this branch of the case is the fourth, which is
in the following language:

‘4. The court erred in its rulings upon the introdnetion
of evidence offered by the plaintiffs, which were duly ex-
cepted to at the time.”

This assignment does not, in the least, indicate what par-
ticular piece of testimony was improperly admitted or ex-
cluded. The errors relied on for a reversal of a judgment
must be specifically pointed out in the petition in error.
It is the settled law of this state that such an assignment in
a petition in error is too indefinite to present for review tlie
rulings of the trial court on the admission of testimony..
(Lynam v. McMillan, 8 Neb., 135; Burlington & M. R.
R. Co. v. Harris, 8 Neb., 140; Graham v. Hartnett, 10 Neb.,
518; Lowe v. City of Omaha, 33 Neb., 587; Gregory v
Kaar, 36 Neb., 533; Farwell v. Cramer, 38 Neb., 61.)
Another reason why the rulings of the district court ex-
cluding testimony of plaintiffs’ witnesses cannot be consid-
ered is that the excluded testimony was not preserved in
the bill of exceptions. (Commissioners of Kearney County
v. Kent, 5 Neb., 227; Connelly v. Edgerton, 22 Neb., 83 ;
Yates v. Kinney, 25 Neb., 120; Burns v. City of Fairmont,
28 Neb., 866.)

We have now to consider whether the court below was
right in directing a verdict for the defendants. The an-
swer put in issue the execution and delivery of the bond
and the acceptance thereof by the officer, also whether the
attached property was ever surrendered by the constable to
the defendant Maben. It was established at the trial that
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a redelivery bond in attachment, in the usual form, and
conditioned as required by statute, was executed by all the
defendants about three months after the attachments were
levied, which was handed to the constable by Mr. Maben.
It also appears that this bond has been either lost or de-
stroyed, and that no formal approval thereof, or the sure-
ties thereon, was ever indorsed upon the instrument by the
officer. The contention of the defendants is that the bond
was never approved by the coustable, and without such ap-
proval it was not a binding obligation upon the suretics.
It cannot be doubted that until a bond given for the rede-
livery to the defendants of the property seized under a writ
of attachment has been accepted and approved, the sureties
are not liable; otherwise the officer levying the writ, upon
the delivery of a bond to him, would be compelled to sur-
render the property to the attaching defendant, even though
the person or persons signing the bond as sureties were
wholly insolvent. The statute requires that such a bond
must be signed by ‘“one or more sufficient sureties resident
in the county.” (Code, secs. 206, 930.) The officer no
doubt may reject the bond on the ground that the surety
thereon is irresponsible, because he does not reside in the
‘county, or because the penalty is insufficient. We are un-
.able to find any statute which requires the officer to indorse
his approval upon the bond, and when he takes the bond
.and releases the property from the levy, it will be presumed
'that he approved the bond. An approval may be implied
from circumstances. Thus in Asch v. Wiley, 16 Neb., 41,
it was held that when an appeal bond in the proper amount,
‘with sureties, is filed by the appellant with a county judge
-within the statutory time, the acceptance of such bond and
the spreading it upon the docket is a sufficient approval,
unless the appellant is notified of the fact that the county
judge declines to approve the bond and the sureties. The
case cited being so closely analogous that it may properly
be considered as establishing the doctrine that the approval
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of a delivery bond in attachment may be implied from cir-
cumstances. A perusal of the testimony in the case not
only fails to establish the approval by the constable of the
bond in question, but shows the reverse to be true. Mr.
Swain, the constable, testifies that Mr. Maben handed him
the bond and demanded a return of the goods, which re-
quest was not then complied with, the officer stating that
he did not know whether the sureties were good or not, as
he was not acquainted with them; that subsequently the
witness served a written notice upon Mr. Maben, as well as
told him, that he would not accept the bond. This testi-
mony is uncontradicted, and entirely negatives an acceptance
and approval of the bond. The instrument, therefore, was
not operative, nor were the sureties liable thereon. It is
urged that the judgment should be affirmed for the further
reason the attached goods were never delivered by the consta-
ble to Maben, The only evidence in the record as to what was
done with the goods is found in the testimony of Mr. Swain,
the officer who levied the attachments, and is as follows:

Q. You may now state what was done with those goods
after they were attached.

A. They were invoiced and put into a room in the west
end of the store building—west end of the main building—
and nailed up there.

Q. After the goods were put into that room state what
was done with them,

A. All that I know that was done with them was just
nailed the room up solid. That was all that I done with
them afterwards.

Q. State whether or not, after the goods were put in
there and locked up, Mr. Maben done anything, or made
any effort, to get possession of these goods again.

Objected to by the defendants John J. McCafferty and
Grover B. Maben, as incompetent, irrelevant, immaterial,
hearsay, and secondary evidence. Objection sustained, and

plaintiffs except.
* * * * * * *
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Q. Now you may state what was said by you and Mr.
Maben in regard to turning over the goods to him at the
time he handed you the bond.

Objected to by defendants John J. McCafferty and Gro-
ver Maben, as incompetent, immaterial, and not the best
evidence, and not competent or proper testimony to bind
these defendants as sureties. Overruled and defendants
except.

A. T told him that T did not know whether these men
were good or not. I did not know either one of them, ex-
cepting maybe—I had met Mr. McCafferty, then, and I
had not seen Grover Maben at that time. I did not know
them and I went and asked Mr. Cortelyou about it, and he
said

Objected to what Mr. Cortelyou said. Sustained.
* * * * * *

*

Q. Recurring to these orders that you have made here
—the returns you have made—in the case of Reed, Jones
& Co., and Cortelyou, Ege, and Van Zandt, state where
that store building was that is described in your return.

A. Tt was in Deloit precinet, right in the southeast cor-
ner of the county.

Q. Who did you find in possession of these goods when
you went down there?

A. Mr. Maben, you, and Butler.

Q. The goods you attached you put in the back of Ma-
ben’s store and nailed them up?

A. Yes.

Q. And Mr. Maben still had a lot of goods in the front
of the room?

A. Yes.

Q. That was the last you ever saw of the goods?

A. Yes.

* * * * x * *

Q. The goods were nailed up?

A. I don’t know.
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. You told him you would not accept the bond ?
Yes,

. But that you would give him the goods?

No, sir; I did not tell him that.

You never told him that?

I just served the notice upon him.

That Uttley sent you?

Yes.

That you would not give him the goods on that
‘)

OrOPOFOPO

bo

g

A. No, sir; that was not it.

Q. What was it, now ?

A. T can’t tell you the words now.

Witness excused.

The foregoing is wholly insufficient upon which to base
a suspicion, much less an inference, that the property levied
upon was delivered, under the forthcoming bond, by the
officer to the principal therein named. A bond given for
the release of attached property is not operative, nor are
the sureties liable thereon, unless the property has been de-
livered into the hauds of the defendant. It is not neces-
sary that the officer physically deliver the property. If
he point out the same, and offer to surrender it to the de-
fendant, it is sufficient. But nothing of that kind was
done in this case, so far as this record discloses. For aught
that appears the goods are still in the room where they
were left at the time they were seized under the writs,
Doubtless, as counsel for plaintiffs suggests, where such a
bond has been accepted and approved, it is the duty of the
officer to turn over the property to the defendant, and
mandamus will lie to enforce the performance of such duty;
but in this case, since the bond was rejected, Maben was
not entitled to the possession of the goods, and we cannot
indulge in the presumption that he has received them.

It is argued in the brief of plaintiffs that the sureties are
estopped from asserting that their principal did not receive
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the goods from the constable, by reason of the giving of
the bond in controversy. The authorities cited in the brief
do not sustain the contention of counsel. Some of the
cases assert the familiar doctrine that a party will not be
heard to dispute the recitals in his bond. Others are to
the effect that where a forthcoming bond, given to release
goods seized upon an attachment, has been approved by the
officer and the attached property released, a surety cannot
urge that the attachment proceedings were defective, or that
the property did not belong to the defendant, or was in-
cumbered, for the purpose of discharging himself from the
obligation he assumed when he signed the bond. We do
not controvert the propositions which the cited cases lay
down, but these decisions are not applicable to the facts
made by this record. Here the bond was never approved
and accepted as such, and it would be a monstrous proposi-
tion to hold that the sureties will not be permitted to assert
that their principal did not receive the goods from the offi-
cer, although it was executed by them to secure such re-
lease, simply because the bond was not returned to them.
The undertaking of these sureties, had the bond been
accepted, was, if the officer would deliver the goods to
Maben, then, in case judgment should be rendered against
him in the attachmeant suits, they would deliver the goods
to the officer or pay him the amount of their value in
money; but inasmuch as their principal never received the
goods under the bond, the sureties are not liable in this ac-
tion. The judgment is '

ATFFIRMED,



Vor. 40] JANUARY TERM, 1894. 521

Bender v. Bame.

PHILIP BENDER ET AL. V. GEORGE BAME,

FiLep May 15, 1894, No. 4991.

Exemption: EXECUTIONS: FAILURE OF SHERIFF To CALL AP-
PRAISERS. Where personal property is seized under an execu-
tion against a debtor, who has neither lands, town lots, nor houses
subject to exemption, and an inventory, under oath, is made and
filed by such debtor as provided by section 522 of the Code, it is
the duty of the officer holding the writ to call appraisers to de-
termine the value of the property, and the neglect or refusal of
the officer to do so will not deprive the debtor of his exemptions,
but he may sue for the value of the property.

Error from the district court of Platte county. Tried
below before Post, J.

R. P. Drake and Albert & Reeder, for plaintiffs in error.
McAllister & Cornelius, contra.

Norvar, C. J.

This is an action by George Bame against plaintiffs in er-
ror for theconversion of a quantity of corn owned by plaintiff
and claimed to be exempt. A trial to the court resulted
in a judgment for Bame, and the defendants proseccute er-
ror. There is not much controversy as to the facts. The
overwhelming preponderance of the testimony establishes
the following: One of the plaintiffs in error, Philip Ben-
der, recovered a judgment before a justice of the peace of
Platte county against George Bame, who is the head of a
family, and a resident of said county. An execution was is-
sued upon said judgment and placed in the hands of Joseph
Linaberry, a constable and one of ‘the plaintiffs in error,
who, by direction of Bender, levied the same upon about
700 bushels of corn belonging to Bame. Plaintiff below
owns neither town lots, lands, nor houses, and the total value
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of his personal property, at the time of the levy, did not
exceed $§500. He filed an inventory, under oath, of his
property with the justice before whom the judgment was
obtained, under the provisions of section 522 of the Code
of Civil Procedure, and demanded an appraisement of the
property, but no appraisement was ever made. The corn
thus levied upon was replevied from the constable by one
F. T. Fleming, who claimed it by virtue of a chattel mort-
gage executed by Bame. The testimony also shows that
this mortgage was paid before the levy of the execution.
That the corn was exempt isclear. The sole contention of
plaintiffs in error is that this action cannot be maintained,
because there has been no appraisement of property as pro-
vided by statute. That the officer did not cause an ap-
praisement to be made is no fault of the defendant in error.
All the law required of him was to make and file with the
justice an inventory under oath of his personal property,
and, after the appraisement has been made, to select there-
from property to the amount of the statutory exemption.
It is the well settled law of the state that exemption laws
are to be construed liberally, to the end that the puarpose
for which they were adopted may be accomplished. After
the debtor has complied with the law on his part, he ought
not to be deprived of his exemption by the failure of the
officer to perform his duty. To hold, when exempt prop-
erty has been seized under execution and the proper inven-
tory has been filed, that an action for conversion will not
lie where the officer fails or refuses to make an appraisement
would, in many cases, destroy the value of the exemption
by preventing the debtor from deriving any benefit from it,

But it is said the remedy was by mandamus to compel
the officer to call the appraisers. Doubtless defendant in
error could have resorted to mandamus, but it does not fol-
low that he has no other remedy. In Cunningham wv.
Conway, 26 Neb., 615, it was held that where an execution
is levied upon personal property of the head of a family,
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who has neither lands, town lots, nor houses subject to ex-
emption, it is the duty of the officer holding the writ,
when the debtor files the inventory of all his property, to
have the property appraised, and if its value does not ex-
ceed $500, return it to the judgment debtor; and in case
the officer fails or refuses to call appraisers, he may, by
mandamus, be compelled to act, or the debtor may bring a
suit against him for non-performance of his duty, or may
enjoin the sale-under the execution. Another case quite in
point is Hamilton v. Flemming, 26 Neb., 240. That was
an action against a sheriff for the conversion of exempt
property, which the officer had seized by virtue of an order
of attachment, Flemming, the judgment debtor, filed an
inventory of the whole of her property, but it was not
acted upon by the officer. This court held that a suit for
the conversion of the property would lie. Regrsg, C. J.,
in delivering the opinion of the court, says: “ It is quite
probable that the justice of the peace might have ordered
the property released, and quite true that the sheriff should
have called appraisers as provided by law; but neither
was done. Defendant in error might then have instituted
an action in replevin for the possession of the property
shown to be exempt (Alann v. Welton, 21 Neb., 541), the
proper foundation having been laid therefor. This right
is also conferred by section 182 of the Civil Code. The
quality of exemption haviag been fixed upon the property
by the filing of the affidavit and inventory, at least so far
as it was within the power of defendant in error to fix such
quality, she might, perhaps, have maintained an action in
replevin for the specific property; and failing to do so,
she could maintain her action for its conversion.” The
facts in the two cases cited above are substantially the
same as in the one under consideration, and are precedents
for maintaining this action.

The case of Mann v. Welton, 21 Neb., 543, is clearly
distinguishable. There the debtor brought replevin to



524 NEBRASKA REPORTS. [VoL. 40

Shupe v. State.

recover property seized under an execution, which was
claimed to be exempt. No inventory was ever filed, and
the court held that replevin would not lie. A debtor may
waive the $500 exemption, and he will be held to have
done so if he fails to file the required inventory before the
sale of the property by the officer under the writ. The
doctrine announced in the authority last cited does not
militate against the conclusion we have reached in this
case. The judgment below is >

AFFIRMED.

Posr, J., having decided the case in the district court,
took no part in the above opinion.

Frank E. SHUPE V. STATE oF NEBRASKA.
FiLep MAy 15, 1894. No. 4972.

1. A recognizance for an appeal in a criminal case is not
required to be signed by the defendant and his sureties; but if
so signed, it is not for that reason alone invalid. If otherwise
properly taken and certified, the signatures of the recognizors
may be disregarded as surplusage.

2. Criminal Law: SUFFICIENCY OF RECOGNIZANCE FOR APPEAL.
A recognizance executed under section 324 of the Criminal Code,
for the purpose of prosecuting an appeal by one who has heen
convicted of a misdemeanor, conditioned that he ‘‘shall he and
personally appear at the next term of the district court in and
for Saunders county, on the first day of the term thereof, and
abide the judgment of the court, and not depart the court with-
out leave, then this reecognizance to be void, otherwise to re-
main in full force and effect,’’ sufficiently complies with the re-
quirements of the statute and is a binding obligation.

: ———.  Under section 388 of the Criminal Code a recog-
nizance is not invalidated by reason of defects in the form thereof,
if it appear from the {enor of the recognizance at what court the
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party was bound to appear and that the court or officer before
whom it was taken had the power to require and take such
recognizance.

ERRoR to the district court for Sannders county. Tried
below before MARSHALL, J.

The opinion contains a staternent of the case.

Pound & Burr, for plaintiff in error:

The recognizance was entered into, filed, and approved
by the justice within the time required by the statute.
The fact that the recognizance was signed did not invali-
date it, and it was not necessary to euter it on the docket
of the justice. (Irwin v. State, 10 Neb., 325; State v. Mo-
ran, 24 Neb., 103; Millikin v. State, 21 O. St., 635.)

The court erred in dismissing the appeal. (Vierling v.
State, 33 Ind., 218; People v. Gillman, 125 N, Y., 372;
State v. Clarkson, 59 Mo., 149 ; Casey v. Peebles, 13 Neb.,
7; Bazzo v. Wallace, 16 Neb., 293.)

If the recognizance taken was defective, the court should
have ordered a new one to be given. (Hosie v. Gray, 73
Pa. St., 502; State v. Rhodius, 37 Tex., 165.)

A party cannot be deprived of his right of appeal
through the fault or neglect of the proper officer if he has
used due diligence. (Dobson v. Dobson, 7 Neb., 296; Re-.
publican V. R. Co.v. McPherson, 12 Neb., 480; Cheney
v. Buckmaster, 29 Neb., 420.)

George H. Hastings, Attorney General, for the state.

Norvar, C. J.

On the 13th day of December, 1891, plaintiff in error,
having been tried and convicted of an assault and battery
before a justice of a peace of Saunders county, was sen-
tenced to pay a fine of $5 and the costs of prosecution,
taxed at $60.90. On the same day the prisoner entered
into before the magistrate a recognizance with surety, which
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was duly approved by the justice. The following is a copy
of the same:
“STATE OF NEBRASKA,

SauspErs Counry. }SS’

“Be it remembered, that on the 13th day of December,
1890, F. E. Shupe and C. H. Pirtle, of the county of
Saunders, personally appeared before me, F. P. McCutchan,
a justice of the peace in and for said county, and acknowl-
edged themselves jointly and severally indebted to the state
of Nebraska in the sum of $200, to be levied on their
goods and chattels, lands and tenements, if default is made
in the conditions following:

“The condition of this recognizance is such that the said
F. E. Shupe shall personally be and appear at the next
term of the district court in and for said Saunders county
on the first day of the term thereof and abide the judgment
of the court and not depart the court without leave, then
this recognizance to be void, otherwise to remain in full
force and effect. F. E. SHuPE.

“C. H. PIrTLE.

“Executed in my presence, and surety approved by me,

this 13th day of December, 1890.
“F. P. McCuTtcHAN,
“Justice of the Peace.”

A transcript of the proceedings, including the recogni-
zance, was duly lodged in the office of the clerk of the
district court of the county. Subsequently the county at-
torney filed a motion to dismiss the appeal, for the follow-
ing reasons:

1. The appeal was not taken within twenty-four hours
after the conviction.

2. That no recognizance was taken or given in the jus-
tice court.

3. The pretended recognizance is nothing more than an
ordinary appeal bond, and not such a recognizance, as re-
quired by law, to entitle the defendant to an appeal.
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4. The pretended appeal bond or recognizance is void, in
this: that it does not show any crime of which the defend-
ant has been convicted, or of which he is required to ap-
pear and answer.

5. That the pretended recognizance was not taken and
acknowledged in open court and made a part of the record,
as required by law.

The district court sustained the motion, dismissed the
appeal, and taxed the costs against the plaintiff in error.

Section 324 of the Criminal Code (section 5951, Cobbey’s
Consolidated Statutes) provides that “the defendant shall
have the right of appeal from any judgment of a magis-
trate imposing fine or imprisonment, or both, under this
chapter, to the district court of the county, which appeal
shall be taken immediately upon the rendition of such
judgment, and shall stay all further proceedings upon such
judgment. No appeal shall be granted or proceedings
stayed, unless the appellant shall, within twenty-four hours
after the rendition of such judgment, enter into a recogni-
zance to the people of the state of Nebraska, in a sum not
less than one hundred dollars, and with sureties to be fixed
and approved by the magistrate before whom said proceed-
ings were had, conditioned for his appearance at the dis-
trict court of the county at the next term thereof, to an-
swer the complaint against him,” etc. The record before
us shows that the foregoing instrument was entered into
before the justice by both plaintiff in error and his surety
on the same day the conviction was had, which, so far as
time is concerned, met the requirements of the statute A
recognizance for an appeal in a criminal case is not re-
quired to be signed by either the defendant or his sureties;
but if so signed, it is not for that reason alone invalid. If
properly taken and certified, the signatures of the recogni-
zors may be treated as surplusage. (Irwin v. State, 10 Neb.,
325; King v. State, 18 Neb., 375.)

The only ground stated in the motion for the dismissal
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of the appeal which possesses a semblance of merit is the
fourth, and that is the recognizance is defective and there-
fore invalid, because it fails to recite the offense with which
plaintiff in error is charged and with which he has been
convicted, and was to answer in the district court. It was
upon the ground just stated that the district court dismissed
the appeal. The statute above quoted has prescribed how
a recognizance for an appeal in a case like the one before
us shall be conditioned; namely, “for his [defendant’s]
appearance at the district court of the county at the next
term thereof, to answer the complaint against him.” It is
not indispensable, however, to the validity of a recogni-
zance for an appeal in a criminal case that it should be
conditioned in the precise language laid down in the sec-
tion quoted, as a reference to section 388 of the Criminal
Code will disclose. This section expressly provides that
“no action brought on any recoguizance shall be barred or
defeated, nor shall judgment thereon be reversed by reason
of any neglect or omission to note or record the default,
nor by reason of any defect in the form of the recogni-
zance if it sufliciently appear from the tenor thereof at
what court the party or witness was bound to appear and
that the court or officer before whom it was taken was
authorized by law to require and take such recognizance.”
It is obvious that great particularity is not required, and
the legislature, in enacting the foregoing section, has taken
pains to provide against technical objections of the charac-
ter of those which have been urged against the recogni-
zance in this case. An undertaking of bail is binding,
although the offense is not described in the recognizance,
and although it is not recited that the accused shall “an-
swer the complaint against him,” if the particular case to
which the undertaking is applicable is manifest, that the
officer in taking it acted within the scope of the authority
conferred by statute and that the defendant is thereby re-
quired to appear before the proper court. The condition
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of the recognizance under consideration fully meets all
these requirements, and more was not essential to the va-
lidity of the undertaking. (Zidek v. State, 22 S. W. Rep.
[Tex.], 143; McLaughtin v. State, 10 Kan., 581; Jen-
nings v. State, 13 Kan., 80.)

The motion to dismiss the appeal was not well taken and
should have been overruled. The judgment is reversed
and the cause remanded with direction to reinstate the ap-
peal.

REVERSED AND REMANDED.

GAYTON BALLARD, APPELLANT, V. Roy THOMPSON
ET AL., APPELLEES,

FiLep May 15, 1894, - No. 5143,

1. Mechanics’ Liens: LIMITATION OF LIEN. A mechanic’s lien
will not be continued in force beyond the statutory period of two
years except as to such persons, jncluding mortgagees, as are
made parties to an action to foreclose within such period.

Q. : SuMmoNns. In all cases the summons must be issued be-

fore the bar of the statute is complete, although sufficient if
served thereafter.

APPEAL from the district court of Lincoln county.
Heard below before CHURCH, J.

D. H. Ettien, for appellant.

’

‘Grrimes & Wilcoz, contra.

Posr, J.

On the 27th day of December, 1887, the defendants
Thompson and wife executed to James L. Lombard two
mortgages upon the northwest quarter of section 22, town-

38
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ship 14, range 33 west, in Lincoln county. One of said
mortgages was for $1,000, to secure a note of that amount
maturing January 1, 1893, with interest from date at seven
per cent, payable semi-annually. The other was for $150,
to secure a note of that amount maturing January 1, 1890,
with interest at ten per cent after maturity, and both con-
ditioned that in case of failure to pay the interest or any
instalment thereof at maturity, the principal debt should
immediately become due and payable. On the 10th day of
January, 1888, the mortgage first described was sold and
assigned to the plaintiff, and on the same day the second
morigage, to-wit, for $150, was assigned to the Anglo-
American Land Mortgage & Agency Company (Limited),
but such assignments were never filed for record in Lincoln
county. On the 20th day of December, 1890, the plaint-
iff herein commenced this proceeding to foreclose the mort-
gage assigned to him, alleging default of payment of interest
due. He made Thompson and wife and the Anglo-Ameri-
can Land Mortgage & Agency Company, defendants. He
also joined as a party defendant W. W. Birge, who claims
a mechanic’s lien upon the premises paramount to both -
mortgages, and which presents the only controversy in the
case. The additional facts essential to an understanding
of the contentions of the several parties are fully disclosed
by the following stipulation:

«Tt is hereby stipulated and agreed by and between the
plaintiff and the defendant W. W. Birge that the case
shall be submitted to the court, as to the plaintiff and said
Birge, upon the following facts, to-wit:

«“On the 1st day of July, 1887, the defendant W. W.
Birge made and entered into an oral contract with the de-
fendant Roy Thompson to furnish him material for the
erection of a dwelling house and barn on the northwest
quarter of section 22, township 14, range 33 west of the
sixth principal meridian.

«In pursuance to said contract said W. W. Birge
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furnished said material for the erection of said dwelling
house and barn on and between the 1st day of July, 1887,
and the 22d day of September, 1887; that the defendant
Roy Thompson, at the time plaintiff furnished said mate-
rial; was the owner in fee of said land; that on the 21st
day of January, 1888, the defendant W. W. Birge made
an account in writing of the items of such materials fur-
nished the defendant Roy Thompson under said contract,
and after making oath thereto, as required by law, filed the
same in the clerk’s office of Lincoln county and claiming
a mechanic’s lien therefor upon said lands and buildings
thereon; that on the 20th day of January, 1890, the de-
fendant W. W. Birge filed his petition in the district court
of Lincoin county, Nebraska, to foreclose said mechanic’s
lien against the defendant Roy Thompson and one James
L. Lombard, and summons was issued by the clerk of said
court for said Roy Thompson and James L. Lombard,
bearing date of January 20, 1890; that the defendant Roy
Thompson was served personally with said summons on
the 21st day of January, 1890, and that said summons
was returned not served as to the said James L. Lombard
and no alias summons was issued; that on March 31,
1890, and more than two years after the filing of said
mechanic’s lien, James L. Lombard, by his attorney, ap-
peared in said case and answered disclaiming any interest
in the said premises, and stating that the mortgage on said
premises above described made to him and the notes secured
thereby had been duly assigned, one for $1,000 to Gayton
Ballard, the plaintiff in this case, on the 10th day of Janu-
ary, 1888, and one for $150.40 to the Anglo-American
Land Mortgage & Agency Company (Limited), one of the
defendants in this case, on the 10th day of January, 1888,
and that said notes and mortgages are the same described
in plaintiff’s petition and in the answer and cross-petition
of the defendant the Anglo-American Land Mortgasze &
Agency Company (Limited) in this case; that said assign-
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ments of these mortgages to Gayton Ballard and the
Anglo-American Land Mortgage & Agency Company
(Limited) from James L. Lombard were not recorded in
Lincoln county, Nebraska; that «aid Gayton Ballard and
the Anglo-American Land Mortgage & Agency Company
(Liimited) were not made parties to the suit to foreclose the
said mechanic’s lien, nor were they, or either of them, in
atiy' manner served with summons, nor did they, or either
of “them, appear in said case.

“Tt is agreed further that the plaintiff’s petition and the
answer and cross-petition of the defendant the Anglo-Amer-
ican Land Mortgage & Agency Company (Limited) state
the facts as to dates, amounts, aud conditions of the bonds
and mortgages sought to be foreclosed in this action, and
their assignment to the plaintiff and the defendant and
cross-petitioner, the Anglo-American Land Mortgage &
Agency Company (Limited), and of the dates, books, and
pages of the record of said mortgages and. the land covered
by thewm. GriMes & WILCOX,

: “ Attorneys for Defendant Birge.
“D. H. ErTIEN,
“Attorney for Plaintiff and the Defendant Anglo- American
Land Mortgage & Agency Company (Limited).”

On the 11th day of August, 1891, a final decree was
entered by the district court sustaining the contention of
Birge and adjudging his claim, to'wit, for $654.95, to be
a first lien upon the mortgaged premises, and from which
the plaintiff and the Anglo-Awerican Lund Mortgage &
Agency Company have appealed to this court.

"The contention of appellants is that the commencement
of theaction by Birge against Thompson and wife in Jun-
uary, 1890, and the decrec subsequently rendered therein
did not continue in force the mechanic’s lien as against the
mortgages. The preserving and enforcement of mechanics,
liens in this state is regulated by sections 3 and 4 of chapter
54, Compiled Statutes, 1885, as follows:
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“Sec. 3. Any person entitled to a lien under this chap-
ter shall make an account in writing of the items of labor,
* * * and after making oath thereto shall, within
four months of the time of performing such labor and
skill, * * * file the same in the county clerk’s office
of the county of which such labor * * * ghall have
been furnished, which account so made and filed shall be
recorded in a separate book to be provided by the clerk for
that purpose, and shall, from the commencement of such
labor or the furnishing such materials for two (2) years
after the filing of such lien, operate as a lien on the several
descriptions of such structures and buildings and the lots
on which they stand. * * * ,
~ “Sec. 4. Every person holding any lien under this chap-
ter may proceed to obtain a judgment for the amount of
his account thereon by civil action. And when any suit, or
suits shall be commenced on such accounts within the time
of such lien, the lien shall continue until such suit be
finally determined and satisfied.”

These provisions were before the court in Green v. Sanford,
34 Neb., 363, and the construction there given them fully
sustains the position of appellants, overruling AManly .
Downing,15 Neb.,637. Itis therein declared to be the plain
meaning of the statute that the lien is preserved as against
those persons only who are made parties to the suit prior to
the expiration of the statutory period for enforcing it by
action. In that case Dishong, to whom building material
was furnished, had but an equitable title, the legal title
being in Sanford, the party subsequently brought in; but
we are unable to perceive any ground for a distinetion on
principle hetween that case and this. The rights of a
mortgagee are regarded with no less favor than those of the
purchaser of the fee. He is even held to be a purchaser
within the meaning of the registration laws of most of the
states. (Jones, Mortgages, 458.) There are no considera-
tions of equity in favor of the continuance of the lien as
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against mortgagees that do not apply with equal force to
purchasers; but whatever reasons may be urged for a dif-
ferent conclusion, the question must be regarded as settled
by Green v. Sanford.

2. Did the subsequent voluntary appearance of James
L. Lombard relate back to the commencement of the ac-
tion so that it will be said to have been commenced as to
him at the time of the filing of the petition in January,
18902 Clearly not. It is provided by section 19 of the
Civil Code that “an action shall be deemed commenced,
* % * ggto the defendant, at the date of the summons
which is served on hims” and in all cases the summons
served must be issued before the bar of the statute is com-
plete. (Rogers v. Redick, 10 Neb., 332; Baler v. Sloss, 13
Neb., 230.) This conclusion renders unnecessary an ex-
amination of the question to what extent, if at all, the
rights of the appellee were affected by the neglect to file
for record the assignments of the mortgages. For reasons
stated the decree of the district court is reversed and the
cause remanded with directions that the decree be so
amended as to allow the appellee’s lien subject to the mort-
gages of appellants.

REVERSED AND REMANDED.

W. J. CLAIR V. STATE OF NEBRASKA.
FILED MaAY 15, 1894. No. 5292,

1. Grand Jury: CHARE BY CoURT: DISCRETION. A wide dis-

cretion is allowed to the presiding judge in directing the atten-

- tion of the grand jury to particular subjects of inquiry, or to

particular offenses or classes of offenses, and that discretion ap-
pellate courts will not assume to control.

2. Exceptions to Charge to Grand Jury: CoNTEMPT. But
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where a party indicted, in the honest belief that he has been
prejudiced by an abuse of discretion by the judge in his charge
to the grand jury, in respectiul language alleges the action of
the judge as error, in order to secure a ruling thereon, he is not
guilty of contempt of court.

So keld, although he mistakes his remedy by‘ as-
sailing the charge of the judge by motion instead of by plea.

4. Grand Jury: EXISTENCE OoF Facts. The existence of facts
which will warrant its finding of an indietment is a question for
the grand jury, and should not, as a rule, be assumed by the
judge.

6. Inflammatory Charge by Court to Grand Jury. A
charge to the grand jury which, after a(iuming that the crime
of bribery had been committed and that it was the duty of the
jurors to indict therefor, concinded as follows: * There comes up
from the people a command for a ‘ forward march’ all along the
line of your duty. Youshould give heed to that cry, for it comes
from a patient and long suffering endurasce which has at last
reached its limit.”” ~Held, That the term “inflammatory,’”’ as
applied to said charge, is a merited criticism.

Error to the district court for Douglas county. Tried
below before Scorr, J.

The facts are stated in the opinion.

Charles Offutt, W. D. McHugh, and Lee S. Estelle, for

plaintiff in error:

Filing the motion to quash the indictment did not con-
stitute a contempt of court. (Rapalje, Contempts, sec. 28;
Mullin v. People, 24 Pac. Rep. [Col.], 880; In re Dalton,
26 Puc. Rep. [Kan.], 673; Ex parte Curtis, 3 Minn., 274;
Neel v. State, 9 Ark., 259; Dunham v. State, 6 Ia., 245;
State v. Anderson, 40 Ia., 207; McFadden v. Reynolds, 11
Atl. Rep. [Pa.], 638; Thomas v. People, 23 Pac. Rep.
[Col.], 327.)

The charge to the grand jury was inflammatory and
prejudicial. (Criminal Code, sec. 397; Charge to Grand
Jury, 2 Sawyer [U. 8. C. C.], 669; 2 Hale, Pleas of the
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Crown, p. 161; Chitty, Criminal Law, p. 312; Thompson
& Merriam, Juries [ed. 1882], sec. 597; State v. Turling-
ton, 102 Mo., 642.)

George H. Hastings, Attorney General, for the state.

Posr, J.

This is a petition in error and brings before us for re-
view the judgment of the district court for Douglas county,
whereby the plaintiff in error was adjudged guilty of con-
tempt of court and;entenced to pay a fine of $25, and in
default thereof to be committed to the county jail. The
alleged contempt consists in the filing, as attorney for the
defendant, in the case of State of Nebraska v. Edward T.
Moriarty, then pending in said court, of a motion in the
following language:

Comes now the defendant in the above entitled cause and moves
the court to quash the indictment herein for the following reasons,
to-wit:

First—That the charge heretofore given to the grand jury, who
found the indictment herein, by the Honorable C. R. Scott, judge,
was inflammatory and prejadicial, in that said charge aroused the
prejudice of said grand jury so that they were not fair and impartial
grand jurors. Said charge is filed in the office of the clerk of this
court, and is herein referred to and made a part of this motion.

Second—That the said indictment does not charge any offense un-
der the laws of the state of Nebraska,

Third—That said indictment is insufficient in law and is not spe-
cifie enough, in that it fails to point out what said claim and bill of
said C. E. Squires it was that was before the city council at the time
of the alleged commission of said crime. W. J. CLAIR,

S1LAs CoBB.
Attorneys for Defendant.

For a perfect understanding of the essential facts in the
case it is proper to state that there are for the fourth ju-
dicial district seven judges, six of whom are assigned to
Douglas county and usually engaged in the disposition of
causes on separate dockets. Judge Scott, who presided
over the criminal division of the court at the opening of
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 the February, 1892, term, gave to the grand jury the charge
mentioned in the motion above set out, and to which an
extended refcrence will hereafter be made; but to Judge
Davis was assigned the trial of criminal causes for the
term. On the 19th day of March following, while Judge
Davis was engaged in the trial of Moriarty on the charge
of bribery, upon an indictment found by the grand jury
previously charged by Judge Scott, the following proceed-
ings were had, quoting from the bill of exceptions:

Be it remembered, that on March 19, 1892, in the criminal court
room No. 1 of the-court aforesaid, Judge Davis presiding, on the trial
of the State of Nebraska v. Edward F. Moriarty, at about 11:45 A.
M., the said jury in said cause were dismissed until the afternoon
hour of adjonrnment, to-wit, 2 o’ciock P. M., by his honor Judge
Davis, and just about that time, and shortly before the said jury were
dismissed, his honor Judge Scott took the bench in connection with
Judge Davis, and after the retirement of said jury his honor Judge
Scott called attorneys W. J. Clair and Silas Cobb, the same who are
defendants herein, and calling their attention to a motion which has
been filed by the said attorneys to quash the indictment against said
Edward F. Moriarty, and which said motion is in words as follows
[referring to the motion copied above]; and thereupon the said
Judge Scott asked said attorneys if this was their motion [holding the
same in his hand], to which question they both answered that it was,
and that their names were signed to it; whereupon said Judge Scott
asked them if they were willing to strike out the first count of said
motion as above, and they were asked if they knew of any statute au-
thorizing the filing of such a motion; whereupon Mr. Clair said:

‘1 will state for myself that the motion was not filed nnder any
provision of the statute that I know of. I never looked to see whether
there was a provision of that kind, but I proposed to fix myself in such
a position by the filing of that motion that if it were necessary in tak-
ing this case to the supreme court, I could raise the question as to
whether or not the charge of the grand jury, given at the beginning
of this term by your honor, was one which is contemplated by the law
of this state. I simply did it as an attorney. T did not do it for the
purpose of casting any reflection one way or the other.”

Mr. Cobb said: ‘I was a party to the filing of the motion. I filed
it myself. Mr. Clair and myself prepared it in my office. I did it in
good faith, I did it with no disregard for the court who gave the in-
structions to the grand jury heretofore. I did it after consultation,
" and, in fact, upon the suggestion of one of the oldest criminal practi-
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tioners at this bar. In fact, to show that T had ne ill-faith in the mat-
ter, I did it thinking it was simply doing my duty to my client, and
at the suggestion of this attorney who has practiced at the bar. Ido
not desire to give his name.”’

Judge Scott: ‘* Do you refuse to disclose his name iad

Mr. Cobb: “Yes, becatse I do not think it is necessary. An attor-
ney who has practiced at this bar for years, one of the best lawyers,
civil or criminal, at tl.lis bar. ButI am not giving that to clear my
gkirts, but to show my good faith; and, as I tried to say, 1did it, fur-
thermore so that we, as attorneys for the defendant, would have the
advantage of everything that it was our duty to take advantage of;
and I considered it, and I consider it at the present time, my duty to
take advantage of everything that has gone before the grand jury as
well as the jury. I think that is what an attorney is employed for.
1 consider that he would not be doing his duty if he considered that
this might be held by the supreme court as one of the grounds of re-
versal. Isay I consider that an attorney would not be doing his duty
unless e did all these things. Apnd with no disrespect to the court I
did what I thought was my duty to my client.”

Judge Scott: “Do you know of any provison of the statute that
makes that a ground to quash?”’

Mr. Cobb: ‘I do not know of any provision in the statute. Ido
not know whether there is or not.”

Judge Scott: ‘‘Gentlemen, you are both young men and I do not
wish to injure you. I know that sometimes attorneys, and especially
young attorneys,—sometimes old ones,—in the flash of the moment
and amid excitement, say things and do things which are a reflection
and which should not have been said or put in the record. You say
here that ‘ the charge of the court heretofore given to the grand jury,
who found the indictment herein, by the Hon. C. R. Scott, judge, was
inflammatory and prejudicial,” and that ‘said charge aroused the pre-
judice of said grand jurors.” You both admit that there is no ground
laid down in the statute for quashing the indictment as contemplated
by the matters I have just read.”

Mr. Cobb: “I do not know that we do.”

Judge Scott: ‘I will give you an opportunity to strike it out if
you are so advised. It is a direct charge at the court of prejudicing
the grand jury by an inflammatory charge. You look at the word
“ipflammatory ' and you will see that it has a bad meaning when ap-
plied to a court. I will give you an opportunity to strike it out.”

Mr. Clair: “ I would like to take time to consider it.”

Judge Scott: “You will do it now or not at all. It is my tarn
now.”

Mr. Cobb: ‘‘At the present time I am pot prepared to strike out
anything from the motion that we have filed heretofore. In consid-
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eration of the fact that we are called upon peremptorily to do so ‘ now
or never,” my answer will be ‘never.” If I were permitted to delib-
erate for an hour or two, I might be led 1o strike it out; but in due con-
sideration for my client, still believing that that would be one of the
things that would possibly promote his interests in the trial of this
case if taken to another court, I refuse to strike anything, so far as I
am concerned, from the motion.”

At this point both defendants were adjudged to be guilty
of contempt, although the colloquy was continued at con-
siderable length and ending with a statement by the judge
that further action would be deferred until the termination
of the trial with which the accused were engaged; but, ac-
cording to the transcript, sentence appears to have been
pronounced immediately. The charge in question is a
lengthy and able discourse on the duties of grand jurors,
in which especial prominence is given to the crime of brib-
ery, as shown by the following quotations therefrom:

- Bribers and bribed alike are, as other criminals often appear to
be, moving in straight lines, when their ways are most devious and
serpentine. Nor should you expect always to find a money counsider-
"ation, paid direct, as the price of the bribery, as criminals generally
act upon the principles of * indirect radiation.”” It takes two or
more to commit bribery,—the briber and the bribed;—purchaser and
seller. Both are guilty, and both should receive merited mention in
your proceedings. Such eriminals as these are defiantly walking our
streets, sneeringly, brazenly, and insultingly bidding defiance to the
law that punishes bribery, by asking, “ What are you going to do about
it?” If you do your duty as a grand jury, such criminals will have
no occasion or excuse for asking that question hereafter.
* * * * * * * * *
If any public officer converts or diverts the public funds under his
care, or subject to his direction or control, or directly or indirectly
uses them in whole or in part for his own or his friends’ personal ad-
vantage, benefit, or emolument, he also is a criminal; and youn should
not abate your energy, or forget your obligation, or be discharged, un-
til all such public officers, whether now in or out of office, are made to
know, by proper bills of indictment (if the evidence can be had be-
fore you by the exercise of dilizence on your part), that the people
will not longer be robbed by their public officials, without a pro-
nounced protest, so long as there remains room for convicts in the

state penitentiary, and a grand jury can be found to do its duty.
* * * * * * *
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A dishonest public official, whether ministerial, legislative, or judi-
cial, is a public menace, and should be hunted down as a blighter
of public confidence and a peculator and speculator upon the prop-
erty and rights of the public; a perjurer who makes merchandise, for
his own selfish and corrupt purposes, of the confidence and faith re-
posed in him by the people; worse than a highway robber, because
his vietims, the people, have not a fighting chance to protect them-
selves ere he robs them. To call such an officer a thief would be
flattery. That such persons have held office, within the boundaries
of this county and within the statute of limitations, is quite manifest,
. unless all indications point the wrong way. Nor will you have to ex-
* ercise a very high degree of diligence to find them if you are looking
for public criminals.

* * * * * * * * *

A little well directed effort on your part, as grand jurors, in the
direction here indicated would doubtless open up a field into which
a stone could not be thrown without hitting a criminal. You should
see to it that the stone is thrown, and thrown hard. You owe it to
yourselves, the people whom you represent in your present service,
and to your sworn obligations to make that effort,and to make it with
such an uncompromisiug zeal that hereafter a mark more indelible
than that put upon Cain shall be stamped upoun their foreheads, mark-
ing them as * ticket-of-leave-men »’ and moral blisters upon the body
politic.

There comes up from the people a command for a * forward march”
all along the line of your duty. You should give heed to that cry, for
it comes from a patient and long suffering endurance which has at last
reached its limit.

1. The first question suggested by the record is whether the
term “inflammatory,” as applied to the charge of the judge,
is an unmerited criticism. The adjective “inflammatory,”
as here used, is derived from the verb “inflame,” which is
thus defined: 1, ¢“To set on fire; to kindle; to inflime.” 2.
“To excite or increase ; as, passion or appetite ; to enkindle
into violent action.” 3. “To exaggerate, aggravate, in-de-
seription.” 4. “To heat; to excite excessive action in the
blood vessels.” 5. “To provoke; to irritate to anger.” 6,
“To increase; to exasperate.”” 7. “To increase; to aug-
ment.”” ( Vide Webster’s Dictionary.) Fairly construed, the
charge under ‘consideration is an impassioned appeal, if not
irdeed an express direction, to the grand jury to present by



" Vor.40]  JANUARY TERM, 1894. 541

Clair v. State.

indictment certain persons not named, but who are assumed
to be guilty of the crime of bribery. In that sense, if not
inflammatory, it is at least what in the science of medicine
is denominated “ heroic treatment.” In directing the at-
tention of the grand jury to particular subjects of inquiry,
or to particular offenses or classes of offenses, a large dis-
cretion is conferred upon the presiding judge, and which
discretion appellate couets will not assume to control. In
this instance we assume that sufficient ground existed within
his knowledge for the giving of especial emphasis to the
crime of bribery; but when resort is had to a remedy so
drastic as that here adopted, it must be with the under-
standing that parties whose rights are affected thereby may
by a proper proceeding call for judgment upon the action
of the court or judge in order to determine whether there
has been an abuse of discretion to their prejudice. This we
understand to have been the object of the motion to quash
the indictment against Moriarty, and is, we think, a suffi-
cient justification in this prosecution, unless a different rule
is to be applied on account of the mistake of remedy in
presenting the question by motion instead of by plea, a
subject which will be hereafter considered.

2. Weare constrained, after a careful consideration of the
subject, to regard the objection made to the charge, so far
as it assumes the commission of the crime of bribery, as a
merited criticism. While doubtless intended as an admo-
nition to the jurors with respect to their duty, it cannot be
construed otherwise than as an invasion of their province,
which amounts to an abuse of discretion. The finding or
presentment of the grand jury of necessity includes two
elements, viz., first, the corpus delicti, and second, a finding
that the offense named was committed by the persons
charged. Both facts must be found by the jurors and can-
not be dictated by the judge. The history of the English
constitution presents no more interesting or instructive field
for study than the long and stubborn contest between the
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people and commons on oneside,and the ministers and judges
on the other side, concerning the independence of grand
and petit juries, and the right of the judiciary to dictate
verdicts and bills of indictment. We are told that during
the existence of the star chamber it was the practice to
punish jurors by fine and imprisonment for refusing to find
verdicts and indictments when commanded by the judges;
and according to 2 Hallam [standard ed.], 227, such
punishments were not infrequent at the time of the Res-
toration, in 1660, and until declared to be illegal by Sir
Matthew Hale, who subsequently said:

The privilege of an Englishman is that his life shall not be drawn
in danger without due presentment or indictment; and this would be
but a slender screen or safeguard if every justice of the peace, or

. commissioner of oyer or terminer, or gaol delivery, may make the

grand jury present what he pleases, or otherwise fine them. (2 Hale,
Pleas of the Crown [Eng.], 161.)

The development of this branch of the law during the
next century is shown by the observation of Mr. Chitty
in his treatise on Criminal Law (vol. 1, 312), where, refer-
ring to the duty of the court in charging the grand jury,
he says:

In the performaace of this duty, the judicious magistrate will take
care, not only that his remarks are, in general, snited to the offices
which a grand jury have to discharge, but have a plain reference to
local ohjects, events, discussions, and concerns, as far as they properly
fall within the limits of his jurisdiction, and seem entitled to his no-
tice. He will strive to allay animosities, to destroy the spirit of
party, to discountenance every receptacle of idleness and vice, as well
as every vestige of popular barbarity and groszness.

The trend of judicial sentiment in this country is illus-
trated by the language of Justice Field of the supreme
court of the United States, who, in charging a grand jury
in the year 1872, said it was—
designed as a means of not only bringing to trial persons accused of
public offenses upon jnst grounds, but also as a means of protecting
the citizens against unfounded accusation, whether it comes from gov-

ernment, or be prompted by partisan passion or private enmity. (See
2 Sawyer [U. 8. C. C.], 669.)
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In the recent case of Turlington v. Slate, 102 Mo., 642,
it was shown on the trial of a plea in abatement that in
charging the grand jury which returned the indictment for
murder the presiding judge had said :

.
Your sheriff has been assassinated—not assassinated, but murdered
—in the jail of your county by one whom he had in charge at the
time. Itis your duty, gentlemen, to investigate this matter. The
“crime is no greater because it was committed in the jail, for murder
is murder, and the aggressor is equally respoasible for the crime as is
he had met his victim on the street and shot him down. What the
circumstances of the killing were is not for me to say. Itis myduty
to give the charge to the jury, and it is then your duty to hear this
matter when it comes before you, and treat each party fairly, and after
your de.ermination of the case, the court sits here for the protection
of the accused as well as for the public. Whether the erime was com-
mitted in the jail I don’t know, and it is not for me to say; but if you
find that such a murder has been committed in your jail, whether it
was the object of this parry to secure his liberty or not, makes.no dif-
ference whatever. It is my duty, gentlemen, to charge you in regard
to this matter; it is your duty to investigate the matter, and, if you
find the facts sufficient to justify you in belizving that there has been
a murder committed in your jail, you should find an indictment
against the party committing it.

The charge was held not prejudicial, on account of the
caution contained in the concluding paragraph ; but refer-
ring to the language quoted above the supreme court say:

It is manifestly improper for a circunit judge, in his charge to a grand
jury, to express an opinion as to the guilt or innocence of a party ac-
cused of & crime to be investigated. The action of the grand jury is
a partof the judicial proceedings which may terminate in a conviction
and sentence of the accused. The court sits in judgment between
the state and her citizens, and should “ hold the scales with a firm

hand, without bias or prejudice.” The language of the judge in this
case was improper, and cannot be justified.

It is true that case differs from the one before us, inas-
much as reference was therein made to a particular person
as guilty of murder. The difference is, however, in de-
gree only and not in principle. Here, although the charge
does not point to any particular person, it is emphatically
declared that the crime of bribery and receiving bribes by
public officers has been recently committed in Douglas
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county, accompanied by direction to the jurors to indict
some person or persons therefor, and a reminder that a de-
mand has come up from the people for a “forward march,”
and that a patient and long suffering endurance has at last
reached its limit. We must not be understood as inti-
mating that the presiding judge is in every case prohibited
from assuming that indictable offenses have been com- -
mitted, concerning which it is the duty of the grand jury
to inquire.  'We can conceive of cases which may be com-
mitted in facie curiee, and possibly others of which it is
the duty of courts to take notice without proof, but such
cases are exceptions. Here, according to the record and
as conceded by the state, the crime of bribery was a pure
assumption, perhaps correctly assumed, but of which the
judge possessed such information only as was derived
from current rumor. The reference to the conditions of
the public sentiment above mentioued is especially unfort-
unate and for which the charge is justly subject to criti-
cism. ~ Public sentiment, in a representative government,
controls in the solution of political questions; but we rec-
ognize in it a dangerous force when it seeks to dictate
judicial decisions. So potent is this proposition that fur-
ther discussion of the question is deemed superfluous.

3. It is conceded that the remedy was by plea, and not
by motion to quash; but, as we have seen, it was Mori-
arty’s right to put in issue the question of the propriety
of the charge, and the fact that he mistook his remedy, to
his prejudice, we regard as unimportant. The accused
appears to have acted in perfect good faith in advising and
signing the motion, and should not be held to a stricter
liability than he would have incurred had he alleged the
same facts in a plea in abatement. The judgment of the
district court is reversed and the cause remanded for fur-
ther proceedings in accordance with the views herein stated.

REVERSED AND REMANDED.
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Sipas CoBB V. STATE OF NEBRASKA.
FILED MAY 15, 1894. No. 5291.

ERRoR to the district court for Douglas county. Tried
below before Scorr, J.

Charles Qffutt, Lee 8. Estelle, and W. D. MecHugh, for
plaintiff in error.

George H. Hastings, Attorney General, for the state.

Posr, J.

The questions presented by this case being in all respects
identical with the case of Clair v. State, 40 Neb., 534, it
is for reasons therein stated

REVERSED AND REMANDED.

SAMUEL BARNES V. STATE oF NEBRASKA.
FILED MAY 15,1894, No. 6553.

1. Larceny: INDICTMENT: DESCRIPTION OF PROPERTY. In an
indictment or information for larceny the property alleged to
have been stolen should be described with sufficient particularity
to enable the court to determine that such property is the sub-
ject of larceny; to advise the accused with reasonable certainty
of the property meant, and enable him to make the needful
preparations to meet such charge at the trial.

2 — An indictment charging the accused with “steal-
ing three hogs about eleven months old, weighing about 175
pounds each, each of the value of $12,” is sufficiently definite.

3. : STEALING: INSTRUCTIONS. The term ‘‘steal,” as

used in the Criminal Code, includes all of the elements of lar-

39
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ceny at common law, and it is not error to instruct that the jury
may convict on finding the accused guilty of stealing the prop-
erty described.

: INSTRUCTIONS. But where the court undertakes to define

4,
larceny as at common law, such definition is faulty if it omits
any essential element of said crime.

5. An instruction which authorizes a conviction

provided the jury shall find, beyond a reasonable doubt, first,
that the accused took and carried away the property described,
intending to deprive the owner thereof and to convert the same °
to his own use; second, that he intended to deprive the owner
permanently of his property, is erroneous, for the reason that it
omits the element of felonious intent.

Error to the district court for Burt county. Tried
below before DUFFIE, J.

Jesse T. Davis and 8. H. Cochran, for plaintiff in error,
cited : State v. Patrick, 28 Am. Rep. [N. Car.], 340; State
v. Morey, 2 Wis., 362; Thompson v. State, 4 Neb., 524 ;
Turner v. O’ Brien, 5 Neb., 548; Baldwin v. State,12 Neb.,
66; Mead v. State, 25 Neb., 447; Polin v. State, 14 Neb.,
540; Langford v. State, 32 Neb., 782; People v. Brown,
48 Cal., 256 ; State v. Tucker, 76 Ia., 233; State v. Manley,
74 Ia., 561; State v. Brown, 25 Ia., 561.

George H. Hastings, Attorney General, for the state:

"The description of the animals given in the information
filed in this case is sufficient. (State v. Mansfield, 33 Tex.,
129; People v. Stanford, 64 Cal., 27; People v. Littlefield,
5 Cal., 355; Perry v. State, 37 Ark., 54; Matthews v. Stale,
24 Ark., 484 ; Brown v. State, 44 Ga., 300; Grant v. State,
2 Tex. App., 163.)

Posr, J.

This is a petition in error from the district court of Burt
county, and brings up for review the judgment whereby
the plaintiff in error was convicted of the crime of grand
larceny and sentenced to imprisonment in the penitentiary.
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1. The first error assigned relates to the sufficiency of the
description of a portion of the property alleged to have
been stolen, viz.,, ““three hogs about eleven months old,
weighing about 175 pounds each, each of the value of $12.”
The ground of the objection to the foregoing description is
that it does not apprise the accused of the specific offense
charged, or to enable him to successfully plead this judg-
ment in a second prosecution on the same charge. It is
true that in an indictment for larceny the property alleged
to have been stolen should be described with reasonable
certainty ; and where the description is so vague or uncer-
tain as not to advise the accused of the particular kind or
character of property stolen, the indictment will be held
insufficient.  For instance, in State v. Morey, 2 Wis., 362,
a charge of stealing “one hundred pounds of meat,” with-
out any designation of the kind or quality of meat, was
held bad for uncertaivty; and in State v. Patrick, 79 N.
Car., 655, the designation of the stolen animal as “a year-
ling” was held insufficient. The sound rule is believed to
be that the court must be able to determine from the in-
dictment that the thing alleged to have been stolen is the
subject of larceny, that the accused be advised with reason-
able certainty of the property meant, aud put in a position
to make the needful preparation to meet such charge at the
trial. (2 Bishop, Criminal Procedure, 702.) Following
this rule the following descriptions have been held suffi-
cient: “One sheep,” “a horse,” “a certain mare,” “one
certain hog,” “one cow,” ete. (2 Bishop, Criminal Proced-
ure, 700.) The court did not err, therefore, in holding the
information sufficient.

2. Exception was taken to the following, among other
instructions: “To this information the defendant has en-
tered a plea of not guilty, and this plea is a denial on his
part of every material allegation charged against him in
the information. In order, therefore, to warrant you in con-
victing him on the charge made against him the state must

e
{
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have convinced you, by the evidence adduced upon the trial,
of each of the following material allegations of informa-
tion: First, that the defendant took and carried away the
hogs described in the information, or some one or more of
them; second, that in taking said hogs, or one or more of
them (if he took any), he intended to deprive the owner
thereof permanently of his property and to convert them
to his own use and benefit ; third, that said hogs were the
property of one Seth Kelley, and were of some value;
and, fourth, that this occurred in this county and state on
or about the 18th day of May, 1893, or at any time within
the three years prior to the 10th day of October, 1893, the
date of the filing of the information against him in this
case.” The vice imputed to this instruction is that it ex-
cludes the felonious taking, which is a necessary element
of the crime of larceny. It has been held that the term
“steal,” as used in the statute defining larceny, is sufficiently
comprehensive to include every element of larceny at com-
mon law. (State v. Chambers, 2 Greene [Ia.], 308 ; State v.
Mann, 25 O. St., 668.) In states where that construction
prevails it is not error to instruct that the jury may convict
on finding the accused guilty of stealing the property as
charged, without further definition of the crime; butan in-
struction which assumes to define larceny as at common
law is faulty, which omits an essential element thereof. In
Thompson v. People, 4 Neb., 524, an instruction substan-
tially like the one under consideration was condemned on
the ground that it authorized a conviction without proof of
the animus fraudendi, and that case is approved in Turner
v. O Brien, 5 Neb., 542; Baldwin v. State, 12 Neb., 61.
The authorities bearing upon this question are cited and
fully considered by the supreme court of Missouri in a re-
cent case (State v. Moore, 101 Mo., 316), where an instruc-
tion, in all material respects identical with the one now be-
fore us, was condemned on similar grounds. There are
other questions discussed by counsel, but since the judgment
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must be reversed for reasons above stated, it is deemed un-
necessary to notice them.

REVERSED.

JaMES WHITCOMB ET AL. v. JorN D. ATKINS.
FiLED Mavy 15, 1894. No. 5344,
1. Garnishment. Proceedings in garnishment are authorized by

section 244 of the Code only after judgment upon which an ex-
ecution has been issned and returned nnsatisficd.

2 : PAYMENT BY GARNISHEE. Where the garnishee sam-

mons is issued and returned, under vhe provisions of said sec-
tion, before judgment against the principal defendant,such pro-
ceeding is void, and the payment of money by the garnishee in
obedience to an order therein by a justice of the peace is no de-
fense in a subsequent action by the defendant or his assignee.

ERROR from the district court of Thurston couutv.
Tried below before Norgis, J. o

Barnes & Tyler and Abbott & Curry, for plaintiffs in
error.

Guy T. Graves and Jay & Beck, contra.

Posr, J.

This was an action in the district court of Thurston
county by the plaintiffs in error against the defendant in
error on an agreement in writing, of which the fo]lowmg
is a copy: ’

“ BANCROFT, NEBRASKA, Jan. 7, 1890.

“Bought of Eugene Waldvogle 1,889 bushels of cofrn
at 15 cents per bushel, ($283.35) two hundred and eighty-
three and %% dollars. Paid on same ($68.25) sixty-eight
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and 25 dollars. Balance due, $215.10, less $100 to be
held for J. B. Moncravie until his rent is settled.
«J. D. ATkIns,”
And which was indorsed as follows :

“ PENDER, NEB., Feb. 8, 1890.
“For value received, I hereby sell, assign, and set over
all my right, title, and interest in the within due bill to
Abbott & Curry. Eveexe WALDVOGLE.”
“Pay to Bank of Pender. AsporT & CURRY.”

The answer of the defendant admitted the execution of
the agreement set out and alleged asa defense, the payment
of the amount due thereon into court in obedience to the
orders of the county judge in certain proceedings in which
he had been summoned as garnishee of said Waldvogle.
The reply was a general denial.

The first and only assignment of error necessary to dis-
cuss is that relating to the validity.of the proceedings in
garnishment. It is shown by the bill of exceptions that
on the 6th day of February, 1890, one McHaffie filed with
the county judge a bill of particulars against Kugene
‘Waldvogle and Hiram Farbes claiming $35.75 and inter-
est for goods sold and delivered, and procured a summons
to be issued, returnable February 13. Healsoat the same
time filed a paper entitled an “affidavit for garnishment,”
as follows:

“In the County Court of Thurston County, Nebraska.

“W. McHAFFIE, PLAINTIFF,
V.

Hiram ForBEs AND EUGENE

WALDVOGLE, DEFENDANTS.

“STATE OF NEBRASKA, }»s&

TrursTON CoUNTY.

“W. McHaffie, being first duly sworn, says he is the
plaintiff in the above entitled action ; that the plaintiff re-
covered a judgment therein against the said defendants on
the 5th day of February, A. D. 1890; that there is now
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due on said judgment the sum of $35.75; that an execution
issued on said judgment has been returned unsatisfied for
want of sufficient property belonging to the said defendant
whereof to levy and collect the same. And affiant further
says that he has good reason to, and does, believe that J. D.
Atkins, in said county, has property of and is indebted to
the said judgment debtor. ‘W. McHAFFIE.
““Subscribed in my presence and sworn to before me this
6th day of February, A. D. 1890.  J. G. Downs,
: “County Judge.”

Upon the filing of the foregoing affidavit a summons
was issued for the defendant in error as garnishee, by
which he was notified to appear on the 13th day of Feb-
ruary and answer touching his indebteduess to the defend-
ant therein.  On the return day of the summons judgment
was entered against the defendants by default. On the
same day the defendant in error, having answered that he
was indebted to Waldvogle in the sum of $100, was or-
dered to pay into court the amount of said judgment, to-
wit, $47.22.

In this connection it should be stated that similar pro-
ceedings were had in a suit by one Bringe against Wald-
vogle and Forbes, in which the defendant in error was
summoned as garnishee, but for the reason that the records
are in all material respects identical, we have seen fit to
confine our examination to the case first mentioned.

The question presented is whether the order relied upon
by the defendant is irregular merely and a sufficient justifi-
cation of the payment when assailed in a collateral pro-
ceeding, or whether it is void for want of jurisdiction. It is
not contended that the proceeding is in any sense a compli-
ance with the provisions for garnishment before judgment
in aid of attachment ; but it is said in the brief of counsel
for the defendant in error that * the affidavit for garnish-
ment was in proper form and contains all of the averments
required by section 244 of the Code.” By the section
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named it is provided as follows: “In all cases where am
execution issued upon any judgment of a court of record,
or of a justice of the peace, shall be returned by the officer
in whose hands the same was placed for service, unsatisfied
for want of suflicient property whereof to levy and collect
the same, and the judgment creditor in such execution, his
agent, or attorney, shall file an affidavit in the office of the
clerk of the court, or justice of the peace, from which said
execution issued, that he has good reason to and does be-
lieve that any person or corporation (naming them) have
property of and are indebted to the judgment debtor, the
said clerk or justice of the peace shall issue a summons as
in other cases, requiring such person or corporation to ap-
pear in court and answer such interrogatories as shall be
propounded to him, it, or them, touching the goods, chat-
tels, rights, and credits of the said judgment debtor in his,
its, or their possession or control.” In Clough v. Buck,
6 Neb., 343, it was held that garnishment was author-
ized by this section only after judgment and an execu-
tion thereon returned unsatisfied for want of property.
If the question was to be determined from the affidavit
alone, we should feel constrained to hold that the necessary
steps had been taken to authorize the garnishment proceed-
ing, but, unfortunately for that contention, every averment
of the affidavit is contradicted by the record in the case.
McHaffie could not have recovered a judgment against
Waldvogle on the 5th day of February, as his bill of par-
ticulars was not filed until the next day. It is not true
that an execution had been returned unsatisfied, since, ac-
cording to the transcript, the only execution ever issueld
was on the 13th day of February, the return day of the
summons. In determining the existence of facts essential
to confer jurisdiction the court will take notice of what is
disclosed by its own record; and the fact that an affidavit
had in this case been filed so palpably at variance with the
ad=virted facts as to cast suspicion upon the motions of the
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maker, cannot make this an exception to that rule. Our
conclusion is that the garnishment proceeding was without
Jurisdiction and void, and not merely irregular, as it ap-
pears to have been regarded by the district court. It fol-
lows that payment in obedience to the order of the county
judge cannot be alleged as a defense to the action on the
contract. The judgment is reversed and the cause remanded
for further proceedings in accordance with this opinion.

REVERSED AND REMANDED.

Vicror C. GoopwiN v. CHARLES W. POTTER ET AL.
FiLED MY 15,1894. No. 5274.

1. Replevin: JUDGMENT. In an action of replevin, where the
property has been taken under the writ and delivered to plaint-
iff in the case, and the jury find for the defendant, the judg-
ment must be in the alternative, for the return of the prop-
erty, or its value if a return cannot be had. The statutory
provision requiring that the judgment shall be as before stated
is imperative and mandatory.

: VErRDICT: REVIEW. Where the verdict of ajury in an
action of replevin (the property in controversy having been taken
under the writ and delivered to plaintiff’) was for defendant, but
did not contain an assessment of the value of the property or of
the defendants’ interest therein, held, that the verdict was insuffi-
cient and fatally defective, and a judgment in the alternative,
for the return ‘‘of the property, and in case a return cannot be
had, for the value thereof, of $90.50,”” was not supported by the
verdict. and was erroneous and prejudicial to plaintiff.

2.

ERRoR from the district court of Brown county. Tried
below before KINKAID, J.

L. K. Alder and Alex. Altschuler, for plaintiff in error.

R. M. Logan, conira.
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HArrison, J.

The plaintiff in error, who was plaintiff in the lower
court, on or about April 10, 1890, commenced an action of
replevin before a justice of the peace in Brown county to
recover the possession of certain personal property which
he alleged belonged to him, and of which he was entitled
to the immediate possession. The property was taken under
the writ of replevin and delivered to plaintiff. The trial
before a justice of the peace and a jury, held April 21,
1890, resulting in a verdict for Kingery, one of the defend-
ants, which was as follows:

“We, the jury in this case, being duly 1mpane]ed and
sworn in the above case, do find and say that at the time
of the commencement of this action the right of property
and right of possession to the same was in the defendant
J. M. Kingery, and assess his damages in the sum of $1.”

And the justice rendered judgment thereon in words and
figures following, to-wit:

«Tt is therefore considered, ordered, and adjudged by
me that the defendant J. M. Kingery have and recover of
the plaintiff a judgment for the return of the property in
question, and in case a return cannot be had, for the value
thereof, of $90.50, and that he recover the amount of dam-
ages of $1, and costs of this suit, taxed at $39.55.”

The transcript of the, record of the proceedings before
the justice shows that the docket contained these further
entries, viz. :

«April 21, 1890, issued order for the return of the prop-
erty, which was on the 23d day of Aprll returned as fol-
lows :

«<Received the above described property.

“<J. M. KiNgERY.

¢ Said order is hereto attached and marked Exhibit ‘A’

and made a part hereof. O. C. BARTLETT,
“Justice of the Peace.
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¢« ExHIBIT “A.”’

“¢In the Justice Court held before me, O, C. Bartlett, in
and for Ainsworth Precinct, Brown County, Nebraska,
April 21, 1890.

“¢V. C. GOODWIN, PLAINTIFF,

v.
C. W. PorTer, J. M. KINGERY,
AND F. HOLUBAR, DEFENDANTS.

“¢ W hereas, in an action pending in this court, J. M.
Kingery recovered the following described property : One
spotted bull, one red cow and calf, one red and roan cow
and calf, one spotted cow, three yearling heifers: You are
therefore ordered to deliver to J. M. Kingery, or his agent,
the above described property upon demand.

“¢0. C. BarTLETT,
“‘Justice of the Peace.

“‘April 21, 1890. Deliver the above property to W.
H. Magill. J. M. K1NaERY.

¢ ¢ Received the above described property.
“¢J. M. KiNncgERY.””

The plaintiff removed the case to the district court of
Brown county by petition in error and in the district court
filed a motion, the object and purpose of which was to have
stricken from the transcript of the justice’s record all that
appeared therein after the entry of the judgment and the
name of the justice signed thereto.

The errors upon which the case, according to the record,
was argued and determined in the district court were that
the verdict was defective and irregular, in that it did not *
find the value of the property, or-the value of Kingery’s
right of possession, and that the justice erred in rendering
any judgment upon such a verdict, it being insufficient to
support the judgment entered by the justice. The follow-
ing entry contains the findings and decision of the district
court:
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“(O’NEILL, NEBRASKA, 4-13-1891,

C. F. Boyd, Esq., Clerk, Ainsworth—DEAR SIr: Herein
files in Goodwin v. Potter and Kingery. For the benefit
of counsel who may wish to know my reasons for my de-
cision I will say that I decide the case upon the following
propositions:

“1. It was positive error for the justice to make a find-
ing of the value of the property (the jury having failed to
do so) and render a judgment on such finding, together
with a verdict of the jury.

“2. Itappears by the justice’s transcript, and not simply
by Mr. Kingery’s receipt on the original papers (as I had
it in my mind when at Ainsworth), that the property had
been returned.

“3. The question then decisive of the case is whether the
error committed is prejudicial to the plainiiff, and I am of
the opinion it is not—not for the reason merely that plaint-
iff may have waived it by a voluntary surrender of the
property (which I claim he did not), but for the reason
that the property has in fact been received by the defend-
ant and it is therefore impossible now for the defendant to
enforce that portion of the judgment based on the finding
of value,—the other alternative having been satisfied, that
is also satisfied,—and I cannot possibly conceive how the
plaintiff has been prejudiced.

“4, This mere formal grievance could have been re-
dressed by appeal, not by error. Judgment affirmed.

“Truly, M. P. KiNgAID, Judge.”

The case is brought here by plaintiff on petition in error
to obtain a review of the action of the district court.

The main question presented for decision is, was the
verdict in the case, in that it failed to find any value to
the property, so defective that no judgment could be ren-
dered thereon? Section 1041 of our Code, in reference
to the action of replevin before justices of the -peace, is
as follows: “If the property has been delivered to the

]
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plaintiff, and judgment be rendered against him, or if he
otherwise fail to prosecute his action to final judgment, the
Justice shall, on application of the defendant, or his attor-
ney, impanel a jury to inquire into the right of prop-
erty and right of possession of defendant to the property
taken. If the jury shall be satisfied that the said property
was the property of the defendant at the commencement of
the action, or if they shall find that the defendant was en-
titled only to the possession of the same, at such time, then
in either case they shall assess such damages for the defend-
ant as are right and proper, for which, with costs of suit,
the court shall render judgment for the defendant, And
in all cases where the property has been delivered to the
plaintiff, unless the jury shall find for the defendant, they
shall also find whether the defendant had the right of prop-
erty, or the right of possession only, at the commencement
of the suit; and if they find either in his favor, they shall
assess such damages as they think right and proper for the
defendant, for which, with costs of suit, the court shall
render .judgment for the defendant.” And section 191a
further provides: ‘“The judgment in the cases mentioned
in sections one hundred and ninety and one hundred and
ninety-one, and in section one thousand and forty-one of
said Code, shall ‘be for a return of the property or the value
thereof in case a return cannot be had, or the value of the
possession of the same, and for damages for withholding
said property, and costs of suit.”

The language of the last section leads to the conclusion
that the judgment must conform to its requirements in all
respects, or in all essential particulars. In Manker v. Sine,
35 Neb., 746, it was held: “ In an action of replevin, where
the property has been delivered to the plaintiff, in case a
verdict is returned in favor of the defendant, the judgment
must be in the alternative, for a return of the property, or
the value thereof in case a return cannot be had, or the
value of the possession of the same, and for damages for
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the unlawful detention. The statute requiring the judg-
ment to be in the alternative form is imperative;” and in
the text of the opinion it is said in referring to the above
section 191a: “The statute is imperative that where the
property has been delivered to the plaintiff in replevin, in
case a verdict is returned for the defendant, the judgment
must be for the return of the property, or its value in case
it cannot be returned, or the value of the defendant’s pos-
session. This statutory provision is mandatory. (Hooker v.
Hammill, 7 Neb., 231; Lee v. Hastings, 13 Neb., 508.)
* ¥ % We think the plaintiff has a right to insist
that the judgment shall be in the alternative.” It being
established that the judgment must be in the alternative, it
follows that the verdict must be one upon which such a
judgment could be based,—a verdict in form and substance
sufficient to support the judgment prescribed by law. The
justice of the peace had no power to supply the finding of
value and enter the judgment that he did, since the jury
had not assessed the value by their verdict. The statute
imperatively directs that thé judgment must be rendered
in the alternative, and the justice had no discretion. He
must, if he rendered judgment, enter an alternative one;
and as the verdict of the jury was not only irregular and
insufficient in substance, in that it contained no finding of
value, no such judgment as was strictly required by statute
could be predicated upon it. The judgment could not be
extended in substance beyond the verdict upon which it
depended, or from which it derived its force and validity.
The verdict did not assess or name any value, omitted an
imperative requirement of the law, and it was error to en-
ter any judgment upon it, and prejudicial to plaintiff. (See
Meeker v. Johnson, 28 Pac. Rep. [Wash.], 542; Wells,
Replevin, sec. 760; Cobbey, Replevin, secs. 1061, 1062;
Archer v. Long, 11 S. E. Rep. (8. Car.], 86; Singer Myg.
Co. v. Dunham, 33 Neb., 686.) The value of the prop-
erty was put in issue by the pleadings, and was one of the
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essential facts in controversy, to be determined by the jury,
and the verdict, wherein it failed to find upon this issue,
was defective and incomplete. (Meeker v. Johnson, supra.)
It follows, if the judgment was unwarranted by the verdict
and invalid, that what was done under it could and did not
cure the error; and the fact that an order was issued and
the property taken from the plaintiff by virtue of it did not
operate to deprive the plaintiff of the right to have the case
reviewed and, if any prejudicial error discovered, reversed.
The decision of the lower court is reversed and the case
remanded for further proceedings according to law.

REVERSED AND REMANDED.

FaveETTE I. Foss v. LorRENZO MARR ET AL.
FILED MAY 15,1894. No. 5601,

1. Replevin: FINDINGS: REVIEW. An action of replevin was
commenced in the district court and the property taken under
the writ and delivered to the plaintiff. The parties to the ac-
tion waived a jury and submitted the case to the court for de-
cision upon a stipulated statement of the facts. The court
made a general finding for defendants, containing no valuation
of the property, and rendered a judgment for money only, based
upon such finding. Held, That both finding and judgment were
erroneous, to such an extent as to call for a reversal of the case.

2. Mortgages: FORECLOSURE: GROWING CROPS. A matured crop
of corn standing ungathered upon land sold at judicial sale,
which was not considered or taken into account by the apprais-
ers in arriving at the value of the premises sold, did not pass to
the purchaser at the judicial sale, but remained the property of
the mortgagor who had planted and cultivated it.

Error from the district court of Hitchcock county.
Tried below before WELTY, J.
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W. H. Morris, for plaintiff in error.
House & Blackiedge, contra,

HARrgIsoN, J.

November 4, 1891, F. I. Foss commenced an action of re-
plevin in the district court of Hitchcock county, Nebraska,
to recover, as is stated in the petition, “all corn now stand-
ing and growing, and all corn now in crib or lying in piles,
upon the following described real estate, to-wit: The south-
east quarter of section 4, and the northwest quarter and
southeast quarter and the north half of the southwest
quarter of section 3, all in township 3 north, of range 31
west of the 6th P. M., in Hitchcock county, Nebraska, of
the value of $800.” Writ was issued, the property taken
and bond given, and the property was delivered to plaintiff.
Issue being duly joined in the case, a jury was waived and
a stipulated statement of the facts filed and the case submit-
ted to the judge of the court for decision and judgment.
The stipulation of submission is as follows: “It is hereby
stipulated by and between the parties that should the court
desire to take this cause under advisement, the bill of ex-
ceptions herein shall be signed, and the motion for new
trial, by the parties filed herein, shall be taken and deemed
as filed of this term; and the decision of the court, when
rendered, shall be decreed as rendered of this term, and
that the exceptions of the parties hereto shall be entered,
and that all the time that would be to each party, if said
judgment was rendered at this term, shall be saved to the
several parties herein, and all things done within the time
required by law shall be deemed and filed as if done at
this term.” The plaintiff’s motion for a new trial was af-
terwards overruled, as appears by the record, and judgment
rendered as follows: ‘March 23,1892, Trial to the court
upon the petition, answer, and the stipulation of the parties
to the action. The court finds for the defendants, It is-
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therefore considered by the court that the defendants re-
cover from the plaintiff the sum of $325.” The plaintiff
brings the case to this court by petition in error for the
purpose of reviewing the decision and judgment of the
lower court.

It will be better here to give a statement of some facts re-
garding prior actions and transactions by and between some
of the parties to this suit which led up to and finally culmi-
nated inthisaction. Lorenzo and Rebecca Marr, of defeud-
ants, were husband and wife, and in 1888 Lorenzo was the
owner of the lands hereinbefore described, and he and his
wife borrowe.l some $3,300 of the Massachusetts Mutnal
Life Insurance Company and gave a mortgage on the land
to secure the note evidencing the loan, and executed and
delivered to Dawes & Foss, a firm of which plaintiff was
a member, a second mortgage on the same lands for the
sum of $700. Default was made in the payment of this
second mortgage, and proceedings were commenced to
forecloseit. A decree was rendered November 11, 1889.
The decree was stayed by defendants’ request for the statu-
tory period, then order of sale issned, and was delivered to
the sheriff, of date October 2, 1890. February 2, 1891, the
real estate was sold subject to the mortgage of the life in-
surance company and tax liens, the plaintiff herein being
the purchaser. September 21, 1891, the sale was duly con-
firmed, and on October 20, 1891, the sheriff made and de-
livered to F. I. Foss, the purchaser, a deed for the prem-
ises, and, in obedience to an order of the court, put him in
possession of the lands. During the year 1891, and after
the sale, which was of date February 2, 1891, Lorenzo
Marr cultivated the farming lands and planted thereon
wheat, oats, flax and corn, and gathered of these crops all
the wheat, oats, and flax, and a portion of the corn. When
the sale was confirmed there was standing in the field,
matured, but ungathered and unsevered from the soil, some
corn, being the same corn in controversy in this action,

40
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which was gathered by defendants after the confirmation of
the sale and possession of the lands by plaintiff, defendants
then entering and going upon the premises for such pur-
pose.

The first assignment of error which is argued by counsel
for plaintiff in error is that the finding of the court and
its judgment entered thereon is contrary to law. 'This is
an action of replevin, and the record shows that the prop-
erty in controversy was taken under the writ of replevin
and delivered to plaintiff. Where such a state of facts ex-
ists in an action, and the jury or court finds for defend-
ant, as did the court in this case, and renders judgment, it
must, in its finding, assess the value of the property, or, if
the defendant’s interest is special, the value of such inter-
est, and the judgment based upon such verdict or finding
must, be in the alternative, for the return of the property,
or its value in ecase a return cannot be had. Sections 190,
191, and 191a of our Code of Civil Procedure applicable
to finding or verdict and judgment for defendant in a suit
of replevin are as follows:

“Sec. 190. If the property has been delivered to the plaint-
iff, and judgment be rendered against him on demurrer,
or if he otherwise fail to prosecute his action to final judg-
ment, the court shall, on application of the defendant or
his attorney, impanel a jury to inquire into the right of
property and right of possession of the defendant to the
property taken. If the jury shall be satisfied that said
property was the property of the defendant at the com-
mencement of the aciion, or if they shall find that the de-
fendant was entitled to the possession only of the same at
such time, then, and in either case, they shall assess such
damages for the defendant as are right and proper; for
which, with costs of suit, the court shall render judgment
for the defendant.

“Sec. 191. In all cases, when the property has been de-
livered to the plaintiff, where the jury shall find upon is-
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sue joined, for the defendant, they shall also find whether
the defendant had the right of property, or the right of
possession only, at the commencement of the suit; and if
they find either in his favor, they shall assess such dam-
ages as they think right and proper for the defendant; for.
which, with costs of suit, the court shall render _]ndgment;
for the defendant,

“Sec. 191¢. The judgment in the cases mentioned in
sections one hundred and ninety and one hundred and
ninety-one, and in section one thousand and forty-one of
said Code, shall be for a return of the property, or the
value thereof in case a return cannot be had, .or the valne
of the possession of the same, and for damages for with-
holding said property, and costs of suit.”

It has been held, referring to section 191a, in Manker v.
Sine, 356 Neb., 746 : “In an action of replevin, where the
property has been delivered to the plaintiff, in case a ver-
dict is returned in favor of the defendant, the judgment
must be in the alternative, for a return of the property, or
the value thereof in case a return cannot be had, or the
value of the possession of the same, and for damages for
the unlawful detention. The statute requiring the judg--
ment to be in the alternative form is imperative;” and in.
the body of the opinion the writer thereof states: “The
judgment is erroneous, because it was rendered for money
absolutely, and was not in the alternative, for a return of
the property, or the value thereof in case a return could:
not be had, as required by section 191a of the Code. The-
statute is imperative, that where the property has been.
delivered to the plaintiff in replevin, in case a verdict is
returned for the defendant, the judgment must be for the
return of the property, or its value in case it cannot be
returned, or the value of the defendant’s possession. This
statutory provision is mandatory. (Hooker v. Hammill, 7
Neb., 231; Lee v. Hastings, 13 Neb., 508.) In the last
case,cited there wus a stipulation that the property could.
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not be returned, and yet the court leld that it did not
preclude the necessity of an alternative judgment.” The
finding of the court in this case (above quoted), it will be
remembered, was merely a general one in favor of defend-
ants, without specifying what issues the court determined
in their behalf, or assessing any damages, or the value of
the corn, which should have been incorporated in the find-
ing or verdict in the case, and the judgment is a money
judgment in the sum of $325, with no finding to found it
upon, when, by an imperative and mandatory requirement
of our Code, it should have been an alternative one, for
the return of the corn to defendants, or payment of its
value. This was clearly such error as to call for a reversal
of the case.

The only other question in the case is: The land hav-
ing been sold under decree of foreclosure, and the sheriff
having executed and delivered to the purchaser at such
sale a deed and put him in possession of the premises, who
was then entitled to the corn standing in the fie'd un-
harvested or not “husked,” the purchaser or the mort-
gagor? It being further agreed as a fact in the case, “if
considered material,” that the corn was not taken into con-
sideration by the appraisers when the appraisement of the
premises was made prior to the sale. The courts of last
resort in the greater number of the states in the Union have
established by decisions that the purchaser of lands at a
mortgage foreclosure sale is entitled, as against the mort-
gagor of the premises, to all crops growing upon the lands
at the time of sale, or, in some cases, at the time of the exe-
cution of the deed by the sheriff.  The courts of some of the
states have announced a different and opposite rule; 4. e,
that growing crops do not pass to the purchaser at a judi-
cial sale, Ohio and Pennsylvania having adhered to this
latter doctrine. The case of Crews v. Pendleton, 1 Leigh
[Va.], 297, s. ¢, 19 Am. Dec., 750, is a typical case of
the former kind or class, and therein it is stated : “The
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contract between the mortgagor and mortgagees is, in effect,
this: ‘I convey you my land, slaves, etc., as a security for
the debts I owe you. I bind myself to pay you those debts
by a given time, and if I fail, you may proceed to get a de-
cree for the sale of the subject; meantime I remain in pos-
session, use the slaves, and take the profits of the land; but
when you get a decree, you may immediately sell every-
thing” Under this agreement, if the mortgagor goes ofi
and makes preparation for a crop, he does it with a full
knowledge that the land with the crop is subject to be sold
if the decree be obtained before he severs it. Nor does hie
lose anything by this; for the crop on the land enhances the
price. If by this increase the debt be overpaid, he gets the
surplus ; if not, still the full value of his labor goes (as
he had agreed it should go) to the payment of the debt
secured by the mortgage.” ¢ This,” says a writer of an .
article on this subject in 19 American Law Review, 25,
referring to the above excerpt from the Virginia case, “is
the view taken by all the cases; and it may be added
that in awarding the crop to the mortgagee, the law simply
dispenses with a resort on his part to a judgment at law to
reach the crop for the satisfaction of the debt, and that in
a case where, by yielding up his lands to satisfy the debt,
the mortgagor admits it to be due,” I have copied thig
much of the article to show that the reasoning upon which
the prevalent rule is founded is not applicable to the facts as’
stipulated in the case at bar, for, it will be remembered, it
was agreed as one of the facts to be considered by the court,
if material, that the corn was not valued with and as a
part of the land by the appraisers, hence it did not enhanece
the value of the land, or enlarge the purchase price, and
the mortgagor did not derive any benefit from it. In the
Ohio case (Cassilly v. Rhodes, 12 O., 88) it is said: * This
reasoning does not apply to judicial sales when conducted
under our system of appraisements. The principle which
now extends to personalty as well as to lands is that the
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subject of sale should be appraised and not sold, except at a
price bearing some proportion to its value; but where
lands are valued for judicial sales, the value of the annual
crops is not included in the estimate. Yet, if the crops
passed, the purchaser would acquire property which had
not been subjected to appraisal, and thus defeat the system
of policy intended for the debtor’s protection. The debt-
ot’s rights, therefore, can be saved only by regarding the
annual crops as personalty, requiring a separate levy. The
case of Beggs v. Thompson, 2 O., 105, although decided
on other grounds, adopts these premises, and barely ab-
stains from expressing this result.”

. From this last quotation it will be readily perceived that
the reasoning in the Ohio case is very apt and pertinent to
the facts in the case at bar. It must further be borne in
_ mind that the crop in this case, corn, was not a growing
crop, but had fully matured and was only awaiting the
hand of the husbandman to gather it, and there was surely
no hardship imposed upon the purchaser in allowing the
mortgagor ingress and egress of the land to remove it.
Hecht v. Deltman, 41 Am. Rep., 131, 56 Ia., 679, was
an action of replevin to recover some barley, cut and
in shocks, and oats partly threshed and partly in bundles
or sheaves, all upon the premises where it was grown.
The defendant was a tenant of the owner of the land, who
had mortgaged it to certain parties, and among them, the
plaintiff in the replevin case. After defendant had rented
the land, the plaintiff foreclosed his mortgage and at the
sale of the land became purchaser of the premises, and on
the 7th of the month of July received a sheriff’s deed of
the property. At the time the deed was delivered to the
plaintiff the grain in controversy in the replevin case was
not cut, but it was matured andefit for harvesting prior to
that time. -The jury were iustructed that the title of the
grain passed to plaintiff by the sheriff’s deed, and the court
instructed them to return a verdict for the plaintiff; and on
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an appeal of this and another case presented together, being
between the same parties, on the same facts and rules of
law, the supreme court, by Beck, J., said: *“The sheriff’s
deed executed upon the foreclosure szle vested plaintiff with
the title of the land, and the right to all growing crops fol-
lowed the title thus acquired. (Downard v. Groff, 40 Ia.,
597.y”  This rule, we think, is not applicable to grain which
has matured and is ready for the harvest. It then pos-
sesses the character of personal chattels and is not to be re-
garded as a part of the realty. (See 1 Schouler, Personal
Property, 125, 126; Bingham, Sales of Real Property,
180, 181.) The conclusion is well supported upon the fol-
lowing reasons: “The grain being mature, the course of
vegetation has ceased and the soil is no longer necessary
for its existence. The connection between the grain and
ground has changed. The grain no longer demands nurture
from the soil. The ground now performs no other office
than affording a resting place for the grain. It has the
same relations to the grain that the warehouse has to the
threshed grain, or the field has to the stacks of grain
thereon. It will not be denied that when the grain is cut
it ceases to be a part of the realty. The act of cutting, it
is true, appears to sever the straw from the land, but it is
demanded by the condition of the grain. It is no longer
growing. It is no longer living blades which require the
nourishment of the soil for its existence and develop-
ment. It is changed in its nature, from growing blades
of barley or oats to grain mature and ready for the
reaper. Now, the mature grain is not regarded by the
law, like the growing blades, as a part of the realty,
but as grain in a condition of separation from the soil.
Suppose the defendant had cut a part of the seventy-two
acres of grain in controversy. The grain so cut, it will not
be denied, would not have passed to plaintiff. There is no
valid reason why the act of cutting should change the prop-
erty in the grain, The work required time, and therefore
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plaintiff loses a part of his property. All of the grain is.
in the same condition,—all ready for the reaper. The part
cut is his property, while the part uncut belongs to the land-
owner. We think the ownership of the grain should be
determined by its condition, not by the act of cutting, which
cannot be done as soon as it is demanded by its condition.
‘We conclude that for the reason the grain was mature and
was uncut because defendant had been unable to do the
work, it cannot be regarded as part of the realty which
passed with the deed to plaintiff;” and on rehearing this.
opinion was adhered to.

In the state of Iowa the law provides for a definite
period of time between the sale of the land in fore-
closure proceedings and the time of the issuance of the
deed, which is called a time of redemption. In this
state we have no such statute and no such time of re-
demption. In Jowa the party occupying the land has
positive and definite information of the date when his.
occupancy will terminate and must cease, and hence
has less warrant or excuse for sowing or planting a
crop, which to mature and harvest may require until be--
yond such date, than does a person occupying a farm in
this state, upon which foreclosure proceedings have been
commenced, where the termination of the occupancy can-
not be ascertained or calculated, or even approximated, with
any reasonable degree of certainty, We are satisfied that
in this case, the facts agreed to by the parties disclosing-
that the corn was fully ripened and matured and partly
husked, and further, that it was not considered by the ap-
praisers in valuing the farm for the purposes of the sale,
the defendants did not receive the benefits of it in such
sale. Tt was not taken or was not sold as a part of the
realty ; was not used to, or did not have the effect of en-
hancing the value of the farm, or increasing the price re~
ceived for it; and the defendants not having, in such sale,
received the benefit of their outlay of money, bone and
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sinew, or labor, it was but just and fair to allow them the
corn, and that on this branch of the case the decision of
the lower court was right.

A consideration of the question, generally, of who is
entitled to a crop growing upon the lands sold at judicial
sale, the purchaser or the owner, or parties holding under
him, and a determination of the same and an announce-
ment of the rule of law to govern in cases presenting the
above question, is not deemed necessary to a discussion and
decision of the case at bar upon its state of facts; hence it
is not herein raised or decided. For the reason of the error
in rendering judgment the same must be reversed and the
cause remanded.

REVERSED AND REMANDED.

FREDERICK J. BURNETT, APPELLEE, V. FRED HOFFMAN
ET AL., APPELLANTS.

FILED MAY 15, 1894. No. 5239.

Mortgage Foreclosure: ASSIGNMENT : GUARANTOR : PARTIES.
A mortgagee of real property, who hus sold, and to the purchaser
has guarantied payment ot the bond secured by mortgage, and
who afterwards, on account of his guaranty, has taken up some
of the overdue coupons attached to and evidencing the interest
to be paid on such bond, may avail himself as to such coupons
(subject only to the rights of the holder of the note guarantied)
of the same remedies as, before the sale, had been available to
the original mortgagee.

APPEAL from the district court of Chase county. Heard
below before CocHrAN, J.

Charles W. Meeker and John C. Huyes, for appellants,
cited: Bliss, Code Pleading, 100; Maxwell, Pleading &
Practice, 25; Swenson v. Moline Plow Co., 14 Kan., 387;
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Shellenbarger v. Biser, 5 Neb., 195; Burroughs v. Ellis,
38 N. W. Rep. [Ia.], 141; McDowell v. Lloyd, 22 Ia., 448 ;
Cleveland v. Booth, 44 N. W. Rep. [Minn.], 670; Lowen-
stein v. Phelan, 17 Neb., 429; Pope v. Hooper, 6 Neb.,
178; Fletcher v. Daugherty, 13 Neb., 224; Jackson v.
Blodgett, 5 Cow. [N. Y.], 202; Richards v. Kountze, 4
Neb., 207; Holmes v. Andrews, 16 Neb., 296; Young v.
Brand, 15 Neb., 601; Peet v. O’ Brien, 5 Neb., 360;
Johnson v. Hahn, 4 Neb., 139.

Montgomery, Charlton & Hall and Stephen S. Bishop,
conira, cited: Colby v. Lyman, 4 Neb., 430; Forrer v.
Kloke, 10 Neb., 373; White v. Bartleit, 14 Neb., 320;
Stratton v. Reisdorph, 356 Neb., 314; Studebaker Mfg. Co.
v. McCargur, 20 Neb., 500; Crouse v. Holman, 19 Ind.,
30; Moffitt v. Roche, 76 Ind., 75; Rankin v. Major, 9 Ia.,
297; Bressler v. Martin, 34 Ill. App., 122; Benton wv.
Barnet, 59 N. H., 249; Hardy v. Miller, 11 Neb., 395;
Young v. Brand, 15 Neb., 601; Schoenheit v. Nelson, 16
Neb., 235.

Rvax, C.

This action was brought by the appellee in the district
court of Chase county for a foreclosure on past due de-
tached coupons. The bond and mortgage securing the
same were made to the American Loan & Trust Company
of Ashland, Nebraska. The coupons which evidenced the
obligation to pay interest on the bond above referred to
were, of course, made payable to the same payee as was
the bond, and each was secured by the same mortgage.
The loan and trust company sold the bond, with its cou-
pons, to a third party, and guarantied that payment of
each should be made as it fell due. The defendant Fred
Hoffman having failed to pay several of these coupons,
they were taken up by the loan and trust company. Sub-
sequently these coupons were assigned to Frederick J.
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Burnett, who began this action for the purposes above
stated. The mortgage provided that in case of failure to
pay the several sums secured thereby as they fell due, the
mortgagee, or its assigns, might sell the property mort-
gaged, for the satisfaction of the amount due. As Bur-
nett has no higher rights than could have been asserted by
the loan company, no further reference need be made
to him. There was a demurrer to the petition, on the
grounds of a defect of parties plaintiff and defendant,
because several causes of action were improperly joined,
and for the reason that the petition did not state facts suf-
ficient to constitute a cause of action. This demurrer was
overruled, and defendants having elected to stand thereon,
judgment was, on sufficient proofs, rendered against them
as prayed. '

It is argued that the holder of the bond to which the
coupons were originally attached was a necessary party in
this proceeding. No satisfactory reason is given for this
contention, for, as between such party and the loan and
trust company, there was the relation of creditor and debtor
in a certain limited sense; that is to say, the loan and
trust company was a guarantor to the purchaser that the
bond and its interest-evidencing coupons should be paid as
stipulated. When the loan and trust company took up
these coupons, it, as between itself and the party who had
purchased the coupons, had but discharged an obligation
+to pay, provided payment was not made by the party pri-
marily liable. Upon the coupons so taken up the loan
and trust company was entitled to foreclose the mortgage,
subject to the rights of the party in whose favor the dis-
charged guaranty had existed. There was no necessity
of making the paramount incumbrancer a party. (Forrer
v. Kloke, 10 Neb., 373; White v. Bartlett, 14 Neb., 320;
Stratton v. Reisdorph, 35 Neb., 2'4) In Studebaker
Bros. Mfg. Co. v. MeCurgur, 20 Neb., 500, it was held by
this court that the assignment of one of a series of notes
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secured by mortgage, without an accompanying transfer
of the mortgage, was an assignment pro tanto of the
mortgage, and the right of a holder of one of the notes to
commence a foreclosure suit on his own behalf, without
prejudice to the rights of the holder of any other of such
notes, was expressly recognized. These propositions dis-
pose of the questions presented by the demurrer, and the
Jjudgment of the district court is

AFFIRMED.

WapsworTH HOLLISTER, APPELLANT, V. WiLLiax H.
MANN ET AL., APPELLEES.

FILED MAY 15,1894, No. 5378,

Mortgages: ORDER CONFIRMING SALE: REVOCATION: PURCHASER.
An order of confirmation is in its nature so far final that » pur-
chaser from the party to whom a deed has regularly issued
pursuant to such order is not bound by a subsequent revocation
thereof npon proceedings commenced after he has acquired title.

ArpEAL from the district court of Webster county.
Heard below before GasLIx, J.

Tibbets, Morey & Ferris, for appellant,

B. F. Smith, contra.

Ryax, C.

This action, though in effect but to try title, was begun
and prosecuted as of equitable cognizance. In the brief
on behalf of appellant the reasons for applying for an in-
junction and seeking other equitable relief are thus stated :
“The claim of the appellant, as set forth in his pleadings, is
want of any title or equity in appellees, and repeated acts
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of trespass and threats to continue the same, to the irrepa-
rable injury of appellant, and the engendering of a multi-
plicity of suits.” No objection was made by appellees to
the presentation and consideration of the matters involved
as though properly determinable in equity ; indeed, to fa-
cilitate the proceedings as though of equitable cognizance,
the appellees stipulated with appellant that the affidavits'
used on the hearing had of a motion to dissolve the tem-
porary injunction should be considered on the final trial
of all the issues involved. The title of the appellees
was derived through the sale made by a special master
under a decree of foreclosure had in the circuit court of
the United Statcs for the district of Nebraska. No fuller
description of the decree need be made, since both parties
claim under it. The sale under which appellees claim was
confirmed May 21, 1890, and thereunder the special master
executed to Henry G. Koehler a conveyance of the prop-
erty, of date May 27, 1890, which was duly filed for rec-
ord two days afterward. On June 2, 1890, Henry Koehler,
by his warranty deed, conveyed the property to the Ger-
man Land & Mortgage Company. This deed was duly
filed for record on the day immediately following its date.
The German Land & Mortgage Company, by its warranty
deed of date June 16, 1890, conveyed the property in dis-
pate to Williamn H. Mann. This deed was duly filed for
record on June 19, 1890. The appellees, other than Will-
iam H. Mann, were made defendants with him; but as
their rights are to be measured and liniited by his, no fur-
ther mention will be made of their relations to the matters
in controversy. On the 21st day of June, 1890, two days
after the deed of William H. Mann was filed for record
in Webster county, an order was made by the circuit court
of the United States for the district of Nebraska, that if
plaintiff’ should, within ten days, file his written guaranty
with the clerk of said circait court that at a resale the
premises would sell for $700 more than at the former sale,
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and that complainant would pay the costs of the former
sale, the deed already issued would be canceled, the con
firmation set aside, the sale vacated, and a resale ordered.
On June 30, 1890, the conditions prescribed having been
complied with, a resale of the premises was ordered and
the former sale was canceled. These orders were made
during the same term of court. A notice ls pendens was
duly filed in the office of the county clerk of Webster
county. On December 23, 1890, there was executed to
the appellant herein a deed made by the special master in
chancery, which said deed was duly filed for record on the
29th day of December following. The evidence leaves no
room for doubt that immediately upon his purchase Heury
G. Koehler took possession of the lands in dispute, and
that his possession and that of his grantees was undisputed
until about March 1, 1891, when various demonstrations
were made by parties acting in the interest of appellant,
apparently rather as maneuvers for advantage of position
for the purposes of this action than with a view to obtain-
ing possession,

Appellant’s first contention is that the appellee William
H. Mann is entitled to no consideration as a bona fide pur-
chaser, for, says appellant, the only evidence on this point
is that contained in the affidavit of Mr. Mann, in the fol-
lowing language: “And affiant further says that he pur-
chased said land in good faith and for a valuable consider-
ation, relying upon the title being complete as shown by
said abstract, and without any knowledge or notice of any
kind that any one else claimed any interest in said land.”
These statements in the affidavit of Mr. Mann are supple-
mented, as appellant admits, by the following statement in
the affidavit of H. G. Koehler, that “on the 16th of June,
1890, said German Land & Mortgage Company sold said
premises to William H. Mann for a valuable considera-
tion.””  This case was heard, as stipulated, on “the affida-
vits and other evidence heretofore filed herein, and that
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said affidavits shall be read as evidence and shall constitute
all the evidence in the case,” subject to certain enumerated
exceptions which are of no importance. The language
quoted above was found in affidavits, which, it was stipu-
lated, should be used in evidence. These affidavits had
been used on the hearing of a motion to dissolve an in-
junction, and the stipulation as to their use must have been
advisedly entered into by appellant. If there existed a
valid objection to the above statements now criticised, the
right to insist upon such objection should have been re-
served, and it could then consistently have been insisted
upon. It is too late now, in the face of this stipulation,
to insist that the language quoted embodied a conclusion
rather than a fact, even if this criticism under any circum-
stances was meritorious. The finding of the trial court
on this point was, that the defendants (the appellees) “ ac-
quired their rights and interest in said land in good faith
without notice of any imperfection in title to said premises
at the time of the acquisition thereof.” This finding in
favor of parties who by warranty deeds acquired title and
at once went into possession was sufficiently sustained by
the evidence to preclude a re-examination in this court of
this question.

For the purposes of this case it must be assumed that
the appellee Mann derived title through successive convey-
ances made by two bona fide purchasers in possession of
the property conveyed, and that he himself was a bona fide
purchaser for a valuable consideration, for so the trial
court found. The appellant’s argument is that the federal
court had the power to modify its orders at any time dur-
ing the term at which such orders were made; that appel-
lees were bound to take notice of this power and of the
possible action of the court thereunder, and that the con-
firmation of the sale having been set aside and the sale
annulled, the appellees were thereby bound and their title
extinguished. The case of Deputron v. Young, 134 U. S,
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241, is specially relied on and at length quoted from by
appellant to sustain this contention. In this very case it
was very significantly observed that “no rights of a third
party had acerued during the time that the sale was ap-
parently confirmed.” The case of Scudder v. Sargent, 15
Neb., 102, is quite instructive, if not an authority in point,
on this question. In that case plaintiff had a judgment in
the district court of Cass county on the 21st day of Novem-
ber, 1879, declaring the title to the north halfof the north-
west quarter of section 30, in township 11 north, range 9
east, to be in her, and that defendant Sargent had no inter-
est therein, On January 7, 1880, Sargent, by his attor-
ney, served a notice on plaintiff of a motion to open the
said judgment had solely on notice by publication. This
motion to open was filed the same day notice of it was
given. Afterwards, on January 31, 1880, plaintiff con-
veyed the real property to John G. Ellinwood. At the
April term, 1880, the motion of Sargent to open the judg-
ment was sustained and he was let in to defend. Ellin-
wood was admitted as a defendant, and, upon a trial had,
judgment was rendered in favor of Ellinwood. It was
claimed that inasmuch as Ellinwood bought the land after
the notice to open the judgment had been filed and notice
thereof had been given to plaintiff, Ellinwood was outside
the protection given by the statute and bound by the result.
Laxg, C. J., delivering the opinion of this court, said:
“According to all of the authorities the action in question
ceased to be pending upon the rendition of the judgment,
in November, 1879, whereby the title to the property was
found to be in Mrs. Scudder, the grantor. When was it
again pending? Surely not until by the opening of that
judgment the controversy which it had settled was renewed.
This did not occur until the following April, and in the
meantime Ellinwood had invested his mouey in the land
on the faith of the judgment. The judgment rendered in
November was a final judgment, nor does the fact that it
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was liable to be opened or reversed by proceedings in error
deprive it of that character. It fixed the rights of the
parties to it and their privies, and while it stood, until
it was opened and the controversy renewed, the action can-
not properly be said to have been pending within the
meaning of the statute.”

This court applied the above doctrine in the case of
Keene v, Sallenbach, 15 Neb., 200. This case owes its
weight, not so much to any independent line of reasoning,
as to the facts to which the principle announced was held
applicable. In 1874, Josiah Keene, a non-resident of this
state, was the owner of eighty acres of land in Lancaster
county. Hiram B. and Nathaniel S. Keene were sons of
Josiah, engaged in business in this state. They became in-
solvent, and suits were begun against them in Lancaster
county and personal service had upon each of them.
While the suits were only against the sons, the real prop-
erty of their non-resident father was attached as the prop-
erty of the sons. Judgments were rendered against the
sons, whereon executions were issued and returned wholly
unsatisfiel. These judgments were assigned to Clinton B.
Jacobs, who filed a creditor’s bill against Josiah, Hiram B.,
and Nathaniel 8., seeking to subject the land in controversy
to the payment of the judgments against Hiram and Na-
thaniel. Service of notice of the pendency of this action
was had on Josiah Keene by publication only. The cred-
itor’s bill asserted that the attachments were never dis-
charged; that at the date of the levy thereof the real
property levied on belonged to Nathaniel S. Keene and
Hiram B. Keene, although the legal title to the same was
in the name of Josiah Keene, but that Josiah was not the
owner and never possessed any interest in the land attached
and that the title was placed in Josiah’s name by Nathan-
iel S. and Hiram B. for the purpose of hindering, delaying,
and defrauding their creditors. The prayer of the bill
was for the exclusion of Josiah Keene from all right, title,

41
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or interest in said land, and that it should be subjected to
the payment of the aforesaid judgments., A decree was
rendered as prayed and the land ordered to be sold as the
property of Hiram B. and Nathaniel 8., and after confirma-
tion of, and under, such sale the defendant received a
sheriff’s deed to the property. A successful application
was made to open the decree rendered on the creditor’s bill
on service by publication alone, and upon a trial thereafter
duly had it was judicially determined that the land in dis-
pute was the property of Josiah Keene and not of Nathan-
iel S. and Hiram B. This fact was held not to affect the
title of Sallenbach, who, under the statute, was entitled to
protection as a bona fide purchaser. It is not attempted in
this case to extend the special provisions in favor of bona
fide purchasers found in the statute, giving the right to
have opened a judgment rendered on service by publication
alone. The analogy which obtains is rather as to the
effect of a determination by the court, whether in the form
of a final judgment or a final order. As we have seen in
Secudder v. Sargent, supra, a final judgment leaves pending
no action from which notice pendente lite is inferable. It
seems that the order confirming a sale is, in its nature, just
as final, and that thereafter there is pending nothing which -
would impart notice of what might result, provided pro-
ceedings should be commenced to set aside such order of
confirmation, If there had been pending a motion to set
aside the sale and confirmation before the purchaser there-
under had parted with his title, a question very different
from that under consideration would have been presented.
In such a case there would have been pending a motion
upon consideration of which it might reasonably be antici-
pated that the sale and confirmation would be set aside..
When William H. Mann and his grantor, the German
Land & Mortgage Company, received conveyance of the
property, there was no action or proceeding ‘pending, con-
sequently there was nothing from which notice could pos-
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sibly be inferred by them. After title had vested by vir-
tue of the deed of the special master, duly authorized and
executed, it was held and might be conveyed as might any
other title, and a subsequent holder could only be divested
thereof by proceedings to which he was a party. The
judgment of the district court is

AFFIRMED.

Racax, C., took no part in the consideration or deter-
mination of this case.

James CHAPPELL, APPELLEE, V. WiLLiax H. Smira
ET AL., APPELLEES, IMPLEADED WITH MICHIGAN
Savines & LoAN ASSOCIATION, APPELLANT.

FILED MaAy 15, 1894. No. 5408.

1. Mechanics’ Liens. The failure of an account and its accom-
panying statement filed to secure a mechanic’s lien to disclose
affirmatively that such filing is within the requisite time to en-
title to the lien claimed, operates to defeat the relation back of
such lien as against liens in existence before the filing of such
account.

: MORTGAGES: PRIORITIES. A mortgage, from the date of.
being filed for record, takes priority of mechanies’ liens for labor
done or material farnished when no part of such labor was done
and no part of such material was furnished before such mortgage
was filed. Following Henry & Coatsworth Co. v. Fisherdick, 37
Neb., 207, and Hoagland v. Lowe, 39 Neb,, 397,

2.

AppeAL from the district court of Sheridan county.
Heard below before BArTow, J.

Albert W. Crites, for appellant,

T. 8. Tripp, Thomas L. Redlon, R. M. Magee, D. B.
Jenckes, W. H. Fanning, and Spargur & Fisher, contra.
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Ryax, C.

- On August 29, 1891, James Chappell, as plaintiff, filed
his petition in the district court of Sheridan county, Ne-
braska, wherein were made defendants William H. Smith,
Fanuy A. Smith, Excelsior Lumber Company, Michigan
Savings & Loan Association, Charles W. Raymond, Tobias
J. Thompson, John Reid, Lyon & Boyd, A. L. Pense,
Frank A. Fafek, George W. Churchill, Charles S. Bates,
Ira Longcor, Spargur & Fisher, John D. Zernetts & Co.,
and Robert McNair. In the petition it was alleged that
William H. Smith was, at the various times to which
reference was made in the petition, and at the date of its
filing still continued to be, the owner of lot 29, block 7, in
the village of Hay Springs, and that Fanny A. Smith had,
at all times referred to in said petition, a dower interest in
said lot, for the reason that said Fanny A. Smith was the
wife of William H. Smith. The plaintiff, by his petition,
sought to have a mechanic’s lien declared, decreed, and en-
forced in his favor superior to the rights of all the defend-
ants as to the lot above referred to, and several of the de-
fendants, by way of cross-petition, sought like relief on
claims of the same character as against the plaintiff and
each co-defendant. By the default of Fannie A. Smith,
Tobias J. Thompson, Charles W. Raymond, George W.
Churchill, and John D. Zernetts & Co. there was ended
the necessity of considering their rights or interests. By
the decree the mechanics’ liens were, so far as pertinent to
our inquiry, declared of equal priority, each, however, be-
ing established as paramount to the rights of the Michigan
Savings & Loan Association under its mortgage on said
premises made by William H. Smith and his wife Fanny
A. Smith. This mortgage bore date September 1, 1890,
was acknowledged September 9, 1890, and was duly filed
for record October 27, 1890. There was found due the
Michigan Savings & Loan Association the sum of §604.50,
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with seven per centum per annum interest thereon from
September 6, 1890. No one appeals from this finding,
80 that for the purposes of this case it may be assumed
as correct. The savings and loan association, just men-
tioned, appealed from that part of the decree which sub-
ordinated the lien of the mortgage to each mechanic’s lien
established, and which adjudged that said association was
liable for the amount of said established mechanics’ liens.
At the very threshold of our inquiries we observe that
the money judgment against the Michigan Savings &
Loan Association cannot be sustained, for there is no evi-
dence whereby to substantiate the claim that this asso-
ciation was a party to the erection of a building on the
premises described. It is true it agreed to loan money to
Smith to be used for that purpose, but it in no sense was a
promoter of his building scheme within the lines laid down
in Bohn Mfy. Co. v. Kountze, 30 Neb., 719 ; Millsap v. Ball,
30 Neb., 728; Pickens v. Plaitsmouth Investment Co., 37
Neb., 272; Holmes v. Hutchins, 38 Neb., 601, and Hoaug-
land v. Lowe, 39 Neb., 397.

1. ‘It was stipulated on the trial that on November 24,
1890, W. A. Chappell, as contractor of defendant Smith,
filed the affidavit and account for a lien exhibited in the
petition, upon which, at the time of the trial there was
due a balance of $765.38, and that said account and elaim
for a lien had been, by W. A. Chappell, assigned to plaint-
iff. The claim for a lien was in the form and filed as
shown by the following excerpt from the brief submitted
on plaintiff’s behalf in this court:

“ MECHANIC’S LIEN.
“Filed November 24, 1890, at 7 A. M.

“W. H. Swmrra, Dr, To W. A. CuarPELL.

To material furnished and labor performed, as per contract
hereto attached, marked ‘A,’ eleven hundred, $1,100 00
To four days’ work, at three dollars per day... 12 00

]
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To furnishing material and laying of 2,108 feet

of wall, at 18c. per cubic foot................. $379 53
1890. $1,491 53
By cash received.... coeirieirnsivieiriinniiinenans 400 00
Balance due......covieireinieeiecrccoiisioe corannes | $1,091 33

¢ Dated November 21, 1890. W. A. CHAPPELL.”

“HAy SpriNgs, NEBRASKA, September 6, 1890.

“This contract, made and entered into on this day by
and between William Chappell, party of the first part, and
‘W. H. Smith, party of the second part, witnesseth : Party
of the first part agrees to build the sides and east end of a
building to be located on lot 29 of block 7,in Hay Springs,
Nebraska; to place the walls in the ground two feet, and
walls to be eighteen inches thick and twenty-six feet high
from bottom of same, and the building to be twenty-five by
sixty feet, and to furnish stone, mortar, and all material for
same, and to do the said work all in good, substantial, and
workmanlike manner; and also to plaster said building,
the whole of the lower and upper stories of said building,
with good three-coat hard finish work, furnishing all ma-
terial for same, and to begin said work immediately and
carry on the same as fast as possible without any unneces-
sary delay. W. H. Smith agrees to dig trench for said
wall and pay said party of the first part as said work pro-
gresses, and on completion of said work, the sum of eleven
hundred ($1,100) dollars. It is agreed further that at the
two front corners of said building party of the first part
is to lay such stone for same as party of the second part
may furnish for same.

« Witness our hands this 6th day of September, 1890,

“W. A. CHAPPELL.
“R. M. MAGEE. W. H. SmrTH.

«In addition to the above, parties hereto agree as fol-
lows, to-wit: That whatever is extra in amount of work
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and material on account of changes in plans, the said Wm.
Chappell shall be paid eighteen cents per cubic foot, and
agrees to take as part pay for said work one three-year-old
bay colt horse, weight about 1,050 pounds, at $125.

“W. H. Sm1TH.

“W. A. CHAPPELL.

SHERIDAN COUNTY.

“I, O. H. Bailey, do hereby certify the foregoing is a
true and correct copy of the original contract entered into
by and between W. A. Chappell and W. H. Smith,

“Witness my hand and seal this 22d day of November,
1890.

“ [sEAL.] O. H. BAILEY,
“Notary Public.

“StaTE OF NEBRASKA, } o8

“THE STATE OF NEBRASKA,
SHERIDAN CoUnTY.

“W. A. Chappell, being first duly sworn, on his oath
says that the foregoing itemized account of the work, labor,
skill, and materials furnished by this affiant for the said
W. H. Smith under a written contract, a copy of which is
hereto annexed, for the erection of a stone building on lot
29, in block 7, in the village of Hay Springs; and this af-
fiant further says that he has, and hereby claims, a lien on
the said premises for the full amount of said account, to-
wit, the sum of $1,091.53, with interest thereon at the
rate of seven per cent per annum from the 21st day of
November, A. D. 1890; and further this affiant says not.

“W. A. CHAPPELL.

“Subscribed in my presence and sworn to before me, this

21st day of November, 1890,
“[sEAL.] T. S. Trrep,
“ Notary Public.

SS.

Section 3, article 1, chapter 54, Compiled Statutes, re-
-quires that “any person entitled to a lien under this chap-
ter shall make an account in writing of the items of labor,
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skill, machinery, or material furnished, or either of them,
as the case may be, and after making oath thereto shall,
within four months of the time of performing such labor
and skill, or furnishing such machinery or material, file
the same,” etc. The mortgage to the Michigan Savings &
Loan Association was filed for record October 27, 1890,
from which time, ordinarily, the lien of the mortgage
would have priority. The mechanics’ lien law affords an
exception to this general rule, for though the claim there-
for was not filed until November 24, yet in a proper case
the claim of the lienor would antedate the rights of a mort-
gagee under a mortgage filed a month before. To justify
such priority by relation, the claimant must substantially
comply with the specific statutory provisions which entitle:
him to this special remedy. (Vide Richards v. Commission-
ers of Clay County, 40 Neb., 45, and authorities therein
cited.) In Noll v. Kenneally, 37 Neb., 879, the fourth par-
agraph of the syllabus is as follows: “ The failure of an
account filed to secure a mechanic’s lien to state the dates
the various items of materials were furnished will not vitiate
the lien, if it appears from the account and affidavit thereto-
attached that such materials were furnished within the
requisite time to entitle the claimant to a lien therefor.” In
neither the statement of account, the affidavit thereto at-
tached, nor in the contract is it made to appear that the
furnishing of the material or the performance of the labor
was within four months previous to the date on whick the
claim for a lien was filed. The paragraph of the syllabus
just quoted inferentially countenances very strongly the
conclusion that if the claim filed wholly fails affirmatively
to show that labor was performed or material furnished
within such time of filing the claim, as by statute a limit is.
fixed for that purpose, the lien has no relation back as
against other liens on the property improved. This result
seems fair and is reasonable. It is consistent with the
provisions of the statute, and is, therefore, adopted as the
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true construction of the mechanics’ lien law. The plaintiff’s
claim to a mechanic’s lien must, therefore, be adjudged in-
ferior to the rights of the mortgagee, the Michigan Savings
& Loan Association. This result is attained only in re-
spect of the claim of plaintiff for a lien of $765.38 on the
grounds above stated. As to the other claim for $57, filed
for record February 17, 1891, which also was assigned by
W. A. Chappell to the plaintiff, it was conceded on the trial
that the labor was performed and material furnished De-
cember 9,1890. The mortgage to the savings and loan as-
sociation, however, was filed for record October 27, 1890, a
time long prior to the doing of this work and furnishing
this material ; hence, this mechanic’s lien must also be
subordinated to that of the mortgage. (Henry & Co:tsworth
Co. v. Fisherdick, 37 Neb., 207; Hoagland v. Lowe, 39
Neb., 397.) Inrespect to the claim of the Excelsior Lum-
ber Company for a balance of $104.60, the same observa-
tions are applicable, for while there was a stipulation in
open court that the material was furnished Letween Sep-
tember 22 and November 28, 1890, neither the account
containing this item in gross, nor the affidavit in connec-
tion therewith, fixed the date whereon the material was in
fact furnished. The claim was filed December 12, 1890,
and cannot be held to relate back to a period anterior to
the filing of the mortgage.

2. The claim for a mechanic’s lien in favor of Ira Long-
cor, filed on January 22, 1891, was for 9,000 brick fur-
nished October 17, 1890. This was before the mortgage
to the Michigan Savings & Loan Association was filed for
record. The mortgage lien is therefore inferor to that
of Mr. Longcor. There was found by the trial court
the right to a mechanic’s lien in favor of the Michigan
Savings & Loan Association. From this no appeal has
been taken, and its priority will not, therefore, be disturbed.
It ranks with the lien in favor of Ira Longcor. The trial
court found that the mechani¢’s lien claimed by Lyon &
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Boyd should be enforced as prior to the mortgage to the
Michigan Savings & Loan Association, As the right to
this mechanic’s lien had its rise in the delivery of an iron
store front on the same day on which was filed the above
mortgage, the priority decreed by the court will not be
disturbed.

3. The claim of the Excelsior Lumber Company, of
$21.13, was for material furnished December 19, 1890;
that of Anthony Doyle, of a balance of $61.50, assigned to
Spargur & Fisher, was for material furnished November
12, 1890; that of Frank A. Fafek, for $85, was for ma-
terial furnished December 1,1890. The lien of the mort-
gage to the Michigan Savings & Loan Association, filed
October 27, 1890, is, therefore, superior to each of these
liens. The liens which are of equal priority between them-
selves and superior to all others are the mechanics’ liens of
Ira Longcor, of Lyon & Boyd, and of the Michigan Savings
& Loan Association. The mortgage made to the association
last named is second in rank and subject only to the me-
chanics’ liens named in the sentence just preceding this.
The two mechanics’ liens of the Excelsior Lumber Company,
that in favor of Anthony Doyle, assigned to Spargur &
Fisher, and that of Frank A. Fafek, rank in the third
class, ‘each in this class being of equal priority with every
other, and all being subject to the liens of the first and
second classes respectively. The claims of Gilbert McNair
uapon the judgment of Robert McNair were decreed inferior
to all the above liens, and as no steps have been taken to
review this portion of the decree it will remain undisturbed.

The judgment of the district court is reversed and this
cause is remanded for further proceedings in accordance
with this opinion.

REVERSED AND REMANDED.
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FRANK STRATTON, ADMINISTRATOR, V. O. C. TAR-
PENNING.

FILED MAY 15, 1894. No. 5427.

Trusts: AcTiIoON AGAINST TRUSTEE: PLEADING. In an action at
law against an alleged trustee, for interest and profits derived
from depositing in 2 bank in his own name money intrusted to
him for safe keeping only, keld, that the failure to charge that
any specified amount of interest or profit had in fact accrued to
the alleged trustee by reason of such deposit rendered the peti-
tion demurrable, for the reason that no cause of action was
therein stated.

ERRoR from the district court of Saunders county. Tried
below before BaTEs, J.

Good & Good and M. B. Reese, for plaintiff in error,
cited : Jenkins v. Jeffrey, 29 Pac. Rep. [Wyo.], 189; Ran-
dolph County v. Ralls, 18 T11., 30; Wells, Jurlsdlctlon p-
48; 12 Am. & Eng. Ency. Law, pPp- '299, 302, 303; 1
Boone, Code Pleading, sec. 259; Bispham, Equity, secs.
92, 138, 142, 143, 148; Keech v. Sandford, 1 White & T.
L. Cas., 62; Perry, Trusts sec, 427; Featherstonaugh v.
Fenwick, 17 Ves, [Eng.], 298; Johnson’s Appeal, 8 Atl.
Rep. [Pa.], 36; Jenkins v. Doolittle, 69 Ill., 415; Baker
v. Disbrow, 18 Hun [N. Y.], 29; Baker’s Appeal, 13 Atl.
Rep. [Pa.], 494.

George I. Wright, contra, cited: Parsons, Contracts,
[7th ed.], ch. 13; Second Nat. Bank of St. Louis v. Grand
Lodge, 98 U. 8., 123; Bishop, Contracts, sec. 318; Perry,
Trusts, secs. 2, 95.

Ryav, C.

On the 16th day of October, 1891, there was filed in the
office of the clerk of the district court of Saunders county
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a transcript from a justice of the peace of said county. Af-
terwards a petition was filed, in which were the following
averments, to-wit: That Joshua B. Davis died on Angust
23, 1889, leaving a will which was successfully contested ;
that while the contest was pending there was entered into,
for the reasons therein recited, the following agreement:

“Articles of agreement, made by and between the Bank-
ers Life Association of Des Moines, Iowa, party of the first
part, and F. M. Stratton, executor named in the paper
purporting to be the last will and testament of J. B. Davis,
party of the second part, and Mary Davis Johnston, Munn
Davis, Oscar K. Davis, and Harriet E. Davis, claiming to
be the heirs of Harriet K. Davis, deceased, wife of the
late J. B. Davis, deceased, parties of the third part, wit-
nesseth:

“That whereas, the said J. B. Davis, deceased, was a
member of the Bankers Life Association of Des Moines,
Towa, in good standing, and at the time of his decease held
certificate number 5121 for $2,000; and whereas, the
proper beneficiary in said certificate number 5121 is enti-
tled to receive thereupon the full sum of $2,000, and the
further sum of $52, guaranty fund, paid by said deceased
member, . B. Davis, which obligation the said Bankers
Life Association of Des Moines, Towa, fully and freely
acknowledge and wishes now and at once to pay the same
and to be discharged ; and whereas, doubts have arisen as
to the proper party to wlhiom payment should be made, the
said Harriet K. Davis, wife of said J. B. Davis, deceased,
having died before J. B. Davis, and the parties of the
third part claiming the proceeds of said certificate by virtue
of being heirs of said Harriet K. Davis, and the parties of
the second part claiming the proceeds by virtue of the pro-
visions of a paper purporting to be the last will and testa-
ment of said J. B. Davis, deceased:

¢ Now, therefore, it is mutually agreed by and between
the aforenamed parties of the first, second, and third parts,
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hereinabove named, that the Bankers Life Association of
Des Moines, Towa, shall pay over to the Honorable O. C.
Tarpenning, county judge of Saunders county, Nebraska,
the proceeds of said certificate, that is to say, the full sum
of two thousand dollars ($2,000), and the further sum of
fifty-two dollars ($52), guaranty fund, paid by said member,
dJ. B. Davis, deceased, and the receipt therefor, hereto at-
tached, shall operate as a full and complete acquittance and
discharge of the Bankers Life Association from all further
liability on said certificate number 5121 and release said
association from all costs, liabilities, and other expenses of
any kind or character whatsoever; and said amount so paid
shall be held by said county judge in trust for the parties
legally entitled thereto, and go as directed by the order and
direction of the county court of Saunders county, Nebraska,
having jurisdiction to hear and determine the proper direc-
tion of the proceeds of said certificate No. 5121.

“In testimony whereof, and for the purposes herein set
forth, we have hereunto set our hands at Wahoo, Nebraska,
on this 28th day of December, 1889.

“This contract executed and signed in duplicate.

. “BANKERS LIFE ASSOCIATION OF
Drs Moixes, Towa,
“By James W, McDirr,
“ Judicial Director.
“F. M. STRATTON,
“ Ewecutor named in the paper purporting to be the last will
and lestament of J. B. Davis, deceased.
“Mary Davis JOHNSTON,
“MusN Davis,
“QOscar K. Davis,
“Harrier E. Davis,
“ Heirs of Harriet K. Davis,
“By Goop & Goop,
“For said Heirs.
“The above stipulation and agreement between the par-
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ties therein named this day approved by me, December
28, 1889. O. C. TARPENNING,
“ County Judge Saunders County, Nebraska.

“Received of the Bankers Life Association of Des
Moines, Iowa, by the hands of James W. McDill, judicial
director of said association, the full sum of two thousand
dollars ($2,000), proceeds of said certificate No. 5121, and
the further sum of fifty-two dollars ($52), guaranty fund,
paid by the member holding said certificate No., 5121, and
hereby repaid to me, to be by me held and disposed of as
in the stipulation and agreement hereto attached, to be by
me distributed to the parties legally entitled thereto.

“ Witness my hand at Wahoo, Nebraska, this 28th day
day of December, A. D. 1889. O. C. TARPENNING,

“County Judge.”

The petition averred that the defendant had paid over to
the plaintiff the said sum of $2,052, but has ever refused,
and still refuses, to pay anything more. Plaintiff further
averred that after the contest had been concluded, plaintiff
was duly appointed and qualified as the administrator of
Joshua B. Davis, and made other averments, which shall
hereinafter receive attention. There was a prayer for judg-
ment in the sum of $172.64 and costs. A demurrer was
sustained to this petition. One ground of this demurrer
was that the petition did not state facts sufficient to consti-
tute a cause of action. :

It is argued by the plaintiff in error that the defendant,
in respect to the funds intrusted to him, was a trustee and
was, therefore, chargeable with interest, because a trustee
cannot be permitted to profit himself by the use of trust
funds in his hands. The only allegations in the petition
relative to this contention were in the following language:
“That under and by virtue of said agreement the Bankers
Life Association of Des Moines, Iowa, on the 28th day of
December, 1889, paid into the hands of said defendant the
said sum of $2,052 (being the proceeds of said certificate)
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as such trustee; that on the 30th day of December, 1889,
said defendant deposited the said trust fund of $2,052 in
the First National Bank of Wahoo, Nebraska, to his own
credit, and thereby converted the same to his own use and
benefit and received the profits thereof, and continued to so
use and receive the said money and profits until the 10th
day of March, 1891, when plaintiff, having been appointed
administrator of said estate, became and was entitled to re-
ceive said sum. of money from the hands of said defendant,
together with the interest and profits thereon acerued dur-
ing the time the same had been so held and used by said
defendant as aforesaid ; and it became and was the duty of
said defendant to pay over to plaintiff said sum of money
and interest thereon, which, at the legal rate, was the sum
of $172.64, making a total of $2,224.64 then due and
owing to plaintiff from defendant.” In general terms it
was still further alleged that the defendant .retained, and
still retains, to his own use and benefit the sum of $172.64
of the money so converted and appropriated to his own use
and benefit, and still refuses to pay said sum of money,
although often requested so to do, to the plaintiff’s damage
in said sum of $172.64. There was no averment that the
defendant had actually received any stated sum of interest
or profit on account of the deposit of the fund intrusted to
him for safe keeping. This was not a proceeding in equity
to compel an accounting by a trustee, and for not alleging
what amount was due from defendant, as in such case there
was no excuse. Originally, this action was begun before
a justice of the peace, and the analogies of the practice in
equity have, therefore, no application. To fix the liability
of the defendant in an action at law there should have been
in the petition definite averments of such facts as would
have rendered the defendant liable,

In respect to the deposit of the money in the bank there
were allegations made apparently with the view of holding
the defendant liable for a conversion. If this was the
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theory upon which the petition was drawn, it should have
contained averments of facts showing damage to plaintiff,
and a showing that defendant had withheld profits derived
from, and by reason of, such deposit, would have met this
requirement. The averment that he deposited the money
in a bank to his own credit and received the interest and
profits thereon, without stating that in fact there was either
interest or profit, fell short of disclosing a cause of action
in plaintiff’s favor. It seems, however, to have been as-
sumed that an allegation that the defendant had converted
the trust money to his own use by depositing it in a bank
to his own credit, necessarily rendered him liable for in-
terest—probably under the provisions of the statute. The
charge that the money was converted to defendant’s use was
expressly qualified by the statement, in that connection, that
such conversion resulted from the deposit made as above
indicated. The money was intrusted to defendant to be
held for, and paid over to, whomsoever should be adjudged
entitled to receive it. The agreement authorizing this made
no requirement that the trustee should do more than keep
safely the money and pay it over when it should be ascer-
tained to whom payment should be made. There would
be no warrant in the agreement for limiting deposit of this
money to the safe of the trustee, nor for a requirement that
it should be carried about Ly him. He was to receive
nothing for keeping it safely, and it seems to us that the
inference that he had appropriated the money to his own
use is not warranted by the mere fact that he made a de-
posit of it in a bank to his own credit. From the aver-
ments of the petition it seems that no complaint is made
that the principal sum was not forthcoming as soon as the
terms of the contract required the defendant to pay it over,
and we can see no reason, under the allegations of the peti-
tion, why the defendant impliedly should be held liable for
interest. As has already been stated, there is no direct al-
legation that any interest or profit had been received, much
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less was there an attempt to fix the amount under either
designation.  For these reasons, if for no other, the peti-
tion fuiled to statea cause of action, The judgment of the
district court is

AFFIRMED.

WirLiam Darst v. JamMes Levy & Bro.
FILED May 15, 1894. No. 5621,

Review: ATTACHMENT. The overruling of a motion to dissolve an

attachment of mortgaged chattels, presented by the mortgagor
alone, will not be reviewed when upon the hearing of the motion
it was shown that the rights of the mortgagor had been foreclosed
under the mortgage referred to, and when there is in the record
evidence sufficient to justify the conclusion that the mortgage
was by the mortgagor executed with intent to defraud or delay
his creditors.

ERrRor from the district court of Douglas éounty. Tried
below before FERGcUSON, J.

Brome, Andrews & Sheean, for plaintiff in error.
W. W. Morsman, contra.

Rvyax, C.

On the 28th day of May, 1891, plaintiff in error, a
wholesale dealer in liquors and cigars at Omaha, executed
to his father, Jacob Darst, a resident of Peoria, Illinois, a
chattel mortgage on the stock of plaintiff in error to secure
payment of notes given to his father, as was claimed on
behalf of plaintiff in error, for money loaned him by his
father. At the same time plaintiff in error made to the
Merchants National Bank of Omaha a chattel mortgage
on the same stock of goods to secure payment of the sum

42
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of $14,000 due said bank. On the 29th day of May,
1891, defendant in error commenced an attachment suit
against plaintiff in error on three accepted drafts, amount-
ing in the aggregate to $2,304.88. The right to an attach-
ment was predicated upon the averment that the plaintiff
in error had “assigned and transferred his property with
the intent to defraud his creditors and to hinder and delay
his creditors in the collection of their debts.” Jacob Darst
replevied the mortgaged property from the sheriff, who had
levied thereon the attachment issued as above described,
and before the hearing of the motion to dissolve said at-
tachment had foreclosed his aforesaid mortgage. As the
debt to the bank was, to the extent of $10,000, contracted
on the faith of a letter of credit given by Jacob Darst to
plaintiff in error, Jacob Darst paid that amount to the
bank. There was made by plaintiff in error a motion to
dissolve the attachment levied upon his mortgaged stock.
This motion could be considered only in so far as the bona
fides and rights of the plaintiff in error were concerned.
(McCord v. Krause, 36 Neb., 764.) The motion to dis-
solve the attachment was overruled, whether because at the
time the motion was presented plaintiff in error had no in-
terest whatever in the property attached by reason of a
foreclosure of the mortgage previously had, or because the
court found against him on the evidence adduced, we can
only conjecture. In either event there is presented by the
record no sufficient reason for disturbing the finding of the
trial court. The judgment of the district court is

.

AFFIRMED.
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ALLEN T. RECTOR V. GEORGE CANFIELD.

FIiLED MAyY 15, 1894. No. 5256.

1. Review: WEIGHT OF EVIDENCE. Where there is snﬂiclen,t
evidence to justify a verdict it will not bhe dlsturbed merely be-
cause of the comparative number of witnesses on each s1de, or
on account of mere probabilities as to the comparative weight of
the testimony considered alone on the record in this eourt. .

2. Exceptions to Instructions: REVIEW. To a review of al-
leged errors in giving or refusing an instruction an exception
is indispensably a prerequisite.

ERrRoR from the district court of Douglas county. Tried

below before DoaxEg, J. . T

Jacob Fawcett and F. M. Sturdevant, for plamtlﬂ' in
error.

C. A. Baldwin, contra,

Ryan, C.

While it is possible that counsel for plaintiff in error
may have gone outside the record for some of the facts,
their epitome of the pleadings and facts involved will suf-
ficiently answer our purpose. In their brief counsel say
“The pieadings in the case show that some time in:Decem-
ber, 1888, or January, 1889, the defendant Miller and-the
plaintiff Canfield made a trade, Canfield trading off hig
interest in the furniture of a hotel in Omaha known as

e “ Canfield House,” Miller agreemg to give in exchange
therefor the iots in controversy in this case. At the time
of the trade Miller was constructing some small dwellings
on these two lots, and it seems the agreement was that he
was to go on and complete the dwellings and mortgage the
lots for $1,000, and then convey them, subject to-this mort-
gage of $1,000, to Canfield. Canfield delivered possession
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of the hotel to Miller, and Miller executed to Canfield the
bond sued on in this case, with the defendant Rector as
surety thereon. Shortly after this Miller conveyed the
property to someone else and skipped the country between
two days, leaving Canfield and defendant Rector in the
lurch on this deal. Demand was made upon Rector to pay
the penal sum of the bond, which he declined to do, for
the reason, as stated in his answer, that Canfield had not
been damaged to exceed the sum of $600. The court be-
low held properly that the measure of damages in this case
was the value of the property which Miller failed to con-
vey to Canfield at the time he should have conveyed it.”
In reference to the value of the property which Miller
failed to convey to Canfield the testimony was conflicting,
and in support of the verdict of $1,585 for Canfield there
were fewer witnesses than there were of those whose testi-
mony had a tendency to justify a verdict for a less amount.
It was a case wherein the jury upon the evidence might
properly have found that the estimate of defendant’s wit-
nesses as to value was more nearly correct; its finding for
the plaintiff was not without ample support. Under such
circumstances the verdict will not be disturbed upon the
assumption that it was unsupported by the evidence. The
suggestion in argument, that the giving of some instruc-
tions, and the refusal of others when asked, was erroneous,
cannot be considered, because no exception is shown to have
been taken to the ruling of the court on either of these
questions, The judgment of the district court is

AFFIRMED.



Vou. 40] JANUARY TERM, 1894, 597

Home Fire Ins. Co. v. Murray.

HomMe Fire INsuraxce CoMPANY oF OMAHA, NE-
BRASKA, V. ANTHONY MURRAY.

FiLEp MayY 15, 1894, No. 5044.

1. Review: AcTION oN INSURANCE PoLicy: TIME. By a clavse
in an insnrance policy issued by defendant it was provided that
no suit should be maintainable unless commenced within one
year from the loss. A petition was filed within the time limited to
recover for an alleged loss of a part of the property insured.
The guestion as to whether or notjurisdiction had been obtained
of the defendant was presented by its motion to dismiss, for the
alleged reason that the action had not been commenced within
the time limited by the contract for that purpose. Held, That
the ruling adversely to defendant must be deemed conelusive
when presented for review neither by its motion for a new trial
nor by its petition in error.

2. Limitation of Actions: CoNTrRACTS. The provision of section
19, title 2, Code of Civil Procedure, that ‘‘an action shall be
deemed commenced, within the meaning of this title, as to the
defendant, at the date of the summons which is served on him,”’
is applicable to the limitations of the statute designated as title
2 aforesaid, and cannot be used to supplement a special distinct
limitation created solely by agreement of the parties thereto.

Error from the district court of Holt county. Tried
below before KiNnka1Dp, J.

Fawcett, Churchill & Sturdevant, for plaintiff in error.
H. M. Uttley, contra.

Rvax, C.

1. This action was brought in the district court of Holt
county on one of the policies of the defendant which in-
sured the plaintiff to the amount of $500,—“$250 on
work horses, * * * and on cattle not to exceed $35
on each, wherever they may be, against loss or damage by
winds, cyclones, or tornadoes.” The plaintiff alleged in
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his petition that on January 12, 1888, while this policy
was in force, there passed over the premises of plaintiff
trémendous storms of wind and tornadoes, whercby there
were caused to perish and die twenty-seven head of plaint-
itt’s cattle, of the reasonable value of $25 each, from which
it resulted that plaintiff was damaged in the sum of $250,
aud. that ‘on or about January 15, 1888, plaiutiff, in writ-
ing, notified defendant of the loss on said stock and de-
manded the adjustment and payment of said loss, with
which defendant has ‘ever refused compliance. Plaintiff
further alleged that there was due him by reason of said
16ss the sum of $650, for which sum he prayed judgment,

with séven per cent interest thereon reckoned from the 12th
day of January, 1888. This petition was filed May 10,
1888, and therein the defendant was described by its cor-
rect name. Immediately upon the filing of the petition
a.summons . was issued in which the defendant to be
served was designated -as the “ Home Insurance Company,”

éte., the word ¢ Flre” being omitted. On the 12th day of
May, 1888, the sheriff made return that he had served the
defendant on May 11, 1888, by delivering to each member
of the-firm of Roberts & Wagers, and to Milton McDer-
mitt, each of sald partles then being agents of defendant in
Hu’lé county, a true and certlﬁed copy of the summons
aforesaid, with the indorsements thereon. On the 28th
of August, 1888, plaintiff’s motion for default was filed,

and on November 13 thereafter the defendunt, by its attor-
neys, Roberts & King, specially appeared, made objection
to the jurisdiction of the court, and alleged that the writ
and service ought to be quashed for the reason that no sum-
mons had ever issued against the Home Fire Insurance
Company. The record shows that the facts relied on in
this special appearance were made known to the court by
the affidavits of Roberts, Wagers, and McDermitt respect-
ively, but as neither of these affidavits appear in the record
we:are uninformed as to their contents. This objection on
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special appearance was, on November 14, 1888, sustained
by the court, and the motion of plaintiff for a default was
coverruled. An alias summons was by the court thereupon
ordered to issue for the defendant, pursuant to which order
such summons issued January 29, 1889. This was returned
as served by leaving a copy with Milton McDermitt, chief
officer of the agency of said company in Holt county.
Upon the special appearance of J. J. King as counsel for
defendant the writ and service were quashed upon a show-
ing that McDermitt did not sustain to the defendant the
official relation recited in the sheriff’s return. On the 20th
of April, 1889, an “alias summons,” as it is designated, was
issued, and service returned thereon as made by delivering
to Milton McDermitt, as agent of the defendant, a copy of
the summons with the indorsements thereon. May 13,
1889, another special appearance was made, and by the
affidavit of Charles J. Barber, an officer of the defendant,
it was shown that McDermitt was not the agent of said
defendant. On May 14, 1889, another summons was is-
sued, which accomplished its purpose of bringing in the
defendant to make its defense. The defendant having
appeared, first filed a motion to dismiss the action for the
reasons following : “That plaintiff’s right to commence,
maintain, and prosecute this action became and was for-
-ever extinguished and barred by the contract under which
plaintiff’ seeks to recover, on and after the 12th day of
January, A, D, 1889, for the reasons following: * * *
Said contract * * * contains a provision or stipula-
tion of the parties that no suit or action against this com-
pany shall be sustainable in any court of law or chancery
unless commenced within one year next after such loss
shall occur, any statute of limitation to the contrary not-
withstanding.” Following the above language the motion
stated -that the loss was alleged to have occurred on Jan-
uary 12, 1888, whereas the only service had upon de-
fendant was made one year and four months after said
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alleged loss. Upon this showing it was by the motion
claimed that the court had no jurisdiction of the cause of
action alleged. In resistance of this motion the plaintiff.
made a showing of the above described issues of summons,
and specifically alleged that on each (except on the one
marked “Exhibit 3,” the nature of which we cannot deter-
mine, because it is not in the record) due service was made
upon the proper agent of the defendant. Upon due con-
sideration of the motion to dismiss the action the same
was by the court overruled. Whether or not the court had
obtained jurisdiction of the defendant within one year after
the loss was a question of fuct presented by this motion
and the showing in vesistance thereof, upon consideration
of which the court found adversely to the defendant. An
exception was taken to this ruling, but its correctness is
presented in no way for review either in the motion for a
new trial or in the petition in error, and hence must be
accepted as the final disposition of this question. Possibly
the insurance company may insist that this is extremely
technical, but in solving technical contentions technical
rules are peculiarly applicable and effective. Similia simili-
bus curantur.

2. Tt is insisted that there was error in permitting plaint-
iff to amend his petition and his reply. The amendment
of the petition was by substituting the word ¢ perish” for
the word “ famish.” We are left to our own judgment as
to the particular place in the petition where this substitu-
tion occurred. There is in the certified copy of the peti-
tion, as it appears in the record, the allegation that by tre-
mendous storms of wind and tornadoes twenty-seven head
of plaintiff’s cattle were caused to perish and die, and we
assume that originally the word “famish” stood where now
is found the word “ perish.” In reference to the amend-
ment of the reply the assignment of error in the motion
for a new trial was that the court erred in permitting
plaintiff to amend his reply so as to deny knowledge of
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the clause in his policy of insurance limiting the time
within which he could commence his action. When leave
was given to amend the reply no exception was taken, so
that this guestion could not be reviewed, even if it pos-
sessed any merit. The amendment of the petition was
clearly a matter of discretion with the court, and certainly
this discretion was cautiously as well as wisely exercised in
this instance. At the very commencement of the trial the
defendant objected to the introduction of evidence at that
time and asked leave to withdraw a juror and continue the
case becanse of the several amendments to the pleadings.
The record shows that the presiding judge said:

“ 1t counsel for defense prove by affidavit that they have
been placed at a disadvantage by the amendments made, or
that such amendments have rendered them unable to pro-
ceed to trial, then a continuance may be had.

“ Defendant asks five or ten minutes’ time to make an
affidavit for continuance on the grounds that it was not
prepared to meet the amendments in plaintiff’s reply. The
same having been allowed by the court, and the time hav-
ing expired, defendant withdraws its application for.time
to make a showing for a continuance.”

It would require a showing of great injustice, in the ex-
ercise of its discretion by the trial court, to entitle the de-
fendant to a review upon such proceedings as are above
recited.

3. The defendant insists that there was error in the re-
fusal of the court to give, at defendant’s request, the fol-
lowing instruction, to-wit: “You are instructed that if
any other element except wind, cyclones, or tornadoes con-
tributed to cause the death of the cattle described in the
plaintiff’s petition, you should find for the defendant.”
The court instructed the jury that there had been no evi-
dence justifying a finding of the existence of a tornado,
and that “if winds caused the death of plaintiff’s cattle
indirectly and remotely, defendant would not be liable, and
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your verdict should be for the defendant. To make de-
fendant liable for the death of plaintiff’s cattle caused by
winds, such winds must have (in addition to the require-
ments in these instructions before mentioned) been the effi-
cient and controlling cause of the death of the cattle in
question.” In a preceding part of the instruction given,
and to which reference was made in the above clause in
parenthesis, there was used, as to what it was essential that
plaintiff should prove to entitle him to a recovery, this
language: “That being then and there a wind storm arose,
and which wind storm then and there killed and destroyed,
and was the immediate, direct, and proximate cause of the
death of said cattle.” In the instructions given the ground
was as completely covered as defendant was entitled to
have it. There was, therefore, no prejudicial error in re-
fusing the instruction asked.

4. Complaint is made in various forms as to the submis-
sion by the court to the jury of the question whether or not
plaintiff was aware of the existence of the clause in the
policy requiring him to begin an action in one year from the
date of the loss. The loss occurred on January 12, 1888,
The petition was filed May 10 following. To fix the time
when the action was begun the plaintiff in error refers us to
section 19, title 2, Code of Civil Procedure, which is as fol-
lows: “An action shall be deemed commenced, within the
meaning of this title, as to the defendant, at the date of the
summons which is served on him.” If the plaintiff in er-
ror was insisting upon the statute of limitation found in
title 2 of the Code of Civil Procedure, the above language
would be entitled to weight, for it provides that ““an action
shall be deemed commenced, within the meaning of this
title, [2], * * * at the date of the summons which is
served on him.” Whether or not parties to a contract may
establish between themselves a period of limitation differ-
ent from that fixed by. statute, it is not necessary to deter-
mine. We are fully convinced that even if this is allowa-
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ble, it is a right which must rest wholly in contract, and
that to render the contract limitation effectual in shorten-
ing the statutory limitation no resort can be had to provis-
ions applicable in terms solely to such limitations as are
fixed by the statute. The requirement that plaintiff should
show that he was unaware of the limitation of time fixed
by the policy as to his right to commence an action may
have been erroneous; in any event, it was not error preju-
dicial to the rights of the insurance company. W hether
or not the commencement of the action contemplated by the
limitation fixed in the policy was met by filing plaintiff’s
petition was not an inquiry hedged by statute. The fail-
ure to commence the action within a stated time therein
fixed by the statute of limitations, if at all permissible to
be shown, could only be made available as might any other
“special matter of defense dependent alone upon the terms
of the policy. In a general way the jury were instructed,
among other matters necessary to be shown, that it should
appear that the action had been commenced within one
year from the loss. If this did not with sufficient direct-
ness preseat this question to the jury, an instruction should
have been asked by defendant upon that point. This was
not done; neither was any exception taken to the re-
quirement as made by the instruction of the court. The
only ruling had upon the jurisdiction of the court, as de-
pendent on service having been made within the time re-
quired by the policy, was by motion, which was overruled.
The ruling upon this motion, however, as has already been
noted, has not been assigned as error either in the motion
for a new trial or in the petition in error. It is evident
that in this condition of the record the defendant in the
trial court (now the plaintiff in error) is in no condition to
urge as error any ruling made or instruction given ‘as to
the time within which this action should have been begun.
There are other contentions made with apparently a less
degree of confidence than those above insisted on.  We
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have examined into them and find no justification in their
importanc¢e for an extended notice, much less is there dis-
covered any prejudicial error. The judgment of the dis-
trict court is

AFFIRMED.

OMAHA & REPUBLICAN VALLEY RAlLway COMPANY
v. GEORGE W. MORGAN.

FiLEp MAvY 15,1894, No. 5217.

1. Master and Servant: RAILRoOAD COMPANIES: JOINT OcCCU-
PANCY OF GROUNDS: LIABILITY FOR DAMAGES. Where two
railroad companies jointly occupy the same property, such as
depot grounds, switch yards, and tracks, each company is bound
to exercise ordinary care to prevent injuring the employes of
the other; and if an employe of one company, while in the dis-
charge of his duties on such grounds and without negligence on
his part, is injured by the negligence of the employes of the
other company, such company is liable therefor.

2. Negligence: QUESTIONS FOR JURY. Issues as to the existence
of negligence and contributory negligence, and as to the proxi-
mate cause of an injury, are for the jury to determine, when
the evidence as to the facts is conflicting and where different
minds might reasonably draw different conclusions as to these
questions from the facts established. American Waler- Works
Co. v. Dougherty, 37 Neb., 373, followed.

3 : InsTrRUCTIONS. The existence of negligence should be
proved and passed upon by the jury as any other fact. Itis
improper to state to the jury a circumstance or group of circum-
stances as to which there had been evidence on the trial and
instruct that such fact or group of facts amounts to negligence
per se. At most, a jury should duly be instructed that such
circumstances, if established by a preponderance of the evidence,
are proper to be considered in determining the existence of neg-

ligence. Missouri P. B. Co. v. Baier, 37 Neb., 235, followed.

MASTER AND SERVANT: QUESTIONS FOR JURY. Two
companies, Omaha Company and St. Paul Company, jointly
used and occupied a station with its switch yard and tracks in

4.
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the city of N. A boy twelve years of age and his father were
in the employ of the St. Panl Company as car cleaners. Oppo-
site where the boy was engaged in cleaning a car and beyond a
long side track, filled at the time with cais, stood a tool house
in which the employes of the St. Paul Company kept their
tools. The cars standing on the side track were no part of
any train, nor were the cars at the time being switched on
or off the side track. The boy was directed by his father to
take some oil cans to the tool house, to do which it was nec-
essary for him ‘to cross the side track. He obeyed, crawling
under the cars on the side track, left the cans at the tool house,
and started to return to his work and father, crawling as
before on his hands and knees, under the cars on the side
track, and while thus under the cars the employes of the
Omaha Company, without giving any signal or warning thereof,
suddenly and with great force backed an engine and freight
train against the cars standing on the side track, and injured
the boy. Held, (1) That the boy, being an employe of the St.
Paul Company, was not a trespasser or mere licensee on the rail-
road grounds, but was rightfully there; (2) that the backing of
the freight train and engine, without any signal or warning,
against the cars standing on the side track was evidence of neg-
ligence on the part of the Omaha Company, but whether such act
was or was not negligence, the time, place, and all the circum-
stances considered, was a conclusion for the jury; (3) that the
boy’s crawling under the cars standing on the side track was
evidence of negligence on his part, but whether by such act, the
time, place, and all the circumstances considered, he was guilty
or not of contributory negligence was a conclusion for the jury.

5. Negligence: INFANTS. The law does not require a child of
tender years to exercise the same degree of prudence and care
for its safety that is required of a person of mature age and dis-
cretion. If such a child exercises the ordinary care and caution
reasonable for one of its age and discretion it satisfies the re- .
quirements of the law.

ErRoR from the district court of Madison county. Tried
helow before POwERs, J.

The facts are stated by the commissioner,

John M. Thurston, W. R. Kelly, and L. 8. Wilson, for
plaintiff in error:

There was not sufficient evidence to support a verdict



606 NEBRASKA REPORTS. [Vor. 40

Omaha & R. V. R. Co. v. Morgan.

for the plaintiff, and there was such contributory negligence
on his part as should have precluded a recovery under
proper instructions of the court. (Sutton v. New York C. &
H. B. R. ., 66 N.Y., 243; Lewis v. Baltimore & O.
R. Co,17 Am. Rep. [Md.], 521; Northern C. R. Co. .
State, 31 Md., 357; Central Railroad & DBanking Co, v.
Dizon, 42 Ga., 327; Stillson v. Hannibal & St. J. R. Co.,
67 Mo., 671; O'Mara v. Delaware & H. C. Co., 18 Hun
[N. Y.],192; Chicago & N. W. R. Co. v. Cuss, 73 IlI,,
394; Baltimore & O. R. Co. v. Depew, 40 O. St., 126;
Rumpel v. Oregon 8. L. & U. N. R. Co., 35 Pac. Rep.
[Idaho.], 700; Sweeney v. Old Colony & N. R. Co., 10
Allen [Mass.], 368; Gaynor v. Old Colony & N. R. Co.,
100 Mass,, 208; Frazer v. South & N. 4. R. Co. 1 So.
Rep. [Ala.], 85)

No negligent and dangerous practice can grow into a
binding custom. (Hill v. Portland R. Co., 55 Me., 438 ;
Central Railroad & Banking Co. v. Ryles, 13 S. E. Rep.
[Ga.], 584.)

While the instructions of the court in a general way,
covered the law of negligence and contributory negligence
of defendant and plaintiff, they were indefinite and vague
as relating to the facts in the case at issue, leaving to the
jury to form conclusions where they should have been in-
structed as a matter of law on vital points at issue. (Toomey
v. Southern P. R. Co., 24 Pac. Rep. [Cal.], 1076; Bur-
lington & M. B. R. Co. v. Wendt, 12 Neb., 76; Mulherrin,
v. Delaware, L. & W. R. Co., 81 Pa. 8t., 375; Reading &
C. R. R. Co. v. Rilchie, 102 Pa. St., 425.)

A minor is bound to assume all dangers within his com-
prehension which he voluntarily incurs, (Thompson, Neg-
ligence, p. 1181; 4 Am. & Eng. Euncy. Law, p. 62; Viets
v, Toledo, A. A. & G. T. R. Co., 55 Mich., 120; McQinnis
v. Canada Southern Bridge Co., 49 Mich., 466; Williams v.
Churchill, 37 Mass., 243; Hathaway v. Michigan C. R. Co.,
51 Mich., 253.)
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Wigton & W hitham, contra:

Plaintiff’ had as much right to use and enjoy the privi-
leges of the yard and side tracks as defendant. He was
not a trespasser, nor was he a mere licensee, but was there
of right in the discharge of his duties, and defendant’s
employes owed to him the duty of active vigilance, of
warning of some kind, before moving the cars among which
he was passing while engaged in his work. (1 Thomp-
son, Negligence, 461, 462; Goodfellow v. Boston, H. & E.
R. Co., 106 Mass., 461; Noble v. Cunningham, 74 11, 51;
Pierce, Railroads, 275, 276, 349, 350; Chicago & N. W.
R. Co. v. Goebel, 10 N. E. Rep. [111.7, 369, 372; Farley v.
Chicago, R.I.& P. R. Co.,9 N. W. Rep. [Ia.], 230; Penn-
sylvania R. Co.v. Backes, 24 N. E. Rep. [11l.], 563.)

Because of the contract relations between the two rail-
road companies the defendant owed to the plaintiff the
same duty to care for his safety that it owes to a passenger.
(Patterson, Railroad Accident Law, p. 222.)

A railroad company must provide for a careful lookout
in the direction that the train is moving, in places where
people, and especially where children, are liable to be upon
the track. If they do not, and a person has been injured,
then the company may, in the absence of contributory neg-
ligence, be held liable. (Butler v. Milwaukee & St. P. R. Co.,
28 Wis., 487; Ewen v. Chicago & N. W. R. Co., 38 Wis,,
613; Farley v. Chicago, R. I. & P. R. Co.,9 N. W. Rep.
[1a.],230; Frickv.St. Louis, K. C. & N. R. Co.,5 Mo. App.,
435; Cheney v. New York C. & H. R. R. Co., 16 Hun
[N. Y.}, 415; Townley v. Chicago, M. & St. P. R. Co., 11
N. W. Rep. [Wis.], 55; Byrnev. New York C. & H. R.
R.Co., 10 N. E. Rep. [N.Y.], 541; 8¢t Lowis, A. & T. R.
Co. v. Crosnoe, 10 8. W. Rep. [Tex.], 342; Swift v. Staten
Island R. T. R. Co., 25 N. E. Rep. [N. Y.], 378; Omaha
& M. R. Co. v. McDaneld, 31 N. E. Rep. [Ind.], 837.)

The relation of master and servant did not exist hetween
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plaintiff and defendant, and plaintiff, therefore, did not
assume the ordinary risks incident to the work of defend-
ant. (Pennsylvania R. Co. v. Backes, 24 N. E. Rep. [I11.],
963 ; Shearman & Redfield, Negligence, sec. 101.)

If two companies use the same railroad or station, each,
however, employing its servants independently of the other,
the one company is liable for the torts of its servants to
those of the other in the same manner as to strangers.
(Pierce, Railroads, 370; Christman v. Philadelphia & R.
R. Co, 21 Atl. Rep. [Pa.], 738; Iltis v. Chicago, M. &
St. P. B. Co., 41 N. W. Rep. [Minn.], 1040.)

There was no error in giving or refusing instructions.
(Johnson v. Missouri P. R. Co., 18 Neb., 690; Atchison
& N. R. Co. v. Bailey, 11 Neb., 332; Smith v. Siouz City
& P. R. Co., 15 Neb., 583; McGuire v. Chicago, M. &
St. P. B. Co., 37 Fed. Rep., 54; Cleveland Rolling MMill
Co. v. Corrigan, 20 N. E. Rep. [O.], 466; Western & A.
R. Co. v. Young, 10 S. E. Rep. [Ga.], 197; Swift v.
Staten Island E. T. B. Co.,, 25 N. E. Rep. [N. Y.], 378.)

Racan, C.

George W. Morgan, a boy about twelve years of age,
by his next friend, sued the Omaha & Republican Valley
Railway Company (hereinafter called the *“ Omaha Com-
pany ”) in the district court of Madison county for dam-
ages for a permanent injury which he alleges he sustained
through the negligence of said Omaha Company’s agents
and employes. Morgan had a verdict and judgment, and
the Omaha Company brings the case here for review.

The evidence in the record establishes, and tends to es-
tablish, the following facts: The Omaha Company and the
Chicago, St. Paul, Minneapolis & Omaha Railroad Com-
pany (hereinafter called the “St. Paul Company ”), at the
date of the injury of Morgan, owned and used jointly and
in common a station, yards, and tracks in the city of Nor-
folk, the main track of said companies making one con-
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tinuous line. This main line passed northeast and south-
west on a curve through a portion of the city of Norfolk
and on the northwest side of the passenger station at that
place. Parallel to this main track, and a few feet north
and west thereof, was a side or switch track, and parallel
thereto was still another side track. These side tracks were
1,630 feet in length. At the time young Morgan was injured,
about 7:30 o’clock in the afternoon of the 20th of June,
1890, these side tracks were filled with cars; but the cars
were no part of any train, At this time a train of the St,
Paul Company occupied the main line near the east end of
the station platform. Nearly opposite this St. Paul train,
northwest from it and beyond the two side tracks, stood a
tool house of the St. Paul Cotmpany’s in which the car clean-
ers and repairers of that company kept their tools, oil cans,
ete. Some distance to the southwest of the station stood the
engine house used by the Omaha and St. Paul Companies
for the storing and cleaning of their engines. There was an
engine of the Omaha Company in the yards at this time ; it
was hauling a freight train, and just prior to the accident
occupied with its train the main track between the station
and the engine house. It was necessary to remove this en-
gine and freight train from its position on the main track
between the engine house and station in order that the
engine of the St. Paul Company, which was standing near
the station on the main track, might be taken to the engine
house. The cars standing on the middle side track ex-
tended some six hundred feet, or twenty car lengths, south-
west from a line drawn from the tool house to the coaches
of the St. Paul Company standing on the main track, and
about the same distance north and east of such line.
Young Morgan and his father were at that time, and had
been for some three years, in the employ of the St. Paul
Company as car cleaners in the city of Norfolk. It was,
amongst other things, their duty on the arrival of a train
to dust and sweep and clean the coaches, to see that they
43
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were supplied with coal, and the lamps filled with oil, etc.
Immediately prior to the accident young Morgan and his
father were engaged in cleaning out the coaches of the St.
Paul Company, which had just arrived and were standing,
as stated above, near the station on the main track. Young
Morgan was assisting his father and working under his
directions, but was in the pay and employ of the St. Paul
Company. The father directed his boy to take some oil
cans to the tool house mentioned above. The boy went
across the side tracks, crawling under the cars thereon to
the tool house, left his oil cans there, and attempted to re-
turn to his work, and while on his hands and knees crawl-
ing under the draw-bar or coupler of two of the freight
cars standing on the middle track, the trainmen of the
Omaha Company, having pulled the freight train off the
main track, backed it up from the southwest towards the
northeast against the cars standing on the middle track,
and young Morgan was caught by the wheels and had both
his legs broken. It was usual and customary, and even nec-
essary for the employes in the yard, while engaged in car
cleaning, oiling, and coaling cars,and such like duties, to pass
under cars standing on the tracks. The employes of the
Omaha Company were aware of this.  Although the rules of
the Omaha Company required the engine bell to be rung
while switching, it was not done at the time of this accident.
The engine and freight train were backed with unusual
force against the cars on this middle track, in violation of
the Omaha Company’s rules. The engine at the time was
not in charge of the engineer, but of a fireman. The
trainmen of the Omaha Company were in a hurry, endeav-
oring to clear the main track. The object of backing the
freight train onto the middle track was to not take any of
the cars standing on that track therefrom. It was unnec-
essary for the freight train to be backed on the middle
track, as it could have been pulled out on the main track
beyond the engine house. No signal of any kind was
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given before backing this freight train against the cars on
the middle track. Young Morgan had been trained and
instructed to listen for signals before going under cars. At
the point he passed under the cars he could not see the en-
gine backing up the middle track southwest of him because
of the curve, the distance, and the cars on the track. The
first intimation he had that the cars on the middle track
were to be moved was the noise of their bumping together
while he was under them. The freight engine and train
struck the cars standing on the middle track with sufficient
force to drive them back northeast half a car’s length.
The engineer and fireman of the Omaha Company, on the
subject of a signal being given prior to the backing of the
freight train against the cars on the side track, testified as
follows:

The fireman :

Q. What was done about the ringing of the be]l while
that train was in motion and while that switching was
going on?

A. Well, T always ring the bell and did that night. I
ring the bell whenever the cars are moving.

Q. How do you know? Do you recollect doing that ?

A. Because it is my business.

Q. That is what makes you so sure then ?

A. Yes, sir.

The engineer :

Q. Do you know whether there was any signal by the
ringing of the bell or the whistle while the train was in

motion ?

A. We always ring the bell. We don’t blow the
whistle; it would scare teams.

Q. In a location like that you never use the whistle?

A. No, sir; only when there is something standing or
the track.

Q. What did you say about the bell being rung?

A. Tt was rung going over the crossing.
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Cross-examination :
Q. You don’t remember that night in particular, only
because it was the custom ?

A. No, sir.

Q. You rang the bell when you went down there to
make the coupling, and you rang the bell when you pulled
out of the middle of the track?

A. Yes, sir.

Q. The only reason that you know that is because it is
the custom ?

A. Yes, sir.

Four contentions are relied on here for a reversal of this
judgment.

1. That the verdict of the jury in finding the Omaha
Company guilty of negligence is not supported by the
evidence. The negligence charged to the Omaha Company
was that while Morgan was in the act of passing under
the cars on the middle track, the Omaha Company neg-
ligently backed with great and unnecessary force its freight
engine and train against the cars standing on the middle
track. It is not disputed by the Omaha Company that it
pulled its freight train and engine off the main track and
pushed it back against the cars standing on the middle
track at the time that Morgan was passing under said cars
on said middle track. The dispute relates chiefly to the
force with which the freight train was driven back against the
cars and as to whether any signal was given before such
movement took place. We think the evidence sustains the
findings of the jury that the freight train and engine were
driven back against the cars standing on’ the middle track
with great force and without any signal of any kind being
given prior thereto. But it is said by counsel for the Omaha
Company that “the accident occurred. upon the private
grounds of the company and upon the track where Morgan
had no right except at least as a mere licensee.” The undis-
puted evidence is that thisstation, and the yards and tracks,
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were jointly owned or used by both the Omaha and St. Paul
Companies and that young Morgan, at the time he was in-
Jured, and for some years prior thereto, was an employe of
the St. Paul Company. Morgan then was neither a tres-
passer nor a licensee on these railroad grounds. He had
the same rights there that the employes of the Omaha
Company had; and this brings us to the consideration of
another question. As an employe of the St. Paul Com-
pany, what duty did the Omaha Company and its employes
owe to young Morgan ? ) A

In Pennsylvania R. Co.v. Gallagher, 15 Am. & Eng.
R. Cases [0.], 341, one Gallagher was in the employ of
the Baltimore & Ohio Railroad Company asa car inspector
and repairer. The Pennsylvania Company’s railroad track
crossed the Baltimore & Ohio railroad track at Mansfield,
Ohio, at which place there was a track called a trausfer
track. Gallagher was repairing a car belonging to the
Baltimore & Ohio Railroad Company, standing on this
transfer track. His minor son, eleven years of age, brought
him his dinner, and Gallagher, while repairing the car, re-
quested his boy to assist him, which the boy did, and
while he was assisting him, and while both the father and
son were under the car being repaired, the Pennsylvania
Company, without signal of any kind, backed some ecars
with great force on this transfer track, striking the car un-
der which Gallagher and his son were, and injuring the
boy. He then, by his next friend, sued the Pennsylvania
Company for damages, and one of the defenses was that
the boy had no right upon the grounds. But the supreme
court of Ohio overruled this defense, saying: “The father
did not exceed his powers in calling upon his son for tem-
porary assistance, and though a contingency might have
been possible in which the Baltimore & Ohio Company
might have raised a question as to the son’s right to recover
of it in an action for injuries received through his father’s
carelessness, such possible contingency would not excuse a
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want of due care on the part of the Pennsylvania Com-
pany. Charles Gallagher was not a trespasser, nor wrong-
fully on the premises where he was injured, and we cannot
reach the conclusion that he bore such a relation to the Bal-
timore & Ohio Railroad Company that while rendering
needed assistance to that company, in compliance with the
directions of its agent with such implied authority, he was
placed beyond the pale of protection against the careless-
ness of the plaintiff in error.”

In Illinots Central R. Co. v. Frelka, 110 Ill., 498, the
facts were: The Illinois Central Railroad Company and
the Michigan Central Railroad Company jointly occupied
certain depot grounds on which each muaintained its sepa-
rate railroad tracks in the city of Chicago. Frelka wasin
the employ of the Michigan Central Railroad Company.
His duties were to be performed at the stock yards. He
was necessarily crossing the tracks of the Illinois Central
Railroad Company for the purpose of boarding a caboose
standing upon a track of the Michigan Central Railroad
Company to take him to the stock yards, and while cross-
ing the tracks, an engine of the Illinois Central Railroad
Company running in the yard, without the ringing of a
bell or the sounding of a whistle, struck him and he was
injured, and for which he sued that company for damages.
Oune argument of the counsel for the Illinois Central Rail-
road Company, as appears from the reported opinion, was
ithat Frelka was not in the employ of the Illinois Central
Railroad Company; that he was not intending to enter any
-caboose of that company ; that the compapy held out noin-
-ducement for him to cross its tracks; that he wasnot upon
their grounds upon any license, express or implied. The
supreme court of Illinois answering this argument said :
“When these two companies agreed * * * to a joint
-occupancy of the depot and depot grounds, and located
itheir tracks as we now find them, they were bound to know
their business could not be successfully carried on without



Vor. 40] JANUARY TERM, 189%4. 615

Omaha & R. V. R. Co. v. Morgan.

their respective servants, in the discharge of their duties,
having to pass over each other’s tracks, and hence it is but
reasonable to conclude they impliedly consented this might
be done, and the fact that this was done * * * with-
out objection affords the strongest evidence this was the
understanding of the parties. * * * TUnder the facts
as the jury must have found, the appellant owed the same
duty to the servants of the Michigan Central Railroad
Company when crossing the former’s tracks in the regular
discharge of their duties that it did to its own servants
when crossing the same tracks.”

In Watson v. Wabash, St. L. & P. R. Co.,19 Am. &
Eng. R. Cases [Ta.], 114, Watson was in the employ of a
lumber company and was sent with his wagon and team to
haul lumber from a car standing on a side track ot the
railroad. Watson was on the car loading lumber into his
wagon backed up against the end of the car. He was
warned of the approach of an engine, and fearing for the
safety of his horses attempted to step down from the car,
using the coupling link to rest his foot upon. Whilein
that position another car was kicked and thrown violently
against the car he was unloading, by which he was injured.
No warning was given Watson that cars were being
switchied or thiown onto this track. The defense of the
railroad company was that the evidence failed to show any
negligence on its part. The supremé court of Iowa over-
ruled this objection, deciding that “a railroad company
that allows cars, without warning, to be thrown violently
back against other detached cars that are being unloaded,
whereby a teamster engaged in unloading the cars is in-
jured, is guilty of negligence, and, in the absence of con-
tributory negligence on the part of the party injured, is
liable therefor.” The court said: “If the plaintiff was
rightfully there, the company owed him the duty of such
care as is necessary for the safety of all persons engaged as
he was; and it is not for the company’s employes to close
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their eyes and excuse themselves by saying that they did
not know that any one was being imperiled. That the
plaintiff was in fact rightfully there appears to us to be
clear. The car had been placed where it was for the pur-
pose of being unloaded by the owner of the lumber, and
the owner of the lumber hLad sent the plaintiff to un-
load it.”

These authorities establish the rule that where two rail-
road companies occupy the same property jointly, such as
depot grounds, switch yards, and tracks, each company
must exercise ordinary care to prevent injuring the em-
ployes of the other, and that if an employe of one com-
pany while on such grounds in the discharge of his duty,
without negligence on his part, is injured by the negligence
of the employes of the other company, such company will
be liable therefor.

2. It is next urged that young Morgan was guilty of
such contributory negligence as precludes his recovery. In
American Water-Works Co. v. Dougherty, 37 Neb., 373, the
doctrine of this court on the subject of contributory negli-
gence is thus stated: “Issues as to the existence of negli-
gence and contributory negligence and as to the proximate
cause of an injury are for the jury to determine when the
evidence as to the facts is conflicting, and where different
minds might reasonably draw different inferences as to
these questions from the facts established.” The same rule
is also laid down in Chicago, B. & Q. R. Co.v. Landauer,
36 Neb., 642; Omaha Street R. Co. v. Craig, 39 Neb., 601,
and cases there cited.

The evidence in the case at bar shows that young Mor-
gan was, at the time he was injured, in the discharge of
his duty as an employe of the St. Paul Company; that it
was nccessary for him to cross the middle track in the per-
formance of the duties about which he was engaged; that
this track was filled with cars; that these cars formed at
the time he was injured no part of any train. No cars
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were being taken from this track for the purpose of mak-
ing up a train, and no cars were being switched for the
purpose of storing them orto this track. He had been-in
the employ of the St. Paul Company in and about these
yards for some three years. He had been trained and cau-
tioned to listen for signals, and not to pass under or be-
tween cars when in motion or when he might apprehend
danger. The fact that he crawled under the cars was evi-
dence of negligence on his part, but we cannot say that by
so doing he was guilty of such negligence as precludes his
right to recover. That was a question properly submittel
to the jury, and we cannot say that their conclusion is un-
supported by the evidence. Had the cars under which
young Morgan crawled been a part of a train standing
upon a track, or had the cars been in motion, or had he
gone under the cars after the ringing of a bell or the sound-
ing of a whistle, it might be different. Whether he was
guilty of negligence in crawling under these cars at the
time and place and under the circumstances that he did,
and while engaged in performing the duties of his employ-
ment, is a question about which reasonable men might
honestly differ.
In Goodfellow v. Boston, H. & E. R. Co., 106 Mass., 461,
Goodfellow was in the employ of a contractor wlho was
building a supporting wail for the railroad company.
 While engaged in this work Goodfellow stood on a side-
track of the railroad holding a guy rope, and while thus
engaged an engine of the railroad company, without giving
any signal of its approach, backed down on the side track
and injured Goodfellow, who sued the company for dam-
ages. The nisi prius court directed a verdict for the rail-
road company on the ground that the evidence showed that
Goodfellow was injured through his own negligence by
standing upon theside track of the railroad. The supreme
court of Massachusetts reversed this ruling, holding that
on the evidence a jury would be warranted in finding that
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Goodfellow at the time he was injured was in the exercise
of due care.

In Christman v. Philadelphia & R. R. Co., 21 Atl. Rep.
[Pa.], 738, Christman was in the employ of a rolling mill
on whose grounds were some tracks of the railroad com-
pany. The company had unloaded a car of iron on the
grounds and Christman was engaged in carrying this iron
into the mill, In doing this he had to cross a track of the
railroad company’s between the pile of iron and the mill.
On this track were standing some freight cars. To facili-
ate his work he uncoupled two of these cars and passed
between them in going to and fro between the iron pile
and the mill.  While engaged in his work he saw a switch
engine pass up the track, and surmising that the cars which
he had uncoupled might be moved he replaced the coupling
and started back after another piece of iron. Just at that
moment the cars were jammed together and he was injured.
The defense was that he was guilty of contributory neg-
ligence, but the supreme court of Pennsylvania over-
ruled the defense and said: “ Was the plaintiff so clearly
guilty of contributory negligence that the court was bound
to say so as a matter of law? Plaintiff was there in the
prosecution of his work. The iron was between the tracks
and he necessarily had to cross one of them to go to the
mill. * * * To faciliate his work he widened the pas-
sage between the cars by taking out the coupling. * * *
Much stress is laid by appellant on the fact that plaintift
had been employed on or about the switch for several
months and had knowledge of the danger during the oper-
ation of shifting. * * * Itwas * * * relevant,
as showing knowledge which bore upon the question of
negligence ; but this knowledge had a double edge. While
conveying notice of danger, it also conveyed notice of the
time likely to elapse and the warning customarily given
before the danger became imminent. It was in evidence
that, after the plaintiff saw the engine go up, fifteen or
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twenty minutes were occupied in coupling the cars to be
taken out and getting the train together. It is also in evi-
dence that the two cars between which the injury occurred
were not defendant’s cars and not to be taken out. Under
these circumstances it certainly was not plaintiff’s duty
immnediately on seeing the engine go up to cease work and
stand idle for the fifteen or twenty minutes required in the
operation of shifting. How long he might prudently con-
tinue work, and what amount of observation he was bound
to give to the progress of coupling the cars and approaching
his locality, depended upon too many elements to enable the
court to say there was any fixed standard of prudent con-
duct to which he was bound to conform. That, under the
circumstances in evidence, was a question for the jury.”

3. That the court erred in instructing the jury on its
own motion. One instruction objected to is as follows:
“«And if you believe from the evidence in this case that
the defendant, by its agents, servants, or employes in charge
of its engine and cars, or on or about the 20th of June, 1890,
at its yards in Norfolk, unnecessarily, negligently, and
carelessly backed said engine and cars upoun one of the
switches in said yards, and at a time when the plaintiff
was crossing the said switch, and in consequence of which
the plaintiff was run over by the cars then standing on
said switch, and injured, as alleged, you should then de-
termine from all the evidence the place where said accident
oceurred, the nature and character of the work the defend-
ant was engaged in at the time, the character and condi-
tion of the yards at the time, and from these, and all
the other facts, circumstances, and evidence before you,
say whether the said acts of the defendant were necessary
in the operation of said railway, or whether they were un-
necessarily, carelessly, and negligently done; and if you
believe from the evidence before you that the said acts of
defendant were unnecessary and negligent, then you should
inquire whether, from the evidence, the plainiiff, at the
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time of the said injury complained of, in view of the work
he was engaged in and the manner of performing it, the
place where the injury occurred, his knowledge of the con-
dition of the yards at the time, the plaintiff’s position at
the time the accident occurred, and from these, and all
the other facts and circumstances in evidence in the case,
say whether plaintiff was guilty of negligence that con-
tributed to the injury complained of; and if you find the
plaintiff was guilty of no negligence, nor of any act that
contributed to the injuries, then the plaintiff is entitled to
recover; but if you find from the evidence that the plaintiff
was guilty of any negligent act or omission on his part
that contributed to the injury complained of, then he can-
not recover, and you should find for the defendant.” The
criticism on this instruction is that it directed the jury to
consider as an element of the railroad company’s liability
whether the backing of the freight train and engine against
the cars on the middle track was a necessary act. We think
that the evidence is sufficient to sustain the finding that
this act of the company was wholly nnnecessary; but the
criticism on the instruction is not a fair one, as the in-
struction tells the jury that the backing of the freight train
on the middle track must not only have been unnecessarily
done, but must have been negligently and carelessly done
as well.  'We do not think that the plaintiff in error was
prejudiced by this instruction.

Another instruction complained of by the plaintiff in
error is as follows: “The defendant alleges that plaintiff’s
injuries were the result of his own negligence, and not the
negligence of the defendant. In determining whether or
not the plaintiff’s injuries were caused by his own negli-
gence you are instructed that the same degree of care is
not required of a child of tender years and limited experi-
ence that is required of an ordinary grown person. Unless
. yoa find from the evidence that the plaintiff, at the time
be vas injured, failed to exercise that degree of care for
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his own safely which a person of his age, development, and
experience would naturally and ordinarily use in the same
situation and under the same circumstances, then you will
find that the plaintiff has not been guilty of any such neg-
ligence as will defeat his recovery on that ground.” This
instruction stated the law correctly, In Chicago, B. & Q.
R. Co. v. Grablin, 38 Neb., 90, the company was sued for
the killing of a child asleep on its track. The district
court instructed the jury that if they believed from the
evidence that Samuel Grablin, by reason of his being so
young, was incapable of exercising any more care or dis-
cretion than he did exercise at the time of the accident,
then contributory negligence was not imputable to him.
Grablin was, at the time he was killed, a child about eight
years of age. This court approved of that instruction.
In Rauch v. Lloyd, 31 Pa. St., 358, the supreme court of
Pennsylvania, in discussing the question of charging a
child with negligence, said: “ He acted like a child, and he
is not to be judged as a man.”

Complaint is also made because of the refusal of the
trial court to instruct the jury as follows:

“The court instructs the jury that if a person attempts
to pass under cars standing upon a crowded side track at
the station, and using the roads and tracks for railroad
purposes, and in and about the making up of trains, such
conduct is negligence; and that if you shall find from the
evidence there had been a custom on plaintiff’s part grown
up by plaintiff’s practice to pass under the cars at such
times, such custom will not relieve him of the consequence
of such negligence, and if you believe from the evidence
that under such circumstances the plaintiff was injared,
he cannot recover, even if you shall further find from the
evidence that the cars were suddenly started up or moved
without giving the usual signal therefor. Under such
circumstances you should find for the defendant.



622 NEBRASKA REPORTS. [VoL. 40

Omaha & R. V. R. Co. v. Morgan.

“The jury is instructed that if they believe from the
evidence that the plaintiff attempted to crawl under the
bumpers of the freight cars at the time of the accident, he
did not exercise ordinary care and caution, and his failure
to exercise such care and caution, and voluntarily putting
himself in a known dangerous position, is not excused
by proof that plaintiff or other persons had been in the
lhabit of going under cars in the same manner, and the
jury is further instructed that no question of expediency or
convenience warranted the plaintiff in incurring such known
danger.

“The testimony being uncontradicted that the plaintiff
attempted to crawl under the freight cars standing on the
track in the yard of the defendant without taking the pre-
caution to ascertain with reasonable certainty that there
was no probable or impending danger in so doing, such ac-
tion on the part of the plaintiff was negligent and con-
tributed directly to the accident, and therefore the jury
must so find.” '

Neither of these instructions should bave been given.
In Missowri P. R. Co. v. Baier, 37 Neb., 235, it was held =
“The existence of negligence should be proved and passed
upon by the jury as any other fact. It is improper to state
to the jury a circumstance or group of circumstances as to
which there has bLeen evidence on the trial, and instruct
that such fact or group of facts amounts to negligence per se.
At most, the jury should duly be instructed that such cir-
cumstanees, it established by a preponderance of the evi-
dence, are properly to be considered in determining the
existenee of negligence.” (Omaha Street R. Co.v. Craig, 39
Neb., 601, and cases there cited.) By these instructions, and
each of them, the court was requested to charge the jury,
in effect, that young Morgan, in crawling under the cars at
the time and place that he did, was guilty of negligence.
A trial court may instruct a jury that a certain act or
omission is evidence of negligence, but it is for the jury to
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find the conclusion. There was no error in refusing to give
these instructions, The judgment of the district court is

AFFIRMED,

Evcar E. HArpIN ET AL. v. JosEPH SHEUEY ET AL.
FiLEp MAY 15, 1894. No. 5442,

Conspiracy: EVIDENCE: REVIEW. The record in this case exam-
ined, and found to contain no evidence to support the verdict of
the jury rendered against the plaintiffs in error.

ERROR from the district court of Gage county. Tried
below before APPELGET, J.

L. M. Pemberton and F. B. Sheldon, for plaintiff in
error Hardin,

C. E. Bush and Griggs, Rinaker & Bibb, for plaintiff
in error Buckley.

Rickards & Prout, J. E. Bush, and N. T. Gadd, contra.

Raganw, C.

On the 26th day of May, 1887, Joseph Sheuey was the
owner of two hundred acres of land in Pawnee county.
On this day he conveyed it to one Herman Kludas. On
the 23d day of August, 1887, Kludas and wife conveyed
the land to one E. J. Miller, and on Aungust 24, 1887,
Miller conveyed forty acres of the land to one S. A. Gadd,
and on the same date S. A. Gadd and her husband mort-
gaged the land to one Truesdell for $400. On the 6th of
October, 1887, Mrs. Gadd and husband made a second
mortgage upon this land to one Geer. On the 7th of No-
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-vember, 1887, Mrs. Gadd and husband conveyed this forty
acres to said Geer, and on the 2d day of January, 1888,
Geer decded the forty acres to one Edgar E. Hardin. On
August 27, 1887, Miller mortgaged one hundred and sixty
acres of the two hundred acres of land which was conveyed
to her by Kludas, to S. A. Gadd for $1,500, and on Au-
gust 30, 1887, this mortgage was assigned to one Edee.
On the 16th of September, 1887, Miller conveyed the one
hundred and sixty acres of land to L. M. Buckley. S. A.
Gadd was the wife of Nathan T. Gadd, a lawyer, we are
sorry to say, then residing in Liberty, Nebraska. E. J.
Miller was a sister of Mrs. Gadd. Hardin obtained title
to forty acres of the land as .follows: In May, 1887, and
from that time until January 1, 1888, he was in copartner-
ship with Geer, conducting a banking and loan business.
About the 27th of May, 1887, Sheuey made a note to Na-
than T. Gadd for $500. This note Gadd sold and indorsed
to Geer & Hardin, after they had ascertained from Sheuey
that his note to Gadd was a valid obligation. In August,
1887, Gadd applied to Geer & Hardin for a loan upon this
forty acres of land, the title to which his wife held by the
deed from Miller, and Geer & Ilardin placed a loan of
$400 on the land for Gadd, or Mrs. Gadd, the mortgage
being made to Truesdell. At this time Gadd was also in-
debted to Geer & Hardin, and to secure his own debt and
the Sheuey note he made the mortgage to Geer on the 6th
of October, 1887, and these debts remaining unpaid, Gadd
and his wife made an absolute deed of the land to Geer on
the 7th of November, 1887; but this deed was intended
as a mortgage. January 1, 1888, Geer & Hardin dis-
solved partnership and in the settlement of their business
Geer quitclaimed his interest in this forty acres of land to
Hardin. Buckley claims title to one hundred and sixty
acres of the land originally deeded by Sheuey to Kludas.
His title came through Miller by the deed of the 16th of
September, 1887, and the consideration which he paid for
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the land was $400 in cash and the assumption of the
$1,500 mortgage placed thereon by Miller on Aungust 27,
1887, and the assumption of another ‘mortgage placed
thereon by Sheuey before he conveyed to Kladas.

Joseph Sheuey brought this suit in the district ecurt of
Gage county, making Herman Kludas, Edgar E. Hardin,
Nathan T. Gadd, Sarah A. Gadd, E. J. Miller, and L. M.
Buckley defendants. In his petition Kludas alleged that
the parties made defendants had conspired together for the
purpose of depriving him of his real estaie by falsely and
fraudulently representing to him that his wife, from whom
he then was living apart, was about #u institute criminal
proceedings against him on a chargz of arson, and that
other members of his family were about to commence a
civil action against him, and would take away all of his
property unless he would deed it te some friend who wrald
save it for him; that all said statements were falsz and
fraudulently made for the purpose of depriving Shency of
his property; that in pursuance of said conspirzey of the
defendants, and in pursuance of their false and fraudulent
representations, he was induced to and did convey his prop-
erty to Kludas; and that soon after said canveyance, the
defendants still conspiring together to defrand the plaintiff,
prompted and induced him, by false representations and
threats of imprisonment, to leave his home and go to the
state of Colorado, and that while he was in said state the
several conveyances of the real estste noted above were
made and delivered for the purpose of defrauding him of
his property and carrying out the conspiracy entered into
by the parties defendant. The case was tried to a jury and
averdict and judgment rendered in favor of Sheuey against
all the defendants, and Hardin and Buckley only bring the
judgment rendered against them here for review. There is
on file a petition in error of Kludas, but no briefs or ar-
guments are made on his behalf and the judgment against
him will be affirmed as of course,

44
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There are numerous errors assigned, only one of which
it is necessary to notice. We have searched the record in
vain for any evidence whatever to support the verdict
rendered by the jury so far as Hardin and Buckley are
-concerned. It would subserve no useful purpose to quote
the testimony, or any of it; mnor is it necessary to express
any opinion as to the correctness of the finding of the jury
as to the other defendants. This court will not weigh con-
flicting evidence, nor pass upon the credibility of witnesses,
nor reverse the finding of a jury because it reached a con-
clusion different from what this court would upon the
same testimony; but this verdict cannot stand, because
there is absolutely no evidence whatever that either Hardin
or Buckley had any knowledge of, or took any part in, the
transactions which Sheuey alleges were fraudulent, and by
which he alleges he was deprived of his property. The
judgment of the district court, so far as Edgar E. Hardin
and L. M. Buckley is concerned, is

REVERSED AND REMANDED.

Patrick S. HugHES v. INSURANCE COMPANY OF NORTH
AMERICA.

FiLED MAY 15, 1894. No. 5633.

1. Insurance: Poricy: CoNDITIONS FORBIDDING OTHER IN-
SURANCE: WAIVER. A fire insurance policy contained this
claues: “ That the having of other insurance thereon [the insured
property], or any part thereof, valid or invalid, prior or subse-
quent, not made known to this company, and consented to
hereon, will render this policy void.” Held, (1) That the vio-
lation of this provision by the assured in procuring additional
jpsurance on the property without the knowledge or consent
of the first insurer did not render the policy issued by it void,
but voidable at the election of said first insurer; (2) that the
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provision was a reasonable one, not unconscionable, illegal, nor
contrary to public policy; (3) that it was inserted in the insur-
ance contract for the benefit of, and might be waived by, the
insurer. .

2. Principal and Agent: RATIFICATION: INSURANCE. The ac-
ceptance by a principal of the fruits of an unauthorized-contract
made by his agent is a ratificabion of such agent’s conduect, and
said ratification relates back to the date of the performance of
the act ratified, and the principal is bound by thé-effects thereof,
and the results flowing therefrom, as much so as if he had hini-
self performed the act. '

3. Insurance: OTHER INSURANCE: WAIVER: PoLicY. Whers it
is stipulated in a contract of insurance that the insurer.shall nat
be liable thereon, or that said insurance contract shall be void if,
without the insurer’s knowledge or consent, the insured shall
procure additional insurancs on the insurcd property, and the
insured violates said insurance contract by so procuring addi-
tional insurance, then the first insurance contract is voidable at
the election of the insurer, and such violation is a defense
against the insured in a suit upon said first policy, unless it be
shown that said violation of the first insurance contract was
brought about through frand or mistake, or has been waived by

said first insurer.

: ADDITIONAL POLICIES. German Ins. Co. v. Heiduk, 30
Neb., 288, followed and reaffirmed.

Error from the district court of Holt county. Tried
below before BarTow, J. ' o

See opinion for authorities upon the questions discussed.
H. M. Uttley, for plaintiff in error.

Jacob Fawcett and F. M. Sturdevant, contra.

Racan, C.

Patrick S. Hughes sued the Insurance Compat;y of
North America in the district court on a policy of fire in-
surance to recover the value of a building destroyed by
fire owned by said Hughes and insured by said insurance
company. At the close of the testimony the"district court
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directed a verdict for the defendant, upon which judgment
was rendered, and Hughes brings the case here on error.
The policy sued upon contained this provision: “That
the having of other insurance thereon [the property], or
any part thereof, valid or invalid, prior or subsequent, not
made known to this company and consented to hereon, will
render this policy void.” The policy sued on was issued
on the 19th day of June, 188", and insured the property
of Hughes for $800 until the 19th day of June, 1890.
On the 4th day of July, 1889, Hughes procured another
policy of insurance upon said property from the Pheenix
Tnsurance Company of New York. This policy was also
for $300 and insured the property for one year. The tak-
ing out of this second policy by Hughes was not consented
to by the Insurance Company of North America, and not
known to it until after the destruction by fire of the prop-
erty insured in February, 1890. The defense made in the
district court to this suit by the insurance company was the
procuring on the insured property by Hughes of the sec-
ond policy of insurance. The evidence establishes with-
out dispute that Hughes procured the second insurance
policy at the time and in the manner stated above. Is this
violation by Hughes of said clause in the first insurance
policy a defense for the insurance company in a suit upon
the policy? We think it is. “We do not think that
Hughes’ violation of this provision in the policy rendered
the contract void, but simply voidable at the election of
the insurance company. The provision is a reasonable
one. It is not unconscionable nor illegal, nor is it contrary
to public policy. It is a provision inserted in the policy
for the benefit of the insurer and a provision which the in-
surance company may waive. It is designed as a check
upon the disposition of the evil-minded to over-insure
their property and destroy it. But where such a provision
is violated by the insured it will furnish the insurance
company, if it elects to avail itself of it, a complete de-
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fense to a suit for a loss under the policy brought by the
insured, unless it be shown that such violation of the pol-
icy on the part of the insured was brought about through
fraud or mistake, or was waived by the insurance company
after it became aware thereof. In German Ins. Co. v.
Heiduk, 30 Neb., 288, the facts were: Heiduk insured his
property with the German Insurance Company. The pol-
icy provided for $400 of other and concurrent insurance,
which Heiduk at once placed with the German. Insurance
Company. The policy also provided that Hughes must
obtain the written consent of the German Insurance Com-
pany for all additional insurance on the insured property
or he should not recover from it in case of loss. After
Heiduk had placed the $400 of concurrent insurauce per-
mitted by the policy of the Germau Insurance Company,
he procured the Orient Insurance Company of Hartford,
Counecticut, to issue to him another policy of $500 on the
same property insured by the German Insurance Com-
-pany. The property insured was destroyed by fire, and
Heiduk brought suit against the German Insurance Com-
pany on its policy. It set up as a defense the procuring
by Heiduk of the additional policy from the Orient Com-
pany, in violation of the terms of the policy sued upon.
This court, speaking through the present chief justice,
Norvar, held that the procuring by Heiduk of the addi-
tional insurance from the Hartford Company, in violation
of the provisions of the policy he had obtained from the
German Insurance Company, was a defense to that com-
pany against Heiduk’s suit. The facts of the case at bar
are within the principles decided in German Ins. .Co. v.
Heiduk, supra, and controlled by that case.

Two arguments are relied upon here by counse! for
Hughes to overthrow the defense of the insurance company
in this case:

1. Tt is said that Hughes himself did not procure the
additional insurance policy from the Phoenix Company and
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that he did not authorize any one to procure it for him and
had no knowledge of its being procured at the time it was
issued. Tt appears from the testimony that Hughes re-
sided on a farm near the city of O’Neill, Nebraska; that
the insured property was a store building in that city, and
that one Hynes was the agent of Hughes for the purpose
of renting and looking after the store building. There is
no evidence that Hynes had any authority from Hughes to
insure the store building, It appears, however, that
Hughes was indebted to Hynes, and on or about the 4th
day of July, 1889, the latter progured from the Pheenix
Insurance Company the additional policy spoken of above,
in '’ the name of Hughes. It does not clearly appear that
Hughes knew-of the existence of the additional policy un-
til after the property was destroyed by fire. Soon after the
destruction by fire of the property, however, Hughes made
a-settlement with the Pheenix Insurance Company and ob-
tained from that company $400, in satisfaction of his claims
against it by reason of the destruction of the insured prop-
erty by fire. 1lere, then, was a ratification by Hughes of
the act of Hynes-in procuring this additional policy of
insurance; and this ratification related back to the date of
the issuing of the policy, and Hughes became bound by
the effects thereof, and by the results flowing therefrom, as
much so as if he had himslf procured the poliey of insur-
ance.” The acceptance by a principal of the fruits of an
unauthorized contract made by his agent, with full knowl-
edge of all the facts, is a ratification of such agent’s con-
duct. -

2. The policy of insurance issued by the Pheenix Insur-
ance Company contained a provision identical with the
provision quoted above from the policy sued on. It is now
argued by counsel for Hughes that inasmuch as he did not
disclose to the Pheenix Company at the time he procurel
this policy the existence of the policy in suit, that the Phee-
nix policy was never in force, and, therefore, he may en-
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force the policy in the suit, notwithstanding his violation
of its provisions by procuring other insurance on the prop-
erty. In other words, the contention of Hughes is that
the Pheenix Company’s policy never went into force and
was never a valid insurance on his property, and that by
the provisions of the policy in suit he was only prohibited
from procuring other valid insurance. We do not think
that the policy issued by the Pheenix Company was abso-
lutely void. Like the policy in suit, it was voidable at the
election of the Pheenix Company. If that company saw
fit, it might waive the fraud perpetrated on it by Hughes
in procuring from it the policy of insurance without dis-
closing to it that the property was aiready insured in an-
other company. There is another thing to be said of this
argument. By the provisions of the insurance contract
entered into between Hughes and the Insurance Company
of North America, Hughes in effect promised that he
would not procure any additional insurance upon the prop-
erty without the knowledge and consent of that company.
He has violated his agreement in that respect, and when
this violation is pleaded against him as a defense in a suit
in which he seeks to enforce the contract, he then pleads in
avoidance of such defense that, although he attempted to
violate his contract, he did not succeed, because the contract
that he made for additional insurance was not valid, for the
reason that he procured it by fraudulently concealing from
the party with whom he made it the existence of the contract
sued on. We decline to adopt any such jugglery. To
permit Hughes to say that-the Pheenix Insurance Com-
pany’s policy never had any validity is to permit him to
take advantage of his own wrong. The courts will inter-
pret and enforce the contracts of parties as made and under-
stood by them when such contracts were entered into upona
valuable consideration and without fraud or mistake, Ttis
not to be denied that the argument made here by the learned
counsel for the plaintiff in error seems to have received
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the approbation of some courts of eminent respectability.
(Hubbard v. Hartford Fire Ins. Co., 33 Ia., 325; Knightv.
Lureka Fire & Marine Ins. Co., 26 O. St., 664; Fireman’s
Ins. Co. of Dayton v. Holt, 35 O. St., 189; Thomas v.
Builders Mutual Fire Ins. Co., 119 Mass., 121; Ger-
mania Fire Ins. Co. v. Klewer, 22 N. E. Rep. [Ill.], 489.)
But an examination of these cases discloses the fact that
the provision of the insurance policies examined and con-
strued therein, with perhaps one or two exceptions, did not
contain the words “valid or invalid” found in the provis-
ion of the policy sued upon. We think the better rule,
and the one supported by the weight of authority, is that
where an insurer stipulates in the contract of insurance
that it shall not be liable thereon, or that the insurance
contract shall be void if, without its knowledge or consent,
the insured shall procure additional insurance upon the in-
sured property, and the assured violates such insurance
contract by so procuring additional insurance, that then
the first insurance contract is voidable at the election of the
insurer, and such violation thereof is a defense against the
insured in a suit upon such first contract, unless it be
shown that such violation of the insurance contract in the
procuring of the additional insurance was brought about
through fraud or mistake, or has Leen waived by the first
insurer. (Pheniz Ins. Co. v. Lamar, 106 Ind., 513; Bar-
nard v. National Fire Ins. Co., 27 Mo. App., 34; Conti-
nental Ins. Co. v. Hulman, 92 1l., 145; Zinck v. Pheniz
Ins. Co., 60 Ia., 266; Keyser v. Hartford Fire Ins. Co.,
33 N. W. Rep. [Mich.], 756.) The learned district court
was entirely right in instructing the jury to relurn a ver-
dict in favor of the insurance company, and its judgment is

AFFIRMED.
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ANTONE GANZER V. KATIE SCHIFFBAUER.
FiLED May 15, 1894, No. 5346.

1. Review: BRIEFs: MISCONDUCT OF ATTORNEYS. It isconduct
reprehensible in the highest degree for counsel in their briefs
and arguments in this court to indulge in reflections upon the
integrity of the district judges. Briefs filed here containing
such reflections will not be considered by this court, but ordered
stricken from the files.

2. Judgments: Power oF Courts To Moniry. The power of a
district court over its own judgment during the term at which
it is rendered is entirely diseretionary; but the discretion of the
court as to the vacation or modification of a judgment ends with
the adjournment of the term at which snch judgment was ren-
dered, and neither the court nor the judge has any anthority to
vacate or modify a judgment rendered by it after the term at
which it was rendered, except for the causes and in the manner
prescribed by the statute, and except in the exercise of its gen-
eral equity powers. Smith v. Pinney, 2 Neb., 139, followed.

3. Petition to Vacate Judgment: GrRoUNDS: PLEADING. A
defendant, after the close of the term of court at which a judg-
ment was rendered agaiost him, filed a petition to vacate such
judgment on the grounds that neither he nor his counsel was
present during such term of court, nor had any knowledge of
the date of the session before its adjournment; that he wrote the
clerk of the court, inquiring for the date of the term prior
thereto, but received no reply; that by the usual route of travel
he lived and was served with summons four hundred and fifty
miles from the place of helding said court; that he employed
one of a firm of three lawyers to defend his case, but the coun-
sel so employed was in attendance upon the supreme court dur-
ing the session of court at which such judgment was rendered,
and neither of his partners knew anything of defendant’s case,
nor had anything todo with its management. Held, That these
facts do not show that defendant was prevented by unavoidable
casualty or misfortune from defending his suit, within the mean-
ing of section 602 of the Code of Civil Procedunre, and that,
therefore, the petition does not state a cause of action.

4. Attorney and Client: DuTiEsS oF MEMBER OF LAwW FIRM.
When one member of a law firm is retained or employed, such
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employment or retainer is that of the entire firm, and it is the
duty of the attorney retained or employed to fully inform his
partners of all engagements he has undertaken on behalf of the
firm, and impart to them all the facts within his knowledge
bearing upon the case.

ERRor from the district court of Scott’s Bluff county.
Tried below before CHURCH, J. '

Allen, Robinson & Reed, for plaintiff in error.

M. J. Hyffman and W. J. Richardson, for defendant in
in error, cited: Hastings School District v. Caldwell, 16
Neb., 72; Smith v. Groves, 24 Neb., 549; Lieby v. Ludlow,
4 0., 492; Spencer v. Thistle, 13 Neb., 229; Bernstien v.
Brown, 23 Neb., 64; Morrill v. Taylor, 6 Neb., 252.

Racax, C.

On the 19th day of April, 1890, Katie Schiffbauer,
formerly Ganzer, brought a suit in the district court of
Scott’s Bluff county against Antone Ganzer and William
Ganzer to set aside and have declared void a mortgage and
deed made by her upon certain real estate to Antone Ganzer,
upon the grounds that said mortgage and deed were ob--
tained from her without consideration and by fraud. The
parties made defendants were personally served with sum-
mons, but William Ganzer did not appear in the case. On
the 12th day of May, 1890, Antone Ganzer, by his attor-
neys, Messrs. Allen, Robinson & Reed, filed a demurrer to
the petition of Mrs. Schiffbauer. The district court of
Scott’s Bluff county convened on the 25th day of May,
1890. On the 27th day of May, 1890, the case was called
and the demurrer to the petition overruled. On the 29th
day of May, 1890, Antone Ganzer not appearing further in
the case and no one appearing for him, the court proceeded
to a trial of the case and rendered a decree canceling the
deed and mortgage made by Mrs. Schiffbauer to her father,
Antone Ganzer. On the 23d day of June, 1890, Antone
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Ganzer, by his counsel, Messrs. Allen, Robinson & Reed,
filed in the district court of Scott’s Bluff county a duly
verified petition for a new trial of the case of Mrs. Schiff-
bauer against Antone Ganzer and others. The substance
of this petition is as follows:

1. A denial of the truth of the averments in Mrs.
Schiffbauer’s petition, which she filed for the cancellation
of the deed and mortgage.

9. That the plaintiff, in the petition for a new trial, then,
and for ten years prior thereto, had lived on a farm in
Madison county, Nebraska, at which place he was served
with summons in the case brought by Mrs. Schiffbauer
against Antone Ganzer, and distant four hundred and fifty
miles by the direct and usual course of travel from the
county seat of Scott’s Bluff county; that on the 12th day
of May, 1890, he had caused a demurrer to be filed to the
petition of Mrs. Schiff bauer against him, sending said de-
murrer by mail to the clerk of the court of Scott’s Bluff
county, and inquiring of said clerk when the court would
be in session; that he received mo information from the
clerk as to when the session of the court would be held
and did not know of the May, 1890, term of said court
until after it had adjourned.

3. That he was not present at the time the district court
ruled on the demurrer filed to Mrs. Schiff bauer’s petition,
nor at any time during said term of court; that he had
employed Mr. Allen, of the law firm of Allen, Robinson
& Reed, to conduct the defense of the case brought by Mrs.
Schiffbauer ; that Mr. Allen, on behalf of the firm, had
undertaken said defense ; that Mr. Al'en, on the 24th day
of May, 1890, was called to Lincoln, Nebraska, to attend
a term of the supreme court, and remained there until the
first of June following, and on his retarn home first learned
that at the May, 1890, term of the Scott’s Bluff county
court it had decided the case brought by Mrs. Schiff bauer
and adjourned ; that neither of the other members of the
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firm of Allen, Robinson & Reed knew anything about the-
case, nor had anything to do with its management.

To this petition for a rehearing Mrs. Schiffbauer de-
murred, on the ground that the same did not state facts.
sufficient to entitle Antone Ganzer to a new trial. The
court sustained the demurrer and dismissed the petition
for a new trial, and Antone Ganzer brings this ruling of
the court here for review.

Counsel for the plaintiff in error, in their brief filed
here, say: “The judgment [Schiffbauer v. Ganzer] was a
¢snap judgment,’ to which the judge hearing the demurrer
seems, from the record, to have been a party. * * *
This ruling was made either by an ignoramus, or with the
ulterior purpose of wronging the plaintiff in error.” This
statement of counsel is reprehensible in the highest degree.
It is as uncalled for as it is undignified. Counsel must
confine their arguments to the merits of the cases in hand,
and not indulge in libels upon the trial judges, or cease to
practice in this court. The brief filed herein by counsel
for plaintiffs in error will be stricken from the files.

Did the court err in sustaining the demurrer of Mrs.
Schiffbauer to the petition of Antone Ganzer for a new
trial ? This petition was filed after the adjournment of the
term of court at which the decree of Mrs. Schiffbauer
against Antone Ganzer was rendered. Section 602 of the
Code of Civil Procedure provides: “A district court shall
have power to vacate or modify its own judgments or
orders, after the term at which such judgment or order was
made: First—By granting a new trial of the cause, within
the time and in the mauner prescribed in section 318.  Sec~
ond—By a new trial granted in proceedings against defend-
ants constructively summoned, as provided in section 77.
Third—For mistake, neglect, or omission of the clerk, or
irregularity in obtaining a judgment or order. Fourth—
For fraud practiced by the successful party in obtaining
the judgment or order. Fifth—For erroneous proceedings
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against an infant, married woman, or person of unsound
mind, where the condition of such defendant does not
appear in the record, nor the error in the proceedings.
Sixth—TFor the death of one of the parties before the judg-
ment in the action. Seventh—For unavoidable casualty
or misfortune, preventing the party from prosecuting or
defending. Eighth—TFor errors in a judgment shown by
an infant in twelve months after arriving at full age, as
prescribed in section 442. Ninth—For taking judgments
upon warrants of attorney for more than was due to the
plaintiff, when the defendant was not summoned, or other-
wise legally notified of the time and place of taking such
Jjudgment.” The power of a district court over its own
Jjudgment during the term at which it is rendered is en-
tirely discretionary; but the discretion of the court as to
the vacating or modifying its judgments or orders ends
with the adjournment of the term at which such judgment
was rendered or order made, and a court or judge has no
authority to vacate or modify or set aside any judgment
rendered by it after the term at which it was rendered, ex-
<cept for the causes and in the manner prescribed by the
statute, and except in the exeicise of its general equity
Jurisdiction, (Smith v. Pinney, 2 Neb., 139.)

If the facts stated by the plaintiff in error in his peti-
tion entitle him to a new trial, it is because such facts come
within the seventh subdivision of section 602 of the Code
quoted above, viz., that he was prevented by unavoidable
casualty or misfortune from defending the suit of Mrs.
Schiff bauer against him. The reason he alleges as to why
he was prevented from defending that suit are that he did
not know at what time the district court of Scott’s Bluff
-county would be in session, and that the counsel he em-
ployed had business in this court at the time the Scott’s
Bluff district court was in session, and that the other mem-
bers of the firm of Allen, Robinson & Reed did not know
anything about the case of the plaintiff in error, nor have
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anything to do with the management of it. These facts
do not show that the plaintiff in error was prevented from
defending his suit by unavoidable casualty or misfortune.
The fact that the plaintiff did not know when the district
court of Scott’s Bluff county would be in session is no ex-
cuse for his failure to attend there and defend his case.
(Smith v. Pinney, supra.) Neither is it any excuse for the
plaintiff in error that the counsel he employed to attend to
his case neglected to do so. The failure of Allen, Robin-
son & Reed to ascertain at what time the district court of
Scott’s Bluff county would be in session and to be present
there and defend the suit of the plaintiff in error may af-
ford him a cause of action against them, but the neglect of
the counsel of plaintiff in error affords no reason why the
district court should have granted the plaintiff in error a
new trial ; nor does the fact that the plaintiff in error re-
sided four hundred and fifty miles distant from the place
where the action against him was to be tried afford him
any excuse, under the facts stated in his petition, for not
being present at the trial of the suit brought by Mrs. Schiff-
bauer. He was not compelled to employ counsel living at
a distance from the county seat of Scott’s Bluff county.
If he chose to do so, and the counsel employed, either
through neglect or by reason of having engagements else-
where, failed to attend at the time of the trial of the case,
such engagements and such failure of counsel were neither
unavoidable casualties nor misforiunes within the mean-
ing of the statute. Nor is there any merit whatever in
the averment that Robinson and Reed, members of the
firm of Allen, Robinson & Reed, knew nothing of the
plaintiff in error’s case and had nothing to do with it.
When one member of a law firm is retained or employed,
such employment or retainer is that of the entire firm, and
it is the duty of the attorney retained or employed to fully
inform his partners of all the engagements he has under-
taken on behalf of the firm, and impart to them all the
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facts within his knowledge bearing upon said case. The
judgment of the district court is

AFFIRMED.

JorpAN & McCarTHY v. DEWEY & STONE.
FILED MaAy 15,1894, No. 4159.

1. Attachment: PLEADING. Attachment, though sometimes
calied aun ancillary or auxiliary procecding, is nevertheless in
all essential respects, a suit. The affidavit of a plaintiff made
to obtain the writ of attachment, and the affidavit of a defend-
ant, when made, denying the truth of the averments of the
plaintiff, constitute the pleadings in the proceeding.

2. Motion to Dissolve Attachment: TRIAL: OPENING AND
CLosING. The party issuing the attachment is entitled to the
opening and closing on the hearing of a motion to dissolve, and
on him is the burden of proof. Olds Wagon Co. v. Benedict, 25
Neb., 372, followed. (Dolan v. Armstrong, 35 Neb., 339.)

3. Attachment: TRIAL oN MoTioN To DissoLvE: Issuks: EvI-
DENCE. Where the grounds for the issuing of an attachment
are alleged in the language of the statute, and the defendant
denies by affidavit the truth of the averments made to obtain
such attachment, and moves to dissolve the same, the court
before whom the proceeding is pending should by an order re-
quire the plaintiff in attachment, within a reasonable, fixed time,
to file such affidavits or other evidence as he desires or relies
upon to sustain the averments made by him to obtain the issu-
ing of the attachment writ; and the defendant, in a reasonable,
fixed time thereafter, to file such affidavits or other evidence as
he desires or relies upon to traverse, explain, or avoid the case
made by the plaintiff’s evidence; and the plaintiff, in a reason-
able, fixed time thereafter, to file such affidavits or other evi-
dence as is applicable in rebuttal.

Error from the district court of Greeley county. Tried
below before HARrRISON, J.
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T. J. Doyle and M. B. Gearon, for plaintiffs in error,
cited: Parmer v, Keith, 16 Neb., 92; Peru Plow & Wheel
Co. v. Benedict, 24 Neb., 345; Maxwell, Pleading & Prac-
tice, 508; Wilson v. Shepherd, 15 Neb,, 15,

J. R. Hanna, contra, cited: Maxwell, Pleading &
Practice [5th ed.], 508; Dolan v. Armstrong, 35 Neb.,
339; Olds Wagon Co. v. Benedict, 25 Neb., 372; Ellison
v, Tallon, 2 Neb., 14; Steele v. Dodd, 14 Neb., 496 ; John-
son v. Steele, 23 Neb., 82; Holland v. Commercial Bank
of Weeping Water, 22 Neb., 571; Mayer v. Zingre, 18
Neb., 458; Brome v. Cuming County, 31 Neb., 363;
Pierpont v. Crouch, 10 Cal., 315; Leighton v. Walker, 9
N. H,, 59; Bartlett v. King, 12 Mass, 545 ; People v. Van
Nort, 64 Barb. [N. Y.}, 205; Dexzter & Limerick Plank
Road Co. v. Allen, 16 Barb. [N. Y.], 15; Daviess v. Fair-
bairn, 3 How. [U. 8.], 636; United States v. Tynen, 11
Wall. [U. 8.], 88; United States v. Claflin, 97 U. S., 546 ;
Wilson v. Shepherd, 15 Neb., 15.

[ ]
Raeax, C.

Dewey & Stone brought an action in the district court
of Greeley county against Jordan & McCarthy on two
promissory notes of $250, each dated March 1, 1888, and
due in thirty and sixty days. At the same time they filed
an affidavit for and caused a writ of attachment to be issued
and levied upon the property of Jordan & McCarthy. Jor-
dan & McCarthy filed a motion to discharge this attach-
ment, and at the same time filed an affidavit in which they
denied the trath of all the allegations in the affidavit made
by Dewey & Stone to obtain the attachment. Dewey &
Stone then filed a number of affidavits in support of their
attachment. Jordan & McCarthy then filed a number of
affidavits explaining and tending to disprove the frauds
charged by Dewey & Stone in their affidavits in support of
their attachment proceeding. The affidavits so filed by
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Jordan & MecCarthy the district court, on motion of coun-
sel for Dewey & Stone, struck from the files and refused to
consider. The motion to discharge the attachment was
overruled and judgment rendered in favor ‘of Dewey &
Stone on the notes and an order made sustaining the attach-
ment, and Jordan & McCarthy bring the case here for re-
view., Numerous errors are assigned, one only of which it
will be necessary to notice, viz : Did the court err in strik-
ing from the files and refusing to consider the affidavits of
Jordan & McCarthy filed by them traversing the facts set
up in the affidavits of Dewey & Stone in support of their
attachment proceeding?

Dewey & Stone in their affidavit for attachment alleged
the following grounds therefor against Jordan & Mec-
Carthy:

“1. That they were about to remove their property or a
part thereof out of the jurisdiction of the court with intent
to defraud their creditors.

2. That they were about to convert their property into
money for the purpose of placing it beyond the reach of
their creditors.

“3. That they had property and rights in action which
they concealed. _

“4, That they had assigned, removed, or disposed of
their property, or a part thereof, with intent to defraud
their creditors.

“b, That they had fraudulently contracted the debt or
incurred the obligation sued on.”

The affidavits filed by Dewey & Stone to support these
wholesale charges of fraud contained no testimony to sup-
port any of them except the fifth.—that Jordan & MeCar-
thy fraudulently contracted the debt sued on. The testi-
mony on that point was as follows: In February, 1886,
the Bradstreet Mercantile Agency wrote to Jordan &
MecCarthy, requesting them to inform it, the Bradstreet
Agency, of their—Jordan & McCarthy’s—financial condi-

45
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tion; their names; ages; their capital stock; their prop-
erty ; their liabilities, etc.; and enclosed them a blank for
that purpose. Jordan & MecCarthy filled out this blank,
signed it and returned it to the Bradstreet Agency. In this
blank, amongst other things, not material here, they stated
that they had started into business on the 25th day of Feb-
ruary, 1886, with a capital of $3,000; that they had suc-
ceeded one Moriarty; that they had never failed in busi-
ness ; that they estimated the value of the stock they had
on hand at $1,000; that they had in cash at that time
$600; that they owned three horses, two colts, twenty-five
head of cattle, which they valued at $1,000; that they had
just purchased the business they owned, a hardware stock,
of one Moriarty and owed him $1,700 therefor, but would
pay him $900 in sixty days and the balance in a year; that
they had a fair stock on hand and owned two hundred and
forty acres of good land, clear except a mortgage of $500,
and that they did not owe any other debts.

The evidence of Dewey & Stone tended to show that
after Jordan & McCarthy had made this statement to
the Bradstreet Agency, the agency furnished the state-
ment or a copy of it to them, Dewey & Stone, and that
they gave Jordan & McCarthy credit for the debt sued on
on the strength of this statement. The record does not
show just when the debt, evidenced by the two notes sued
on by Dewey & Stone, was contracted. The notes, how- -
ever, as already statel, were dated March 1, 1888. The
evidence that Dewey & Stone gave this credit of March
1, 1888 to Jordan & McCarthy on the strength of a state-
ment that they made to the Bradstreet Mercantile Agency
in February, 1886, though competent evidence, it must be
said was worth very little. The evidence contained in the
affidavits of Dewey & Stone also tended to show that the
stalement made by Jordan & McCarthy to the Bradstreet
Agency in February, 1836, was false. The affidavits filed
by Jordan & McCarthy, and which the district court
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struck from the files, were mainly directed to showing that
the statement made by Jordan & McCarthy to the Brad-
street Agency in February, 1886, were true, and, it must
be conceded, that Jordan and McCarthy in these affidavits,
if the facts therein stated are true, showed beyond question
that the statement made by them to the Bradstreet Agency
was then in all material respects true. The learned district
judge must have made the ruling that he did vpon the
theory that Jordan & McCarthy, at the time they filed
their affidavit denying the truth of the allegations in the
affidavits of Dewey & Stone for the attachment, were at
that time compelled to file all the affidavits upon which
they relied for a dissolution of the attachment, and that,
therefore, Jordan & McCarthy had no right to file affida-
vits controvertiug the affidavits of Dewey & Stone filed in
support of their attauchment. Is this the rule? In Max-
well’s Pleading and Practice, at page 508, that author
states the rule as follows: “ Where the motien to discharge
the attachment is made upon affidavits on the part of
the defendant, or other evidence and papers in the case,
he should be required to file all the affidavits and evi-
dence on which he intends to rely to secure a dissolu-
tion of the attachment” We do not think this rule
is sound. It is not one calculated to protect the rights
of purties no1 to subserve the ends of substantial jus-
tice. The case at bar is an apt illustration. Here,
Dewey & Stone, to secure an attachment, allege five dis-
tinet statutory grounds. How were Jordan & McCarthy
to know what act of theirs Dewey & Stone relied upon as
fraudulent?  All that they could reasonably do in the first
instance, it seems to us, was what they did do,—file an affi-
davit denying the allegations of fraud set out by Dewey &
Stone and put them upon their proofs. It must be borne
in mind that Dewey & Stone, in their affidavit for the ut-
tachment, stated no fact that would afford Joirdan & Me-
Carthy any notice as to what transaction of theirs Cewey
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& Stone thought was fraudulent. They simply stated
in their affidavit conclusions. These allegations were in
the language of the statute and were sufficient; but the
question we are dealing with is, how were Jordan & Mec-
Carthy to know as to what transactions of theirs Dewey &
Stone relied upon to sustain their allegations of fraud?
Can it be possible that Jordan & McCarthy, at the time
they filed their motion to discharge the attachment, in order
to meet the charge of Dewey & Stone that they had re-
moved their property out of the jurisdiction of the court,
were compelled to go into an explanation of all the sales
and conveyances and incumbrances they had made of
their property since they began business? Were they
obliged to explain the sales of their stock and their real
estate, if they made such sales, and show what they had done
with the proceeds? And in order to meet the charge that
they had rights in action which they concealed, were they
obliged to schedule all their assets of every name and nature
in order to anticipate what Dewey & Stone might possibly
allege in their affidavits? And were they obliged to secure
a copy of the statement made to the Bradstreet Agency two
years belore and set it out and then collect the proof to show
that this statement when made was true, in anticipation of
Dewcy & Stone’s offering in evidence facts to show that the
statement made by them to the Bradstreet Agency was false?
‘We do not think such arulea just one, An attachment is
'sometimes called a special proceeding; sometimesan ancillary
orauxiliary proceeding ; but it isnevertheless, in all essential
respects, an action or a suit. The affidavit required to be
made for obtaining the issuing of the attachment writ is
analogous to a petition, and the affidavit of a defendant,
when made, denying the truth of the averments of the
plaintiff corresponds to an answer, and these affidavits con-
stitute the pleadings in the attachment proceeding. The
party suing out the attachment is entitled to the opening
and closing on a motion to dissolve, and on him is the
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burden of proof. (Olds Wagoi Co. v. Benedict, 25 Neb.,
372; Dolan v. Armstrong, 35 Neb., 339.) When an affi-
davit is filed to procure an attachment, and the grounds for
the issuing of such attachment are alleged in the language
of the statute, and the defendant denies by affidavit the
truth of the averments made to obtain such attachment, and
moves to dissolve the same, the court or judge before whom
the proceeding is pending should by an order require the
plaintiff in attachment, within a reasonable, fixed time, to
file such affidavits or other evidence as he desires or relies
upon to sustain the averments made by him to obtain the
issuing of the attachment writ; and the defendant, in a
reasonable, fixed time thereafler, to file such affidavits or
other evidence as he desires or relies upon to traverse, ex-
plain, or avoid the case made by the plaintiff’s evidence;
and the plaintiff, in a reasunable and fixed time thereafter,
to file such affidavits or other evidence as is applicable in
rebuttal. We think the learned district judge erred in
striking from the files the affidavits of Jordan & Me-
Carthy, for which ruling the judgment of the district
court sustaining the attachment must be and is reversed.

REVERSFED AND REMANDED.

HARrRisox, J., not sitting.

CHicAGo, BUuRLINGTON & QUINCY RAILROAD COMPANY
V. MiraxDA W YMORE, ADMINISTRATRIX,

FiLEDp MAy 15,1894. No. 5168.

1. Negligence: QUESTION FOR JURY. Questions of negligence
and contributory negligence, where the facts are such that from
them different minds my reasonably draw different conclusions,
are for the jury and not for the court to determine.
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2. Railroad Companies: Duries To PERSONS ON RIGHT OF
WAY. A railroad company does not discharge its whole duty
by refraining from wantonly injuring a trespasser mpon its
tracks after observing his position. It is bound in all cases to
exercise reasonable care to avoid injuring all persons who are
known to be, or who may be reasonably expected to be, upon its
right of way.

3. Release and Discharge: RAILRoAD CoOMPANIES: DEATH
oF EMPLOYE: DAMAGES: RIGHTS OF WIDOW AND CHILDREN.
A railroad company had connected with it a relief department
composed of employes who contributed certain amounts from
their wages towards an insurance fund for their relief when in-
jured and for the relief of beneficiaries named in case of death.
The railroad company collected the funds, furnished the neces-
sary clerical force, and guarantied payment of loss. A member
of this association agreed that in consideration of the amounts
paid by the company, the acceptance of benefits for injury or
death should operate as a release and satisfaction of all claims
for damages against the company arising from such injury or
death which could be made by him or his legal representatives.
He was killed in an accident upon the railroad. The beneficiary
named was his widow, who accepted the benefit, and by instru-
ment in writing received it ‘‘in full satisfaction and discharge
of all claims or demands on account of or arising from the
death of said deceased which I now have or can hereafter have”
against either the relief fund or the railroad company. Subse-
quently, as administratrix, she brought suit for damages against
the railroad company on behalf of herself and children. Held,
(1) That the deceased’s contract did not of its-1f waive a right
of action; (2) that neither that contract, nor the acceptance of
the money or release ot liability by the widow, operated to bar
a right of action by the administratrix on behalf of the chil-
dren; (3) that her voluntary acceptance of the benefit and re-
lease of the company did operate to bar any action for her own
benefit.

Exrror from the district court of Custer county, Tried
below before HAMER, J.  °

The facts are stated by the commissioner in the opinion.

T. M. Marquett and J. W. Deweese, for plaintiff in error:

The railroad company is not liable for damages which
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result to a person on account of his walking or being upon
a railroad track or private grounds of the company at a
place where he has no right to be, and other than a public
or private crossing recognized as such, except where the
company is guilty of wanton or willful negligence alter
discovering the position of the person so injured. (Spicer
v. Chesapeake & O. R. Co., 12 S. E. Rep. [W. Va.], 553;
Blight v. Camden & A. R. Co., 21 Atl. Rep. [Pa.], 995;
Hurgreaves v. Deacon, 25 Mich., 5; Dlauhi v. St. Louds,
LM &8 R. Co,16 S. W. Rep. [Mo.], 281 ; Ross wv.
Texas & P. R, Co., 44 Fed. Rep., 44; Woodruff' v. North-
ern P. R. Co., 47 Fed. Rep., 689; Palmer v. Chicago, St.
L. & P R. Co, 14 N. E. Rep. [Ind.], 70; Tennis v. In-
terstate C. R. T. R. Co., 25 Pac. Rep. [Kan.}, 876 ; Toomey
v. Southern P. B, Co., 24 Pac. Rep. [Cal.], 1074 ; Musser
v. Chicago, R. 1. & P. R. Co., 27 N. W. Rep. [Ia.], 776;
Baumeister v. Grand Rapids & I. R. Co., 34 N. W. Rep.
[Mich.], 414; Schefller v. Minneapolis & St. L. R. Co., 21
N. W. Rep. [Minn.], 711; Philadelphia & B. R. Co. v.
Hummell, 44 Pa. St., 378; Mason v. Missowri P. R. Co.,
27 Kan,, 83; Carrico v. West Virginia C. & P. R. Co.,
14 8. E. Rep. [W. Va.], 12; Savannah & W. R. Co. v.
Meadows, 10 So. Rep. [Ala.], 141; Burlington & M. R.
R. Co. v. Wendt, 12 Neb., 76; Clary v. Burlington & M.
R. R. Co., 14 Neb., 235.)

The member of the relief association is not bound to ac-
cept the benefits due under his contract of membership, nor
is his beneficiary bound to accept the same; but it is merely
optional with him or his beneficiary. It gives them a
choice and an option whether they will bring suit for dam-
ages if they think the company is liable, or whether they
will accept the benefits under the relief association con-
tract. Such a contract is not against public policy, nor
unreasonable, nor void. (Fuller v. Baltimore & Ohio FEm-
ployes’ Relief Association, 67 Md., 433; Martin v. Balti-
more & O. R. Co., 41 Fed. Rep., 128 ; Graft v. Baltimore
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& O. R. Co., 8 Atl. Rep. [Pa.], 206; Spitze v. Baltimore
& O. R. Co., 23 Atl. Rep. [Md.], 308; Owens v. Baltimore
& O. R. Cb., 35 Fed. Rep., 718; State v. Baltimore & O.
R. Co., 36 Fed. Rep., 655; Ohio & M. R. Co. v. Heaton,
35 N. E. Rep. [Ind.], 687.)

Stipulations of settlement and receipts given are held to
be good, and enforced in courts of law; and no action can
be maintained on account of a cause of action which is set-
tled until the settlement is set aside for fraud or mistake.
(Snider v. Adams Express Co., 63 Mo., 383 ; Wallace v.
Chicago, St. P., M. & O. R. Co., 25 N. W. Rep. [Ia.],
772; Gould v. Cayuga County Nat. Bank, 86 N. Y., 84;
Pennsylvania R. Co. v. Shay, 82 Pa. St., 202; Glenn v.
Staller, 42 Ia., 109; Butman v. Hussey, 30 Me.,, 263;
Moorman v. Collier, 32 Ia., 138; Belger v. Dinsmore, 51
N. Y., 170; Mateer v. Missouri P. R. Co.,16 S. W. Rep.
[Mo.], 848; Hinkle v. Minneapolis & St. L. R. Co., 31
Minn., 434 ; Guldager v. Rockwell, 24 Pac. Rep. [Col.],
556.) No action can be maintained where a release has
been given, until it has been set aside, and whatever has
been received, paid or tendered back. (First Nat. Bank of
Bainesville, O., v. Yocum, 11 Neb., 328; Euast T, V. & G.
R. Co. v. Hayes, 10 S. E. Rep. [Ga.], 351; Doane v.
Lockwood, 115 111., 490 ; Oswego Starch Faclory v. Len-
dirum, 57 Ia., 573; Gulliher v. Chicago, R. 1. & P. R.
Co., 13 N. W. Rep. [Ia.], 429.)

J. 8. Kirkpatrick, also for plaintiff in error,

Sullivan & Gutterson, contra.

Irving, C. ’

This was an action under chapter 21, Compiled Statutes,
by Miranda Wymore, as administratrix of John K. Wy-
more, deceased, against the plaintiff in error for damages
caused by the death of said John K. Wymore. On the
25tb day of August, 1890, at about 2 o’clock in the morn-
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ing, a special freight train of the plaintiff in error reached
the station of Mullen, bound west. The operator at Mullen
was instructed by the train dispatcher to hold the special
for an east-bound train. The operator gave the order to
the conductor, and after the lapse of two or three minutes
the train pulled away from the station westward. There
was a side track south of the main track with a switch at
each end. The special stopped after it had passed the west
switch. The brakeman at the rear of the train opened the
switch and boarded the train. The train backed upon the
side track. After it had passed upon the side track, the
brakeman at the front end of the train undertook to close
the switch, but his key failed to open the lock. While he
was struggling to close the switch the east-bound train
came in sight around a curve. There is evidence tending
to show that it was running at a rate of about thirty miles
an hour. The brakeman signaled it to stop and then re-
newed his efforts to close the switch. The evidence also
shows that an open head-light is a signal that the main track
is obstructed and that the head-light of the west-bound
special was left open. There is evidence tending to show
that the engineer of the east-bound train endeavored to
stop his train after he saw the brakeman’s signal, but he
evidently failed to do so, for the east-bound train entered
the switch, collided with the west-bound train, and the re-
sult was that the two engines and a number of cars were
heaped together upon the two tracks and upon the space
between them. Wymore was a section foreman in the
employ of the railroad company and resided in a section
house upon the right of way of the railroad south of the
tracks, west of the station and almost due south of the
point where the west-bound engine stood at the time of the
collision. A young lady named Wilgus had come to Mul-
len that day for the purpose of taking a passenger train
which was due at Mullen about half past three in the
morning. She had gone to Wymore’s house and she and
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Wymore left the house for the depot about 2 o’clock.
When the wreck was cleared away their dead bodies were
found beneath the wreck and between the side track and
the main track. A public roadway accessible from Wy-
more’s house crossed both tracks between Wymore’s house
and the station, which was situated north of the main track.
The inference is that Wymore and Miss Wilgus, on leav-
ing the hou-e, found the roadway blocked by the west-bound
train on the side track, and in the effort to reach the station,
crossed the side track at a point almost north from Wy-
more’s house and were proceeding between the two tracks
towards the depot when the wreck occurred. There was
evidence tending to show that the tracks were at that point
from fifteen to twenty-five feet apart. The negligence al-
leged as constituting the cause of action was the delay of
the conductor of the west-bound train in side-tracking his
train; the running of the train westward to enter the side
track from the west switch instead of from the east; the
failure of the company to provide the brakeman with a
proper key to the switch, and the running of the east-bound
train at a high and dangerous rate of speed as it approached
the station and switch. The railroad denies negligence
and avers contributory negligence. There was a verdict
and judgment for the plaintiff, from which the railroad
prosecutes error.

The assignments of error argued relate to the instruc-
tions. The second instruction given by the court is as
follows:

“ Negligence is the failure to observe, for the protection
of the interests of another person, that degree of care, pre-
caution, and vigilance which the circumstances justly de-
mand, whereby such other person suffers injury; and in
this connection the court instructs you that it was the duty
of the railroad company to provide and furnish its em-
ployes with proper and suitable machinery, implements,
and equipments to operate its trains with reasonable safety.
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In considering whether the company has been guilty of
negligence, you will inquire whether the switch which led
to the side track was kept locked, and whether the com-
pany furnished the brakeman, whose duty it was to unlock
said switch, a key which the person charged with the duty
of furnishing such key had reason to believe was suitable
for the purpose intended, and if you find that there was
negligence on the part of the company in this particular,
and that because of the failure to furnish such key the in-
jury occurred and the death of the deceased was thereby
caused, and you further find that the deceased was right-
fully upon the premises and killed there by reason of the
company’s negligence, you will find for the plaintiff; and
in considering the question whether the deceased was right-
fully upon the premises where his body was found, I in-
struct you that a railway company has a right to obstruct
a public road by permitting its cars to remain upon the
same for the period of ten minutes, that a person traveling
on foot, after waiting such time, has a right to go around
the obstruction, and that if the deceased, after so waiting,
went around the obstruction and at the time he did so, was
vigilant and careful to avoid apparent danger he was not
guilty of contributory negligence.”

The first objection to this instruction is based upon the
argument that the company owed no duty to a trespasser
upon its grounds except where the company was guilty of
wanton or willful negligence after discovering the position
of such trespasser. A number of cases are cited in support
of that argument. The same argument was advanced in
the case of Chicago, B. & Q. R. Co. v. Grablin, 38 Neb.,
90, and this court refused to adopt the doctrine contended
for. It is true that no special duty is in such case de-
volved upon the railroad company in favor of the particu-
lar person injured, but the general duty still does remain
of operating its trains with due regard to the safety of all
persons who are or who may be reasonably expected to be
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exposed to danger by reason of any failure to exercise rea-
sonable care. The conscquence of adopting the doctrine
contended for may be illustrated by the language used in:
one case in which it is announced, and a case which is cited
by the plaintiff in error evidently for the purpose of call-
ing attention to this particular language. In Philadelphia
& R. R. Co. v. Hummell, 44 Pa, St., 375, the court says:
“There is as perfect a duty to guard against accidental
injury to a night intruder into one’s bed chamber as
there is to look out for trespassers upon a railroad where
the public has no right to be.” Surely counsel cannot ex-
pect this court to accept without question the authority of
a case where the author of the opinion has felt compelled
to resort to such language as this to justify the conclusion
reached. Even in the case cited it is intimated that the
company would be bound to exercise ordinery care,—a
dictum which mitigates to some extent the barbarity of the
language quoted. What constitutes ordinary care in such
a case depends largely upon circumstances. We can con-
ceive a case where the right of way of the railroad is pro-
tected by fences, where ample means of ingress are offered
the passenger by absolutely safe methods, and where the
attempt of a person to approach a station along the right
of way would be so hazardous, so difficult, or so unusual
that a jury could hardly be justified in finding that the
company in operating its trains should be required to ex-
ercise any precaution to avoid injuring such persons. On
the other hand there are many stations in this state wlere
the station house stands upon the open prairie, where the
means of approach are by roads which are nothing more
than partly beaten paths over the prairie, where the most
convenient and the generally used means of access is over
and along the company’s tracks. In such a case the com~
pany has every reason to expect that persons having occa-
sion to approach its station probably will be found near
the station and along aud upon its tracks, and a jury might
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reasonably find a company wanting in dne care in the
operation of its trains under such circumstances where
such an inference, under the circumstances first mentioned,
would be unreasonable,

It is also objected to this instruction that there was no
evidence upon which to found that portion of it wherein
the jury was told that negligence might be inferred, in case
the facts were so found, from the failure of the company
to furnish the brakeman a key suitable for the purpose in-
tended. The evidence upon this point is that this key had
been furnished the brakeman the day before; that all the
keys and locks upon the line were uniform, the keys being
furnished from the supply department through the division
superintendent to the brakemen and conductors; that this
key had operated by unlocking switches at Alliance the
day before, but that repeated attempts to unlock this switch
with it proved unavailing. We think this evidence is
suflicient to found the instruction. In a matter so impor-
tant as the proper opening and closing of switches the
jury could properly infer that the company was negligent
in sending out a brakeman equipped with a key which it
was not known would properly control all the locks which
he might have occasion to use. The evidence showed
without contradiction that this key would not unlock this
particular lock, and there was no evidence tending to show
that any test had been made of it before the accident or
that any precautions had been taken to ascertain its safety.

The third objection made to the instruction quoted is
directed to that portion of it which told the jury that the
company might obstruct its road for a period of ten min-
utes, and that a traveler, after waiting such time, had a
right to go around the obstruction, and if in doing so he
was vigilant and careful to avoid apparent danger, he would
not be guilty of contributory negligence. We can see an
objection to this langnage in its reference to the period of
ten minutes, which counsel concede was based upon a mis-
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taken belief as to the existence of a statute or ordinance.
This error operated in favor of the railroad cowmpany, for
the undisputed evidence was that the west-bound train had
not been upon the side track ten minutes when the collision
occurred, and the deceased could not have waited for that
length of time. Therefore the inference from the instrue-
tion would be that he was guilty of contributory negligence
as a matter of law in going around the train within that
period.

After the jury had retired it returned with the following
question: “Had the deceased the right to go upon the
premises where he was killed without waiting for the ex-
piration of ten minutes, or was he bound to wait before
going around the train?”  The first portion of the answer
made to this question was as follows : ‘ He was not bound
to wait. He had the right to go around the train and if
he was vigilant and careful to avoid apparent danger. He
was not guilty of contributory negligence simply by going
around the train, unless he was struck while standing on
the track of the railroad, or so close to it that a train mov-
ing upon the track would have extended so far beyond it
as to reach him and injure him.” The court followed this
language by much more, not in response to the question
asked, but not in its nature prejudicial to the railroad.
We think, however, that there was error in the language
we have quoted. The instruction first quoted practically
told the jury that attempting to cross the track before wait-
ing ten minutes would constitute contributory negligence.
This was error in favor of the company. The instruction
last quoted as peremptorily told the jury that attempting
to cross at any time was not contributory negligence, pro-
vided the deceased was vigilant and careful in crossing.
Whether or not such an act would constitute contributory
negligence would depend upon circumstances. If one at-
tempts to cross a track, observing a train near him and
approaching at a high rate of speed, he might be guilty of
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contributory negligence, no matter how alert he might be
or how careful he was to avoid injury in making the attempt.
The attempt itself might, under such circumstances, be
negligence. On the other hand, seeing the west-bound
train back upon the switch, if no other train was near, and
if the circumstances indicated that the west-bound train
was not about to move forward, the attempt to cross in
front of it could hardly be said to be negligence. Vigi-
lance in crossing would be a sufficient protection. Under
the familiar rule in this state the question should have
been left to the jury as to whether or not, under the cir-
cumstances of this case, the deceased had observed that
degree of caution which a man of reasonable prudence
would exercise, not only in the manner of his crossing the
tracks and passing along the side track, but in making the
attempt to do so at all. For this error we think the cause
must be reversed and remanded for a new trial.

The defendant pleaded, and the evidence shows, that an or-
ganization existed, of a very peculiar constitution, known as
the Burlington Voluntary Relief Department. The scheme
of this association was that the employes of this and cer-
tain other associated companies contributed certain amounts
from their wages to the association. These amounts were
withheld by the company from their pay. These payments
constituted a species of insurance fund to be paid out to
the employe in case of injury or to a beneficiary named by
him in his application for membership in case of his death.
The railroad furnished the clerical force for the manage-
ment of the department, kept the custody of the funds, and
paid to the association interest upon monthly balances. It
also guarantied the payment of losses. The deceased was
a member of this association, and the beneficiary named
was his wife, the plaintiff herein. His application for
membership contained the following provision: “I also
agree, that in consideration of the amounts paid and to be
paid by said company for the maintenance of the relief de-
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partment, the acceptance of benefits from the said relief fund
for injury or death shall operate as a release and satisfaction
of all claims for damages against said company arising from
such injury or death, which could be made by me or my
legal representatives.” After Wymore’s death Mrs. Wy-
more made application for the payment of the death
benefit. It was paid to her, and she at the same time
executed and delivered a document acknowledging its
receipt “in full satisfaction and discharge of all claims or
demands on account of or arising from the death of said
deceased which I now have or can hereafter have, whether
against the said relief fund, the said Chicago, Burlington
& Quincy Railroad Company, or any other corporation
associated therewith in administration of their relief de-
partments.” In reply she pleaded that this release had
been obtained from her by threats upoun the part of the
company that she and her children would be turned out
of the section house unless she executed it. We cannot
consider the issue thus raised, for the reason that the court
excluded all testimony as to such threats. Upon this de-
fense the court instructed the jury essentially that notwith-
standing such transaction, if, upon the other issues, the
jury should find for the plaintiff it should allow *“such dam-
age as the evidence shows the plaintiff and her children
sustained in a pecuniary sense, and no more,” and from
that sum deduct $500, which was received by the plaintiff
from the relief department. This instruction was errone-
ous. If the contract, either of the deceased or of the
plaintiff, was void, the $500 should not have been deducted ;
but the railroad company could not complain of that error.
If, on the contrary, either contract was valid, the instruc-
tion was bad for that reason. Similar contracts have been
the subject of considerable litigation of late years. We do
not think that the general question of their validity is in-
volved in this case. It is argued that they are agaimst
public policy, in so far at least as they attempt to relieve
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employers from liability for negligence. It is also argued
that they are ultra vires of the railroad company, as being
contracts of insurance which the railroad has no power to
make. These and similar questions we do not here decide.
We are quite satisfied that the deceased did not and could
not by such a contract release the company from liability
under chapter 21 of the Compiled Statutes, being the act
in this state corresponding to that known as “Lord Camp-
bell’s Act.” By that act it is provided that whenever the
death of a person shall be caused by the wrongful act, neg-
ligence, or default, and the act, negligence, or default is
. such as would, if death had not ensued, have entitled the
party injured to maintain an action, then the person who
would so be liable shall be liable to an action notwithstand-
ing the death. We are aware that many cases hold that
under such an act, if the party injured had compromised
and accepted satisfaction previous to his death, there can
be no further action. (Cooley, Torts, 264, and cases cited.)
But this contract was not a compromise or satisfaction.
The deceased did not waive his right of action, but only
provided in the contract that the receipt by his beneficiary
of the death benefit should constitute a release, and the con-
stitution of the association in evidence shows in many
places that it was contemplated that the member might
elect to maintain his action or accept the benefit. It is true
that the supreme court of Maryland has held under a simi-
lar state of affairs that where the mother was named as a
beneficiary and the widow recovered damages under Lord
Campbell’s act a similar provision in the contract of mem-
bership was a good defense to the association in an action
by the mother for the benefit. (Fuller v. Baltimore & Olio
Employes’ Relief Association, 67 Md., 433.) We have
two or three remarks to make, however, about that case.
In the first place it was a suit upon a contract in the na-
ture of a contract of insurance, and the result might be jus-
tified by a strict construction of the contract. The posi-
46
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tion of the railroad company in an action for damages
might be different. In the next place, it appears from that
case that the railroad company compelled all its employes
to become members of the association, and we are certainly
not prepared to commit ourselves to the doctrine that a
master may enforce a compulsory agreement to release him
from the consequences of his own negligence. 'We are also
aware that in several ¢.ses it has been held that the release
by a person injured operates as a valid release, and that
the contract in such case is not against public policy,
(Graft v. Baltimore & O. R. Co., 8 Atl. Rep. [Pa.}, 206, a
case decided without an opinion and not in the official re-
ports; Owens v. Baltimore & O. R. Co., 35 Fed. Rep., 715;
Martin v. Baltimore & O. R. Co., 41 Fed. Rep., 125.) As
against these federal cases there might be set off the opinion
of Judge Gresham in Roesner v. Hermann, 8 Fed. Rep.,
782, declaring a contract with a master seeking to relieve
him from liability for negligence void, as against public
policy.

We repeat that the broad question is not before us. If
the ficts exist as claimed by the plaintiff, the circumstances
were such that Wymore might have maintained an action
had he lived. He had not waived his right of action. He
undertook to contract that the beneficiary named in the
contract might waive it by accepting the benefit; but this
action is not for the benefit of his estate, but for that of
his widow and next of kin, and the measure of damages is
not what he might have recovered had he lived, but their
pecuniary loss by reason of his death. Whether or not he
could, by a compromise after the accident hefore his death,
deprive them of their right of action, he could not contract
away their rights before the injury and without their con-
sent; nor could he contract that the widow might, after
his death, deprive the next of kin of their remedy. The
children, of whom there were eight, were not beneficiaries
in the contract, and his contract and the widow’s accept-
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ance of a sum for her benefit did not discharge the right
of action on the children’s behalf. The widow, in accept-
ing her benefit, acted individually and not as an adminis-
tratrix. In maintaining this action she proceeds in her
representative capacity, and is not estopped, so far as the
rights of others are concerned, by her acts as an individual.
We think, therefore, that the action could properly be
maintained, notwithstanding the deceased’s contract of mem-
bership and the widow’s acceptance of the henefic and release
of the company, so far as necessary to enforce the rights
of the children. Plaintiff’s position is, however, different.
Disregarding the replication of duress as not now presented
to us, we must take it that after the cause of action acerued
she voluntarily accepted a sum of money in discharge
and satisfaction of the company’s liability. A similar case
was presented in the case of State v. Baltimore & O. R. (o.,
36 Fed. Rep., 655. The court there considered itself
bound upon the question of public policy by the decision
of the court of appeals of Maryland in the case we have
cited, but added : “Itisalso to be considered that the release
pleaded as a discharge was executed by the plaintiff afier
the cause of action upon which she sues had arisen. T'he
insurance upon the life of her husband did not affect her
rights at all, as it was made payable to her husband’s
mother. She had no contractual relations with either the
railroad company or the relief association, and cannot com-
plain of any contract made with her husband as being
against public policy, because she is unaffected by any such
contract except so far as she herself has chosen to respect
it since his death.” The court accordingly held that the
release bound her. 'We think this reasoning is sound. She
had a right to compromise with the company after her hus-
band’s death, so far as her own rights were concerned. Tt
is suggested that the release in this respect was without con-
sideration, but this is not true. Under the contract for the
insurance she was not ab-olutely entitled to it, hut only be-
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came so upon releasing the company. We think that the
agreement she so made with the relief department, after
the cause of action accrued, for the benefit of the company
may ‘be enforced by the company. By the instruction re-
ferred to the jury was directed to ascertain the damages
which both plaintiff and her children had sustained. The
court should have confined the jury to a consideration of
the damages sustained by the children.

REVERSED AND REMANDED.

CaicAGO, BURLINGTON & QUINCY RAILROAD COMPANY
v. CEARLES W. WILGUS, ADMINISTRATOR.

FILED MAY 15, 1894. No. 5689.

1. Negligence: QUESTIONS FOR JURY. Questions of negligence
and contributory negligence, where the facts are such that from
them different minds may reasonably draw different conclusions,
are for the jury and not for the court to determine.

2. Railroad Companies: DuTries To TRESPASSERS. A railroad
. compauy does not discharge its whole duty by refraining from
wantonly injuring a trespasser upon its tracks after observing
his position. It is bound in all cages to exercise reasonable care
to0 avoid injuring all persons who are known to be, or who may

be reasonably expected to be, upon its right of way.

Error from the district court of Custer county. Tried
below before NEVILLE, J.

Marquett & Deweese, J. A. Kilroy, J. 8. Kirkpatrick,
and A. W. Agee, for plaintiff in error.

Sullivan & Gutterson, conira.

IrviNE, C.

Minnie M. Wilgus was killed through a collision of two
freight trains on the plaintiff in error’s road at Mullen



Vor. 40] JANUARY TERM, 1894. 661

Chicago, B, & Q. R. Co. v. Wilgus.

and this action was brought by her father as administrator
to recover damages on account of her death. The accident
was the same which resulted in the death of John K.
Wymore, and the opinion in the case of Chicago, B.
& @ R. Co. v. Wymore, 40 Neb., 645, contains a full
statement of the facts. The evidence in this case dif:
fered but slightly from that in the Wymore case. Ubpon,
the trial of this case one witness testified that the switch
key in question had failed to open the lock of another
switch the day before the accident. In this case the en-
gineer and fireman of the east-bound train were upon the
stand and testified that the east-bound train was running
only at ten or twelve miles an hour when it entered the
switch, contradicting the plaintiff’s witness in this respeet-
There were no other material differences in the evidence in
the two cases. What has been said in the opinion in Chi-
cago, B. & Q. R. Co. v. Wymore as to the law of negli-
gence and - contributory negligence is entirely applicable to
this case and need not be repeated. The instructions here
were, however, in strict accordance with the law as an-
nounced in the Wymore case. The assignments of error
relating to the instructions, so far as they are presented. in
the briefs, refer only to the refusal to give the instructions
asked by the railroad company. Of these the fourth and
ninth are the ouly ones to which plaintiff in error especially
directs attention. The fourth was as follows: “If you
find that the said Minnie M. Wilgus, just' prior to her
. death, desired to cross the tracks and depot grounds of the
defendant company, in order to reach the defendant’s depot,
and that the public roadway was at that moment obstructed
by a train standing on the side track, this fact would not
Justify her in going upon the private grounds of the com-
pany across and between the tracks and side tracks, and in
- front of and near the trains which were moving or were
liable to move in order to reach the depot, that in such case
it would be her duty to go upon the public crossing and
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wait a reasonable time until the crossing was made clear so
that she might pass over in safety; and if you find that
she did not do this, but chose to go between the tracks and
among and near to the trains and engines moving, or stand-
ing ready to move, and by reason thereof was killed on ac-
count of a collision between the trains, then she would be
guilty of such contributory negligence as to defeat the
plaintiff’s right to recover in this case.” This instruction
was objectionable for the same reason that the instruction
given to the jury after retirement in the Wymore case was
held erroneous. By that instruction the jury was abso-
lutely told that crossing the tracks and passing around the
train did not constitute contributory negligence. By the
instruction we are considering the jury would have been
told that doing so constituted contributory negligence. We
repeat that, under the circumstances of this case, whether or
not these persons were guilty of negligence in attempting
to pass around the train was a question for the jury and
not for the court.

The ninth instruction requested was as follows: “If you
find from the evidence that the accident by which Minnie
M. Wilgus lost her life was caused by a defect in the
switch key furnished to one of the switchmen of the de-
fendant and of which the defendant and its employes had
no actual notice; that said key had been used by such
switchmen in one or more other switch-locks of the same
pattern, and worked properly in such other lock or locks
but would not work in the switch-lock where the accident
occurred by reason of some latent defect, that is, some de-
fect which could not be detected by ordinary care and ob-
servation, then you are instructed that the defendant would
not be liable for any damages caused by said defect in such
key, and your verdict should be for the defendant. In de-
termining whether or not such defect could have been dis-
covered by ordinary care and pradence you should consider
all the evidence tending to show that said key worked
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properly or would not work in other switch-locks of the
same pattern.” This instruction was objectionable for the
same reason,—transforming a question of fact into one of
law. It told the jury that as a matter of law the company
had performed its duty in reference to the key, if the key
had been found to work properly in one or more locks, and
if its defect was not discoverable by ordinary observation.
Whether the testing of a key which was expected to oper-
ate in all the locks of the road in only one of those locks
was the exercise of proper care is by no means so clear as
to justify a peremptory instruction. The safe operation
of trains required that these keys should surely and
promptly open any lock which the person carrying the key
would have any occasion to use, and a test upon one lock
where the consequences of a defect are so serious would
certainly not evince any very high degree of care. We
think the true rule on this subject was stated in the first
instruction given at the request of the plaintiff, whereby
the jury was told that its inquiry should be upon this
subject whether by reasonable examination and observa-
tion the defect could have been discovered by the company
at the time of or before the delivery of the key to the
brakeman.

Counsel have not called special attention to the other in-
structions, the refusal to give which is complained of, and
it will be unnecessary for us to refer to them in detail.
Those which correctly expressed the law were substantially
covered by the court’s instructions. Several of them, how-
ever, were objectionable, as withdrawing questions of neg-
ligence from the jury upon subjects upon which reasonable
minds might draw different inferences.

It is urged that the evidence was insufficient to sustain
the verdict. This assignment is based upon the argument
made in the Wymore case, that the company owed no daty
to these people except not to wantonly injure them, and
that their action in going along the company’s tracks was
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negligence as a matter of law. It is unnecessary to recon-
sider these questions.

[ory

JUDGMENT AFFIRMED.

CeARLES T. JENKINS V. WILLIAM MITCHELL.

FrLep May 15, 1894. No. 5332.

. Reviow: AssiGNMENTS oF ERROR. An assignment of error as

to the giving en masse of certain instructions will be considered
no further than to ascertain that any one of the instructions was
properly given. Hiatt v. Kinkaid, 40 Neb., 178, followed.

2. Replevin: PLEADING: EVIDENCE. Under a general denial in

replevin the defendant may show any facts tending to disprove
the plaintiff ’s ownership or right of possession.

: INsTRUCTIONS. Therefore, where the defendant answered
by a general denial, followed by a special pleading of facts ad-
missible under the general denial, it was not error for the trial
court in stating the issues to the jury to state the defense as con-
sisting of a denial of the plaintiff’s claims.

: PABTNI«,RSHIP ProPERTY: BURDEN OF PROOF. The de-
fense in an action of replevin being that plaintiff and defendant
were partners and the property in controversy partnership prop-
erty, the burden of proof is upon the plaintiff to establish his
exclusive right.

: VALUE oF PossEssION. Where one partner, by
a writ of replevin, takes partnership property from the posses-
sion of the other, the value of the latter’s possession should be
assessed at the full value of the property, as no accounting can
be had in that action to determine defendant’s actual interest.

8. Jury: CHALLENGES: REVIEW. Assignments of error based upon

overruling challenges to jurors will not be considered unless the
record discloses that the challenging party exhausted his per-
emptory challenges.

7. Review: ADMISSION OF EvVIDENCE. Certain rulings upon the

admission of evidence examined, and %eld not to be erroneous.
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ERrror from the district court of Box Butte county.
Tried below before Kinkar, J.

Thomas Darnall, Charles T. Jenkins, and M. B. Reese,
for plaintiff in error.

R. C. Noleman, contra.

Irving, C.

This action was replevin by the plaintiff in error against
the defendant in error for a number of law books and cer-
tain office furniture. The property was delivered to the
plaintiff under the writ. The answer began with a general
denial of all allegations not expressly admitted. It then
alleged in extenso that the plaintiff and defendant were
partuers; that the property replevied hud been purchased
for the partnership and was partnership property. The
trial resulted in a verdict and judgment for the defendant,
from which plaintiff prosecutes error.

The first eight assignments of error relate to the giving
and refusal of instructions. In the motion for a new trial
error is assigned upon this subject as follows: “The court
erred in giving the instructions 1, 2, 3, 4, 5, and 6 on its
own motion, and duly excepted to by the plaintiff, Second
—The court erred in refusing instructions 1 and 2 asked
by the plaintiff, to which the plaintiff then and there ex-
cepted.” Under these assignments, therefore, if any one ot
the instructions in either group so assigned en masse was
correct, the assignment must be overruled as to that group.
(Hiatt v. Kinkaid, 40 Neb., 178; McDonald v. Bowman,
40 Neb., 269.)

Looking first at the instructions given by the court of
its own motion the first is as follows: “The jury is in-
structed by the court that plaintiff, by his petition, claims
to have been the owner and entitled to the immediate pos-
session of the chattels in controversy at the commencement
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of this action. Defendant denies by his answer the claims
of the plaintiff.”” This is one of the instructions particu-
larly complained of, it being argued that it did not prop-
erly present the issues. We think that the instruction
properly stated the issues. The plaintiff’s right to recover
depended upon his right of possession, and a denial by
the defendant of plaintiff’s allegations of ownership and
right of possession was sufficient to admit any evidence
going to defeat plaintift’s claim. (Awltman v. Stichler, 21
Neb., 72; Richardson v. Sleele, 9 Neb., 483; Merrill v.
Wedgwood, 25 Neb., 283; Cool v. Roche, 15 Neb., 24;
Toune v. Sparks, 23 Neb., 142.) Indeed, the plea of prop-
erty in defendant is mere matter of inducement to the
traverse of plaintiff’s claim of property and has been held
not itself to be traversable. (Reynolds v. McCormick, 62
I111., 412.)  All the special matter pleaded might, therefore,
have been stricken out and the general denial wounld have
been sufficient to put in issue all the contested facts. It was
not necessary for the trial court to state the immaterial por-
tions of the pleadings, and the instruction quoted properly
presented the issue.

Upon the assignment based upon the refusal of plaint-
iff’s instructions it might be sufficient to say that the first
instruction asked was a statement of the issues, and as we
have held that the court correctly stated them, it was not
error to refuse an instruction stating them in other lan-
guage. By examining the second instruction, however, we
are able to in effect consider several other arguments relat-
ing to the court’s instructions which we are precluded from
considering by themselves. By this instruction the court
was asked to charge the jury that the burden of proof was
upon the defendant to establish that the property replevied
belonged to the partnership. This is not the law. The
plaintiff undertook to replevy the property from the de-
fendant. In order to prevail, it was incumbent upon him
to show that he had at the commencement of the action the
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right to the immediate possession of the property as against
the defendant. The defendant was not required, in order
to defeat the action, to show that there was any interest in
himself. It is clearly the law, and this was conceded, that
one partner may not maintain replevin against another for
partnership property. If, therefore, it appeared that this
was partnership property, the plaintiff must fail, and it de-
volved upon the plaintiff by a preponderance of the evidence
to establish his exclusive right. To have instructed the
jury that the burden was upon the defendant by a pre-
ponderance of the evidence to show that the property be-
longed to the partnership would have been equivalent to
saying that the presumption was in favor of the plaintiff’s
exclusive right and that he must recover unless the evi-
dence preponderated against him,

One instruction given by the court related to the meas-
are of defendant’s recovery. While we cannot consider
this assignment as such, the verdict conformed thereto, and
the assignment that the verdict was contrary to law and
the evidence may possibly be sufficient to cover the ques-
tion raised. The jury found in accordance with this in-
struction, that the value of the property was $310, and the
value of defendant’s interest one-half that sum. Judgment
was rendered for $155, together with interest. It is clear
that in an action of replevin there can be no settlement
of partnership accounts (Chandler v. Lincoln, 52 Ill., 74),
and the court, therefore, could not determine in this action
the exact interest of the defendant. It is probable that
where a partner, by a writ of replevin, seizes partnership
property in possession of the other partner, the judgment
in such an action should be such as to restore the parties
to their position before the action began, which would
require, unless the property was returned, a judgment
against the plaintiff for its full value, leaving their ulti-
mate rights to that fund, as well as to others, for determi-
nation in a proper proceeding. Certain it is that the
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plaintiff cannot be permitted in effect to succeed in replevin
through the impracticability of maintaining a partnership
accounting in such an action. If| then, the defendant is in
such case entitled to any judgment and his precise interest
cannot be determined, it would seem to follow that the
judgment must be for the full value. The plaintiff was,
therefore, not prejudiced by the court’s directing the de-
fendant’s interest to be fixed at one-half that sum. The
objection to this proceeding, which the plaintiff in error
urges, is that such a judgment would constitute an adjudi-
cation as to this property which would be a bar to an in-
quiry in regard thereto in an accounting between the parties.
If this result follows, which we do not determine, it must
be because, by ignoring the partnership and asserting an
individual ownership, he is estopped from thereafter assert-
ing partnership rights, He is not estopped upon the prin-
ciple of res judicata, for the sufficient reason that the issues
would not be the same in the two actions, The replevin
suit merely determines that he is not the exclusive owner,
and that he was not entitled to possession as against the
other. The judgment simply restores the defendant to the
position he occupied before the plaintiff’s wrongful act. A
return of the property under the judgment would still
leave it partnership property, to be considered in an ac-
counting between the parties, and there is no reason why
the payment of the value should not create a fund to be
considered in the same way.

Error is assigned upon the refusal of the court to sus-
tain challenges to two jurors for cause. We will not con-
sider whether there was error in the court’s rulings, for the
reason that if there was it was without prejudice, the rec-
- ord not disclosing whether these jurors actually served or
that the plaintiff exhausted his peremptory challenges.
(Palmer v. People, 4 Neb., 68; Burnett v. Burlington & M.
R. R. Co.,16 Neb.,332; Curran v. Percical, 21 Neb., 434;
Nowotny v. Blair, 32 Neb., 175.)
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The remaining assignments refer to the evidence. The
following question and answer appear in the examination
of the plaintiff: “T now hand you Exhibit F, and ask
you what it is? A. That is a note of $100, given to the
State National Bank, Lincoln, signed by myself and father,
which was in payment of the first note, and 1 vorrowed
some extra money to live on.” This answer was stricken
out on motion of the defendant, as immaterial. There had
already been evidence tending to show that the plaintiff pur-
«chased the property in controversy in Lincoln for $285,
paying $25 in cash and giving notes for $100 and $160,
signed by plaintiff, defendant, and plaintiff’s father, to se-
<cure the remainder; that the plaintiff and his father had
made a note for $50 to the State National Bank, and
from the proceeds of that note the $25 in cash had been
paid. There was no claim that the property originally be-
longed to the plaintiff and had afterwards passed to the
partnership, but the question at issue was whether or not
the purchase had been on behalf of the partnership. Who
ultimately made the payment was immaterial to this ques-
tion, except as it might throw light on the purpose of the
purchase. Confessedly, the cash payment had been made
by the plaintiff from the proceeds of a loan secured by
him and his father. The fact that upon the maturity of
that loan he borrowed further money from the same source
and executed a new note extending the original obligation,
-could throw no light upon the issue. The case was some-
what confusing to the jury at best and the trial court did
right in refusing to permit this affair to be further traced.

Several assignments relate to the admission in evidence
of the following document:

“ArLiaNcE, NEB., Nov. 27, 1888.

“Tt is hereby mutnally agreed by and between Chas. T.
Jenkins and Wm. Mitchell, partners in the law business
under the firm name of Jenkins & Mitchell. Now this
agreement witnesseth: That the said firm dissolve partner-
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ship; that Chas. T. Jenkins assume all debts now owing
by the partnership for books, rent, or other partnership
business standing out at this date.

“In testimony of this agreement we have hereunto set
our hands this 27th day of November, 1888.

“ Witness.”

The plaintiff admitted that the document was in his
handwriting, and the defendant testified that it had been
presented to him by plaintiff before the books were re-
plevied, after a talk about dissolving the partnership. The
objections made to this instrument and the evidence relat-
ing to it were that it was “incompetent and immaterial, not
signed, and prior to the time of bringing the action.” It
was competent as being in the handwriting of the plaint-
iff, and there being evidence tending to show that it had
been presented by plaintiff. It was material as an admis-
sion that there were buoks belonging to the partnership,
its weight for that purpose being for the jury. That it
was not signed was no proper objection, it not being songht
to enforce the instrument as an agreement, but evidently
merely to offer it as an admission. That it was made be-
fore the action arose, was rather in favor of its admission
than against it.

The following question was asked of Col. Pace, from
whom the property was purchased : “Is there any balance
still due you for the books and to whom do you look for
the pay, and what, if any, security do you hold?” An
objection to this question was sustained. It was entirely
immaterial to whom Col. Pace looked for his pay. He
might have been entirely ignorant of the existence of any
partnership and might have supposed that he was dealing
exclusively with plaintiff, and as between him and plaintiff
that may have been the case, but this would not affect the
relations between plaintiff and defendant. This portion
at least of the question was objectionable, and the ruling
of the court was, therefore, right.
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It was shown over plaintiff’s obj.ections that during the
existence of the partnership plaintiff and defendant exe-
cuted a chattel mortgage to secure a partnership debt upon
a portion of the property in question. A copy of the
mortgage was admitted, the objection as to its being a copy
being waived, but its competency and materiality were ob-
jected to. We think that this evidence was competent and
material, as in the nature of an admission that the books
were partoership property.

There are several other assignments in relation to the
admission and exclusion of evidence. Some relate to the
exclusion of evidence which was afterwards admitted and
remained undisputed, and the error was thereby cured.
One answer was properly stricken out as not responsive to
the question, and the substance of it was later admitted in
response to a proper question. Some of the rulings were
of the same nature as those already discussed and need not
be again referred to.

It is assigned that the verdict was not sustained by the
evidence. 'We have examined the evidence carefully, and
think the verdict was in accordance with the clear weight
thereof. There is no material error in the record and the
judgment is

AFFIRMED.

Warter Morse v. W. C. PowELL.
FILED MAY 15,1894. No. 4778.

1. Appeal from Justice Courts: APPEARANCE IN APPELLATE
CoURrTs. Where the law expressly forbids an appeal in a cer-
tain class of cases, the appearance of the appellee does not con-
fer jurisdiction upon the appellate court. In such case thereis
s want of jurisdiction of subject-matter. Minneapolis Harvester
Works v. Hedges, 11 Neb., 46, distinguished.
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2.

: JURISDICTIONAL AMOUNT. Where a case was iried to a
jury in a justice’s court, the right to appeal depends upon the
amount claimed in the bill of particulars. Where the prayer is
for judgment for $20, the defendant cannot insist upon the al-
lowance of interest in addition to that sum for the purpose of
giving him the right to appeal.

: : CONSTITUTIONAL LAw. Sections 985 and 1017
of the Code of Civil Procedure, forbidding appeals frem judg-
ments of justices of the peace where not more than $20 is
claimed in the bill of particulars and the case is tried to a jury,
are not repugnant to the constitution.

Error from the district court of Kearney county. Tried
below before GasLIN, J.

St. Clair & MePheely, for plaintiff in error, cited: Min-
neapolis Harvester Works v. Hedges, 11 Neb., 46.

Godfrey & Godfrey, contra.
No briefs on behalf of defendant in error,

IrviNE, C.

The defendant in error Powell sued the plaintiff in error
Moise before a justice of the peace for damages alleged to
have been sustained by the injury of defendant in error’s
buggy while in the possession of plaintiff in error. The
prayer was for judgment for $20. There was a trial to a
jury and a verdict and judgment for the defendant in error
for $20. The plaintiff in error filed an undertaking in ap-
peal, and thereafter, within the statutory time, filed a tran-
script in the district court for the purpose of taking an ap-
peal. Later, the district court, on application of the
defendant in error, gave him leave to file his petition in
twenty days from the date of the order, which was beyond
the statutory time for filing a petition. Still later, the de-
fendant in error moved to dismiss the appeal, for the reason
that the amount claimed by him did not exceed the sum of
$20, that the cause was tried to a jury in the justice court,
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and that the action was not appealable. This motion was
sustained, and from that order error is prosecuted.

Section 985 of the Code of Civil Procedure is as follows:
“If either the plaintiff or defendant, in his bill of particu-
lars, claims more than $20, the case may be appealed to the
district court; but if neither party demands a greater sum
than $20, and the case is tried by a jury, there shall be no
appeal.”  Section 1017 is as follows: “Appeals in the fol-
lowing cases shall not be allowed: * * * Second—In
jury trials, where neither party claims in his bill of particu-
lars a sum exceeding $20.” * * * Tt was, doubtless,
under these statutory provisions that the district Jjudge dis-
missed the appeal.

In the brief of the plaintiff in error it is suggested that
the appearance of the defendant in error in the district
court, and his obtaining an extension of time to file his
petition, waived any defect of jurisdiction. Tt is proper
to say, however, that counsel in that connection express very
frankly their own doubt as to the soundness of that sug-
gestion, but they cite Minneapolis Harvester Worws v,
Hedges, 11 Neb., 46, in support of that view. In that
case it was held that where the defendant, in an action be-
fore a justice of the peace, had failed to appear and then
undertook to appeal from a judgment rendered by default,
the appellee waived the objection to the appeal by appear-
ing in the district court and filing pleadings to the merits.
Prior thereto it had been held -( Clendenning v. Orawford, 7
Neb., 474) that because a judgment rendered by a justice
of the peace in the absence of a party may be set aside
upon motion for that purpose, no appeal would lie until
after snch a motion had been made. This was upon the
principle that the setting aside of the judgment was a com-
plete remedy in the justice’s court and was a special pro-
vision giving a remedy other than appeal, and that this
remedy must be exbausted before an appeal could be taken,
The district court was not exciuded by statute from exer-

47
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cising jurisdiction of appeals in such cases, but the right to
appeal was denied because the remedy in the inferior court
had not been exhausted. Therefore, Minneapolis Harvester
Works v. Hedges simply held that joining issues in the
appellate proceedings constituted a waiver of the appel-
lant’s right to insist upon that rule. In this case the stat-
ute absolutely forbids an appeal where the amount claimed
is not more than $20, and the case was tried to a jury.
Therefore, in such a case the district court has no jurisdic-
tion of the subject-matter, and the appellee, by appearing,
does not waive that objection.

The plaintiff in error also contends that the defendant in
error, if entitled to recover at all, was entitled to interest,
and that interest added to the $20 damages by him claimed
made the amount in controversy more than $20, and there-
fore rendered the case appealable. The defendant in ersor
did not pray judgment for interest, but only for $20.
Whether or not he was entitled to interest in such a case
need not be decided. In Finch v. Hartpence, 29 Neb., 368,
the plaintiff prayed judgment for $20 with interest, and
after an appeal had been taken moved to dismiss the ap-
peal because he had filed a remittitur reducing the amount
claimed to §19. The court held that the amount claimed
in the bill of particulars deteimined the right to appeal,
and that the plaintiff, by reducing the amount of his de-
mand, could not defeat that right. In Northern P. R. Co.
v. Booth, 14 Sup. Ct. Rep., 693, the supreme court of the
United States held that where judgment had been rendered
for $5,000, and the defendant, after judgment, procured
it to be increased so as to include interest, such action was
inoperative to give the supreme court jurisdiction in error.
This case was stronger than that we are considering. There
it was conceded that the right to review depended upon the
amount of recovery and the judgment had actually been
entered for the larger amount. Here the right to appeal
depends upon the amount claimed, and certainly the appel_
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lant cannot be permitted to insist upon the allowance of an
amount greater than was either claimed or recovered in
order to give him the right to appeal.

The principal objection is that the sections of the Code
of Civil Procedure referred to are unconstitutional. The
constitutional provisions referred to are sections 6 and 24
of the bill of rights. Section 6 is as follows: “ The right
of trial by jury shall remain inviolate, but the legislature
may authorize trial by a jury of a less number than twelve
men, in courts inferior to the district court.”” Section 24
is as follows: “The right to be heard in all civil cases in
the court of last resort, by appeal, error, or otherwise, shall
not be denied.” The sections of the Code referred to do
not conflict with these provisions. Section 6 guaranties a
jury trial, but expressly permits the legislature to provide,
as it has done, for a jury of less than twelve men in infe-
rior courts. Such a jury the parties have had the benefit of.
Section 24 guaranties the right to be heard in the court
of last resort, but not necessarily by appeal. It is only
requisite that a resort to that court should be permitted by
appeal, error, or otherwise. The plaintiff in error might
have filed his petition in error in the district court and had
the case there reviewed, and thence might have proceeded to
this court. The statute does not, by forbidding an appeal
to the district court, prevent his being here heard. It
merely deprives him of one method of review, leaving an-
other and adequate remedy open to him.

JUDGMENT AFFIRMED,
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GERMAN NATIONAL BANK oF Hastings v. FrRaxk W.
LEONARD.

FiLEp MAY 15,1894. No. 5589.

1. Evidence: STATEMENTS IN OTHER SUIT: ESTOPPEL. The tes-
timony of & witness in an action to which he was not a party
inay be proved in a subsequent action to which he is a party as
an admission, but the fact of his having been a witness in such
other action does not operate to estop him by the record thereof.

2, Judgments: SETTLEMENT: DECEIT: RIGHTS OF THIRD PER-
soNs: PLEADING. Suit was brought by A against a bank, al-
leging that B, being indebted to A, had paid into the bank the
amount of the indebtedness to the use of A. The bank answered,
among other things alleging that in an action by a third person
against the bank, B, and others it was determined that the
amount due A had been included in a mortgage from B to the
bank, and that the judgment rendered in that case against B in
favor of the bank did not include A’s indebtedness. Held, That
these averments stated no defense.

3. Fraudulent Conveyances: THIRD PERSONS: RATIFICATION.
Where a conveyance is fraudulent against creditors, and certain
creditors attack it and defeat it upon that ground, another cred-
itor is not by that fact required to treat it as void, but may still
ratify it and enforce rights given him thereunder.

4. Instructions: FAILURE To GIVE: REVIEW. Before error can
be predicated upon the failure of the court to present & particu-
lar feature of a case to the jury, the party complaining should,
by an appropriate instruction, request the court to charge upon
that feature.

5. Documentary Evidence: ADMISSIONS. Book entries, made
by a party in the regular course of his business, are admissible

" in evidence on behalf of the adverse party when in the nature
of admissions.

6. Witnesses: LEADING QUESTIONS. The permission of leading
questions is reversible error only for an abuse of diseretion of
the trial court in permitting them.

. ANSWERS: REVIEW. In order to predicate error upon the

admission of an answer not responsive to the question puta wit-

ness a motion should be made to strike out the answer for that
reason.

1.
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8. Evidence: TESTIMONY IN OTHER CAsE: REPORTER'S NOTES.
The testimony of a witness in another case may be proved by
any witness who heard the testimony, and who, with or without
the aid of a memorandum, may speak from his own memory as
to such testimony. The reporter’s notes are not the only or best
evidence as to such testimony.

ERRoR from the district court of Adams county. Tried
below before GasLiw, J. ’

See opinion for statement of the case.

Batly, Casto & Dungan, for plaintiff in error:

A compromise effected by the parties with all the facts
before them, and without fraud or bad faith on the part of
either, will not be disturbed. (7'hompson v. Sawyer, 14 8,
W. Rep. [Ky.], 909; Qilek v. Stack, 33 Il App., 147;
Mills v. Miller, 2 Neb., 813.)

In order to rescind the settlement on the ground of fraud
Leonard must surrender the benetits derived under it. The
fact he has failed to do so is a recognition of the settlement,
and he is bound by it. (Hartv. Gould, 62 Mich., 262;
Snailham v. Isherwood, 23 N. E. Rep. [Mass.], 1135;
Town’s Adm’r v. Waldo, 20 Atl. Rep. [Vt.], 325.)

Where the consideration for a promise proves to be a
nullity, the promise has no legal force or effect. (Swan v.
Ewing, Morris [Ia.], 453; 1 Addison, Contracts, sec. 6; 1
Parsons, Contracts, p. 462, and cases cited.) :

A promise to pay the debt of another is not binding
unless supported by a valuable consideration. (Strough v.
Brown, 38 Hun [N. Y.], 307; Chapman v. City of Brook-
tyn, 40 N. Y., 372; Koss v. Richardson, 15 Gray [Mass.],
303; Darst v. Brockway, 11 O., 462 ; Spring v. Coffin, 10
Mass., 31; Steel v. Hobbs, 16 1ll., 59; Leach v. Tilton, 40
N. H.,473; Rice v. Peet, 15 Johns. [N.Y.], 508 ; French .
Millard, 2 O. St., 44.)

Capps & Stevens and W. P. Me Creary, contra, contend-
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ing that the defendant in error was not bound by the judg-
ment, cited : Calderwood v. Brooks, 28 Cal., 151; Thompson
v. Clark, 4 Hun [N. Y.], 164; 2 Black, Judgments, sec.
549 ; Foster v. Derby, 1 Ad. & El. [Eng.], 783; Wilson v.
Davol, 5 Bos. [N.Y.], 619; Hunt v. Haven, 52 N. I1., 162.

The jury found that a material fact was concealed from
Leonard by the plaintiffin error. Leonard was not, there-
fore, bound by the compromise. (Faulkner v. Klamp, 16
Neb., 174 ; Treitschke v. Western Qrain Co., 10 Neb., 360.)

Irving, C.

A proper consideration of some of the errors in this case
demands a statement of the pleadings. The defendant in
error, Leonard, brought the action against the plaintiff in
error (hereinafter referred to as the “bank ”), alleging in
his petition that on the 12th day of December, 1839, one
George A. Stewart, being then indebted to the plaintiff,
paid into the bank to his use $764.60; that on July 1,
1890, the bank paid plaintiff $450, and that there re-
mained due the sum of $314.60, with interest. He further
averred that at the time the $450 was paid, the bank repre-
sented to plaintiff that plaintiff’s claim against Stewart
was dependent upon a certain chattel mortgage given by
Stewart to the bank, and that the uncertainty of the bank’s
being able to sustain the mortgage made plaintiff’s claim
uncertain, concealing the fact that Stewart had deposited in
the bank the full amount of plaintiff’s claim; that plaint-
iff relied upon the representations made, and not knowing
that his claim had been paid to the bank in full, he was
induced to accept $450 in settlement, but that the settlement
was fraudulent by reason of the representations and con-
cealment referred to. A motion was subsequently made to
require the plaintiff to make his petition more specific by
stating what officers of the bank made the representations.
This motion was overruled and that action of the district
court is assigned as error. This assignment may here be

)
4
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conveniently disposed of. The motion was not made until
December 14, 1891. An answer had been filed December
15, 1890, and an amended answer December 11, 1891.
The motion came too late, and was properly overruled for
that reason if for no other. Such a motion should be made
before answer. The amended answer referred to averred
that in an action wherein W. J. Stewart was plaintiff and
George A. Stewart, the German National Bank, and others
were defendants it was found that the bank held notes
against George A. Stewart, secured by mortgages, amount-
ing to $4,969.44; that the mortgage given by Stewart to
the bank ‘“was given in addition to the alleged indebted-
ness to the bank to secure the claim of one Frank W. Leon-
ard for $764.60, and one Sanford Idell for the sum of $95,
then creditors of the said George A Stewart;” that in that
suit there was found due to the bank $4,377; that the
amount so found due was the amount of the. bank’s mort-
gage with the claims of Leonard and Idell deducted; that
this action is based upon the same claim which was de-
ducted from the bank’s judgment against Stewart; that
that action is now pending in the supreme court. The
bank further averred that Leonard and the bank made a
compromise of Leonard’s claim, whereby Leonard agreed
to take, and did take, $450 in full and complete settle-
ment, As a further defense it was averred that Leonard
was a witness in the case of Stewart v. Stewart, and testi-
fied therein, among other things, that the claim he had
-against Stewart was a part of the amount secured by the
bank’s mortgage, and the bank therefore alleged that Leon-
ard was a privy to such case and bound by the judgment
The answer closed with a general denial. There was »
trial to a jury and a verdict and judgment for the plaintiff,
from which the bank prosecutes error.

While the case is not free from difficulties, the questions
presented by the record rest upon familiar principles. The
chief difficulty arises in making such an analysis as to
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clearly develop the principles involved. In order to doso
we shall first examine the assignments of error relating
to the instructions.

The first instruction requested by the bank was refused.
It was as follows: “The court instructs the jury, that if
they find from the evidence that the question of the rights
under, and validity and bona fides of the mortgage given
by George A. Stewart to the German National Baunk, de-
fendant herein, was adjudicated in the case of W, J. Stew-
art v. George A. Stewart and others, as between this de-
fendant and the creditors of said George A. Stewart and
that the claim of said plaintiff was inciuded in said mort-
gage and was part of the indebtedness secured thereby,
and you further find that said mortgage was declared by
this court to be fraudulent and void as against the creditors
of said George A. Stewart, and you further find that the
plaintiff in this action claimed to be and was at that time a
creditor of said George A. Stewart for the same claim sued
on in this action and testified as a witness in said action of
W. J. Stewart v. George A. Stewart and others, then you
must find for the defendant.” This instruction was evi-
dently framed upon the theory that Leonurd, by testifying
in the case of Stewart v. Stewart and others, became bound
by the judgment in that case. There are several objections
to this instruction. TIn the first place Leonard was not a
party to Stewart v. Stewart, nor did he stand in privity
with any of the parties thereto. The testimony which he
gave in that case could properly be used, as it was in fact:
used, for the purpose of contradicting his evidence here
and for the purpose of showing admissions by him made.
Beyond that his testimony in that case, or the fact that he
testified at all, was wholly irrelevant. The proposition that
a person by becoming a witness in a case does not become
a party to it and is not estopped by the judgment rendered
is axiomatic. In the next place, all that was pleaded in re-
gard to the former case was that the amount of Stewart’s in-
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debtedness to Leonard was included in the bank’s mortgage;
that Leonard had so testified, and that the judgment there
rendered in favor of the bank did not include that amount.
This was ivsufficient to state any defense. The deposit
with the bank of the amount of Stewart’s claim was not by
the answer connected with any of these averments, and for
all that appeared upon the pleadings the bank may have
absolutely assumed Leonard’s claim and depended upon the
mortgage merely for indemnity. Indeed, the decree in
Stewart v. Stewart introduced in evidence shows that that
is what the court there found. The failure of that in-
demnity would not operate to defeat the plaintiff’s claim.
In the next place, that portion of the instruction which
stated that if the mortgage had been declared void as
against the creditors of Stewart, and plaintiff was a cred-
itor, he could not recover was palpably vicious. While the
statute uses the word “void” the uniform construction has
been that such a conveyance is good as between the parties
and is void only as to such creditors as attack it. If the
instrument was a fraud against creditors, Leonard might
_have disregarded it, but he also Lad the right at his election
to treat it as valid and assert any claim he might have
under it. He has taken this course, and the fact that other
creditors exercised their election differently does not affect
his right. The court, therefore; properly refused this in-
struction.

The second instruction asked by the bank was also re-
fused and reads as follows: ¢ The court instructs the jury
that if you find from the evidence that the claim of plaint-
iff as against defendant herein is based upon the promise
of the defendant made to George A. Stewart, to the effect
that the defendant would assume and agree to pay plaintiff’s
claim against said George A. Stewart if the amount thereof
were included in a mortgage given by said George A. Stew-
art to defendant and was so included, and that said security
was all the consideration defendant received for said prom-
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ise, and you further find that the rights under, and the
validity of said mortgage was adjudicated in the action of
W. J. Stewart v. George A. Stewart and others, and was
declared by this court to be fraudulent and void as between
the defendant and the creditors of said George A. Stewart,
then you are instructed that there was no valid considera-
tion for the said promise of defendant to pay plaintiff, and
you must find for the defendant.” What has already been
said as to the answer is applicable for the purpose of show-
ing that this instruction was not pertinent to the issues.
The theory sought to be presented by the instruction was
this: That if A gives to B a mortgage, and in consideration
of the giving of that mortgage and for such consideration
alone B promises to pay the debt of A to C and the mort-
gage afterwards fail, then in such case C cannot enforce
against B such promise. Whether this is correct as a
proposition of law or not we do not decide, for the reason
that the answer was insufficient to present such issues.
Instruction No. 3, requested by the defendant, was to the
effect that although the jury might find that the bank
promised Stewart to pay plaintiff’s claim, still, if it found
that subsequently plaintiff and the bank compromised the
claim and agreed upon a different amount to be paid in full
settlement, and further that the bank had paid that amount,
then the verdict should bé for the bank. This instruction
was modified by adding: “if you find such settlement was
bona fide on the part of the defendant.” The modification
of this instruction is assigned as error. The modification
we think quite proper. The pleadings had squarely at-
tacked the compromise as fraudulent, and the bona fides of
the settlement, and not the fact that one had been reached,
was the very question in issue. If the instruction stood
quite alone, it might be open to criticism, as implying that
the burden of proof of bona fides was on the bank ; but by
the modification of the instruction given at the request of
the plaintiff, as well as by an instruction given by the court
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of its own motion, the jury was told in the most emphatic
terms that the presumption was in favor of bona fides and
that it devolved upon the plaintiff by a clear preponder-
ance of evidence to establish the fraud. In discussing the
instructions the argument is made that the plaintiff could
not avoid the settlement without returning the money al-
ready received. There is very respectable authority for
holding that where in such a case a sum of money has been
received in satisfaction of a greater sum, when the settle-
ment is attacked, the money received shall be simply ap-
plied as a payment pro tanto and it is not necessary to
tender it back. A case illustrative of this doctrine is Town
. Waldo, 62 Vt., 118, where a certain sum of money and
also a heifer had been given in settlement. It was held
necessary to return the heifer, but not the money. How-
ever, we do not decide this question  for the reason that no
instruction was either given or requested upon the subject.
This was an action at law and no equitable relief was sought.
If the bank desired to raise this defense, it shouid have re-
quested an instruction to the jury.

Mr. Fuller, the cashier of the bank, was called as a wit-
ness by the plaintiff. Books were produced which he tes-
tified were kept in the course of the bank’s business, were
books of original entry, the entries made about the time
of the transaction ; that they were mads by an employe of
the bank whose duty it was to make them; that the wit-
ness had general supervision over the entries; that he had
examined the entries; that he believed them correct. An
entry showing a credit to Leonard of $764.60 on December
12, 1889, was thereupon offered in evidence and received
over plaintiff’s objection. All the preliminary evidence
we have referred to was also objected to. The following
then occurred: “Please read what was offered from that
book to the jury.” There was no objection made to this,
and the witness then read the entry. The assignment of
erraz upon this point is as follows: “The court erred in
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admitting the following evidence: * * * The testi-
mony of witness Fuller in relation to the books of the
bank, as appears on pages 9 and 10 of the bill of excep-
tions.” Woe have no doubt that the entry was admissible
upon the proof made. It was not a matter of proving ac-
counts under the statute, but the entry made upon books
of the bank by the proper employe, under the supervision
of the cashier, was competent evidence as an admission by
the bank. It was not competent after the offer to permit
the witness to read what purported to be the entry. The
entry itself should have been offered in evidence, read by
counsel, or exhibited to the jury. But this proceeding was
not objected to.

One assignment relates to a question put to the plaintiff.
The question is objected to as leading and the answer as not
responsive. This evidence was as follows: “State whether
or not you ever learned that the money had been deposited
to your credit in the German National Bank.” Answer:
“Well, after the suit between Stewart and Stewart.” The
permission of leading questions is reversibleerroronly where
the trial court has abused its discretion in that respect. We
cannot see any impropriety in this guestion, or that preju-
dice could have possibly resulted. As to the answer, it
was fairly responsive to the question, but no motion was
made to strike it out, and error could not be predicated
upon it as irresponsive for that reason.

Error is also assigned for permitting a witness to tes-
tify as to statements made by the president of the bank
during his testimony in the case of Stewart v. Stewart.
The objection made is that it was not the best evidence.
This objection is not well taken. It was mude upon the
theory that the reporter’s notes constitute better evidence.
Counsel have mistaken the effect of these notes. In Spiel-
man v. Flynn, 19 Neb., 342, it was indeed held that a cer-
tified copy of the reporter’s notes was admissible where the
originai would be, but this case did not hold that parol
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evidence was inadmissible to prove the fact of the testi-
mony. But at the same term it was held (Lipscomd v.
Lyon, 19 Neb,, 511) that the reporter might testify as to
the fact of the testimony, using his notes as memoranda,
but that a transcript of the notes themselves would not be
admissible as original evidence. We are quite clear that
any witness who was present and heard the testimony, and
with or without the aid of a proper memorandum is able to
speak from his own memory, may prove the fact of the
testimony and that the reporter’s notes are not such a rec-
ord as to constitute the only or primary evidence of such
fact.

The sufficiency of the evidence is questioned. There is
ample competent evidence tending to show that Stewart
gave his note to the bank for the amount of Leonard’s
claim ; that the bank agreed with him to satisfy it; that it
credited Leonard upon its books with the full amount,
These were the essential features of plaintiff’s case in chief.
The only affirmative defense sufficiently pleaded is the com-
promise. Upon this there is evidence tending to show that
Leonard did not know of the bank’s absolute promise, or
of the fact of the credit; that officers of the bank repre-
sented to him that his recovery would depend upon sus-
taining the mortgage and the amount realized therefrom,
and that he accepted the $450, relying upon these repre-
sentations, and in ignorance of the bank’s absolute agree-
ment to pay and assamption of thedebt. Here was a ma-
terial concealment, if not a misrepresentation. We think
it was sufficient to sustain the verdict. With the conflict-
ing evidence we have nothing to do, nor can we consider,
as against Leonard’s rights, the unfortunate position which
the bank claims to be in, of losing its own security and at
the same time being compelled to pay Leonard’s claim.
The two cases resulting in this state of affairs were between
different parties. The facts in one or another may have
been incorrectly decided, but we must take each case as it
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is presented and cannot deny to this plaintiff the rights to
which the facts found by the jury entitle him, because in
another case between different parties a conclusion was
reached which may perhaps have been inconsistent with
the conclusion reached here.

JUDGMENT AFFIRMED.

Ragan, C,, not sitting.

GRAND IsLaND SaviNgs & LoAN ASSOCIATION, Ap-
PELLEE, V. JULIETTE MOORE ET AL., IMPLEADED
wiTH CHARLES WASMER, APPELLANT.

FILED MAY 15,1894, No. 5092.

Q

1. Pranscript for Review. The travscript of a record filed in
this court for the purpose of appeal imports absolute verity, and
in considering the appeal must be treated as the sole and exclu-
sive evidence of the facts.

2. Mortgage Foreclosure: DEFICIENCY JUDGMENT: PLEADING.
It seems that under a prayer for the foreclosure of a mortgage
and for general relief a personal jndgment may be allowed 1or a
deficiency.

3. : : : AMENDMENT. Where the prayer is in
such form, and after conﬁrmatlon of sale the plaintiff files a mo-
tion praying for a deficiency judgment, serving notice thereof
upon the defendant, such motion will be treated as an amend-
ment of the prayer of the petition.

4. Mortgages: DEFICIENCY JUDGMENTS. A judgment for a defi-
ciency may be rendered against one who purchased the mort-
gaged property after the mortgage was made and in his purchase
assumed and agreed to pay the mortgage debt. Cooper v. Foss,
15 Neb., 515, followed.

. A mortgagee will not be precluded from obtaining
a judgment for a deficiency upon, the ground that he knowingly
procured too great an amount to be found due upon the mort-

5.
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gage when, in the proceedings for the deficiency judgment, the
finding of the amount due in the decree is mutually disregarded
and a new accounting had.

6. Pledges. In the absence of special equities a pledgee of personal
property will not be required to exhaust his security before en-
forcing his personal remedy upon the debt.

: PROVISION TO DECLARE DEBT DUE: NOTES. A note and
a mortgage securing it, made contemporaneously, are to be con-
strued together. Therefore, where & note is payable on or before
a date named and the mortgage contains a provision that in cer-
tain contingencies, prior to that date, the mortgagee may elect to
declare the whole amount due, held, that such provision in the
mortgage anthorizes the mortgagee upon the bappening of such
contingencies to proceed not only to foreclose the mortgage but
also to enforce the personal liability upon the note.

7.

APPEAL from the district court of Hall county. Heard
below before HARRISON, J. .

Thummel & Platt, for appellant.
Abbott & Caldwelt, contra.

IrvIing, C.

This is an appeal from a deficiency judgment rendered
against the appellant Wasmer. The transcript is very in-
complete as to the proceedings prior to the motion for
judgment. Counsel have stated many facts in the briefs ag
to which the record is entirely silent. It appears that in
November, 1890, the plaintiff began the action against Ju-
liette Moore, George H. Moore, Charles Wasmer, and the
wife of Wasmer, to foreclose a mortgage made by the
Moores to the plaintiff. In addition to the usual aver-
ments it was charged that Wasmer had purchased the
mortgaged premises since the giving of the mortgage and
in his purchase thereof assumed, agreed to pay, and be-
came responsible for the payment of the mortgage debt.
Neither the summons or return, subsequent pleadings,
nor decree appears in the transcript. "'We must, therefore,
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presume that jurisdiction was acquired and that the de-
cree was of such a character as to warrant the subsequent
proceedings. The transcript does contain an order of
sale and return, an order of confirmation, and for a deed.
Subsequently to the order of confirmation, the plaintiff
filed a paper styled “Motion for Deficiency Judgment,” as
follows: “ Now comes the plaintiff and calls attention to the
fact that the decree and finding of the court, together with
the officer’s return, shows that there is still a large amount
of the sum found due unpaid after applying the entire
proceeds of the sale of the mortgaged property, to-wit,
$1,137.58, with interest thereon at ten per cent from the 14th
day of March, 1891, the date of said sale, which amount
is still due to the plaintiff and unpaid. Plaintiff therefore
prays judgment and execution against the defendant.
Charles Wasmer for said sum with interest and costs.”
Thereafter Wasmer filed a paper styled an “Answer,” re-
citing that he had been served with notice to show cause, if
any, why judgment should not be rendered against him for
the deficiency, and for such cause averring, first, that no
proper petition was filed in the original action; second, that
the petition did not pray for a deficiency judgment; third,
that the petition did not state a cause of action against
Wasnier; fourth, that there was a defect of parties defend-
ant; fifth, that no service had been had upon the Moores;
sixth, because the plaintiff made proof of more than was
due, well knowing that Wasmer was entitled to a large
credit and the plaintiff holding in its possession stock in
the plaintiff corporation as security for what remained
due; seventh, that the proceeding was premature and the
note not due. The fourth and fifth of these objections may
be dismissed with the statement that the record fails abso-
lutely to show any facts upon which they could be based.
We shall take up the other objections in their order in con-
nection with the arguments upon which they are founded.

1. The first objection is based upon the proposition that the
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petition in the case was not filed in the district court. It
would be inferred from the briefs that the clerk neglected
to place a filing mark upon the petition, but noted the fil-
ing upon a wrapper in which it was contained. The point
is unimportant, however, because the record recites dis-
tinctly “that on the 8th day of November, 1890, there was
filed in the office of the clerk of the district court of Hall
county a petition in the words and figures following.” The
record is absolutely conclusive upon this point.

2. The second objection is based upon the failure of the
petition to pray for a deficiency judgment. The prayer
was “for a finding of the amount due on said claim and for
a decree of foreclosure, an order of sale of the said prop-
erty to satisfy the said claim, and for such other and farther
relief as is just and equitable.” Whether a deficiency
Jjudgment car be allowed under a prayer for general relief
is a questiou not free from doubt, and its solution is ren-
dered more difficult, rather than aided, by such authorities as
we have been able to find. It would seem that under the
general rule that a prayer for general relief permits the
allowance of any relief applicable to the case and not in-
consistent with the particular relief demanded, such a
prayer would be sufficient to authorize the rendition of a
Judgment for the deficiency. The courts have, however,
exhibited a tendency to depart from this general rule in
such cases, but their decisions are largely based upon stat-
utes more or less differing from those of this state. Coun-
sel contend that the case of Brownlee v. Davidson, 28 Neb.,
785, implies that no special prayer for a deficiency judg-
ment is necessary. We cannot see in that case any such
implication. On the contrary it does appear clearly from
that case that at some stage of the proceedings the plaintiff
must ask for a deficiency judgment before error can be
predicated upon failure to allow it. This is the only au-
thority cited in the briefs. We have, however, pursued
the investigation somewhat further,

48
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In Giddings v. Barney, 31 O. St., 80, under a similar
prayer, the court discussed a statute which it was claimed
permitted a mortgagee in one action to foreclose his mort- *
gage and obtain a personal judgment upon the debt. It
was held that the personal judgment could not be allowed
under a prayer similar to that in the case under considera-
tion, but the court disclaimed the intention to deny the
power of awarding execution for a balance due after the
property was exhausted. The inference is that such relief
could be had.

In Foote v. Sprague, 13 Kan., 155, the petition asked
for a foreclosure and sale, and that execution should be is-
sued for the balance. A personal judgment was rendered.
The supreme court held that where the prayer was no more
defective than in that case it might be amended at any time,
and upon petition in error would be considered as amended.

In Wisconsin the statute permits a deficiency judgment
only where it is demanded. In Ollinger v. Liddle, 55 Wis.,
621, a prayer for execution for any balance was held suffi-
cient to meet the requirement of the statute.

In Kentucky, under a prayer for foreclosure and general
relief, it was held in Hansford v. Holdam,14 Bush [Ky.],
210, that the rendition of a deficiency judgment was erro-
neous where the defendant made no defense to the action;
but this was because a statute provided that if no defense
be made the plaintiff cannot have judgment for any relief
not specifically demanded. This principle would seem
quite clear.

In New York the statute is similar to that of Kentucky,
and the cases in that state usually citéd as holding that a
special prayer is necessary are based upon the statute, and
intimate that where a defense is made the rule would be
different. (Simonson v. Blake, 20 How. Pr. [N. Y.], 484;
Peck v. New York & N. J. R. Co., 85 N. Y., 246.)

The result of these cases seems about as follows: In
Ohio we have a dictum that the general prayer is sufficient ;
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in Wisconsin, a liberal construction given to a special
prayer to make it conform with the statute; in Kansas, an
implication that a special prayer is necessary, but a defect-
ive prayer treated as amended so as to supply the defect;
in New York and Kentucky, an inference that the general
prayer is sufficient where the defendant, by making a de-
fense, has deprived himself of the protection of a statute
demanding a different rule. 'We have not in this state any
statute similar to those of Wisconsin, New York, or Ken-
tucky. The protection afforded defendants in default by
those statutes is partially given here by section 64 of ‘the
Code of Civil Procedure, providing that in an action for
the recovery of money only there shall be indorsed on the
writ the amount for which judgment will be taken, it the
defendant fail to answer, and that if the defendant fail to
appear, judgment shall not be taken for a larger amount
and the costs. In Jones v. Null, 9 Neb., 57, it was held
that a suit to foreclose a mortgage was not an action for the
recovery of money only. Still, we are not required to de-
cide what rights the defendant would have on failure to
appear in such a case if there was no indorsement upon the
writ. The record contains neither the process, the answer,
nor the decree. If the appearance of defendant was nce-
essary to give the court power to act, it must be presumed
that there was such appearance. It would seem, therefore,
that the prayer was sufficient to justify the rendition of the
deficiency judgment, but if not, then we are quiteclear that
it might be amended with notice to the defendant so as to
ask for the judgment, and the motion for the judgment,
especially where it is couched in such language as it was
here, should be treated as an amendment. The record
shows affirmatively that notice of the motion was-served
upon the defendant and that he appeared in response thereto,
The amendment was also in time. It came before the judg-
ment was rendered, and no attempt was made to take ad-
vantage of any finding affecting the right to the judgment
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which may have been contained in the original decree.
The right to the judgment was tried upon its merits, sub-
sequent to the motion, and after defendant’s appearance to
the motion.

3. The petition does state a cause of action against Was-
mer. It avers that Wasmer became a purchaser of the
property, in his purchase assuming, agreeing to pay, and
becoming responsible for the payment of the debt alleged.
Thesc averments bring the case within the rule stated in
Cooper v. Foss, 15 Neb., 515.

4. The note to secure which the mortgage was made was
for $1,000, with interest at ten per cent per annum from
date. It bore date March 23, 1886. It was stipulated -
upon the hearing that the amount found due in the decree
was $1,564. The property sold for $524. The plaintiff
is a building and loan association, apparently operating
under chapter 16, sections 145 to 148r, Compiled Statutes.
It appeared that when the Moores borrowed the money
$550 was at once repaid to the association for stock; that
the stock was pledged to the association as additional
security; that subsequently other payments had been
made. The question of the constitutionality of the stat-
utes referred to is not argued in this case and we will
not consider it. 'What the defendant claims we understand
to be, first, that making proof of the face of the note with
interest, without allowing credit for the moneys repaid the
association, amounted to a fraud which vitiated the decree;
and, secondly, that the association holding the stock should
be required to exhaust it before enforcing Wasmer’s personal
liability. Upon the first point it is sufficient to say that
in the proceedings resulting in the deficiency judgment
there was a new accounting regardless of that had upon
the foreclosure, and Wasmer thereby obtained all the relief
to which he was entitled because of the excessive finding
in the<decree. The property did not sell for enough to pay
what was justly due, so that taking that fact in connection
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with the fact that the finding in the supplementary proceed-
ing was based upon a new accounting, Wasmer was in no-
wise prejudiced. There is some little conflict in the evidence
as to the credits, but we think the evidence clearly prepon-
derates in favor of the finding of the trial court. Upen
the second point, we are not. able to ascertain certainly from
the reeord whether the credits were made upon the basis: of
a surrender of the stock or as absolute credits. . If upon
the former, it amounted to exhausting the security afforded
by the stock; if upon the latter, the principle would apply
that the holder of a pledge may pursue his personal remedy
if he so elect, regardless of the pledge; and the debtor, in
the absence of special circumstances, cannot require the se-
curity to be first resorted to. ‘
5. The last objection made is that the proceeding was pre-
mature. The note was made payable on or Lefore March
23, 1892, with the following provision: “The payer ha- the
option of paying the interest as above at the end of cach
year or of having it added to the principal to draw there-
after the same rate of interest.” The mortgage, as alleged
in the petition, provided that if the mortgagors should fail
to pay the money when due, or to pay taxes or insurance,
or to pay the dues and fees on the stock as they became
due, then the plaintiff might elect to pay the same and de-
clare the whole amount due and payable at once. The
default alleged was the failure to pay dues and fees upon the
stock, and it must be presumed that the court found upon
proper evidence that there had been such default. The
writer was at first of the impression that where the note
is absolute and the mortgage contains such a provision,
the provision should be restricted to the remedy by fore-
closure, rendering the debt due for the purpose of foreclosure
only, but leaving the maturity of the debt for the purpose
of enforcing the personal liability to be determined: by the
note itself. The adjudications do not, however, bear out
this view. In this state it has been determined that in:de-
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ciding such questions the note and mortgage should be con-
strued together. (Fle'cher v. Daugherty, 13 Neb., 224;
Lantry v. French, 33 Neb.,, 524.) This principle alone
would not be decisive of the question, for the reason that,
construing the two instraments together, the fact that the
stipulation referred to was contained in the mortgage and
not in the note might be taken as an evidence of thetinten-
tion of the parties to restrict the effect of the stipulation to
the enforcement of the mortgage. Buchanan v. Berkshire
Life Ins. Co., 96 Ind., 510, was a case much like that
before us. A personal judgment had been rendered in
the foreclosure case and it was there held that the provis-
ion in the mortgage should be construed in connection with
the note, and that a failure to pay interest coupons entitled
the mortgagee to a personal judgment for the whole debt.
First Nat. Bank of Sturgis v. Peck, 8 Kan. 660, was a
suit upon notes under similar conditions. The court there
held, in an opinion by Brewer, J., that the notes and mort-
gage were to be construed together, that all the notes be-
came due upon the failure to pay one, and that the statute
of limitations ran against all from that time. In Gregory
v: Marks, 8 Biss. [U. 8.], 44, Judge Blodgett held on a
similar question that such a clause in the mortgage per-
mitted the creditor to pursue the personal remedy upon the
notes, although the notes contained no such provision. In
his opinion he states that he was for some time in doubt
because of a dictum in a Missouri case upon the subject,
to the effect that the clause in the trust deed was put there
only for the purpose of marshalling the security and not
for the purpose of maturing the notes. He does not refer
to the Missouri case by title or otherwise. Judge Blod-
gett’s decision was rendered in 1877, and in 1878 the su-
preme court of Missouri held in Noell v. Gaines, 68 Mo.,
§49, where two notes by their terms matured at different
dates, but a trust deed securing them provided that if the
maker should fail to pay the debt or interest when the
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same became due, then both should become due and pay-
able, that an indorser of the second note was discharged by
failure to make demand and give notice of dishonor of the
second note at the time of the holder’s election to take ad-
vantage of the provision in the trust deed. In the opinion
a dictum in Mason v. Barnard, 36 Mo., 384, was disap-
proved. The latter was probably the case to which Judge
Blodgett referred. We think, therefore, that the mort-
gagee had the right, upon default in payment of dues upon
the stock, to elect to declare the whole debt due, not only
for the purpose of foreclosing, but also for the purpose of
enforcing the personal liability.

JUDGMENT AFFIRMED.

HaRRISON, J., took no part in the decision.

M. F. Wagrp v. Joun J. URMSON.
FIrLED May 15,1894, No. 4758

1. Roview: FAILURE To ENTER DECREE. This court will not
review on appeal or error a decree rendered by the district court,
prior to the formal entry of such decree upon the journal of the
trial court.

: MEMORANDUM OF DECREE. A memorandum for a decree
made by a judge of the district court upon his calendar will not
authorize a review of the case in this court before such decree
is extended in due form and apt language upon the court jour-
nal.

2.

Error from the district court of Frontier county. Tried
below before COCHRAN, J.

James A. Williams and R. M. Snavely, for plaintiff in

error.

Sands & Cheney and Robert Ryan, conira,
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Norvar, C. J.

This action was brought in the court below by Burton and
Harvey to foreclose a mortgage upon the northeast quarter
of section 8, township 8, range 27 west, executed by John J.
Urmson and wife. The mortgagors, M. F. Ward and
others, were made defendants to the suit. Ward filed a cross-
petition setting up the recovery of a judgment by Tyra
Nelson in the county court of Frontier county against the
said John J. Urmson, for the sum of $167.50 and costs, the
filing of the transcript thereof in the district court of said
county, the assignment of the judgment to Ward, and praying
that the same be declared a lien upon said premises, subject
to said mortgage. To this cross-petition John J. Urmson
answered, denying that said judgment was a lien upon the
premises, alleging that he acquired title to said land under
and in pursuance of the homestead laws of the United
States, and ““that the debt for which said judgment was
rendered, and out of which said judgment grew, was in-
curred before patent for said land was issued to the defend-
ant by the government of the United States, in whom the
title in and to said premises was before the entry of said
premises as aforesaid by this defendant.”” No reply was
filed to this answer. The district court entered a decree
foreclosing the mortgage, without deciding whether said
judgment was a lien upon the premises. 'Ward prosecutes
a petition in error, alieging that the lower court erred in
finding and decreeing that said judgment was not a lien
upon the premises.

From the stipulation of the parties contained in the bill
of exceptions it appears that the land in question was en-
tered under the homestead laws of the United States by
John J. Urmson; that he duly made final proof on Sep-
tember 14, 1885, and received the usual receiver receipt;
that on July 11, 1887, the debt for which said judgment
was rendered was contracted by said Urmson subsequent
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to the making of the final proof, but prior to the date of the
Ppatent for said lands issued to Urmson by the United States.

The only point urged by counsel for plaintiff in error
1s whether the Jands acquired from the United States under
the act of congress entitled “An act to secure homesteads
to actual settlers on the public domain,” approved May 20,
1862, are liable to sale on execution to satisfy an ordinary
Judgment obtained for a debt contracted by the patentee
before the issue of the patent, but after the date of the
final receiver’s receipt. We are precluded from now en-
tering upon a discussion of the question, for the reason we
have no competent evidence before us to show that the
same was adjudicated in the court below. In the transcript
prepared for this court is a copy of that portion of the
Jjournal kept by the clerk of the district court containing
the decree of the foreclosure of the mortgage; but this de-
cree does not in any manner determine whether the judg-
ment is a lien upon the premises. Attached to and made
a part of the Dill of exceptions filed herein is a copy of
the entry made in the case by the district judge on the
trial docket, which reads as follows:

“Nov. 25,790. Trial to court on petition, pleadings,
and the evidence. The court finds that the judgment of
Tyra Nelson in sum of $167 and $7.55 costs, obtained
against John J. Urmson and assigned to M. F. Ward, was
obtained upon a debt by entryman John J. Urmson, who
entered land mortgaged under provisions of United States
homestead laws, and is exempt from lien of said judgment.
Said judgment declared no lien upon premises. The court
finds that the debt upon which judgment of M. F. Ward
was rendered was contracted after date of final receiver’s
receipt, and prior to issuance of patent on said land: Costs
taxed to defendant M. F. Ward, herein taxed at $ .
Motion of defendant for new trial. Motion overruled and
excepted to by defendant M. F. Ward. Forty days allowed
to prepare bill of exceptions.”
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This in no proper sense can be regarded as the judgment
or decree rendered by the court in the case, butit is merely
a memorandum of the decision made by the trial judge
upon his docket for the guidance of the clerk in entering
the decree upon the court journal. (Gage v. Bloomington
Toun Co., 37 Neb., 699; Elliot, Appellate Procedure, secs.
118, 119; Traer Bros. v. Whitman, 56 Ia., 443; Knapp
v. Roche, 82 N. Y., 366; Hall v. Hudson, 20 Ala., 284;
Gilpalrick v. Glidden, 82 Me., 201.) In the case last cited
it is said ““a mere order for a decree before it is extended
in due form and in apt and technical language is not a
final decree, or a complete record of the judgment of the
court,” Posrt, J., speaking for this court, in his opinion
in Gage v. Bloomington Town Co., supra, says: “Although
it is customary for the judge to enter in the trial docket, or
calendar, notes or minutes of the orders made, such entries
are not made pursuant to the requirements of any statute,
and are not, strictly speaking, parts of the record of the
court.” Mr. Black, at section 106 of volume 1 of his work
on Judgments, in discussing the distinction between ren-
dition and entry of judgment, says: “There are certain
purposes, however, for which a judgment is required to be
duly entered before it can become available or be attended
by its usual incidents. Thus, as above remarked, this is a
prerequisite to theright to appeal ; and so a judgment must
commonly be docketed before it can create a lien upon land,
and in some of the states (though not all) the priority
among different liens is determined by their respective dates
of docketing. And again, the record entry of a judgment
is indispensable to furnish the evidence of it, when it is
made the basis of a claim or defense in another court.
But with these exceptions, a judgment is independent of the
fact of its entry; and in all cases, the distinction between
rendition and entry is substantial and important.” To the
same effect is Los Angeles County Bank v. Raynor, 61 Cal,,
145. This court has held that “the time within which an
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appeal may be taken from a decree of the district court
does not begin to run until such decree has been entered of
record, so that it is within the power of the appellant to
comply with the statute regulating appeals by filing in this
court a certified transcript of the proceedings of the district
court.” (Bickel v. Dutcher, 35 Neb., 761.) It is only from
a final order, judgment, or decree that an appeal or pro-
ceedings in error will lie, and until the decree or judgment
pronounced by the court has been spread upon the journal
it cannot be reviewed here, since section 586 of the Code
declares that “the plaintiff in error shall file with his
petition a transcript of the proceedings containing the
final judgment or order sought to be reversed, vacated, or
modified.” And the statute provides in what book the
clerk shall enter all judgments. Section 443 reads as fol-
lows: “All judgments and orders must be entered on the
journal of the court, and specify clearly the relief granted
or order made in the action.” A transcript of the proceed-
ings of the trial court must contain a copy of the judgment
or order entered on the court journal which is sought to be
reviewed. So far as this record discloses there has never
been any legal entry of a decree in the case respecting the
lien of the judgment, hence the proceedings were prema-
turely brought to this court. The petition in error is
therefore

DisMiIssED.

Ryanx, C,, having been of counsel, took no part in the
decision. -
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GERMAN INSURANCE CoMPANY oF FREEPORT, ILLINOIS,
v. CaLEB Davis.

FirLEp JUNE 5, 1894. No. 5554.

1. Action on Fire Insurance Policy: LiMIiTATION. Under a
policy of insurance providing that no action thereon can be
maintained unless commenced within six months after the fire,
and that the damages should be payable sixty days after satis-
factory proofs of loss shall have been received by the company,
an action upon the policy is not barred if commenced within six
months from the expiration of the sixty days. (German Ins. Co.
v. Fairbank, 32 Neb., 750; Fireman’s Fund Ins. Co. v. Buckstaff,
38 Neb., 150.)

2. Insurance : PrEM1SES UNoccUP1ED. Where the premises were
occupied by tenants of insured at the time the risk was written,
and the policy so specified, a stipulation in the policy making it
void in case the premises became vacant and unoceupied without
the consent of the company is not violated, so far as to defeat
the recovery for the loss, by the fact that the evening before the
fire, without the knowledge or consent of the insured, such ten-
ants moved out of the building. (Liverpool & London & Globe
Ins. Co. v. Buckstaff, 38 Neb., 146.)

: PROOFs oF Loss: NOTICE. A provision in a policy of in-
surance that the insured in a case of loss should forthwith give
notice thereof in writing to the company, and within sixty days
from date of the fire furnish preliminary proofs of his loss, is
valid and binding upon the insured, and in an action upon the
policy it is necessary for the plaintiff to prove that such notice
and proofs of loss were furnished, or that the company waived
the same.

3.

: WATIVER. A letter by the secretary of a fire in-
surance company, written after the proofs of loss were due under
the policy, acknowledging the receipt of a letter written by the
poliey holder regarding his claim for loss, and also stating that
the matter therein referred to was in the hands of the com-
pany’s state agent, who would give it his attention as early as
possible, and admonishing the insured to be patient, does not
waive the conditions requiring the insured to furnish proofs of
loss within a specified time.

-3 : : : ADJUSTER’S AUTHORITY: EVIDENCE.
Where the acts of an adjuster are relied mpon to establish a
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waiver of proofs of loss, or of deficiencies therein, it must be
shown that such person was clothed with power to represent the
company in adjasting the loss,

6. Instructions should be based upon the evidence in the case.

ERRoR from the district court of Colfax county. Tried
below before MARsSHALL, J.

The opinion contains a statement of the case.

Higgins & Garlow, for plaintiff' in error:

The company is not liable, because the building was un-
occupied at the time of the fire. (White v. Pheniz Ins. Co.,
20 Ins. L. J. [Me.], 900; Burlington Ins. Co. v. Gibbons,
19 Ins. L. J. [Kan.], 546; Lancy v. Home Ins. Co., 19
Ins. L. J. [Me.], 878; Continental Ins. Co. v. Kyle, 19
Ins. 1. J. [Ind.], 720; Fehsev. Council Bluffs Ins. Co., 18
Ins. L. J. [Ia.], 319.)

Notice and proof of loss must be given as required by
the terms of the contract. (2 Wood, Fire Insurance, secs.
436, 437; Central City Ins. Co. v. Oates, 18 Ins. L. J.
[Ala.], 764; McCunn v. £itna Ins. Co., 3 Neb., 198; Trask
v. State Fire & Marine Ins. Co., 72 Am. Dec. [Pa.], 622;
Weidert v. State Ins. Co., 19 Ins. L. J. [Ore.], 740.)

Proof of loss was not waived. (Kelly v. Sun Fire Qffice,
20 Ins. L. J. [Pa.], 407; Patrick v. Farmers’ Ins. Co.,80
Am. Dec. [N. H.], 197; German Ins. Co. v. Fairbank, 32
Neb., 750; Central City Ins. Co. v. Oates, 18 Ins. L. J.
[Ala.], 764; Knudson v. Hekla Fire Ins. Co., 43 N. W.
Rep. [Wis.], 954; Girard Fire & Marine Ins. Co. v. He-
bard, 95 Pa. St., 45; Gould v. Dwelling House Ins. Cb.,
21 Ins. L. J. [Mich.], 328.)

The suit was not commenced in time. (Patrick v. Farm-
ers’ Ins. Co., 80 Am. Dec. [N. H.], 197; Muse v. London
Assurance Corporation, 20 Ins. L. J. [N. Car.], 515; Rip-
ley v. &ina Ins. Co., 86 Am. Dec. [N.Y.], 362; Fullam v.
New York Union Ins. Co., 66 Am. Dec. [Mass.], 462; Keim
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v. Home Mutual Fire & Marine Ins. Co. of St. Louis, 97
Am. Dec. [Mo.], 291; Travellers Ins. Co. v. California
Ins. Co., 45 N. W. Rep. [N. Dak.], 703; Merchants Mu-
tual Ins. Co.v. Lacroiz, 14 Am. Rep. [Tex.], 370.)

Courts will not give to plaintiff by construction what he
failed to secure by agreement. (Chambers v. Atlas Ins. Co.,
19 Ins. L. J. [Conn.], 181; Howard Ins. Co. v. Hocking,
19 Ins. L. J. [Pa.], 280; Johnson v. Humboldt Ins. Co.,
911lL., 92; Garido v. American Central Ins. Co. of St. Louis,
8 Pac. Rep. [Cal.], 512; Virginia Fire & Marine Ins. Co.
v. Wells,3 S. E. Rep. [Va.], 349; Riddlesbarger v. Hart-
ford Ins. Co., 7 Wall. [U. 8.], 386.)

Grimison & Thomas, contra :

The notice of loss was sufficient. (Continental Ins. Co. of
New York v. Lippold, 3 Neb., 391; Insurance Co. of North
America v. McLimans, 28 Neb., 653; Wood, Fire Insur-
ance, sec. 430.)

There was sufficient proof of loss. (Vanginderiaelen v,
Pheeniz Ins. Co. of Brooklyn, 51 N. W. Rep. [ Wis.], 1122;
Billings v. German Ins. Co. of Freeport, 34 Neb., 502;
Searle v. Dwelling- House Ins. Co., 25 N. E. Rep. [Mass.],
290; Gristock v. Royal Ins. Co., 47 N. W. Rep. [Mich.],
549 ; German- American Ins. Co. v. Etherton, 25 Neb., 505 ;
Pheniz Ins. Co. of Brooklyn v. Munger, 30 Pac. Rep.
[Kan.], 120.)

Defects in proofs of loss were waived. (Union Ins. Co.
v. Barwick, 36 Neb., 223; Vergeront v. German Ins. Co.
of Freeport, 56 N. W. Rep. [Wis.], 1096 ; St. Paul Fire &
Marine Ins. Co. v. Gotthelf, 35 Neb., 351; Billings v. Ger-
man Ins. Co., 34 Neb., 502.)

The action was not barred. (Barnes v. McMurtry, 29
Neb., 178; German Ins. Co. v. Fairbank, 32 Neb., 751.)

The building was not vacant within the meaning of the
policy. (German Ins. Co.v. Penrod, 35 Neb., 273 ; Liver-
pool & London & Globe Ins. Co. v. Buckstayf, 38 Neb., 146.)
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Norvar, C. J.

This action was brought by Caleb Davis against the
German Insurance Company of Freeport, Illinois, upon a
fire insurance policy of $725, covering plaintiff’s one-story
frame, shingle roof, building, and three billiard tables
therein, said building being situate in the village of Avoca,
Cass county, and occupied by tenants as a saloon and bill-
iard hall. The policy was issued January 23, 1889, for
the period of one year. The insured property was totally
destroyed by fire April 26, 1889. The amended petition
contains the usual allegations in such an action. The an-
swer, after admitting certain averments of the petition and
denying others, alleges four substantive defenses, namely :

1. The plaintiff willfully, unlawfully, and fraudulently
caused to be set the fire which destroyed the building and
contents, for the purpose of obtaining from the defendant
the insurance money.

2. That the action is barred by the limitation clause in
the policy.

3. That the policy was not in force at the time of the
fire, by reason of the building being vacant and unoccupied.

4. That the plaintiff failed and neglected to furnish ne-
tice and proofs of said fire and loss . within the time re-
quired by the contract.

To the answer the plaintiff replied by a general denial,
also setting up that the defendant had waived the stipula-
tion in the policy as to the notice and proofs of loss. The
trial resulted in a verdict and judgment for the plaintiff in
the sum of $808.80, and from an order denying a new
trial defendant prosecutes error.

It is quite probable that the building was set on fire by
an incendiary, but there is absolutely no proof in the record
which in the least degree tends to connect the plaintiff
therewith, while the uncontradicted evidence shows that
neither the plaintiff nor his son had anything to do with
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the burning of the building. It is not insisted in the brief
of the company that they had. The first defense need not
therefore be considered further.

By the policy it is provided that the damages are “to be
paid in sixty days after the loss shall have been ascertained,
in accordance with the conditions of the policy, and satis-
factory proof of the same shall have been made by the in-
sured, and received at the principal office of the company
in Freeport, Illinois, unless the property be replaced or
this company shall have given notice of its intention to re-
build, or repair the damaged premises.” The policy also
contains this clause:

“XXYV. No suit or action of any kind against this com-
pany for recovery of any claim upon, under, or by virtue
of this policy shall be sustainable in any court of law or
chancery unless such suit or action shall be commenced
within the term of six months next after the fire; and in
case any suit or action be commenced against this company
after the term of six months next after the fire, the lapse
of time shall be taken and deemed as conclusive evidence
against the validity of such claim thereby so attempted to
be enforced, any statute of limitation to the contrary not-
withstanding.  Also, that this policy is made and accepted
upon the above expressed terms and conditions.”

On the night of the 26th of April, 1889, the fire oc-
curred, The record is absolutely silent as to the time the
suit was commenced. The transcript shows that an
amended petition was filed in the court below on the 17th
day of April, 1890. The original petition is not in the
record before us, nor is there anything to indicate the date
of the filing thereof, or when the summons was issued.
The answer avers that the suit was not brought until the
16th day of December, 1889, but this averment was denied
by the reply. In view of this condition of the record we
might presume that the action was instituted within six
months from the occurrence of the fire, but since the plaint-
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iff in error in its statement of the case in the brief says
that the petition was filed December 186, 1889, and serv-
ice soon thereafter was made on the company, and as the
defendaunt in error in his brief does not deny the correct-
ness thereof, we will accept as a fact that the action was
commenced on said date, or more than seven months sub-
sequent to the fire. Counsel for the insurance company
insist, and they have cited many authorities from other
states to sustain their position, that, under the provisions of
the policy, the action was barred in six months after the
fire, while counsel for the insured contends that the six
months limitation period did not commeunce to run until
the right of action fully accrued. Special limitations in
contracts similar to the provisions in this policy are now
generally sustained by the courts, although it must be con-
ceded that the decisions are not in harmony as to the time
the period of limitation begins to run. Some hold that
it dates from the fire or loss, and others from the time the
insured had the right to bring suit upon the policy. This
court, by its former decisions, is committed to the doctrine
last stated.

In German Ins. Co. v. Fairbank, 32 Neb., 750, by the
terms of the policy it was stipulated that the damages
should be paid in ninety days after notice and proofs of
loss are received by the company. The policy contained
the following clause: “It is mutually agreed that no suit
or action against this company upon this policy shall be
sustained in any court of law or equity unless commenced
within six months after the loss or damage shall occur; and
if any suit or action shall be commenced after the expira-
tion of six months, the lapse of time shall be taken and
deemed as conclusive evidence against the validity of such
claim, any statute of limitations to the contrary notwith-
standing.”  The suit was not brought upon the policy un-
til eight and a half months after the loss, and it was held

that the cause of action did not accrue before the expira,
49
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tion of ninety days after proofs of loss were received, and
that the action was not barred until the expiration of six
months from that time. The opinion cites the following
authorities, which sustain the construction there given:
Ellis v. Council Blyfs Ins. Co., 64 Ia., 507; Miller v.
Hartford Fire Ins. Co., 70 Ia., 704; McConnell v. lowa
Mutual Aid Association, 79 Ia., 757; Matt v. Towa Mutual
Aid Association, 46 N. W. Rep. [1a.], 857; Hay v. Star
Fire Ins Co., 77 N. Y., 241; Killips v. Putnam Fire Ins.
Co., 28 Wis., 472. The conditions in the policy in the
case of German Ins. Co.v. Fairbank, supra, are almost
identical with those contained in the policy before us, the
only difference being that in the precedent cited the language
used in the limitation clause is *“unless commenced within
six months after the loss or damage shall occur,” while by
this policy the action must be brought “ within the term of
six months next after the fire.”” There is no substantial
difference between the two provisions. The date of the
“fire” and the date of the “loss” are the same.

In Fireman’s Fund Ins. Co. v. Buckstaff, 38 Neb., 150,
this court had under consideration a policy, which, in addi-
tion to the usual provision that loss should not become pay-
able until sixty days after the proofs of loss are received by
the company, contained a condition that “ no suit or action
against this company for the recovery of any claim by vir-
tue of this policy shall be sustained in any court of law or
chancery * * * unless such snit or action shall be
commenced within six months after the occurrence of the
fire by reason of which the claim for loss or damage is
made; and should any suit or action be commenced against
this company after the expiration of the aforesaid six
months, lapse of time shall be taken and deemed as con-
clusive evidence against the validity of such claim, any
statute of limitations to the contrary notwithstanding.” 1t
was held that suit upon the policy could be brought within
six months from the expiration of sixty days next after
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proofs of loss are received by the company, and that an
action brought within that time is not barred.

These decisions of our court are decisive of the case at
bar upon the question of limitation, and following them
we hold that the limitation does not run from the date of
the fire, but from the time the cause of the action accrued.
(See Friezen v. Allemania Fire Ins. Co., 30 Fed. Rep., 352;
Hong Sling v. Royal Ins. Co., 30 Pac Rep. [Utah], 307;
Case v. Sun Ins. Co., 23 Pac. Rep. [Cal.], 534.)

Plaintiff in error contends the insured has violated the
following provision of his policy:

“XV. This policy should not cover unoccupied bul]d-
ings; and if the premises shall be vacated without the con-
sent of this company indorsed hereon, * * * ¢)ig
policy shall cease and determine.”

When the insurance was written the building was occu-
pied by Davis and Peters as tenants of the insured, and
the policy recited that the premises were ozcupied by them
as a billiard ball and saloon. About 6 o’clock of the
evening of April 26, 1889, the tenants moved out of the
building their stock of liquors and cigars, but left in the
building the billiard tables. The fire occurred some time
during the night after the removal. The insured, when
the policy was issued, as well as at the time of the fire,
lived at Schuyler and had no notice that the tenants in-
tended to or had moved, nor had there been returned to
him the key of the building. It does not appear that the
lease had even expired. Plaintiff in error argues that
under the facts detailed above the building was “vacant
and unoccapied,” within the meaning of that term as used
in the policy, and further, that the trial court erred in its
instruction upon this point, which instruction is in the fol-
lowing language :

“12. The jury are instructed that the policy of insur-
ance in this case provides that ‘this policy shall not cover
unoccupied buildings, and if the premises insured shall be
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vacated without the consent of this company indorsed
thereon, * * * this policy shall cease and determine,’
and if the jury from the evidence believe that at the time
of the fire the premises were unoccupied without the con-
sent of the defendant, then this policy had ceased and the
jury should find for the defendant. The word ‘unoccu-
pied’ in the policy is to be construed in its ordinary and
popular sense, and applied to a saloon building it means
such want of occupancy as usually or ordinarily attends, or
is exercised over, a saloon building while being operated
as a saloon ; however, if in the evidence the jury believed
that the saloon building in question had been vacated late
in the evening of the day preceding the fire, and that the
plaintiff was then at the city of Schuyler, and so far away
from said building that the time intervening between the
hour of vacation and the hour of the fire was not reason-
ably sufficient to permit the plaintiff to reoccupy it, after
the vacation and before the fire, then said saloon could
not be considered to be vacated within the terms of the
policy.”

Plaintiff in error relies upon, and cites in its brief, many
.cases to show that the premises had become vacant and un-
-occupied, and they fully sustain its contention. Upon this
.question the authorities are again conflicting and an attempt
to harmonize them would be unsuccessful. The words
¢ yacant and unoccupied,” when used in a policy of insur-
.ance, should be construed in view of the uses and purposes
for which the building is adapted, which must have been
-within the contemplation of the parties when the contract
was entered into, also whether -the parties contemplated
that the premises were to be occupied by the assured or by
a tenant.. The meaning of the words “vacant and unoccu-
pied,” when used in a policy upon a dwelling, is not the
same as when used in a contract of insurance on a store
building, livery stable, or a school house. It will hardly
be contended that a policy on a school building is not in
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force during the summer vacation of the schools, although
there is no person in the building during that period. The
use to which the building is adapted and devoted has much
to do in determining whether it is vacant or unoccupied.
Each case must be determined upon its own peculiar facts.
If the premises were to be used by a tenant, as in the case
at bar, a mere temporary vacancy during a change of ten-
ants ought not to be held to avoid the insurance.

In Liverpool & London & Globe Ins. Co. v. Buckstaff, 38
Neb., 146, the policy contained a clause in regard to a va-
cancy and unoccupancy of the building substantially like
the one in this suit. There the policy was upon a hotel,
which, at the time the risk was written, was occupied by a
tenant, and was to remain so occupied. The hotel was
closed to the public on October 20, the tenant moved out
on the following day, leaving a small portion of the furni-
ture and some other personal property. On the night of
October 21 the building burned. The insured had not
taken possession of the building, nor had he received from
the tenant the keys therefor. The court, in construing the
provision of the policy, in the opinion say: ‘“Some of the
authorities hold that the vacation of a building during the
time necessary for the changing of tenants of the assured
will be fatal under the ordinary terms and conditions in a
fire insurance policy. But we are unwilling to go that far.
It seems to the writer that such a temporary vacancy was
a contingency contemplated by the parties, and against
which the provision was not intended to apply. Many
recent authorities so hold. In Hotchkiss v. Phaniz Ins.
Co., 76 Wis., 269, Lydh, J., in construing the term ‘va-
cant or unoccupied’ in an insurance policy, observes: ¢ Un-
der certain circumstances premises may be vacant or unoc-
cupied, when under other circumstances premises in like
situation may not be so, within the meaning of that term
in insurance policies. Thus, if one insures his dwelling
house, described’ in the policy as occupied by himself as
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his residence, and moves out of it, leaving no person in
the occupation thereof, it thereby becomes vacant or unoc-
cupied; but if he insures it as a tenement house, or as oc-
cupied by a tenant, it may fairly be presumed, nothing
appearing to the contrary, that the parties to the contract
of insurance contemplated that the tenant was liable to
leave the premises, and that more or less time might elapse
before the.owner could procure another tenant to occupy
them, and hence that the parties did not understand that
the house should be considered vacant, and policy forfeited
or suspended, according to its terms, immediately upon the
tenants leaving it. This distinction was made in some of
the cases, in- Lockwood v. Middesex Mulual Assurance Co.
47 Conn., 561; Whitney v. Black River Ins. Co., 9 Hun
[N.Y.], 39; 1 Wood, Insurance, sec. 91, pp. 208-210,
and cases cited.” The following sustained the above doc-
trine: Traders Ins. Co. v. Race, 29 N. E. Rep. [111.], 846;
Home Ins. Co. v. Wood, 47 Kan., 521; Roe v. Duwelling
House Ins.-Co., 23 Atl. Rep. [Pa.], 718; American Cen-
tral Ins. Co. v. Clarey, 28 Ill. App., 195; City Planing
& Shingle Mill Co. v. Merchants, Manufacturers & Citi-
zens Mutual Ins. Co., 40 N. W. Rep. [Mich.], 777. We
are satisfied that the trial court was justified in finding
that the premises were not ¢ vacant and unoccupied,” within
the meaning of that term in the policy.”

- Although we have considered the question anew, and
examined the cases cited by plaintiff in error, we are satis-
fied ‘that the doctrine announced in the case just quoted
from is sound and should be adhered to. The instruction
on this feature of the case, already quoted, is based upon
the facts as disclosed in the evidence, and announces a cor-
rect proposition of law. The jury was justified in finding
from the evidence that the premises were not vacant and
unoccupied within the meaning of the policy.

- The clause of the policy on which the defense is chiefly
based. is the -thirteenth, which provides: “The insured
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sustaining loss or damage by fire under this policy shall
forthwith give notice thereof in writing to this company,
and within sixty days from the date of such fire shall de-
liver as particular an account of his loss and damags as
the nature of the case will admit, signed with his own
hand, and shall accompany the same with his oath or
affirmation declaring the said account to be true and
just, * * * the building was occupied at the time of
the loss and who were the occupants of such building, and
when and how the fire originated, with all the details
thereof] so far as he is informed, knows, or believes. * *
The insured shall furnish full plans and detailed specifica-
tions of the building, * * * which plans and specifi-
cations of the property damaged or destroyed as is prac-
ticable to be made. * * * Proofs of loss must be
completed and forwarded to the company within sixty
days after date of fire, and must bear the certificate of a
magistrate, notary public, or clerk of a court of record
nearest the place of loss and not concerned in the loss as a
creditor or otherwise, nor related to the assured, stating
that he has examined into the circumstances attending the
loss, knows the character and circumstances of the assured,
and verily believes that the assured has, without frand or
evil practice, sustained loss on the property insured to the
amount which such magistrate, notary public, or clerk shall
certify to. Failure to comply with these terms and condi-
tious within the time prescribed shall cause forfeiture of all
claims under this policy.” The courts have almost uni-
formly sustained stipulations in contracts of insurance
similar to the above. It is also firmly settled by the ad-
judications in this state that such conditions are inserted in
" the policy for the benefit of the underwriter, but that com-
pliance therewith by the insured may be waived by the
company. (German Ins. Co. v. Fairbank, 32 Neb., 750;
Billings v. German Ine Co., 34 Neb., 502; 8. Paul Fire
& Marine Ins. Co. v. Qotthelf, 35 Neb., 351; German-
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American Ins. Co. v. Barwick, 36 Neb., 223; Western
Home Ins. Co. v. Richardson, 40 Neb., 1.)

In the case under review the plaintiff, before he was en-
titled to recover, was required to establish by competent
evidence either that notice and proofs of loss were furnished
the company within the time stated in, and according to
the requirements of, the policy, or that the defendant
waived the same. The contention of the learned counsel
of the company is that the testimony in the case fails to
show the insured gave the notice and furnished the proofs
of loss according to the stipulations of the policy, or that
the company waived the same.

Mr. Davis testified that the next day after the fire, or
the next day but one, he wrote a letter to the company at
Freeport, Illinois, also to James R. Wash, at Lincoln, the
general agent for this state, notifying each of the loss;
that the letters, after being enclosed in envelopes properly
addressed, and postage prepaid, were deposited in the post-
office at Avoca, and the same were never returned to him;
that on the 17th day of June, 1889, the plaintiff below,
accompanied by one John Marquette, went before Mr.
Hinners, a justice of the peace living at Avoca, and pro-
cured the latter to make out the proofs of loss, which, on
being completed, were subscribed and sworn to by Davis.
before the justice, and were mailed to the company on the
same day; that Davis wrote the company regarding his loss
on July 3, 1886, to which he received the following reply:

“ FrReeport, TLLINOIS, July 6, 1889.

“Caleb Davis, Esq., Schuyler, Neb.—DEAR Sir: In re-
ply to yours 3d inst, would say that the matter therein re-
ferred to is in the hands of our state agent, Mr. J. R.
Wash, of Lincoln, Nebraska, who will give it his atten- -
tion as early as possible. Have a little patience, as these
matters cannot well be reached at one time, they being
quute uumerous at this season of the year.

“Yours truly, Wu. TrREMBOR.”
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Mr. Davis further testified that after receiving the above
letter he called upon the stateagent, Mr. Wash, at Lincoln,
and held aconversation with him about the matter, but re-
ceived no definite answer about what the company pro-
posed to do; that on the 14th day of September, 1889,
Davis made out before Justice Hinners an additional or
supplemental proof of loss, which was duly sworn to, and
on that day mailed to, and was subsequently received by,
the company; that insured has never received from the
company, or any one purporting to act for it, any notice,
or intimation, that the proofs of loss furnished by him
were insufficient or defective, nor were they ever returned

to }\;m_

Wm. Trembor, the secretary of the company, in his tes-
timony admits receiving, the day after the fire, a telegram
from Mr. Conley, the local agent of the defendant at
Avoca, notifying him that the building described in the
policy had been burned; but states that the company never
received any notice from Mr. Davis, or any one represent-
ing him, bearing date of April 27, 1889; that he did not
receive the notice and proof of loss dated June 17, 1889,
but did receive the affidavit or proof made in September of
that year, which was referred to Mr. Wash of Lincoln,
who was in charge of the company’s business in Nebraska
at that time; that had witness not received the telegram
from Conley, the company would not have known that the
property had been destroyed until many months after the
loss.

Mr. Wash testified, in effect, that he never received any
letter or notice of loss dated about the 28th or 29th of
April, 1889, purporting to come from Mr. Davis, or any
one acting for him, with reference to the loss in question.

The foregoing is a brief synopsis of the testimony relat-
ing to notice and proofs of loss. On the one side is the
positive testimony of Mr. Davis that notices of loss were
mailed both to the company and its state agent soon after
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the fire, and on the other there is the testimony, equally
as positive, of the secretary of the defendant, Mr. Trem-
bor, and of the state agent, Mr. Wash, that such notices
were never received by them. The policy required the in-
sured, in case of loss, to forthwith give notice thereof in
writing to the company. Such notice may be sent through
the mails, and when transmitted in that manner, if re-
ceived by the company, the requirements of the policy
would be complied with. We think the plaintiff’s testi-
mony, in connection with the letter of July 6, sufficient to
warrant the jury to base a finding that the notice of loss
sent by Mr. Davis to the company was received, and yet
the testimony on the part of the defendant would have
been sufficient to sustain a finding the other way on that
question. In regard to the preliminary proofs of loss it
will be observed that the policy requires that they be «for-
warded to the company within sixty days after the date of
the fire.” If the evidence of Mr. Davis is to be credited,
preliminary proofs of loss were transmitted to the company
by mail on the 17th day of June, 1889, which was within
the period named in the policy. The evidence as to the
receipt of the same is quite as unsatisfactory as that relat-
ing to the receipt of notice of the loss. In fact the mak-
ing and sending to the company of the proofs of the loss
in September, without any explanation in the testimony
why second proofs were sent, tends strongly to strengthen
the theory of the defense that no other proofs were ever
furnished by the plaintiff. As to the alleged proofs of the
date of June 17, the evidence falls far short of showing
that the same complied with the stipulations of the policy.
The only testimony upon the subject was given by Mr.
Davis, and he says, when asked to give the contents of the
writing, that it stated “the building was burned, the size
of the building and the value of the building, the billiard
table, two billiard tables, one pigeon-hole table, with all its
contents; the valuation.was $825, I think, if my memory



Vor. 40] JANUARY TERM, 1894. 715

German Ins. Co. v. Davis.

serves me right.”” If the proofs contain nothing more,
they did not meet the requirements of the policy, as a ref-
erence to the contract will readily disclose. Bat it is said
the company waived any defect or informality in the proofs
by the acts of its secretary and its state agent. All the
secretary did was to write the letter of July 6. Waiver
could not be inferred from that alone. It was not sent un-
til after the expiration of sixty days in which the prelimi-
nary proofs of loss should have been made, Neither did
Mr. Wash recognize the validity of the claim for damages
when Mr. Davis went to see him about it, In fact the
testimony is very meager as to what transpired between
Mr. Davis and Mr. Wash at that time. It appears that
one Westover was present and heard the conversation, but
he was not called at the trial as a witness. It was at-
tempted to be shown that in May, 1889, one Roundtree
came to Avoca to adjust the loss, but it does not appear
that he had any authority from the company to act, while
on the other hand there is proof tending to show that he
was not authorized to adjust the loss. If he was clothed
with power to represent the company, then perhaps what
he did might be held to be a waiver of any deficiencies in
the preliminary proofs of loss,

Complaint is made of the giving of the eighth instruc-
tion, which is as follows: “ The jury are instructed that if
from the evidence they believe that the fire occurred on or
about the 26th day of April, 1889, and that on or about
the 27th day of April, 1889, the plaintiff gave the defend-
ant notice and proof of loss, and that again on the 17th
day of June, 1889, the plaintiff again in writing gave de-
fendant notice in writing and proof of loss in writing, and
if the jury from the evidence believe that these notices and
proofs or accounts were not in exact conformity with the
terms of the policy and these notices and account or proof
of loss were accepted or retained by the defendant without
objection, or without suggestion that they did not conform
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to the terms of the policy and did not object to them for
that reason, then the defendant is estopped from claiming
that said notices and accounts of loss were not given in the
time and manner required by the terms of the policy.” In
two important particulars this instruction was not based
upon the evidence. There was no testimony that the
plaintiff gave the company in April “proof of loss.”
Plaintiff claims to have sent in that month a notice of the
loss merely. Again, the instruction assumed there was evi-
dence before the jury from which they might find that two
notices and proof of the loss were accepted and retained by
the compady, one in April and the other in June, while, as
already stated, no proofs of loss were ever forwarded in
April, so far as the record before us discloses. For the
reasons stated the judgment must be reversed and the cause
remanded for a new trial.

REVERSED AND REMANDED.

JouN CrUMAY V. ANDREW J. HENRY.
FiLED JUNE 5,1894. No. 5242.
Appeal: APPEARANCE: FAILURE T0 DEFEND BEFORE JUSTICE
A defendant, who bas made a general appearance in an action
belore a justice of a peace, may a .peal from a judgment against

him, even though he was not present at the trial, and did not
contest the case in said court upon the merits,

Error from the district court of Howard county. Tried
below before CoFrIN, J.

T. T. Bell and W. H. Thompson, for plaintiff in error.

Kendall & Taylor, contra.
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Norvar, C. J.

Andrew J. Henry brought this action in the justice
court against John Crumay upon an account. Plaintiff
recovered a judgment before the justice, and the defendant
prosecuted an appeal to the district court of the county,
where, on motion of the appellee, the appeal was dismissed
on the ground that the defendant did not make sufficient
appearance in the justice court to entitle him to appeal said
cause.

The only question presented for decision is whether the
appeal was properly dismissed. This court has held in
several cases that when a defendant fails to appear in an
action against him in a justice court, but permits a judg-
ment to be taken against him by default, he cannot appeal
therefrom to the district court. In such case his remedy is
to have the default set aside under section 1001 of the
Code. (Clendenning v. Crawford, 7 Neb., 474; Minneapolis
Harvester Works v. Hedges, 11 Neb., 46; Strine v. Kings-
baker, 12 Neb., 52; Crippen v. Church, 17 Neb., 304;
Western Mutual Benevolent Association v. Pace, 23 Neb.,
494.) Where the defendant has once appeared in the ac-
tion he is not entitled to have the judgment against him set
aside, even though he absented himself on the day of trial; .
but may appeal. (Strine v. Kaufman, 12 Neb., 423; Ray-
mond v, Strine, 14 Neb., 236; Andrews v. Mullin, 14 Neb.,
248; Cleghorn v. Waterman, 16 Neb., 226; Smith v. Bor-
den, 22 Neb., 487 ; Carr v. Luscher, 35 Neb., 318 ; Sulli-
van v. Benedict, 36 Neb., 409.) A defepdant may appeal
where he has appeared at the trial, but offered no affirma-
tive proof (Baier v. Humpall, 16 Neb., 127); or where
he absents himself on the day of trial, but has appeared
merely for the purpose of filing a motion for security for
costs (Raymond v. Strinc, 14 Neb., 236); or to dissolve an
attachment (Orippen v. Church, 17 Neb., 304); or where
he has caused subpeenas to issue for witnesses (Howard
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Bros. v. Jay, 256 Neb., 279); or where he has applied for
a change of venue, which was denied (Wagner v. Evers,
20 Neb., 183); or for a continuance, which was granted
(Steven v. Nebraska & Iowa Ins. Co., 29 Neb., 187).
Where the defendant appears before the justice for the sole
purpose of objecting to the jurisdiction of the court over
his person, it is not such an appearance as will entitle him
to an appeal from a judgment rendered against him, (Mec-
Cormick Harvesting Machine Co. v. Schneider, 36 Neb.,
208.)

Some of the earlier cases in this court contain expres-
sions to the effect that an appeal will not lie to the district
court from a judgment of a justice of the peace, except a
defense on the merits has been interposed, but the later de-
cisions upon the subject state the doctrine broadly if the
defendant has at any time made a general appearance in the
case before the justice, he may appeal from the judgment
rendered against him, notwithstanding he was not present
on the day of trial. The later utterances of the court on
the question are sound and will be adliered to. In the case
under consideration the transeript of the justice’s docket
shows this entry on the day the summons was returnable:

“Now on this 25th day of June, 1891, this cause came
up to be heard upon the bill of particulars of the plaintiff,
and the defendant having appeared personally, and having
failed to answer said bill of particulars, and having left
the court room, making no further appearance in said cause,
was heard upon the evidence of the following witnesses for
the plaintiff, to-wit: A. J. Henry, Caroline Henry, Neal
Lambert, and A. E. Ferris.

“Upon consideration whereof the court finds there is
due the plaintiff from the defendant the sum of $35.95,
and it is therefore considered and adjudged that the plaint-
iff recover from the defendant the sum of $35.95, and the
same to draw seven per cent interest from date, and also to
recover his costs in the sum of $13.50,”
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It also appears that a diminution of the record was sug-
gested in the district court, and an amended transcript of
the justice docket was filed therein, which, in addition to the
quotation above, contains the following:

“Now the defendant appeared in the court room five
minutes before 11 o’clock, the hour for trial being 10
o’clock, and did not present his showing for a change of
venue until after court had been called and the hour passed,
and when told by the court that he thought it was insuffi-
cient and ought not to be granted, and while discussing the
matter, he grabbed his paper from the table and left the
court room saying, repeatedly, that he had nothing further
to say in the cause, ordering the court to do as he liked
with the cause, and did not give the court a chance to file
his papers, or ask him to do so, and he took his papers with
him.”

The foregoing entries, together or alone, conclusively
show that the defendant made a general appearance in the
case before the justice. It is manifest that the purpose of
his appearing was to obtain a change of the place of trial,
and not for the purpose of objection to the jurisdiction of
the court over the subject-matter of the suit or of his per-
son, else the justice would have so stated. The fact that
the defendant did not appear until “five minutes before 11
o’clock, * * * and did not present his showing for a
change of venue until after court had been called and the
hour past,” did not constitute a special appearance. A
party may appear generally in a case at any time during
its pendency, even after judgment. The appearance was
general, and continued to be such until the defendant, upon
being informed by the justice that his motion for a change
of venue was insufficient, “grabbed his papers from the
table and left the court room.” The fact that the applica-
tion for a change of venue was not filed, or that defendunt
“grabbed his papers,” is immaterial. It was the duty of
the justice to have done the former, and it would ha. e been
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quite as becoming had the defendant omitted the latter;
but we are unwilling to hold that the appearance of a party
is not general merely because he had been rude. Under
the decisions of this court the defendant was entitled to an
appeal, and the district court erred in denying him that
right. The judgment is reversed, the appeal reinstated,
and the cause remanded for further proceedings.

REVERSED AND REMANDED,

AMERICAN INVESTMENT COMPANY, APPELLANT, V.
WiLiam H. NYE ET AL.,, APPELLEES.

FILED JUNE 5, 1894, No. 5564.

1. Mortgages: JUDICIAL SALES: APPOINTMENT OF MASTER
CoMMISSIONER: DISCRETION OF CoUurT. The distriet court has
the power to appoint some proper disinterested person, other
than the sheriff of the county, as master commissioner to make
the sale of real estate under a decree of foreclosure. Such ap-
pointment rests in the sound discretion of the trial court, and
its ruling will not be reviewed where no abuse is shown.

2. Review: FINAL OrRDER. The ruling of the district court deny-
ing plaintiff ’s application for the appointment of a special mas-
ter commissioner to make the sale of the mortgaged premises is
not reviewable in this court prior to the rendition of a final de-
cree of foreclosure.

AprEAL from the district court of Brown county. Heard
below before KiNnga1D, J.

Logan & Bisbee and L. K. Alder, for appellant.
P. D. McAndrew, contra.

Norvar, C. J.

Appellant brought an action in the court below against
William H. Nye and wife for the foreclosure of a real
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estate mortgage. Subsequently plaintiff, by leave of court,
filed an amendment to its petition, praying the appointment -
of one P. J. Murphy, or some suitable person other than-
the sheriff, as special master commissioner to make the sale
of the real estate. 'W. H. Magill, the sheriff of the county,
was permitted, over the plaintiff’s objection, to intervene
and file an answer to the amended pleading. The question
of who should be appointed to make the sale was heard
upon affidavits, and the court overruled the application for
the appointment of a special master commissioner. From
this decision plaintiff appeals.

In State v. Holliday, 35 Neb., 327, after quoting sections
451, 452, 453, and 852 of the Code of Civil Procedure, this
court said: ““It will thus be seen that, while a sheriff may
sell real estate under a mortgage foreclosure, and as he has
given bond for his official acts and is presumed to be famil-
iar with his duties, he is usually appointed for that purpose
or permitted to conduct the sale. The court, however, may
appoint another to perform that duty. The court is pre-
sumed to act impartially and for the best interests of both
the creditor and debtor. * * * The officer making
the sale, whether he be sheriff, or a master commissioner
appointed by the court, is so far under its orders as to be
answerable to it for any abuse of his powers or violations
of his duty, and, no doubt, the court, upon the proper ap-
plication, and being convinced that there was danger of
an abuse of power on his part, may remove him and ap-
point another in his place. Neither the court itself, nor
any of its officers, has any right to show partiality or un-
fairness in the performance of his functions, and it is the
duty of the court to see that its officers do not give cause
for suspicion of wrong.”

The statute, as we read it, does not confer upon a plaint-
iff the right to dictate the person who shall make the sale
of the mortgaged premises. Whether the sheriff, or some
disinterested person in his stead, shall be appointed to con-

50
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duct or make the sale of real estate under a decree of fore-
closure rests in the sound legal discretion of the trial
court, and unless there has been an abuse of discretion in
that regard, and prejudice has resulted therefrom, this court
will not disturb the decision.

In the case before us we are precluded from reviewing,
the ruling complained of, because the record fails to disclose
that a decree of foreclosure has yet been entered in the dis-
trict court. The overruling plaintiff’s application is not a
final order. So far as this record shows, the action is still
pending and undisposed of on the merits in the district
court, and therefore the order in question is subject to re-
view there up to the time of the rendition of the decree of
foreclosure, if one should be granted. Should a decree be
denied, there will be no necessity for a sale. The appeal is
dismissed.

APPEAL DISMISSED,

~

OcTAVE BouscaAREN v. NOrRMAN H. BROWN ET ATL.
FILED JUNE 5, 1894. No. 5531,

1. Pleading: JUDGMENT FOR DEFENDANT IN DEFAULT OF AN-
swer. Every material averment in a petition, for the purposes
of the action, stands admitted by operation of law when no an-
swer is filed, and when the petition states a cause of action it is
error to render judgment in favor of a non-answering and de-
faulting defendant.

9. Landlord and Tenant: LeasE. Where a lease stipulates
that the lessee shall pay the rent for a definite period upon the
demised premises, the mere acceptance of the rent by the lessor
from the assignee of the lease will not discharge the lessee, even
though the lessor had knowledge of the assignment, and that
the assignee had gone into possession.

3. Instructions: TRIAL. Instructions should beapplicable to the
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pleadings and evidence. An instruction which substantially
withdraws from the jury, or leaves them at liberty to disre-
gard, a material fact established by the evidence is erroneous.

Error from the district court of Douglas county. Trled
below before FERGUSON, J.

Cavanagh, Thomas & Mc Qilton, for plaintiff in error:

Neither the assignment of a lease nor the acceptance by
the lessor of rent from the assignee releases a lessee from a
covenant to pay rent. (Bailey v. Wells, 8 Wis., 39; Flelcher
v. McFarlane, 12 Mass., 43; Port v. Jackson, 17 Johns.
[N. Y.], 238; Wallon v. Cronly, 14 Wend. [N.Y.], 64;:
Kunckle v. Wynick, 1 Dal. [U.8.], 305¢; Barhydt v. Bm-
gess, 46 Ia , 476.)

Hall, MeCulloch & English, contra,

Norvaz, C. J.

This action was brought by plaintiff in error to recover
rent alleged to be due upon a written lease made by him
to the defendants in error. The petition alleges, substan-
tially, that on the 10th day of March, 1889, plaintiff, by
a lease in writing, demised and let to the defendants certain
premises in the city of Omaha, known as the “Omaha
Stables,” and situate on lot 5, block 149, of the said city,.
for the term of one year from said date, for which said
lessees agreed to pay as rent the sum of $195 per month,
payable upon the first day of each month during the term;
that defendants entered into possession of the said premises
on the date of said lease and have paid the stipulated rents
until the 1st day of July, 1889, but of the sums becoming
due since said date no part has been paid, except there was
received on the date last aforesaid $150, a like sum on the
1st day of August, and $150 on September the 1st. The
defendant Gustave B. Hengen did not answer, but made
default. The defendant Norman H. Brown, for his sep-
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arate answer, admits the execution and delivery of the
lease, and denies all other averments in the petition. For
further answer he alleges that plaintiff sold said barn and
the ground lease to one Walker on or about June 19,
1889, to take effect on the 1st day of July following, and
about the same time the defendants sold what personal
property they had in said barn to said Walker, who took
possession of the same with the knowledge and consent of
plaintiff and in compliance with a written agreement en-
tered into between said plaintiff and said Walker; that
plaintiff thereby released defendants from any further ob-
ligation under said lease. The answer further alleges that
said Walker and said plaintiff, by himself or others, since
July 1, 1889, have been in possession of said barn, and
that defendants have fully paid the rent up to the time of
their yielding possession, and aver that they are not in-
debted to plaintiff in any sum whatever. The allegations
of the answer are put in issue by the reply of the plaintiff.
There was a verdict for the defendants and judgment
thereon, to reverse which plaintiff prosecutes error to this
court. .

The judgment cannot stand as to the defendant Hengen,
since he confessed the averments to the petition by failing
to answer, and allowing his default to be entered. (Hardy
v. Miller, 11 Neb., 391.) Besides, plaintiff read on the
trial the deposition of Hengen, which established every
material allegation of the petition, and the liability of not
only Hengen, but that of his co-defendant Brown. Under
the pleadings, as well as by Hengen’s own positive testi-
mony admitting his liability, plaintiff was entitled to a
verdict against him. The evidence adduced on the trial
was conflicting. That given on bebalf of the defendant
Brown tended to establish the defense set up in his answer,
namely, that the lease described in the petition was surren-
dered and canceled about the first of July, 1889, and that
defendants were released from all liability for rent under
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the lease after said date. Testimony of ‘the plaintiff is to
the effect that the lease was not terminated until January
1, 1890, when by agreement of both parties it was surren-
dered. Plaintiff is corroborated by the evidence of the
defendant Hengen, who testified by deposition. All the
witnesses agree that about the last of June, 1889, the de-
fendants sold their livery stock and turned over the lease
to one .JJ. A. Walker, who immediately took possession of
the stables, and paid to plaiotiff as rent on the premises
$450, as follows: $150 ou July 1, and a like sum on the
first day of each of the two following months. Plaintiff
.was not the owner of the ground upon which the stables
stood, but held it under a lease from another. About the
time of the transfer of the livery stock plaintiff was ne-
gotiating with Walker for the sale of the demised building
to him, which resulted in the parties entering into a condi-
tional contract of sale, but the conditions on Walker’s part
to be kept were never complied with. Subsequent to the
making of this conditional agreement Walker paid the
rents as above stated, the July payment being made by
Hengen for him, receipts given for the same being made in
his name. The defendant Brown claimed in the court be-
low that the acceptance of rent from Walker discharged
the lease, and upon this theory he requested, and the court
gave, the following instruction:

“3. The jury are instructed that if you believe from
the evidence that plaintiff, at the time he made a contract
of sale of the premises in controversy, knew that defend-
ants were also selling their livery business to the same
party, and that said party so purchasing afterwards paid
the rent, or any part thereof, to said Bouscaren, which rent
was accepted by him as coming from said party, knowing
he was in possession of said premises, such acts would re-
lease the defendants.”

Undoubtedly it was competent for Bouscaren, by an ex-
press agreement, or by his aets, to have released Brown and
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Hengen; but did he do so, and did the instruction fairly
submit that question to the jury? There is evidence in the
record tending to show that Walker went into possession
under the defendants. In other words, he acquired their
rights under the lease. It is true he paid a portion of the
rents to the plaintiff, but the mere acceptance of this rent,
even though Bouscaren at the time knew Walker was in
possession, did not release Brown and Hengen from the
obligation to pay the rent stipulated by them to be paid in
the lease. The supreme court of Wisconsin in Bailey v.
Wells, 8 Wis., 33, in passing upon the question, uses this
language: ¢ The authorities are clear that where the lease
contains a covenant to pay the rent, the lessee continues
liable therefor, notwithstanding the fact that the lease may
have been assigned, and the lessor may have accepted rent
of the assignee. This doctrine is founded upon the prin-
ciple that the lessee having contracted and agreed to pay
the rent, he is not released from his obligation, though the
lease happens to have been assigned. (Fletcher v. McFar-
lane, 12 Mass., 43; Port v. Jackson, 17 Johns. [N.Y.],
238; Walton v. Crownley, 14 Wend. [N. Y.], 64, and
cases there cited.) In the present case, Buailey, for a good
and valuable consideration, entered into an agreement to
pay the rent which might become due upon the lease, and
he is bound by this agreement, though the lease may have
been assigned and the lessor may have assented to the as-
signment.” The rule just stated is supported by Fanning
v. Stimson, 13 Ia., 42; Barhydt v. Burgess, 46 Ta., 476 ;
Harris v. Heackman, 17 N. W. Rep. [Ia.], 592.

It cannot be successfully maintained that Bouscaren as-
sented to the surrender of the premises by plaintiffs in er-
ror by agreeing to sell the barn to Walker. As previously
stated, this contract was not absolute, but conditional. It
was expressly stipulated in the contract that the title to the
stable or barn should remain in the plaintiff until the
consideration was paid in full. The purchase price was
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$2,500, payable $500 every thirty days until the full
amount was received. None of the payments were ever
made. The instruction quoted omitted to submit to the
jury certain evidence in the case. To the question, “At
the time you had this conversation with Mr. Hengen, about
the 1st of July, 1889, when he paid you the $150 rent,
you may state to the jury what was said, if anything, in
reference to releasing Brown and Hengen, or not releasing
them from liability,” the plaintiff testified that “ Mr. Hen-
gen told me at that time that he and Mr. Brown had made
arrangements to turn over the stable to Mr. Walker, and
that he wanted me to make that receipt for $150 as coming
from Walker, and I objected to it, because I {old him that
I didv’t know whether the agreement I had made with Mr.
‘Walker would be carried out, and didn’t want to release
Brown and Hengen in any way. He told me it wouldn’t
be a release, and that Mr. Walker would go in there as the
agent of Brown and Hengen until such time as the con-
tract would be carried out sufficiently to satisfy me. And I
told him, under these circumstances, that I would give him
the receipt, as he asked it, for $150, and in case the agree-
ment wasn’t carried out, that the money, the remainder of
the rent, would have to be paid by Brown and Hengen,
and that Mr, Walker wouldn’t be recognized in any other
way but as the agent of Brown and Hengen, to which he
acquicsced, and on that statement I gave him the receipt he
asked for.” Mr. Hengen testified that plaintiff was to
notify defendants in writing when Walker paid the first
$500, and that it was agreed, upon such payment being
made, Brown and Hengen’s obligations under the lease
were to end and not until then; that he told Bouscaren that
he might consider Walker the agent of Brown and Hen-
gen until said first payment had been made by Walker;
that the lease was terminated by Brown and Hengen turn-
ing over, or assigning, their lease to one J. H. Wood on
January 1, 1890. The above testimony is uncontradicted,
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yet it was wholly ignored by the charge referred to. In-
structions to a jury should be based upon the pleadings and
evidence, and an instruction which withdraws from the
jury, or leaves them at liberty to disregard, material evi-
dence is erroneous. Judgment reversed and cause re-
‘manded.

REVERSED AND REMANDED,

P. B. MURPHY ET AL. V. MaRry J. GouLp.
FirLED JUNE 5,1894. No. 5122,

1. Assignments of Error: INSTRUCTIONS: REVIEW. An assign-
ment of error directed generally against a group of instructions
is insufficient, and will be considered no further than to ascer-
tain that any one of such instructions was properly given. Hiatt
v. Kinkaid, 40 Neb., 178, followed.

2. : : . An assignment in a petition in error,
“ That the court erred in refusing to give the instructions re-
quested by the defendants,” is go general and indefinite that it
will be considered no further when it is found that any one of
such instructions was properly refused.

3. Trial: INSTRUCTIONS. When the substance of an instruction
requested has already been fairly given in other instructions, it
need not be repeated.

4. Special Findings: DiscRETION OF COURT: REVIEW. Inter-
rogatories for special findings may be submitted to the jury or
refused in the discretion of the trial court, and unless there has
been an abuse of discretion in that regard, the ruling will not
be disturbed. (Floalen v. Ferrell, 24 Neb., 347.)

5. Assignments of Error: REVIEW. An assignment, ‘‘ errors of
law occurring at the trial of said cause, and duly excepted to,’”
although sufficient in a motion for & new trial, is not specific
enough, when contained in a petition in error, to secure a review
of the rulings of the trial court on the admission or exclusion of”
testimony.

6. Sufficiency of Evidence: BiLL oF EXCEPTIONS: REVIEW.
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The supreme court cannot examine the question whether the
verdict is sustained by the evidence, when the evidence adduced
on the trial is not made a part of the record by a bill of excep-
tions.

Error from the district court of Sheridan county. Tried
.below before Kinka1p, J.

W. H. Westover, for plaintiffs in error.
Thomas L. Redlon, contra.

Norvar, C.J.

This action was brought in the court below by Mary J.
Gould, for herself and her minor children, against the prin-
cipals and sureties upon two liquor dealers’ bonds to recover
damages for loss of means of support occasioned by the
sale of intoxicating liquors by P. B. Murphy & Son and
Henry Harrison, the principals in said bonds, to Willard
Gould, the husband of said plaintiff. The trial resulted
in a verdict and judgment against the defendants for the
sum of $500, to reverse which the saloon-keepers and
their bondsmen prosecute error to this court.

The first three assignments of error relate to the giving
and refusing of instructions, which are stated alike in the
petition in error and motion for a new trial, as follows:

1. The court erred in giving instruction numbered 1,
2, 3, and 4, on its own motion.

“2. The court erred in giving instructions marked and
numbered 1, 2, 3, 4, 5, and 6, asked by plaintiff.

“3. The court erred in refusing to give the instructions
requested by the defendants.”

Assiguments of error similar to the above were held bad,
after a careful review of the authorities, by RyaN, C, in
his opinion in Hiatt v. Kinkaid, 40 Neb., 178. The third
and fourth paragraphs of the syllabus in that case are in
the following language:
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3. An assignment in a petition in error, that the trial
court erred in refusing to give a group of instructions
asked, will be considered no further when it is found that
the refusal of any one of such instructions was proper.

“4. An assignment of error as to the giving en masse of
certain instructions will be considered no further than to
ascertain that any one of such instructions was properly
given.”

In the case under consideration the trial judge gave on
his own motion but five instructions, the first of which is
in this language:

1. This action is brought to recover from defendants
for alleged damages to the means of support of the plaint-
iff, and that of her minor children, by reason, as it is
charged in the petition, of defendants P. B. Marphy &
Son and ITenry Harrison selling to the husband of plaint-
iff, and father of the said minor children, intoxicating
liquors on and from the 7th day of May, 1888, to the 6th
day of February, 1890, in the village of Hay Springs, state
of Nebraska.”

The foregoing is a brief and concise statement of the
nature of the plaintiff’s case as presented by the petition.
The instruction was above criticism, and, taken in connec-
tion with the second instruction of the same series, fairly
presented both sides of the controversy to the jury.

The second assignment of error covers all the instruc-
tions given at the request of the plaintiff below, there be-
ing six in number.  Instruction numbered 1 of this group
reads as follows:

“1. You are instructed that, by the law of this state,
every person who sells or gives intoxicating liquors to an-
other, and thereby, in whole or in part, causes the intoxi-
cation of such person, is liable to the wife of the person so
becoming intoxicated for any injury she may sustain to her
means of support resulting as a consequence of such intoxi-
cation.”
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The doctrine enunciated in the foregoing first request to
charge has been sanctioned by this court in every decision
upon the subject from Roose v. Perkins, 9 Neb., 304, to the
present time, and is the settled law of this state. (See El-
shire v. Schuyler, 15 Neb., 561; Kerkow v. Bauer, 15 Neb.,
150; McClay v. Worrall, 18 Neb., 44 ; Warrick v. Rounds,
17 Neb., 411; Wardell v. MecConnell, 23 Neb., 152; Jones
v. Bates, 26 Neb., 693.) By plaintiff’s sixth request the
jury were told, in effect, that the sale of intoxicating liquors
may be shown by the proof of circumstances, There can
~ be no doubt that the sale of liquors, like any other fact,
may be established by circumstantial evidence alone, as well
as by direct testimony. Having reached the conclusion
that the first instruction given by the court on its own
motion, and plaintiff’s first and sixth request to charge,
were properly given, the first and second assignments of
error are, without further consideration, overruled.

Three instructions were requested by the defendants be-
low, and were refused. The substance of No. 1 was fully
covered by the instructions given, therefore it was not error
to repeat it. Since the refusal of one of defendants’ re-
quests was proper, the third assignment in the petition in
error is overruled.

The fourth assignment of error is based upon the refusal
of the trial court to submit to the jury special findings re-
quested by the defendants. The submission of questions
for special findings rests largely with the sound discretion
of the trial court, and unless there has been an abuse of
discretion, the granting or refusing a request for a special
finding will not be disturbed. (Floaten v, Ferrell, 24 Neb.,
347; Nebraska & Iowa Ins. Co. v. Christiensen, 29 Neb,,
582; Atchison, T. & 8. F. R. Co.v. Lawler, 40 Neb., 356;
Missouri P. R. Co v. Baier, 37 Neb., 225.) We are una-
ble to review the decision of the court in refusing to submit
interrogatories for special findings, for the reason the evi-
dence taken on the trial is not in the record before us.



732 NEBRASKA REPORTS. [Vou. 40

Glaze v. Parcel.

The fifth assignment in the petition in error is “errors
of law occurring at the trial of said cause, and excepted to
by defendants.” This assignment is too general and in-
definite to have required any consideration at our hands,
even were the rulings of the trial court preserved by a bill
of exceptions, which was not done in this case. (Lowe v.
City of Omaha, 33 Neb., 587.)

The sixth and last assignment, “the verdict is contrary
to, and not sustained by, the evidence,” cannot be examined,
for the obvious reason that the evidence was not brought
into the record by a bill of exceptions, The judgment is

AFFIRMED.

CHARLES A. GLAzE v. WILLIAM N. PARCEL.
FILED JUNE 5, 1894. No. 4952.

1 An assignment of error in a petition in error, that *‘ the court
erred in overruling the motion for a new trial,”’ such motion
containing five separate and distinct grounds, is too general, since
it does not point out or suggest wherein the verdict and judg-
ment were erroneous.

2. Where no exceptions were taken to instructions when
read, they will not be reviewed.

3. Brrors assigned in a petition in error will not be con-
sidered, uniess pointed out in the briefs filed in this court.

ERror from the district court of Lincoln county. Tried
below before CHURCH, J.

T. Fulton Ganit, for plaintiff in error.
William Neville and Grimes & Wilcoz, contra.
Norvar, C. J.

This was an action in replevin brought by plaintiff in
error before a justice of the peace to recover the possession
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of ninety-one head of cattle. The property was taken
under the writ, and possession thereof delivered to the
plaintiff.  The appraised value of the stock being in ex-
cess of the jurisdiction of a justice court, the cause was
duly certified inder the statute to the district court, where
the issues were made up by the parties filing proper plead-
ings. A trial to a jury resulted in a verdict and judgment
in favor of the defendant, and the plaintiff brings the
record here, praying a reversal.

Prior to the introduction of any testimony, it was stipu-
lated by the parties in open court that plaintiff was the
owner of the cattle in controversy on and prior to thie 12th
day of December, 1885. Ou said date the cattle were de-
livered by plaintiff to the defendant, under and in pursu-
ance of the following written agreement entered into be-
tween the parties:

“Article of agreement, between C. A. Glaze, party of
the first part, and W. N. Parcel, of the second part, wit-
nesseth: That in consideration of the following, that C. A.
Glaze, of the first part, does hereby deliver unto the said
W. N. Parcel ninety-one head of steers to be fed for the
purpose of fattening, the ages of which are one and two-
year-olds; the weight is at present sixty-eight thousand
and eleven (68,011) pounds, on the basis of two and three-
fourth cents per pound, which the said W. N. Parcel
hereby agrees to allow the said C. A. Glaze five per cent,
as interest on the principal ; also that he will feed the cat-
tle in good shape, the same as any prudent feeder would
do, until such time as the cattle are in proper shape to ship
to market, with the intention of obtaining the best results
therefrom., Said cattle to be delivered and weighed at
Wellfleet, Nebraska, then they are to be shipped and the
expenses are to be paid equally by the foregoing parties.
Then it is further agreed that, if the said cattle shall sell
50 as to net above three and one-fourth cents per pound in
Wellfleet, then, in that case, the foregoing parties do hereby
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agree to divide the profits equally, and in case they shall
not net three and one-fourth cents at Wellfleet, then the
loss is to be paid equally, the ownership of said cattle to
remain with the said C. A. GGlaze until they are sold and
delivered, which is to be done by mutual consent, it being
understood that the two-year-olds are to be sold and de-
livered by the 1st of November, 1890, and the yearlings
to be sold and delivered by the 1st of August, 1891.
“Given under our hands this 12th day of December,
1889. C. A. Graze.

“WuM. PARCEL.
“ Witness:

“C. C. Hawkins.”

The defendant, upon the trial in the lower court, con-
tended, and in his brief here insists, that he had an agister’s
lien upon the cattle in controversy for their feed, and hence
was entitled to the possession of the stock. The plaintiff,
on the other hand, argues that the defendant violated the
terms of the contract above set out, by attempting to ship,
without plaintiff’s knowledge or consent, a large number of
the cattle to market as his own, and for that purpose, prior
to the bringing of this suit, had delivered the cattle at the
railroad station for shipment, and therefore by that for-
feited all rights under the contract, including the right of
possession of the cattle and the statutory lien for their
keep. The jury by their verdict found against the latter
contention, and the determination of the question whether
there has been such a breach of the contract by the defend-
ant as to work a rescission thereof and to entitle plaintiff to
maintain replevin would necessitate an examination and
consideration of the evidence contained in the bill of ex-
ceptions. We cannot review thie testimony for the purpose
of ascertaining whether it supports the verdict, since the
puint is not raised by the petition in error. There are
eleven assignments of error in the petition in error, the
first and second are based upon the rulings of the trial
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court on the admission and exclusion of testimony, the
third to tenth inclusive relate to the giving of instruc-
tions, and the eleventh is in the following language: “The
court erred in overruling a motion for a new trial.” The
motion for a new trial filed in the court below, a copy of
which is in the record, discloses that it contained five sep-
arate and distinct grounds for a new trial. The eleventh,
or last, assignment in the petition in error is therefore too
general,and cannot be considered in this court. A petition
in error must point out the particular ground or grounds
of error relied upon for a reversal of the judgment.

It is claimed that the fourth paragraph of the court’s
charge is erroneous and misleading. No exception was
taken to this, or any of the other instructions, at the time
the charge was read, therefore the giving of the same can-
not be reviewed. (Levi v. Fred, 38 Neb., 564.) For the
same reason the third instruction, given at the request of
the defendant, will not be considered.

The remaining errors assigned in the petition in error
will not be referred to or discussed, since they have not
been pointed out in the brief of the unsuccessful party.

JUDGMENT AFFIRMED,

NorroLK STATE BANK, APPELLANT, v. MARTIN T,
MURPHY ET AL., APPELLEES,

FIiLED JUNE 5,1894. No. 5658.

Judgment: TrME LIEN ATTACHES: MORTGAGES. A judgment of
a district court in an action commenced prior to the term at
which it was rendered, except a judgment by confession, is a
lien upoun the lands and tenements of the judgment debtor *
within the county from the first day of the term, no matter on
what day of the term it was actnally pronounced; and where a
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mortgage on the real estate of the defendant is executed and.
recorded during the term, but before the rendition of such.
judgment, the lien of the judgment is superior to that of the
mortgage.

ArpeaL from the district court of Douglas county.
Heard below before IRVINE, J.

See opinions for citations.
Wigton & W hitham, for appellant,
Wharton & Baird, contra.

Norvarw, C. J.

On the 24th day of June, 1890, appellee Fred W. Gray
commenced an action in the district court of Douglas county
against Martin T. Murphy to recover the amount due on a
promissory note executed by Murphy. Summons was duly
served upon Murphy on June 26, and at the September,
1890, term of said court, {o-wit, on the 3d day of January,
1891, Gray recovered a judgment in said action against
Murphy for $1,285.49 and costs. The September -term,
1890, of the district court of the county of Douglas con-
vened on the 22d day of September. After the commence-
ment of said suit, and while the same was pending, on the
29th day of November, 1890, Murphy and his wife gave
to appellant, the Norfolk State Bank, a mortgage upon
certain real estate in Douglas county to secure the payment
of a promissory note for $4,676.70, executed by Murphy
to cover his overdrafts on the bank. The property de-
scribed in the mortgage was owned by Murphy prior to
the commencement of the term of court at which the judg-
ment aforesaid was rendered. On the 11th day of Septem-
ber, 1891, the Norfolk State Bank brought its action in
the court below to foreclose said mortgage, to which the
Murphys, Fred W. Gray, and others were made defend-
ants, Gray filed an answer, setting up said judgment, and
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praying that the same be decreed a lien on the premises
included in plaintiff’s mortgage prior to the lien of the
mortgage. Upon the trial a decree was entered foreclosing
the mortgage, but making the lien thereof junior to the
judgment lien of Gray.

The sole question to be decided on this appeal is, which
lien has priority, the mortgage or judgment? The deter-
mination of the question necessitates an examination of sec-
tion 477 of the Code of Civil Procedure, which reads as
follows:

“Sec. 477. The lands and tenements of the debtor within
the ‘county where the judgment is entered shall be bound
for the satisfaction thereof, from the first day of the term
at which judgment is rendered ; but judgments by confes-
sion, and judgments rendered at the same term at which
the action is commenced, shall bind such lands only from
the day on which such judgments are rendered. All other
lands, as well as goods and chattels of the debtor, shall be
bound from the time they shall be seized in execution.”

The language just quoted is too plain to admit of more
than one construction, and that is, all judgments rendered
in a district court in actions brought therein prior to the
term, except judgments by confessions, become liens upon
the real estate of the judgment debtor situnate within the
county from the first day of the term. At common law
all judgments of a court of record relate back to the first
day of the term, and are regarded as rendered on that day,
no matler on what day of the term they were actually en-
tered. Our statute is declaratory of the rule of the com-
mon law, and places all judgments of a district court, ex-
cept rendered on confession, or in cases in which actions
were instituted during the term, upon equality in regard to
liens. The judgment of Gray has relation to the first day
of the term at which the same was recovered, and was a
lien upon the lands owned by Murphy within the county
from the first day of such term. The same construction was

51
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placed upon the statute in Miller v. Finn, 1 Neb., 294, and
was followed in the case of Colt v. Du Bois, 7 Neb., 391.

Tt is insisted by counsel for plaintiff in error that the
section quoted merely determines the priority of liens of
judgment creditors as between themselves; and further, that
the lien of a mortgage duly recorded during a term of court,
and before the entry of a judgment at that term, is para.
mount to the lien of a judgment. We are unable to so
construe the statute. It in express terms declares that “the
lands and tenements of the debtor within the county where
the judgment is entered shall be bound for the satisfaction
thereof, from the first day of the term at which judgment
is rendered.” Plainer language could not have been se-
lected. The lien of a judgment does not attach merely to
the debtor’s interest in lands when the judgment is obtained,
but to whatever interest therein he possessed on the first
day of the term at which the same was entered. To hold
otherwise would be to make the law, and not simply to ap-
ply the same. A judgment being a lien upon real estate
from the first day of the term, such lien is superior to the
lien of a mortgage subsequently given by the debtor. To
adopt the construction contended for by counsel would be
injecting words into the statute by judicial interpretation,
which we have no power to do. Had the legislature in-
tended that the doctrine of relation as to lien of judgments
should not apply where a mortgage is recorded before the
judgment is actually entered, it would have used apt words
indicative of such purpose. Our conclusion is that the lien
of the mortgage is junior to that of the judgment. The con-
struction we have given the section does not conflict with
the prior decisions of this court cited in the brief of coun-
sel, as a cursory examination of the cases will disclose.

In Galway v. Malchow, 7 Neb., 285, certain judgments
were recovered against Malchow after the recording of a
mortgage given by him to the plaintiffs. By mistake the
land intended to be included in the mortgage was described
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as being in section 28 instead of section 33. Tt was held
that the lien of the judgments were subject to the equity of
the mortgage. The proposition we have been discussing
was not involved nor passed on in that case. That decis-
ion simply affirms the doctrine that a judgment upon real
estate is subject to all prior equities existing against the
debtor at the time of its becoming a lien. This court did
not undertake to decide at what date the lien of a judg-
ment attaches to the lands of the defendant. The rule
stated in Galway v. Malchow has been reaffirmed and ap-
plied in Metz v. State Bank of Brownville, 7 Neb., 165;
Mansfield v. Gregory, 8 Neb., 434,11 Neb., 297; Leonard
v. White Cloud Ferry Co., 11 Neb., 338 ; Dewey v. Walton,
31 Neb., 819. It is unnecessary to point out the difference
between the facts upon which they were decided and those
in the case we are considering. It is sufficient to say that
in none of the cases mentioned was section 477 of the Code
before the court for counsideration, nor was the. question
raised by this record discussed therein. Under the above
auth:orities a judgment lien is subject to all prior liens on
the land of the defendant; but this principle does not mili-
tate against the construction we have given section 477.
Had plaintiff’s mortgage been made before the term of
court at which Gray’s judgment was entered, although re-
corded subsequent thereto, the cases would have some bear-
ing here; but it was not so made, hence the judgment
lien antedates the mortgage. The effect of the decisions of
this court is that a creditor acquires no better right to his
debtor’s property than the latter himself has. The lien of
a judgment is subordinate to all equities which existed in
favor of third parties when the lien of the judgment at-
taches. In other words, the lien of a judgment is limited
to the actual interest the debtor has in the property.
Another decision of this court relied on by the appellant
is Horn v. Miller, 20 Neb., 98. It was there ruled that
the time within which to perfect an appeal taken from a
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decree of the district court begins to run from the date on
which the court formally announces its conclusion and
judgment, and not from the date on which the clerk enters
the same on the court journal. Horn v. Miller was ex-
pressly overruled in Bickel v. Dutcher, 35 Neb., 761, it
being there decided that the time within which an appeal
may be taken does not commence running until the decree
is entered of record. For the purposes of an appeal, the
date of a judgment is deemed to be the time it is actually
spread upon the records, but that is no reason for holding
that the lien of a judgment does not attach until that time.
The language of the section relating to the time for per-
fecting appeals is quite diferent from the provision on the
subject of judgment liens. For the purpose of an appeal
the date of a judgment is regarded as having been ren-
dered at one time, while for the purpose of binding the
lands of the debtor, by legal fiction, it is considered as hav-
ing been entered at a date often anterior to the time it was
pronounced by the court.

The decisions of this court to the effect that a judgment
does not become a lien upon the lands of the defendant, as
against a subsequent purchaser, without notice, until prop-
erly indexed have no application to the case at bar, since
plaintiff is not such a purchaser. It is not even a good-
faith mortgagee. The bank did not extend credit to Mur-
phy on the strength that the land was free from liens, but
the mortgage was given to secure a prior indebtedness of
the mortgagor. When the security was taken the officers
of the bank knew, or ought to have known, that the rec-
ords of the district court of Douglas county disclosed that
the action was pending against Murphy, and that a judg-
ment might be recovered thercin during the term which
would be a lien on the land. We are unable to perceive
that the statute relating to lis pendens, section 85 of the Code,
has any bearing upon the question under consideration,
since in actions at law to recover money judgments, merely,
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no notice of their pendency is required to be given to third
parties. It is only in a suit brought to affect the title to real
property that the statute requires that notice ls pendens
shall be given. The pendency of an action to recover a
money judgment is of itself notice to any one purchasing
the lands of the defendant during a term of court that
before the close of the term the plaintiff may recover a
Jjudgment therein which will be a lien upon said real estate.
We know that text-writers state the general rule to be
that judgments do not relate back to the first day of the
term so as to create a lien on the real estate of the defend-
ant anterior to their rendition, and such is the trend of de-
cisions of the courts in most of the states. But it should
be remernbered that all the states, excepting a few, have
statutes which in express terms provide that judgments shall
becorue liens upon the lands of the debtor, either from the
date on which they are rendered, or the last day of the
term. (Black, Judgments, sec. 443.) Such, however, is
not the common law rule, nor is it the doctrine in states
having statutes similar to our own. Mr. Black, in his
treatise on Judgments, at section 441, observes that ““it was
the rule of the common law (and this rule still obtains in
some of the states) that the judgments of a court of record
all relate back to the first day of the term, and are consid-
ered as rendered on that day; and therefore their lien will
attach to the debtor’s realty from the beginning of the term,
and will override a conveyance or mortgage made on the
second, or any succeeding day, although actually prior to
the rendition of the judgment.” True, the same author in
the next section says that “as against intervening purchas-
ers it may be regarded as settled that the lien of a subse-
quent judgment will not attach, justice forbidding that in
such a case it should relate back to a time anterior to the
conveyance;” citing Morgan v. Sims, 26 Ga., 283; Pope v.
Brandon, 2 Stewart [Ala.], 401, 20 Am. Dec,, 49. The
same doctrine is stated in a note on page 115 of volume 12
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American & English Encyclopedia of Law, and the follow-
ing, in addition to the Georgia case above referred to, are
cited in support thereof: Skipwith v. Cunningham, 8 Leigh
[Va.],272; Withers v. Carter, 4 Gratt. [Va.], 407; Brock-
enbrough v. Brockenbrough, 31 Gratt. [Va.], 580.

An examination of the foregoing authorities will disclose
that all but one fall far short of sustaining the principle
they are cited to support.

In Withers v. Carter, 4 Gratt. [Va.], 407, a judgment
and a decree were rendered at the same term of court, the
former eleven days before the latter. The question was
whether they were both of equal priority. The court held
that the lien of the judgment was superior to that of the
decree, inasmuch as the case in which the decree was ob-
tained was not in such a situation as to entitle plaintiff to
a final adjudication on the first day of the term. We
quote the following from the syllabus of the case: “The
fiction of law which gives a judgment relation to the
first day of the term applies to all cases in which the judg-
ment might have been rendered on that day, but not to a
case in which it could not have been then rendered.” The
above case was cited with approval and followed in Yutes
v. Robertson, 80 Va., 475.

Skipwith v. Cunningham, 8 Leigh [Va.], 271, was this:
At the October term, 1827, of the superior court of Peters-
burg, to-wit, on the 17th day of October, Humbertson
Skipwith, executor, recovered a judgment against one
Richard M. Cunningham for $4,187.38. The October
term should have commenced on the 15th day of October,
but owing to the failure of the judge to attend sooner
the court did not actually convene until three days later.
On the 13th day of October, 1827, Cunningham executed
a deed of trust upon his real estate to secure certain
creditors, which deed was recorded on October 15. The
court adhered to the doctrine laid down in the former
decisions in Mutual Assurance Society v. Stanard, 4 Munf.
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[Val], 539, and Coutts v. Walker, 2 Leigh [Va.], 268, to
the effect that a lien of a judgment relates back to the
commencement of a term at which it was recovered and
has priority over a deed of trust on the land of the defend-
ant executed on or after the first day of the term. The
court also held that the day on which the court actually
commences its session, and not the day appointed by law
for the beginning of the term, should be regarded as the
first day of the term. The court in the syllabus say: “It
is well settled as a general rule, that the lien of a judgment
apon the land of the debtor relates back to the commence-
ment of the term at which the judgment was obtained, and
overreaches a deed of trust on the land executed by the
debtor on or after the first day of the term. But the term
is not considered as necessarily commencing on the day ap-
pointed by law for its commencement. A deed admitted
to record on the day appoiuted for commencing the term,
but before the day on which the court actually commences
its session, will be unaffected by the lien of the judgment.”

In Brockenbrough v. Brockenbrough, 31 Gratt. [Va.],
580, the question arose as to which of the two judgments
was the prior lien, both being rendered at the same term of
court, one on the first day thereof, and the other on the last
day. The court held that both judgments related back to
the first day of the term, and that there was no priority
between them. Burks, J., observes: It is further con-
tended that if the judgment is not void the appellant’s
judgment has priority as a lien. The latter was a judg-
ment by default in a pending suit, and has relation to the
first day of the term of court in which it was rendered.
The judgment of Settle was confessed in the same court
and on the first day of the same term. Both iiust be
treated as judgments rendered on the same day, at the same
time. Neither has precedence over the other in point of
time. In such case the court takes no notice of the frac-
tions of a day;” citing Coutls v. Walker, 2 Leigh [Va.],
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268; Skipwith v. Cunningham, 8 Leigh [Va.], 271 ; With-
ers v. Carter, 4 Gratt. [Va.], 407; Freeman, Judgments,
secs. 369, 370.

Morgan v. Sims, 26 Ga., 283, was based upon a statute
entirely different from section 477 of the Code of this state.
In Georgia the statute relating to the liens of judgments
provides that the property of the defendant “suall be
bound from the signing of the first judgment; but where
several judgments shall be of equal date the first execution
delivered to the sheriff shall be first satisfied.” (Cobb,
Analysis and Forms, 89.) Under such a provision the
court very properly held that the judgment was a lien from
the time of the signing thereof, and that the doctrine of
relation did not apply.

In the Alabama case, Pope v. Brandon, 2 Stewart [Ala.],
407, the doctrine contended for by appellant herein was
held and applied. Other cases may be found which are in
line with Pope v. Brandon, but they are almost wholly in-
fluenced by local statutes. The following authorities sus-
tain the construction we have given section 477 of the
Code: Urbana Bank v. Baldwin, 3 O., 65 ; Jackson v. Luce,
14 O., 514; Davis v. Messenger, 17 O. St., 231; Doe
v. Bank of Cleveland, 3 McLean [U. S.], 140; Mutual
Assurance Society v. Stanard, 4 Munf. [Va.], 539; Coutts
v, Walker, 2 Leigh [Va.], 268; Horsley v. Garth, 2 Gratt.
[Va.], 474; Kellerman v. Aultman, 30 Fed. Rep., 888;
Farley v. Lea, 4 Dev. & Battles Law [N. Car.], 169;
Norwood v. Thorp, 64 N. Car., 682; Porter v. Earthman,
4 Yerg. [Tenn.], 358.

The case of the Urbana Bank v. Baldwin, 3 O., 65,
was this: Josiah Baldwin conveyed to C. and E. B, Cavi-
leer certain real estate in Clark county, the deed bearing
date November 21, 1820. The November term, 1820, of
the court of common pleas of that county commenced on
the 20th day of that month, and on the same day the Ur-
bana Bank commenced a suit against Baldwin and others.
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After service of summons, and on the 25th day of the
same month, judgment was rendered against the defend-
ants served upon confession. Subsequently, on September
4, 1826, the real estate conveyed to the Cavileers was lev-
ied upon to satisfy the judgment. A motion was made by
the purchasers under Baldwin to set aside the levy. The
supreme court held that the judgment was a lien upon the
land, although it had been sold by the judgment debtor
four days prior to the rendition of the judgment, but sub-
sequent to the commencement of the term of court.

In Jackson v. Luce, 14 O., 514, the facts were these :
At the April term, 1842, of the court of common pleas of
Ashtabula county, which commenced on the 10th day of
the month, plaintiff recovered a judgment against the de-
fendants for $1,474.37. The judgment was obtained by
confession on April 20. On April 7 the defendants exe-
cated a mortgage to one Eastman upon certain real estate
in the county to secure the sum of $2,300, which mortgage
was filed for recording on April 12. Inan action brought
to settle the priorities of the lien of the judgment and mort-
gage the court held that the judgment operated as a lien
upon the land from the first day of the term, and was su-
perior to the lien of the mortgage.

Bank of Cleveland v. Sturges, 2 McLean [U. 8], 341,
arose in Ohio. It was a contest between a mortgagee of
real estate and a judgment creditor of the mortgagor. The
judgment was recovered the second day of the term of court,
and the mortgage was recorded the same day. It was
ruled that under the statute of Ohio the lien of the judg-
ment was paramount, since it took effect on the first day of
the term.  To the same effect is Doe ». Bank of Cleveland,
3 McLean [U. 8.], 140.

It is urged that the two Ohio cases referred to and the
decisions reported in 2 and 8 McLean were decided under
a statute materially different from the one relating to the
liens of judgments in this state. The statute in force in
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Ohio when said cases arose declares “that the lands and
tenements of the debtor shall be bound for the satisfaction
of any judgment against such debtor, from the first day of
the term at which judgment shall be rendered, in all cases
where such lands lie within the county where the judgment
is entered, and all other lands, as well as the goods and
chattels of the debtor, shall be bound from the time they
are seized in execution.” (Laws of Ohio, 1824, p. 108;
Swan’s Ohio Statutes, 1841, p. 467; 3 Chase’s Statutes,
1709.) The only difference between the foregoing provis-
ion and our section 477 is this: Under the Ohio statute, all
judgments, whether by confession or not, become liens
from the first day of the term at which they are entered,
-while under ours, judgments by confession and judgments
rendered at the same term at which the actions are com-
menced become liens from date of rendition. All other
judgments in this state relate back to the first day of the
term, and are liens from that date. It requires no argu-
ment to show that the Ohio decisions, to which reference
have been made, are entitled to great weight in construing
our statute; in fact, the statutory provisions of the two
states being so nearly alike, and ours having been adopted
in 1858, after the highest court of Ohio had construed the
section above quoted, the precedents are almost, if not
quite, conclusive upon the question under consideration.
Qur section 477 is precisely the same as section 421 of the
present Code of Obhio, which was enacted in that state in
1853. (Swan’s Statutes, 1854, p. 675.) After the legislature
of Ohio had adopted the statute relating to liens of judg-
ments, of which ours is a literal copy, the supreme court
of that state in 1867, in Davis v. Messenger, 17 O. St.,
231, held that a judgment operates as a lien upon the
lands of the defendant from the first day of the term,
and is superior to a mortgage recorded during the same
term, although prior to the date of the judgment. In that
case the plaintiff recovered a judgment against Joseph
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Johnston in the court of common pleas of Union county at
the May term, 1859, of said court, which began at 12
o’clock noon on the 9th day of said month. The judges
of said court, under and in pursuance of the statute of that
state, issued an order specifying that the term would com-
mence at 10 o’clock on said day, which order was spread
upon the journal of the court, as required by said law.
Johnston executed a mortgage to the defendant Messenger
on one hundred and twenty acres of land situated in said
county, and owned by Johnston, which mortgage was de-
livered for record on the 9th day of May, 1859, at 11
o’clock A. M. The trial court held that the lien of the
judgment did not attach until the court actually com-
menced, and that the lien of the judgment was junior to
that of the mortgage. On error to the supreme court the
judgment was reversed, the court holding that the judg-
ment lien had priority over that of the mortgage. This
case is precisely in point.

A construction has been placed on section 477 of the
Code in Kellerman v. Aultman, 30 Fed. Rep., 888, which
arose in the circuit court of the United States for this dis-
trict. On the 4th day of February, 1883, the defendants
recovered a judgment against one Van Slyke in a suit
commenced in October, 1882. The judgment was rendered
at the January term, 1883, the term commencing on the
first Monday in January. On January 17, 1883, but prior
to the entry of the judgment, Van Slyke conveyed the
lands in controversy, which he had owned for several
years, to the plaintiff’s grantor. Execution was issued
and levied upon said lands under said judgment, and
plaintiff brought an action to restrain the sale thereunder.
Judge Brewer, after citing section 477 of the Code, held
that the judgment was a lien from the first day of the
term, and took priority in date over the conveyance.

We have been unable to find, although we have made
diligent search, a single decision under a statutory provis-
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jon similar to the Nebraska statutes which sustains the
contention of counsel for appellant. We do not think
that the district court erred in giving the judgment prior-
ity over the mortgage. The decree is

AFFIRMED.

IrviNE, C., having presided in the court below, took no
part in the above decision.

Ryan, C,, dissenting.

The case at bar presents the question of priority as be-
tween the lien of a judgment rendered in a case continued
from a former term, as against the rights of a mortgagee
under a mortgage taken and recorded prior to the rendition
of the judgment, but during the same term. The writer
hereof conceives that there is a difference in priority between
mere liens upon real property, both of them having their
origin during the same session of court, and the lien of a
judgment rendered during a term, but subsequent to a con-
veyance by deed of the property attempted to be charged
with the lien of a judgment. In the latter case it would
seem that at the time of the rendition of the judgment the
defendant is possessed of no interest in the real property
upon which a general judgment could be operative, hence
the difference in the principles above stated.

Section 477 of the Code of Civil Procedure provides
that “the lands and tenements of the debtor within the
county where the judgment is entered shall be bound for
the satisfaction thereof, from the first day of the term at
which judgment is rendered,” etc. There are other classes
of cases included within the provision of this section, bat
the Janguage quoted is all that is applicable to the matter
under consideration. It is contended that the term “the
lands and tenements of the debtor” refers to the first day
of the term at which judgment is rendered, and that, there-
fore, this provision should be construed as though it read,
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the lands and tenements of the debtor which he owned on
the first day of the term shall be bound for the satisfaction
of a judgment rendered, no matter at what time during
that term. In passing it may be observed that the literal
construction contended for would exclude any lands or
tenements of the debtor acquired subsequently to the first
day mentioned, a conclusion which has been repudiated by
this court. It seems to the writer hereof that a more nat-
ural and reasonable construction would be that which would
cause a paraphrase of the language to read as follows: The
lands and tenements of the debtor owned by him when the
jodgment is rendered shall be bound for the satisfaction
thereof, from the first day of the term at which such judg-
ment is rendered. Any other construction renders the
judgment lien operative against lands not owned by the
debtor when the judgment is entered, a construction which
seems incompatible with several of the decisions of this
court,

In Colt v. Du Bois, 7 Neb., on page 394, is found the fol-
lowing language of Judge GANTT, referring to the lien of
a judgment upon real property acquired after the rendition
of a judgment: “The lien is neither a jus in re nor a jus
ad rem, and amounts only to a security against subsequent
purchasers and incumbrances. (4 Kent, Com., 437.) It
confers only the right to levy on the land to the exclusion
of other adverse interests subsequent to the rendition of the
judgment, and this right applies to all the lands and tene-
ments of the debtor in the county where the judgment is
entered, whether held by him at the time of the rendition
or subsequently acquired.”

In Galway v. Malchow, 7 Neb., 285, the subject under
discussion was whether or not the lien of a judgment should
be declared paramount to the lien of a mortgage as against
lands which the mortgage, by reason of a mistake, failed
properly to describe, and it was held that the judgment
was within the class of cases against which the mortgage
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had become effective irrespective of the record thereof
as provided by section 16, chapter 43, Revised Statutes.
Judge LAKE, discussing the lien of the judgment in this
¢ase, said : “And this lien is a legal one and does not exceed
‘the actual interest which the judgment debtor had in the
estate at the time the judgment was rendered.’ (Brown v.
Pierce, 7 Wall. [U. 8.], 205.) It is well settled that a
judgment lien on the land of a debtor is subject to every
equity which existed against the debtor at the rendition of
the judgment, and courts of equity will always limit the
lien to the actual interest of the judgment debtor. (Free-
man, Judgments, sec. 357, and cases cited ; Swartz v. Stees,
2 Kan., 236.)”

In Berkley v. Lamb, 8 Neb., on page 399, will be found
the following language of MaxwELL, C. J., to-wit: “In
the case of Colt v. Du Bois, 7 Neb., 391, it was held that
the lien of a judgment attaches to all the lands and tene-
ments of the debtor in the county where the judgment is
rendered, whether held by him at the time of its rendition
or subsequently acquired. We adhere to that decision, but
the lien of the judgment attaches only to the interest of the
debtor in the land (Filley v. Duncan, 1 Neb., 145; Ukl
v. May, 5 Neb., 157 ; Galway v. Malchow, 7 Neb., 285), and
the lien can attach to no greater interest than that owned
by the debtor.” CoBs, J., approved of the line of argu-
ment of the chief justice, and the dissent of Lake, J., is
mentioned at the end of the above opinion, but there is given
no statement of the grounds of that dissent, though, in
view of his language in Galway v. Malchow, quoted above,
it could hardly have applied to the portion of the opinion of
the chief justice just quoted. This inference finds counte-'
nance in the following language in the opinion filed by
LAKE, J., in Mansfield v. Gregory, 11 Neb., on page 298:
“The lien of an ordinary judgment on the real estate of
the debtor is not specific but general, and is subject to all
prior liens, either legal or equitable. (Metz v. State Bank of
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Brownwville, 7 Neb., 165.) Such lien does not exceed the
actual interest of the judgment debtor in the land and is
subject to every equity therein existing against the debtor
at the time of its rendition. (Galway v. Malchow, 7 Neb.,
285.)”

In Leonard v. White Cloud Ferry Co., 11 Neb., 338, and
in Dewey v. Walton, 31 Neb., 819, this court again reiter-
ated and enforced the rule that the lien of a judgment
could attach to no greater interest in the land than the de-
fendant possessed, citing the authorities above referred to
and quoted from. This may, therefore, be accepted with-
out question as fully settled in this state, and it therefore
becomes important to consider what interest a defendant re-
tains in real property after his conveyance thereof. Section
h0, chapter 73, Compiled Statutes, provides that “every
conveyance of real estate shall pass all the interest of the
grantor therein, unless a contrary intent can be reasonbly
inferred from the terms used.”

In Edminster v. Higgins, 6 Neb., 265, this court had
under consideration the right of a vendor to a vendor’s
lien upon real property for its purchase price, and Max-
WELL, J., in the opinion filed, used the following language
immediately following section 50, supra, which he had just
" quoted: “The obvious intention of the registry act is to
give notice to all persons who may have occasion £o ascer-
tain whether there has been any prior incumbrance or con-
veyance of any real estate, and the notice giveu by the record
is as effectual in law as personal notice to the party to be
affected by it. The policy of our law is to discourage secret
liens and to require all instruments affecting the title of
rea] estate to be entered of record. The law thus places the
means within the reach of every one desiring to purchase
real estate of ascertaining the condition of its title.” The
opinion just referred to contains the following language
-almost at its close: “We are clearly of opinion that the
doctrine of a vendor’s lien in a case like the one at bar
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is repuznant to ourstatutes in relation to real estate, and is,
therefore, no part of our law.” It is difficult to imagine
why these considerations are not applicable to the lien of a
Jjudgment obtained after the first day of the term at which
it was rendered, as affecting a conveyance meantime made
by the defendant. It may be claimed, however, that the
pendency of the action constructively affects with notice of
the result all parties who contemplate purchasing real
property of the defendant. The law governing lis pendens
is found in section 85 of the Code of Civil Procedure. It
provides that “when the summons has been served, or pub-
lication made, the action is pending so as to charge third
persons with notice of pendency, and while pending, no in-
terest can be acquired by third persons in the subject-matter
thereof, as against the plaintiff’s title.”” This language is
followed by a long proviso, probably intended to require
the filing in the office of the county clerk, or register of
deeds, of a uotice defining the object of the action, its sub-
ject-matter, etc. As this proviso was intended as a limita-
tion most likely, though as to its effect there is no great
certainty, the part above quoted is that upon which alone,
if at all, a judgment lien in the case supposed can be made
effective as against the purchaser of real estate. It cannot
escape observation that by the provisions of section 85 no-
tice is implied to third parties of the pendency of the
action, and that while the action is pending third persons
can acquire no interest in such subject-matter as against the
plaintiff’s title.

As has already been noted, it was stated in Colt v. Dy
Bois, 7 Neb., 394, by Judge GAXNTT in delivering the
opinion of this court, that a judgment lien is neither a jus
in renor a jus ad rem, and amounts only to a security
against subsequent purchasers and incumbrancers. The
language of section 85 implies that notice lis pendens is re-
stricted entirely to the plaintiff’s title to the subject-matter
in dispute and, therefore, could operate only where the sub-



Vor. 40] JANUARY TERM, 1894. 753

Norfolk State Bank v. Murphy.

ject-matter litigated is a jus in re or a jus ad rem. The
case of the Lincoln Rapid Transit Co. v. Rundle, 34 Neb.,
559, quotes from text-writers of approved authority, illus-
trating the origin, necessity, and application of the rule of
lis pendens, laid down in section 85 of the Code of Civil
Procedure, harmoniously with the views just expressed.
The conclusion is irresistible that the pendency of a suit
which finally culminates in a judgment during the term is
not notice that such a lien may arise incidentally thereto as
against a conveyance meantime made, for the very good
and sufficient reason that it is not justified by the terms of
section 85 just referred to. If a purchaser is not bound
by the notice lis pendens as to the liens incident to and
arising out of a judgment subsejuently rendered against
his grantor, and if the judgment lien is effective only
against the interest of the judgment defendant, as it is be-
lieved has been conclusively shown by the decisions of this
court, the conclusion is inevitable that the lien of the judg-
ment can have no relation back of its origin to the preju-
dice of a purchaser of real property of the defendant
pending suit for the recovery only of a money judgment.
This conclusion has been reached on other lines of inquiry,
as will appear by the following quotations and the cases
cited in support of each:

“A judgment will not be considered to relate to the
first day of the term for the purpose of giving it priority
over a conveyance to a purchaser for value and without
notice.” (12 Am. & Eng. Ency. of Law, page 115, citing
in note the cases following: Morgan v. Simms, 26 Ga., 283.
See, also, Skipwith v. Cunningham, 8 Leigh [Va.], 272;
Withers v. Carter, 4 Gratt. [ Va.], 407; Brockenbrough v.
Brockenbrough, 31 Gratt. [ Va.], 580.)

In section 442 of Black on Judgments is found the fol-
lowing language: “As against intervening purchasers, it
may be regarded as settled that the lien of a subsequent
judgment will not attach, justice forbidding that in such

52
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a case it should relate back to a time anterior to the con-
veyance;” citing Morgan v. Simms, 26 Ga., 283, and Pope
v. Brandon, 2 Stew. [Ala.], 401, 20 Am. Dec., 49.

In section 369 of Freeman on Judgments the rule is
thus stated : “However the fiction of law by which judg-
ments are considered as being rendered on the first day of
the term may affect one judgment lien in a contest with
other liens of the same nature, it seems to be generally
conceded that it cannot prejudice the interests of bona fide
purchasers. Whenever a purchaser before the signing of
judgment without notice, and without being guilty of any
fraud, acquires an interest in real estate, that interest can-
not be charged with the lien of any judgment subsequently
entered against his grantor, though such judgment might,
as between itself and other judgments, rank as though en-
tered at the beginning of the term and at some time prior
to its actual rendition. In Virginia the rule that judg-
ments relate to the first day of the term has always pre-
vailed, unless the court in fact met for the term on a day
subsequent to that appointed by law for the first day of the
term, in which case a judgment lien was decided not to
overreach a conveyauce recorded before the day on which
the court met, though after the time when it ought to have
met. In order to rank as of the first day of the term at
which it was rendered, the judgment must be the final
determination of an action which was in such a condition
that it might have been tried and disposed of on the first
day if it had happened to have the first place on the calen-
lar. The reason why judgments rendered at different dates
were ever treated as of equal rank was because all the cases
ready to be tried at the opening of a given term were
equally entitled to the precedence arising from being first
decided; and in order to avoid giving any suitor an ad-
vantage due entirely to the fortuitous circumstance that his
cause was first called for trial, it was thought proper, by
aid of a legal fiction, to assign his judgment a place in
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nowise superior to that assigned to others equally entitled
to precedence.” s

It is the belief that an examination of the cases upen
this subject will sustain the utterances of the text-writers
quoted from, in relation to conveyances of real estate made
during the term at which judgment is rendered. The lan-
guage last above quoted indicates the reason why the stat-
ute fixed the rule as between the lienors by virtue of judg-
ments, and it is believed that portion of the statute should
not be extended so as to include rights other than those in
the nature of liens upon the property in the hands of a
judgment debtor at the time of the rendition of judgment.

In thus broadly stating the rule as to conveyances made
during the term at which judgment is subsequently ren-
dered, the case of Kellerman v. Auliman, 30 Fed. Rep., 888,
has not been overlooked. In the case referred to, Brewer;
circuit judge, after quoting section 477 of the Code of Civil
Procedure, used the following language: ¢ As the action in
which the judgment of Aw/tman v. Van Slyke was ren-
dered was commenced before the January term, the plain. -
import of the -language of this section carried the judg-
ment lien back to the first of the term and to a day before
the conveyance of Van Slyke. This section is identical
with those found in the statates of Ohio and Kansas, and
has by the courts of this state, as well as of those, received a:
uniform construction. (Urbana Bank v. Baldwin, 3 O., 65 ;
Jackson v. Luce, 14 O., 514, Davis v. Messenger, 17 O. St.,
231; Kiser v. Sawyer, 4 Kan., 503 ; Miller v. Finn, 1 Neb.,
294; Colt v. Du Bois, 7 Neb., 394.) In this last case the
court uses this language: ‘The rule will not be questioned
that under our statute relative to judgment liens, all
judgments rendered during the term in actions commenced
prior thereto are liens on all the lands of the debtor
within the county from the first day of the term.” These
authorities, especially those from the supreme court of
this state, cons'ruing the effect of one of its statutes,
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puts the question at rest.” It is clear from the lan-
guage of Brewer, J., just quoted, that his opinion was
largely based upon the language quoted from Colt v
Du Bois, 7 Neb., 393. As illustrating the slight ex-
amination which the learned judge must have given to
that case, it will be profitable to examine the facts under
consideration in the case of Colt v. Du Bois. From
the opinion of Gaxtr, C. J., we learn that on the 18th of
.October, 1872, 0. J. Martin, one of the defendants, acquired
possession of a certain tract of land in Lancaster county,
Nebragka. The remaining statement of facts I quote
from the opinion, as well as the language quoted by Brewer,
J., in the conncction in which it occurred. That “in
_August, 1872, Isaiah Koppuck commenced an action against
0. J. Martin in the district court of said county, and on
the 30th of October, 1872, at a regular term of said court
which was begun on the 1st day of the same month, he re-
covered a judgment against said defendant Martin in said
action. Afterwards Koppuck assigned this judgment to
defendant J. W. Hartley, who thereby became the legal
owner of the same. On the 2d of November, 1874, O.J.
Martin and Ann, his wife, executed and delivered to S. C.
Colt, plaintiff in error, a morigage on all the above described
lands. The plaintiff complains that under these facts the
court below erred in deciding that the Koppuck judgment
assigned to Hartley had priority of lien over his mortgage.
1t is insisted that the judgment in this case has relation to
the first day of the term at which it was rendered, and as
all the lands described were subsequently acquired by de-
fendant O. J. Martin, the judgment created no lien upon
any of these lands, though the title was acquired before the
rendition of the judgment, and, therefore, the plaintiff’s
mortgage has priority of lien over the judgment. The rule
will not be questioned that under our statute relative to
judgment liens, all judgments rendered during the term in
actions commenced prior thereto are liens on all the lands
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of the debtor within the county from the first day of the
term. This interpretation is given to the statute in the
case of Miller v. Finn, 1 Neb., 294, and it places all such
judgments entered at the same term upon equality in regard
to liens, and thereby does equal justice to creditors whose
judgments are necessarily entered on different days of the
terms.”

The quotation which has just been made includes the
language quoted by Brewer, J., which he regards as deci-
sive of the question as to the rights of a grantee under a
deed made during a term at a date prior to the rendition
of the judgment. The case actually under consideration
by this court in the case of Colt v. Du Bois, supra, involved
the right of a judgment lien-holder as against a mortga-
gee, not as against the grantee under a deed. 'The case of
Miller v. Finn, relied upon by Brewer, J., in that opinion,
is correctly and fully summarized in the language which
we have just quoted from Colt v. Du Bois. It will thus be
seen that in neither of the Nebraska cases relied upon by
Brewer, J., was there involved any question of the rights
of the holder of real estate under a deed. This distinction
is important in view of the provisions of section 50, chap-
ter 73, that every conveyance of real estate shall pass all
the interest of the grantor therein unless a contrary intent
can be reasonably inferred from the terms used. As toa
mortgage, the provisions of section 55 of said chapter 73
are that, “in the absence of stipulations to the contrary,
the grantor of real estate retains the legal title and right of
possession thereof.” And the rule governing mortgages af-
fords no analogy as to the principle which should be ap-
plied to absolute conveyances.

The other cases cited by Brewer, J.,in Kellerman v. Ault-
man are equally wide of the mark. For instance, in Urbana
Bank v. Baldwin, 3 O., 65, the entire opinion of the court
is as follows: “The case may be a hard one, but the law is
clear in favor of the plaintiff’s lien. The suit was pending
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on the first day of the term, and when that is the case the
Jjudgment relates back to that date, no matter on what day of
the term it was confessed. There can be no reason for the
court to restrain the words of the statute in this case that
would not apply to every other. It does not follow that
the lien must extend to the first day of the term if no
process was then pending. It is sufficient, however, to de-
cide that case when it comes up for decision.” The prinei-
ple: decided in the case of Jackson v. Luce, 14 O., 514,
cited by Brewer, J., in support of his conclusion, is com-
prehensively stated in the syllabus in the following lan-
guage: “A judgment entered by confession during the term
of court of common pleas operates as a lien upon the land
of the judgment debtor from the first day of the term, and is
to be preferred to the lien of a mortgage, executed before,
but not recorded till after the commencement of the term.”
The sole remaining case cited by Brewer, J., is that of Kiser
v. Sawyer, 4 Kan., 503, in which the court had under con-
sideration the term “lands, tenements, and hereditaments,”
and the question was, whether or not a statute providing
that the lands and tenements should be bound for the sat-
isfaction of a judgment included an equitable as well as a
legal interest therein. It was held in that case that the
lien of a judgment operated against the equitable as well
as the legal estate in lands and tenements of the debtor,
which equitable estate might be reached under the provis-
ions of the Kansas statute applicable to cases of that kind.
This was the only question that was decided, and as the
supreme court of Kansas reached a different conclusion
from that attained by this court in the case of Nessler v.
Neher, 18 Neb., 649, in which the lien of a judgment was
held not to attach to a mere equity in real estate, the Kan-
sas-case i of no value in the matter under discussion.
From this review of the authorities relied upon by Brewer,
J.,-it’'is apparent that the opinion rendered by him in the
case of Kellerman v. Aultman has very little practical value,
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for it is evident that he gave the case but very hasty con-
sideration. The positive terms in which the contrary rule
is laid down in Black on Judgments, in the American &
English Eocyclopedia of Law, and in Freeman on Judg-
ments, supported as these text-writers are by the anthori-
ties cited, should have a much greater weight than should
be accorded to the opinion of Judge Brewer referred to.

In view of the language of our statute, the former hold-
ings of this court, the great injustice which would be
wrought by any other holding, it is believed that the lien
of a judgment which is rendered subsequent to a convey-
ance by the defendant of real property ought not to be held
superior to, or in contravention of, the interest the grantee
acquired by such conveyance,

Ragan, C., concurs,

STATE OF NEBRASKA, EX REL. BARRETT ScoTT, V. J.
G. CRINKI.AW, SHERIFF.

FILED JUNE 5, 1894. No. 6871.

1. Habeas Corpus. The writ of kabeas corpus is not a corrective
remedy, and is never allowed as a substitute for appeal or writ
of error.

2. Jury: CRIMINAL LAW: CONSTITUTIONAL Law. The object of
the provision in section 11 of the bill of rights, for the trial of
criminal prosecutions in the county or district where the crime
is alleged to have been committed, was to embody in the funda-
mental law of the state the rule of the common law by which
the accused was entitled to a trial before a jury of the vicinage
or neighborhood, in order that he might have the benefit of his
good character.

8. Criminal Law: JURISDICTION oF CoURTS. By the word ““dis-
trict,”’ as used in the section named, is not meant judicial dis-
trict, but that portion of the territory of the state over which a
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court may at a particular sitting exercise power in criminal
matters. (Olive v. State, 11 Neb., 1.)

. The word “district,” as used therein, may, and
generally does, refer to the county where the crime is supposed
to have been committed, but also includes any and all territory,
by law, attached to such county for judicial purposes.

6. The constitutional right to a trial before a jury of the
county or district where the crime is alleged to have been
committed is a mere personal privilege of the accused, and not
conferred upon him from any considerations of public policy.

6. Criminal Law: CoONSTITUTIONAL RIGHTS oOF ACCUSED:
WAIVER. It follows that such right may be waived by the ac-
cused, and in practice will be held to be waived by an application
for a change of venue under the provisions of the Criminal Code.

ERRoR from the district court of Antelope county. Tried
below before RoBINSON, dJ.

See opinion for statement of the case.

Brome & Jones and R. R. Dickson, for plaintiff in

€rror:

The imprisonment of plaintiff in error in the common
jail of Antelope county is unlawful, for the reason that the
district court of Antelope county could not acquire juris-
diction of the cause pending against plaintiff in error, or of
his person, except with his consent. (Bill of Rights, sec.
11; State v. Knapp, 19 Pac. Rep. [Kan.], 728; Wheeler v.
State, 24 Wis., 52; Osborn v. State, 24 Ark., 629; Swart
v. Kimball, 43 Mich., 443.)

George H. Hastings, Attorney General, and N. D. Jack-
son, contra, cited: Shaw v. Cade, 54 Tex., 307; Harrison
v. State, 3 Tex. App., 658 ; Brown v. State, 6 Tex. App.,
286; Ex parte Hodges, 59 Ala., 305; Olive v. State, 11
Neb., 3; Jenkins v. California Stage Co., 22 Cal., 538;
Lynes v. Eldred, 47 Wis., 426 ; Stute v. Hale, 65 Ia., 575;
Bagter v. People, 7 111, 578.
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Posr, J.

The plaintiff in error, who had previously been arrested
on an indictment found by the grand jury of Holt county
within the fifteenth judicial district, charging him with the
crime of embezzlement, applied to the district court of said
county for a change of venue to some other county of the
same district. His application was by motion, on the
ground that a fair and impartial trial could not be had in
Holt county. The court found the showing accompanying
said motion to be sufficient, and that the prisoner was en-
titled to a change of venue; and accordingly ordered the
place of trial to be changed to Antclope, an adjoining
county within the ninth judicial district. The prisoner,
still insisting upon a change of venue, excepted to the order
naming as the place of trial a county outside of the fifteenth
district. Subsequently, having been delivered to the sher-
iff of Antelope county and committed to the jail therein, he
applied to Judge Robinson of the ninth district for a writ
of hubeas corpus, alleging that he was illegally imprisoned
in the last named county. He asked to be discharged, on the
ground that theorder of the district court of Holt county was
without authority and void, and conferred upon the court
of Antelope county no jurisdictioz over his person or of
the prosecution against him. Upon a final hearing the
writ was denied and the prisoner remanded to jail, where-
upon the cause was removed into this court by petition in
error. The error assigned is the denial of the writ of
habeas corpus, and presents for consideration a single ques-
tion, viz., did the district court of Holt county, in changing
the place of trial to a county of another district, exceed
its jurisdiction? The writ of habeas corpus is not a cor-
rective remedy, and is never allowed as a substitute for an
appeal or writ of error. Tf, therefore, the order in ques-
tion was authorized by law or is erroneous, in the sense
that the remedy therefor is in the usual course by appel-
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late proceedings, the writ was properly denied. The reli-
ance of the plaintiff in error is upon the provision con-
tained in section 11 of our bill of rights, viz.: “In all
criminal prosecutions the accused shall have the right to
* * % g speedy publie trial by an impartial jury of
the county or district in which the offense is alleged to have
been committed.

The provision of the Criminal Code for change of venue
is found in section 455, viz.: “All criminal cases shall be
tried in the county where the offense was committed, unless
it shall appear to the court by affidavits that a fair and im-
partial trial cannot be had therein, in which case the court
may direct the person accused to be tried in some adjoining
county.” Naturally, the first inquiry suggested in this
connection is the interpretation to be given the word “dis-
trict” in the section of the bill of rights above quoted.
Counsel for plaintiff in error insist that, according to the
natural and only reasonable construction thereof, it must
be held to mean judicial districts. In support of that con-
tention we are referred to the case of State v. Knapp, 19
Pac. Rep. [Kan.], 728. That case, we concede, is in
point and fully sustains the claim of counsel in this; and
if the question were a new one in this state we might
without hesitation follow so eminent an authority as the
supreme court of Kansas; but we cannot, when viewed in
the light of our own decisions, regard the question as an
open one in this jurisdiction. The precise question here in-
volved was carefully considered in the case of Olive v. State,
11 Neb., 1, in which the conclusion was reached that by
the term “district,” as here used, is meant the precise por-
tion or division of the territory of the state over which the
court may, in criminal matters, exercise power at any par-
ticular sitting; and to that construction we are satisfied
to adhere. We know, judicially, that at the time of the
adoption of the present constitution in 1875 nearly if not
quite one-half of the territory of this state was outside of



Vor. 40] JANUARY TERM, 1894.. 763

State v. Crinklay.

the organized counties and was known as “unorganized
territory.” By general law then in force such territory
was for judicial purposes attached to adjoining organized
counties. In the case cited Olive was charged with the
crime of murder alleged to have been committed in the
unorganized territory directly west of Sherman county, and
attached thereto for judicial purposes. It was held, in
effect, that the county above named, together with such
unorganized territory, constituted a trial district, and that
an act of the legislature which denied to the accused
a jury drawn from said distriet was violative of the con-
stitution and void; and that conclusion, viewed in the light
of conditions existing when the constitution was framed, is
not only reasonable, but appears to be a natural and logical
inference from the provision thereof under consideration.
It is important while pursuing the present inquiry to keep
in view the object of that provision. As said by Judge
LAxE in Olive v. State, the grand design thereof is to se-
cure to the accused a trial by a jury from the vicinage or
neighborhood where the crime is supposed to have been
committed. By the term “vicinage,” at common law, was
meant “the county where the act is committed.” (4 Black.,
Com., 350.) It should be remembered, too, in this con-
nection that the constitution of 1866 contained no such
provision as the one under consideration. The object then,
as we have seen, was to embody in the fundamental law of
the state an ancient rule of the common law by which is
~ secured to the accused, in criminal cases, a substantial right.
The idea that it was intended to include the territory within
which the accused is known and where his good character
will avail him is a reasonable one, and consistent with rec-
ognized principles of the law; but if held to apply to and
include the territory of a judicial district, the reason of the
rule appears to be wanting. By another provision of the
constitution of 1875 the state was divided into judicial dis-
tricts, some of which included territory hundreds of miles
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in extent. A construction by which a trial district is held
to apply to such an extent of territory to us appears neither
reasonable nor logical. It is a fact, at!ested by the judicial
history of the state, that citizens were, prior to the adop-
tion of the present constitution, put upon trial before juries
of strangers, at distant places, in some instances hundreds
of miles from their homes, although within the judicial
district where the crimes were supposed to have been com-
mitted. That practice appears to have been the particular
evil for which the provision before us was designed as a
remedy. By that provision the right of trial before a jury
of the vicinage, not expressly recognized by the first con-
stitution, and actually denied in some instances, was pre-
“served without repealing the provisions for trial for crimes
committed in the unorganized territory. (Ex parte Crawford,
12 Neb., 379.) It follows that while the word “district,”
as used in the bill of rights, may, and generally does, refer
to the county where the crime was committed, it also includes
any and all territory attached thereto for judicial purposes.
It follows, also, that it cannot be held to mean the judicial
district within which the prosecution was commenced.

2. The right of trial within the county or district is a
mere personal privilege of the accused and not conferred
upon him from any consideration of public policy. It
may, therefore, be waived by him, and in practice must be
held to be waived by an application for a change of venue
under the provisions of our Criminal Code. (Bishop, Crimi-
nal Procedure, 50; State v. Potter, 16 Kan., 80.) As al-
ready intimated, the question of the regularity of the pro-
ceedings before the district court of Holt county is not
involved in the present controversy. Tt is sufficient for
the purpose of this case that the court, in changing the
place of trial to Antelope county, did not exceed its juris-
diction and its order is not therefore void. The judgment
of the district court is

AFPIRMED.
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M. E. SmitH ET AL. V. E. J. PHELAN ET AL.
FiLED JUNE 5,1894, No. 5139,

1, Voluntary Assignments: CHATTEL MORTGAGES. Where
several chattel mortgages are made and delivered simultaneously,
covering all the property of the mortgagor, to secure different
creditors, leaving other creditors unsecured, such transaction
does not constitute a voluntary assignment for the benefit of
creditors, although there may have been an agreement among
the mortgagees to share pro rata in the proceeds of the mort-

gaged property.

2. Replevin: CHATTEL MORTGAGES: EVIDENCE. In an action of
replevin, where the plaintiff claims possession under a chattel
mortgage, it is error to admit evidence tending to prove mere
irregularities in the foreclosure of the mortgage by the plaintiff
subsequent to the commencement of the action.

3. Fraudulent Conveyances: EXCESSIVE SECURITY. Where
the value of property mortgaged largely exceeds the amount of
the debt secured thereby, such fact is a badge of fraud as against
creditors; but the question of fraud is one of fact to be addressed
to the jury, and not of law.

4. Roplevin : PLEADING AND PROOF: REVIEW. Where the plaint-
iff in replevin alleges an absolute ownership, and the evidence,
received without objection, proves a special ownership through
a chattel mortgage, the defense successfully interposed being
that said mortgage was fraudulent as to creditors, the defendant
cannot afterward, in proceedings by petition in error in thisg
court, assert that there is a fatal variance between the petition
and the pio.fs.

Error from the district court of Greeley county. Tried
below before CorrIN, J.

Bartlett, Crane & Baldrige and Paul & Templin, for
plaintiffs in error.

J. BR. Hanna and T. J. Doyle, contra.
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Posr, J.

This was an action of replevin in the district court of
Greeley county by the plaintiffs in error against the de-
fendant in error to recover possession of a stock of goods
claimed by the former under a chattel mortgage executed
by F. H. Farnsworth and D. R. Pomeroy in the firm
name of Farnsworth & Pomeroy. Verdict was returned
in favor of the defendant, and judgment having been en-
tered thereon, the case was removed to this court for re-
view upon the petition in error of the plaintiffs.

For several years previous to the month of July, 1890,
Farnsworth & Pomeroy were engaged in business as gen-
eral merchants in Greeley county. During said period
they became indebted to various wholesale dealers for
merchandise, and in the month named such indebtedness
amounted to the sum of $3,217. In addition to which
they were indebted to the Mead Investment Company in
the sum of $2,100. On the 12th day of June said partners,
being unable to meet their obligation, without consulting
plaintiffs, executed in favor of the latter a mortgage upon
their entire stock of goods and other personal property,
together with certain real estate in Greeley county, to se-
cure four notes of $2,000 each, maturing respectively Jan-
uary 1, 1891, July 1, 1891, January 1, 1892, and July 1,
1892. Said mortgage was placed on file by the makers on
the 2d day of July, and the plaintiffs, being notified of
such fact, immediately repudiated the transaction and re-
fused to accept said notes or mortgage. The next day
plaintiffs’ representative visited Farnsworth & Pomeroy
and procured the execution of the mortgage through which
they claim in this action, to-wit, for $1,607.22 and cover-
ing the stock of goods in controversy. At the same time
Farnsworth & Pomeroy executed mortgages on the same
property to McCord, Brady & Co., Dewey & Stone, Gil-
more & Ruhl, C. M. Henderson & Co., and S. A. Or-
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chard, in amounts ranging from $59.75 to $606.59, and
amounting in the aggregate to $1,610.48. Said mortgages
were given priority in the order named, it being stipulated
that each in its order was subject to those preceding it, and
all subject to the mortgage of the plaintiffs. Plaintiffs
took immediate possession under their mortgage, and, with
~ the consent of the mortgagors, were proceeding to dispose of
the property at private sale, when it was taken from them by
the defendant herein, as sheriff, by virtue of an order of at-
tachment in an action in which the Mead Investment Com-
pany was plaintiff and Farnsworth & Pomeroy were de-
fendants. This action was then instituted by the plaintiffs,
and the property having been delivered to them, was ad-
vertised and sold in bulk, the plaintiffs becoming the pur-
chasers for the amount of their claim. Shortly thereafter
plaintiffs sold the stock to H. H. Farnsworth, a relative of
the mortgagor of that name, for the sum of $2,000. Of
that sum, $676 was retained by the plaintiffs, being the
amount of their original claim less the proceeds of sales
previously made by them, and the balance distributed
among the other mortgagees according to priority. The
grounds upon which the mortgage of plaintiffs is assailed
sufficiently appear from the following instructions given
at the request of the defendant, to which exception was
duly taken.

“I. If you find from the evidence that the mortgage
upon which plaintiff claims title to the property in contro-
versy included all the property of the mortgagors at the
time it was given, and at or about the time of its execution
other mortgages were executed to divers creditors with the
understanding and agreement that M. E. Smith & Co. were
to take possession of the property and from the proceeds
thereof pay said secured creditors pro rata, and at said
timethe mortgagors, Farnsworth & Pomeroy, were indebted
to defendaut in the sum of $2,100 and made no provision
for securing or paying said debt, then, and in that event,
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said arrangement would be in the nature of an assignment
and void, and plaintiff cannot recover.

“2, If you find that the action was not commenced un-
til after sale of property under mortgage, then you are in-
structed a notice to foreclose a chattel mortgage is made by
advertisement published in some newspaper in the county
in which such sale is to take place, and in case no newspa-
pers are printed therein, by posting up notices in at least
five public places in said county, two of which shall be in
the precinct where the mortgaged property is to be offered
for sale, and such notices shall be given at least twenty
days prior to the day of sale.

“3. When a mortgagee delivers notice of foreclosure of
a chattel mortgage to a publisher of a newspaper, said
mortgagee makes such publisher of such newspaper his
agent for the purpose of publishing such notice, and is
bound by the act of said publisher in so far as they relate
to the publication of such notice.”

In giving the above instractions the learned district
judge evidently followed the case of Bonns v. Carter, 20
Neb., 566; but that case was overruled in Jones v. Loree,
37 Neb., 816. In the last named case it was held that
where several chattel mortgages are made and delivered
simultaneously to secure different creditors, the delivery be-
ing to the one of the mortgagees who acts for the others as
well as himself, such transaction does not constitute an as-
signment for the benefit of creditors and is not void for
that reason as to creditors of the mortgagor; and substan-
tially the same doctrine was announced in Hershiser v. Hig-
man, 31 Neb., 531, and Hamillon v. Isaacs, 34 Neb., 709.
Since the instruction given is in direct conflict with the
cases cited, it follows that the giving thereof was error, for
which the judgment of the district court must be reversed.

2. The giving of instructions 2 and 3 was also error.
The rights of the parties herein depend upon the question
who was entitled to possession of the property at the time
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of the commencement of the action, and not upon the pro-
ceedings subsequently taken by the plaintiffs in the fore-
closure of the mortgage. Unless there has been a sub-
stantial compliance with the essentials to a valid foreclosure,
the plaintiffs may, in a proper proceeding, be required to
account to non-consenting creditors for the value of the
property less the amount of their claim. (Rockford Watch
Co. v. Manifold, 36 Neb., 802.) But that question is not
involved in this controversy.

3. It is also urged that the mortgage of plaintiffs is void
for the reason that the security largely exceeds the amount
of the debt; but, as we have seen, the execution of the
several mortgages was practically one transaction, said
mortgages amounted in the aggregate to $3,217.70, and the
value of the property, according to defendant’s evidence,
did not exceed $3,631.12. The disparity between the
value of the property and the amount of the indebtedness
is not so great as to raise a presumption of fraud in the
transaction. A careful examination of the cases bearing
upon the subject will show the doctrine of this court to be
that the taking of security greatly in excess of the debt
secured is a badge of fraud only. Cases may arise where
the disparity between the debt and the security is so great
as of itself to warrant the inference of fraud; but the
question is ordinarily one of fact to be addressed to the
Jjury, and not one of law for the court.

4. Lastly, it is contended that there was a fatal variance
between the allegations of the petition and the proofs. The
basis of this claim is the fact that in their petition the plaint-
iffs alleged an absolute ownership of the property, while
their reliance is upon a special interest through their mort-
gage; but by reference to the record we observe that the
objection is made for the first time in this court. The
mortgage was received in evidence without objection by
the defendant, who tendered the issue of fraud and evi-
dently recovered upon that ground. He should not now

53
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be permitted to contend that that issue was not presented
by the pleadings. It is an established rule of this court
that parties will be restricted to the theory upon which
cases are prosecuted and defended in the trial court. (Smith
v. Spaulding, 40 Neb., 339.) The judgment is reversed
and the cause remanded for further proceedings in the dis-
trict court,

REVERSED AND REMANDED.

M. C. STEELE, RECEIVER, V. J. W, ASHENFELTER,
CONSTABLE.

FILED JUNE 5, 1894. No. 6884.

A mortgage of chattels to be thereafter acquired is invalid as
against purchasers and attaching creditors of the mortgagor.

ERrRor from the district court of Gage county. Tried
below before BusH, J.

J. E. Cobbey, for plaintiff in error, cited: Mitchell v.
Winslow, 2 Story [U. 8. C. C.], 630; Langton v. Horton,
1 Hare [Eng. Ch.], 549; Seymour v. Canandaiguae & N.
F. R. Co., 25 Barb. [N.Y.], 284; Holly v. Brown, 14
Conn., 255; 2 Cook, Stock & Stockholders [3d ed.], sec.
857; Piercev. Emery, 32 N. H. 484; Coev. McBrown, 22
Ind., 252; Raymond v. Clark, 46 Conn., 129; Buck v.
Seymour, 46 Conn., 156; Phillips v. Winslow, 18 B. Mon.
[Ky.], 431.

A. J. Hale, contra, cited: Herman, Chattel Mortgages,
sec. 46, and cases cited; Pennock v. Coe, 23 How. [U. 8.],
117.



VoL. 40] JANUARY TERM, 1894, 731

Steele v. Ashenfelter.

Posr, J.

This was an action of replevin in the district court of
Gage county. A trial was had before a court without a
Jjury, which resulted in a finding and judgment for the de-
fendant, whereupon the cause was removed to this court. by
petition in error. The material facts are as follows: ., ..

The Beatrice Rapid Transit & Power Compapy on the
28th day of February, 1891, executed a mortgage upon -all
of its corporate property and all property to he thereafter
acquired by it. On the 8th day of September, 1893, one
Hale recovered judgment against said company in the
county court of Gage county for $46.21. On the same
day an execution was issued thereon and placed in the
hands of the defendant as constable for service. The de-
fendant, in order to satisfy said execution, levied upon cer-
tain property owned by the aforesaid corporation, pur-
chased by it subsequent to the execution of the mortgage,
but which was intended for use in the extension of its Jines
and business. Some time subsequent to the last mentioned
date the plaintiff was appointed receiver for said company
on the suggestion of the holders of the mortgage bonds,
and brought this action to recover the property above men-
tioned, which was still held by the defendant by virtue of
the aforesaid execution. -

It will be seen from this statement that the question pre;
sented is, whether, as against Hale, the execution plaintiff,
the mortgage includes the after-acquired property of the
mortgagor. The question thus presented is one upon which
the authorities are by no meaus harmonious. The doctrine
of Holroyd v. Marshall, 10 H. L. Cases [Eng.], 191, has
been recognized by many of the courts in this country. In
those jurisdictions the rule is that while at law a mortgage
of after-acquired property confers no rights as against pur-
chasers and attaching creditors, in equity it is effectual to
charge the property, when acquired by the mortgagor, with
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an equitable lien, which will prevail not only as against the
latter, but also as against attaching creditors. The distine-
sion above noted between the rule at law and in equity can
of course have no place under our practice where the two
remedial systems are blended into one. Therefore, if the
corporation, for which the plaintiff stands, by its mortgage
acquired a lien which is enforceable in equity as against the
execution plaintiff, such lien is available to him in this
action, If the question was an open one in this state, the
cases which recognize the rule in Holroyd v. Marshall
would be entitled to great consideration, but we regard
it as settled by the case of Cole v. Kerr, 19 Neb., 553, in
which it is distinctly held that a mortgage of a crop to be
planted conveyed no lien upon crops subsequently raised
by the mortgagor as against judgment creditors of the
latter.

-2. Plaintiff in error has referred us to the statute au-
thorizing railroad and street car companies to mortgage
their property, but we find therein no ground for his con-
tention. DBy the first named provision (Cobbey’s Statutes,
sec. 612) railroad companies are authorized to convey by
mortgage or trust deed all property owned by them at the
iime of the execution thereof, and all property, personal
-and real, which they may thereafter acquire. This author-
ity is found in the Revised Statutes of 1866, page 231,
-under the title “Corporations.” The other provision to
-which reference is made is found in section 632, Cobbey’s
‘Statutes, and authorizes the mortgaging by a street car
-company of “property, in whole or in part, including its
real and personal property and franchises.” This pro-
vision is contained iu section 6 of the act of 1889, entitled
«Street Railway Consolidation,” and is merely declaratory
.of the common law. The purpose-of the section is appar-
.ent from the subsequent provisions containing limitations
with respect to the rate of interest and denomination of
‘bonds. We can find in the statutes cited no support for
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plaintiff’s claim. The judgment of the district court is
accordingly

AFFIRMED,

L. StrickLER V. HENRY W. FOEGEL.
FI1LED JUNE 5, 1894. No. 5615.

1. Continuance. The provision of section 961 of the Civil Code,
for continuance by a justice of the peace of causes pending before
him for a period not exceeding ninety days, has no application
to causes in the county court proper and not within the jurisdie-
tion of the county judge as a justice of the peace.

2.

Causes pending in the county court are continued by
operation of law from term to term until disposed of, and the
court will not lose jurisdiction thereof by reason of delay in
bringing them to trial.

Error from the district court of Lincoln county. Tried
below before Horcoums, J.

Grimes & Wilcow, for plaintiff in error.,
H. D. Rhea, contra.,

Posr, J.

This is a petition in error from a judgment of the dis-
trict court of Lincoln county affirming a judgment of the
county court therein. It is shown by the record that on
the 14th day of January, 1891, the defendant in error filed
in the county court his bill of particulars, in which he
claimed judgment against the defendant below, plaintiff in
error. Summons was on the same day issued, returnable
February 2. On the return day the defendant therein ap-
peared and moved to strike the ¢ petition”” on the ground
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that it 'was not properly verified, which motion was sus-
tained, as was also a motion to strike the amended peti-
tion.. The cause was then, by agreement, continued to the
19th day of May following. On the last named day the
plaintiff was, on motion of the defendant, required to
make his petition more definite and certain, and allowed
thirty days within which to amend. No further action
appears to have been taken until the 9th day of December
following, when, on motion of the plaintiff, the defendant
was defaulted and a trial had. The result of that trial was
a ﬁndiug in favor of the plaintiff for $244.50, a finding in
favor of 'the defendant for $148, and judgment for the
plamtlﬂ‘ for balance shown in his favor by the findings of
the--court. -

The only point made in the brief of the plaintiff in error
is that the-court. had lost jurisdiction of the cause by reason
of' the timé intervening between the 19th day of May and
the 9th ddy of December. In support of that proposition
we are referred to section 961 of the Civil Code, which pro-
vides that a justice of the peace may continue causes pend-
ing before him for a period not exceeding ninety days.
We have no means of ascertaining definitely what the cause
of action was, or -whether it was within the jurisdiction of
a justice of the peace, as the bill of particulars is not
found in the record. The inference is, however, that
the cause was one for the -county court proper, and not
within the jurisdiction of the judge thereof as a justice
of ‘the peace. For instance, the return day of the sum-
mons was more than twelve days from the date thereof,
which'is the limit allowed when the writ is issued by a
justice of the peace; also, the finding in favor of the
plaintiff for an amount exceeding the Jul‘lSdlCthD of a jus-
tice of the peace. These facts warrant the conclusion that
it was a term cause. In any event, it was the duty of the
plaintiff in error to bring up sufficient of the record to
show affirmatively the error alleged. Such is the recog-
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nized rule in appellate proceedings. What has been said
is a sufficient answer to the argument of the plaintiff in
error. The cause was on the docket of the county court
proper, and was continued from term to term by operation
of law. The provision of the Code above cited is accord-
ingly inapplicable. It follows that there is no error in the
record and that the judgment must be

AFFIRMED.

Gurra PercaA & RUBBER MANUFACTURING COMPANY
V. VILLAGE OF OGALALLA.

FirLEp JUNE 5, 1894. No. 5396,

1. Municipal Corporations: CONTRACTS: RATIFICATION. The
contract of a municipal corporation which is invalid when
made, as in violation of some mandatory requirement of its
charter, can be ratified only by an observance of the conditions
essential to a valid agreement in the first instance.

2. : : . But where the forms or conditions pre-
scribed are not intended as a limitation upon the powers of the
corporation, a compliance with such conditions is not essential
to a binding ratification.

3. One who deals with a municipal corporation must, at his
peril, take notice of the powers conferred by its charter, and
whetber the proposed indebtedness is in excess of the limitation

imposed thereby.

4. Records: EVIDENCE. Where the question at issue is the exist-
ence of a particular record, any person who has made an ex-
amination of the office or books where it should be found, and
shows sufficient knowledge of the subject, is competent to testify
to the non-existence of such record.

ERROR from the district court of Keith county. Tried
below before CHURCH, J.

. See opinion for statement of the case.
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J. R. Brotherton and Tibbets, Morey & Ferris, for plaint-
iff in error: ’

Defendant in error cannot repudiate its contract after re-
ceiving the benefits thereof, and the court erred in refusing
to admit testimony to prove that the city received the bene-
fit of the property purchased. (Clark v. Dayton, 6 Neb.,
193; Follmer v. Nuckolls County, 6 Neb., 213; Grand
Island Gas Co. v. West, 28 Neb., 852; Ward v. Town of
Forest Grove, 25 Pac. Rep. [Ore.], 1020; San Francisco
Gas Co. v. City of San Francisco, 9 Cal., 469; Fisterv. La
Rue, 15 Barb. [N. Y.], 323; Tyler v. Trustees of Tualation
Academy, 14 Ore., 485 ; Pizley v. Western P. R. Co., 33
Cal., 183; City of Cincinnati v. Cameron, 33 O. St., 336;.
Brown v. Oity of Atchison, 39 Kan., 37; Columbus Water-
works Co. v. City of Columbus, 29 Pac. Rep. [Kan.], 762.)

Contracts openly made by the ofticers of a corporation
and within the knowledge of the incorporators, who have
acquiesced in and received the value of them, are binding
upon the corporation, although not expressly authorized in
its charter. (1 Dillon, Municipal Corporation [4th ed.],
sec. 444; Pennsylvania R. Co. v. 8t. Louis, 4. & 1. H. R.
Co., 118 U. S, 290; Boone, Law of Corporations, sec..
101; Whitney Arms Co. v. Barlow, 63 N. Y., 62; Darst v.
Gale, 83 1ll., 136; Zottman v. City of San Francisco, 20
Cal., 96.)

The principal cannot avail himself of the benefits of the
act and repudiate its obligations. This rule applies as well
to corporations as to individuals. (Leggett v. New Jersey
Manufacturing & Banking Co., 1 Sax. Ch. [N. J.], 541;
Frankfort & Shelbyville Turnpike Co.v. Churchill, 6 T. B.
Mon. [Ky.], 427; Mechem, Agency, sec. 167.)

Grimes & Wilcoz, also for plaintiff in error.

Albert Muldoon and John J. Halligan, contra, contend-
ing that the contract was ultra vires, that the board of
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trustees could not ratify the contract so as to make it bind-
ing against the village by accepting and using the goods,
and that the village was not estopped to plead ultra vires,
cited: Consolidated Statutes, sec. 2912; Dillon, Municipal
Corporations [4th ed.], secs. 130, 444,457, 461, 462, 936;
Nash v. City of 8t. Paul, 11 Minn., 110; Brady v. Mayor of
City of New York, 20 N. Y., 312; City of Bryan v. Page,
51 Tex., 532; San Diego Water Co. v. City of San Diego,
59 Cal., 517; People v. May, 9 Col., 81; Mosher v. Inde-
pendent School District of Ackley, 44 Ia., 122; McDonald
v. Mayor of City of New York, 68 N. Y., 23; City of
Blair v. Lantry, 21 Neb., 253; National State Bank of M.
Pleasant v. Independent District of Marshall, 39 Ia., 490;
French v. Oity of Burlington, 42 Ia., 614; Powell v. Cily
of Madison, 107 Ind., 106; Law v. People, 87 Ill., 385;
Agawam Nat. Bank v. South Hadley, 128 Mass.,, 503;
Burrill v. City of Boston, 2 Clif. C. C. [U. 8.], 590; Litch-
field v. Ballou, 114 U. 8., 190.

Posr, J.

This was an action by the plaintiff in error against the
defendant in error in the district court of Keith county to
recover the price of certain hose, hose carts, reels, ladders,
and other apparatus of like character in common use by town
and village fire companies. It is alleged that said prop-
erty was sold and delivered to the defendant, at its request,
on the 29th day of April, 1887, for the agreed price of
$569, and for which amount judgment was demanded. An
answer was interposed, in which it was alleged, in substance,
that although the board of trustees of the defendant village
entered into an agreement to purchase from the plaintiff
the property mentioned in the petition and for the price
therein stated, said agreement is void, for the reason that
no appropriation had previously been made for the purchase
of said property, or that was available for said purpose;
and that during the municipal years of 1885 and 1886 and
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1886 and 1887 said village had made no appropriation, by
ordinance, resolution, or otherwise, for the defraying of any
part of the expenses thereof, and that said defendant never
received or appropriated said property or otherwise ratified
said agreement. The reply was, in substance, a general
denial of the allegations of the answer. The provision of
statute relied upon by the defendant is section 89 of chap-
ter 14, Compiled Statutes, entitled “Cities of the Second
Class and Villages,” which reads as follows: “No contract
shall be hereafter made by the city council or board of
trustees, or any committee or member thereof; and no ex-
pense shall be incurred by any of the officers or depart-
wents of the corporation, whether the object of the expend-
iture shall have been ordered by the city council or board
of trustees or not, unless an appropriation shall have been
previously made concerning such expense, except as herein
otherwise expressly provided.” The evidence introduced
at the trial fully sustains the allegations of the answer as
to the failure of the village to make an appropriation
available for the payment of the plaintiff’s claim, where-
upon the latter offered to prove by witnesses present that
the village had recelved the property in controversy, paying
the freight thereon, and had used it continuously since that
time. That offer was rejected on the objection of the de-
fendant village, and a verdict of no cause of action returned
under the direction of the court. Judgment was subse-
quently entered upon the verdict, whereupon the cause was
removed to this court by the petition in error of the plaintiff
company.

There is practically but one question for consideration,
and which is fairly presented by the offer and ruling above
mamed. In this connection it should be remarked that
no claim is made that this case is within any of the excep-
tions contemplated by the statute quoted. The cases bear-
ing upon the question of the power of municipal corpora-
tions to ratify their unauthorized contracts are confusing
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and apparently irreconcilable. It would subserve no use-
ful purpose to examine them at length in this connection
or to attempt a statement of the grounds upon which they -
rest. It is sufficient that there is one principle which seems
to run through them all, viz.: If a contract is invalid when
made, because in violation of some mandatory requirement
of statute, it will be deemed ultra vires,and can be ratified
only upon the conditions essential to a valid agreement in
the first instance; but where the formalities prescribed or
conditions imposed are not intended as a restriction upon
the corporate power, a binding ratification may be made in
a different mode. (Town of Durango v. Pennington, 8 Col,,
257, MecCracken v. City of San Franeisco, 16 Cal., 623
San Diego Water Co. v. Czty of San Diego, 59 Cal., 522 ;
Cory v. Freeholders of Somerset, 44 N. J. Law, 445; Keeny
v. Jersey City, 47 N. J. Law, 449; Newman v. Ci ty of Em-
poria, 32 Kan., 456; McBrian v. City of Grand Rapids,
56 Mich., 103; JlIc.Donald v. Mayor of City of New York,
68 N. Y., 23; Smith v. City of Newburgh, 77 N. Y., 130;

Agawam l\ t Bank v, South Hadley, 128 Mass., 509;

Dill, Municipal Corporations [4th ed.], 457.) TItis plam
that the statute under consideration is mandatory and an
express limitation upon the powers of cities and villages
of the class to which it applies. Indeed, stronger language
could not have been used, and its meaning is too apparent
for construction. It is the recognized doctrine that whoever
contracts with a municipality must, at his peril, take notice
of the powers conferred by its charter and whether the pro-
posed indebtedness is in excess of the limitations imposed
thereby. (Hodges v. City of Buffalo, 2 Denio [N.Y.],110;
Lowell Five Cents Savings Bank v, Winchester, 8 Allen
[Mass.], 109; People v. May, 9 Col., 80;- Law v. People, 87
111., 385; French v. City of Burlington, 42 Ia., 614.) As
said in the case last named, “any other rule leaves the tax-
payer at the mercy of the officers of the city and contractor,
and would render the constitutional provision nugatory.
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Such a result cannot be contemplated or allowed to pre-
vail.” And if a recovery is sanctioned upon a contract like
this, on the ground that it has been subsequently ratified,
surely legislative restrictions upon corporate powers is in
vain. It would then be within the power of willing or
corrupt officers to accomplish by indirection that which is
prohibited in the most explicit terms of the statute or char-
ter. There may be cases in which considerations of equity
and good faith will impose upon a municipal corporation
the duty of returning property, or its equivalent, where an
action would not lie upon contract, express or implied.
That question is, however, not presented by the record of
this case and is not decided.

2. The defendant was permitted, over the objection of
the plaintiff, to prove by a witness called for that purpose
that he, witness, had examined the minutes of the proceed-
ings of the village board for the years beginning in May,
1886, and ending May, 1887, and that said minutes con-
tained no record of any appropriation for the purchase of
the apparatus in controversy, or for defraying any of the
expenses of the village during said period. Exception was
taken to that ruling, which is also assigned as error. The
objection urged to the testimony of the witness is that it is
secondary only. A sufficient answer to that objection is
that the record referred to by the witness had previously
been offered in evidence by the plaintiff and received with-
out objection. We must presume that the book being in
evidence, the court and jury were fully advised with re-
spect to its contents, as far at least as material to the ques-
tion at issue. But it was not secondary evidence. That
contention is based upon an entire misconception of the
rule, which excludes only that evidence which of itself in-
dicates the existence of more original sources of informa-
tion. (1 Greenleaf, Evidence, 82.) Any person who has
examined offices or records, and shows a sufficient knowledge
of their contents, will be permitted to testify that a par-
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ticular fact does not appear of record therein. (Cross v.
Pinckneyville Mill Co., 17 111, 54.) There is no error in
the record and the judgment of the district court is

AFFIRMED.

Cricaeo, BurLINgTON & QUINCY RAILROAD COMPANY
APPELLANT, V. HircHCOCK COUNTY, APPELLEE. -

FiLED JUNE 5, 1894. No. 4789.

‘Taxation : RATILROAD ProPERTY. By section 39 of the revenue
law personal property of a raiiroad company ouiside of its right
of way is required to be Jisted for taxation by the authorities of
the counties in which it is situated, without regard to the use
for which it is designed.

APPEAL from the district court of Hitchcock county.
Heard below before Cocrran, J.

W. 8. Morlan, I. M. Marquett, and J. W. Deweese, for
appellant, cited: Burlington & M, R, R. Co. v. Lancaster
County, 7 Neb., 33, 15 Neb., 2561; Red Willow County v.
Chicago, B. & Q. R. Co., 26 Neb., 668; Santa Clara
County v. Southern P. R. Co.,118 U.S., 394; South Platte
Land Co. v. City of Crete, 11 Neb., 345; Touzalin v. City of
Omaha, 25 Neb., 817; Peoria, D. & E. R. Co. v. Goar, 118
111,184 ; Pfaf v. Terre Haute & I. R. Co., 108 Ind., 144.

House & Blackledge, contra, cited: State v. Republican
V. & W. R. Co., 27 Neb., 853; Republican V. & W. R.
Co. v. Chase County, 33 Neb., 759,

Posr, J.

This is an equitable proceeeding by the appellant rail-
road company to restrain the collection of taxes assessed by
the authorities of Hitchcock county for the year 1889 on
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personal property, consisting of rails, ties, and other mate-
rial on its right of way in said county, and designed for
use in the construction of a line of road through said
county and thence west into the state of Colorado. It is
alleged that said property, was for the year in question re-
turned for taxation to the auditor of public accounts and
subsequently assessed at its actual value by the state board
of equalization, in accordance with the provisions of sec-
tion 40 of the revenue law. The appellee, by answer and
stipulation, at the trial admitted all of the allegations of the
petition, except that the property described was situated on
the appellant’s right of way at the time it was listed for
taxation. The district court found that said property was
situated outside of the right of way, and therefore taxable
by the local authorities, and entered a decree dismissing
the petition, from which an appeal was taken by the
plaintiff to this court. From the kind and quantity of
said material, in connection with the other facts in evi-
dence, it is plain that it was designed for the construction
of the plaintiff’s projected line of road. Such material
was situated on land known as lot 8, along four separate
side tracks or spurs, apparently laid for convenience
in loading and unloading. The inside track was 186
feet from the center of the main line at the nearest
point on said lot, from which it is apparent that the prop-
erty in controversy was not situated on the plaintiff’s
right of way. By provision of section 39 of the revenue
law the plaintiff company was required to return to the
auditor of public accounts, for taxation by the state board,
the number of miles of road in each organized county of
the state, and the total number of miles in the state, includ-
ing the road-bed, right of way, and superstructures
thereon, main and side tracks, depot buildings and depot
grounds, section and tool houses, rolling stock, and personal
property necessary for the construction, repair, or success-
ful operation of its road, which is qualified by a proviso in
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the following language: ¢ Provided, however, That all
machine and repair shops, general office buildings, store-
houses, and also all real and personal property outside of
said right of way and depot grounds, as aforesaid, of and
belonging to any such railroad and telegraph companies,
shall be listed for taxation by the principal officer or agent
of such companies, with the precinct assessors of any pre-
cinct of the county in which said property may be situated,
in the manner provided by law for the listing and valua-
tion of real and personal property.”

It is contended by the plaintiff that the character of the
property and the use for which it is desirned, and not its
precise location, is the test which should be applied in de-
termining whether it is taxable by the state board or the
local authorities, but we cannot so construe the section men-
tioned without ignoring the plain language of the proviso.
It would seem that the intention of the legislature was
rather to provide a fixed and arbitrary rule for the taxation
by the state board of the property of railroad and telegraph
companies within their right of way and depot grounds
and all other property by the local authorities. The pro-
vision under consideration is not found in the revenue law
of 1879, but was adopted as an amendment thereto in 1881.
By the original act railroad companies were required to re-
turn to the auditor of public accounts for taxation, not

-only the number of miles of track, rolling stock, depot
grounds, repair shops, furniture, and fixtures, but all other
personal property belonging to the corporation. The de-
clared purpose of the amendment is to except from the
operation of the above general provision the property
enumerated therein, including all real and personal prop-
erty outside of the company’s right of way and depot
grounds. It follows that the material described in the
petition was taxable by the authorities of Hitchcock county
and that the decree of the district court should be

AFFIRMED.
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FrANKk MALLARD ET AL., APPELLEES, V. FIRsT NaA-
TIONAL BANK OoF NoRTH PLATTE, APPELLANT.

FILED JUNE 5, 1894. No. 5307.

1. Homestead: EVIDENCE OF ABANDONMENT. The act of regis-
tering as a voter is not conclusive upon the question of the resi-
dence of the party registered, in an action to relieve a piece of
real estate of the lien created by the levy of an attachment writ
on real estate claimed as a homestead, but is a fact to be consid-
ered, as any other portion of the testimony in the case, and to be
given such weight as it seems entitled to under the rules gov-
erning the consideration of evidence; and especially is this true
in this case, where it is a disputed point in the testimony as to
whether defendant appeared in person before the board of regis-
tration and effected the registration, or it was done by some other
person.

2. Abandonment of Homestead: INTENTION. In order to es-
tablish the abandonment of a homestead there must be an in-
tention to change the residence and an actual change.

3. Homestead: EVIDENCE: REVIEW. The evidence examined,
and held sufficient te sustain the finding and judgment of the
court.

APPEAL from the district court of Lincoln county.
Heard below before CaURCH, J.

The opinion contains a statement of facts.

T. C. Patterson, for appellant :

A homestead, to be exempt, must be owned and occupied
by a resident of this state. (Compiled Statutes, sec. 1, ch.
36 ; Bowker v. Collins, 4 Neb., 496.)

When Mr. Mallard removed to Colorado with his family
and there established his home, where he continued to re-
side for nearly two years, renting his former homestead in
Nebraska, he abandoned his Nebraska homestead and ac-
quired a residence in Colorado. (Vasey v. Board of Trustees
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of Washington County, 59 Ill., 188; Swaney v. Hufchins,
13 Neb., 266; Carr v. Rising, 62 111., 14; Cahill v. Wil-
son, 62 Ill., 137; Jarvais v. Moe, 38 Wis., 440; Cabeen
v. Mulligan, 37 111, 230; Titman v. Moore, 43 1ll., 169.)

Mr. Mallard’s exercise of political privileges in Colo-
rado is conclusive on the question of his residence. (5 Am.
& Eng. Ency. of Law, 870, 871; Kellogg v. City of Osh-
kosh, 14 Wis., 678; Smith v. Maltingly, 13 S. W. Rep.
[Ky.], 719; Kuich v. Holly, 14 S. W. Rep. [Tex.], 32;
Shelton v. Tiffin, 6 How. [U. 8.], 162.)

Appellees cannot defeat the attachment lien by moving
onto the premises after judgment was obtained. (Bowker
v. Collins, 4 Neb., 496.)

What the wife may have said, done, or intended, can
have no bearing on this case, for the reason that her resi-
dence, as a matter of law, must follow her husband’s as
long as the marital relation is maintained. (Thompson,
Homestead & Exemptions, sec. 276; 5 Am. & Eng. Ency.
of Law, 869; Swaney v. Hutchins, 13 Neb., 268; Barber
v. Barber, 21 How. [U. 8.], 582.)

J. 8. Hoagland, contra, contending that appellees had
not by their absence abandoned their homestead, cited:
Lindsay v. Murphy, 16 Va., 428 ; Austin v. Swank, 9 Ind,,
109; Mark v. State, 15 Ind., 98; 9 Am. & Eng. Ency. of
Law, 493, 502; Bradshaw v. Hurst, 57 Ia., 745 ; Leake v
King, 85 Mo., 413; Guy v. Downs, 12 Neb., 532.

HARRISON, J.

On the 11th day of June, 1891, the appellees filed a pe-
tition in the district court of Lincoln county, and com-
menced an action against appellant, alleging that appellees
were the owners and in possession of lot 8 in block 1086,
in the city of North Platte, in said county, together with
the dwelling house situated thereon, which they were occu-
pying as a home and had so occupied since January, 1890;

54
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that they were husband and wife and had a son eleven
years of age dependent upon them for support, and owned
no other lands, town lots, nor houses subject to exemption ;
that on or about December 3, 1890, while they were tem-
porarily absent from this state, the appellant procured an
attachment to be issued from the district court of Lincoln
county, and levied upon the premises above described, and
on a service by publication procured a judgment in the at-
tachment proceedings and an order for the sale of the at-
tached property ; that prior to the issuance of the order of
sale the appellees duly served a notice upon appellant of
the homestead character of the premises and their claim of
its exemption ; that appellant and the sheriff to whom the
order of sale was issned have ignored the notice so given
and refused to set apart the premises claimed, or any por-
tion thereof, to appellees as a homestead, and threaten to
sell and have advertised, and are threatening to and will
sell, the premises to satisfy the judgment; that the debt
upon which the attachment suit was founded was contracted
during the time that appellees were occupying the premises
herein described as their homestead, which fact was known
to appellants at the time the indebtedness was incurred;
that the lot described is of record in the name of Frank
Mallard, of appellees, but appellees have contributed
jointly and almost equally in money and labor to and for
its purchase and improvement, to make a home for them-
selves and family, and that it is of less value than $2,000.
The prayer of the petition was for an injunction restrain-
ing the sale of the property and the setting off to appellees
of the premises as a homestead. Appellant answered deny-
ing each and every allegation not admitted in its answer;
admitted that appellees were husband and wife, and that
the title to the lot in controversy was of record in the name
of Frank Mallard, the busband and head of the family;
pleaded the commencement of the attachment suit, the ob-
taining of the judgment, issuance of the order for the sale
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of this and other property attached to satisfy the judg-
ment, and further pleaded that at the time the judgment
was entered, and for more than two years prior thereto, ap-
pellees were, and had been, actual residents and citizens of
the state of Colorado and not residents of this state, and
not entitled to any exemptions; and further alleged dam-
ages from the issuance of the order of injunction in this
case, and prayed for dissolution of the injunction and
judgment for damages. The appellees’ reply was a general
denial of all new matter contained in the answer. A trial
of the issues was had, which resulted in a finding in favor
of appellees, that the premises covstituted the Lome and
homestead of appellees, worth less than §2,000, and were
exempt from forced sale, and a decree was rendered making
the injunction perpetual, from which the appellants have
perfected an appeal to this court.

The testimony in the case is to the effect that the appel-
lees were husband and wife; that they had one son, and
commenced living in the premises in controversy either
during the year 1880 or 1881; that the husband was a
painter by trade and had been employed in North Platte,
but could obtain no further work to do there, and in Scp-
tember, 1889, went to Denver to get something to do, and
in this was successful, but during the month of December
was taken sick, and sent to North Platte for his wife, who
was then yet living in the house there. She at this time,
in compliance with his request, went to Denver, and after
her arrival there the appellees boarded for a short time;
then, as a matter of economy, it being quite expensive
boarding and he being without work a portion of the time,
and a part of the time unable to labor because of sickness,
they rented a house and sublet ‘all but two rooms, in
which two rooms they lived until they left Denver for
North Platte, the wife in April, 1891, and the husband
some time in June of the same year. When the wife left
North Platte for Denver, in December, 1889, she placed
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the greater part of their household goods, ete., which they
had been using while residing in the house and on the
premises in North Platte, in the, carriage house situated
thereon and leased the house, reserving no part of it except
the clothes press, and the rent money was sent to them in
Denver and used by them there to pay board and other
expenses of living. During their stay in Denver the wife
returned to North Platte twice, and the evidence shows
that during this entire time they were making efforts to
obtain employment again in North Platte with a view to
returning there to their home, but were at no time able to
do so. The boy, their son, was with them while they were
in Denver.

T. C. Patterson was sworn and testified in behalf of ap-
pellants and stated that he was in Denver while appellees
were there, for the purpose of settling the claim of the
bank upon which the attachment suit was founded, and
tried to prevail upon appellees to execute and deliver to
him, for the bank, a mortgage upon certain property, in-
cluding the premises in controversy, securing the payment
of the claim. The following is an excerpt from his testi-
mony on this subject as it appears in the record:

Q. You had a mortgage for this upon another house and
Iot in town?

A. Yes, sir.

Q. Did you ask them to give a mortgage on this prop-
erty?

I did.

What did they say ?

M:r. Mallard said he would do it.

What did Mrs. Mallard say?

She refused to.

Upon what grounds did she refuse to?

She said she would not give it.

Didn’t she say because it was her home?

No, sir; she said she would not give a mortgage on
it because we could not take it.

POPOPO>OP
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Q. What reason did she give because you could not take
it?

A. Because it was exempt.

This shows, we think, conclusively, how Mrs. Mallard
thought about this property being her home, and what her
intentions were in regard to it. It is shown by the evi-
dence on the part of appellants that Frank Mallard, the
husband, was registered for voting purposes in Denver
during the spring of 1891, and this fact, it is strenucusly
contended by counsel for appellants, is conclusive in their
favor upon the point of the intention of Frank Mallard,
and established his abandonment of the homestead and
residence in North Platte. Mallard testifies on this point
that he never registered in Denver, but that he was work-
ing for the Tramway Street Car Company at. the time it is
claimed that he registered as a voter; that the company
attended to the registration of its employes, and that if his
name appeared in the list of registered voters, it was not
placed there by or through any efforts of his personally,
but by someone else, and it does not appear, or is not shown,
that he voted. The weight of authority probably may
support the general rule that the exercise of the right of
suffrage is conclusive in determining the question of the
residence of the party, but in this case it is not shown
that Mallard exercised the right of the elective franchise.
The evidence only goes to the extent of showing that his
name appeared in the list of registered voters, and one wit-
ness, a member of the board of registration, testifies that
Mallard came before the board personally and procured this
to be done. This last fact Mallard denies. Registration
is an act which qualifies the person for exercising the
right to vote. It is a necessary preliminary step, without
which the person cannot legally deposit his ballot; but,
when viewed in the connection of the person’s intention of
abandoning his former residence, we do not think it is enti-
tled to be considered as of so conclusive a character as the
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act of voting. Thedeposit of the ballot is the final action,
to which the others are merely preparatory and incidental,
and as such possesses, in the mind of the voter, greater
significance as an act, and must awaken more thought, and
while he might no doubt go through the formalities of a
registration, either at the suggestion or request of his em-
ployers or fellow workingmen, and yet when he reached
the polls to deposit his ballot it would cause him to pause
and hesitate and finally abandon the purpose, understand-
ing, as he must, that it severed him from his old home
and residence and fixed the new. We do not think that
the fact of registration, even if it be conceded that it was
procured to be made by the party in person (which was a
point on which the testimony in the case was conflicting),
would be conclusive proof of the abandonment of the
Liomestead, but would be a fact to be considered, as any
other fact in the case, and to be given such weight as it was
entitled to under the rules governing the consideration of
testimony.

In this case the premises sought to be subjected to sale
and payment of the debt through the medium of attach-
ment proceedings was the home and homestead of the
debtors at the time the debt was contracted, and as such
exempt; and this was known to the creditor, the bank, of
appellants, hence it did not, when the debt was created,
consider this property or look to it as in any manner a se-
curity for the amount of the debt, or rely upon it as being
in the future liable to be subjected to the satisfaction of the
claim. The judge before whom the case was tried in the
district court, in view of all the testimony adduced by
either party, reached a conclusion favorable to appellees,
and establishing their homestead right in the property in suit
and its continuance, and we think his conclusion was a cor-
rect one ; and if we did not feel convinced from a thorough
examination of all the evidence that he was right, his find-
ing was made on conflicting evidence on the main point in
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dispute in the case, and as there was not a clear prejon-
derance of the evidence against his finding, it is, according
to a well settled rule of this court, conclusive nupon ap-
peal. (Brown v. Hurst, 3 Neb., 353; McLaughlin v. San- ’
dusky, 17 Neb., 110; Worthington v. Worthinglon, 32 Neb.,
384; Courtnay v. Price, 12 Neb., 188.) The judgment of
the district court is

AFFIRMED.

PeTER ZeEHR V. GEORGE C. MILLER,
FILED JUNE 5, 1894. No. 4762.

Review: FAILURE To FILE MOTION FOR REHEARING. The rule
is well established that this court will not review the judgment
and proceedings of a distriet court on a petition in error unless a
motion for a new trial was made in the district court presenting
the alleged errors for its consideration and determination.

ERroR from the district court of Furnas county. Tried
below before CocHRAN, J.

Dudgeon- & Dudgeon, for plaintiff in error,
D. T. Welty, contra.

Harrisox, J.

On the 16th day of March, 1891, the defendant in error
filed a petition in the district court of Furnas county and
commenced an action against the plaintiff in error, Peter
Zehr, a justice of the peace of Burton’s Bend precinct, in
said county, the object and purpose of which was to obtain
a writ of mandamus to issue to plaintiff in error, command-
ing him to act in the approval of an appeal bond in a case
which had been determined before him adversely to the de-
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fendant in error. Plaintiff in error answered, issues were
joined, and a trial to the judge of the district court resulted
in a finding in favor of the relator and an order for the
issuance of the writ. To reverse such finding and judg-
ment the respondent Zehr prosecutes a petition in error to
this court. There are several assignments of error in the
petition, but an examination of the bill of exceptions and
record discloses that the plaintiff in error did not file any
motion for a new trial in the district court, and, in accord-
ance with the well established rule of this court, that
where a party fails to move for a new trial in the court
below, he cannot raise a question on error to this court.
The errors, if any committed, are not properly before this
court and cannot be reviewed. (See Seeley v. Smith, 29 Neb.,
549 ; Manning v. Cunningham, 21 Neb., 288 ; Becker v.
Simonds, 33 Neb., 680; Fitzgerald v. Brandt, 36 Neb.,
683; Gray v. Disbrow, 36 Neb., 857; Smith v. Spaulding,
34 Neb,, 128; Withnell v. Cily of Omaha, 37 Neb., 621.}
The judgment of the district court must be

AFFIRMED.

OLivERr Bouvier v. LEwis STRICKLETT.
FiLED JUNE 5, 1894. No. 4878.
1. Roview: FAILURE To EXCEPT TO INSTRUCTIONS. An excep-

tion must be taken to the giving of instructions in a civil case
in order to review them in this court. (Darner v. Daggett, 35 Neb.,

696.)

9. : TR1AL. The action of the trial court in admitting certain
evidence over objections of plaintiff in error considered, and keld
not erroneous.

8. : HArRMLESS ERROR. The ruling of the court in excluding'

a certain portion of the testimony offered on bebalf of plaintiff-
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in error examined, and held, that if erroneous, it was not preju-
dici{il.

4. Riparian Rights: AvuLsioN. Where the middle of the chan-
nel of a stream of water constitutes the boundary line of a tract
of land, and the water undermines the banks and the soil ** caves
in’’ and mixes with the water and is washed away, the owner of
the land must stand the loss; and the middle of the new chan-
nel formed for the river by such process, if a new channel is

thus formed, will constitute the boundary line of the tract of
- land.

: ACCRETION: BOUNDARY LINES. Where a stream of water
is the boundary line of a tract of land, and it suddenly abandons
its channel, and makes for itself a new course or bed, by cutting
across a neck or bend, as it did in the case at bar, the middle of
the old channel or bed of the stream still constitutes the bound-
ary line of the tract of land, though it may be dry, or no water
flowing therein.

ERRrOR from the district court of Washlngton county.
Tried below before CLARKSON, J.

John Lothrop, for plaintiff in error,
W. C. Walton and Jesse T. Davis, contra.

HARrRrISON, J.

August 9, 1889, the plaintiff filed a petition in ejectment
in the district court of Washington county, which was as
follows: “The plaintiff complains of the defendant for that
said plaintiff has a legal estate in and is entitled to the
possession of the following described premises, to-wit: The
north half of the southeast quarter of section number 21,
in township 18 north, range 12 east, in Washington county,
Nebraska; and said defendant, ever since the first day of
April, 1888, has unlawfully kept and still keeps the plaint-
iff out of the possession thereof. The plaintiff therefore
prays judgment for the delivery of the possession of said
premises to him.”” To which the defendant filed the fol-
lowing answer:
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“1. The above named defendant now comes, and for
answer to plaintiff’s petition filed in this cause .says he
denies each and every allegation in said petition contained
except such facts as are hereinafter admitted to be true or
otherwise answered or explained.

2, This defendant admits that he is in possession of a
tract or piece of land containing about forty acres, but denies
that it is any part of the land set forth in plaintiff’s peti-
tion, and this defendant denies that he unlawfully keeps
the plaintiff out of the possession thereof.

“3. And this defendant, further answering, says that
this court has no jurisdiction over the subject-matter of this
action, for the reason that said land so occupied by this
defendant and claimed by the said plaintiff is a tract or
parcel of land known as Humpbhries island, which is now
in the state of Towa, and not within the jurisdiction of this
court. Wherefore this defendant prays to be dismissed
with his costs.”

A jury was waived and trial had to the court, resulting
in a finding and judgment for the defendant, which, on
motion of plaintiff, was set aside and a new trial granted.
At the next term of the court the case was tried to the court
and a jury. The jury rendered a verdict for the defend-
ant as follows: “ We, the jury, duly impaneled and sworn
in this cause, do find, at commencement of this action, the
defendant was entitled to the possession of the north half
of the southeast quarter of section 21, township 18, range
12 east of the 6th principal meridian.” The plaintiff filed
a motion for a new trial, which was argued, submitted, and
overruled, and judgment was entered, on the verdict, for the
defendant, Plaintiff brings the case to this court on peti-
tion in error. The following is a copy of the motion fora
new trial:

“The plaintiff moves the court for a new trial of this
cause for the following reasons:

%1, The verdict is not sustained by sufficient evidence. -
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2. The verdict is contrary to law.

“3. The verdict is contrary to the fourth paragraph of
the instructions given by the court.

“4, The court erred in giving the seventh paragraph of
instructions.

“5. Error of law occurring at the trial and excepted to
by plaintiff.”

One assignment of error is to the effect that the court
below erred in giving instruction No. 7. 'This, as will be
noticed by the above copy of motion for a new trial, was
presented by the motion for the ruling of the lower court;
but an examination of the record shows that no exception
to the giving of this instruction was noted or preserved in
the district court, and, in accordance with a well settled
rule of this court, the assignment will not be considered.
(See Darner v. Daggett, 35 Neb., 695, and cases cited.)

Another assignment of error is in the following lan-
guage: “The court erred in excluding from the jury page
610 of the field notes of the surveyor general, marked
¢Exhibit B’ in transcript, which ruling was excepted to by
plaintiff.”  Exhibit B, referred to in this assignment, pur-
ports to be a portion of a certified copy of the field notes
of the original survey of public lands in Washington
county, this state, on file in the office of the surveyor gen-
eral, and were probably competent evidence, but the action
of the court, if erroneous, was not prejudicial, for the rea-
son that the evidence sought to be introduced would have
shown with reference to the land in the portion of section
21 covered by the notes of the survey, and its position in
relation to the Missouri river as contained in the following
excerpts from Exhibit B: “Intersect the right bank of the
Missouri river and set a meander post for corner fractional
sections 21 and 22. * * * Tntersect the right bnk of
the Missouri river and set a meander post for corner frac-
tional sections 20 and 21.””  These disclose that the section
was fractional and bounded by the Missouri river on one
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of its lines. It was conceded by all the parties to the ac-
tion, and at all times during the trial, that the river formed
one of the boundary lines of this land, and the only dis-
pute was over the question of where the true course of the
river was, and these field notes did not tend in any manner
to elucidate this query, or to establish the position the river
occupied at any time relative to the land, except that it was
one boundary line, and where, with reference to the other
corners of the land, it was situated at the time of the sur-
vey, but, as will develop in the further consideration of the
case, this would not determine in any degree the main
proposition in the issues, and it was not therefore prejudi-
cial error to exclude this testimony.

The next assignment of error, the sixth, is as follows:
“The court erred in admitting in evidence the answer of
Nathan Carter to the question of defendant, ‘ How often
were you in the habit of seeing the river, say, from the
time you first came here thirty years ago up to the summer
of 1866,” under objection of plaintiff.”” This was a pre-
liminary question and one by which it was sought to show
the acquaintance of the witness with the river in its course,
at or near the land in dispute, during the thirty years he
had testified that he resided in the vicinity of it, and thus lay
the foundation for the further testimony to be elicited from
the witness in reference to what changes had occurred in
the course or channel of the river during the time to which
his attention might afterward be directed, and we think the
interrogatory was a competent and proper one, and it was
not erroneous to allow it to be answered.

The only other assignment of error to be considered is
that the verdict was not sustained by the evidence. The
plaintiff in the court below introduced deeds and other
evideres of title in himself to the southeast quarter of
section 21, in township 18 north, of range 12 east of the
6th principal meridian. The land in controversy is the
north half of the above described tract. The plaintiff
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further showed that in 1857, when the government survey
was made, and during several years prior thereto, this dis-
puted tract of Jand was all in Nebraska, or that the Mis-
souri river ran east of it, and that the southeast quarter of
this particular section (21) was all on the Nebraska side of
the river. The plaintiff Bouvier testified in regard to the
changes which afterwards occurred in the course of the
river, that there was a gradual recession of the water from
the Towa side or bank to the Nebraska bank and an under-
mining of the latter and what may be termed a *caving
in” of the top soil of the bank. This commenced prob-
ably at as early a date as it is shown that any witness ex-
amined knew the land, and continned during several years,
until in 1865 or 1867 the channel of the river was in what
was known as the De Soto lake or De Soto channel, this
being far over on the Nebraska side, and there was a forma-
tion of soil on the other side of this channel, which was called
a horseshoe island, or “ Humphries island,” as it was desig-
nated by some of the witnesses, this land so formed being
the particular tract in dispute. The situation of the chan-
nel of the river remained as above indicated until, at some
date during 1870, 1871, 1872, or 1873, it was not very
definitely stated by the various witnesses when, by a sudden
-change in the course of the river it cut off or ran across a
“neck,” as it was denominated by the witnesses, and made
a channel, by which this land, together with the house in
which Stricklett then resided, was apparently placed on the
Nebraska side of the river. By the first of these changes
in the course of the Missouri river the then owner of the
land suffered a loss from what may be termed a natural
-decretion of the land, and the riparian owner on the Iowa
side gained the accretion, or formation, of land caused by
the recession of the river and its deposits of soil contiguous

to his land.
In the case of State of Nebraska v. State of Iowa, 12

Sup. Ct. Rep. [U. 8.7, 396, in which the boundary line
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between the states of Iowa and our own state was in dis-
pute, such bouundary being the middle of the same river as
in the case at bar, the Missouri, the source of the liti-
gation between the two states being the changes in the
course of the river by which its channel or bed had been
changed in location, the respective states were claiming
jurisdiction over the same tract of land, the question to
be determined was the position or location of the middle
of ‘the main channel of the river, it was held: “ Where
the middle of a stream is the boundary between states or
private land-owners, that boundary follows any changes in
the stream which are due to a gradual accretion or degra-
dation of its banks;” and in the text of the opinion,
written by Mr. Justice Brewer, it is stated : “ It is settled
law that when grants of land border on ranning water and
the banks are changed by that gradual process known as
‘accretion,” the riparian owner’s boundary line still re- |
mains the stream, although during the years, by this ac-
cretion, the actual area of his possessions may vary. In
New Orleans v. United States, 10 Pet. [U. S.], 662, 717,
+his court said: ¢ The question is well settled at common
law, that the person whose land is bounded by a stream of
water, which changes its course gradually by alluvial forma-
tions, shall still hold by the same boundary, including the
accumulated soil. No other rule can be applied on just
principles. Every proprietor whose land is thus bounded
is subject to loss by the same means which may add to his
territory ; and as he is without remedy for his loss in this
way, he canuot be held accountable for his gain.” (See Jones
v. Soulard, 24 How. [U. 8.], 41; Banks v. Ogden, 2 Wall.
[U. 8], 57; Saulet v. Shepherd, 4 Wall. [U. 8], 502;
County of St. Clair v. Lovingston, 23 Wall. [U. S8.], 46 ;
Jefferis v. East Omaha Land Co., 134 U. S, 178;” and
see, also, Lammers v. Nissen, 4 Neb., 245; Wiggenhorn v.
Kountz, 23 Neb., 690; Gill v. Lydick, 40 Neb., 508.)
From this we conclude that when the river gradually made
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the change from the Iowa side to the De Soto channel, or,
as some of the parties testifying called it, the old channel,
this channel then became the boundary line of plaintiff’s
land. It may be said that the change was not so gradual
as to come within the rule of accretion, which is thus
stated in County of St. Clair v. Lovingston, 23 Wall. [U.
S.], 46: “The test as to what is gradual and imperceptible
in the sense of the rule is that, though the witnesses may
see from time to time that progress has been made, they
could not perceive it while the progress was going on;”
but in State of Nebiaska v. State of Iowa, supra, on this
subject it was held: “The law of accretion applies to the
Missouri river, notwithstanding that, owing to the swift-
ness of its current and the softness of its banks, the changes
are more rapid and extensive than in most other rivers;”
and in the text it is said : ¢ The Missouri river is a wind-
ing stream, coursing through a valley of varying width,
the substratom of whose soil, a deposit of distant centu-
ries, is largely of quicksand. * * * The current is
rapid, far above the average of ordinary rivers; and by
reason of the snows in the mountains there are two well
known rises in the volume of its waters, known as the
April and June rises. The large volume of water pour-
ing down at the time of these rises, with the rapidity of its
current, has great and rapid action upon the loose soil of its
banks. Whenever it impinges with direct attack upon the
bank at a bend of the stream, and that bank is of the loose
sand obtaining in the valley of the Missouri, it is not strange
that the abrasion and washing away is rapid and great.
Frequently where, above the loose substratum of sand, there
is a deposit of comparatively solid soil, the washing out of
the underlying sand causes an instantaneous fall of quite a
length and breadth of the substratum of soil into the river; .
so that it may, in one sense of the term, be said that the
diminution of the banks is not gradual and imperceptible,
but sudden and visible. Notwithstanding this, two things
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must be borne in mind, familiar to all dwellers on the banks
of the Missouri river, and disclosed by the testimony : that
while there may be an instantaneous and obvious dropping
into the river of quite a portion of its banks, such portion
is not carried down the stream as a solid and compact mass,
but disintegrates and separates into particles of earth borne
onward by the flowing water and giving to the stream that
color which in the history of the country has made it known
as the ‘muddy’ Missouri; and also that while the disap-
pearance, by reason of this process, of a mass of bank may
be sudden and obvious, there is no transfer of such a solid
body of earth to the opposite shore, or anything like an
instantaneous and visible creation of a bank on that shore.
The accretion, whatever may be the fact in respect to the
diminution, is always gradual, and by the imperceptible
deposit of floating particles of earth. There is, except in
such cases of avulsion as may be noticed hereafter, in all
matter of increase of bank, always a mere gradual and
imperceptible process. There is no heaping up at an instant,
and while the eye rests upon the stream, of acres or rods on
the forming side of the river. No engineering skill is
sufficient to say where the earth in the bank washed away
and disintegrating into the river finds its rest and abiding
place. The falling bank has passed into the floating mass
of earth and water, and the particles of earth may rest one
or fifty miles below, and upon either shore. There is, no
matter how rapid the process of subtraction or addition,
no detachment of earth from the one side and deposit of
the same upon the other. The only thing which distin-
guishes this river from other streams in the matter of ac-
cretion is in the rapidity of the change, caused by the ve-
locity of the current, and this in itself in the very nature
. of things works no change in the principle underlying the
rule of law in respect thereto. Our conclusions are that,
notwithstanding the rapidity of the changes in the course of
the channel, and the washing from the one side and onto
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the other, the law of accretion controls on the Missouri
river as elsewhere; and that not only in respect to the
rights of individual land-owners, but also in respect to the
boundary lines between the states. The boundary, there-
fore, between Iowa and Nebraska is a varying line, so far
as affected by these changes of diminution and accretion in
the mere washing of the waters of the stream.”

The first changes in the course of the channel of the
river, as shown by the testimony of the witnesses in the
case at bar, were such as clearly bring them within the
rule which the foregoing quotation so aptly and ably sets
forth or pictures in words. We will now leave this phase
of the changes and turn to the one effected during the 70’s,
when the river, at the time of a freshet or rise, cut through
the bend on the Towa side of the land in controversy and
thus immediately changed its channel to the north and east-
ward of this tract of land, placing it apparently on the
Nebraska side of the river. By this change, which is
termed an “avulsion,” the boundary did not change, but
still remained the old, or De Soto, channel, and ownership
of land remained in the party owning it at the time of the
avulsion, and the owner of the land on the Nebraska side,
to which it was apparently added or made contiguous, ac-
quired no right or claim to it. We again refer to State of
Nebraska v. State of Iowa, supra, where on this point it
was held: ¢ But where the change is of a sudden and rapid
character, such as occurs when a river forms a new course
by cutting through a bend, the boundary does not follow
the change but remains in the middle of the old channel;”
and Mr. Justice Brewer makes the following statement of
the rule: “Itis equally well settled that where a stream
which is a boundary, from any cause, suddenly abandons
its old and seeks a new bed, such change of channel works
no change of boundary, and that the boundary remains as
it was in the center of the old channel, although no water
may be flowing therein, This sudden and rapid change

55
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of channel is termed in the law ‘avulsion’” In Gould,
Waters, sec. 159, it is said: ¢But if the change is violent
and visible, and arises from a known cause, such as a
freshet, or a cut through which a new channel is formed,
the original thread of the stream continues to mark the
limits of the two estates;’” and cites 2 Black., Com., 262;
Angell, Water-Courses, sec. 60; Trustees of Hopkins Acad-
emy v. Dickinson, 9 Cush. [Mass.], 544; Buttenuth v. St.
Louis Bridge Co., 123 Ill, 535; Hagan v. Campbell, 8
Port. [Ala.], 9; Murry v. Sermon, 1 Hawks [N. Car.], 46.
Justice Brewer further on this subject quotes from Vattel,
page 121 (book 1, c. 22, sec. 268): ““ For if I take possession
of a piece of land, declaring that I will have for its boundary
the river which washes its side, or if it is given to me upon
that footing, I thus acquired beforehand the right of allu-
vion, and consequently I alone may appropriate to myself
whatever additions the current of the river may insensibly
make to my land. I say ‘insensibly,” because in the very
uncommon case called ‘avulsion,” when the violence of the
stream separates a considerable part from one piece of land
and joins it to another, but in such a manner that it can
still be identified, the property of the soil so removed nat-
urally continues vested in its former owner. The civil
laws have thus provided against and decided this case when
it happens between individnal and individual.” (See, also,
Wiggenhorn v. Kountz, supra, and Gill v. Lydick, supra,
Nebraska cases hereinbefore cited.) Applying these rules
of law to the facts developed in the case at bar, we con-
clude that the channel formed for the river by its first and
gradual change of course became the boundary line of the
plaintiff’s land, and that by the second and sudden change
the boundary was not changed or affected; and it follows
that, according to the testimony adduced in the case, he
had no right or ownership in the tract of land in dispute.
Congress established in 1846 the middle of the main chan-
nel of the Missouri river as the boundary live of Iowa,
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and in 1867 the same was established as the boundary line
of Nebraska, but this could not, and did not, affect the
boundary line of plaintiff’s land ; it had been surveyed by
the government in 1857, according to the evidence, and
the United States had parted with the title to the person
who was the source of the title vested in the plaintiff
Bouvier, and whether the line was placed in Towa or Ne-
braska by the establishment of the boundary line between
these states could have no effect on the plaintiff’s title to
the land or any portion of it. - The judgment of the lower
court is . '
AFFIRMED.

HENRY ARMANN V. Josiarx H. BuEeL.

FiLED JUNE 5, 1894. No. 5051.

1, Review: INSTRUCTIONS: ASSIGNMENTS OF ERROR. Where in-
structions are grouped together by numbers in one paragraph of
& petition in error and no assignment of error is made to each
instruction separately, it is not specific and definite enough, and
the exceptions to the instructions will not be further considered
than to ascertain that any one of them was without error.

2.

: CoNFLICTING EVIDENCE. A finding not clearly wrong
will not be disturbed if the evidence is conflicting and there i
sufficient testimony to support the finding.

3. Subscription: CoNSIDERATION. A subscription paper was
signed by several persons, by which they agreed to contribute
certain sums to attain an object sought to be attained by all.
The promise of each of the subscribers wasa good consideration
for the agreement or promise to pay embodied in the subserip-
tion of the others, and the promise of each enforceable by the
action of the person to whom the subscription ran or was di-
rected, provided he had complied or fulfilled the terms or condi-
tions upon which the subscriptions were made.

Error from the district court of Lancaster county.
Tried below before TIBBETS, J.
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The opinion contains a statement of the case.

J. C. Crooker and Robert Ryan, for plaintiff in error,
contending that the subscription was without consideration
and void, cited: Livingston v. Rogers, 1 Cai. Cas. [N. Y.],
583; Walton v. Walton, 70 Ill., 142; Pearson v. Pearson,
7 Johns. [N. Y.], 26*; Grover v. Grover, 24 Pick. [Mass.],
261; Chitty, Contracts [9th Am. ed.], pp. 53-55; 1 Par-
sons, Contracts, pp. 234, 475; Klosterman v, Olcott, 27
Neb., 685.

W. M. Morning, contra:

Where several persons promise to contribute to a com-
mon object desired by all, the promise of each is.a good
consideration for the promise of the others, and can be en-
forced by suit when the corporation or person to whom the
subscription runs has incurred obligations on the faith of
such subscriptions, and has complied with the conditions
upon which they were made. (Fremont Ferry & Bridge Co.
v. Fuhrman, 8 Neb., 103; Security State Bank v. Raine, 31
Neb., 517 ; Hale v. Ripp, 32 Neb., 263; Trustees of Meth-
odist Episcopal Church of Illinois v. Garvey, 53 111, 401;
McClure v. Wilson, 43 Ill., 356; George v. Harris, 4 N.
H., 535; Philomath College v. Hartless, 6 Ore., 158 ; Barnes
v. Perine, 12 N.Y., 18; M’ Auley v. Billenger, 20 Johns.
[N.Y.], *89; Thompson v. Mercer County, 40 I, 379;
MeDonald v. Gray, 11 a., 508 ; Petty v. Trustees of Church
of Christ, 95 Ind., 278; Galt’s Executor v. Swain, 9 Gratt.
[Va.], 633; Cumberland V. R. Co. v. Baab, 36 Am. Dec.
[Pa.], 132.) ‘

HarRISON, J.

On the 7th day of April, 1890, the plaintiff (defendant
in error here) filed in the district court of Lancaster county
the following petition:
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“Comes now the plaintiff and for his cause of action
against said defendant says: That on or about the 22d day
of November, 1887, the defendant, among others, promised
and agreed in writing to pay to this plaintiff the sum of
$25 for the location of thirteen acres of land for and erect-
ing thereon a depot and switch grounds for the Missouri.
Pacific Railroad Company, at and near the home of said
defendant in Lancaster county, Nebraska, which agreement
was signed by the said defendant, the consideration thereof
being the location of and erecting thereon at said depot or
switch grounds near the home of defendant, and that this
plaintiff should deed said ground, without price or payment
thereof, to the said railroad company, which this plaintiff
- did, the said depot and switch grounds were located thereon,
but the said defendant, although often requested, has failed
and refused and neglected to pay said $25.

“ Wherefore said plaintiff prays judgment against said
defendant for $25, together with interest thereon at seven
per cent per annum from said 22d day of November, 1887,
and costs of this action.”

And afterwards the defendant (plaintiff in error in thxs
court) filed an answer as follows:

“The defendant, in answer to said plaintiff’s petition,
denies that on or about the 22d day of November, 1887,
or at any other time, that he promised and agreed in writ-
ing to pay the plaintiff the sum of $25 for the location of
thirteen acres of land for the erection thereon a depot and
switch grounds for the Missouri Pacific Railroad Company
at or near his home, or at any other place in Lancaster
" county, Nebraska. -

“2. And the defendant also denies that any agreement
was ever signed by him, the consideration thereof being for
the location of and erection thereon a depot or switch-
grounds near the home of the defendant; and also denies
that in consideration thereof that the plaintiff should deed.
said railroad company, and which the plaintiff did so deed,
ete.
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“3. But this defendant avers that the plaintiff did, for

his own purpose and interest, convey certain lands to said
railroad company for depot and switch purposes, and for
his own interest and benefit, by laying out thereon a town
site and plat, thereby making great profit. This defendant
denies he ever, by himself or with others, promised and
agreed in writing to pay the plaintiff the sum of $25 for the
location of thirteen acres of land for and erecting thereon
a depot and switch grounds for the Missouri Pacific Rail-
road Company at any place whatever.
. 4. Defendant denies that the plaintiff ever made any
conveyance to the Missouri Pacific Railroad Company of
any land whatever, but he avers the fact to be that the
plaintiff did propose to said company that if said company
would locate a station on the plaintiff’s farm, the plaintiff
would give the said company a deed of the necessary depot
grounds and for switch purposes, and that thereby the
plaintiff might lay out a town site, which proposition was
accepted by said company, and a station was established on
the plaintiff’s farm, called Sprague, by reason whereof the
plaintiff has been greatly benefited and his other lands
have been enhanced a hundred-fold, and this defendant is
in nowise benefited or profited thereby.

“5. Further answering, the defendant denies making
or signing an agreement to pay $25, or any other sum
whatever payable to the plaintiff for any purpose or cause
whatever, and denies each and every other material allega-
tion not hitherto fully answered or denied.”

To which defendant in error replied, denying all new
matter contained in the answer. A trial of the issues to
the court and a jury resulted in a verdict for the plaintiff
Buel. A motion for a new trial was filed for Armann,
and on hearing was by the court overruled and judgment
rendered for Buel on the verdict and in accordance with its
findings, to reverse which Armann brings the case here on
petition in error.
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The fourth paragraph of the motion for a new trial reads
as follows: *“The court erred in overruling the exceptions
of the defendant to the first, second, third, fourth, fifth,
sixth, and seventh instructions given by the court on its
own motion;” and the fourth assignment of error in the
petition was thus stated : “The court erred in overruling
the exceptions of the defendant to the first, second, third,
fourth, fifth, sixth, and seventh instructions given by the
court on its own motion.” By an examination of the in-
structions contained in the record as numbered above, we
are satisfied that nearly, if not all, of them, when consid-
ered together, are free from error, and this brings this as-
signment of error within the rule announced by this court
in Hiatt v. Kinkaid, 40 Neb., 178, where it was held: “An
assignment of error as to the giving en masse of certain in-
structions will be considered no further than to ascertain
that any one of such instructions was properly given.”
See, also, MeDonald v. Bowman, 40 Neb., 269, and Jen-
kins v. Mitchell, 40 Neb., 664, in which the above doctrine
was followed. The exceptions to the instructions cannot
be considered. This leaves but two questions in this case
for our consideration, viz., did Henry Armann sign or au-
thorize the signing of the agreement in writing sued upon
in the sum of $25; and if so, was it binding upon him?

The alleged “agreement in writing,” as it was denomi-
nated in the case, was what is generally known as or called
a “subscription paper.” The evidence on the point of the
authorization by Armann of the signing of the paper for
him is conflicting upon but one point. He claims that he
authorized one Mitcliell to sign it for him, but limited the
sum to $15, while Mitchell, on the other hand, testifies
that he was told by Armann to place his name on the paper
and make the amount subscribed $25, and there is soma
other testimony in the case which may be said to be cor-
roborative of the evidence of Mitchell on this point, but
there is ample evidence to support the finding of the jury
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on this portion of the issues and it will not be disturbed.
(See Huff' v. Nims, 11 Neb., 363; Riley v. Melquist, 23
Neb., 475; Omaha & R. V. R. Co, v. Brown, 29 Neb,,
493.) The agreement or subscription paper upon whichk
this suit was instituted is as follows:

«Nov. 22, 1887.

“We, the undersigned, do bind and pledge ourselves to
pay to J. H. Buel the amount opposite our names, for the
purpose of securing thirteen acres of land for depot and
switch grounds for the Missouri Pacific railroad on the
N. E. } of sec. 33 and 8. E. } of sec. 28, T. 8, R. 6 E.
Payable when said railroad is completed at said point and
depot erected.”

Under this heading followed a number of names with
amounts, ranging from $25 to $100, set opposite to them,
among which was the name of the plaintiff in error, and
opposite his name the figures $25. It is insisted by coun-
sel for plaintiff in error that this subscription could not
and did not bind Armann for the payment of the amount
of his subscription, because there was no consideration for
his promise, and no mutuality of promise. The testimony
in this case shows conclusively that the defendant in error
performed all the conditions of the contract on his part to-
be performed or promised, and that the agreement by plaint-
iff in error and others to pay the amounts was the induce-
ment for him to do so. This action on his part entitled
him to collect the several sums of the parties who had
agreed to pay them, including Armann, plaintiff in error.
In Homan v. Sieele, 18 Neb., 652, which was an action upon
a subscription paper, and in its facts and the rules of
law applicable thereto a parallel case with the one at bar,
it was held: ¢ Where several promise to contribute to a
common object desired by all, the promise of each is a good
consideration for the promise of the others, and can be en-
forced by suit when the corporation or person to whom the
subscription runs has incurred obligations on the faith of
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such subscriptions, and has complied with the conditions
on which they were made.” As to this point see, also,
Fremont Ferry & Dridge Co. v. Fuhrman, 8 Neb.,99; George
v. Harris, 4 N, H., 535.

In the text of the opinion of Homan v. Steele, supra, it
was stated: “In this case, however, the allegations of the
petition are, and the proof shows, that in consequence of
the promise of the defendant and others, the plaintiffs were
induced to purchase the lot in question and erect the build-
ing thereon. They acted upon the faith of these subscrip-
tions, and that is a sufficient consideration. In 2 Kent,
Com., sec. 465, it is said : ‘A valuable consideration is one
that is either a benefit to the party promising or some
trouble or prejudice to the party to whom the promise is
made. Any damage, or suspension, or forbearance of a
right will be sufficient to sustain the liromise.’ That is, a
benefit or advantage aceruing to the party who makes the
promise, or some inconvenience or injury sustained by the
party to whom the promise is made, is sufficient to support
a contract;” and see cases cited in support of the text. In
the case at bar all these elemeuts existed, the promise by
the several parties to contribute to accomplish the object
desired by all, the offer of the amounts subscribed to de-
fendant in error to induce him to part with the title to his
property, and his actions thereafter in fulfillment of the
terms and conditions to be performed on his part. We
think the defendant in error was clearly entitlel to his
action upon the subscription paper against plaintiff in error,
and there was no reversible error in the proceedings of the
district court as presented in the record in this court. The
judgment of the lower court is

AFFIRMED.

Ryan, C,, having been of counsel, took no part in the
decision,
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ANTON BERNEKER V. STATE OF NEBRASKA.

FILED JUNE 5, 1894. No. 6931.

1. Criminal Law: ASSIGNMENTS OF ERROR: INSTRUCTIONS:

REVIEW. An assignment of error as to the giving en musse of
certain instructions will be considered no further than to ascer-
tain that any one of such instructions was properly given.
(Hiatt v. Kinkaid, 40 Neb., 178.)

2. Receiving Stolen Goods: INSTRUCTIONS AS TO VALUE.

The language of an instruction with reference to the value of
goods received, the prisoner being on trial for the alleged crime
of receiving stolen goods, examined, and held not erouneous or
objectionable.

3. Criminal Law: REPUTATION: EVIDENCE. Character, accord-

ing to its legal construction, is a fact, and means the estimate
in which the individual is held in the community in which he
lives; and it is not error on the part of a trial court to exclude
the knowledge of a witness, purporting to have been gained by
personal acquaintavce or dealings with the individual whose
character is in question, as only the general reputation of such
individual is admissible.

The action of the court in sustaining objections of coun-
sel for the state, to questions put to a witness on behalf of
plaintiff in error, examined, and %eld not erroneous.

: ASSIGNMENTS OF ERROR: REVIEW. An assignment of
error in the following terms: ‘‘ The court erred in admitting
evidence of defendant’s receiving property at dates subsequent to
the receiving on which and for which he was convicted,’’ keld,
to be too indefinite, in that it is too general and failed to desig-
nate any particular or specific portion of the testimony of which
complaint is made.

: INDORSEMENT OF NAMES OF WITNESSES ON INFORMA-
TI0N. The indorsement of the name of a witness on the copy
of the information contained in the transcript of the case raises
the presumption that such indorsement was made at the proper
time, and in the absence of proof to the contrary such presump-
tion will prevail.

7. Trial: INTRODUCTION OF EVIDENCE. Where a question is

asked a witness, to which objection is made, which is sustained,
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the party desiring the evidence must offer to prove the facts
sought to be introduced in evidence. (Mathews v. State, 19 Neb.,
330.)

8. Review: AFFIDAVITS: BILL oF EXCEPTIONS. An affidavit
which it is claimed was used in the hearing of motion for a new
trial, but the record does not disclose whether it was used or
presented at the hearing of the motion, cannot be considered
for any purpose in this court unless presented by bill of excep-
tions and thus made a part of the record in the case.

9. Sufficiency of Evidence. The evidence examined, and held
sufficient to support the verdict.

ERROR to the district court for Douglas county. Tried
below before Scort, J.

Weaver & Gliller, for plaintiff in error.
George H. Hastings, Attorney General, for the state.

HARRISON, J.

During the February, A. D. 1894, term of the district
court of Douglas county, on March 2, there was an infor-
mation filed in said court, charging the plaintiff in error
with the crime of receiving stolen property, certain goods
and merchandise, of the alleged total valuation of $90.25.
A trial was had to the court and a jury, which resulted in a
verdict of guilty, the value of the property being assessed
in the verdict at the sum of $35.15. Motion for a new
trial was filed for the plaintiff in error, which, on hearing,
was overruled and the plaintiff sentenced to a term of three
years in the penitentiary, to reverse which judgment and
sentence these proceedings in error were instituted.

The first assignment of error which is urged in the brief
of counsel for plaintiff in error herein is stated as follows:
“The court erred in instructing the jury that before they
could convict the defendant they must find the value of
the goods to be $35 or upwards. (See record, page 4, in-
struction No. 3.)” The exceptions to the instructions were
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couched in the following language : “The defendant excepts
to instructions numbered 3, 4, 5, and 6 given by the court
on its own motion,” and the fourth ground of the motion
for a new trial stated : “ The court erred in giving instruc-
tions 3, 4, 5, and 6 of its own motion,” and in the petition
in error, wherein the plaintiff in error complains of the
instructions, the same words are used as in the motion for
a new trial, and the instructions grouped together in one
paragraph of the assignments. It is not claimed that any
of the instructions are erroneous, or even defective, except
No. 3, and an examination of them discloses that some, if
not all, are entirely applicable to the facts developed in the
case on trial, and free from error, which brings this assign-
ment within the rule announced in Hiatt v. Kinkaid, 40
Neb., 178, in which case it was held by this court that “an
assignment of error as to the giving en masse of certain
instructions will be considered no further than to ascertain
that any one of such instructions was properly given.” (See,
also, McDonald v. Bowman, 40 Neb., 269, and Jenkins v.
Mitchell, 40 Neb., 664, since decided, and in which the rule
above quoted was approved and followed.) This would
effectually dispose of this assignment and obviate any ne-
cessity tor further consideration of it; but inasmuch as the
plaintiff in error, in his motion for a new trial, has further
complained of this same instruction No. 3 in the following
words: “That the court erred in instructing the jury that
in order to find defendant guilty they must find the value
of the property received by him to be $35 or upwards,” we
will give it further notice. The instruction complained. of
reads as follows: “ The facts necessary to be established by
the evidence beyond a reasonable doubt to warrant a con-
viction of the defendant are: That the defendant, at or
about the time named in the information, and at and within
the county of Douglas and state of Nebraska, received the
goods described in the information, or some of them ; that
the same were the goods of the Fremont, Elkhorn & Mis-
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souri Valley Railroad Company; that the goods received by
defendant had been stolen ; that defendant received the goods
knowing them to have been stolen, and with the intent to de-
fraud the owner, the Fremont, Elkhorn & Missouri Valley
Railroad Company, and that the value of the goods was
$35 or upwards. If these facts have not been established
beyond a reasonable doubt, you should acquit the defendant ;
if all these facts have been established beyond a reasonable
doubt by the evidence, you should convict the defendant.”
Here the court stated the essential elements of the crime
alleged to have been committed and necessary to be proved
by the state beyond a reasonable doubt before it could
claim a conviction of the prisoner by the jury then trying
the prisoner, and in the portion of the instruction in which
the value was referred to the courtdid no more than to use
the same or like language to that employed by the law-
maker who framed the statute wherein the crime for which
the plaintiff was being prosecuted is defined. The portion
of section 116 of the Criminal Code under which the
plaintiff was being prosecuted, to which attention is di-
rected, is as follows: “If any person shall receive or buy
any goods or chattels of the value [of ] thirty-five dollars
or upwards, that shall be stolen or taken by robbers with
intent to defraud the owner, or shall harbor or conceal any
robber or thief guilty of felony, knowing him or her to
be such, every person so offending shall be imprisoned in
the penitentiary no more than seven years nor less than
one year.” We are satisfied that no prejudice could have
resulted to plaintiff in error from the giving of the in-
struction containing the sentence indicated in regard to
value, simply defining, as it did, one of the constituent
elements of the alleged crime as it was defined in the stat-
utes, which prohibited the crime and provided a punish-
ment for its commission.

It is further complained that the court erred in refusing
to permit the plaintiff in error to show that his reputation
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for honesty was good in the community in which he re-
sided. The offer of the proof was contained in the evi-
dence of but one witness, Henry Habbens, The portion
of the record in which the examination of this witness ap-~
pears is as follows:

Henry Habbens, being called on behalf of defendant
and duly sworn, testified as follows:

Examined by Mr. Weaver:

State your full name to the jury, Mr. Habbens.
Henry Habbens.

. Where do you reside?

1408 North Eighteenth street, Omaha,

How long have you lived in Omaha?

Twelve years.

Are you acquainted with the defendant, Mr. Ber-
er?

A. Yes, sir.

Q. How long have you known him ?

A. Between four and five years,

Q. What is your business ?

A. I am engaged in the brewing business—Omaha
Brewing Association.

Q. You say you have known the defendant about four
years?

A. T think it has been between four and five.

Q. State from your acquaintanceship with the defend-
ant what you would say about his being an honest, up-
right, straightforward man?

Objection by the state, as irrelevant, immaterial, and
incompetent, defendant not having been put upon the stand.
Sustained. Defendant excepts.

Q. State, Mr. Witness, if you are acquainted with the
general reputation of the defendant for industry, upright-
ness, and being a straightforward man,

Objection by state, as irrelevant, incompetent, and im-
material. Sustained. Defendant excepts.

CrOPOEo

-
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Q. Mr. Habbens, are you acquainted with the general rep-
utation of the defendant for honesty and uprightness, and
being a straightforward man, in the community in which he
lives?

Objection by the state, as irrelevant, incompetent, imma-
terial, and no foundation laid for the question.

Q. And among those with whom he associates?

Objection sustained. Defendant excepts.

Q. From your acquaintanceship with the defendant,
what would you say as to his being an honest, straight-
forward, upright man?

Objection by state, as irrelevant, incompetent, and im-
material. Sustained. Defendant excepts.

Q. State whether or not you have had any dealings with
the defendant in the last three or four years, and during
your acquaintanceship with him,

A. Yes, sir; I have.

Q. To what extent?

Objection by state, as irrelevant, incompetent, and im-
material. Overruled. State excepts.

A. I have seen him probably two or three times a week,
and have done business with him, probably to the amount
of $20,000 or $30,000 a year.

Q. Do you know what his general reputation is for in-
dustry, uprightness, and fair dealing, straightforward man,
among the people with whom he lived and with whom he
deals?

Objection by the state, as incompetent, irrelevant, im-
material, no proper foundation laid for the question, and
having been already gone over. Sustained. Defendant
excepts.

Q. From your knowledge of the defendant and your
business dealing with him, what can you say as to his be-
ing an honest, upright,-and straightforward man?

Objection, as irrelevant, incompetent, immaterial, and
having already been ruled upon. Sustained. Defendant
excepts.
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Q. From your business dealings with the defendant, do
you know whether or not he is an honest, straightforward,
upright person?

Objection by state, as incompetent, irrelevant, immate-
rial, and leading, already been gone over, question having
been asked and ruled upon. Sustained. Defendant ex-
cepts.

Q. You may state what you know about the defendant’s
being an honest, straightforward, upright man.

Objection by state, as irrelevant, incompetent, and im-
material, already been gone over and ruled upon by the
court. Sustained. Defendant excepts.

Defendant offers to show by the witness that the defend-
ant is an honest, straightforward, upright person.

Objection by state, as irrelevant, incompetent, and im-
material, already been gone over and ruled upon by the
court. Sustained. Defendant excepts.

The Court: The court has not and does not propose to
deprive counsel of the right to prove, if he can, the mat-
ters offered, provided he puts a proper question for the
purpose of calling out such proof.

It was unquestionably the right of plaintiff to introduce
evidence of his character or reputation, for they are con-
vertible terms, for honesty in the community in which he
resided, or his general reputation for honesty, but “ charac-
ter is a fact which is proved by another fact, general repu-
tation. It cannot be shown by evidence of particular and
specific facts, but may be proved by negative testimony.
It must, therefore, be proved by witnesses who are ac-
quainted with the general reputation of the person whose
character is in issue, and this acquaintance must be shown
before the evidence will be admitted. The individual
opinion of the witness is inadmissible.” (3 Am. & Eng.
Ency. Law, 114, and notes.) Character, in the sense in
which the term is used in jurisprudence, means the estimate
attached to the individual by the community, not the real
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qualities of the individual as conceived by the witness. In
other words, it is not what the individual in question really
is, but what he is held to be by the society in which he
moves.” (Wharton, Criminal BEvidence, ch. 2, sec. 58.)
“The particular trait or kind of character to be proved
must, of course, be determined from the nature of the
question in issue, * * * One may have an excellent
reputation for some things, and a very bad one for others.”
{(Indianapolis Journal Newspaper Co. v. Pugh, 33 N. E.
Rep. [Ind.], 991.)

A perusal of the examination of the witness Habbens
discloses that there was not any question asked him that
was not objectionable, viewed in the light of the above
rules in reference to evidence of reputation, either in seek-
ing to call out testimony of some other trait than honesty
or the reputation of the party (not generally, but in a lim-
ited sense), either the opinion of the witness formed alone
from his acquaintanceship with him, or the plaintiff’s
character among his associates. This last is what is asked
for in the least objectionable interrogatory propounded
during the whole examination of the witness. Further-
more, the only offer to prove made, it will be remembered,
was in the following words: ¢ Defendant offers to show
by the witness that the defendant is an honest, straightfor-
ward, upright person.” This was clearly bad, as the offer
is to show by the witness, not the reputation or character of
the party in question, but to show by the witness his opinion
or estimate of them; and immediately following this the
court made the following statement: “The court does not
propose to deprive counsel of the right to prove, if he can,
the matters offered, provided he puts a proper question for
the purpose of calling out such proof;” but the witness was
excased, and there was no further effort to prove the repu-
tation of Berneker. We can discover no error in this por-
tion of the record in the least degree prejudicial to the
plaintiff in error. He was given ample opportunity to

56



818 NEBRASKA REPORTS. [VoL. 40

Berneker v. State.

show his reputation or character for honesty in the proper
manner, but failed to do so.

Another assignment of error is stated as follows: “The
court erred in admitting evidence of defendant receiving
property at dates subsequent to the receiving on which and
for which he was convicted.” This assignment of error is
insufficient and indefinite, in that it does not designate the
particular portion of the evidence to which attention is
sought to be directed, and which it is claimed the court erred
in admitting. There was some testimony of the kind indi-
cated in the above assignment, introduced during the trial
of the case, but a search through the record discloses that
plaintiff in error objected to only one interrogatory of those
propounded, with the view to eliciting such evidence. Fol-
lowing the rule announced in Graham v. Hartnett, 10 Neb.,
518, this Assignment is too indefinite to be noticed or to
present the question desired to be raised for review.

Duaring the trial of this case in the distriet court one
Thomas Bennett was sworn on behalf of the state. Coun-
sel for the plaintiff in error interposed the following ob-
jection to his testimony: ¢‘Defendant objects to witness
testifying, for the reason that his name is not indorsed on
the information, a copy of which was served upon the de-
fendant. Overruled. Defendant excepts.” An exami-
nation of the copy of the original information used upon
the trial, as embodied in the transcript and a part of the
record here, discloses that the name of the witness Bennett
appeared among the names indorsed upon it, and this
raises the presumption that it was properly indorsed in the
manner and at the time required by the law regulating
such indorsements. This meets the objection made and
the assignment of error on this point, in both the motion
for a new trial and the petition in error. It is evident
from an examination of some portions of the papers filed
here that the point intended to be raised by the objection
of counsel for the plaintiff in error was that the name of
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the witness Bennett was not indorsed or did not appear
upon the copy of the information served upon the plaiotiff
in error, and that if it appeared on the information at the
time of trial it had been indorsed thereon at a time or date
subsequent to its filing by the clerk and without notice to
the prisoner or his attorneys, and without any knowledge
on his or their part of such action. There is an affidavit
attached to the papers in this court which states, in sub-
stance, that the copy of the information served upon plaint-
iff in error did not have indorsed upon it the name of
Thomas Bennett; that after the original information was
filed with the elerk of the court the name of the witness
Bennett was indorsed upon it without the knowledge of or

notice to the plaintiff in error or his attorneys, and that

they were not aware of such indorsement until after the
case against plaintiff in error was called for trial and a
jury impaneled for such trial. This affidavit, it is claimed,
was used on the hearing of the motion for a new trial, but
whether it was used or referred to on the hearing of the
motion for a new trial we are not informed and the record
nowhere discloses. It is not mentioned in the record as
having been used for any purpose in the court below, and
Lias not been by name, or as an exhibit, or by reference to
it, made or preserved as a part of the bill of exceptions
and cannot be considered here. (See Van Eilen v, Butt, 32
Neb., 285.)

The only other assignment of error in the case may be
considered under that of the insufficiency of the evidence
to support the verdict. We are satistied, from a careful
and thorough examination of all the evidence in the case
on all the points involved in the inquiry, that it was ample
and sufficient, and the jury warranted in the conclusion
that the testimony showed the plaintiff in error guilty of
the erime charged, beyond a reasonable doubt. The judg-
ment of the district court is

AFFIRMED.
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8. 8. Hewitr v. COMMERCIAL BANKING COMPANY.

FiLED JUNE 5, 1894. No. 5618.

—t

. Reviow: AsSIGNMENTS OF ERROR. An assighment of error as
to the giving en masse of certain instructions will be considered
no further than to ascertain that any one of such instructions
is properly given. (Hiatt v. Kinkaid, 40 Neb., 178.)

An assignment in a petition in error, that the
trial court erred in refusing to give a group of instructions
asked, will be considered no further when it is found that the
refusal of any one of such instructions was proper. (Hiat¢ v. Kin-
kaid, 40 Neb., 178.)

. An assignment of error as to irregularities of the
trial court in the preparation and giving of instructions, which
assignment does not specifically designate the instruction or in-
structions complained of, the only allusion made thereto being
by affidavits attached to the motion for a new trial, which were
not further authenticated, nor incorporated in the bill of excep-
tions, will not be considered by this court.

.

1

. Fraudulent Conveyances: INTENTION: QUESTION FOR JURY.
Fraudulent intent in the execution of a chattel mortgage on a
stock of goods, whereby certain creditors are preferred, is a
question of fact and not of law, and one to be submitted to the
jury for determination.

b. : PREFERRING CREDITORS. An intention to defraud can-
not be inferred merely from the fact a preference was given to a
certain creditor. (Jones v. Loree, 37 Neb., 816.)

6. : CHATTEL MORTGAGES. A debtor in failing, cir-

camstances may lawfully prefer one or more of his creditors,and
gecure such creditors by mortgage or conveyance absolute, pro-
vided the transaction is in good faith and not made with intent
to defrand other creditors. (Costello v. Chamberlain, 36 Neb., 45.)

Review: SUFFICIENCY OF EVIDENCE. The evidence examined,
and held sufficient to support the verdict.

-2

Error from the district court of Furnas county. Tried
below before CoCHRAN, J.
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Bartlett, Orane & Baldrige and McClure & Anderson, for
plaintiff in error.

W. 8. Morlan and G. W. Norris, contra.

HARRISON, J.

On the 17th day of September, 1890, the Commercial
Banking Company commenced this action of replevin in
the district court of Furnas county, to obtain posses-
sion of a stock of general merchandise, and its petition
then filed, after stating its corporate character and giving a
description of the stock, alleged, as showing its ownership
and right to possession of the property, that, “ On the 3d
day of September, 1890, Chester H. Foland, the owner
of said goods and chattels, executed and delivered to
plaintiff a chattel mortgage on said goods and chattels to
secure plaintiff for the sum of $3,067.57, which amount
was justly and legally due plaintiff from said Chester H,
Foland, and which is still unpaid, and by virtue of said
chattel mortgage plaintiff took possession of said goods
and chattels on the said 3d day of September, 1890, and
held possession of the same uutil the 17th day of Septem-
ber, 1890, when defendant S. S. Hewitt unlawfully and
forcibly took possession of the same and still holds the
same in his possession. Said chattel mortgage was duly
filed for record in the office’of the county clerk of Furnas
county, Nebraska, on said 3d day of September, 1890.”
The petition further contained the usual allegations of pe-
titions in actions of replevin. The defendant, who it ap-
pears was the sheriff of Furnas county, in answer to this
petition admits the existence of the banking company as a
corporation ; admits that the chattel mortgage was executed
and delivered to it by the party on the date, for the sum,
and conveying the stock of goods as pleaded in the peti-
tion, and traverses separately, or specially denies, the other
allegations of the petition, and as a further defense states:
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“ For further and separate defense and answer to the plaint-
iff’s petition defendant alleges that on and prior to said 3d
day of September, 1890, the said Chester H. Foland was in-
debted to divers persons, firms, and corporations in a large
amount of money, to-wit, over $2,500. Among the said
persons, firms, and corporations to whom said Foland was
then indebted, and who were and are creditors of the said
Foland, are Darrow & Logan, R. L. McDonald & Co., D.
M. Stecle & Co.,Tootle, Hosea & Co., the American Hand
Sewed Shoe Company, M. E. Smith & Co., Turner, Frazer
& Co., besides other creditors to the defendant unknown.
That for the purpose of cheating and defrauding said cred-
itors the said plaintiff in this action caused the said Foland
to execute the said chattel mortgage on the 3d day of Sep-
tember, 1890, for said sum of $3,067.57, and said defendant
charges the fact to be that said mortgage was made with
intent on the part of plaintiff and said Foland to hinder,
delay, and defraud said creditors of said Chester H. Foland
of their lawful rights, debts, and demands, and this de-
fendant alleges the fact to be that said mortgage and execu-
tion thereof was net accompanied by an immediate delivery
and was not followed by an actual and continued change of
possession of the said property mortgaged; that on the said
4th day of September, 1890, judgments were obtained by
the American Hand Sewed Shoe Company, the said D. M.
Steele & Co., and R. L. McDonald & Co., for the respect-
ive amounts due aud owing them from the said Chester H.
Foland by confession in said suits. Executions were duly
issued, and this defendant, as sheriff of Furnas county,
executed said executions by taking said property described
in the petition herein; and this defendant now holds the
said property by virtue of said executions, which are duly,
legally, and rightfully executed, and which are the same
acts and doings complained of in the plaintiff’s petition,
and none other or different; that said executions were
issued because of the said fraudulent transfer of said prop-
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erty to said plaintiff” The banking company filed a re-
ply to the answer, in which it admits the recovery of the
judgments pleaded in the answer and denies each and every
other allegation therein contained. There were two trials
in the district court before the judge thereof and a jury,
the second one of which resulted in a verdict and, after
motion for a new trial regularly submitted was overruled,
a judgment in favor of the banking company, to reverse
which the plaintiff in error prosecuted his petition in error
to this court.

There are several assignments of error which complain
of the action of the court in sustaining objections to certain
interrogatories propounded to witnesses during the prog-
ress of the trial, but as these are ignored in the brief filed
for plaintiff in error, they will be deemed waived and will
not be further noticed.

The sixth assignment of error isas follows: “The court
erred in giving paragraphs 4, 6, 7, 9, 10, 11, 12, 13, and
14 of instructions to the jury given by the court on its own
motion.” We have examined the instructions enurmerated
in the above paragraph of the petition in error, and sev-
eral, if not all, of them are fully pertinent to the issues in
the case and correctly directed and informed the jury; and
having determined this, the assignment quoted will not be
further considered, agreeably to the rule announced in
Hiatt v. Kinkaid, 40 Neb., 178, viz.: “An assignment of
error as to the giving en masse of certain instructions will

~be considered no further than to ascertain that any one of
such instructions was properly given.” (See, also, MeDon-
ald v. Bowman, 40 Neb., 269 ; Jenkins v. Mitchell, 40 Neb.,
664.)

Assignment No. 7 reads as follows: “The court erred in
refusing to give paragraphs 2, 21,3, 4, 5, 6, and 7 of in-
structions asked for by the plaintiff in error.” There are
geveral of the instructions of those grouped in this assign-
ment, the design of each of which was to challenge the
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attention of the jury to pointsin the case which had al-
ready been fully and fairly covered by the instructions
given by the court on its own motion, and there was no
error in refusing these requested by plaintiff in error, and
one, if not more of them, was not warranted by the evi-
dence, and we must, as to this assignment, follow the doc-
trine of Hialt v. Kinkaid, supra, holding that “an assign-
ment in a petition in error, that the trial court erred in
refusing to give a group of instructions asked, will be con-
sidered no further, when it is found that the refusal of any
one of such instructions was proper.”

In the ninth assignment of error it is stated as follows :
“There was irregularity in the proceedings in this, that after
the evidence was in, and before argument of counsel, the
judge, J. E. Cochran, stated in the presence of the jury
that he had prepared his instructions and had them type-
written prior to the present session of court; that he had
made up his mind on the question of the right of shifting
security from the homestead of Chester H. Foland to the
goods in controversy; that there was no question but that
the said Foland had said right, and that he ought to have
instructed the jury to that effect on the other trial; that
the charge of the court was given upon its own motion, is
partly type-written and partly in the handwriting of J. T.
Lindsay, one of the attorneys for plaintiff in this action,
and that that part of the instructions which is in the hand-
writing of J. T. Lindsay, attorney for plaiutiff, was handed
by said Lindsay to said court in the presence of the jury,
attached to said type-written instructions as that of the
court. All of which conduct of the court in the presence
of the jury was irregular and prejudicial to the rights of
plaintiff in error herein. Said facts appearing from the
affidavits marked ¢ Exhibit A’ and ¢ B’ attached to the mo-
tion for a new trial, which will be found in the transcript
herein.” There is no instruction referred to by number in
the above assignment of error, or specifically or definitely
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pointed out as being the one which was partly type-written
and partly in the handwriting of the attorney for defend-
ant in ‘error, nor was any instruction excepted to for this
reason. The only manner in which the matters alluded to
in this assignment of error appear in the record are by some
affidavits attached to the motion for new trial, and which
are not further authenticated and are not incorporated in
and made a part of the bill of exceptions, and, following
the rule established by this court, will not be counsidered.
(See Strunk v. State, 31 Neb., 119; Burke v. Pepper, 29
Neb., 320; Vallindingham v. Scott, 30 Neb., 187.)
Another assignment of error which is insisted upon in
the argument is that the verdict was not sustained by suffi-
cient evidence. The testimony discloses that about one
year prior to the date of the execution and delivery of the
mortgage, which is attacked as fraudulent in this action, to
the defendant in error, one Foland purchased of a Mr.
Williams a stock of general merchandise and in payment
therefor gave him notes secured by mortgage upon some
real estate to secure the payment of such notes. The land
mortgaged to Williams was, it appears, the homestead of
Foland and was mortgaged in the sum of $2,000, which
as a lien was prior to the lien of the mortgage given to
Williams. That when the first of the notes evidencing the
consideration for the sale of the stock of goods from Will-
jiams to Foland became due, Foland failed to pay it, and
in a conversation then had (this being some six months
subsequent to the time of the sale of the goods) Foland
agreed to give Williams a chattel mortgage on the stock,
Williams claiming that the land was insufficient security
and not worth at forced sale to exceed the amount of the
prior lien of $2,000, Foland expressing himself as per-
fectly willing and ready to do this if Williams would re-
lease the mortgage which he then held on the land, as such
action would clear his homestead of the lien of the second
mortgage; that Foland was indebted to the bank, defend-
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ant in error, and on the 3d .day of September, some six
months after the conversation with Williams in which he
agreed to execute the chattel mortgage to Williams, he went
into the place of business of the banking company and
there made a statement to the party in charge of its affairs
that he desired to borrow some money to meet some imme-
diate demands which were then being pressed for payment,
and during the interview he stated, in substance, that if he
could not borrow the money he must “go under” or “break
up;” that the party there acting for the bank then asked Fo-
land to give the bank a mortgage on his stock of goods as se-
curity for the sum he was owing it, $1,130.20; that Williams
at this time came into the banking room and was called into
the conversation and transaction and at once insisted that he
was entitled to a first mortgage on the goods and reminded
Foland of his promise he had made to give him the mort-
gage on the stock. The bank then tried to sell its claim
to Williams, but not succeeding in this, bought his claim,
which amounted to $1,937.37, and for the aggregate sum of
both claims, $3,067.57, Foland executed and delivered to
the bank the mortgage in evidence in this case, and by vir-
tue of which the banking company claims the stock of
goods, and the bank immediately took possession of the
stock, closed the store, completed an invoice of the stock,
and afterwards sold it, a portion at auction and a part of it
at private sale; that during the time the goods were being
sold by the bank TFoland was employed as clerk and as-
sisted in selling off the goods. It is shown that the
amount of the inventory of the stock of goods was, one
witness states, about $3,000, Foland testifies between
$3,800 and $3,900, but that it did not sell for sufficient to
pay the amount of the mortgage, which relieves the trans-
action of the contention of the plaintiff in error, that it
was' a fraudulent one, because the value of the stock was in
excess of the amount of the indebtedness secured by the
mortgage. The testimony further discloses that when Will-
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iams sold his claim to the bank they paid him by issuing
to him a certificate of deposit, due on demand to his order,
for the whole amount of the claim; that of this he has
since been paid about $600, the balance remaining unpaid.
The above summary is a statement of the salient points in
the testimony, and with the exceptions possibly of a few
minor details, not materially affecting the issues or control-
ling in their influence in the conclusion to be arrived at
from a consideration of the testimony. The transactions
between the parties seem to have been, judging from the evi-
dence, fairly, openly, and honestly conducted. The debts
secured were bona fide debts, and the mortgage is shown to
have been executed in good faith. The debtor merely ex-
ercised the right which the law accords him, of preferring
creditors and paying or securing them. (See Jones v.
Loree, 37 Neb., 816; Lininger v, Raymond, 12 Neb., 19.)
The question of fraudulent intent was one of fact and to
be submitted to the jury for their determination. (Connelly
v. Edgerton, 22 Neb., 82; Davis v. Secott, 22 Neb., 154;
Riley v. Melquist, 23 Neb., 474; Fuzgerald v. Meyer, 25
Neb., 77; Feder v. Solomon, 26 Neb., 266.) We think
that the issues of fact in the case were fully and fairly sub-
mitted to the jury for their consideration and determina-
tion; that their verdict was warranted and sustained by
the evidence, and clearly not against and contrary to the
weight of it, and will not be disturbed or set aside. The
judgment of the district court is

AFFIRMED.,
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HaXoVvER FirE INSURANCE CoMPANY V. A. J. GuUsTIN.
FiLED JUNE 5, 1894, No. 5185,

1. Fire Insurance: PROVISION OF POLICY FOR WATCHMAN:
CoNsTRUCTION. The statement in an application for the issu-
ance of a policy of insurance on a planing mill, that “ a watch-
man i3 kept on the premises during the night and at all other

” times when the works are not in operation or the workmen pres-
ent,” should receive a reasonable construction, and therefore the
mere temporary absence of such watchman within the time
contemplated did not necessarily relieve the insurer from liabil-
ity for loss caused by a fire which originated during such ab-
sence.

2.

: PRooF or Loss: QUESTION FOR JURY. Where the in-
sured was orally examined as to the loss by an agent of the
insurer, whose duty it was to look after and adjust its losses,
and such examination was by such agent reduced to writing
and by the assured subscribed and sworn to in the belief that
such statement was a satisfactory compliance with the require-
ment of proof of loss, the question whether or not the acts or
language of such agent induced such belief and excused the
making of other proof with technical precision was properly left
to the jury for determination.

3. : ATTorRNEY’S FEE. The provisions of chapter 48 of the
Session Laws of 1889 empower the courts of this state, upon ren-
dering judgment against an insurance company on any policy of
insurance on real property, to allow plaintiff a reasonable sum
as an attorney’s fee, to be taxed as part of the costs of the case in

which judgment is rendered.

Error from the district court of Buffalo county. Tried
below before HAMER, J.

The facts are stated by the commissioner.

Thomas D. Crane and Bartlett, Crane & Baldrige, for
plaintiff in error:

The failure of the assured to comply with the require-
ment» cencerning a watchman avoids the policy. (First
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Nat. Bank of Ballston v. Insurance Company of North
America, 50 N. Y., 45; Ripley v. Eitna Ins. Co., 30 N.
Y., 136; Glendale TWoolen Co. v. Protection Ins. Co., 21
Conn,, 19; New York Beiting & Packing Co. v. Washing-
ton Fire Ins. Co., 10 Bos. [N. Y.], 428; Gloucester Mfy.
Co. v. Howard Fire Ins. Co., 5 Gray [Mass.], 497; Crocker
v. People’s Mutual Fire Ins. Co., 8 Cush. [Mass.], 79; Lee
v. Howard Fire Ins. Co., 3 Gray [Mass.], 583; Glen v.
Lewis, 8 Exch. [Eng.], 607; Aurora Fire Ins. Co.v. Eddy,
49 IlL, 106; Percival v. Maine Ins. Co., 33 Me., 242;
Hovey v. American Mutual Ins. Co., 2 Duer [N. Y.], 554;
Whitlaw v. Pheeniz Ins. Co., 28 U. C. C. P., 53; Blumer
v. Phoniz Ins. Co., 46 Wis., 622; Sheldon v, Hartford
Fire Ins. Co., 22 Conn., 235 ; Houghton v. Manufacturers
Mutual Fire Ins. Co., 8 Met. [Mass.], 114; Ostrander,
Fire Insurance, sec. 138.) ’

Calkins & Pratt, contra, contending that the warranty
in reference to the watchman should not be so construed as
to extend to the future, cited: Gilliat v. Pawiucket Mutual
Fire Ins. Co., 8 R. 1., 282; O’Neill v. Buffalo Fire Ins.
Co., 3N. Y., 122; Frisbie v. Fayette Mutual Ins. Co., 27
Pa. St., 325; Schmidt v. Peoria Marine & Fire Ins. Co.,
41 1lI., 295; Stout v. City Fire Ins. Co. of New Haven, 12
Ia,, 371.

Ryax, C.

With the final submission of this case there was submit-
ted a motion of the defendant in error to strike out of the
supplemental transcript the affidavits of Thomas B. Crane
and H. M. 8t. Clair, for the reason that they are no part of
the record. This motion must be sustained, for the affida-
vits appear to have been attached to a motion to vacate an
. order allowing attorney fees to Messrs. Calkins & Pratt.
Whether they were used on the hearing of this motion is
left entirely to conjecture, for neither their purpose nor
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their use was ever shown by the bill of exceptions. They
were, therefore, improperly made a part of the record.

The defendant in error sued the plaintiff in error in the
district court of Buffalo county on a policy of insurance
on planing mill property in Kearney. There were $200
on engine, boiler, and tools, and $800 on planing mill and
machinery. There were six policies of $1,000 each on the
planing mill property, exclusive of that upon which this
suit was brought. It is apparently conceded that these
other policies were settled satisfactorily. These settlements
were more advantageous to the insurance compaunies con-
cerned than the rate fixed by the jury as that upon which
plaintiff in error must settle. This fact is referred to in
argument, but it can have no bearing in favor of the plaint- .
iff in error, for settlements are often, perhaps usually, made
in consideration of concessions. The evidence justified a
verdict in the sum of $775, and as the plaintiff elected
that the sum for which it was liable should be fixed in that
way, it must accept this estimate as final.

It would subserve no useful purpose to consider in detail
the several errors alleged as to the introduction of testi-
mony, neither as respects its admission or rejection. In
each ruling the action of the court was correct; indeed, no
argument is made in the brief of plaintiff in error calling
in question the correctness of any of these rulings. The
instructions given were as follows:

“1. The burden of the proof is upon the plaintiff; be-
fore he can recover he must establish his case by a prepon-
derance of the evidence.

2. If you find for the plaintiff, you should allow him
only the actual damages sustained, if any, and no more.
You can allow nothing by way of punishing the insurance
company for failing to pay the loss sustained, if there was
a loss,

“3. If you find that the plaintiff sustained a loss by
fire, and that the defendant is liable to pay a part of the
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same by reason of the insurance policy which was issued,
you will be careful to assess against the defendant company
its pro rata share of the actual loss sustained, not exceeding
the limit of liability mentioned in the policy.

“4. If you find from the evidence that the defendant’s
agent, shortly after the fire, made out and requested the
plaintiff to sign a paper which he called a proof of loss,
or which he induced the plaintiff to believe was a proof of
loss; it will be considered that the defendant had knowl-
edge of the loss, and no other or greater proof will be re-
quired, although the paper was not such a proof of loss as
the policy contemplated.”

The plaintiff in error asked no instructions, but contents
itself with criticising in argument those given in the fol-
lowing very general language:

5. The instructions given by the court on its own mo-
tion not only do not fairly present the issues, but are in
effect strongly argumentative in favor of Gustin and as-
sumptive of his right to recover.

‘6. The instructions given by the court numbered 2, 3,
and 4 are, whether read severally or together, very preju-
dicial to the company.”

These propositions present no question with sufficient
tangibility to require consideration.

The trial was begun with no defense pleaded of special
importance in view of the evidence afterwards adduced,
except the failure to make proof of loss as provided by the
terms of the policy sued on. This defense was presented
by the answer in the following language:

“3. This defendant, further answering said petition,
states and alleges that in and by said policy of insurance
it was specially provided that in case of loss or damage
under said policy the assured should give immediate notice
thereof to the general agent of said company in the city of
New York, and as soon thereafter as possible furnish proof
of loss, containing a particular account of said loss or dam-
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age, signed and sworn to by said assured and by the assured
only (except in case of death, and then by the legal repre-
sentatives), stating when and how the fire originated, the
exact nature and title of the assured and of all others in
the property, the cash value of each item thereof, and the
amount of loss thereon, and setting forth a copy of the
written part of the policy. And the defendant further
alleges that after said alleged loss no notice was given by
said assured to the general agent of said defendant ag re-
quired by the terms of said policy, and that no proofs of
loss containing a particular account of said loss or damage
was furnished as provided by the terms of said policy,
and no proofs of any kind or nature of said alleged loss,
if any loss there was, was furnished to said company de-
fendant as required by the terms of said policy.”

There was no immediate notice given to the plaintiff in
error in the formal manner required by the provisions of
the aforesaid policy. The loss was on February 17, 1890.
C. E. Babcock was examined as a witness in behalf of the
insurance company, and testified that he was its special
agent for the state of Nebraska; that his agent advised
him of the loss by fire of the planing mill; that he went
to Kearney and saw Mr. Gustin on February 20, 1890;
that witness said to Mr. Gustin that the policy said that
syitness was to examine Mr. Gustin about the fire, its ori-
gin, how he came by the property, where Mr. Gustin was
during the fire, and other matters connected with the run-
ning of the mill; that Mr. Gustin told witness step by
step,—in fact, told witness all about it; that witness wrote
it out as it was told witness and read it over to Mr. Gustin
carefully, and that Mr. Gustin signed it and swore to it be-
fore a notary public by the name of Brown. Mr. Gustin’s
evidence was that Mr. Babcock called this paper a proof
of loss. This Mr. Babcock denied. Frank Brown, the
notary public before whom the statement was sworn to,
testified that Mr. Gustin asked him to swear him to the
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paper designating it as a proof of loss, and that this was
done in the presence of Mr. Babcock. The evidence of
Norris Brown, brother and business partner of Frank
Brown, was to the same effect. So also was that of Mr.
Gustin,  This was denied by Mr. Babcock. This affi-
* davit of A. J. Gustin was, in substance, that he purchased
the property of Thomas A. King on September 20, 1889,
the consideration being $5,500 and a farm in Holt county
of 160 acres; that he paid the unearned premium on $6,000
on the mill building, boiler, engine, tools, and mill machinery
pending on the mill, which premium amounted to $245.
There were further details concerning the conditions and
consideration upon which he acquired the property. Rel-
ative to the fire he said that it occurred on February 17,
1890, about 6 o’clock P. M.; that he had left the premises
a short time before the fire with his watchman, E. J.
Thorpe, who went after a lock for an outside building
and who said he was going to supper before he returned;
that the duties of the watchman were to watch and care
for the safety of the premises and do a general cleaning
up and sweeping; that his time was from 5:30 P. M.,
to 7:30 A. M. next morning. Mr. Gustin in his affi-
davit further said that when he and the watchman
left the premises there was no fire abeut them, except un-
der the boilers and in the stove in the office; that the fire
was supposed to have originated in the carpenter shop ad-
Jjoining and communicating with the mill, said shop being
used at the time as a store-room for moulding, sash, doors,
and blinds; or, he said, the fire might have originated on
the outside and south side of the mill, as one of the men
had hauled manure and piled it around the bottom of the
building to keep out the cold, and a cigar or something of
that kind might have been the cause of the fire; that there
was about $1,500 worth of stock in the mill at the time of
the fire, consisting of all the various forms that lumber en-

ter into in such an establishment for the trade, nails, and
57
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screws; that other parties had stock in the mill as follows:
Gilerist & Co., somewhere from 3,000 to 5,000 feet yellow
pine lumber; that the mill on the date of the fire was op-
erated from 9 o’clock A. M. to 6 o’clock P. M.; that no
one was interested with the affiant in the ownership of the
mill property except his brother-in-law, Mr. Gilerist, and
he was only entitled to one-half of the profits for six months
from the time Mr. Gustin took the mill; that his pay-roll
amounted to from $75 to $200 per week, owing to volume
of business; that he could not say that the operation of the
mill was profitable, on account, as he supposed, of the
winter season coming on. Technically this may not have
fulfilled all formal requirements of the policy as to proof
of loss, and yet it so nearly does so that Mr. Gustin might
readily be credited when he stated that such he supposed
the affidavit amounted to and wasintended for. Itappears
from the testimony of Mr. Babcock himself that Mr.
Gustin willingly submitted to the oral examination, and if
there was any fact which Mr. Babcock desired explained
there seems to have been no room for question that Mr.
Gustin would have complied with a request for explana-
tion. It is clear from the evidence that Mr. Babcock’s spe-
cial business at Kearney was to ascertain whether or not
the claim of Mr. Gustin should be paid, and that if he had
so decided, there would have been no occasion for this liti-
gation. Under such circumstances it is not to be wondered
at that Mr. Gustin supposed that he had fully complied
with all requirements as to proof of loss, and if this con-
clusion was superinduced by the language or conduct of
Mr. Babceock, the proof made by the affidavit of Mr. Gus-
tin should be held good as against the company for which
Mr. Babcock was the agent and representative.

During the progress of the trial the following amend-
ment was, by leave of court, made to the answer of the
insurance company: “And the defendant further alleges
that the fire alleged to have occurred in the petition of the
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plaintiff occurred through the fault and negligence of the
plaintiff as follows: That said policy of insurance and the
application of the insured, which was made a part of said
policy sued upon, and the warranty upon the part of
the assured, expressly provided that a watchman was to
be kept on the premises insured during the night and at
all other times when the works are not in operation or
when the workmen are not present. And the defendant
alleges that at the time said fire occurred the watchman,
provided as aforesaid to be kept on said premises during
the night and at all other times when the works were not
in operation, was by the plaintiff’ requested and allowed to
be away and absent from said premises after said works
had ceased operations for the day; and the defendant al-
leges that at the time said fire occurred said watchman was
away from said premises by the act, procurement, and as-
sent of the plaintiff, and that it was during said absence of
said watchman that said fire originated and started which
caused the damages to said property by fire, and for which
this suit is brought.”

The questions and answers which it is pleaded amounted
to an express warranty that a watchman was to be kept on
the premises, etc., were in the following language :

21. Watchman.—Is one kept on the premises during the
night and at all other times when the works are not in
operation, or when the workmen are not present?

A. Yes.

Q. Is any other duty required of the watchman than
watching for the safety of the premies?

A. Yes, cleaning the floors and premises.

The evidence shows that the fire occurred about half past
seven o’clock, and that the watchman, with Mr. Gustin, left
the premises about 6:15 o’clock. Before their departure,
however, the watchman had inspected the different parts of
the mill and found everything apparently safe from fire.
He locked up the building and went to the business part
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of the city of Kearney to buy a padlock with which to
secure a door of an outside building. While he was gone
he went to the depot of the Burlington & Missouri River
Railroad Company and purchased a ticket for a lady friend
of his,and in the interval between his leaving the planing
mill and returning thereto he ate his supper. While on
his way to the planing mill to resume his duties of watch-
man the alarm of fire was sounded. It is insisted that the
absence of the watchman for the purposes named, with the
assent of Mr. Gustin, necessarily avoided the policy. To
this doctrine we cannot assent. Iiven giving the statements
of the application, “that a watchman is kept on the prem-
ises during the night and at all other times when the works
are not in operation,” the effect of a warranty,—a claim
not necessary now to be settled,—the language should
receive a reasonable construction. We are aware thas
on this proposition there is not accord of authorities; pos-
sibly in number they are adverse to this view, yet it is
believed that the language of Judge Shaw in OCrocker v.
People's Mutual Fire Ins. Co.,8 Cush. [Mass.], 79, is reason-
able and just. He said: “The stipulation, ‘a watchman
kept on the premises,’ inserted as it is in the body of the
policy immediately after the description of the property
insured, is in the nature of a warranty, and must be sub-
stantially complied with by the assured, but the terms are
not explicit as to the time and manner of keeping a watch.
It does not stipulate for a constant watch. It therefore
requires construction as matter of law to determine what
is meant in this policy by keeping a watch. It relates to a
" factory, to its safety against fire, and this depends upon the
habit or practice in this respect, and upon the fact whether
that usage has been followed. When there is an express
stipulation that a thing shall be done, but the contract is
silent as to the time and manner, the law holds that it must
be reasonable in this respect, having regard to ‘the object
and purpose of the stipulation, in this case to the safety of
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the building. If it is done in the manner in which men
of ordinary care and skill in similar departments manage
their own affairs of like kind, this is one strong ground to
hold it reasonable and to warrant the admission of evidence
of usage.”

The same principle requiring a reasonable construction
of the language used is recognized and enforced in Sheldon
v. Hartford Fire Ins. Co., 22 Conu., 235; Frisbie v. Fayelte
Mutual Ins. Co., 27 Pa. St.,, 325; Houghton v. Manufact-
urers Mutual Fire Ins. Co., 8 Met. [Mass.], 114; Percival
v. Maine Ins. Co., 33 Me., 242; Stout v. City Fire Ins. Co.
of New Haven, 12 Ia., 371. These views have quite di-
rectly received the sanction of this court in Springfield Fire
& Marine Ins. Co. v. McLimans, 28 Neb., 846. The first
paragraph of the syllabus in that case is as follows: “A
mere temporary absence of the occupant of a building
therefrom will not render void a policy of insurance which
contains a provision that the policy shall become void in case
the building becomes vacant.” Discussing this proposition,
MaxwELL, J., for this court said: ¢ The first instruction
above set forth submitted to the jury the question whether
or not the premises were vacant within the meaning of the
terrs of the policy when the fire occurred. It certainly was
very favorable to the company. A party by effecting in-
surance upon his dwelling does not thereby impliedly agree
that he will remain on guard to watch for the possible out-

“break of a fire. He insures his property as a precaution
against possible loss. If he is indebted, his duty to his
creditors requires this; and if he is not in debt, his duty to
his family requires him to procure the insurance. He is
not to become a prisoner on the property, however, nor to
be charged with laches when, in the pursuit of his business,
health, or pleasure, he temporarily leaves the property
which still remains his home. The necessity of most per-
sons for temporary absence on business or family conven-
ience is known to every one, and must have been in the
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contemplation of the insurer when the policy was issued.
A policy of insurance is to be so construed, if possible, as
to carry into effect the purpose for which the premium was
paid and it was issued. If it does not in fact insure the
property covered by it and since destroyed by fire, then the
savings of a lifetime may be lost because from a technical
defect which did not affect the risk, the company is enabled
to evadeits duty. Forfeitures are odious in law and should
never be enforced unless the court is compelled to do so.
(Dickensen v. State, 20 Neb., 81; Estabrook v. Hughes, 8
Neb., 496 ; Hibbeler v. Gutheart, 12 Neb., 531.) The busi-
ness of an insurance company is to indemnify those of its
patrons who have paid the amount demanded for the risk
and sustained loss. Where the loss has not happened
through the fault of the insured, why should the insurer be
permitted to retain the premium and refuse to perform its
contract, or upon what principle of justice are courts re-
quired to search for technical objections to relieve it from
liability and thereby defraud its patrons? A substantial
compliance with the contract is all that is required. A
mere temporary absence, which at most is all that is shown
in this case, would not affect the risk. (Stupetski v. Trans-
atlantic Fire Ins. Co., 43 Mich., 373, s. c., 5 N. W. Rep.,
401 ; Cummings v. Agricullural Ins. Co., 67 N. Y., 260;
Herrman v. Merchants Ins. Co., 81 N. Y., 184; Pheniz
Ins. Co. v. Tucker, 92 1lL., 64; Dennison v. Pheniz Ins.
Co., 52 Ia., 451, s. ¢, 3 N. W. Rep,, 500.)” The proofs
in this case justified the application of the principles just
quoted. The mere temporary absence of the watchman,
accordingly, is held insuflicient per se to relieve the insur-
ance company of liability.

There remains but one other question, and that is as to
the taxation in favor of the defendant in error of an at-
torney’s fee of $200. This fee was taxed under the au-
thority of chapter 48 of the Session Laws of 1889, of
which section 1 provided that in case of total loss of the
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insured property the amount of the insurance written in
the policy shall be taken to be its true value, and that the
measure of damage sustained by the party whose property
was insured should be fixed accordingly. Section 2 made
applicable the provisions of said act to all policies written
or renewed before the date when said act went into effect,
and provided that the contracts made by such policies and
renewals should be considered to be contracts made under
the laws of the state of Nebraska. Section 3 is as follows:
“The court, upon rendering judgment against any insur-
ance company upon any such policy of insurance, shall
allow the plaintiff a reasonable sum as attorney fees, to be
taxed as a part of the costs.” It is argued that the words
“upon any such policy,” ete., arc restrictive, and that the
power to tax costs does not extend further than in cases
where a total loss has been suffered. The first section of
the act prescribes what the amount of the damage shall be
deemed to be in cases where the loss is total, and its pro-
visions are applicable to any policy of insurance afterward
written to insure any real property in this state. This
prospectively applied to all policies which should be writ-
ten after the act became operative. Section 2 made the
provisions of section 1 applicable to policies of insurance
made or renewed prior to the time of said act taking effect.
By these two sections all policies in this state upon real
property were covered in the first section such as should be
made after the act took effect; in the second section, such
as should have been previously made or renewed; and the
language of scction 3 must, therefore, be held to include
all policies made in Nebraska with reference to real prop-
erty. It is contended, however, that the fee was improp-
erly allowed in this case on account of certain facts prob-
ably presented by affidavits in the trial court. As the
affidavits upon which presumably the motion to vacate this
allowance of fees was presented have been stricken from
the record in this court, we are without means of deter-
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mining as a question of fact what force this showing
should have received. Under such circumstances the tax-
ation made in the trial court must be assumed to have been
correct. At least, we cannot, as asked by plaintiff in error,
presume the contrary. The judgment of the district court is

AFFIRMED.

. DeLOs F. SLAYTON V. FREMONT, ELKHORN & MISSOURI
VarrLey RaiLroaDp COMPANY.

FILED JUNE 5, 1894. No. 5444.

1. Negligence: ExXPLOSIVES: PERSONAL INJURIES: EVIDENCE.
‘Where the evidence showed without question that torpedoes
necessary to the operation of its railroad were deposited and
kept in defendant’s untenanted section house, all the doors and
windows of which were securely fastened shut, and that access
to and the removal of these torpedoes were effected by children,
who unfastened and opened one of the windows for those, among
other improper purposes, keld, that defendant is not liable for an
injury caused by the subsequent explosion of one of said torpe-
does procured and removed as aforesaid.

2. Trial: DirecTING VERDICT. The trial judge should without
hesitation direct a verdict for the defendant when there is no
evidence to support plaintiff’s alleged canse of action.

ErRoR from the district court of Brown county. Tried
below before KINKAID, J.

C. H. Bane, for plaintiff in error,

John B. Hawley, B. T. White, L. K. Alder, and W. J.
Courtright, contra.
Ryan, C.

This action was brought by plaintiff in error for injuries
sustained by Delos F. Slayton. After all the evidence bad
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been introduced the court gave the jury the following in-
struction: “You are instructed that the evidence adduced
in this case will not sustain a verdict for the plaintiff, and
you are instructed to find and return a verdict for the de-
fendant.” The cause is brought to this court to determine
whether the evidence justified the instruction given. The
facts proved, and for the most part stated in the identical
language in which the evidence is found summarized in the
brief of plaintiff in error, were as follows:

-The defendant occupied and owned a section house
within the corporate limits of the village of Ainsworth.
This section house was kept, used, and occupied by the
defendant’s section foreman for the purposes of lodging
and boarding section hands in the employ of defendant.
It was located on defendant’s right of way and about forty
feet from the railroad track. The section house was occu-
pied by defendant’s foreman until some time in the latter
-part of March, 1890, at which time the foreman obtained
from the defendant leave of absence for thirty days, and,
having left his goods stored in the said house, he went with
his wife and children on a visit to Blair, in this state, and
while so absent he engaged work at Blair, and on the 18th
of April, 1890, returning to Ainsworth without his fumily,
he packed his goods in the section house, put them on
board of the cars,and shipped them to Blair, leaving the
section house locked and its windows fastened, neither of
them at the time being broken. The family of the section
foreman, at the time he occupied the house in question,
consisted of himself, his wife, and one or two small chil-
dren. When he left the section house and removed his
household goods therefrom there was left in a closet an
open tin box containing about twenty-five or thirty tor-
pedoes, one of which caused the injury to plaintiff in error.
On the 26th of April, 1890, the section house still being
vacant, Ollie Luffborough, aged twelve years, Janie Slay-
ton, aged ten years, and Earnest Luffborough, aged seven
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years, residing in close proximity to the section house,
looking in at the window thereof, saw a hatchet, lantern,
and an old boiler in the house. The youngest of these
children inserted his fingers through an opening in the
glass, drew the holt that fastened the lower sash, while the
other children raised the window, and they all entered the
section house. Immediately thereafter they discovered the
torpedoes in the open tin box, as they say, in a support for
a chimney used as a cupboard, and not knowing what they
were, began to play with them and pitched several of them
into the cellar. Janic Slayton took some of the torpedoes
home to play with. The other children took the old
hatchet and the old lantern which they found in the house.
The children carried these torpedoes some three hundred
yards distant to where plaintiff in error then resided with
his pavents. The plaintiff in error had been fishing and
returned shortly after the children had carried these torpe-
does home. The mother of the children tried to open one
of the torpedoes with a case knife. As soon as plaintiff in
error came home his sister told him what they had found,
and remarked to him that they could not open them.
Plaintiff in error, a boy of twelve years of age, then placed
a torpedo on the surface of the ground and struck it with
a hammer, when it suddenly exploded, striking him on the
cheek and eye, causing permanent injury. The torpedoes
in question were used by defendant’s servants to warn its
employes of any danger on their line of road-bed. It ap-
pears from the testimony of the section foreman that these
torpedoes had been kept in the tool house near the section
house until about six months before the section house was
vacated, when the section foreman removed them into the
section house,

The effect of an instruction, given as this was, is discussed
in section 2267 of Thompson on Trials: “The demurrer
to evidence used in the ancient common law practice seems
to have passed, for the most part, out of use in American
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jurisdictions. In the place of it the defendant moves
for a nonsuit, or requests the court to give a peremptory
instruction to the jury to return a verdict for the defend-
ant. In either ease the effect is substantially the same as a
demurrer to the evidence under the ancient practice. An
order of nonsuit, or a peremptory instruction given in com-
pliance with such a motion, does not undertake to decide
any question of fact, but simply pronounces the law aris-
ing upon the evidence, admitting the same to be true. In
this way the court pronounces upon the legal effect of the
facts which the evidence may in the opinion of the jury
prove. If there is no evidence tending to support the al-
legations of the plaintiff’s declaration, petition, or com-
plaint, it is, under all theories of procedure, the duty of
the court to instruct the jury that he cannot recover.”

The proofs in this case in no way tended to establish
negligence on the part of the railroad company. The sec-
tion house was on its right of way and subject to its con-
trol. It was occupied by one of its employes and his fam-
ily as their home. It was not used for the operation of
the railroad of defendant. The torpedoes were by the sec-
tion foreman brought to his home and there deposited.
Whatever of danger might reasonably be anticipated from
this act must result to his own children or wife, and it
could not be anticipated as likely to happen to others bur-
glariously entering his home. When the section foreman
left this house he locked the doors and left the windows
securely fastened. It is insisted, however, that there was
a hole in the window which admitted of the insertion of
the hand of Earnest, whereby he was enabled to undo the
inside fastenings of the lower sash, and that the existence
of this opening was evidence of negligence. While the
window was unfastened by a boy of seven years of age,
the sash was raised and entry first made by girls of the
age of ten and twelve respectively. There were taken by
one of these girls a hammer and lantern and several tor-
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pedoes. The removal of these articles was undoubtedly
becanse of their supposed value or use and was the act of
children who should have known better than to do as they
did. The childish instinct of Earnest, the youngest of the
number, caunot be extended so as to qualify the acts of his
associates. If the hole in the window had been too small
to admit of the insertion of the hand of Earnest, it would
have been very easy for his associates to have made it
larger; or if there was no hole, it was within the power
of these children to make one, and in either of such cases
the quality of the act differed in no respects from the means
actually employed to secure possession of the personal
property which was within the house. The entrances to the
house, having reference to its purpose and construction,
were securely closed. There could be no reasonable re-
quirement that such a house should be provided with iron
shutters so securely fastened as to preclude the possibility
of entry by idle children. If this requirement is reason-
able in this case, it would be in case of other residences,
for, as we understand the law, the existence of negligence
in such cases does not depend upon the fact that the house
happens to be owned by a railroad corporation. The pur-
pose of fastening doors and windows is to prevent ingress
by strangers, it is true, yet we have never before heard it
urged that a proprietor should be held liable in damages
to an intruder merely because his house was not rendered
absolutely impossible of entrance. The instruction was prop-
erly given requiring a verdict for the defendant. It could
have subserved no useful purpose to either litigant to trust
that the jury, upon the submission of the entire case to them,
would exercise the same discretion as could reasonably be ex-
pected of the trial court. There was no evidence on which
the verdict could be sustained, and the trial judge did but his
duty in so informing the jury. Often the responsibility of
determining questions which should be met by the trial judge
is devolved in the last instance upon this court. This is
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sometimes scarcely fair to litigants, for it frequently hap-
pens that the question to be determined is surrounded with
difficulties in this court from which the trial court has
comparative freedom. When the trial judge approves the
jury’s estimate of the weight of the evidence adduced, there
arises a presumption in favor of its correctness, because
both the judge and the jury have had opportunities of
observing the deportment of the witnesses and their appar-
ent candor, which are denied this court. When the trial
judge is satisfied there is no evidence to sustain a verdict,
it is his duty so to instruct the jury, for in such a case the
merits are presented in this court untrammeled by adverse
presumptions. The judgment of the district court is

AFFIRMED.

EpwarRD A. OLIVER, ADMINISTRATOR, V. CHICAGO, BUR-
LINGTON & Quincy RaILrRoAD CoMPANY,

FILED JUNE 5, 1894. No. 4011.
Review: ASSIGNMENTS OF ERROR. Inadequacy of the damages
found by the jury cannot be considered in this court when not
assigned as error in the petition in error upon which a review is

sought.

ERROR from the district court of Cass county. Tried
below before CHAPMAN, J.

A. N. Sullivan, for plaintiff in error.
T. M. Marquett, J. W. Deweese, and Byron Clark, contra.

Ryan, C.

The nature of this action and the sole questions involved
are in the brief of plaintiff in error stated as follows:
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“This action was brought in the district court of Cass
county, Nebraska, by plaintiff in error against defendant
in error, to recover for damages for wrongfully and negli-
gently causing the death of Richard K. Letford. A trial
in the district court resulted in a verdict in favor of the
plaintiff for the sum of $300. Plaintiff filed a motion for
a new trial, which was overruled, and a judgment entered
on the verdict, to reverse which, the case is brought to this
court,

“But two questions will be presented for consideration,
viz., the inadequacy of the damages recovered, and error of
striking from the files certain affidavits made by members
of the jury as to the cause that produced this very small
verdict.”

The affidavits were properly stricken from the records,
for they tended only to show that the verdict was agreed
upon to avoid further detention in the jury room. If this
manner of impeaching verdicts was permitted there could
scarcely be conclusively tried to a jury a single case closely
contested, supplemenied by industrious affidavit-seeking.
We cannot, upon affidavits or any other form of evidence,
consider whether or not the verdict was for too small an
amount, because in the petition in error such an assignment
does not appear. The judgment of the district court is

AFFIRMED,

StarrETT BrROTHERS V. PAUL C. DEERFIELD.
FILED JUNE 5, 1894. No. 5613.

Replevin: EXEMPT PROPERTY. The provisions of the statute ex-
empting personal property from judicial process upon the filing
of a prescribed inventory and affidavit are for the benefit of the
family of the debtor; and for the possession of such property,
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when the necessary requirements to entitle to exemption have
been complied with, the head of the family may maintain re-
plevin, irrespective of the ownership thereof being that of ‘the
husband or wife.

ERrOR from the district court of Lancaster county.
Tried below before Hary, J.

J. 8. Bishop, for plaintiff in error, cited : Mann v. Wel-
ton, 21 Neb., 541; People v. McClay, 2 Neb., 8 ; Statev.
Qunningham, 6 Neb., 92; Maxwell, Pleading & Practice,
p- 488 ; Broadwater v. Jacoby,19 Neb., 77; First Nat. Bank
of Omaha v. Bartlett, 8 Neb., 319; Omaha Horse R. Co. v.

Doolittle, 7 Neb., 481 ; Popev. Hooper, 6 Neb., 178 ; Shortel
v. Young, 23 Neb., 408.

Us L U'witisy ity ANC
D. G. Courtnay, contra, cited: Hamilton v. Fleming, 26
Neb., 240.

Ryan, C.

The petition of the defendant in error on which this case,
appealed from a justice of the peace, was tried in the dis-
trict court of Lancaster county, omitting the formal parts,
was in the following language: ‘“Comes now the plaintiff
and complains of the defendants for that he is the owner
of a certain stock of goods of not more than the value of
the sum of $100; that on the 21st day of September, 1891,
the defendants took possession of said property. Plaintiff
says that he is th€ head of a family, and that he has no
town lots, houses, or lands, or other property than that set
out in his affidavit of exemption, which was duly filed and
served on the officers taking said property; and plaintiff
says that he is the owner and entitled to the possession of
the property set ent in the inventory in the records here
filed, and is attached and made a part of the petition; that
the defendants wrongfully and unlawfully withhold the
same from him, and would so continue to do were it not for
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the bond filed in this court. Wherefore plaintiff asks
judgment for the return of the goods and the costs of this
action.” The answer was a general denial. On these is-
sues there was a trial to the court, resulting in a judgment
for the defendant in error. There were findings of fact
made by the trial court, each of which was sustained by
the evidence, and they are, therefore, reproduced as correct
statements of the ultimate facts involved in this contro-
versy. Upon the facts found the trial court based conclu-
sions of law which justified the judgment rendered. These
findings of fact and conclusions of law were in the follow-
ing language:

¢ First—That at the commencement of this action the
plaintiff was the head of a family, and had neither lands,
town lots, nor houses subject to exemption as a homestead.

¢ Second—That the property replevied in this action in
the lower court has been taken by the officers under attach-
ment proceedings against the plaintiff’s wife.

¢ Third—That thereupon plaintiff duly filed an inven-
tory thereof, and appraisers were appointed, who appraised
the property.

“ Fourth—That thereupon in said attachment proceed-
ings, the defendants here being plaintiffs there, were by the
court below ordered to deliver to plaintiff his property ex-
empt by law so taken by defendants by attachment.

« Fifth—That defendants claimed, and under the claim
retained, possession of the property in controversy; that
said property did not belong to plaintiff, but to his wife,
whereupon plaintiff replevied said property.

“Sixth—That the evidence fairly shows that said prop-
erty belonged to plaintiff’s wife, and on the 5th day of
June, 1891, was of the reasonable value of $71.95.

“Asg conclusions of law the court finds that it makes no
difference whether the property in controversy belonged to
the wife of plaintiff or to the plaintiff, being exempt un-
der the law; and that plaintiff, being the head of a family
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without a homestead, and having taken the steps provided
by law to regain possession thereof, was, at the commence-
ment of this action, entitled to said property and damages
of one cent. (Hamilton v. Fleming, 26 Neb., 245.)”

To avoid the weight by the trial court accorded to the
case of Hamilton v. Fleming, supra, as authority, plaintiff
insists that by the evidence it was shown that Mrs. Deer-
field was the owner of something like $2,000 worth of
property, independently of that in controversy. In the bill
of exceptions there is no evidence which countenances this
claim, unless, perhaps, the testimony that Mrs, Deerfield
had loaned to her husband over $2,000 had that tendency.
In the same connection, however, in which this evidence
was given it was shown that the husband of Mrs. Deerfield
had lost the money loaned him, in what way his wife
could not state, for she testified that his explanations as to
the loss had been very contradictory and unsatisfactory.
As there was no showing of either the defendant in error
or his wife having any property in respect of which ex-
emption from judicial process could be asserted except such
as was the subject-matter of this suit, the trial court prop-
erly adjudged that the defendant in error was entitled to
maintain his action. Whether the husband or the wife was
the owner of the property claimed as exempt was, under
the circumstances, immaterial, for the exemptions provided
by statute were for the benefit of the family of the debtor,
and the head of such family had the right to avail the
family of the provisions of theexemption law, irrespective
of the technical ownership of the property claimed. The
judgment of the district court is

AFFIRMED.

68
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EmMA L. VAX ETTEN ET AL. v. EDWARD E. HOWELL.
FiLEp JUNE 5, 1894. No. 5148.

Evidence Contradicting Terms of Note. Evidence of a
parol agreement entered into by the makers and payee of a
promissory note contemporaneously with or previous to its exe-
cution, whereby it was attempted to be shown that such note
was not to become due according to its plain terms, but that its
collectibility depended upon the happening of an event in the
future, was incompetent, and the jury was properly instructed
to give it no consideration.

ERrror from the district court of Douglas county. Tried
below before DoANE, J.

David Van Etten, for plaintiffs in error.
A, C. Troup, contra.

Ryax, C.

This suit was brought for the collection of a promissory
note made by the plaintiffs in error to John W. Howell,
for $512.50, due on or before three months after its date,
which was March 26, 1889, One defense was that the
note in suit grew out of one for $450 made between the
same parties, upon which note, however, the answer al-
leged that there was paid to the makers thereof but $325,
wherefore it was insisted all notes subsequent to the first
were tainted with usury. Another defense set up by an-
swer was that the payee of the series of notes resulting in
and including that sued on had, at or before the making of
each note, agreed that payment of it should not beinsisted
upon unti! there was decided in this court a case entitled
George A. Hoagland v. Emma L. Van Etten et al. The
defendants also answered that after the giving of the note
last mentioned, and before it was delivered to or discounted
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by plaintiff, the said plaintiff was made acquainted with all
the facts and circumstances and said agreement in full,
whereby he was not an innocent purchaser. Defendants
further alleged, by way of answer, that before the note sued
on became due, the defendants notified plaintiff of their
willingness and readiness to renew the note sued upon, but
that such right to renew was denied them. There wasa
reply in denjal of the averments of the answer. Upon a
verdict for plaintiff’ finding due the full amount of the
note with interest according to its terms judgment was
rendered in the sum of $592.62, to reverse which the de-
fendants, as plaintiffs in error, bring the proceedings to this
court for review,

The irial court plupell_y' ruled that no evidence was ad-
missible when offered, and instructed the jury that none
should be considered which tended to vary or contradict
the terms of the several notes by showing that contempo-
raneously with making each an oral agreement was entered
into by the makers and payee contradictory of the terms of
such note,

As to the defense of usury, the jury were instructed that
if the plaintiff purchased the note in suit in good faith for
value, and without notice or knowledge of any usury in the’
transaction in which the note was given, the plaintiff took
such note free from any defense of usury which the defend-
ants might set up against the note. That the purchase of -
the note by plaintiff was made in the manner above indi-'
cated as being such as would afford him protection against
the defense of usury, there was such satisfactory evidence'
that if the verdict turned upon that question alone it must
have been sustained. The jury were fully and correctly
instructed as to the effect of usury, if that defense by proof
had been established as against plaintiff. There is no
error apparent in the record, and the judgment of the dis-’
trict court is :

AFFIRMED., .
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Townsend v. Holt County.

W. C. Towxnsenp v. Hour County.

FIiLED JUNE 5, 1894. No. 4808.

Counties: BRIDGE CoNTRACTS: Bips, Under the provisions of
section 83, chapter 78, Compiled Statutes, an increase of $500
from the contract price for the erection of a bridge cannot be
enforced when such increase was contracted for without bids
being required or made in respect thereto.

Error from the district court of Antelope county.
Tried below before KiNgaID J.

R. R. Dickson, for plaintiff in error.
E. W. Adams, contra.

Ryan, C.

The petition in this case filed in the district court al-
leged that on February 14, 1890, the supervisors of the
defendant appointed a committee to advertise, view site, let
contract, and accept a certain described bridge to be erected
across the Niobrara river ; that notice that sealed bids would
be received for the construction of the aforesaid bridge was
duly published, and that a written contract for the con-
struction of said bridge was duly entered into between
defendant, by its proper officers, and plaintiff, who by the
terms of said contract was required to construct the afore-
said bridge according to the plans and specifications referred
te.in said contract, It appears from the petition that the
original contract price of $2,880 was paid. The plaintifl
alleged in his petition, however, that prior to the execution
of the aforesaid contract the committee appointed by the
board of supervisors of Holt county consulted with plaint-
iff as to the advisibility of making the bridge higher and
stronger than provided by said written contract, and of
changing the plans and specifications accordingly, and the
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plaintiff informed said committee that the changes sug-
gested would involve the nccessity of an expenditure of
$500 in addition to what the bridge would cost if built
pursnant to said plans and specifications, and that plaintiff
would raise the bridge ten feet higher for said sum of $500;
that afterward the chairman of said board of supervisors
authorized plaintiff to make such change, as did also on
the same day M. D. Long, another supervisor, and that
subsequently and before said work was begun John Dun-
can, a member of the aforesaid committee and of said board
of supervisors, also authorized the said departure from the
aforesaid plans and specifications, and that afterwards
plaintiff was aunthorized by a majority of the building com-
mittee to make the above mentioned changes. Dlaintiff
further alleged that the changes assented to as above were
made by plaintiff, whereby the cost of building the bridge
was increased $500 over and above the contract price, which
sum the defendant had refused to pay. There was a prayer
for judgment to the amount Jast named. To this petition
there was filed a demurrer, for the reason that the petition
did not state facts sufficient to constitute a cause of action,
This demurrer was sustained, and thereupon the court dis-
missed plaintiff’s action after due exceptions taken.

Section 83, chapter 78, Compiled Statutes, provides that
“all contracts for the erection and reparation of bridges
and approaches thereto, for the building of culverts and
improvements on roads, the cost or expense of -which shall
exceed one hundred dollars, shall be let by the county com-
missioners to the lowest competent bidder,” ete. The pro-
posed variance from the plans and specification was at a
cost of over one hundred dollars, so that, however classified,
this should have been let to the lowest competent bidder.
The petition shows that this was not done, and the de-
murrer to it was, therefore, properly sustained. The judg-
ment of the district court is

AFFIRMED,
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State v. Moore.

STATE oF NEBRASKA, EX REL. EpwarD W, SAYRE, V.
EuvceENE MooRE, AUDITOR OF PuBLIC ACCOUNTS.

FiLeDp JUNE 5, 1894. No. 6470.

1, Attorneys’ Liens: LEGISLATIVE APPROPRIATIONS. An at-
torney’s lien for services rendered his client cannot be success~
fully asserted against money appropriated to such client by an
act of the legislature while such money is in the custody or
under the control of the state treasurer.

2. Constitutional Law: LEGISLATIVE APPROPRIATION FOR Ex-

" PENSES OF COUNTY: MAKDAMUS TO AUDITOR. The legisla-

ture, by an act duly passed and approved April 5, 1893, appro-

priated ‘‘the sum of $7,495.73 for the relief of Scott’s Bluff

county, and to reimburse said county for-expenses incurred in

the trial of one George S. Arnold upon the charge of murder.”

In a mandamus proceeding in this court to compel the auditor to

draw his warrant in favor of the treasurer of Scott’s Bluff

county for the amount appropriated, keld, (1) that the act was

not in conflict with either the letter or spirit of the constitu-

tion; (2) that the appropriation of this money was in the nature

of a donatiopn, and that no inquiry or objection is admissible

on the part of the auditor as to whether the appropriation was

just, whether it was bestowed upon an undeserving recipient,

: or what motives influenced the legislature to make it; (3) that

the only duty left Jor the auditor in the premiseswas a ministe-

rial one, and that he had no authority to supervise the action of

the legislature by an inquiry into the actual expenditures of

the county in the prosecution of Arnold. State v. Babcock, 22
Neb., 38, distinguished.

ORIGINAL application for mandamus.
M. J. Hyffman and Field & Holmes, for relator.
Géo_rge H. Hastings, Atlorney General, contra.

* No briefs filed.

" RAGAN C.,

The legls]ature of 1893 passed an act (House Roll No.
278).in words and figures as follows:
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“An act for the relief of Scott’s Bluff county, Nebraska,
and to appropriate $7,495.73 to said county.

“Be it enacted by the Legislature of the State of Nebraska :

“Bection 1. That thereis hereby appropriated out of any
funds in the state treasury, and not otherwise appropriated,
the sum of $7,495.73, for the relief of Scott’s Bluff county,
and to reimburse said county for expenses incurred in the
trial of one George 8. Arnold upon the charge of murder,
at the adjourned July term, 1889, of the district court
within and for said county; and the auditor is hereby au-
thorized to draw his warrant upon the state treasurer for
the above amount in favor of said Scott’s Bluff county.”

On August 5, 1893, the treasurer of Scott’s Bluff county

' . r]n'v\nt\(]nl] np tho anditor of nnhliec scnannta that ha
uul.y Gemmanaea o1 e auGitor oI pubilic accounis tnat ne

draw his warrant upon the state treasurer, payable to the
treasurer of said Scott’s Bluff county, for the amount so
appropriated by the legislature. The anditor declined to
comply with this request, and thereupon the treasurer of
Scott’s Bluff county, as relator, filed in this court an ap-
plication for a peremptory mandamus commanding the
auditor to draw such warrant. The auditor answered the
application and alleges the following as reasons for declin-
ing to draw his warrant:

“And this respondent further says that under the pro-
visions of the constitution and laws of the state of Ne-
braska, the auditor of public accounts has authority to
examine and adjust all claims against the state when pre-
sented to him, and to refuse to pay the same, when, in his
opinion, the same are illegal or unjust. And this repond-
ent alleges that he found said claim for said Scott’s Bluff
county unjust and illegal; that the act making the appro-
priation is contrary to the letter and spirit of the constitu-
tion of -the state of Nebraska; that the said county of
Scott’s Bluff . was put to some expense.by reason of:said
trial, but the amount thereof this respondent alleges, upon
information and belief, was a much less sum than the
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sum alleged to have been appropriated by the legislature.
* * % This respondent further alleges that heretofore,
to-wit, on the 20th day of June, 1893, one Nellie M. Rich-
ardson * * * sgerved upon this respondent * * ¥
a notice of an attorney’s lien upon said sum * * *
appropriated by the legislature of the state of Nebraska for
the use and benefit of said Scott’s Bluff' county, which said
notice is in words and figures following :

¢ ¢NOTICE.

“¢To Eugene Moore, Auditor Public Accounts of the
State of Nebraska: You will take notice that I, Nellie M.
Richardson, do claim an attorney’s lien upon the funds
appropriated by the legislature of the state of Nebraska to
reimburse Scott’s Bluff county for expenses incurred in the
trial of George S. Arnold, in the sum of §1,500.

“‘NeLLIE M. RicHARDSON.””

To this answer the relator demurs.

We will first dispose of the question of the attorney’s lien
attempted to be filed against thisappropriation. Section 8,
chapter 7, page 90, Compiled Statutes of Nebraska, provides =
“An attorney has a lien for a general balance of compensa-
tion upon any papers of his client which have come into his
possession in the course of his professional employment;
upon money in his hands belonging to his client, and in
the hands of the adverse party in an action or proceeding
in which the attorney was employed, from the time of giv-
ing notice of the lien to that party.” Now, this money is
not in Richardson’s hands. It is in the hands of the treas-
urer of the state of Nebraska, and neither the state nor its
treasurer are, or have been, adverse parties to any action or
proceeding brought or had by Scott’s Bluff county, for
whom it appears Richardson is attorney.  Richardson then
has not brought herself within this statute, and that is one
reason, at least, why she can have no lien on this .mqney ;

but: if Richardson has rendered services for Scott’s Bluff
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county, she can file her claim against the county, with the
county clerk thereof, and have the county authorities of
that county pass upon its merits. This court cannot audit
her claim against Scott’s Bluff county. The law has pro-
vided ample remedies and methods of procedure for all
persons having claims against a county, and these remedies
must be pursued. An attorney will not be permitted to
use this court in a mandamus proceeding for the purpose of
having the merits or amount of his claim against a county
adjudicated. It may well be doubted if in any case an
attorney’s or other lien can be successfully asserted against
money appropriated by the legislature to any person or cor-
poration, public or private, while in the hands of, or under
the control of, an officer of the state. Ii would be contrary
to good public policy and detrimental to the due adminis-
tration of the affairs of the state to permit its officers to be
harassed and hindered in the discharge of their duties by
parties asserting rights, either by way of attorney’s liens,
attachments, or garnishment proceedings, or otherwise, to
funds in the hands of, or under the control of, such officers.
The claim of Richardson filed with the auditor is not a lien
on the money appropriated by the legislature to Scott’s
Bluff county, and the auditor may disregard such lien with
impunity.

The next reason assigned by the auditor for not drawing
the'warrant to pay the appropriation is ““that the act mak-
ing the appropriation is contrary to the letter and spirit of
the constitution of the state of Nebraska.” We quote
Cooley, Constitutional Limitations (4th ed., p. 210), as
follows: “ When a law of congress is assailed as void, we
look into the national constitution to see if the grant of
specified powers is broad enough to embrace it; but when a
state law is attacked on the same ground, it is presumably
valid in any case, and this presumption is a conclusive one,
unless in the constitution of the United States, or of the state,
we are unable to discover that it is prohibited.” We look
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in the constitution of the United States for grants of leg-
islative power, but in the constitution of the state to as-
certain if any limitations have been imposed upon the com-
plete powers with which the legislative department of the
state is vested in its creation. Congress can pass no laws
but such as the constitution authorizes either expressly or
by clear implication, while the state legislature has juris-
diction of all subjects on which its legislation is not pro-
hibited. The law-making power of the state recognizes no
restraints, and is bound by none, except such as are im-
posed by the constitution., That instrument has heen aptly
termed a legislative act by the people themselves in their
sovereign capacity, and is, therefore, the paramount law.
Its object is not to grant legislative power, but to confine
and restrain it. Without the constitutional limitations, the
power to make laws would be absolute.” Tested by the
rule quoted from this eminent jurist, there is nothing in
the constitution of Nebraska that prohibits the legislature
of the state, representing, as it does, the sovereignty of the
people, from appropriating mouey to reimburse a county
for expenses incurred by it in the prosecution of criminals.
‘True, there is no legal obligation resting on the state to
pay such expenses, but the power of the legislature to ap-
propriate money is not limited by the legal obligations of
the state. We quote again from Cooley, Constitutional
Limitations (p. 599), as follows: “It must always be con-
ceded that the proper authority to determine what should,
and what should not, constitute a public burden is the
legislative department of the state. * * * And in de-
termining this question the legislature cannot be held to any
‘parrow or technical rule. Not only are certain expenditures
absolutely essential to the continued existence of a govern-
ment, * * *
times be proper and wise to assume other burdens which
rest ‘entirely on considerations of honor, gratitude, or
chiafity. * * -* There will, therefore, be necessary

but, as a matter of policy, it may. some-
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expenditures, and expenditures which rest upon consider-
ations of policy only, and in regard to the one as much as
to the other, the decision of that department, to which alone
questions of state policy are addressed, must be accepted
as conclusive.” This appropriation may be unjust. In
making it the legislature may have acted unwisely; but of
these things the legislature itself is sole judge. The courts
cannot inquire into either the motive or justness of the
law. Their only concern is with its legality.

Finally, the auditor alleges, as a reason for his refusal
to draw this warrant, that by the constitution and laws of
this state he has authority to examine and adjust all claims
against the state, and that while Scott’s Bluff county was
put to some expense in the prosecution of Arnold for
murder, the amount of such expense, he, the auditor, is
informed and believes, is much less than the sam appro-
priated by the legislature. In other words, the auditor’s
contention here is that, notwithstanding the legislature ap-
propriated a specifically named sum of money for the relief
of Scott’s Bluff county, and to reimburse it for the ex-
pense incurred by it in the prosecution of Arnold, yet he,
the auditor, is invested by the constitution and laws with
the discretion to examine into and ascertain the exact
amount of money expended by the county in the criminal
prosecution, and then draw his warrant for such sum only
as he ascertains the county expended. If by the express
words of the act, or if by any reasonable construction
thereof, it appeared that the legislature intended to appro-
priate $7,495.73, or so much thereof as might be necessary
to reimburse the county, then doubtless the auditor’s posi-
tion would be tenable; but no such words of limitation of
the amount appropriated are in the act, nor can they be
read into it by any fair or reasonable construction. What
was the intention of the legislature in the premises?
Doubtless to fully reimburse Scott’s Bluff county for the
expense incurred by it in.prosecuting Arnold for murder.
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The appropriation of this money—agift in fact—was within
the power of the legislature, and no inquiry or objection is
admissible on the part of the auditor as to whether theap-
propriation was just, whether it was bestowed upon an un-
deserving recipient, or what motives influenced the legisla-
ture to make it; nor can the auditor be heard to say that
the gift was too large; that the appropriation carried more
money than was required to reimburse the county for what
it had expended. The only duty left for the auditor in the
premises is a merely ministerial one. He hasno authority
to supervise the action of the legislature by an inquiry into
the actual expenditures of Scott’s Bluff county in the
prosecution of Arnold.

Section 9, article 9, of the coustitution provides: “The
legislature shall provide by law that all claims upon the
treasury shall be examined and adjusted by the auditor,
and approved by the secretary of state, before any warrant
for the amount allowed shall be drawn ; Provided, That a
party aggrieved by the decision of the auditor and secre-
tary of state may appeal to the district court.”” Now,
what is meant in this constitutional provision by “claims
upon the treasury” which the auditor must examine and
adjust? We take it that it means claims which the state
is or may be under legal obligation to pay, such as the
salaries of its officers and employes, the costs of erecting
buildings, and the expense attendant upon the mainte-
nance of its prisons, asylums, schools, and other institu-
tions. We do not think the appropriation of the specific
sum by the legislature to a particularly named person as a
donation, gift, or a reward, and for which the state was
under no legal obligation, comes within the claims which
the auditor must examine and adjust. True, “he is placed
in his position as agent of the state to protect the treasury
against demands not lawfully due and payable by the
state; and when a claim is presented, he must ascertain
whether or not there is authority of law for its pay-
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ment, and if he finds such authority, that should sat-
isfy him. If the legislature has by express enactment
«divected that a certain sum shall be paid to a person, and
appropriated the money for such payment, the auditor’s
duty in the premises becomes then merely ministerial. The
power conferred upon him is not to supervise the action of
the state when by its legislature it has admitted and ac-
knowledged the claim and ordered it to be paid. Where
the claim is not admitted by the state, he then stands in
behalf of the state, and as its agent it is his duty to deter-
mine whether or not it is admissible, and justly and legally
due; but when his principal, the state, whose officer he is,
acknowledges the claim and directs it to be paid, then, in-
asmuch as the state’s regulation for the payment of money
requires him to draw warrants upon the treasury before
such money can be paid, his duty is, without questioning,
to conform to such direction. Finding the law for its
payment to exist, he must regard that as plenary evidence
that it is justly due. He cannot properly question the
authority of an act of legislation directing the payment
of money by the state, or disregard its authority, how-
ever fully he may be convinced that the money is be-
stowed upon an undeserving recipient.”” (Angle v. Runyon,
38 N. J. Law, 403.) Whenever the money necessary to
pay a particular claim against a state has been appropri-
ated by the legislature, and the amount of the claim has
been definitely ascertained in a manner prescribed by law,
a refusal by the aunditor of said state to draw his warrant
upon the treasurer of the state for the payment of the
claim will authorize the interposition of the courts by ap-
propriate mandatory proceedings. (High, Extraordinary
Legal Remedies [2d ed.], sec. 101.) True, the constitution
malkes it the duty of the auditor to adjust claims. - “Adjust”
means “to settle or bring to a satisfactory state, so that
parties are agreed in the result; as, to adJust accounts »

{Webster’s Dictionary.) . B T
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We are aware that it was said in State v. Babeock, 22
Neb., 38, that the constitutional provision requiring claims
upon the state treasurer to be examined and adjusted by
the auditor applied to all claims whether by virtue of a
specific appropriation or not, and that the making of a
specific appropriation by the legislature for the purpose of
paying a demand against the state was in no sense the
auditing of such claim; but that case should be distin-
guished from the one here. The appropriation considered
in State v. Babeock, supra, was for paying the expenses
(incurred by the state) in the prosecution of certain persons
for crimes committed in an unorganized territory of the
state. By the second section of that appropriation act it
was provided: “And the auditor is hereby authorized to
draw his warrants for the several amounts due to the par-
ties named in this act;”” and the court said: “This language
would seem to indicate that it was the purpose of the legis-
lature that this ¢ outstanding indebtedness’ should be paid
to the parties holding the claims, upon the ascertainment
by the auditor of the amounts due to each of the parties
named, bat of course not in excess of the sum appropri-
ated.” It is also stated in State v. Babcock, supra : “The
legislature has no authority under the coustitution to audit
or adjust a claim against the state, and if money is appro-
priated to pay an illegal claim, or one which the state does
not owe, and the auditor so finds upon examination and
adjustment, it is his duty to refuse to issue a warrant, not-
withstanding such appropriation;” but this point was not
necessary to a decision of the case there decided, and the
rule there announced should be restricted to such claims
and demands as the state is under a legal obligation to pay,
and not extended to appropriations of specific sums of
money made by the legislature as a donation, gift, reward,
or charity.

Suppose the governor should offer a reward of $1,000
for the arrest and return to the state of a fugitive from jus-
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tice, and A should arrest and return the fugitive; and the
legislature should, after inquiring and ascertaining that A
had earned the reward, appropriate $1,000 to him for hav-
ing arrested and returned the fugitive. Could the auditor
inquire into the value of the time and outlay of A in ar-
resting and returning the fugitive, and refuse to draw a
warrant for only the value of A’s time and expenses? In
such a case, would there be uny adjustment to be made by
the auditor of A’s claim? Would the auditor have any
duty to perform in the premises but a mere ministerial
one? Would he have any discretion in the premises? The
legislature of 1893 (House Roll No. 85) appropriated the
sum of $2,000 for the payment of damages sustained by one
Maurer while engaged in the public service as a private in
the Nebraska National Guards. It was recited in the act
that Maurer was exposed to the cold and freczing weather,
and by reason thereof he contracted rheumatism, which be-
came chronic, and from which he suffered great physical
pain and became incapacitated for work, and was prevented
from following his vocation and earning a living, and that
he was required to pay out large sums of money for medi-
cal care and attendance for a period of more than two
years. When Maurer presents his claim to the auditor,
can the latter institute proceedings to ascertain the value of
the time lost by Maurer by reason of his rheumatism and
sickness; the expenses paid by him for physicians, nurses,
etc.? Can he call experts to testify as to whether Maurer’s
injury is permanent, and if so, his expectancy of life and
the present worth of what he probably would have earned
had he not been injured? This legislative gift, or dona-
tion, to Maurer contains an allowance for physical suffer-
ing. Can the auditor say that too much was allowed for
such suffering, and reduce the appropriation accordingly ?
We think not; and yet he may do all these things in
Maurer’s case, if his contention here is correct, viz., that
his duty as auditor requires him to ascertain the amount of
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actual expenses incurred by Scott’s Bluff county in the
prosecution of Arnold, and then draw his warrant for that
sum only. Such cannot be the law. If it is, then instead
of a government of three co-ordinate departments, the leg-
islative is subordinate to the executive department. The
auditor is an able and conscientious officer and deserving
of the highest commendation for the jealous care with
which he guards the public treasury, and he acts wisely in
shielding himself from liability by the decisions of the
courts in cases where he is in doubt; but in the case at bar
he may not only legally draw the warrant demanded by
the relator, but it is his duty to do so. He has no discre-
tion in the premises. The demurrer to the return is sus-
tained, and the writ will issue as prayed.

WRIT ALLOWED.

Norvar, C. J., dissenting.

Upon the question of the constitutionality of the act of
the legislature under consideration, I express no opinion.
‘While I concur in the views expressed by Raeax, C., re-
lating to the claim of Nellie M. Richardson for an attor-
ney’s lien, I am unable to agree to the proposition that the
duty of the auditor in the premises is merely ministerial,
and that he has no authority to examine into and deter-
mine the actual sums expended by the county in the prose-
cution of Arnold. I deem it proper to state the reasons
for my dissent.

It is conceded by the majority opinion that mandamus
would not lie “if by the express words of the act, or if by
any reasonable construction thereof, it appeared that the
legislature intended to appropriate $7,495.73, or so much
thereof as might be necessary to reimburse the county;”
and there can be no doubt of the soundness of the propo-
sition stated. "What, then, is the proper interpretation to
be placed upon the statute under review? In the body of
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the act it is provided: “There is hereby appropriated out
of any funds in the state treasury, and not otherwise ap-
propriated, the snm of $7,495.73, for the relief of Scott’s
Bluff county, and to reimburse said county for expenses
incurred in the trial of one George S. Arnold upon the
charge of murder, * * * and the auditor is hereby
aathorized to draw his warrant upon the state treasurer for
the above amount in favor of said Scott’s Bluff county.”
It is argued that the legislature by this act appropriated a
definite and specific amount to be paid the county; that the
approval of this claim required of the auditor is merely
formal; and that he can exercise no discretion whatever.
The statute defining the duties of the auditor, as well as
the constitution, requires that officer to examine and audit
all appropriations, and it has been the universal practice in
the auditor’s office, since the adoption of the present state
constitution, to do so, and that too in cases of appropria-
tions as specific as is the one before us, This custom must
have been known to the framers of this act at the time it
was adopted, and it is fair to presume that the law-makers
intended that the claim of the county, which this appro-
priation was intended to pay, should be audited as had
been the custom theretofore. The object of the legislature
in passing the act was to reimburse, or make whole, the
county for all the legitimate expenses incurred by it in
the prosecution and trial of Arnold, and nothing further,
The statute regulates the costs in a criminal prosecution
for a felony, and when the offense is committed in an or-
ganized county the law requires that the county where the
trial is had shall pay the costs and expenses thereof. The
legislature, by this act, undertook to relieve Scott’s Bluff
county of this burden. The appropriation reads “for the
relief of Scott’s Bluff county and to reimburse said county
for expenses incurred,” etc. 'What was meant by the use
of the word “reimburse”? Webster defines it thus: “To
replace in a treasury or purse, as an equivalent for what has
59
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been taken, lost, or expended ; to refund; to pay back; to
restore; as, to reimburse the expenses of a war.” Incon-
struing statutes, words should be given their ordinary
meaning, and so interpreting the language of this appro-
priation, it is clear to my mind that the state is only re-
quired to refund or pay to the relator the amount of costs
and expenses incurred by the county in the trial of Arnold,
not excecding the sum appropriated for that purpose.  The
auditor was not directed by the act to draw his warrant
upon the treasury for $7,495.73, but he was authorized to
do so if it required that sum to reimburse the county.

Was it the duty of the auditor, under the coustitution
and statute, without discretion, to audit this claim? By
section 9, article 9, of the state constitution it is provided
that “the legislature shall provide by law that all claims
upon the treasury shall be examined and adjusted by the
auditor, and approved by the secretary of the state, before
any warrant for the amount allowed shall be drawn; Pro-
vided, That a party aggrieved by the decision of the aud-
itor and secretary of state may appeal to the district court.”
In accordance withi the requirements of the foregoing con-
stitutional provision, the legislature in 1877 passed a law
providing for the examination and adjustment of claims
upon the state treasury. (Laws, 1877, p. 202 ; Comp. Stats.,
ch. 83, art. 8.) I here quote the entire act:

“Section 1. All claims of whatever nature upon the
treasury of this state, before any warrant shall be drawn
for the payment of the same, shall be examined and ad-
justed by the auditor of public accounts, and approved by
the secretary of state; Provided, however, That no warrant
shall be drawn for any claim until an appropriation shall
have been made therefor.

“Sec. 2. The auditor of public accounts shall keep a
record of all claims presented to him for examination and
adjustment,and shall therein note the amount of such claims
as shall be allowed or, disallowed, and in case of the disal-
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lowance of all such claims, or any part thereof, the party
aggrieved by the decision of the auditor and secretary of
state may appeal therefrom to the district court of the
county where the capital is located, within twenty days
after receiving official notice. Such appeal may be taken
in the manner provided by law in relation to appeals from
county courts to such district courts, and shall be prose-
cuted to effect as in such cases; Provided, however, That
the party taking such appeal shall give bond to the state of
Nebraska in the sum of two hundred dollars, with sufficient
surety, to be approved by the clerk of the court to which
such appeal may be taken, conditioned to pay all costs
which may accrue to the auditor of public accounts by
reason of taking such appeal. No other bond shall be re-
quired.

“Sec. 3. In case the appeal shall be taken as provided in
section 2 of this act, and on trial thereof the district court
shall be of the opinion that the decision of said officers
was wrong, either in fact or law, the said court shall re-
verse the same, and by its order and mandate require the
said auditor to issue a warrant in accordance with the pro-
visions of section 1 of this act, upon the treasury; for such
an amount as shall be determined on the trial of such ap-
peal to be legally due thereon. If cither party feel ag-
grieved by the said judgment, the same may be reviewed
in the supreme court as in other cases.

“Sec. 4. No claim which has been once presented to
such auditor and secretary of state, and has been disal-
lowed, in whole or in part, shall ever be again presented
to such officers, or in any mauner acted upon by them, but
shall be forever barred, unless an appeal shall have been
taken, as provided in section 2 of this act.

“Sec. 5. When a claim has been in partallowed by such
officers, a warrant shall be drawn as in other cases where
the whole claim shall be allowed.”

It will be observed that we have not only a constitu-
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tional provision, but an imperative statute, which requires,
before any warrant shall be drawn by the auditor upon the
state treasury, that the claim must be examined, audited,
and allowed by the auditor and approved by the secretary
of state; and yet it is here sought to compel by mandamus
the issuance of a warrant for the full amount named in
the appropriation act, when the claim of the county has not
as yet been passed upon by the auditor, nor has such claim
ever been presented either to him or the secretary of state
for approval. If the duty of the auditor and secretary of
state, as regards the anditing of this claim, is ministerial
merely, still the performance of such act is a prerequisite
to the right of the auditor to draw the warrant. This is
not a proceeding to require the approval of the claim, but
to compel the issuance of a warrant without any approval
by either of the officers named. To grant the writ is to
disregard the plain requirements of both the constitution
and the statute.

It is said the claims upon the treasury which the auditor
is required to “examine and adjust,” in the sense in which
that term is used in the constitution, are *“claims which
the state is or may be under legal obligations to pay, such
as the salaries of its officers and employes, the costs of
erecting buildings, and the expense attendant upon the
maintenance of its prisons, asylums, schools, and other
institutions.” We are unwilling to so limit the word
“claims,” but conclude it was employed in its broadest
sense and embraces every claim against the state for money
under an appropriation made by the legislature. The con-
stitution reads “all claims” and we have no right to inject
words into that instrument by judicial interpretation. That
it is the right and duty of the auditor to pass upon and
audit the claim under consideration, I entertain no doubt.
Section 1 of the act of 1877, above quoted, speaks of “all
claims of whatsoever nature.”” More comprehensive lan-
guage could not have been employed to express the legis-
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lative will.  The section is too plain to leave any room for
interpretation. Even though the construction adopted by
my associates is the correct one, namely, ““claims which the
state is or may be under legal obligations to pay” are the
only ones which the auditor is required to examine and
audit, it is the duty of the respondent to pass upon and
determine what amount of this appropriation Scott’s Bluff
county is entitled to receive, since the moment the act took
effect, if it is a valid and constitutional law, and the ma-
jority have so found and declared, the claim of the county
for expenses incurred in the prosecution of Arnold becomes
a legal obligation against the state.

It is said the duty of the auditor in the premises is a
ministerial one merely, and that he has no authority to in-
quire into the amount of money actually expended by the
county in the criminal case. The constitution and the stat-
ute quoted each provide for an appeal to the district court
from the decision of the auditor and secretary of state in
passing upon all claims upon the state treasury. Sections
6 and 7, article 3, chapter 83, Compiled Statutes, are as
follows:

“Sec. 6. All persons having claims against the state shall
exhibit the same, with the evidence in support thereof, to
the auditor, to be audited, settled, and allowed within two
years after such claims shall accrue; and in all suits
brought in behalf of the state no debt or claim shall be al-
lowed against the state as a set-off, but such as has. been
exhibited to the auditor, and by him allowed or disallowed,
except only in cases where it shall be proved to the satis-
faction of the court that the defendant at the time of trial is
in possession of vouchers which he could not produce to the
auditor, or that he was prevented from exhibiting the claim
to the auditor, by absence from the state, sickness, or un-
avoidable accident; Provided, The auditor shall in no case
audit a claim or set-off which is not provided by law.

“Sec. 7. The auditor, whenever he may think it ncces-
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sary to the proper settlement of any account, may examine
the parties, witnesses, or others, on oath or affirmation,
touching any matter material to be known in the settlement
of such account.”

By said section 6 it is made obligatory upon all persons
having claims against the state to exhibit the same, with the
evidence in support thereof, to the auditor, to be audited,
settled, and allowed within a specified period after the ac-
croal of the claim; and by the seventh section the auditor
is clothed with the power to administer oaths, to take tes-
timony, and examine witnesses and the claimant, if he
deems it necessary to the proper adjustment of the claim or
account. The duty enjoined upon the auditor is not merely
ministerial, but to a great extent he exercises judicial func-
tions, and from an order rejecting a claim, in whole or in
patt, an appeal lies to the district court. The conclusion
is therefore irresistible, from a consideration of the several
sections of the statute already referred to, and the provis-
ions of the constitution quoted, tha. the duty of the auditor
" in examining and adjusting claims presented against the
state requires the exercise of judgment and discretion to
determine not only whether such clain is a legal obligation,
but whether the amount asked is justly due. After the
auditor has passed upon and adjusted a claim and the sec-
retary of state has approved the same, I concede the auditor
then has no discretion in the matter of drawing his war-
rant upon the treasury for the amount found due.

This case conies squarely within the decision in State v.
Babcock, 22 Neb., 38. The legislature of 1883 passed an
act appropriating $6,824.14 to pay the expenses incurred
in the trial of I. P. Olive and others for murder, which
act named the persons and the amount of money each
should receive, and authorized the auditor to draw a war-
rant for the several amounts due the parties named in the
act. The relator applied for a mandamus 1o compel the
auditor to audit his claim and to draw a warrant upon the



Vor. 40] JANUARY TERM, 1894. 871

State v. Moore.

treasury for the same. The court denied the writ. It was
insisted in that case that the duties of the auditor were
ministerial, and that he had no discretion in the premises.
The court, after quoting section 9 of article 9 of the con-
stitution, say: “This language clearly implies a limita-
tion upon the power of the legislature in the matter of
auditing claims against the state. The provision is im-
perative.  The legislature shall provide that all claims
upon the treasury ‘shall be examined and adjusted by the
auditor and approved by the secretary of state, before any
warrant shall be drawn or the money paid. These
officers are, by the fundamental law of the state, made

must pass, and it is not within the power of the legisla-
ture to change this tribunal. It cannot review the decision
of these officers, for the section clearly points out the re-
viewing court. The party aggrieved may appeal to the
district court. The fact that the appropriation is specific
can have no weight whatever, for section 22 of article 3 of
the constitution provides that ‘no money shall be drawn
from the treasury except in pursuance of a specific appro-
priation made by law, ete. All appropriations of money
from the treasury are specifie, and ‘all claims upon the
treasury shall be examined and adjusted by the auditor,’
ete. There is no distinction in appropriations. It is true
that in the section (22, art. 3) above referved to it is provided
that “no allowance shall be made for the incidental expenses
of any state officer except the same be made by general ap-
propriation,” etc., but this provision can in no way change
the fuct that each appropriation contained in the general ap-
propriation bill must be a specific appropriation for the
purposes or offices named, and even then an account must be
rendered ‘specifying each item.” Nothing could be more
specific than such an appropriation. No warrant can be
drawn except im pursuance of an appropriation, but the
auditor may examine and adjust claims in the absence of
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such action by the legislature. While it is the duty of the
legislature to see that no appropriations are made except
for meritorious claims, yet such is the character of the
safeguards thrown around the state treasury that such
appropriation is by no means a final adjustment or auditing
of the claim. It simply places so much of the funds in a
position to be used by the auditor and secretary when the
claim is examined and adjusted by the auditor, and his ac-
tion is approved by the secretary. While the legislature
may set apart money to pay a claim, it cannot pay it out,
nor order it to be done, except in the manner provided by
law. Tt has no jurisdiction to audit claims, and it is pow-
erless to apply the money thereon without the quasi-judi-
cial concurrence of the officers named. If money is ap-
propriated by that body to pay a claim, such action is not
an adjudication upon its validity to such an extent as to
relieve the auditor and secretary from responsibility, for
their duties remain as fixed by the constitution. This con-
struction of the constitution has been adopted by the legis-
lature as well as by the supreme court in its former decis-
ions.” The above decision was cited with approval and
followed in State v. Moore, 37 Neb., 507.

Towle v. State, 3 Fla., 202, was an application for a
mandamus against the comptroller of the state, to compel
him to audit, al’o~ , and paya legal claim against the state,
The circuit court awarded the writ, and the supreme court,
on appeal, reversed this judgment and dismissed the action,
holding the claim could not be enforced by mandamus.
The statute of Florida defining the duties of the comp-
troller in the matter of examining, auditing, adjusting, and
settling of accounts and claims against the state is substan-
tially the same as the provisions of our statute. The
third and fourth paragraphs of the syllabus in the Florida
case are as follows: ¢ Where a purely ministerial act is to
be done and there is no other specific remedy, a mandamus
will be granted ; but where the person against whom a man-
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damus is prayed is invested with judicial power, or acts in
a deliberative capacity, or has the power and right of de-
ciding, the writ will not lie, except to compel him to pro-
ceed to the discharge of his duty by deciding according to
the best of his judgment. The comptroller of this state, in
the administration of the concerns of his office, is required
to exercise judgment and discretion, and the courts cannot
act directly upon him by mandamus, and thereby guide
and control his judgment and discretion.”

Angle v. Runyon, 38 N. J. Law, 403, is relied upon as
an authority in the majority opinion. In New Jersey the
office of the comptroller of the treasury is created by the
legislature, and in that state there is no constitutional pro-
vision relating to the auditing of claims against the state,
and the statutory provision upon the subject is not in all
respects the same as our own. There the law directs that
the comptroller “shall draw all warrants on the treasurer
for the payment of all moneys directed by law to be paid
out of the treasury.” It might well be held under such a
provision that when the legislature makes a specific appro-
priation of money the auditing officer has no discretion in
the matter of drawing his warrant in favor of the party
entitled to the appropriation. I do not think that author-
ity should control the decision in this case, but prefer to
follow the former adjudications of this court, to which ref-
erence has been already made. Under the construction
adopted by the majority, there is nothing to prevent future
legislatures from so framing appropriation bills as to com-
pletely deprive the auditor of the constitutional power of
examining and auditing claims upon the state treasury.

I am of the opinion that the relator mistook his remedy.
The statute has afforded him a plain and adequate remedy at
law. He should present the claim of the county to the
auditor, and if rejected, appeal from the decision. Where
a party has un adequate remedy by the usual and ordinary
proceedings at law, a writ of mandamus will not lie. This
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is the settled law upon the subject. (State v. Mayor of
Omaha, 14 Neb., 265; State v. Kinkaid, 23 Neb., 641.)
While mandamus is the appropriate remedy to enforce the
performance of acts on the part of public officers strictly
ministerial, it will not issue to control the discretion of a
public officer (State v. Kendall, 15 Neb., 262; State v. Boyd,
36 Neb., 60); nor to compel an officer exercising judicial
functions to make a particular decision (State v. Churchill,
37 Neb., 702). Mr. High, in his work on Extraordinary
Legal Remedies, after stating the rule as to the ministerial
duties of auditing officers being controlled by mandamus,
at section 102 says: “Where, however, auditing officers,
entrusted by law with the duty of passing upon and de-
termining the validity of claims against a state, are vested
with powers of a discretionary nature as to the perform-
ance of their duties, a different rule from that above stated
prevails. In such cases the fundamental principle denying
relief by mandamus to control the exercise of official discre-
tion applies, and the officers having exercised their judg- -
ment and decided adversely to a claimant, mandamus will
not lie to control their decision, nor to compel them to audit
and allow a rejected claim. The remedy, if any, for such
a grievance must be sought at the hands of the legislature,
and not of the courts; and where a state comptroller is
vested with certain discretionary powers in the adjusting
and settlement of demands against the state, he cannot be
compelled to issue his warrant for the payment of a par-
ticular sum.” Upon principle and authority, I am con-
strained to hold that the writ should be denied; and the
importance of the question involved and the abuses and
evils, as I conceive, liable to result from the construction
given the constitution and statute by my associates, prompt
me to dissent from the judgment pronounced.
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DANIEL C. KAvaANATGH V. EDWARD A. BRODBALL.

[

2.

FILED JUNE 5, 1894. No. 5263.

Replevin. The cardinal question in every replevin action is

whether the plaintiff therein was entitled to the immediate pos-
session of the property replevied at the commencement of the
action.

Chattel Mortgages: ASSIGNMENT oF NoTES: EFFECT. One

to whom a promissory note is indorsed and delivered as collat-
eral security thereby becomes the legal owner and holder of said
note and may maintain a suit thereon in his own name; and if
such note is secured by a chattel mortgage, the indorsement and
delivery of the note will carry the mortgage with it.

Replevin. The plaintiff in a replevin action must recover, if at

all, upon the strength of his own title to the prrperty involved
and not upon the weakness of the defendant’s title to said prop-
erty.

CHATTEL MORTGAGES: ASSIGNMENT OoF NoTEs. The
payee of certain notes secured by a chattel mortgage indorsed
and delivered the same to a bank assecurity for an indebtedness
owing by him to it. During the time the bank so held said
notes and chattel mortgage the said payee brought against a
subsequent mortgagee of said property, who had taken posses-
sion thereof, an action of replevin, basing his right to the pos-
gession of said property on the notes and mortgage be had
assigned to the bank. Held, (1) That the indorsement and de-
livery of the notes to the bank operated as an assignment to it
of the mortgage which the notes were given to secure; (2) that
said payce at the time he brought his action was not entitled to
the immediate possession of the mortgaged property, and that
his action was properly dismissed.

ERrRoR from the district court of Platte county. Tried

below before PosT, J.

Geo. G. Bowman and S. S. McAllister, for plaintiff in

error.

Mec Allister & Cornelius, contra.
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Ragan, C.

On the 11th day of January, 1889, one Bernard Strott-
man was indebted to Daniel C, Kavanaugh in the sum of
$300 and some interest, and to secure the payment of such
indebtedness on said date he executed and delivered to
Kavanaugh a chattel mortgage upon some hogs, the prop-
erty in controversy in this suit. On December 7, 1889,
Mr. Strottman became indebted to Ottis Brothers, as an
evidence of which he executed to them his note and a chat-
tel mortgage to secure the same upon the same property
mortgaged to Kavanaugh. These notes and mortgage were
assigned by Ottis Brothers to one Edward Brodball, and -
in August, 1890, he took possession of the mortgaged
property. Prior to the bringing of this suit Kavanaugh
was indebted to the First National Bank of Columbus,
Nebraska, and to further secure said debt he indorsed the
notes given him by Strottman and delivered them to the
bank, which held them at the time this action was brought,
a part of the debt owing to it by Kavanaugh, and to secure
the payment of which the Strottman notes and mortgage
were pledged, remaining unpaid. Kavanaugh then brought
this action in replevin against Brodball for the property
covered by their respective mortgages. The jury, in obe-
dience to an instruction of the district court, returned a
verdict in favor of Brodball, and Kavanaugh brings the
case here for review.

The only error alleged which we need consider is this
ruling of the district court. The cardinal question in every
replevin action is whether the plaintiff therein was entitled
to the immediate possession of the property replevied at
the commeucement of the action. It appears from the evi-
dence, beyond cavil, that prior to the bringing of this suit
Kavanaugh had duly indorsed and delivered the Strottman
notes to the First National Bank of Colambus, and that
at the time the suit was brought the bank still held posses-
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sion of these notes to secure the payment to it of the in-
debtedness owing by Kavanaugh. The indorsement and
delivery by Kavanaugh of the notes given him by Strott-
man to the bank invested it with the legal title to said notes,
and the mortgage followed the debt. Kavanaugh then, at
the time this activn was brought, was not entitled to the
immediate possession of the mortgaged property.

In Gamble v. Wilson, 33 Neb., 270, one Morningstar
became indebted to Gamble and to secure such indebted-
ness gave him a chattel mortgage or bill of sale on certain
personal property. Gamble sold and transferred this note
to the Buffulo County National Bank. Some time after
this Morningstar left the country, leaving one Taggart in
possession of the property mortgaged to Gamble, which
consisted of a frame bank building, a lumber office, a safe,
counter, and some fixtures. Taggart, after the disappear-
ance of Morningstar, delivered to Gamble the keys of the
building and the combination of the safe. A creditor of
Morningstar attached this property and Gamble replevied
it.  The judgment of the district court was that Gamble’s
action of replevin should be dismissed. He brought that
Jjudgment to this court for review, one of the errors alleged
being an instruction given by the trial court to the jury.
Norvar, the present chief justice, writing the opinion of
the court and reviewing the alleged error of the trial court
in giving the instruction, said : “ Complaint is made in the
brief of counsel for plaintiff in error to the giving to the
Jjury the defendant’s request No. 3. By it the court charged
the jury in effect that if they found that prior to the bring-
ing of the suit that plaintiff had transferred all his interest
in the note for which the bill of sale was given as security
to the Buffalo County National Bank, and that the bank
was, at the commencement of the action, the owner of the
same, then the plaintiff could not recover. The charge of
the court was not only correct as an abstract proposition of
law, but it was applicable in the case made by the evidence.
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It was undisputed that prior to the bringing of the suit the
plaintiff transferred the note, which was secured by bill of
sale, to the Buffalo County National Bank. The indorse-
ment of the note was an assignment to the bank of the bill
of sale and all of the plaintiff’s interest therein. The bank
could have maintained replevin for the property in its own
name and was the real party in interest.” The only dif-
ference between that case and the one at bar is that the
First National Bank of Columbus held the Strottman notes
as collateral security for a debt owing to it by Kavanaugh;
but one to whom a promissory note is indorsed and deliv-
ered as collateral security is the legal owner and holder of
said note and may maintain a suit thereon in his own name.
If any one was entitled to the possession of the property
in controversy in this action at the commencement thereof
by virtue of the chattel mortgage made by Strottman to
Kavanaugh, it was the First National Bank of Columbus,
Counsel for Kavanaugh insists that the evidence shows that
Strottman was never the owner of the property which he
mortgaged to Ottis Brothers, and that, therefore, the court
erred in directing the jury to return a verdict in favor of
the defendant in error, Ottis Brothers’ assignee. 'We have
not examined this record for the purpose of ascertaining
whether it bears out the contention of counsel, as the plaint-
iff in replevin must recover, if at all, upon the strength of
his own title to the property and not upon the weakness of
that of his adversary. (Goodman v. Kennedy, 10 Necb.,
270; Bardwell v. Stubbert, 17 Neb., 485.) The learned
district judge was entirely right in instructing the jury to
return a verdict for the defendant, and the judgment of the
lower court is

AFFIRMED,

Posr, J., not sitting.
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L. D. RICHARDS ET AL., APPELLEES, V. JOEN D. HaT-

=
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o

FIELD, APPELLANT.

FiLED JUNE 5,1894. No. 5660.

Injunction: LacHES: EQuITY. There is no rule of law which

requires an action by injunction for equitable relief to be brought
within any given time. Whether the bringing of an action in
equity has been unreasonably delayed, and whether the com-
plainants therein have been guilty of laches in not bringing it
gooner, are questions to be determined from the facts and cir-
cumstances in the case.

Laches: EstopPPEL: EQuITY. The defense of estoppel by laches

or unreascnable delay in the bringing of a suit in equity is of
itself an equitable defense, and cannot be successfully main-
tained when it appears that the delay complained of as unrea-
sonable was caused, or contributed to, by the party interposing
the defense.

Taxes: PrRoOOF oF PAYMENT. The payment of a tax, like any

other fact, may be proved by the best evidence attainable.

A statutory tax receipt is only prima facie evidence that the

taxes for which the receipt calls have in fact been paid.

Taxes: EVIDENCE oF PAYMENT. The legislature never in-

tended by the enactment of section 103 of the revenue act, 1879,
to make a tax receipt when issued or the entry of the payment
of taxes, when made in the tax books mentioned in said section,
conclusive evidence.

The ahsence from the tax books of an entry, as
required by said section 103, of payment of taxes assessed
against property therein described raises a presumption that
such taxes have not in fact been paid; but such presumption is
by no means a conclusive one.

: PAYMENT. A collector of taxes has no authority to re-
ceive in payment thereof anything but lawful money of the
United States, and may refuse to accept a hank check or draft in
payment of such taxes; but if a collector accepts such check or
draft in payment of taxes, and afterwards receives the money
thereon, such receipt operates as a payment of the tax, although
the collector fails to make an entry of the payment of such
taxes in his tax books, never issues to the party paying the tax
astatutory receipt therefor, and embezzles the money received.
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: PRoOF. The owner of certain lands brought a
suit to enjoin a county treasurer from selling the same for taxes
which he alleged to be delinquent thereon, the owner claiming
in his petition that such taxes had, in fact, been paid. It ap-
peared from the evidence that in March, 1880, the owner made
and delivered to the then county treasurer his check on an
Omaha bank in payment of such taxes; that said check was
drawn payable to the order of the then county treasurer; that
in the month of April, following, said check was, in the usual
course of business, duly presented to the bank on which it was
drawn and by it paid and charged to the account of the land-
owner. Held, That in the absence of all other evidence on the
subject, the fair, reasonable, and logical inference was that the
county treasurer, to whom said check was drawn payable and
delivered, received the money thereon.

ApPEAL from the district court of Antelope county.
Heard below before ALLEN, J.

0. A. Williams, County Attorney, for appellant:

The action cannot be maintained on account of laches.
{North v. Platte County, 29 Neb., 447; Montgomery v.
Noyes, 11 S. W. Rep. [Tex.], 138; Terry v. Fontaine, 2 S.
E. Rep.[Va.], 743; McCartin v. Traphagan, 11 Atl. Rep.
[N. J.],165; Barnett v. Barneit,2 S. E. Rep. [Va.], 733;
Chamberlain v. Town of Lyndeborough, 14 Atl. Rep. [N.
H.], 865; Code of Civil Procedure, sec. 14; Alexander v.
Ocerton, 22 Neb., 229.)

Taxes must be paid in money as provided by law. "Col-
lectors cannot receive check in payment, (Cooley, Taxation
[2d ed.], 452; 2 Desty, Taxation, 694; Ediott v. Miller, 8
Mich., 132; Cedar County v. Jenal, 14 Nebh., 254.)

The legislature intended to do away with the common
law proot of payment with reference to taxes, and to pro-
vide proof by receipt, or by the entry of payment in the
tax books, and no other mode of proof is allowable. (Con-
solidated Statutes, secs. 3193, 4002, 4006.)
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N. D. Jackson, contra:

The appellees were not guilty of laches. (Boman w.
‘Wathen, 1 How. [U. 8.], 189; Jones v. Lloyd, 117 Il
597; Bausman v. Kelley, 38 Minn., 197; Napton v. Leaton,
71 Mo., 358; Platt v. Platt, 58 N. Y., 646; Sediak v.
Sedlak, 14 Ore., 510; Larzelere v. Starkweather, 38 Mich.,
96; Learned v. Foster, 117 Mass., 363.)

When the taxpayer attends at the office of the proper
officer and pays to such officer the amount of his taxes and
specifies the purpose for which the money is paid, he has
performed the only duty the public requires of him in that
regard; and the fact of snch payment may be established
the same as the payment of any other debt or obligation.
{Rambert v. Cohem, 4 Esp. [ Eng.], 213; Jacob v. Lindsay,
1 East. [Eng.], 460; Keene v. Meade, 3 Pet. [U. 8.], 7;
Dennett v. Crocker, 8 Me., 239; Kingsbury v. Moses, 45
N. H., 222; Berry v. Berry, 17 N. J. Law, 440; Leath-
erbury v. Bennett, 4 Har. & McH. [Md.], 392; Ford .
Smith, 5 Cal., 314; Hinchman v. Whetstone, 23 1ll., 185;
Adams v. Beal, 19 1a., 61.)

Raean, C.

L. D. Richards brought this sunit in the district court of
Antelope county against John D. Hatfield, the treasurer
thereof, to enjoin him from selling certain lands described
in the pleadings, for taxes levied thereon for the years
1872 to 1879, both inclusive, on the ground that such taxes
were fully paid by the grantor of Richards and others early
in the year 1880. The district court found that the taxes
had been paid as alleged by Richards and others, and en-
tered a decree perpetually enjoining the treasurer of Ante-
lope county and his successors in office from selling the
lands for the said taxes. The case is before us on appeal.
The facts as disclosed by the record may be summarized as

follows:
60
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On the 1st of March, 1880, one John I. Redick was
the owner of the lands described in the pleadings in this
case, and about that time he entered into a contract with
Richards and others to sell to them these lands and other
lands in said county. By the terms of his contract Redick
was to convey these lands to Richards and others free and
clear of all incumbrances whatever and by deeds of gen-
eral warranty. For the purpose of carrying out his con-
tract with Richards and others, Redick, about the 1st of
March, 1880, went to Oakdale, the then county seat of
Antelope county, and procured the county clerk of said
county to make abstracts of all the lands he had contracted
to sell Richards and others. At the same time Redick re-
quested and obtained from the county treasurer a statement
of all the taxes then due and unpaid upon the lands he
had contracted to sell Richards and others for the years
1872 to 1879, both inclusive. These taxes amounted at
that date to $1,221, and Redick, to pay said taxes to said
treasurer, drew his check on the Omaha National Bank
for suid some of money, payable to the order of said treas-
urer. King, the county treasurer, accepted this check, and
shortly afterwards it was presented to the bank on which
it was drawn, paid, and charged to Redick’s account. At
the time that Redick paid the taxes by the check aforesaid
to the treasurer he did not procure from the treasurer the
statutory tax receipts, for the reason that they were then not
made out, and as it would require some time to make them
out, the treasurer executed and delivered to Redick a receipt
for the $1,221, reciting that it was in full payment of all
the taxes due upon the lands which Redick had contracted
to sell Richards and others, and the treasurer promised
Redick at the time that he would in a few days make up
the formal statutory receipts and send them to him. At
the same time the treasurer certified, on the abstracts of
title which Redick had procured the county clerk to make
of the lands, that all the taxes assessed against said lands
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for the years 1872 to 1879, both inclusive, had been fully
paid. The reason that Redick did not obtain from the
county treasurer at the time he paid the taxesthe statutory
receipts for such taxes appears to be that it would require
the treasurer several days to make them out and Redick.
was anxious to return to his home. It is not shown:by
the record whether such statutory receipts were ever made
out by the treasurer, but if they were they never came into
the possession of Redick or the appellees. The treasurer’s
tax books of Antelope county contain no entries showing
that any of the taxes on these lands for the years 1872
to 1879, both inclusive, or any of those years, have ever
been paid. Redick took the abstracts of title made of
the lands for him by the county clerk and certified by
the county treasurer as above stated and the receipt for the.
taxes paid by him to the treasurer on the lands and turned
them all over to the appellees in this case. The record
does not show that the appellees ever knew, until about
the time of the bringing of this suit, but that the treas-
urer’s tax books of Antelope county showed that the taxes
on these lands had been paid for the years above stated;
nor does the record contain any evidence that the authorities
of Antelope county at any time made any threats or efforts
to collect any of the taxes on these lands for said years until
about the time of the bringing of this suit. The receipt
given by King, the county treasurer, and turned over to
him by the appellees, was not produced on the trial, but jts.
absence was acounted for. There is no conflict in the evi=
dence in the case, and the only issue is whether or not the
taxes on the lands for the years 1872 to 1879, both inclu-.
sive, and for which taxes the treasurer was threatening to
sell the lands, had been paid by Redick, the grantor of the
appellees. To reverse this decree the appellant makes the
following contentions:

1. That the appellees did not bring their suit w1thm a
reasonable time, as ten years had elapsed between the date
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of the payment of the taxes by Redick and the commence-
ment of their action. In other words, the argument is
that the appéllees have been guilty of laches, have shown
no reasonable excuse for the great delay in bringing the
suit, and that their claim is a stale one. There is no rule
of law which requires an action for equitable relief to be
brought within any given time. Whether the bringing of
such an action in equity has been unreasonably delayed,
and whether the complainants therein have been guilty of
laches in not bringing it sooner, are questions to be deter-
mined from the facts and circumstances in the case. In
the case at bar the appellees received from their grantor in
1880, along with their conveyances for these lands, ab-
stracts of title therefor. These abstracts contained the cer-
tificate of the then county treasurer of Antelope county
that all the taxes in controversy had been paid, and the
appellees also had in their possession a receipt given by the
treasurer to the grantor of appellees for the money paid by
said grantor to said treasurer for the taxes. We do not
think that under these circumstances the appellees were re-
quired to doubt that the taxes were paid; nor that they
were required to go to the treasurer’s office of Antelope
county and examine his tax books to ascertain if he had
-entered on said tax books the payment of these taxes; and
if" the appellees were bound to know that the tax books in
the treasurer’s office did not contain entries showing the
payment of these taxes, still the appellees were under no
obligation to bring any suit to enjoin the collection of the
taxes before some effort or threat was made to collect them
by the authorities of Antelope county, or certainly not be-
fore the authorities in said county set up some affirmative
claim that such taxes had not in fact been paid. For aught
that this record shows the threat of the present treasurer
to sell the lands for the taxes of those years is the first
claim ever asserted by any of the authorities of Antelope
county that the taxes on the land had not been paid by
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Redick. The law requires the county treasurers of the
several counties in this state, in the month of November
of each year, to advertise and sell all lands on which taxes
have been assessed and which remain unpaid for previous
years. The treasurer of this county could then have ad-
vertised this land for sale for the taxes of these years at
any time since the year 1880. If the taxes were, as a
matter of fact, unpaid on the lands, it was his duty to do
so, and had he done so, the present suit would probably
have long since been decided and the appellant would not
have felt called upon to interpose the defense of laches in
bringing the suit on the part of appellees. The defense of
estoppel by laches or unreasonable delay in bringing an
equitable suit is of itself an equitable defense, and cannoi
be successfully maintained when it appears that the delay
complained of as unreasonable has been caused by, or con-
tributed to by, the party interposing the defense. DBut it is
argued by the appellant that it would be inequifable to per-
mit the appellees to maintain this suit, for the reason that
the county now has no recourse upon the bond of the
county treasurer, King, by reason of the running of the
statute of limitations. The answer to this argument is
that if the authorities of Antelope county had discharged
their duties to the people of that county, they would have
discovered, long before the statute of limitations became a
bar, that the county treasurer, King, had collected these
taxes and embezzled the money; but the county cannot
nse the dereliction of duty on the part of its officers as a
weapon with which to destroy the legal barrier that pre-
vents it from compelling a citizen to pay taxes upon prop-
erty already paid. Nothing in the record in this case dis-
closes any reason why the appellees should be estopped
from maintaining this action,,

2. The second contention of the appellant is that the
only competent evidence of the payment of the taxes in
this case was either the county treasurer’s statutory re-
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ceipts for such taxes or entries made by the county treas-
urer in his tax books of their payment; and as the undis-
puted evidence in the record is that no entries were ever
made in the tax books of the payment of these taxes, and
no statutory receipt for the taxes were, so far as the evi-
dénie shows, ever made by the treasurer or delivered to
Redick, that therefore the district court had before it no
competent evidence on which to base its finlding that
Redick paid the taxes; or, to state the matter briefly, the
contention of the appellant is that no evidence is compe-
tent to prove the payment of the taxes except the statutory
receipt or the entry made by the tax collector in the tax
books. This argument is based on appellant’s construction
of 'section 103 of chapter 77 of the revenue law (Comp.
Stats:, 1893), which is as follows: “ Whenever any person
shiall pay the taxes charged on any property, the collector
shall enter such payment in his book and give a receipt
therefor, specifying for whom paid, the amount paid, what
yéar paid for, and the property and value thereof on which
the samé was paid, according to its description in the col-
lectoi’s book, in whole or in part of such description as the
case ‘may be; and such entry and receipt shall bear the
genuine signature of the collector or his deputy receiving
such payment; and whenever it shall appear that any re-
ceipt for the payment of taxes shall be Jost or destroyed,
the entry so made may be read in evidence in lieu thereof,”
ete.© We do not agree to this contention. The payment
of a tax, like any other fact, may be proved by the best
evidence attainable. The statutory tax receipt is prima
facie evidence, and only prima facie evidence, that the
taxes for which the receipt calls have in fact been paid;
and the same may be said of the entry of the payment of
a tax made by a tax collector in his tax books, as provided
by said section 103. The legislature never intended by
this section to make a tax receipt when issued, nor the entry
of" the payment of the taxes when made in the tax books
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the only evidence that the taxes had in fact been paid; nor
did the legislature intend to make such receipt or such
entry conclusive evidence that such taxes had been paid.
The absence from the tax books of an entry of payment of
taxes assessed against property therein described raises a
presumption indeed that such taxes have not in fact been
paid; but such presumption is by no means a conclusive
one. (Adams v. Beale, 19 Ia., 61 ; Hinchman v. Whetstone,
23 Ill., 185; Berry v. Berry, 17 N. J. Law, 440; Wolf v.
Foster, 13 Kan., 19; Stout v. Hyalt, 13 Kan., 232.) In
the case at bar it was not possible to produce in evidence a
statutory tax receipt for the taxes paid by Redick, nor
entry of payment of such taxes made by the county treas-
urer in his tax books, for the reason that no such receipts
or entries existed; but the payment of these taxes by
Redick to the treasurer, King, was proved by two living,.
competent witnesses who were present at the time, and it
seems to us that it would be a perversion of law as well as
common sense to say that the evidence of these witnesses
was incompetent to prove the fact of the payment of these
taxes.

3. A third contention of appellant is that taxes can only
be paid in money ; that a collector of taxes has no author-
ity to receive in payment thereof anything but money, and
that, as the evidence in this case shows that Redick paid
the taxes to the treasurer by giving him a check on a bank
therefor, therefore the evidence does not support the find-
ing of the court that Redick in fact paid the taxes to the
treasurer. We agree entirely with the contention of coun-
sel, that no tax collector has any authority to receive in
payment and discharge thereof anything but lawful money
of the United States, and that if he does accept any kind
of property other than lawful money in payment of taxes,
such acceptance by him of such property will not operate
to discharge or pay such taxes. It is doubtless true that a
collector of taxes may refuse to accept a check or draft in
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payment thereof and may insist upon being paid in actual
money, and until such payment is made the taxes will not
be discharged; but in this case King, the county treasurer,
accepted in payment of the taxes a check of Redick drawn
upon an Omaha bank. If this check had been protested
or never had been paid, of course it would not have oper-
ated as a payment of the taxes; but the treasurer obtained
the money on this check from the bank on which it was
drawn, and the moment he did so he held such money as
treasurer of the county in his official capacity, and the
taxes to pay which it was given were from that moment
paid and discharged.

4. A final contention of counsel for the appellant is that
the district court had before it no competent evidence from:
which it could find that King, the county treasurer, actu-
ally received the money on the check given him by Redick
for the taxes in controversy. The evidence shows that
Redick drew his check to the order of King, the county
treasurer, on the Omaha National Bank for $1,221, in pay-
ment of the taxes. This was some time in March, 1880 ;
that early in April, 1880, a check for this amount of money,
drawn on said bank, payable to the order of said treasurer
and drawn by said Redick, was presented to said bank and
paid and the amount thereof charged to the account of
Redick. We think that the fair, reasonable, and logical
inference from this testimony was the one made by the
district court, that King, the county treasurer, actually re-
ceived the money called for by said check. Appellant’s
counsel complain because the check was not produced on
the trial. Very few business men can produce a check
given by them in payment of a debt ten years ago. Very
few business men retain possession of ordinary bank checks
for ten years after their payment. The failure to produce
this check in evidence on the trial of this case was a cir-
cumstance which perhaps the trial court might have con-
eidered ia arriving at the conclusion as to whether or not
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the taxes in controversy had been paid; but we do not re-
gard such failure as very material. Counsel for the ap-
pellant is to be commended for the zeal which he has dis-
played in defending this suit, but we are constrained to
say, after a careful examination of the record, that we think
the law and the equities of the case are with the appellees,
and that the findings and decree of the district court are
correct. The decree is

AFFIRMED.

CH10AGO, BURLINGTON & QUINCY RAILROAD COMPANY
‘ v. JoEN OLESON.

FILED JUNE 5, 1894. No. 5463.

1. Negligence: QUESTION FoR JURY. The existence of negli-
gence should be proved and passed upon by the jury as any
other fact. It is improper to state to the jury a circumstance
or group of circumstances as to which there has been evi-
dence on the trial and instruct that such fact or group of facts.
amount to negligence per se. At most, the jury should be
instructed that such circumstances, if established by a prepon-
derance of the evidence, are properly to be considered in de-
termining the existence of negligence. Missouri P. R. Co. v.
Baier, 37 Neb., 235, followed and reaffirmed. ’

: INSTRUCTIONS. The court may say what act or omission
of a party is evidence of negligence, but it is for the jury to say
what conclusion such evidence warrants. Omaha Street RB. Co.
v. Craig, 39 Neb., 601, followed and reaffirmed.

2.

Error from the district court of Lancaster county.
Tried below before Havt, J.

Marquett, Deweese & Hall, for plaintiff in error,

Stevens, Love & Cochran, conira,
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Racan, C.

John Oleson sued the Chicago, Burlington & Quincy
Railroad Company in the district court of Lancaster
county for damages for an injury which he alleged he had
sustained through the negligence of the servants of said
railroad company. In his petition Oleson stated that in
December, 1888, he was in the employ of said company
and was one of a force of men engaged at said time in re-
pairing a track belonging to said company; that he and
the other men with whom he was at work were in charge
of a foreman named Patrick Welsh, whose orders it was
his duty to obey; that while at work upon said track, and
while attempting to raise the same by means of a “jack,”
it became necessary to oil said “jack,” and that the fore-
man negligently and carelessly ordered him, Oleson, to
Jjump aboard an approaching engine then owned and oper-
ated by the company and procure a can of oil for the use
of the men engaged in raising said track; thatin obedience
to the order of the foreman he, Oleson, atteropted to jump
aboard said moving engine and in doing so slipped and fell
and was injured, without any fault or negligence on his
part. The answer of the company was a denial of any
negligence on the part of itself or foreman, and contribu-
tory negligence on the part of Oleson. Oleson had a ver-
-dict and judgment and the company brings the case here
for review. "There are numerous errors assigned, one only
of which we notice.

Among the instructions given to the jury by the district
judge was one in the following language: “If you find
from the evidence that Patrick Welsh was an employe of
defendant company and had control and direction of the
plaintiff; if you find plaintiff was an employe of defend-
ant at the time and place that the injury was received, and
if you find from the evidence that plaintiff, as such em-
ploye, was bound by the terms of his service to obey the
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orders of Welsh ; that Welsh ordered plaintiff to mount
an engine then approaching to procure a can of oil for use
in the work being done by plaintiff and others under
Welsl’s control; that, under the circumstances and at the
time, compliance with such order, if given, was likely to
result in injury to plaintiff; that Welsh knew this, stood
by and saw plaintiff obey his said orders, and had the au-
thority and opportunity to revoke such order, if made, and
failed to do so; that the plaintiff obeyed such order, and in
con-equence thereof was injured without fault on his part,
then you are instructed that this was negligence for which
the defendant was responsible, unless you find from the
evilence that compliance by plaintiff with said order, if
given, would carry him into such paipable, physical danger
as would prevent a person of ordinary care, prudence, and
intelligence from obeying such order if made.” This in-
struction was erroneous. The order of the foreman to
Oleson to get on the moving engine to procure the oil can
was competent evidence to go to the jury for their consid-
eration in determining whether or not the foreman, in
making such order, under all the circumstances in evidence,
was guilty of negligence; and the same may be said of the
failure of Welsh to revoke such order before it had been
obeyed ; but it was for the jury to say whether the evidence
of what Oleson did and what he omitted to do warranted
the conclusion of negligence on his part. The court may
say what act or omission of a party is evidence of negli-
gence, but it is for the jury to say what eonclusion such
evidence warrants. (Omaha Street R. Co. v. Craig, 39 Neb.,
601, and cases there cited.) In Missouri P. R. Co. v.
Baier, 37 Neb., 236, it was held : “The existence of neg-
ligence should be proved and passed .upon by the jury as
any other fact. It is improper to state to the jury a cir-
cumstance or group of circumstances as to which there has
been evidence on the trial and instruct that such fact or
group of facts amount to negligence per se. At most, the
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Jjury should be duly instructed that such circumstances, if
established by a preponderance of the evidence, are prop-
erly to be considered in determining the existence of neg-
ligence.”  'We think that case states the rule of law cor-
rectly, and is decisive of the case at bar. Ilere the trial
court grouped together a number of facts and stated to the
jury that if the foreman did thus and so, and omitted to
do thus and so, that such acts and such omissions on his
part were negligence. The learned district judge was wrong,
and the judgment of the district court is reversed and the
cause remanded.

REVERSED AND REMANDED.

M. P. Musser & Cowpany v. JouN Kine.
FIiLED JUNE 5,1894. No. 5452,

1. Chattel Mortgages: REPLEVIN: PRESUMPTION OF OWNER-
SHIP. In a replevin suit by the holder of a chattel mortgage to
recover possession of the property described therein from a per-
son other than such mortgagor, there is no presumption of law
that the person who made such mortgage was at the time either
the owner, or in possession, of the property mortgaged.

2. Replevin: PLEADING AND PROOF. In replevin, as in all other
actions, the evidence should correspond to the allegations in the
pleadings; and where a plaintiff in an action of replevin bases
his right to the possession of the property claimed by reason
of a special ownership therein or lien thereupon,.he should set
out in his petition the facts with reference to such special own-
ership or lien. Haggard v. Wullen, 6 Neh., 271, followed.

3. ~: EVIDENCE. The plaintiff alleged in his petition that he
was the owner and entitled to the immediate possession of cer-
tain property, and that the defendant unlawfully detained the
same. The defendant answered by a general denial. The
plaintiff proved that a third party, prior to the date of the suit,

was in debt to one T., and gave him a note therefor, and exe-
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cuted a chattel mortgage on the property replevied to secure said
note; that the plaintiff was the owner of said note and mortgage
by assignment from T. Plaintiff then offered said note and
mortgage in evidence. Held, That the evidence did not tend to
prove the issue.

4. A chattel mortgage, whether in writing or not, is a pledge of
personal property to secure the promise of the mortg gor or some
one for whom he stands sponsor.

5. Chattel Mortgages: TITLE OF MORTGAGEE. The legal title
to property pledged by a chattel mortgage remains in the mort-
gagor until divested by foreclosure proceedings and sale in pursu-
ance of the statute; and until the title of the mortgagor is thus
divested, the mortgagee has merely a lien upon the property.

The first point of the syllabus in ddams v. Ne-
braska City Nat. Bank, 4 Neb., 370, is overruled.

Errok from the district court of Sheridan county. Tried
below before BaArTow, J.

Thomas L. Redlon, for plaintiffs in error:

The mortgage of chattels vests in the mortgagee the legal
title to the things mortgaged. (Robinson v. Fitch, 26 O St.,
659; Adams v. Nebraska City Nat. Bank, 4 Neb., 370;
Marseilles Mfg. Co. v. Morgan, 12 Neb., 69; Nelson v.
Garey, 15 Neb., 535; Tallon v. Ellison, 3 Neb., 74; Tomp-
kins v. Batie, 11 Neb., 151; Cobbey, Replevin, sec. 60,
and cases cited.)

C. H. Bane, contra.

Ragak, C.

M. P. Musser & Co. brought a suit in replevin in the
district court of Sheridan county against John King, and
alleged in their petition that they were the owners of and
entitled to the immediate possession of certain chattels,
and that John King unlawfully detained possession of said
chattels from them. To this petition John King filed an
answer, consisting of a general denial. XKing had a ver-
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dict and judgment, and Musser & Co. bring the case here
on error.  On the trial of the case Musser & Co. proved
that one William B. King, on the 16th of December, 1889,
gave his note to one Nathan Tibbets, and to secure the same
at the same time executed to Tibbets a chattel mortgage on
the property involved in this suit; that said William B.
King died insolvent on the 16th day of February, 1891,
and that Tibbets had assigned the note and the mortgage
securing the same to Musser & Co. After this proof was
made Musser & Co. offered in evidence the note and chat-
tel mortgage. John King objected to their introduction in
evidence on the ground, among others, that no proper
foundation was laid for their admission in evidence, and
that they did not tend to prove the issue made by the plead-
ings. The district court sustained the objection and ex-
cluded the note and chattel mortgage, to which ruling
Musser & Co. took an exception. No other or further evi-
dence was offered on the trial of the case. The only error
assigned here is the ruling of the district court in exclud-
ing from the jury this note and mortgage. The issue in
the case was the right of Musser & Co. to the immediate
possession of the property replevied, and by their petition
they predicated their right to the possession of the property
on their ownership of the same,

In replevin, as in all other actions, the evidence should
correspond to the allegations in the pleadings. If Musser
& Co. based their right, as is probable, to the possession of
this property on their ownership of the note and chattel
mortgage, they should have so stated in their petition. In
other words, they should have pleaded the facts. If they
claimed to be the actual owners of the property, an alle-
gation that they were the owners of it was sufficient. If
they claimed a special ownership in, or lien upon, the prop-
erty, and predicated their right to the possession of the
property on such special ownership or lien, the petition
should lrave stated the facts in reference thereto. (Haggard
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v. Wallen, 8 Neb., 271.) The note and mortgage offered
did not tend to prove that Musser & Co. were either the
owners of or entitled to the possession of the property.
There was no evidence offered showing that William B.
King was either the owner or in possession of this prop-
erty at the time he mortgaged it to Tibbets. The law, in
the absence of all evidence on the subject, will not indulge
the presumption that one who made a mortgage upon chat-
tels was either the owner of or in possession of such prop-
erty at the time he made such mortgage when the holder of
such mortgage seeks to recover possession by replevin of
such property from a third party. (Everett v. Brown, 64 Ia.,
420; Warner v. Wilson, 73 Ia., 719; Gibbs v. Childs, 143
Mass., 103.)

The petition in this case was doubtless framed upon the
theory that the mortgagee of chattels is the owner of the
legal title thereto, and in Adams v, Nebraska City Nat.
Bank, 4 Neb., 370, it was so decided. An examination of
that case, however, shows that the point was not necessary
to a decision of the case. The action was brought by a
mortgagee of chattels in possession thereof to restrain a
sheriff from levying upon and selling said chattels under
an execution against such mortgagee, and the court held
that the petition did not state such a case as authorized the
interference of a court of equity to restrain the sale. There
can be no question but that the conclusion reached was a
correct one; but the other point stated in the first para-
graph of the syllabus of the case, viz., “ A mortgage of
chattels transfers to the mortgagee the whole legal title
to the thing mortgaged,” was not involved in the case.
This case, if not expressly, has in effect been many times
overruled by the decisions of this cou;t; and we think it
is the almost universal understanding of both the bench
and the bar of the state that the mortgagee of chattels ac-
quires only a lien upon the mortgaged property, and not
the legal title thereio, by virtue of such mortgage. That
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the interest of a mortgagee in chattels is that of a mere
lien has been frequently recognized by this court.

In Tompkins v. Batie, 11 Neb., 147, it was held: “A
mere tender of the amount secured by a chattel mortgage
to the creditor on the day fixed for payment, although not
accepted nor kept good, has the effect to release the prop-
erty from the lien of the mortgage.” This case was re-
affirmed in Knoz v. Williams, 24 Neb., 630.

In Gillilan v. Kendall, 26 Neb., 82, the court said : “The
mortgagor of chattels, until foreclosure, possesses a benefi-
cial interest in the property mortgaged, and will convey a
good title by a sale of such property to one who purchases
in the open market in good faith and without notice, actual
or constructive, of the mortgage.”

A chattel mortgage has also been recognized by this
court as a mere lien upon the property mortgaged in the
following cases: Marseilles Mfg. Co. v. Morgan, 12 Neb.,
66; Grand Island Banking Co. v. Frey, 25 Neb., 66;
Gandy v. Dewey, 23 Neb., 175,

In Grimes v. Farrington, 19 Neb., 44, the court held
that the mortgagor of personal property, upon which an at-
tachment issued against him had been levied, had the right,
under the provisions of section 235 of the Civil Code, to
resist the attachment by a motion to discharge the same.

In Hamilton v. Lau, 24 Neb., 64, the court said: “In
every morigage there is a trust created in a certain sense in
favor of the mortgagor in respect to the residue or surplus
after the application of sufficient of the fund to satisfy
the claim of the mortgagee.”

In Jordan v. Hamilton County Bank, 11 Neb., 499, it
was held:. “ Where a senior mortgagee of chattels, for the
purpose of depriving of his security a junior mortgagee of
a part of the same property, fraudulently releases that por-
tion on which his mortgage is the exclusive licn, the same
being adequate security, he will not be permitted, to the
prejudice of the latter, to go upon the property covered by
the second mortgage for payment of his demand.”
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In Newlean v. Olson, 22 Neb., 717, the mortgage in
controversy contained this clause: “If the mortgagee shall
at any time feel unsafe or insecure, he may seize and sell
as aforesaid the property.” The court held that the words
¢ feel unsafe and insecure” did not authorize the mortgagee
to exercise an arbitrary discretion in taking possession of
the mortgaged property, but that before he could take pos-
session thereof the mortgagor must have done or been
about to do some act tending to impair the mortgagee’s
security.

In Harman v. Barhydt, 20 Neb., 625, the court said
that the transfer of one of several notes secured by a chat-
tel mortgage was an assignment pro {anto of the mortgage
to the person to whom such note was assigned.

Chapter 12, Compiled Statutes, 1893, prescribes one
method by which chattel mortgages may be foreclosed. By
section 6 of that chapter-it is provided that the sale shall
be in the day-time, in the county where the mortgage was
first filed, or in any county where the property may have
been removed by consent of parties and in which the mort-
gage has been duly filed. This court construed this stat-
ute in Loeb v. Millner, 21 Neb., 392. In that case Mill-
ner resided in Webster county and made a mortgage of
some chattels to Loeb, who resided in Adams county. The
mortgage was filed in Webster county, but was never filed
in Adams county. Loeb took possession of the chattel
property, brought it into Adams county,and advertised and
sold it in pursuance of the statute just quoted. Millner
then sued Loeb to recover the value of the property pledged
to secure the debt, and the court held, in effect, that the ad-
vertising and sale of the property by Loeb in Adams
county was a conversion by him of the property, and that
he was liable to Millner for its value less the debt which
Millner was owing him and which the property was pledged
to secure.

These cases show that the doctrine of this court is that

61
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the only interest which a mortgagee of chattel property has
therein by virtue of such mortgage is that of a lien-holder.
A chattel mortgage then, whether in writing or not, is a
pledge of personal property to sccure the performance of
the promise of the mortgagor or someone for whom he
stands sponsor. It need not be in writing. (Conchman v.
Wright, 8 Neb., 1; Ostertag v. Galbraith, 23 Neb., 730;
Sloan v. Coburn, 26 Neb., 607.) A bill of sale, absolute
on its face, may beshown to be a chattel mortgage. (Omaha
Book Co v. Sutherland, 10 Neb., 334.)

The question is, what was the intention of the parties
pledging the property? If it was intended to be a se-
curity, then it is a chattel mortgage, no matter how, or in
what form, the pledge may be expressed; and the legal
title to property pledged by a chattel mortgage remains in
the mortgagor until divested by foreclosure proceedings and
sale in pursuance of the statute; and until the legal title
of the mortgagor is thus divested, the mortgagee has.
merely a lien upon the mortgaged property. If the mort-
gagee of chattel property is the owner of the legal title
thereto, it would seem that such property should be listed for
taxes against him; and yet we do not think that any such
a contention can be maintained. Would an indictment for
larceny which alleged the property to be in A be sustained
by proof that A’s title was that of a mortgagee? By sec-
tion 8, chapter 12, Compiled Statutes, 1893, it is provided
that when a mortgage shall have been foreclosed as pro-
vided in the said chapter, all right of equity of redemp-
tion which the mortgagor had in such property should
be and become extinguished. This is a recognition by the
legislature of the mortgagor’s title to personal property
until the same had been divested by foreclosure proceed-
ings. Section 9 of the same chapter makesthe sale, trans-
fer, and disposal of personal property by a mortgagor dur-
ing the existence of the lien created by such mortgage a
felony without first obtaining consent in writing of the
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owner and holder of the debt secured by such mortgage;
and section 10 of said chapter denounces as a felony a
removal of the mortgaged property out of the county in
which it was situate at the time it was mortgaged and during
the existence of the lien created thereby. Here, again, is
another legislative recognition that the legal title to mort-
gaged chattels remains in the mortgagor thereof until di-
vested by foreclosure proceedings. .

The first point of the syllabus in Adams v. Nebraska City
Nat. Bank,4 Neb.,370, must be overruled. This doctrine,
that the mortgagee of chattels is the owner of the legal title
thereto, is a judicial myth,—a legal fiction. Its origin is
somewhat shrouded in obscurity. It probably came to
England with the conquering Normans; and certain it is
that it was nurtured and grew to maturity under the fos-
tering care of the common law courts of that country.
These courts professed themselves unable to give any
construction to a contract except that warranted by the
very letter thereof; and it was the equity courts of that
country, who, by applying to contracts the doctirine of a
great teacher, that “the letter killeth, but the spirit giveth
life,” extended to the mortgagor or pledgor of chattels the
right to redeem the same by his performing the promise
which the pledge was given to secure; and these courts
exercised this power upon the theory—as good now as it
was then—that the doctrine of forfeiture was abhorrent:
to the conscience of a chancellor. There are many and
respectable authorities which hold to the doctrine that the
mortgagee of a chattel is the owner thereof; but these cases,
no matter where found, nor by whom written, have for

- their precedent the common-law English courts. This
doctrine, whether it originated in the necessities of Vene-
tian commerce, or had its origin in the fendal system of the
Normans, is an alien to our institutions and a stranger to
our jurisprudence, where the courts apply both legal and
equitable remedics in the administration of justice, and
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where the law requires that contracts shall be construed
according to the intention of the parties thereto. It is the
construction of Shylock, demanding the pound of flesh, no
more nor less, because so nominated in the bond, The
judgment of the district court is

AFFIRMED.
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Robert H. Oakley sued Valley county in the district
court thereof to recover from said county the amount called
for by three certain warrants drawn by the chairman of
the board of county commissioners of said county on the
treasurer of said county and drawn on the road fund of
districts Nos, 5, 6, and 8, respectively, bearing dates of
June 10, 1875, October 5, 1875, and April 3, 1877, re-
spectively. The petition alleged that each of said warrants,
on the date drawn, were presented to the county treasurer
of said county and not paid for want of funds, and that
since the issuance of said warrants there had been money
in the county treasury with which to pay the same; that
although Oakley had repeatedly demanded payment thereof,
no part of either of said warrants had been paid. To this
petition the county interposed an answer alleging, in sub-
stance, that no such funds as those on which the warrants
were drawn were then in existence, and that there was no
money in the hands of the county treasurer on the dates
when said warrants were drawn and presented for the pay-
ment thereof. To this answer Oakley demurred. The
district court overruled the demurrer and dismissed the
action, and Oakley brings the case here on error.

Where a plaintiff demurs to an answer of a defendant,
the demurrer will be carried back to the petition, and if
that is found to be defective, the demurrer: will. be.over-
ruled. (Hower v. Aultman, 27 Neb., 251.) Does this pe-
tition state a cause of action? This question must be
answered by a construction of certain sections of chapter-66,
revenue law of 1869 (Gen. Stats., 1873, p. 896), and chap-
ter 67 of the law of 1866 (Gen. Stats., 1873, p. 950).

Section 30 of said chapter 66 provided the rate of taxa-
tion which county authorities might levy for all purposes.
Among these purposes they had authority to levy for roads
a poll tax of two dollars, or one day’s work, and ' a land
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tax in any rate not exceeding four dollars to the quarter
section, such tax to be paid in money or labor, at the rate
of two dollars per.day, at the option of the person taxed.
By section 32 of said act the county commissioners of the
county were required to meet at the county seat on the
first Monday of July in each year and levy the necessary
taxes for the current year. By section 38 of said act it
was provided that the county treasurer should be the col-
lector of taxes ; and by section 39 it was provided that road
taxes might be discharged by paying cash or labor in the
manner provided by section 30 of the act; and that section
provided that the county treasurer should receive in pay-
ment of road and poll taxes certificates showing the per-
formance of labor in payment of the road tax assessed.
Section 40 of said chapter provided that whenever any
taxes should be paid to the county treasurer he should
make out and deliver to the person paying the same a re-
ceipt therefor and specify in such receipt whether the taxes
were paid in cash, state warrants, county or road orders, or
supervisor’s receipts, as the case might be.

On June 7, 1867, the legislature passed an act which be-
came part of said chapter 67, and is found in General
Statutes, 1873, at page 958. Section 1 of this act pro-
vided that one supervisor should be elected annually in
each road district. By section 5 of the act it was provided
that the county treasurer, upon the order of the county
commissioners, should pay the supervisor of each road
district the funds in the treasury belonging to said road
district, and that the supervisor should expend the money
to the best advantage of his road district; and by sectiod
6 of the act it was provided that such supervisor should
give a receipt for all road taxes that had been paid in labor.
By section 6 of said chapter 67 it was made the duty of
each supervisor of roads to notify all able-bodied male
residents between certain ages to perform one day’s labor
upon the roads in his district in each year. By section 7
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of said chapter it was provided that if any person liable
to perform road labor should fail to perform the same or
pay two dollars in money in lien thereof, the supervisor
should collect such road tax by suit. By section 13 of
said chapter it was provided that all moneys collec'ed by
the supervisors of roads in lieu of labor and in discharge
of poll taxes should be expended by him in the improve-
ment of roads in his road district. By section 14 of said
chapter it was provided that road supervisors should make
an annual settlement with the board of county commis-
sioners showing the amount of money that had come into
their, the supervisors’, hands by virtue of their office and
how the same had been expended; and by section 15 of
said chapter it was provided that one-third of all moneys
paid into the county treasury in discharge of road tax
should constitute a county road fund, which should be at
the disposal of the county commissioners for the general
benefit of the county for road purposes; aund that the other
two-thirds of all moneys paid into the county treasury in
discharge of road tax should constitute a district road fund,
which should be expended only in the road district from
which it was collected.

It will thus be seen that whatever money the treasurer
of Valley county had in his hands belonging to the road
districts, on which the warrants in suit were drawn, he
held in trust for such road districts, and such money was
at the disposal of the supervisors of said road districts, and
at their disposal only. In other words, the chairman of
the board of county commissioners had no authority to
draw a warrant against money in the hands of the county
treasurer belonging to the various road districts of the
county. He had no more authority to draw a warrant
against the money belonging to the road districts of this
county than any other citizen of the county had; nor did
he have any more authority to draw warrants against the
road funds in the county treasurer’s hands to pay the debts
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of eaid road districts than he had to draw a warrant
azainst the funds of a school district in the treasurer’s hands
for the payment of a debt owing by such school district.
Warrants issued by the county commissioners for a pur-
pose not within their jurisdiction are void and do not bind
the county. (Walsh v. Rogers, 15 Neb., 309.) The war-
rants sued upon were void. The petition did not state a
cause of action. The district court was right in dismissing
the action and its judgment is '

ATFIRMED,

HARRISON, J., having presided on the trial in the court
below, offered no opinion.
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distances. T'hompson v. Harris............ cierareanasrntserenienne 230

2. When it is shown by uncontradicted evidence that a sec-
tion corner was located by the government surveyors at a
certain point, such location must control, even though it
is at a place different from that given in the field notes
and plat. Woods v. West........ teeseeresnernartrasans.rane censences 307

3. Where the description in a deed contains a call to and
along a line, the true location of which is uncertain, parol
evidence is admissible to show that at the time of the con-
veyance a particular line was, in the community, generally
recognized by the name used in the deed. Hanlon v. Union
P, R. Co....covvvnrirrnrernnnnnnnnen. eneerer s eraanes veerrenees B2

4. Maps proved to be in common and accepted use in the
community at the time of the conveyance, are likewise
admissible for the same purpose. Id.

Bridge Contracts. See COUNTIES, 3.

Briefs. See REVIEW, 2-4.
Briefs containing reflections upon the integrity of a trial judge
will be stricken from the files of the supreme court.
Ganzer v. Schiffbauer .......... Cevreneas R : X ::

Brokers. See REAL ESTATE AGENTS.
Building Contracts. See MECHANICS' LIENS, 6.

Burden of Proof. See FRAUDULENT CONVEYANCES,1, 5.
REPLEVIN, 4.
1. Is on party alleging fraud. Bank of Commerce of Grand
Island v. Schlotfeldt.......... [T creeeee ven ceeseneaninitonnne 212
2. Defendant cannot complain because the court did not
charge the jury that the burden of proof upon a certain
issue was upon plaintiff, where the instructions given did
not imply the contrary. Laing v. Nelson.....voearueercernrenne 253

Carriors. See STREET RAILWAYS.

1. Where property delivered to a common carrier for ship-
ment is destroyed in fransitu, the measure of the shipper’s
damages is the market value of the property at the place
of destination at the time it should have been delivered.
Atchison, T. & S. F. R. Co.v. Lawler........ erersereseienns cieere. 356

2. Rulings on evidence relating to measure of damages for
destruction of property destroyed in fransitu, character of
goods, and authority of person to go with the car, Aeld, to
be without error. Id.
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Carriers—concluded.

3.

A contract between shipper and carrier limiting liability
of latter for damages to the the goods shipped, resulting
from carrier’s negligence, is void. JId.......ccceerveeninnneenens 367

Certificates of Deposit. See NEGOTIABLE INSTRUMENTS.

Challenges, See JURY, 3.

Character. See CRIMINAL Law,1.

Charge. See GRAND JURY, 1.

Charters. See MUNICIPAL CORPORATIONS, 4.

Chattel Mortgages. See ATTACHMENT, 11. REPLEVIN, 11.

VOLUNTARY ASSIGNMENTS.

. The mortgagor may recover damages caused by illegal sale

of chattels. Buffalo County Nat. Bank v. Sharpe....ccovves.. 123

. The legal title to mortgaged chattels remains in the mort-

gagor until divested by foreclosure. Musser v. King....... 893

. A mortgage of chattels to be thereafter acquired is invalid

as against purchasers and attaching creditors of the mort-
gagor. Steele v. Ashenfelter .......... crecessserenrsnesosnsiceinsens 170

The assignment and delivery of a note as collateral will
carry the mortgage also; and the assignee may sue in his
own name. Kavanaugh v. Brodball .......covvvrererressesionees. 875

. When permitted by the terms of the mortgage the fore-

closure sale may be made in a different county than that
in which the goods were mortgaged if the mortgage has
been filed in the county where the sale is to be made.
Buffalo County Nat. Bank v. Sharpe....ceververevsoerarerssresses. 123

A debtor in failing circumstances, acting in good faith, may
lawfully prefer certain creditors and secure them by chat-
tel mortgage. Hewitt v. Commercial Banking Co...... ceseeens 820

. In an action by a mortgagee to recover attached chattels

from a sheriff, the latter cannot recover merely upon a
finding that the value of the goods was sufficient to sat-
isfy both mortgage and attachment. Mc¢Donald v. Bow-

AN cevvveneonerosseressonsasereorsasssssnserasnssssetssssesresnesarenassnnes 269

In replevin by the holder of a mortgage to recover the
chattels from a person other than the mortgagor, there is
no presumption that the latter was the owner or in pos-
session at the time the mortgage was given. Musser v.
King........ ceeeranenaieenisantenstisen nsrasananans cerrearacansresseeneenee 892

. A mortgage gives to the mortgagee no right of possession

of the chattels mo..gaged when the note secured is
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Chattel Mortgages—concluded.
wholly without consideration. McGhee v. First Nat. Bank
of Tobias...... renseseteaireseerneeranses
10. Declarations of a mortgagor, made after the execution of
the mortgage, are admissible in an action between the
mortgagee and creditors of the mortgagor for the purpose
of establishing fraudulent intent of latter. MecDonald
L 21 2 T
11. If such declarations are made while the mortgagor re-
mains in possession of the property, they are admissible

as part of the res geste. Id.

Checks. See TAXATION, 7.
Christian Science. See PHYSICTANS AND SURGEONS.
Cities. See MUNICIPAL CORPORATIONS.

Collateral Security. See BANKS AND BANKING, 1-4. RE-
PLEVIN, 11.

Collectors. See TAXATION, 2,3, 7.

Commissions. See REAL ESTATE AGENTS.
Compromise. See FRAUDULENT CONVEYANOES, 6,
Concurrent Insurance. See INSURANCE, 9.
Condemnation.Proceedings. See EMINENT DOMAIN.
Confirmation. See EXecuTioN SALES. JUDICIAL SALES.

Consideration. See CHATTEL MORTGAGES, 9. HUSBAND
AND WIFE. INFANCY, 6,7,9. MORTGAGES, 1. Sus-
SCRIPTION. USURY, 4.

Conspiracy.
The record examined, and found to contain no evidence to

support the verdict againgt part of defendants. Hardin
v. Sheuey........

RS 9N eas Ess aRe000eNleeer EUstIItICINIIOORONeRERIRIIOITS

Constables. See REPLEVIN, 1.
1. It is the duty of a constable to exercise all reasonable
diligence necessary to a compliance with the mandates of

an execution intrusted to him for the satisfaction of a
judgment. Steele v. Crabiree .....eene....

2. A constable is liable to an execution creditor for damages
resulting from negligencein seeking out and levying upon
available property of defendant under an execution in
his bands. Id.

8. Notice of an application to enjoin execution, and reliance
of constable upon false representation of defendant in re-

62

92

270

623

420
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gard to appeal from, and stay of, judgment upon which
_ the execution was issued, are not sufficient excuses for fail-
ing to make a levy. Id.

L

The failure of a constable to levy upon property subject

to execution under a writ in his hands is not excused by |

a subsequent demand on plaintiff for an indemnity bond,
and it matters not that the bond was refused. Id.

5. Sec. 189 of the Code, requiring defendant to give notice
within twenty-four hours that he excepts to replevin bond,
does not apply to an undertaking approved by aconstable
in an action pending before a justice of the peace. Thomas
V. EdGerton c.c.vvveeiiiinenenncnriinirssesaioronnns cesssescenses tevesense

Constitutional Law. See CRIMINAL LAw, 7-9. SUPREME

Courrt.

1. Secs. 985 and 1017 of the Code, forbidding appeals from
justices where judgmeot for twenty dollars or less is
claimed in cases tried to a jury, are not unconstitutional.
Moise v. Powell........ ceeuesensiinsenteenensarorattrnennane

2. An act appropriating a definite sum of money to reimburse
a county for expenses of a murder trial, and directing the
auditor to draw a warrant in favor of the county treasurer
for the amount appropriated, is not unconstitutional.
State v. Moore........ Crererietirenerieretensiens cereneraennens cerneans

3. Sec. 25, ch. 80, Comp. Stats., in so far as it attempts to
authorize the state treasurer alone to invest moneys in his
hands belonging to the permanent educational funds of
the state, contraveunes sec. 1, art. 8, of the constitution,
State v. Bartley. ...covscecersiensenssicsssossossssnsisssssnrssessesesens

Contempt.

Where a court gives an inflammatory charge to agrand jury,
attorneys for a person indicted thereby, who in good faith
allege in respectful language that the charge is inflam-
matory, and move to quash the indictment on that ground,
are not guilty of contempt. Clair v. Stale........cecevrue......
Cobb v. State.......... Chereventivesiseesasesctnsstsansaceratserassasaanes

Contests. See ELECTIONS.

Continuance.

1. Allowance of continuance is discretionary with trial
court. Home Fire Ins. Co. v. Murray. ....coceuveeve.covrenenes .
2. Applications for continnances or postponements of hear-
ings are addressed to the discretion of the court and will
not be reviewed except for abuse of discretion. Nebraska

25

672

208

534
545

601

Loan & Trust Co. v. Hamer.......ovvenvenns ceverneeesrensernsasese 282
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Continuance—concluded.
8. The provision of sec. 961 of the Code, for continuance in
justice court for a period net exceeding ninety days, has
no application to causes in the county court proper and not
within the jurisdiction of the county judge as a justice
of the peace. Strickler v. Foegel.....ccoeessrrvesereerecosencaans T3

4. Causes pending in the county court are continued by oper-
ation of law from term to term until disposed of. Id.

Contracts. See BANKS AND BANKING, 7. CARRIERS, 3.~
CouNTIES, 3. DEEDS. INFANCY. JUDICIAL SALES,
13. MErcHANICS' LIENS, 6. MUNICIPAL CORPORA-

TIONS, 6. PRINCIPAL AND AGENT, 2. RELEASE AND .
DISCHARGE. SALES, 2-4. SCHOOL LANDS. SPECIFIC
., PERFORMANCE. STATUTE OF FRAUDS. SUBSCRIPTION.
1. Specific performance of a contract will generally be en-
forced only as the contract was made by the parties. Rice

v, GibDS ...c..ue..n. ceeareseiesneecerennes cevsrsesnreriestrosenseesineses 264

dence held not to prove a return of property or notice

of an election to rescind a contract of sale within a reason-
able time. Jones v. Wessel........... [N veerenens [ 118

Contributory Negligence. See NEGLIGENCE. STREET
RATILWAYS.

Conversion. See TRUSTS.

Conveyances. See BOUNDARIES. DEEDS. EXECUTION
SALES. FRAUDULENT CONVEYANCES. SPECIFIC PER-. -:
FORMANCE.

Corporations. See ADVERSE PoOSSESSION, 2. MUNICIPAL
CORPORATIONS. :

1. A corporation is not chargeable with knowledge, or bound: -
by the acts of an officer in a matter in which he acts for ...
himself. Byffalo County Nat. Bank v. Sharpe ................ 123

9. Agents of corporations have no implied authority to give
away corporate property or create corporate obligations
gratuitously. Robertson v. Buffalo County Nal. Bank........ 235

3. Under the subscription contract set out in opinion the
subseribers promised to take and pay for stock of a corpo-
ration de jure, not of a corporation de facto thereafter to |
be organized. Capps v. Hastings Prospecting Co............... 470

4. A de jure corporation is one whose right to exercise a cor-
porate function wounld prove invulnerable if assailed by
the state in quo warranto proceedings. Id.

5. Corporation de jure did not exist where there had been a
failure to file articles in the office of the county clerk of
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Costs.
Fees of gnardian ad litem should be allowed by the court

the county in which the principal place of business was
to be located. Id.

. A subscription of stock to preliminary articles of associa-

tion, not purporting to be a contract with an existing cor-
poration, does not estop the subscriber from afterwards
denying the legal existence of the corporation in a suit by
the alleged corporation upon the subscription. Id........ . 471

See INSURANCE, 16.

and taxed and collected as costs. [Englebert v. Troxell...... 196

Counsel. See ATTORNEYS. INFANCY, 6-8.

Counties. See CONSTITUTIONAL LAw, 2. HIGHWAYS. :‘RE-

WARD. TAXATION.

1. Injunction lies at suit of taxpayer to restrain issuance and

payment of a warrant for an illegal purpose. Ackerman
O. Thummel ...u o ceeeeviinnieireireenreririnnesensnesonnsnens veeeeesee 9B

. Warrants issued by a board of county commissioners for

a purpose not within their jurisdiction are void and do not
bind the county. Oakley v. Valley County .....cceverernenne. 900

. Under sec. 83, ch. 78, Comp. Stats., an increase of five

hundred dollars from the contract price for the erection of
a bridge cannot be enforced when the increase was con-
tracted for without bids. Townsend v. Holt County ......... 853

County Clerks. See CoUNTIES.

County Court. See CONTINUANCE, 3, 4. ,

County Judges. See TRUSTS.
County Treasurer. See COUNTIES. TAXATION.

Coupons. See MORTGAGES, 10.

Courts. See AcTIONS, 2. CREDITOR’S BILL. GRAND JURY,
1

1-3. JUDICIAL SALES, 8. REVIEW, 37. SUPREME
COURT.

Credibility. See WITNESSES.
Creditors. See BANKS AND BANKING, 1-4.
Creditor’s Bill.

1. The state is not a proper party to bring an action in the

nature of a creditor’s bill to determine the bena fides of
conveyances of property claimed by a receiver to belong
to the assets of an insolvent state bank. State v. State
Bank of Wahoo. ...cccocovcirveiieieesiociiiscasesesserssessnssosenssn 192

. Supreme court has no original jurisdiction in such a case.

Id.
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Criminal Law. See GRAND JURY. JURY, 3. LARCENY.
RAPE.

1. Where one’s character is in question, only evidence of his
general reputation is admissible. Knowledge of a witness,
gained by personal acquaintance or dealings, may be ex-
cluded. Berneker v. State........ouuvevvvunrureeveneiriniersinneen 810

2. An assignment that the court erred in admittiog evidence
of defendant’s receiving property at dates subsequent to
the receiving for which he was convicted, is too indefinite,
because it fails to designate any specific testimony of
which complaint is made. Id.

w

The indorsement of the name of a witness on the copy of
the information in record for review raises the presumption
that such indorsement was made at the proper time. Id.

[N

. The admission of incompetent testimony to prove a factis
harmless error, where such fact is established by other
evidence. Lamb ¢. Slale...eeuveereriireisnieererinrnreinieveeerennn 312

o

A conviction may rest on the uncorroborated evidence of
an accomplice, when, considered with all the testimony, it
satisfies the jury beyond a reasonable doubt of the guilt
of the accused. Jd.

. Where a jury returns into court and asks to have the evi-
dence of certain witnesses for the state read by the re-
porter from his notes, it is error for the court to direct the
evidence to be read in absence of defendant’s counsel who
was not notified of the procedure. Bartell v. Stute. ......... 232

=]

-3

. By the word “district,”” as used in sec. 11, bill of rights,
providing place of trial in criminal cases, is not meant
‘‘judicial district,” but that portion of the territory of the

.state over which a court may at a particular sitting exer-
cise power in criminal matters. State v. Crinkiaw.. ......... 759

8. The word “ district,” as used in sec. 11, bill of rights, may,
and generally does, refer to the county where the crime is
supposed to have been committed, but also includes any
and all territory, by law, attached to such county for ju-
dicial purposes. Id..........cee.eeuee cerernerrensietennaeas wreeraes . 760

9. The constitutional right to a trial before a jury of the
county or district where the crime is alleged to have been
committed is a mere personal privilege of the accused,
and may be waived by him. Id.

10. Recognizance set out in opinion keld sufficient to comply
with sec. 324 of the Criminal Code, providing for appeal
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Criminal Law—concluded.

11. Under sec. 388, Criminal Code, a recognizance is not inval-
idated by reason of defects in the form thereof, if it appear
at what court the party was bound to appear and that the
court or officer before whom it was taken had the power to
require and take it. Id.

Crops. See EXECUTION SALES, 5. MORTGAGES, 2.
Cross-Bills. See PLEaDING, 7.

Cross-Examination. See FRAUDULENT CONVEYANCES, 4.
WIrNESSES, 3.

Crossings. See NEGLIGENCE, 6.

Damages. See CARRIERS, 1. CHATTEL MORTGAGES, 1. CON-
STABLES, 2. EMINENT DoMAIN. HIGHWAYS, 1. MAs-
TER AND SERVANT. MUNICIPAL CORPORATIONS, 1,3,
" 5. RAILROAD COMPANIES, 2-5. REMITTITUR. REVIEW,

6. SLANDER.
In an action for personal injuries, when plaintiff' proves his
earning capacity where he resides, it is error to admit evi-
"dence of a greater earning capacity for the same period in
towns where much higher wages were paid. Omahka & R.

- V. R. Co. v. Ryburn..........ue........ Cemrenerensen venveneennna87, 89-91

Death by Wrongful Act. See RAILROAD COMPANTIES, 5.
Declarations. See CHATTEL MORTGAGES, 10, 11,

Decrees. See JUDGMENTS. JUDICIAL SALES, 11. MoRT-
- GAGES, 12, 13. REvIEw, 35, 36.

Dedication.

The acts of the owners of land in platting it as an addition
to a city, causing the plat to be recorded and conveying
the land by deeds which describe the property as lots and
blocks according to the plat, amount to a common law
dedication to the public of that portion of the land reserved
by the plat for streets. Pillshury v. Alexander ...............

Deoeds. See BOUNDARIES, 3, 4. DEDICATION. INFANCY, 3,
) 6-8. STATUTE OF FrAUDS, 1.

Where a person makes with the state a contract for a deed to
school land, plats the land, conveys certain lots by war-
ranty deed and assigns the contract to another, the state
subsequently conveying title to the assignee, the legal title

-acquired by the latter passes at once, by operation of law,
to the grantee under the warranty deed by a conveyance
from the assignee to the original holder of the contract.
Pilishury v. AIETANAET covueeerveeernarusvnernsonrersorssensassssrsan

242

242



INDEX. 919

Default. See EJECTMENT, 2. JUDGMENTS, 3. MORTGAGES, 9.
When a petition states a cause of action it is error to render

judgment in favor of a defaulting defendant. Bouscaren v.
Brown ..... sesserresnnene [ETPPIRTPN [ vireerestersasnarreioranses 122

Deferred Payments. See VENDOR AND VENDEE.

Deficiency Judgments. See MORTGAGES, 5-9.

Delinquent Taxes. See TAXATION, 2,3,

Demurrer. See PLEADING, 6.

Description. See BOUNDARIES, 3, 4.

Directing Verdict. See TRIAL, 1.

Disafirmance. See INFANCY.

Discretion. See CONTINUANCE, 2. GRAND JURY,1. JUDG-
MENTS, 3. SPECIAL FINDINGS.

Dismissal. See APPEAL, 10. CRIMINAL LAw, 10. REVIEW,
- 25,

Distriet Courts. See JUDGMENTS, 4.
Dividends. See BANKS AND BANKING, 1-4.
Documentary Evidence. See EVIDENCE, 5.
Donations. See BANKS AND BANKING, 7.

Ejectment.
1. Plaintiff must rely upon thestrength of his own title and
not upon the weakness of that shown by the adversary.
Bigler v. Baker..evereerereenes Cerrereianns eerteinina ceanenees . 3286

2. Where vendor puts vendee in possession nnder a parol
agreement of sale and the latter makes lastingand valua-
ble improvements, such facts amount to a performance of
the contract by him and are a sufficient defense in eject-
ment by vendor, notwithstanding default in payment for
land. Id.

3. Payment of purchase money and interest into supreme

court by defendant in ejectment made condition of affirm-
ance of judgment in his favor. Id......ccceccererenneerenenee.. 339

Elections. See RAILROAD COMPANIES, 1,

The party introducing ballots in evidence in a contest case
must show that they have been preserved according to
law, or that they have not been tampered with. Martin
0. MLE8....c.eveenirencarisiresinsnsassesnrecssessanstsissanrsssnssossesess 138

Electric Railways. See STREET RAILWAYS,
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Eminent Domain. See HiGEWAYS. TRESPASS.
1. The valuation of property taken for a right of way for
a railroad should be made as of the time of filing the pe-
tition for the assessment of damages. Fremont, E. & M,
V. R. Co. v. Bates......ccouuueveneeeeernunrevurnnnas cenrerereiieitniene

2. Evidence to be considered in determining how much that
part of a farm not taken has been depreciated in value
by appropriation of right of way. Id.

8. On trial of appeal from an award in condemnation pro-
ceedings, testimony to prove rental valne of farm after
appropriation of right of way is competent to show de-
preciation in the value of the farm by the exercise of
the right of eminent domain. Id.

Equity. See Actions, 2. INJUNCTION, 2. SPECIFIC PER-
FORMANCE.

Error. See APPEAL.

Error Proceedings. See INSTRUCTIONS, 8. NEw TRIAL,
2. REVIEW.

Original evidence canunot be received in supreme counrt to

contradict or alter the record of the district court. Me-

Donald v. BOWMAN. cevvvenvaeiuvvernns svreesreenirennerssssssessnsessne

Estoppel.. See ATTAcHMENT, 10. EVIDENCE, 4, 7. INSUR-
ANCE, 3,5. JUDICIAL SALES, 5. LACHES. MECHAN-
1cs’ LIENS,6. RES ADJUDICATA. SPECIFIC PERFORM-
ANCE, 2.

1. In asuiton asupersedeas bond the surety is estopped from
alleging that a petition in error and transcript had not
been filed in the supreme court by his principal at the
time of the execution of the bond as recited therein.
Dunlerman v. SIOTeY.......ccccevuirunvvieeiensnensesesesonmesennsnnees

2. Persons subscribing for the stock of an association, then
acting as and assuming to be a corporation, are estopped
in a suit on such subscription from questioning the legal
existence of such corporation. Capps v. Hastings Prospect-

w0

To constitute an equitable estoppel by silence or acquies-
cence, it must be made to appear that the facts, upon
which it is sought to make the estoppel operate, were
known to the party against whom the estoppel is urged
and unknown to the party urging it. Nash v. Baker......
4. Persons who plat an addition to a city, record the plat,
sell part of the land and describe it in the deeds as lots
and blocks according to the plat,are estopped from claim-

381

269

447

470

204
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Estoppel—concluded,
ing title to the land reserved by the plat for streets, not~
withstanding the plat was not acknowledged as required
by sec. 105, ch. 14, Comp. Stats. Pillsbury v. Alexander... 242

Estrays. See LARCENY, 1.

Evidence. See ATTACHMENT, 6, 7. BOUNDARIES, 3, 4. CAR-
RIERS,2. CHATTEL MORTGAGES, 10, 11. CRIMINAL
LAw, 1, 46, DAMAGES. ELECTIONS. EMINENT
DomAIN. ERROR PROCEEDINGS. HoMESTEAD,1. IN-
SURANCE, 1, 5, 6. NEGLIGENCE, 7. PLEADING, 3.
REPLEVIN, 12,13. SALES, 4. SLANDER. TAXATION,
4-7. Trespass, 3. WITNESSES, 4, 5.

Evidence of a parol agreement contradicting the plain

terms of a promissory note is inadmissible. Van Etlen v.

Howell ...cvuveveeniinvrverernnnnnnn et etenctter teerneanstnrnetenenanranne 850

Refusal to admit original answer in evidence where an
amended answer has been filed, keld, not prejudicial error

o oo b T,

in case discussed in opinion. FeGavock v. City of Omaha...86, 87

=

1

3. Trial of an issue as to the trne course of a river where it
was not prejudicial error to exclude certified copy of orig-
inal field notes. Bouvier v. Strickleltu...ouvseeeserasnreeernnnnn 792
The testimony of a witness in an action to which he was
not a party may be proved in a subsequent action to which
he is a party, as an admission. German Nat Bank of
Hastings v. Leonard......uoeeeveurereirnerseenessesesssnnsesessenenns .. 676

Lol

5. Book entries, made by a party in the regular course of his
business, are admissible in evidence on behalf of the ad-
verse party when in the nature of admissions. Id.

6. The testimony of a witness in another case may be proved
by any witness who heard it. The reporter’s notes are
not the best evidence. Jd......cceeeceeevrrerererniveevenennnnsn onw 677

7. Expert testimony is not competent, and cannot be received
upon a subject of inquiry of such a character as to be
within the knowledge of men of common education and
experience and to require no special skill, knowledge, or
experience in considering or forming an opinion upon.
Atchison, T. & S. F. R. Co. v. Lawler.......eveuvvveresrerrerennnns 356

Exceptions. See INSTRUCTIONS, 7, REVIEW, 32.

Execution Sales.
1. A purchaser of real estate, at a sale thereof on execution,
acquires thereby, prior to confimation only, the lien which
the execution debtor had on such land. Yeazel v. White... 432

2. Until sale is confirmed and a conveyance of the real estate
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Execution Sales—eoncluded.
executed and delivered in pursuance of such confirmation,
the legal title of the execution debtor is not divested. Id.
3. Under sale, confirmation, execution, and delivery of deed
the purchaser obtains the same title to the real estate the
execution debtor had at the time the judgment under
which the land was sold became a lien thereon, except as
- affected by subsequent tax liens. Jd.

4. The doctrine of relation back applies only to the title. It
has no necessary reference to the guantum of the estate
which the execution debtor owned at the time the judg-
ment became a lien. Jd......cooeeiieiiiiiiiiiiniiiieniiiennnne. . 433
B. The owner of real estate that has been sold on execution
is entitled to the possession, rents, and profits of such real
estate until confirmation of the sale. The purchaser can-
not legally replevy from him a crop of wild grass that
was harvested after the sale but before confirmation. Id.

Executions. See CONSTABLES. EXECUTION SALES. EX-
EMPTION, 2. HOMESTEAD, 4.

Exemption. See HOMESTEAD.
1. The head of the family may replevy exempt property
when the requirements to obtain exemption rights have
. been complied with. Starrett v. Deerfieldu....ce.corevrrenene, 846
The neglect or refusal of an officer, holding an execution,
to call appraisers to determine the value of property levied
upon, will not deprive the owner, who has filed an inven-
tory according to sec. 522 of the Code, of his right of ex-
emption, but the latter may sue for the value of the prop-
erty. Bender v. Bame .......cc.veeeeeiiereccrnrecroserssersssrsrneee 521

®

Expert Evidence. See EVIDENCE, 7.
Explosives. See NEGLIGENCE, 7, 8.
Factors and Brokers. See REAL ESTATE AGENTS,

False Representations. .
Hardin v. Sheuey............ cressiacetucasnsnerasssssnssesrraressnserssecses 820

Father and Child. See INFANCY,7.

Feos. 8ee Costs.

Field Notes. See BOUNDARIES, 2. EVIDENCE, 3.
Final Order. See REVIEW, 21,

Findings. See REPLEVIN, 8,

Fire Insurance. See INSURANCE.

Fo_reclosure. See CHATTEL MORTGAGES. MORTGAGES.
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Foreign Corporations. See ADVERSE POSSESSION, 2.

Forum. See TAXATION, 3.

Fraud. See FRAUDULENT CONVEYANCES. STATUTE OF

FRAUDS.

Will not be presumed but must be proved by party alleging

it. Bank of Commerce of Grand Island v. Schlotfeldt.........
Cargon V. SLEVENS w..ceerrreveriresievereseciersorarorsartsassnssessrsses

Fraudulent Conveyances. See CHATTEL MORTGAGES, 10,

1.

W

11, CREDITOR’S BILL. HOMESTEAD, 4.
A creditor of the vendor who seeks to invalidate a sale
upon the ground of fraud must prove facts from which a
legitimate inference of fraudulent intent can be drawn.
Bank of Commerce of Grand Island v. Schlotfeldt...... reeeane .

. An intention to defraud cannot be inferred merely from

the fact a preference was given to a certain creditor. Id.
Hewilt v. Commercial Banking Co.

. Frandunlent intent in the exeention of a chatitel mortgage

preferring certain creditors is a question of fact for the
determination of the jury. Id.

In an action involving the bona fides of a conveyance of
chattels from the husband to the wife where fraud upon
creditors is alleged, it is error for the court to prevent a
liberal cross-examination of the parties to the transaction.
Cox v. Einspalr ...ceeveevereeicvrniiannne

. The burden is upon the wife to establish by a preponder-

ance of evidence that her husband’s conveyances to her,
after he contracted debts, were not fraudulent. Carson v,
Stecvens ..... [ ceeesenreniones cvrearens seestesarsenrierenrasarassennan

‘Where a conveyance is fraudulent, and certain creditors
attack it and defeat it npon that ground, another creditor
is not required to treat it as void, but may still ratify it
and enforce rights given him thereunder. German Nat.
Bank of Hastings v. Leonard.......

Freeholders. See JUDICIAL SALES, 5.

Garnishment. See ATTACHMENT.

1.

Is anthorized by sec. 244 of the Code only after judgment
upon which an execution has been returned unsatisfied.
W hitcomb v. Atkins........ cethneseteererasonentorseaessansssuseas

. Payment of money by a garnishee, in obedience to an

order of a justice of the peace, entered in a case where
sammons in garnishment was issued before judgment had
been rendered against defendant, is no defense in a subse-
quent action by defendant or his assignee. Id.

212
112

212

820

411

112

676
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Gifts. See BANKS AND BANKING, 7. CONSTITUTIONAL
Law, 2,

Government Corners. See BOUNDARIES, 1, 2.
Grades, See MUNICIPAL CORPORATIONS, 1.

Grand Jury.
1. Wide discretion is allowed to presiding judge in directing
attention to particular subjects of inquiry.  Clair v. State,
Cobb v. State ........ reresesnanee Ceseietunte et rasteaae suaaas

2. A party indicted, who honestly believes that he has been
prejudiced by an abuse of discretion of the trial judge in
a charge to the grand jury, may, in respectful langunage,
allege error therein without being guilty of contempt, Id.

3. The existence of facts which will warrant an indictment
is a question for the grand jury, and should not, as a rule,
be assumed by the judge. Clair v. State oveeeeerssveeanenn...

4. Charge set out in the opinion merited the criticism that it
was *inflammatory.” Id.

Guaranty. See BANKS AND BANKING, 5, 6. MORTGAGES,
10. SaLEs, 2-4.

Guardian Ad Litem. See INFANCY.
Guardian and Ward. See INFANCY.

Habeas Corpus.

The writ is not & corrective remedy, and is never allowed as
a substitute for appeal or writ of error. State v. Crinklaw,

Harvesting Machines. See SALEs, 2-4.

Highways. See NEGLIGENCE, 6.

1. Damages assessed in establishing public roads should be
paid out of the road fand belonging to the road district
in which the land is sitnated. Ackerman v. Thummed......

2. Under the revenue law of 1869 and the road law of 1866
(Gen. Stats., pp. 896, 950), money in the hands of a
county treasurer belonging to a road district was at the
disposal of the supervisors thereof. Oakley v. Valley County,

Homestead.

1. Inan action to discharge the lien of an attachment, Teg-
istration as a voler is not conclusive upon the question of
residence. Mallard v. First Nat. Bank of North Plaite......

2. In order to establish the abandonment of a homestead
there must be an intention to change the residence and
an actual change. Id.

534
545

535
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3. Sufficiency of evidence to sustain a finding that home-.

stead had not been abandoned. JId.

4. Where the ownership of a homestead, exempt before ren-
dition of ajudgment, was by mesne conveyances transferred
from the judgment debtor to his wife, the right of the
wife to assert such homestead exemption was in no way
affected by the frandulent intent with which either of said
conveyances was given or received. Munson v. Carter......

Horse Railways. See STREET RAILWAYS.

Husband and Wife. See FRAUDULENT CONVEYANCES, 4,
5. MORTGAGES,1. REPLEVIN, 2, -

The extension of time of payment of her husband’s past due

indebtedness is a sufficient consideration to support wife’s

contract as his surety for snch debt. Smith v. Spaulding,

Impeachment Expenses. See AUDITOR OF PUBLIC Ac-
COUNTS, 1.

Improvements. See EJECTMENT, 2.
Incorporation. See CORPORATIONS, 3.

Indemnity Bonds. See CONSTABLES, 4. LosT INSTRU-
MENTS.

Indictment and Information. See CriMiNAL LaAw, 3.
GRAND JURY, 3. LARCENY, 4. RAPE.
Allegations in an information which are immaterial and un~
necessary .muay be treated as surplusage, and be entirely
rejected. Hallv. S1ate......eueeersenieiemreererirersneeernnesissssone

Infancy. See NEGLIGENCE, 5.
1. All contracts of an infant except for necessaries are void-
able at his election within a reasonable time after he be-
comes of age. Englebert v. Trozell....c..uereeererenrvrierennnnnne

2. Validity of contract of infant does not depend upon rati-
fication. To invalidate it after minority ends he must by
some act disaffirm it. Id.

3. The bringing of a snit to cancel a deed made by plaintiff
when a minor is a sufficient disaffirmance. Id.

4. In case discussed in opinion, services performed by a guard-
ian ad litem in defending a suit brought to foreclose a real
estate mortgage executed by the infant’s ancestor were
not necessaries. Id.

5. What is a reasonable time after majority within which to
disafirm a contract made during minority must be de-
termined from the circumstances of the case. Id.

417

339

320
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Infancy—concluded.

6. One seeking to disaffirm a contract on the ground that he
was an infant at the time of its execution must return the
consideration in his possession at the time of disaffirmance,

He is not required to return the equivalent of what he
disposed of during minority. Jd....c...eeeserreeereenrrernrennns 198

N

Where a father receives the consideration for an infant’s
deed to Jand and with the money buys the infant a piano,
the Jatter, when he arrives at majority and has retained
the piano, is under no legal obligation, as a condition of
disaffirmance of the deed, to return the piano to the vendee
or tender back the purchase money. Id.

8. A deed made by an infant to his guardian ad Zitem for fees
for services is voidable at the election of vendor when he
becomes of age. Id.

9. The compensation allowed an attorney as guardian ad litem
should be taxed as part of the costs in the case; and no
other, different, or greater amount can be collected. JId.

10. There is no such thing as an innocent purchaser of minor’s
property. Id.......... Ceveertrantreretiasanes [PPSR ) § 4

Information. See INDICTMENT AND INFORMATION,

Injunction. See RAILROAD CoMPANIES, 1.

1. Lies at suit of taxpayer to restrain issnance by county
clerk and payment by treasurer of a warrant for an illegal
purpose. Ackerman v. Thummel........ TTTPOOTN ceorrsennens. 95 -

2. Whether complainants in equity have been guilty of
laches in not suing sooner should be determined from the
facts and circumstances of each case. Richards v. Hatfield, 879

8. An injunction should not be granted in supreme court on
application of the receiver of an insolvent state bank to
Testrain a sheriff from selling property attached under pro-
cess of a district court in an action where the receiver in-
tervened and failed to obtain a favorable ruling upon a
claim that the attached property belonged to the assets of
the bank. Adrnold v. Weimer............ Ceesseertiiesatanerainacans 224

Insolvent Banks. See ATTACHMENT, 1, 2. BANES AND
BANKING, 1-4. CREDITOR’S BILL.

Instructions. See BANKS AND BANKING, 6. EMINENT Do-
MAIN. LARCENY, 5-7. NEGLIGENCE, 4. Rapr, 3.
REVIEW, 5, 10. STREET RAiLways, 1, 2.

1. On question of negligence, set out in opinion, and ap-
proved. Omaha Street R. Co. v. Duvall.............. cerrenianaas 33, 34
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Instructions—concluded.

2. Not complained of in motion for new trial cannot be re-
viewed in supreme court. Dunphy v. Bartenbach............ 143
3. Must be considered together, and if when so construed they
state the law applicable, correctly, it is sufticient. Blakesice
v, Brotn.cooiiiiiinniiennns Ceereserrtreisaenes ererrressenersaiasnrenrane 130
4. An instruction which leaves the jury at liberty to disre-
gard a material fact established by the evidence is erro-
neous. Bouscaren . Browh...cccccovveveiiiiviiinaieeinnrnieiannens 723
5. Where a party does not request an instruction upon a par-
ticular subject he cannot complain because none was
given. Laing v. NelsOn.....cccoo.ovevtiviiniiiiiininnin i, 263
German Nal. Bunk of Hustings v. Leonard.....cue.ceeeivinnnnnn. 676
6. Where the substance of an instruction has already been
given it ne d not be repeated. Atchison, " & S. F. R. Co.
Do Lwler.cooov e e 37
Murphy v. Gould . T8
7. Instructions will not be reviewed in supreme court unless
they were excepted to below. Reclor v. Canficld. ............ 595
Qlaze v. Parcel.. ...ccvvvveiiiiiiivnivicivineiineinnn. . 732
Bourier v. Strickletl cooocoviniiiiiiiiiiiiiiiiiiiioiirirneenenns 792
8. In an error proceeding au assignment that the trial court
erred in refusing to give a group of instructions asked will
be considered no further than to find one of the group was
properly refused. Hiatt v. Kinkaid....ccccocovrivriinnniinnnnnn, 178
Murphy v. Gowld.....cccccoevviiinaniil. . 728
Hewift v. Commercial Banking Co.....ceeeveernveeeresneennnnnnen 820
9. A misstatement of the law by the court in an instruction
upon a material issue in the case is reversible error, even
where the correct rule is stated in other paragraphs of the
charge. Carson v. Stevens.......c.cooeeene. corsereonanes errserannne 112
Insurance. See RAILROAD COMPANIES, 5. REVIEW, 29.
1. Ordinarily, plaintiff in an action on a policy should es-
tablish that proof of loss was made according to the terms
of the policy. Western Home Ins. Co. v. Richardson......... b ]
2. Where the answer puts in issue the execution and delivery
of the policy, the company thereby waives the terms re-
lating to proof of loss. Id.
3. Where the insurer rejects proof of loss on tbe ground that
it was not furnished in time, insufficiency thereof is un-
availing. Id............. rereeereteeebeatuen et eeate tasaratasaaens P

. After aloss, when the company denies the validity of the

policy and liability thereunder, a cause of action immedi-



928

INDEX.

Insurance —continued.

10.

11.

12.

13.

14.

ately accrues in faver of insured, notwithstanding the
policy contains a clause giving the insurer an option
cither to pay the loss or replace the property damaged
within a specified time. Id.

. In an action on a policy relieving the company from lia-

bility unless the premium be actually paid, it was held,
under the evidence, that payment of premium after loss
related back to date of tender, and that the insurer was
estopped to deny liability., Id.

. It is competent for the insured, who is acquainted with

the value of property destroyed at time of fire, to testily
thereto. Id.

. Instructions in action to recover loss under cyclone insur-

ance policy. Home Fire Ins. Co. v. Murray. ..... cerererraenas

. Violation by insnred of a provision in a policy prohibiting

other insurance does not render the policy void, but void-
able at the election of the insurer. Hughes v. Ins. Co. of
North America....... ceresetnrenserierennatseenniran crvesensornes coenaes

. In an action upon a policy the violation of a provision

which prohibits the insured from having other insurance
is a defense, unless it be shown that the violation was
brought about by fraud or mistake or has been waived by
the insurer. Jd.

Under a policy which limits the commencement of an
action thereon to six months after the fire, and gives the
company sixty days after proof of loss to make payment,
limitation does not begin to run against insured until ex-
piration of the sixty days. German Ins. Co. of Freeport v.
Davis........
Moving of tenants from insured building the night before
a fire without knowledge or consent of insured did not de-
feat recovery under a provision making the policy void in
case the premises become vacant and unoccupied, when
the policy recited that the building was occupied by in-
sured’s tenant. Jd.

A provision requiring notice and proof of loss is valid, and
in an action on the policy plaintiff must prove it was com-
plied with or waived by the company. Id.

Letter by secrefary of company to holder of policy, set out
in opinion, did not waive condition requiring proof of loss.
Id.

Authority of adjuster must be shown where his acts are
relied upon to establish waiver of proof of loss. Id.

601

626

700
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Insurance—concluded

15. Where insured was orally examined by company’s ad-
juster, and made statements which were reduced to writ-
ing, signed, and sworn to in the belief that he was com-
plying with requirements of the policy for proofs of loss,
whether the agent induced such belief and excused other
proof, was for the jury to determine. Hanoter Fire Ins.
0. V. GUSLIMa.cvvreereneesenrenrenens vonees cevernarae cresseseretrniinnne

16. On rendering judgment on policy of insurance on re:l
provpert,y a reasonable attorney’s fee may be allowed and
taxed as costs. Id. ’

17. Case where statement in application for policy that a
watcbman is kept upon the premises did not relieve the
insurer from liability for loss caused by fire during watch-
man’s absence. Id.

Interest. See UsURY.

Intervention. See Reczivins, 5.

Inventory. See EXEMPTION, 2.

Issues. See APPEAL, 3. REVIEW, 20.

Joindéi'. See REVIEW, 35.

Joint Motion. See NEw TRIAL, 2.

Joint Occupancy. See MASTER AND SERVANT.
Journal Entries. See REvVIEWw, 33.

Judgments. See EXECUTION SALES. HOMESTEAD:4, MORT-
GAGES, 5-9. PLEADING, 4. REPLEVIN, 6-8. RES

o ADJUDICATA. REVIEW, 16-25, 33-36.
1. Cannot be bhased on evidence not in issue by pleadings, un-
less the pleadingsare amended. McGarock v. City of Omaha,
2. Unless execution is stayed by a strict compliance with
statute the judgment creditor is entitled to immediate
execution. State v. Lajflin ...
-Dunterman v. SOrey...ccererserrnvecrveionnns crerersens vesenineneisens

3. Rulings of trial courts in vacating judgments at the same
term at which they were rendered are discretionary, and
will not be reversed where there has been no -abuse of dis-
cretion. Bigler v. Baker....cvieeeeuiicreniniios orersnonns ceasees .

4. A district court has no aunthority to vacate or ‘modify its
judgments after the term at which they were rendered, ex-

- .cept as provided by statute and in the exercise of general
equity powers. Ganzer v. Schiff bauer.....cccovevnreerernnesene

b.- Allegations of petition to vacate judgment after term at

63

929

828

65

447

325

633
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Judgments—concluded.

which it was rendered, referred to in opinion, are not snffi-
cient to show that petitioner was prevented by unavoida-
ble casualty or misfortune from defending his suit, within
the meaning of sec. 602 of the Code. Id.

. In asuit commenced at a former term of court, a judg-

ment, not entered by confession, isalien from the first day
of the term at which it is rendered, and thelien of a mort-
gage recorded during the same term, before entry of the
judgment, is inferior thereto. Norfolk State Bank v. Mur-
PRy eetereraeerereetsterenetnserieeutsnearentataerarins

Judicial Sales. See APPEAL, 4. EXECUTION SALES MORT-

1

GAGES, 2, 14. Revigw, 19.
Caveat emptor applies to all judicial sales. Norion v. Ne-
braska Loan & Trust Co......cecicrvieiniiisieininiiieeinniinaraanes .

. In proceedings to enforce a decree rendered in foreclosure

of areal estate morigage for less than the amount due, the
deduaction by appraisers, from the value of the property, of
the balance omitted from the decree, as being a subsisting
lien, vitiates the sale. Schullz v. LoomiS...ccuveers vevnnanens

. Where a sale has been vacated for irregularities, a second

and higher appraisement under an alias order is not a valid
ground of objection to confirmation. Nebraska Loan &
Trust Co. v. HAMEr .ceavenennenrninnaeninninennens ceceraenstatienenann .

. A sale-will not be vacated for inaccuracies of recitals in

the published notice which were in no way prejudicial to
the parties or the purchaser. Id.

. Aun appraiser was a freeholder where he took a deed as

security and afterward, but before the appraisement, paid
the grantor further money under an agreement that the
deed should be treated as absolute. Id.

. Whether the qualifications of an appraiser may be im-

peached by parol evidence to show that a deed to him, ab-
solute on its face, was in fact a mortgage, quare. Id.

. Where it does not appear that an appraisement is unfair, a.

sale will not be vacated because one of the appraisers mis-
conceived the manner of estimating the value of the prop-
erty. Id.

. Courts should not set aside judicial sales to satisfy debts,

because of depression in business or financial stringency.
Id.

. An order of coofirmation may be made at an adjourned

term of court, and at any reasonable time after the return
of the order of sale, even though such return be made be-

735

395
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281
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Judicial Sales—concluded.

fore'the expiration of the full period permitted. for that
purpose. Id.

An order of confirmation is so far final that a purchaser
from the person to whom a deed has regularly issuned
thereunder is mot bound by a subsequent revocation
of the order upon proceedings commenced after he has ac-

10

quired title. Hollister v. Mann.......ceceveneeses creseeanes ceveenn 572

11. A judicial sale must be made in accord'\nce thh the de-
cree of the court, and the terms of the decree cannot be
changed by agreement, of parties or counsel, not incorpo-
rated into the record. Nebraska Loan & Trust Co. v.

12. The officer conducting a sale is not required: to entertain
any hids coupled with conditions not in conformity with
the terms of the decree. .Id.

13, Until a bid is accepted it is a mere proposal and may be
withdrawn by the bidder. Alter acceptance it beconies
a binding contract and cannot be withdrawn or changed
except under such circumstances as would justify the re-
scission or reformation of other contracts. Id.

Jurisdiction. See AcTiOoNS, 2. APPEAL, 10. CONTINUANCE,
3. CREDITOR’S BILL. CRIMINAL Law, 7-9. Re-

VIEW, 29, 34, 37. SuUPREME COUR1. TAXATION, 3.
‘When the receiver of an insolvent bank intervenes in an ac-
tion in the distriet court he submits to the jurisdiction
thereof. Arnold v. Weimer....c.covvrvvvenrest veeveeravnens resareee
Arnold v. Globe Investment Co.........

Peregesessciesnatatsarsranianas

Jury. See ACTIONS, 2. CONSTITUTIONAL Law, 1. CRIMINAL
Law, 6,

1. Right to jury trial in supreme court. In re Pelition of
Attorney General ........coommvverieeiiisnnscrieronisiearsnrosiosensascs
2. Obhject of sec. 11, bill of ughts provndmg for a trial in a
eriminal ease in the county or district where the crime is
alleged to have been committed. State v. Crinklaw. ........
3. Assignments of error based upon overruling challenges to
jurors will not be considered unless the record discloses
that the challenging party exhausted his peremptory chal-
lenge. Blenkiron v, Stale.........eeeeeerarvuneeriieieniececnnrnases
Jenking v. MiteRell...... covvcrrereerarerssseeseesssrsessorsmmersssasns

Justice of the Peace. See APPEAL, 7-10. CONTINUANCE,
3, 4.

Knowledge. See SPECIFIC PKRFORMANCE, 2.

282

225

759

11
664
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Laches. )
"Patties whi caused or contributed to delay in bringing 'suit
in equity cannot maintain the defense of laches. Rich-
drds v. Halfleld. .. D PR IR

Land Contracts. See DEEDS. SPECIFIC PERFORMANCE, 3.
STATUTE OF FRAUDS, 2.

Landiord and Tenant. See STATUTE OF FRAUDS, 2. ,
1., Dunphy v. Bartenbach....... ceneens veernene crreenes Cereneereenesarenat
.2, Acceptance by lessor of rent from an assignee under a
lease does not release the original lessee from a covenant
.to pay rent for a fixed period. Bouscaren v. Brown.........

T.arceny.

1. To constitute larceny of an estray, converted to his own
use by the finder, the felonious intent to misappropriate
maust have existed at the time of taking the estray into
‘his possession: . Lamb v. State......cccevrerrrcnseiecinreienionnnid

"o

Where the felonious intent is formed after the possession

of the animal is acquired, the finder is' not guilty of lar-

“ceny, although he subsequently appropnates the property

to his own use. Jd.

3. In a prosecution for larceny of a stray animal it is not
necessary to the conviction of the accused that, at the
time of the taking of the property, he should have known,
or have had reason to believe, who was the owner, Id.’

‘4, An indictment charging the accused with “stealing three
hogs about eleven months old, weighing about one hun-

" dred seventy-five pounds each, each of the value of twelve

.. -dollars?’ is sufficiently definite.. Barnes v. State............

6. It is not error to instruct that the jury may convict on
finding the defendant guilty of ‘stealing’ the property
described. Id. '

6. Auinstruction defining larceny as at common law is faulty
" if it omits any essential element of the crime. Id.........

. 7. An instruction wb_ich_authorizes a conviction without a
finding of felonious intent is erroneouns. Id.

Law Firm. See ATTORNEY AND CLIENT.

Lawyers. See INFaNCY,8, 9.

Tiease. See LANDLORD -AND TENANT, 2. STATUTE OF
FraAUDS, 2.

Legislative Appropriations. See CONSTITUTION 1. LAW,2,
Levy. See (ONSTABLUS, 1-4.

879

151

722

312
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Libel. See SLANDER. CLt
License. See TRESPASS, 3.

Liens. See ATTACHMENT, 1,3. ATTORNEYS' LI1ENS. Juba-
MENTS. MORTGAGES.

Limitation of Actions. See ADVERSE PossEssioN, 1. IN;
' FAXNCY, 5. INSURANCE, 10. MECHANICS' LIENS, 1.
TRESPASS, 2. .
Sec. 19 of the Code, providing when actions shall be deemed
commenced, does not apply to limitations made by agree-
ment. Home Fire Ins. Co. 0. MUrray w...ovesviseressosnecencnae 597

Lis Pendens. See JUDICIAL SALES, 10,
Loans. See PERMANENT ScHOOL FUND.

Lost Instruments,
1. Where an instrument negotiable by delivery is lost before
! maturity, a bond of indemnity should be required as a
condition of recovery thereon. Kirkwood v. First Nai Bank
of Haslings... R PP
Kirkwood v. Exchange Nat. Bank of Hastmgs
2. Where it is clearly shown that the instrument was pay-
. able to order and not indorsed, or that it was lost after
maturity, no indemnity should generally be required. JId.

Malice. See SLANDER, 1.

.
Managers of Impeachment. See AUDITOR OF PUBLIC Ac-
COUNTS, 1.

Mandamus. See PbRMAt\ENT ScrooL FUND.
1. Will not lie to compel managers to audit cla.lms for ex-
penses of impeachment. Barry v. State.......ceoveverrennnn... 371
2. Will lie to compel the auditor of public acecounts to draw
his warrant in favor of the beneficiary undera valid legis-,
lative act appropriating a definite sum of money for a
specific purpose. State v. Moore .......... teeerasrerriniseiinteraas 854
3. Will not issue when its effect wounld be to reverse or vacate
an order made by a court or tribunal having jurisdiction,
although the order may be palpably erroneous. State v.
LaAfliNeceecreerariraeinenreisisisnessansnisssreniisss sssornnneseererasvees 442
Maps. See BOUNDARIES, 4.

Married Women. -
A married woman may contract as surety for her husband .
Smith v. SPAUIAING...c.vvviverererecerenirnreerienioserrsnesisornnsbane ) 339
Master and Servant. e
Where two railroad companies jointly occupy thesame tracks, ::: .
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Master and Servant—concluded.

each ig liable in damages for the injuries its employes in-
flict through negligence upon employes of the other com-
pany, in absence of negligence on the part of those injured.

Omaha & R. V. R. Co. v. Morgan .......... cerenas ceerecuranianes . 604
Master Commissioner. See JUDICIAL SALES, 12. MoRT-
GAGES, 14,
Maxims.
*‘Caveat eniptor'’ applies to all judicial sales. Norfon v. Ne-
braska Loan & Trust Co.. ....... ceererene [ cerensees 395

Measure of Damages. See CARRIERs, 1.

Mechanics’ Liens.

1.

[+1]

A mechanic’s lien will not be continued in force beyond
the statutory period of two years except as to such per-
sons, inc]uding mortgagees, as are made parties to an ac-
tion to foreclose within such period. Ballard v. Thompson,

. In.all cases the summons must be issued before the bar of

the statute is complete, although sufficient if served there-
after. Id.

. The failure 6f an account and statement filed to show af-

firmatively that the filing is within the requisite time to
secure the lien claimed, operates to defeat the relation
back of the lien as against liens in existence before the ac-
count was filed. Chappell v. SMith .ccvverernrervenunnnresnennnns

A recorded mortgage takes priority over liens for labor
und material no part of which was furnished before the
mortgage was filed. Id.

. One who farnishes material is not excluded from the ben-

efits of a lien solely because the materials were furnished
to a subcontractor of a subcontractor. Zurrs v. Keck......

A contract between builder and owner providing that all
material and labor shall be paid for promptly by the con-
tractor 50 as not to be the subject of a lien, and allowing
the owner to retain, out of any payment due or to become
due, an amount sufficient to indemnify her against any
claim for materials or labor, does not estop the contractor
from claiming a lien. JId.

Medicine. See PHYSICIANS AND SURGEONS.

Memoranda. See WITNESSES, 4.

Metropolitan Cities. See MUNICIPAL CORPORATIONS,

Minors. See INFANCY.

Misconduct of Attorneys. See ATTORNEYS.

529

579
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Monuments. See BOUNDARIES, 1, 2.

Mortgages. See JUDGMENTS, 6. JUDICIAY, SALES. ME-

1.

9.

10.

CHANICs' LIENS, 3, 4.
Extension of time to pay a husband’s debt is a good consid-
eration for a real estate mortgage upon the wife’s individ-
ual property. Luffalo County Nat. Bank v. Sharpe.........

. Mature corn crop, ungathered and not taken into account

by appraisers, does not pass to purchaser at judicial sale
of mortgaged premises upon which it isstanding. Foss v.

JMATTaeeavreiriniiainsesssasosnssscaseannes vevesave suncasrarseraes sonsnsion

An assignment by a vendee in an executory contract for
the sale of land, made to secure the payment of money,
is in effect a mortgage of the vendee's interest in the real
estate. Burrows v. Hovland............ o resereieieneriecenanees

. A mortgage executed and delivered in good faith, for a

valuable consideration, takes precedence over another
mortgage on the same properiy previously executed but
afterwards recorded, where it appears that the second
mortgagee had no notice of the first mortgage. Id.

. Under prayer for foreclosure and general relief a personal

judgment may be allowed for a deficiency. Grend Island
Sacvings & Loan Association v. Moore........ cereene [STTPPRIN .

. Where the prayer of a petition is for foreclosure and gen-

eral relief, a motion, made after confirmation, for a defi-
ciency judgment, with proper notice, will be treated as an
amendment of the prayer. Id.

. Deficiency judgment may be rendered against a purchaser

of land who assumed and agreed to pay the mortgage debt
as part of the consideration. Id.

A deficiency judgmeat will not be refused mortgagee be-

123

5569

464

686

cause he knowingly procured too great an amount to be

found due on the mortgage, where that finding was mutu-
ally disregarded in determining amouant of deficiency. Id.

When authorized by the terms of a mortgage given to
secure payment of a note, the mortyagee, after default in
payment of interest, may declare the entire debt due and
foreclose the mortgage or enforce personal liability on the
note. Id....cooeerrnnnns caereens rerreenereessesennesioererrocrentens .
Where a mortgagee sells and guaranties payment of the
bond, and, after default in payments, takes up some of
the interest conpons attached thereto, he may avail him-
gelf of the same remedies as existed before the sale, sub-
ject to the rights of the holder of the bond. Burneitv.
HoffMam .ceevveerenrererroioiscosnnerenias veeeriniies [TTPORNIN

687

569
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Mortgages—concluded.

11.

12

13.

14

After default of defendants in a foreclosure suit the filing
of an amended petition differing from the original only in
omitting an averment of an election to declare debt due,
is not operative to repudiate such election. Schuliz .
LOOMIG v reverenereererseriniensnaansneerenesisesssersnsssssen sonsasnee

Strict comphance with statute is necessary to obtain stay
of execution of decree in a foreclosure proceeding. If a
delay in filing request beyond the limited time occurs, the
right to the remedy is gone. Sate v. Laflin ......uuevevennens
The ruling of a district court, in recalling an order of sale
and permitting defendant to file a stay in a foreclosure
suit after twenty days from rendition of decree, is not void,
but ray be reviewed on error. Id............ PN
A district court has power to appoint a person, other than
the sheriff, as master commissioner, to make sale under
decree of foreclosure. American Intestment Co. v, Nye......

Motions. See ATTACHMENT, 5-7. BILL OF EXCEPTIONS, 1,

2. NEw TriaAL. REVIEw, 38.

Motormen. See STREET RAILWAYS, 1, 2.

Municipal Corporations. See ESToPPEL, 4.

L

L

A city must give notice of its proceedings to assess dam-
ages caused by a proposed change of grade, and of the
time and place where appraisers are to meet. McGavock
0. Cily of OMARG. cc.ovirervnienviireneens cerrrrrsrnnnsensereesssseesnns
Publication of an ordinance changing the grade of a street,
where the ordinance makes no provision for time and
place for the appraisers to meet, is not sufficient notice to
abutting property owners. Id.

Appraisement proceedings without notice will not defeat
an action at Jaw by a property owner to recover damages
resulting from change of grade of a street. Id.

Powers granted to a city may be exercised by a resolution
of the council, where the mode of procedure has not been
prescribed by the charter. Id.

An established grade of a street cannot be changed by an
ordinance which fails to provide for the appointment of

appraisers and assessment of damages as required by the

city charter. Id.......ccoovvennnnrnnne. crerrrrereenr e,

The contract of a municipal corporation which is invalid
when made, as in violation of some mandatory require-
ment of its charter, can be ratified ouly by an observance
of the conditions essential to a valid agreement in the

152

441

442

720

64

65
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Municipal Corporations—concluded. :
first instance. Guita Percha & Rubber Mfg. Co. v. Village
Of Ogalalll....ucveenierriririioreniiinnivinnesseronsorsesroeer. seseasens 1715

7. One who deals with a municipal corporation must, at his
peril, take notice of the powers conferred by its charter,
and whether the proposed indebtedness is in excess of the
limitation imposed thereby. Id.

Mutuality of Contract. See SPECIFIC PERFORMANCE, 1.
National Banks. See BANKS AND BANKING. USURY.

Necessaries.
Englebert v. Trozell....viceeruierneinnearossnsarsnceccennerasssssesseeeeness 196

Neogligence. See CONSTABLES, 2. STREET RAILWAYS.
1.- Order of submitting negligence and contributory negli-
- gence to jury in action to recover damages for personal
injuries. Omaha Street R. Co. v. Duvall ......... e 32
2. Instruction on questions of negligence and centributory
negligence set out in opinion and approved. Omaha Street
B. Co. 0. DUvall cvverersvreariarseranerinenssiensssssnsesesen seneneres 33, 34

8. Issuesas tonegligence and contributory negligence, where
the evidence is conflicting and from it different minds
may reasonably draw different conclusions, are for the
jury. Omaha Street R. Co. v. Loehneisen......cceevnverrsensnse 37
Omaha & R. V. R. Co. v. Morgan............ . 604
Chicago, B. & Q. R. Co. v. Wymore.... .. 645
Chicago, B. & Q. B. Co. v. Wilgus. ....sveceeenuveneesssverrsnenes 660
4. It is improper to state to the jury a circumstance or group
of circumstances as to which there has been evidence on
the trial and instruct that such fact or group of facts
amounts to negligence per se. Omaha & R. V. R. Co. v.
MOFGANaaciaeeieenireenereriieiriissrirsseneserete teonssesssissessnnnss 804
Chicago, B. & Q. R. Co. v. Ol8ER.cveeuersenrereerenerssssennness «ee 889

6. The law does not require a child of tender years to exer-
cise the same degree of prudence and care for its safety
that is required of a person of mature age and discretion,
Omaha & B. V. B. Co. v. MOrgan......cce.ceurrevenrvenrvrenannes .. 605
6. Railroad companies are liable for damages resulting from
their negligence in maintaining crossings over public
highways. Omaha & E. V. R. Co. v. Ryburn...covveeeveeneees 87
7. A verdict for damages for negligence may be supported
by inference, but the inference must be the logical, prob-
able, and reasonable deduction from proved or conceded
facts. Kilpatrick v. Richardson......... [P ¥ ]

8. Wherea railroad company deposits torpedoes in its unten-
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Negligence—concluded.
anted section house and shuts and securely fastens the
doors and windows thereof, and children improperly ob-
tain access and remove torpedoes which subsequently ex-
plode and injure them, the company is not liable for
damages. Slayton v. Fremont, E. & M. V. R. Co............... 840

Negotiable Instruments. See BANKs AND BANKING, 5,6.
EviDENCE, 1. LostT INSTRUMENTS. MORTGAGES, 9,
REPLEVIN, 11. USURY,4. '

1. A certificate of deposit of a bank, made payable to order
or bearer, is negotiable, and a bona fide purchaser thereof
for value before maturity, without notice of equities, is
protected to the same extent as an innocent holder of other
negotiable paper. Kirkwood v. First Nat. Bank of Hastings, 485
Kirkwood v. Exchange Nat. Bank of Haslings....... cesvnnenne. 497

2. The negotiability of a certificate of deposit is not destroyed
by a stipulation that it is payable on return thereof prop-
erly indorsed, nor by a provision that it is payable in cur-
rent funds, nor by a provision that it shall bear interest if
left six months, but no interest after six months. Id.

3. A certificate showing amount of deposit; to whom payable
in current funds on return of certificate properly indorsed;
that deposit is not subject to check; rate of interest if left
six months; no interest after six mounths, is overdue so as
to charge purchasers with notice of equities, after the ex-
piration of six months. Id.

Now Trial. See INSTRUCTIONS, 2. REVIEW, 18,

1. Motion for new trial is necessary to obtain review on error.
Zelr U0 Mller...ousceeniiininrioreieetisensntns crvssesssvansesronsorannees 191

2. In an action by several plaintiffs, where there was a ver-
dict against all, a motion for a new trial,, made by them
jointly, must be overruled if the verdict was correct
against one of them. BMcDonald v. Bvwman.. 270
Porter v. Sherman County Banking Co......c.covuvevenveereransees 275

Notice. See BiLL. oF EXCEPTIONS, 3, 4. CONSTABLES, 5.
CORPORATIONS, 1. INSURANCE, 12. JUDICIAL SALES,
4. MuUNICIPAL CORPUORATIONS, 1-3. SALES, 2-4.

Objections. See ABATEMENT. APPEAL, 3. INSURANCE, 3.
RevIEW, 30. TRIAL, 6.

Office and Officers. See AUDITOR OF PUBLIC ACCOUNTS.
CONSTABLES. PERMANENT ScHOOL FUND.

Officers. See BANKS AND BANKING, 7. CORPORATIONS, 1.
Official Bonds. See CONSTABLES, 5.
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Onus Probandi. See BURDEN OF PROOF. FRAUDULENT
CONVEYANCES, 5. REPLEVIN, 4.

Opening and Closing. See ATTACHMENT, 5.

Opinion Evidence. See EVIDENCE, 7.

Optional Contracts. See VENDOR AND VENDEE.

Orders of Sale. See MORTGAGES, 12, 13.

Ordinances. See MUNICIPAL CORPORATIONS, 2, 4, 6.
Original Jurisdiction. See SUPREME COURT.
Overruled Cases. §ee TABLE, anfe, p. xxiii.

Parent and Child. See RELEASE AND DISCHARGE.

Parol Evidence. See BOUNDARIES,3, 4. JUDICIAL SALES, 6.

Parties. See EXEMPTION, 1. MecHaxNIcs' LirNs, 1. MORT-
GAGES, 10. RECEIVERS, 1,2. REVIEW, 35.

Partnoership. See ATTORNEY AND CLIENT. REPLEVIN, 4, 5.

Payment. See GARNISHMENT, 2. TAXATION, 7. VENDOR
AND VEXDEE.

Penalties. See PHYSICTANS AND SURGEONS.

Permanent School Fund.
By sec. 1,art. 8, of the constitution the investment of the per-
manent school fund is under the management of the board
of educational lands and funds. Authority to invest a
portion of the fund cannot, by legislative enactment, be
conferred upon the state treasurer or other person. State
v. Bartley..... [P ceersenrnacneones cesssacnrnsrencrnesessannesces 298

Personal Injuries. See DAMAGES. MASTER AND SERVANT.
NEGLIGENCE,7,8. RAILROAD COMPANIES, 4,5, STREET
RAILWAYS.

Petition in Error. See ATTACHMENT, 3. NEW TRIAL, 2,
REVIEW.

Physicians and Surgeons.

Apy person not within the exceptions prescribed in the ach
creating the state board of health (Laws 1891, ch. 35), and
pot having complied with its requirements as to a certifi-
cate, who shall, under any pretense, operate on, profess to
heal, or prescribe for, or otherwise treat, any physical or
mental ailment of another, is liable to its penalties, State
0. Buswell.. . .ccosirvervnesennsnnnenn. ceeserseeeee evererssusenas voeees 158
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Plats. See BOUNDARIES, 2.

The plat of an addition to acity is not void because the own-
ers of the land platted failed to acknowledge the plat.
Pilishury v. Alexander.......oveeeeecereriiineiiianannen .

Pleading. See ACTIONS, 2. ATTACHMENT, 4. INSURANCE,2.
JUDGMENTS, 5. MORTGAGES, 5~7. PRINCIPAL AND

AGENT, 1. REPLEVIN, 3, 12,13. REVIEW, 32, TRUSTs.

1. Material averments of petition stand admitted when no
answer is filed. Bouscaren v. Brown.......... erreeeeeereenas

2. Allowance of amendment of pleadings is discretionary
with trial court. Home Fire Ins. Co. v. Murray.....cceeuu...

3. Evidence on a point not in issue by the pleadings cannot
be made the hasis of a judgment unless the pleadings are
amended. McGavock v. City of OMal@...cessirsinsnrersinnnans

4. An amended petition filed after answer day, in absence of
_appearance by, or notice to, defendants, forms no basis for
a judgment against them. Schullz v. lLoomis......... [ISTRIPN

6. Order permitting an amended answer to be filed will not
be reviewed unless the record shows an exception. Hiafl

. 0. Kinkaid. ........ cereanens N

6. Demurrer to an answer will be earried back to the petition,
and if the Iatter is defective the demurrer will be over-
ruled. QOakleyv. Valley County........cece cerevvennn srrerieenstioene

7. Where the owner of a building fails to file an answer to
the cross-bill of a material-man to foreclose a mechanie’s
lien, he cannot, on appeal, object to a finding in favor of

242

22

601

65

178

900

" the material-man. Zarrs v. Keck...cccvveerravriinieenrneioense 456

Pleading and Proof.
An assertion that there is a fatal variance between the plead-
ing and proof, should not have been made for the first time
in the supreme court. Smith v. PRElan uevvecesressevencrcrsonee

Pledges. See REPLEVIN, 11.

1. A chattel mortgage is a pledge of personal property to se-
cure the promise of the mortgagor or some one for whom
he stands sponsor. Musser v. King....occveecresnsrensnscivenas

2. In the absence of special equities, a pledgee of personal
property will not be required to exhaust his security be-
fore enfurcing his personal remedy upon the debt. Grand
Island Savings & Loan Association v. Moore...ecveuenenraneanee.

Policies. See INSURANCE. LIMITATION OF ACTIONS,

Possession. See STATUTE OF FRAUDS, 2.

765

893
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Practice. See ATTACHMENT, 4-7. BANKS AND BANKING, 1-4.
" PLEADING, 6. TRIAL. VENUE.

Preferring Creditors. See CHATTEL MORTGAGES, 6.
Premium. See INSURANCE, 5.
Prosumptions. See FRAUDULENT CONVEYANCES, 1, 2. .

Principsal and Agent. See STATUTE OF FRAUDS,1. UsURY,5.
1. An averment that an agent was duly authorized is sus-
tained by proof of subsequent ratification by his principal.
 Bigler v. Baker...... [T cersencaeiors ceressesesssisenssassreeraae

2. The acceptance by a principal of the fruits of an unau-
thorized contract made by his agent is a ratification of the
agent’s act, and relates back to the date thereof. Hughes
v. Ins. Co. of North America ....... vessesnsessesasssrasensnratien wos

Principal and Surety. See ATTACHMENT, 8-10. Esrop-
PEL, i. REVIEW,; 24, 25,

Priorities. See JUDGMENTS, 6. ©° MECHANICS' LIENS, 3, 4.
MORTGAGES, 4. :

Proceedings in Error. See APPEAL. ERROR PROCEED-
INGS. REVIEW.

Promissory Notes. See Usury, 4.
Proofs of Loss. See INSURANCE.

Public Funds. See COUNTIES, 2. PERMANENT SCHOOL
FuND.

Public Highways. See NEGLIGENCE, 6, STREET RAIL-

WAYS. .

Public Lands. S8ee ScHOOL LANDS. !
Public Roads. See HIGHWAYS.

Publication. See JubnicrAL SALES, 4. MUNICIPAL CoRrPO-
RATIONS, 2.

Questions for Jury. See FRAUDULENT CONVEYANCES, 2, 3.
GRAND JURY, 3. INSURANCE, 15. NEGLIGENCE, 3.
STREET RAILWAYS, 5.

Railroad Companies. See CARRIERS. EMINENT DOMAIN,
MASTER AND SERVANT. NEGLIGENCE, 8. STREET
RAILWAYS. TAXATION, 1. TRESPASS.

1. If electors have been induced through fraudulent repre-
sentations of the company’s agents to vote bonds, issuance
of the bonds will be restrained by injunction. Ngsh v,

BaKETveveiveeriiiiinniiiens sorsatsisnraressesivesoseresrersrsssnsencisnnsns

941

326

627

204
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Railroad Companies—concluded.
2. Railroad companies are liable for damages resulting from
their failare to maintain proper crossings at public high-
ways. Omaha & R. V. R. Co. v. Ryburns e..ueeeeeeeeuveennnn. . 87

3. A railroad company does not discharge its whole duty by
refraining from wantonly injuring a trespasser upon its
track after observing his position. Chicago, B. & Q. R. Co.

O WYmore w.....ooovivverciiins iorsevinennas e tererastanie s seebeons 646
Clicago, B. & Q. R. Co. v. Wilgus ......... cheerteeaiinnnisann ssieas 660

4. A railroad company is bound to exercise reasonable care
to avoid ipjuring persons who are known to be, or who
may be reasonably expected to be, upon its right of way.
Chicago, B. & Q. R. Co. v. Wymore..... .
Chicago, B. & Q. R. Co. 0. Wilgus......cocrevervversevevsesssnnen. 660

5. An agreement by a member of a relief department of a
railroad company, that acceptance of benefits thereunder
should operate as a release and satisfaction of all claims
for damages against the company arising from injury or
death, which could be made by him or his legal represent-~
atives, did not of itself waive a right of action. Chicago,

B. & Q. R. Co. v. Wymore.....ooesrvrernsns cenrenrenrans remenrenanas 646

Rape.

1. An information for' assault with intent to commit rape
need not allege the age of defendant, nor the age of the
person assaulted, where it is charged that the act was
committed forcibly and against her will. Hall v. State... 320

2. Such an information, where it is not averred that the act
was done with force and against the will of the prosecu-
trix, must show at the time of the assault that she was
under fifteen and the accused over eighteen years of age.
Id. .

3. In aprosecution for an assault with intent to commit rape,
where non-consent of female and use of force by male
under eighteen are charged, it is error to instruct the jury
that the defendant is guilty whether the attempted inter-
course was with or without the consent of the prosecutrix
and whether any force was used or not. Id.

Ratification. See BANKS AND BANKING, 6. FRAUDULENT
CONVEYANCES, 6, INFANCY. MUNICIPAL CORPORA-
TIONS, 6. PRINCIPAL AND AGENT.

Real Estate Agents.
1. Where agents secure a purchaser of bank stock for a com-
mission of all purchase money in excess of par value, they
are entitled to recover from the seller the amount of divi--
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Real Estate Agents—conciuded.
dends already earned which he retains as part of the
consideration in excess of the face of the stock. Blakeslee
v. Erein......... sesersessntsasienrne ceeseseanas veresees eoerssennas coevan

E

. Evidence, discussed in opinion, keld sufficient to establish
contract of employment on commission, and that the serv-
ices were performed. Jd.......ceceeeeennn. Cerreenrens cerenees 132,

Receipts. See TaxATION, 4-7.

Recoivers. See BANKS AND BANKING, 1-4.
1, The receiver of a state bank cannot bring an action in the
nature of a creditor’s bill in supreme court in the name

of the state to determine the bona fides of conveyances of
property which he claims belongs to the assets of the bank.

Stale v. State Bank of Wahoo. .......c.coevvnun ... .

2. Such an action should be brought in the name of the re-
ceiver of the bank. Td.

3. The receiver of an insolvent bank takes the assets
thereof incumbered with all valid liens thereon which at-
tached | rior to his appointment. Arnold v. VU'eimer........
Arnold v. Globe Investment Co....uevevvvennivneen veinnnnnns.

4, The compensation of receivers of insolvent state banks
for collecting collateral security of claimants shall he
fixed by the supreme court and paid from the proceeds of
collaterals. State v. Nebraska Suvings Bank...... .

5. The receiver of au insolveut bank who intervenes in
an action to which the bank is a party, thereby submits
himself to the jurisdiction of the court in which the ac-
tion is pending. Arnold v. Weimer........... Ceiresstareenenns
Arnold v. Globe Investment Co........... cresteranraiiestertnrararns

Recoiving Stolen Goods.
Instruction containing reference to valueof goods. Berneker
v. State...... tevsersrsecsnens esens teretarsatrerstierecteererissarasasins

Recitals. See EsToPPEL, 1.
Recognizance. See CRIMINAL Law, 10, 11,

Records. See APPrAL, 6. ERROR PROCEEDINGS. MORT-
GAGES, 4. REVIEW, 12. WITNESSES, 5.

Registration. See CHATTEL MORTGAGES, 5. MORTGAGES, 4.

Relation. See EXECUTION SALES, 3, 4. INSURANCE, 5. PRIN-
CIPAL AND AGENT, 2.
Release and Discharge.
Under an agreement by a member of a relief department of

130

133

216

. 225

355

216

. 22

. 812
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Release and Discharge—concluded.

a railroad company, that acceptance of henefits there-
under should operate as a release and satisfaction of all
claims for damages against the company arising from in-
jury or death, which could be made by him or his legal
representatives, acceptance of benefits and release of
damages by his widow bar a right of action in her favor,
bat not in favor of his children. Chicago, B. & Q. R.
Co. v. Wymore.....cuuu..... cererrrraceertersenerens [N veerinaes

Religious Liberty. See PHYSICIANS AND SURGEONS.

Remittitur.
Where a verdict is too large and the amonnt of excess definitely

appears from the record for review in supreme court, the
party in whose favor the verdict was rendered, in absence
of other error, may be permitted to remit the excess and
have judgment for balance affirmed. Omaha & R. V. R.
Co. U, RYBUTR wevereneeeerarrenrinnns

Replevin. See CHATTIEL MorTGAGES, 7. CONSTABLES, 5.

-

6.

:ExXkEcuTION SALES, 5.

- An officer, to justify his possession of attached property,

in an action of replevin, must show a regularly issued writ
of attachment. Spaulding v. Ocermire u....ooeeeuennnnnennnn.

. When the necessary requirements to obtain exemption

rights have been performed, the head of the family may
replevy exempt property, irrespective of ownership, being
that of husband or wife. Starrelt v Deerfield................ :

. Under a general denial in replevin the defendant may show

any facts tending to disprove the plaintiff’s ownership or
right of possession. Jeakins v. Mitchell

crane seceses sesssreneras

. Where the defense is that plaintiff and defendant are

partners and the property that of the partnership, the
burden is on plaintiff to establish his exclusive right. Id.

. Where one member of a firm replevies partonership prop-

erty, the value of defendant’s possession should be assessed
at its full value, Id.

Where the jury finds for defendant, the judgment must be
in the alternative for the return of the property or its

‘value. Goodwin v. Potter ...... vesrrrseces sesererereiitierinensonnnns

. A verdict for defendant which does not assess the value of

"the property, or defendant’s interest therein, is fatally de-

f-ctive, and a valid judgment cannot be entered thereon.
Id. '

. Finding for defendant and rendition of money judgment

thereon are erroneous in a case-tried to a court upon a

646

91

21

846

664

553
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Replevin—concluded. ' s
stipulation of facts, where the court failed to fix the value
of the property taken by plaintiff under the writ. Foss
v. Marr ......... [ ceerernenene tereennesienes eieteseetsienensananan

9. Plaintiff cannot recover unless he was entitled to posses-
" sion of the property at the commencement of the action.
Kavanaugh v. Brodball ............. veesnsasnoas crencesaresens sisneanan
10. Plaintiff must recover, if at all, on the strength of his own
© title.  Id.
11. Where the payee of a note secured by a chattel mortgage
" assigns it as collateral security, he eannot maintain re-
plevin to recover the chattels from a subsequent mortgagee
during the time the note is held as collateral. Id.
12. Where plaintiff bases his right of possession on special
-: ownership or-lien, he shouid plead the facts. Evidence
+ shonld correspond to the pleadings. JMusser v. King...
13.-Under allegations of ownership gnd right of possession,
where there is a general denial, note and chattel mortgage
owned by plaintiff are not admissible to prove his case,
the chattels having been replevied from ~one other than
mortgagor. Id.
14. Where plaintiff claims possession under a chattel mort-
. gage, it'is error to admit evidence tending to prove irreg-
ularities in foreclosure by the plaintiff subsequent to thé
commencement of the action. Smith v. Phelan............. o

Reporter’s Notes., See CRIMI_NAI; Law, 6. EVIDENCE, 6.
Reputation. See CRIMINAL Law,1.. - .

Res Adjudicata. - ‘
1. German Nat. Bank of Hastings v. Leonard......ccecsserseeennsran

2. A judgment in full forceisa eompleie bar to'a subsequent
¢ action between the parties thereto, or their privies, upon
the same subject-matter litigated in the first suit. Spear
v. Tidball................... seersrertiiactienesaiesnetorsres sranasenesssnns

Reg Gestee. See CHATTEL MORTGA‘GES, 11,
Rescission. See SALEs, 1. '
Resolutions. See MUNICIPAL CORPORATIOI\S 4,
Revenue. See TAXATION. '
Reversal. See REVIEW, 35, 36.

Review. See APPEAL. ATTACHMENT, 11. BILL oF EXCEPp-
TIONS. © CHATIEL 'MORTGAGES, 7. CONTINUANCE, 2.
-CriMINAL Law, 8. EJectmEXT, 3. EVIDENCE, 3.

64

945

559

875

. 892

765

676
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Review—continued.

~ Armann v. Buel....

*

7

10.

11,

GRAND JURrY, 2. HABEAS CoRPUS. INSTRUCTIONS,
2, 5, 7. Jury, 3, MaANDAMUS, 3. NEGLIGENCE, 7.
New TriaLn, 2. PLEADING, 7. REMITTITUR. WiIT-
NESSES, 1, 2.

. Briefs should not contain reflections upon the integrity of

district judges. Ganzer v. Schiff bauer.......oeevvvrennnveennenn.
Judgment in a case submitted to the supreme court with-
out briefs or oral argument will be affirmed without an
examination of the record. Zimmerman Mfg. Co. v. Tower,

, Assignments in a petition in error not relied on in the

briefs will be deemed waived. Gill v. Lydick........ cenenene .

Errors assigned in petition will not be considered unlees
pointed out in the brief. (laze v. Parcel.................. coneee

An assigument of error as to giving en masse certain in-
structions will not be considered further than to ascertain
one of them was properly given. Hiait v. Kinkaid.........
MceDonald v. BOWmMAN...c.vvvivereisersnsensorsesssssessans
Jenking v. Mitchell......

Murphy v. Gould ...

Berneker v, State .........covueeenrennen
Hewitt v. Commercial Banking Co........ ceeeercsesensrnsstsnrences

Inadequacy of damages found by the jury cannot be con-
sidered upon review when not-assigned-as error in the pe-
tition. Oliver v. Chicago, B. & Q. R. Cu.........
In order to obtain a review of alleged errors the petition in
error must assign the same with such particularity as to
enable the court to determine the precise ruling com-
plained of. Hanlon v. Union P. R. Co......... ressorans. seesesnes
An assignment, ‘‘ Errors of law occurring at the trial and
duly excepted to,” is not sufficient in a petition in error to
secure a review of rulings on evidence. Murphy v. Gould,

. An assignment in a petition in error, that * the court arred

in overruling the motion for a new trial,’’ is too general
where five distinct grounds are urged in the motios. Glaze
v. Parcel ..... vensne serseresiaerscerirarnenine
An assignment of error which does not specifically desig-
nate an instruction complained of will not be considered
in supreme court. Reference by affidavits not made part
of the bill of exceptions is insufficient. Hewiit v. Commer-
cial Banking Co.u.euecvvvveessessemsornsosesisousnessnnn, e
An assignment in a petition in error, that *‘ the court erred
in its rulings upon the introduction of evidence offered by

633

306

508

732

178
270

. 664

728
803
810
820

846

53

728

732

820
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Review—continued.

12

13.

14

by

15.

16

17.

18,

19.

20.

21.

22.

the plaintiffs,”” i3 not sufficient to present for review the
several rulings of the trial court excluding or admitting
testimony. Corelyou v. Maben................... rerereeserntenrares 512
An objection that the verdict is not sustained by evidence,
or is contrary to law, will not be considered upon a record
from which the verdict has been omitted. Hiatt v. Kin-

kaid............ ceererennns cersesoranraecanes Cereesertntateraiisrnntinanans 178
Finding not clearly wrong, where the evidence is conflict-

ing, will not be distarbed on review. Zarrs v. Keck........ 457
Armann v. Buel........ e teet e eneieetee e e rr e rasaeeas 803

Supreme court will not retry questions of fuct on petition
in error, bat will affirm the judgment where the evidence
is conflicting, if no questions of law are presented. Bar-
tel8 v. HilleS0M.cuuvienneinnenneenrarnsensreeiennnenes crrereniriniaienaae 118
Lancaster County v. Marshall...............

Verdict justified by evidence will not be reversed becaunse
of the comparative number of witnesseson each side. Ree- .
107 V. Canfield......uuiveeeiiiiiiinnniieiinarnie i iee e aeeeeaeneans 595

Where there is no general finding, and no special finding
upon the issues upon which the form of a judgment de-
pends, the judgment must be reversed. Kirkwood v. First
Nat. Bank of Hustings........ccveeereeeeeveenieiieiinreeseensanennss
Kirkwood v. Exchange Nut. Bank of Hastings

‘Where the testimony is not preserved by a bill of excep-
tions, the supreme court will not examine the question of
whether the verdict is sustained by the evidence. MMur-
DRY 0. GoUlde.cnnnniiiiiiiiiniiiecer e 728

An affidavit used on hearing of a motion for a new trial
caunot be considered upon review in supreme court, unless
made a part of the bill of exceptions. Berncker v, State... 831

In an error proceeding to review in supreme court a ruling
on a motion to vacate a judicial sale of real estate, only
such guestions as were presented to the lower court will
be considered. Norton v. Nebraska Loan & Trust Co... ...... 394

Parties will as a rule be restricted in supreme court to the
theory upon which the canse was prosecuted or defended
in the court of original jurisdiction. Smith v. Spaulding, 339
SR O, PREIAM. caverrerrecrisrureeeranierssserssisserssssessesssssnres 165
Ruling denying appointment of master commissioner to
sell mortgaged land is not subject to review in supreme
court before the final decree of foreclosure is rendered.
American Investment Co. v. NYE. ...ecevererevransreernennssurnnnons 720

The receiver of an insolvent bank who intervenes in an
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ReVleW—contmued
"action in ‘the district court can only have its judgment re-

INDEX.

e

- wiewed in the same matner as other litigants. Arnold v.

23.

Weimer ........ vesenieistbeonsesnecrees cosasnsarsranns ceimeenrsnsanaaians 216
Arnold v. Globe Jnvestment Co....ceveennnevriverserenesserasecsens . 225

Filing approved supersedeas bond below and petition in

- error in supreme court does not suspend an order of the

district court recalling an order of sale and permitting
defendant to file stay after twenty days from rendition of

. decree of foreclosure. State v. Laflin .......ccceeevveeeeivncenes 442
. Where a surety on a supersedeas bond undertakes to pay

the condemnation money and costs in case of affirmance
of judgment, a failure of the principal to institute pro-

- cgedings to review within the time fixed by statute oper-

ates as an affirmance. Dunterman v. Storey........... veeneenns 447

. The dismissal of an appeal from an appellate court with-

out an examination of the case upon its merits operates
as an affirmance of the judgment appealed from. Id...... 448

. Where a verdict is not sustained by any evidence, a judg-

ment rendered thereon will be set aside. Hardin v. Sheuey, 626

. Where a verdict is rendered for a sum much less than the

amount shown by the evidence to be due, a judgment en-
tered thereon will be set aside. Porter v. Sherman County

- Banking Co............ S R URS ('

99,

1-

30.

. Proceedings below will not be reviewed on error in su-

preme court where there was no motion for a new trial.

- Zehr v MEHEr «.oucvnnvere ureenrnnncirernnnrienine reeeane sreeserneene. 191

An order overruling a motion to dismiss a petition in an
action to recover on an insurance policy, the ground of the
motion being that the action was not commenced within
the time limited by the policy, is conclusive when pre-
sented for review neither by a motion for a new trial nor
a petition in error: Home Fire Ins. Co. v. Murray............ 597

Rulings sustaining objections to questions on direct ex-

-amination cannot be reviewed where no statement was

made to trial court of what was to be proved by the wit-

. ness. Western Home Ins. Co. v. Richardson ........cccevveuennnns 11

- 31

33.

No question for review arises upon a ruling éustaining an

. objection to an ansawer immaterial to the issues on trial.

Dunphy v. Bartenbach............. creeererreeenntniaenies cererenees 143

. A ruling on an application for leave to file an amended

answer cannot be reviewed where the record fails to show
that an exception was taken thereto. Hialt v. Kmkatd . 178

A decree will not be reviewed until it has been’ formally
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Roview —conclud.d.

34.

35.

36.

37.

38.

entered of record. Memorandum of judge is insufficient.
Ward v. Urmson.............. ecestasesierntniintrsrensaraientarasasans 695

Where the transcript of a judgment is the only paper filed

in the supreme court authenticated by the certificate of
the clerk of the district court, and the judgment wasone
within the jurisdiction of the lower court, it will be af-
firmed. JMoore v. Walermait.. coeeeveeens vnanes terereenenn enanenaas 498
Bell v. Beller.....uueveurnrairanecianns ceressreneeraians Crerreerareneraraes 501
Judgment in supreme court remanding case where pluint-

iff in error is entitled 1o reversal, and cross-petition in error

has been filed. Porter v. Sherman Counly Banking Co ..... 275
In appeal cases, except where a jury trial is gnarantied. by

the constitution, the supreme court npon a reversal may,
enter a proper decree, remand the case with directions to
enter a specific judgment, retry particular issues, or pro-,
ceed with a new tria! of the whole case. Id.

In error proceedings, affidavits will not be received in su-
preme court to contradict the record of the district court.
MceDonald v, BOWMAN.. ....ccivieeriiieiiiriereiirinianrernsesreveneees 269
In reviewing a ruling on a motion to vacate a judgment

by default a stronger showing of abuse of discretiou is re-

quired to justify reversal where the motion is sustained
than where it is overruled. Bigler v. Baker....... errnerones 326

Reward. ) )
Sec. 296, Criminal Code, authorizing counties to offer rewards ™

for the detection or apprehension of persons charged with
a felony, does not authorize the payment of such reward
until conviction. Anderson v. Pierce County. .......... veereer. 481

Right of Way. See EMINENT DoMAIN, 3.

Riparian Rights.

1.

Where the water of a river recedes imperceptibly, chang-
ing the channel of thestream and leaving the land dry,
such land belongs to the riparian proprietor. In case the
alteration takes place suddenly, the o« nership remains
according to former bounds. ‘Gill v. Lydick.....ovvvevniennnnn. 508
Where the middle of the channel of a stream constitutes
the boundary line of land and the water undermines the” ° :
banks and the soil caves in and is washed away, theowner
must stand the Joss; and the middle of the new channel
thus formed will be the boundary. Bouvier v. Stricklett... “793

Where a stream is the boundary of a tract of land, and it~ -
suddenly abandons its channel, and makes a new course . .
by cutting across a bend, the middle of the old channel
still constitutes the boundary. Id.
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Road Districts, See HIGHWAYS, 2.
Roads. See HiIGHWAY=.
Rules. See SurieME COURT, 2.

Sales. See EXECUTION SALES. JUDICIAL SALES. VENDOR
AND VENDEE.

1. One who seeks to rescind a contract is required to place
the other party in stafu quo by returning the property re-
ceived within a 1easonable time. Jones v. Wessel........ .. 116

2. Written notice that a harvesting machine failed to work
need not be given to the seller’s agent, although required
by the contract of sale, where the agent’s employes started
and tested the harvester. Sandwich Mfg Co. v. Feary...... 226

3. Where an agent agreed to send a person to put a harvest-
ing machine in order. he thereby waived the provision of
the contract of sale, which required written notice to the
agent in case the machine failed to work. Id.

4. The evidence, discussed in the opinion, keld sufficient to
sustain a finding that a purchaser of a harvesting ma-
chine, which failed to work, allowed the agent of the seller
sufficient time before returning it to send a person to put
it in order and that the person was not sent within a rea-
sonable time. Id.

School Fund. See PERMANENT ScHooI FUND,
School Land Contracts. See DEEDs.

School Lands. .
1. The vendee in a contract for the sale of school land made
to him by the state has such an interest in the land as
may be made the subject of sale and mortgage. Burrows
v. Hovland.........oceveviceinnennnnnniane Ceeresrirerenseraeaaereesreres 464
2. The provision of a contract of sale, that an assignment
shall not be valid unless indorsed on the contract, is for
the beunefit of the state, and the state only can insist upon
a compliance therewith. The failure of the holder of a
contract to make such an indorsement does not render
an assignment by him void. Id.

Scienter. See LARCENY, 3.

Securities. See BANKS AND BANKING, 1-4.
Sottlement. See RELEASE AND DISCHARGE.
Sheriffs., See CONSTABLES. JUDICIAL SALES, 12,

Sheriffs and Constables. See ATTAcHMENT, 8-10. CoN-
STABLES. EXEMPTION,2. REPLEVIN,1. REWARD.
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Shipments. See CARRIERS.

Slander.

1.

In an action for slander, the case being one of qualified
privilege, evidence of the falsity of the charges is ad-
missible to show malice. Laing v. Nelson ........... versernns .

. Where portions of the language used are actionable per se,

plaintiff may be permitted to testify that the publications
complained of caused him mental anxiety and suffering.
Id.

Special Findings. See REvIEW, 16. TRIAL, 7.
It is within the discretion of a trial judge to submit or refuse

questions for special findings of jury. Where there is no
abuse of discretion his ruling will not be reversed. Aichi-
son, T & 8. F. R. Co. v. Lawler.......ccovverueeiiiniiriennenanans
Mrphy v. Gould ....... cernreniees crasesesane

8pecific Performance.

1.

Want of mutuality is no defense where the party noi
bound thereby has performed all of the conditions of the

- contract and brought himself clearly within its terms,

kS

Bigler v. Baker .....ccoeeeiveneeniireniiniirancineninee. [T

. In an action brought by a vendor against a vendee to en-

force a contract to purchase real estate, the defendant is
estopped from alleging against plaintiff’s title defects
brou:ht to his knowledge at the time the contract was
made, and where he contracted to purchase the land in-
cumbered with the defects in the title. Pillsbwry v. Alex-

ARACT cucvrrroren esessarerorene reerens Greesvsssentes srsanas teietesensanesens

. The assignee of an optional contract for the sale of land

cannot substitute his own personal liability for that of the
original vendee and compel a conveyance upon tender of
his own notes for the deferred payments. Rice v. Gibbs...

State and State Officers. See AupiTor OF PUBLIC Ac-

COUNTS.

State Banking Board. See ATTACHMENT, 1.

State Banks. See BANKS AND BANKING, 1-4.

State Board of Health.
Act creating, construed. Stafe v. Buswell..........ceervreeenesieens

State Contracts. See DEEDs.

State Officers. See PERMANENT ScHOOL FUND.
Statute of Frauds.

1.

The deed of an agent, executed in the presence and under

2562

356
728

326

264

158
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Statute of Frauds—concluded.

the direction of his principal, is not within the statute,
and is not void for the reason that the execution thereof
was not authorized in writing.  Bigler v. Baker..............

Continued possession by a tenant is not such a part per-
formance of a verbal contract for the purchase of land ag
to take the case out of the statute of frauds. Possession,
to have such an effect, must be clearly shown to refer to
and result from the contract and not the lease. Id.

Statute of Limitations. See LIMITATION OF ACTIONS.

Statutes. See CoNsTITUTIONAL LAW, 3. TABLE, ante, p. xlvii.

Stay.

See MORTGAGES, 12, 13,

Stealing. See LARCENY.

Stock. See CORPORATIONS.

Stockholders. See CORPORATIONS.

Street Railways. See NEGLIGENCE.

1.

o

If a motorman, in the exercise of reasonable care, could
haveseen plaintiffin time to check his car before it collided
with plaintiff’s horse, the company, in absence of con-
tributory negligence on part of plaintiff, is liable in dama-
ges for injuring plaintiff. Omaha Street R. Co. v. Duvall...

If the injury resulted from the sudden {right of plaintiff’s
horse, by reason of which the animal sprang in front of a
moving car, and the motorman could not have checked the
carin time to prevent a collision, the company is not lia-
ble. Id.

The violation of statutes or city ordinances regulating the
speed of street cars may be made the foundation of an
action by a person protected by such legislation, who has
been specially ipjured through such violation. Id.

. Btreet railways have no such proprietary interest in that

portion of the street occupied by their tracks as limits
the right of the public to use the same as part of the pub-
lic highway. Id.

. Whether an injury resulting from the joint use of the com-

pany and public of streets occupied by tracks is attribu-
table to the negligence of the company is a question of fact
for the jury. Id.

Streets. See ESTOPPEL, 4. MUNICIPAL CORPORATIONS, 1-5,

Subcontractors. See MrcHANICS' LIENS, 6.

326

29



INDEX. 953

Subscription. See BANES AND BANKING, 7. CORPORA-
~ TIONS, 3-6.

The promise of each subscriber is a good consideration for

the promise of the others, and is enforceable in an action

" by the person to whom the subscription runs when the

latter has complied with its terms. Armann v. Buel......

Summons. See LIMITATION OF ACTIONS. - MECHANICS'
Liexs, 1, 2.

Summons in Error. See ATTACHMENT, 3.

Supersedeas. See ATTACHMENT, 3. ESTOPPEL, 1. REVIEW,
23, 24, -

Supreme Court. See CREDITOR’S BILL.

1. The provision of sec. 2, art. 6, of the constitution, granting
the supreme court original jurisdiction in civil cases where
the state shall be a party, has been supplemented by suf-
ficient legisiation to provide the manner in which suit
should -be brought. In re Petition of Atlorney General......

2. Original jurisdiction will be entertained in such cases and
on such terms as shall be prescribed by the orders of the
court in each case before commencement of the action,and
in accordance with rules already or hereaflter adopted. Id.

Suretyship. See ATTACHMENT, 8, 9. CONSTABLES, 5. Es-
TOPPEL, 1. HUSBAND AND WIFE. REVIEW, 24,25,

Surgeons. See PHYSICIANS AND SURGEONS.
Surveys. See BOUNDARIES, 1.

Table Cases dited. See ante, p, xxvil.
Table Cases Overruled. See ante, p. xxiii.
Table Cases Reported. See ante, p. ix.
Table Statutes. See ante, p. xlvii.

Taxation. See COUNTIES.

1. Personal property of a railroad company outside of its
right of way is required to be listed for taxation by the
authorities of the counties in which it is situated. Cki-
cago, B. & Q. R. Co. v. Hitchcock COURLY wuvvvivessnsessniseronens

2. Where the legislature has provided a means of enforcing
payment of taxes, that remedy is exclusive. Richards v.
Counly Commissioners of Clay County ....ceeeusereerseicesessnraens

3. A non-resident’s property cannot be attached in York

county for taxes levied in Clay county upon property re=
moved therefrom where no claim had been forwarded to

803

781

45
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Taxation—concluded.

York county or action authorized by the proper officers
thereof. Id.

4. Payment of a tax, like any other fact, may be proved by
the best evidence attainable. Rickards v. Hatfield .........

6. A statutory tax receipt is only prima facie evidence that
the taxes have been paid. Id.

6. The presumption of non-payment of taxes arising from the
absence from the tax books of an entry of payment, as
required by sec. 103 of the revenue law (ch. 77, Comp.
Stats.), is not conclusive. Id.

7. Acceptance of check and receipt of money thereon by col-
lector in payment of taxes operated as payment, though
he failed to make the proper entry on the tax books, never
issued the statutory receipt, and embezzled the money.
Id.

Tender. See INSURANCE, 5. VENDOR AND VENDEE
Time. See JUDGMENTS, 6. MORTGAGES, 12, 13.
Title. See DEEDS. TRESPASS, 3, 4.

Transcripts. See APPEAL, 4, 6. REvVIEW, 12.
Treasurers. See TAXATION.

Trespass.
1. An action of trespass quare clausum can only be main-
tained where the plaintiff had title or possession at the
time of the acts complained of. Hanlon v. Union P. E.

CO.covvirrnnierniennenes reseserssnncannes seerriesensicasnnnns cereseasrenees

2. Where trespass consists of the occupation of the land by
railroad tracks, and the entry and construction of the
tracks is admitted to have been beyond the period of limi-
tations, the plaintiff, to recover, must show title in him-
self. Id.

3. Evidence that a roadmaster in charge of the construction
of a track promised a person who claimed to be the owaner,
he would be paid for the Jand occupied, is insufficient to
prove a license from the claimant and a recognition of his
title. Id............... vesenvacsane cresveeaennen creeraeeene creentresens .

4. A license will not be implied from the fact of occupancy
for a long time without objection on the partof the claim-
ant, the claimant relying on adverse possession during that
period to establish his title. Id.

Trespassers. See RATLROAD COMPANIES, 3, 4.

879

62

63
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A)

“Trial. See APPEAL, 3. ATTACHMENT, 4, 7. BURDEN OF
ProoF. CONTEMPT. CRIMINAL LAw, 6. EMINENT
DoMAIN. INSTRUCTIONS. JURY. LARCENY, 5-7.
ReEVIEW, 30. SPECIAL FINDINGS. STREET RAIL-
WAYS, 1, 2. WITNESSES.

The trial judge should direct a verdict for the defendant

when there is no evidence to support plaintiff’s alleged

cause of action. Slayton v. Fremont, E. & M. V. R, Co... 840

2. The omission of plaintiff to introduce & document essen-

tial to his case is cured when defendant afterwards puts
it in evidence. Western Home Ins. Co. v. Richardson........ 2

L

&

It is not the proper praetice to permit a witness to answer
a question without objection and then move to have the
testimony excluded. Id.

4. Where an objection to a question is sustained, the party
desiring the evidence must offer to prove the facts sought
to be introduced. DBerncker v. Sfale. . ...covvuenannnins ereseees 810
5. Error in refusing to admit the evidence of a witness is
cured by a subsequent admission of the same evidence by
the same witness. Aichison, T. & S. F. B. Co. v. Lawler... 371
€. The sustaining of an objection to an answer immaterial
to the issues on trial presents no question for review. Dun-
phy v. Bartenbach.......... Crereretenenes Ceerssrantinerenne crerecennenes 143
%7. In actions tried by the court there must be a general find-
ing, and if requested by one of the parties a special find-
ing, and if this finding be vague, uncertain, or indefinite,
it will not support a judgment when attacked directly.
Kirkwood v. First Nat. Bank of Haslings........ccccviererveress 485
Kirkwood v. Exchange Nal. Bank of Hastings ..c.....ceeeeveree. 497

Trusts.

A petition fails to state a canse of action te recover from a
trustee interest and profits derived from depositing trust
fundsin a bank, where it fails to charge that any specified
amount of interest or profit had in fact acerued to the
trustee by reason of the deposit. Stratton v. Turpenning... 587

Ultra Vires. See BANKS AND BANKING, 5, 7. MUNICIPAL
CORPORATIONS, 7.

Usury.
1. Buffalo County Nat. Bank v. Sharpe....... cersnenrernsonensasancns 127
Van Etten v. Howell. .................. RNV <153 §

2. Evidence, discussed in opinion, %eld to sustain a finding
that the contract sued on is tainted with usury. Parsons
v. Babcock........ vesersretiistettieisteiens cieteersetrenitiieiiaraenine 119
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Usury—concluded. .

3. Where a national bank. loans money ab a usurious rate
which is included in the note, in an action to enforee the
contract the interest is forfeited. McGhee v. First Nat.
Bank of Tobias....... R PN

4. A promissory note given for already accroed interest, in
part usurious, is without consideration, and suspension
of the right of collection between its date and maturity in
no way operates to supply this essential element otherwise
lacking. Id. : -

5. Where a partner or officerin a banking corporation is ‘the
ageut of an individual, and as such collects rents and;
under an agreement with the principal, invests the pro-
ceeds at usurious rates, keeping.an account in the bank in
which he depositsall sums realized, the bank cannot set up
usury as a defense to an action by the principal against it
to recover his deposits. Porter v. Sherman County, Banking
L P PRI rereses

Vendor and Vendee, See Dxeps. EJECTMENT, 2. Exg-
CUTION SALES. FRAUDULENT CONVEYANCES; 1. 1IN-
FANCY, 7,8,10. JUDICIAL SALES, 10. MORTGAGES,7.
ScHooL LANDS, 2.

. In order to enforce a conveyance by a vendor under a con-
tract of sale, the vendee or owner of the contract must
comply with its terms. Where a deferred payment is tg be
made in cash, notice by a third person to the vendor that
a check has been deposited in a bank for acceptance upon
delivery of the deed is not a sufficient tender. Rice v.
GibDS.e cuevveerinnnerenieniiieenn ittt saenareeisaerterbtessenanenas

Venue.

92

274

265

‘When the defendant in a criminal case makes application for

" a change of venue under the provisions of the Criminal
Code, he thereby waives the constitutional right to a trial
before a jury of the county or district where the crime is
alleged to have been committed. State v. Crinklaw ........

Verbal Contra.cts. See STATUTE oF FrauDs, 2.
Verdict. See REMITTITUR. REPLEVIN, 6, 7, REVIEW, 12, 27,

Voluntary Assignments.

Several mortgages covering all of mortgagor’s chattels, exe-
cuted and delivered simultineously to secure different
persons, do not constitute an assignment for the benefit of
creditors. Smith v. Phelan ........... crecerirrans venreeieses peeee

Votes. See ELECTIONS. .

760

765
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Wages. See DAMAGES.

Waiver. See ABATEMENT. APPEAL, 6. BILL OF EXCEP-

TIONS, 4. INSURANCE, 2, 5, 9-15.

Warrants. See AUDITOR OF PUBLIC ACCOUNTS, 2. CoUN-

TIES, 2. PERMANENT SCHoOL FUND.

Warranty. See SALES, 2-4.

Watchmen., See INSURANCE, 17.

Waters and Water-Courses. See RIPARIAN RIGHTS.

Witnesses. See CRIMINAL LAw, 1, 5. EVIDENCE. FRAUD-

&

ULENT CONVEYANCES, 4. TRIAL, 3, 5.
Permitting leading questions is discretionary with trial
court. German Nat. Bank of Hastings v. Leonard .......... 676

A motion to strike out an answer not responsive to the
question should be made in order to predicate error. Id.
1t is competent on cross-examination of a witness to in-
terrogate him in regard to any interest he may have in
the result of the trial. Blenkiron v. State....ccvccverveveeneas 11

A memorandum prepared at the time of the fact in ques-
tion or soon afterward, known by a witness to be correct
at the time it was made, may be used by him to refresh
his memory. Atchison, T. &8S. F. R. Co.v. Lawler......... 356

One who has made an examination of the office or books
where a record should be found, and shows sufficient
knowledge of the subject, is competent to testify to the
non-existence of the record. Gutta Percha & Rubber Mfy.
Co. v. Village of Ogalalla ..... [ creransesarsasasresestnartesssses F10

Words and Phrases.

. ““Adjust.”  State v. Moore.......cerrrrisinecsresenrnineracssansss 861

2. ‘Character.”’ Berneker v. State ..... cesvssnssssnsarasesaessenss S10

¢ District.”? State v. Crinklaw .... ees 760
“Inflammatory.” Clair v. Slale.....vvoiriveresnrieereenns534, 540
¢ Necessaries.’’ Englebert v. Troxellu....eerreceresecssesnsess 196

‘‘Reasonable time.” [Id...... crtesssesensierisesnatannerrsresestess 195
Sandwich Mfg. Co. v. Feary....ccveeseessrsnceesasraissisrenoccens 226

‘‘Reimburse.” Stale v.-M00TE cevvsreresrosssussasersercssanseree. 865
“Steal.”? Barnes v. SlALE ..cveerireensiirinnrsresesssisesessesenens 545
“Taxes.” Richardsv. County Commissioners, Clay County, 45

Writs. See CONSTABLES.






