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InDIAN HILLS COMMUNITY CHURCH, APPELLANT, V. COUNTY

BoaRrD OF EQUAL1ZATION OF LANCASTER COUNTY, NEBRASKA, ET

AL., APPELLEES.

NEBRASKA CONFERENCE OF THE CHURCH OF THE BRETHREN, ALSO
KNOWN AS THE ANTELOPE PARK CHURCH OF THE BRETHREN AND

THE CHURCH OF THE BRETHREN OF NEBRASKA, APPELLANT, V.
CoUNTY BOARD OF EQUALIZATION OF LANCASTER COUNTY,
NEBRASKA,ET AL., APPELLEES.
412N.W.2d 459

Filed September 18, 1987. Nos. 85-896, 85-897.

Constitutional Law: Taxation: Statutes. The first amendment to the U.S.
Constitution does not prohibit a state’s requirement that a religious organization
must comply with state statutes which reasonably prescribe a basis or procedure
to obtain an exemption from state taxation. States may constitutionally require
that religious organizations comply with and satisfy statutes allowing a tax
exemption, before such organizations obtain an exemption from taxation of
their property.

Constitutional Law: Legislature. A constitutional provision is not self-executing
if such provision merely indicates a line of policy or principles without supplying
the means by which such policy or principles are to be carried into effect; if the
language of the constitutional provision is directed to the Legislature; or if the
language of a constitutional provision indicates that subsequent legislation is
contemplated or necessary for effectuation of such provision.

Constitutional Law: Taxation: Legislature. Neb. Const. art. VIHI, §2,
providing for tax exemption of certain property, is not self-executing, but
requires action by the Legislature to carry such constitutional provision into
effect.

Taxation: Presumptions. Because the power and right of a state to tax property
are presumed, tax exemption provisions are strictly construed, and their
operation will not be extended by construction.

: . An exemption from taxation is never presumed. Property
which is claimed to be exempt must clearly come within the provision granting
exemption from taxation.

Taxation: Proof. The burden of proving exemption from taxation is on the party
claiming such exemption.

Taxation. Under Neb. Rev. Stat. § 77-202.03 (Cum. Supp. 1984), an integral
part of the process to obtain a tax exemption is reapplication for such
exemption, that is, a new application, before a previously granted exemption has
expired. Failure to make reapplication for exemption or file a new application as
required by § 77-202.03 results in cessation of the tax exemption when the
current exemption expires.

Taxation: Statutes. Neb. Rev. Stat. §§ 77-202.01 through 77-202.07 (Reissue
1981 & Cum. Supp. 1984) are clear and comprehensive and constitute a complete
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and comprehensive act dealing with the matter of tax exemptions.

9. Statutes: Legislature: Intent. As a series or collection of statutes pertaining to a
certain subject matter, statutory components of an act which are in pari materia
may be conjunctively considered and construed to determine the intent of the
Legislature so that different provisions of the act are consistent, harmonious,
and sensible.

Appeal from the District Court for Lancaster County:
BERNARD J. MCGINN, Judge. Affirmed.

Beverly Evans Grenier of Steven D. Burns, P.C., and
Douglas W. Marolf, for appellants.

Patrick M. Heng, Deputy Lancaster County Attorney, for
appellees.

KrivosHA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

SHANAHAN, J.

In separate cases consolidated for appeal, Indian Hills
Community Church and Nebraska Conference of the Church
of the Brethren (appellants) appeal judgments of the district
court for Lancaster County, affirming the Lancaster County
Board of Equalization’s actions by which real estate of the
appellants was placed on the county tax rolls for 1984 on
account of appellants’ failure to file an application for tax
exemption in accordance with Neb. Rev. Stat. § 77-202.03
(Cum. Supp. 1984). We affirm.

Neb. Const. art. VIII, § 2, provides: “The Legislature by
general law may exempt . . . property owned and used
exclusively for educational, religious, charitable, or cemetery
purposes, when such property is not owned or used for
financial gain or profit to either the owner or user.”

Neb. Rev. Stat. § 77-202(1) (Cum. Supp. 1984) provides:

The following property shall be exempt from taxes:

(c) Property owned by educational, religious,
charitable, or cemetery organizations and used exclusively
for educational, religious, charitable, or cemetery
purposes, when such property is not (i) owned or used for
financial gain or profit to either the owner or user, (ii) used
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for the sale of alcoholic liquors for more than twenty
hours per week, or (iii) owned or used by an organization
which discriminates in membership or employment based
on race, color, or national origin.

Neb. Rev. Stat. § 77-202.01 (Reissue 1981) states:

Any person, corporation, or organization seeking tax
exempt status for any real property shall apply for
exemption to the county assessor by January 1 of the year
following adoption of sections 77-202.01 to 77-202.07, on
forms prescribed by the Tax Commissioner. Any person,
corporation, or organization seeking tax exempt status for
any tangible personal property except motor vehicles shall
apply for exemption to the county assessor by January 1,
1970. The county assessor shall examine the application
and recommend either taxable or exempt status for the
real property or tangible personal property except motor
vehicles to the county board of equalization by February 1
following.

Neb. Rev. Stat. § 77-202.03 (Cum. Supp. 1984) states in
part:

(1) When real or tangible personal property except
motor vehicles has been exempted from taxation as
provided by sections 77-202.01 to 77-202.07, it shall
continue to be exempt for a period of four years from
January 1 of the year following adoption of sections
77-202.01 to 77-202.07; Provided, that each owner of real
or tangible personal property except motor vehicles so
exempt shall file an affidavit with the county assessor by
January 1 of each intervening year certifying that the use
of each exempted real or tangible personal property except
motor vehicles has not changed during the year. On or
before the expiration of such exemption, a new
application shall be filed on which the procedure shall be
the same as provided for other applications under the
provisions of sections 77-202.01 to 77-202.07. If any
person, corporation, or organization shall seek a new tax
exemption for any real or tangible personal property
except motor vehicles in any year, he, she, or it shall apply
on or before September 15 of the year of application as
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provided in section 77-202.01 and procedure thereon shall

be the same as provided for other applications under the

provisions of sections 77-202.01 to 77-202.07 . . ..
(Emphasis supplied.) (We note that § 77-202.01 was amended
in 1984 and 1986 and § 77-202.03 was amended in 1986, but
such amendments do not affect disposition of the present
appeals.)

The parties stipulated facts relative to appellants’ claims for
tax-exempt property. Each of the appellants owns real estate in
Lancaster County, and each filed an “Exemption Application”
for the tax year 1980 pursuant to § 77-202.01, claiming exempt
status under § 77-202(1)(c) (religious purposes). Appellants’
property was exempted from taxation in 1980, and such
exemption continued in 1981, 1982, and 1983, when appellants,
as required by § 77-202.03, filed an “Affidavit of Use for
Continued Tax Exemption” for each of those years after 1980.
Without statutory authority or obligation to do so, in
November of 1983 the county assessor’s office mailed to each
appellant a form application for exemption of property from
taxation in 1984. That form had been completed by the county
assessor, except that part of the application pertaining to a
description of the property’s use and the signature of the person
authorized to sign on behalf of the applicant. Accompanying
the exemption application was an explanatory letter from the
assessor, reciting the mandatory filing requirement to retain
tax-exempt status. Before September 15 in each year prior to
1984, the county sent a second notice to organization-taxpayers
which had failed to file an application for exemption, but such
practice was discontinued in 1984. Appellants failed to file an
exemption application by September 15, 1984, as required by
§ 77-202.03. On November 19, 1984, the county clerk, on
behalf of the board of equalization, mailed a letter to each
appellant, informing appellants regarding a prospective
hearing before the board concerning requested tax exemptions
as well as appellants’ failure to file an application for
exemption and the county assessor’s recommendation that
appellants’ property be returned to the tax rolls for 1984. At the
hearing before the county board of equalization on December
11, 1984, appellants adduced testimony that the 1984 use of
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appellants’ property was the same as existed in 1980 through
1983, namely, religious purposes. On January 15, 1985, the
board of equalization denied tax exemption for each appellant’s
property, which was then returned to the tax rolls for 1984.
Included in each stipulation is the statement:
[Appellant’s] use of the property in question was the same
for the tax year 1984 as it was in the previous years. The
[appellant’s] property is property which otherwise would
‘be exempt from taxes’ pursuant to Neb. Rev. Stat.
§77-202(c) [sic] had the proper filings been made to
acquire such exemption.

For 1984, the board of equalization returned previously
exempt property of three other organizations (Lincoln Hospital
Association, Way of Holiness Church, and Kramer
Community Cemetery) to the tax rolls because those
organizations failed to file an application for tax exemption
authorized under § 77-202(1)(c).

In the district court, appellants asserted that the county
board of equalization’s action is “contrary to the laws of the
United States [and the] State of Nebraska.” The district court
found appellants had failed to prove entitlement to tax-exempt
status for their property because appellants did not file the
application required by § 77-202.03. Also, the district court
found that the board of equalization’s “decision placing
[appellants’] property on the tax rolls for Lancaster County for
the tax year 1984 is not in violation of the Constitution of the
United States or the State of Nebraska.”

Appellants’ first assignment of error is, in substance, the
contention that the parties’ stipulation contains the concession,
and, therefore, the admission, that appellants’ property,
through unaltered use (religious purposes) from 1980 through
1983, is exempt from taxation, notwithstanding absence of the
application for tax-exempt status of appellants’ property. We
do not construe the stipulation to the effect suggested by
appellants. The stipulation simply acknowledges that
appellants’ use of real estate has remained the same since grant
of the exemption in 1980 and that such use would qualify
appellants’ property for exemption under § 77-202(1)(c), if the
proper document, namely, an application for exemption, had
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been filed as required by law. Appellants’ first assignment of
error is without merit.

Appellants next claim that the district court erred in finding
that the board of equalization’s action did not violate the
establishment and free-exercise clauses of the first amendment
to the U.S. Constitution. While appellants do not contend that
it is unconstitutional to tax property owned by a religious
organization, appellants do argue that denial of tax-exempt
status for property owned by a religious organization which has
not filed the proper application for tax exemption affords
preferential treatment for those religious organizations which
file applications to exempt their property from taxation. To
support their argument, appellants rely on Walz v. Tax
Commission, 397 U.S. 664, 90 S. Ct. 1409, 25 L. Ed. 2d 697
(1970), where the U.S. Supreme Court held that a New York
statute allowing tax exemption to churches was not
unconstitutional as an attempt to establish, sponsor, or support
religion or as an interference with the free exercise of religion.
Although the Walz Court, quoting from Gibbons v. District of
Columbia, 116 U.S. 404, 6 S. Ct. 427,29 L. Ed. 680 (1886), did
recognize that “ ‘[iln the exercise of this [taxing] power,
Congress, like any State legislature unrestricted by
constitutional provisions, may at its discretion wholly exempt
certain classes of property from taxation . ..,” ” 397 U.S. at
679, nothing in Walz supports a premise or conclusion that the
first amendment to the U.S. Constitution prohibits a state’s
requirement that a religious organization must comply with
state statutes which reasonably prescribe a basis or procedure to
obtain an exemption from state taxation.

In Larson v. Valente, 456 U.S. 228, 1028S. Ct. 1673, 72 L. Ed.
2d 33 (1982), the U.S. Supreme Court held that a Minnesota
statute imposing registration and reporting requirements on
religious organizations that solicit more than 50 percent of their
funds from nonmembers discriminated against such
organizations in violation of the establishment clause of the
first amendment. “The clearest command of the Establishment
Clause is that one religious denomination cannot be officially
preferred over another.” 456 U.S. at 244. However, the Larson
Court noted:
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We agree with the Court of Appeals that appellees and

others claiming the benefits of the religious-organization

exemption should not automatically enjoy those benefits.

. . . Rather, in order to receive them, appellees may be

required by the State to prove that the Unification Church

is areligious organization within the meaning of the Act.
Id. at 255 n.30. Thus, the U.S. Supreme Court has recognized
that states may constitutionally require that religious
organizations comply with and satisfy statutes allowing a tax
exemption, before such organizations obtain an exemption
from taxation of their property.

The Nebraska Constitution does not extend an automatic tax
exemption to property of a religious organization. “The
Legislature by general law may exempt . . . property owned and
used exclusively for educational, religious, charitable, or
cemetery purposes . . .. (Emphasis supplied.) Neb. Const. art.
VIIL, § 2.

A constitutional provision is not self-executing if such
provision merely indicates a line of policy or principles without
supplying the means by which such policy or principles are to be
carried into effect; if the language of the constitutional
provision is directed to the Legislature; or if the language of a
constitutional provision indicates that subsequent legislation is
contemplated or necessary for effectuation of such provision.
See, State ex rel. Shineman v. Board of Education, 152 Neb.
644, 42 N.W.2d 168 (1950); State, ex rel. Walker, v. Board of
Commissioners, 141 Neb. 172, 3 N.W.2d 196 (1942); 16 C.].S.
Constitutional Law § 46 (1984). Some illustrative provisions of
the Nebraska Constitution which are self-executing and,
therefore, which require no legislative implementation are art.
I, § 21 (just compensation required for private property taken
or damaged for public use), see Kula v. Prososki, 219 Neb. 626,
365 N.W.2d 441 (1985); art. I, § 13 (access to courts of
Nebraska; remedy and justice without denial or delay), see
Sullivan v. Storz, 156 Neb. 177, 55 N.W.2d 499 (1952); and art.
VIII, § 3 (redemption from sales for nonpayment of real estate
taxes), see County of Lancaster v. Schwarz, 153 Neb. 472, 45
N.W.2d 432 (1950). The Nebraska Constitution also contains
provisions which are not self-executing and, consequently,
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require legislation to carry such provisions into effect; for
example, art. V, § 22 (“The state may sue and be sued, and the
Legislature shall provide by law in what manner and in what
courts suits shall be brought”), see Patteson v. Johnson, 219
Neb. 852, 367 N.W.2d 123 (1985); and art. VIII, § 1 (“The
necessary revenue of the state and its governmental
subdivisions shall be raised by taxation in such manner as the
Legislature may direct”), see Laub v. Furnas County, 104 Neb.
402, 177 N.W. 749 (1920). Therefore, we hold that Neb. Const.
art. VIII, § 2, providing for tax exemption of certain property,
is not self-executing, but requires action by the Legislature to
carry such constitutional provision into effect.

This is the first opportunity for this court to address the
question whether property of a religious organization may be
denied tax-exempt status as a result of the owner’s failure to file
an application for exemption. However, the general law
regarding application of tax-exemption statutes is clear.
“Because the power and right of a state to tax property are
presumed, tax exemption provisions are strictly construed, and
their operation will not be extended by construction.”
Bethphage Com. Servs. v. County Board, 221 Neb. 886, 889,
381 N.w.2d 166, 169 (1986). An exemption from taxation is
never presumed. North Platte Lodge, B. P. O. E., v. Board of
Equalization, 125 Neb. 841, 252 N.W. 313 (1934). “Property
which is claimed to bé exempt must clearly come within the
provision granting exemption from taxation.” Bethphage Com.
Servs. v. County Board, supra at 889, 381 N.W.2d at 169. See,
also, lota Benefit Assn. v. County of Douglas, 165 Neb. 330, 85
N.W.2d 726 (1957). The burden of proving exemption from
taxation is on the party claiming such exemption. United Way
v. Douglas Co. Bd. of Equal., 215 Neb. 1, 337 N.W.2d 103
(1983).

Section 77-202.03, which is the statute governing the
questions involved in the cases now under review and which
specified the duration of a tax exemption for the property of the
appellants, in substance provided that, if property is exempted
from taxation in any given year, such exemption may continue
for each of the 3 successive years after grant of such exemption
if the property owner annually and timely files the specified
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affidavit. To obtain an additional tax exemption on expiration
of the 4-year exemption but before September 15 in the year of a
subsequent application, an owner must file a new application
and must again show that the property qualifies for the
exemption from taxation, for example, property used
exclusively for religious purposes. See § 77-202(1)(c). Cf. Potts
v. Board of Equalization, 213 Neb. 37, 328 N.W.2d 175 (1982).
We hold that, under § 77-202.03, an integral part of the process
to obtain a tax exemption is reapplication for such exemption,
that is, “a new application,” before a previously granted
exemption has expired. Failure to make reapplication for
exemption or file a new application as required by § 77-202.03
results in cessation of the tax exemption when the current
exemption expires. Courts in other jurisdictions have reached
the same conclusion in their construction of tax-exemption
statutes similar to § 77-202.03. See, Highland Church of Christ
v. Powell, 644 S.W.2d 177 (Tex. App. 1982); Catholic Institute
of Pittsburgh, Pa. v. Board of Property Assessment, Appeals
and Review, 55 Pa. Commw. 545,423 A.2d 1114 (1980).

In their next assignment of error, appellants maintain that
the mandatory language of § 77-202(1)(c) controls the
procedural requirements, namely, application for tax
exemption, prescribed in §§ 77-202.01 and 77-202.03. We have
recognized that the provisions of Neb. Rev. Stat. §§ 77-202.01
through 77-202.07 (Reissue 1981 & Cum. Supp. 1984) are
“ ‘clear and comprehensive’ ” and “ ‘constitute a complete
and comprehensive act dealing with the matter of tax
exemptions. . . .” ” Campus Lt. Hse. Min. v. Buffalo Cty. Bd.
of Equal., 225 Neb. 271, 274, 404 N.W.2d 46, 48 (1987). “As a
series or collection of statutes pertaining to a certain subject
matter, statutory components of an act, which are in pari
materia, may be conjunctively considered and construed to
determine the intent of the Legislature so that different
provisions of the act are consistent, harmonious, and sensible.”
Wounded Shield v. Gunter, 225 Neb. 327, 333, 405 N.W.2d 9,
13 (1987). See, also, Anderson v. Peterson, 221 Neb. 149, 375
N.W.2d 901 (1985). In construing the statutes concerning the
tax exemption involved in these appeals, we are not restricted to
tunnel vision focused on one statute isolated from its related
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statutory companions. Rather, we read the various sections of
the tax-exemption statutes in conjunction with, and in the light
of, one another. The Legislature has provided a full and
complete procedure for those organizations seeking a tax
exemption for their property. Because a tax exemption such as
that involved in the present appeals is not constitutionally
required, but is a matter of legislative grace, we decline to hold
that the exemption specified in § 77-202(1)(c) pertaining to
property of religious organizations is automatic and
uncontrolled by the procedural requirements of §§ 77-202.01
and 77-202.03.

Next, appellants contend that the county’s belated
publication of a list of tax-exempt real estate, that is, a
publication on October 24, 1984, rather than publication
during September of that year, see § 77-202.03(2), and the
county’s fajlure to prepare a tax list “into a suitable book,” see
Neb. Rev. Stat. § 77-1613 (Reissue 1986), operate as a
dispensation from compliance with the application requirement
found in §§ 77-202.01 and 77-202.03. Whatever may be the
consequences of the county’s tardy publication or shortcoming
in the transcription of assessments, revitalization of appellants’
expired tax exemption is not among them. Appellants’
contention about tax lists has no merit.

In their penultimate assignment of error, appellants maintain
that the county board’s action in returning appellants’ property
to the tax rolls is a contravention of Neb. Rev. Stat.
§ 77-1734.01 (Reissue 1986), which states in part:

(1) In case of payment made of any taxes as a result of a
clerical error on the part of taxing officials of the state,
county, or other political subdivision of the state, or any
taxpayer, the county treasurer is authorized to refund that
portion of the tax paid as a result of the clerical error upon
verification by the county assessor or other taxing official
that such error has been made and upon approval by the
county board.

Appellants characterize their failure to file the application
for exemption as a “clerical error.” However, § 77-1734.01
relates to a situation where a tax or part of a tax has been paid
“as a result of the clerical error.” Appellants have paid no tax;
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hence, § 77-1734.01 is inapplicable in the present cases. See
School Dist. of Minatare v. County of Scotts Bluff, 189 Neb.
395, 401, 202 N.W.2d 825, 829 (1972): “The only requirement
of the statute [§ 77-1734.01] is that some portion of the tax was
paid as a result of the ‘clerical error.” ” Section 77-1734.01 does
not exonerate appellants from the application required by
§§ 77-202.01 and 77-202.03. We leave to the Legislature
whether an organization may be absolved from failure to file an
application to exempt its property from taxation. Presently,
Nebraska statutes provide no such excuse for failure to file the
application for exemption required under §§ 77-202.01 and
77-202.03.

Finally, regarding the county board of equalization’
disposition of appellants’ claimed exemption, appellants assert
that their treatment received differs from the otherwise
favorable treatment given to other organizations which failed
to file an application for tax exemption. The record does not
reflect a shadow of substance for such assertion, which we,
therefore, dismiss accordingly.

Appellants have assigned other errors attributable to the
district court but have not discussed such assignments of error
in their brief. To be considered by this court, errors must be
assigned and discussed in the brief claiming that prejudicial
error has occurred. See, Neb. Ct. R. of Prac. 9D(1)d (rev.
1986); Feev. Fee, 223 Neb. 128, 388 N.W.2d 122 (1986); Bohaty
v. Briard, 219 Neb. 42,361 N.W.2d 502 (1985).

The judgments of the district court affirming the action of
the board of equalization of Lancaster County, that is, placing
appellants’ property on the tax rolls for the year 1984, are
affirmed.

AFFIRMED.

KrivosHa, C.J., not participating.
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LiNDA BAy, APPELLANT, V. JOHN J. HOUSE, APPELLEE.
412N.W.2d 466

Filed September 18, 1987. No. 85-952.

1. Expert Witnesses: Appeal and Error. The admission or exclusion of expert
testimony is largely within the broad discretion of the trial court. To obtain
reversal on the grounds of the exclusion of evidence, a clear abuse of discretion
must be shown,

2. Verdicts: Appeal and Error. A jury verdict will not be disturbed on appeal as
inadequate unless it is so clearly against the weight and reasonableness of the
evidence and so disproportionate to the injury proved as to indicate that it was
the result of passion, prejudice, mistake, or some other means not apparent in
the record, or that the jury disregarded the evidence or rules of law.

3. Juries: Evidence. It is for the jury, as trier of the facts, to resolve conflicts in the
evidence and to determine the weight and credibility to be given to the testimony
of the witnesses.

Appeal from the District Court for Gage County: WILLIAM
B. RisT, Judge. Affirmed.

Paul Korslund of Everson, Wullschleger, Sutter, Sharp,
Korslund & Willet, for appellant.

Alan L. Plessman, for appellee.

BosLAuGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and
GraNT, JJ., and CoLweLL, D.J., Retired.

CoLweLL,D.J., Retired.

Appellant, Linda Bay, received a $10,000 judgment against
appellee, John J. House, for personal injuries from an auto
accident. Bay appeals, claiming inadequate damages and
assigning these errors: (1) The jury verdict was wholly
inadequate and contrary to the evidence on damages, and (2)
the court erred in excluding medical testimony bearing on her
damages. We affirm.

During the evening hours of Thursday, June 24, 1982, Bay
was driving north in her car on a paved highway. House was
driving south on the same highway; he drove his van across the
median into Bay’s path. The vehicles did not collide. In
avoiding a collision, Bay believed that she bumped her left knee
on the car instrument panel, sustaining an injury. At that time,
Bay was married, was the mother of two children ages 5 and 10
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years, and was employed 20 hours a week at K-Mart at $3.90
per hour, performing duties that required some heavy lifting.

A brief summary of some medical facts shows that after the
accident she drove her car home; she waited until Saturday,
June 26, before going to the emergency room in a Lincoln,
Nebraska, hospital, where she was told she had a hamstring
pull. On Monday she returned to work for about 3 weeks until
her family doctor referred her to Dr. David Heiser, an
orthopedic surgeon, who diagnosed her injury as a knee
contusion and recommended a set of exercises, telling her she
could return to work on November 16, 1982. She was next
referred to Dr. Frederick Hathaway, an orthopedic surgeon,
who performed arthroscopic surgery on November 15, 1982,
with the diagnosis that both surfaces of the kneecap were
injured. In December 1982, Bay fell at her home when her knee
“gave out.” She worked from January through March 1983. In
September 1983, Dr. Hathaway performed the second surgery
on her knee, when a screw was inserted in the knee, moving the
patellar tendon medially to relieve pressure.

Bay returned to work in January 1984, for about 2 months.
She was examined by Dr. William Fulcher, an orthopedic
surgeon, on February 1, 1984. Trial began in October 1985.

EXCLUSION OF MEDICAL TESTIMONY

The admission or exclusion of expert testimony is largely
within the broad discretion of the trial court. Johannes v.
MecNeil Real Estate Fund VIII, 225 Neb. 283, 404 N.W.2d 424
(1987). “[T]o obtain reversal on the grounds of the exclusion of
evidence, a clear abuse of discretion must be shown.” Lincoln
East Bancshares v. Rierden, 225 Neb. 440, 450, 406 N.W.2d
337, 343 (1987).

The excluded evidence relates to the depositions of both Dr.
Hathaway, the treating doctor, and Dr. Fulcher, a consulting
doctor.

Dr. Hathaway earlier stated that he was unable “to make any
kind of estimate as to future medical expenses.” Following that,
his excluded testimony was that he anticipated that Bay would
have future expenses and that it was possible Bay would need
further medication and therapy for pain and discomfort in her
knee. Appellee’s objection to these opinions on the bases of
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speculation and no foundation was sustained. Dr. Fulcher’s
excluded opinions were that it was possible that a person with
Bay’s knee injury could have a temporary weakness in her leg
muscle, which could cause her to fall, and that it was possible
that she might need more surgery. Appellee’s objection to that
testimony as speculative and lacking foundation was sustained.
Under the state of that record, there was no abuse of the trial
court’s discretion in excluding that testimony.
INADEQUACY OF VERDICT

A jury verdict will not be disturbed on appeal as inadequate
unless it is so clearly against the weight and reasonableness of
the evidence and so disproportionate to the injury proved as to
indicate that it was the result of passion, prejudice, mistake, or
some other means not apparent in the record, or that the jury
disregarded the evidence or rules of law. Bashus v. Turner, 218
Neb. 17,352 N.W.2d 161 (1984).

On the issues of medical damages and proximate cause, Bay
places reliance on the stipulation that if Dr. Hathaway were
called as a witness, he would testify that the medical expenses of
$7,350.73 were fair and reasonable and necessary for Bay’s
treatment and that they were proximately caused by the June
24, 1982, accident. The jury as trier of the facts need only
consider that stipulation along with all of the other evidence on
the issues presented by the court’s instructions. We also consider
it, O’Neil v. Behrendt, 212 Neb. 372, 322 N.W.2d 790 (1982),
along with the whole record.

Bay argues that the evidence shows a loss of wages in excess
of $5,070, the stipulated medical expenses were $7,350.73, and
those damages alone exceeded the verdict; therefore, the jury
did not consider her damages for pain and suffering, disability,
future medical expenses, and loss of future earning power.
Problems with that argument include contrary and conflicting
evidence on the issues of cause, intervening cause, extent of the
claimed injury, and damages.

It is for the jury, as trier of the facts, to resolve conflicts in the
evidence and to determine the weight and credibility to be given
to the testimony of the witnesses. Forker Solan, Inc. v.
Knoblauch,224 Neb. 143,396 N.W.2d 273 (1986).

There were many conflicts in the evidence relating to the
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nature of Bay’s injury, the course of treatment, the effect of the
December 1982 fall at her home, the improvement of the
condition of her knee, her ability to work, and the loss of
wages. The jury could find that the evidence of future medical
expenses and loss of future earning power was inconclusive.
Her treating doctor only limited her work to preclude heavy
lifting and climbing. Bay testified that she only looked at a few
places for work and that she really wanted a part-time
bookkeeping job, so that she could stay at home with her two
children.

The jury resolved the conflicts in the evidence, and we
cannot say that the verdict was either clearly erroneous or the
result of mistake, or that the jury disregarded the evidence.

AFFIRMED.

ALICEM. HUEY, APPELLEE, V. DAvID DEAN HUEY, APPELLANT.
412N.W.2d 83

Filed September 18, 1987. No. 85-962.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

John J. Respeliers and Thomas K. Harmon of Respeliers
and DiMari, for appellant.

Jon S. Okun of Higgins, Okun & Calkins, for appellee.

BosLAUGH, C.J., Pro Tem., WHITE, HASTINGS, CAPORALE,
SHaNAHAN, and GRANT, JJ., and CoLweLL, D.J., Retired.

PER CURIAM.

David Dean Huey has appealed from the property division
and award of ahmony and child support contained in the decree
dissolving his marriage to Alice M. Huey.

The decree awarded Alice child support in the amount of
$300 per month for each of the parties’ three children and
alimony of $200 per month for 24 consecutive months.
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Reviewing the record de novo, as we are required to do in
cases of this nature, we find no abuse of discretion. Nickel v.
Nickel, 225 Neb. 810,408 N.W.2d 301 (1987).

The judgment of the district court is affirmed. Each party
shall pay his or her own costs.

AFFIRMED.

MERICA FREELIN FOOKS, APPELLEE, V. JEFFREY NATHAN FOOKS,
APPELLANT.
412N.W.2d 469

Filed September 18, 1987. No. 86-052.

Appeal from the District Court for Sarpy County: GEORGE
A. THomPSON, Judge. Affirmed as modified.

Michael J. O’Bradovich, for appellant.
No appearance for appellee.

HasTtings, C.J., BosLaUGH, WHITE, CAPORALE, SHANAHAN,
and GraNT, JJ., and CoLwELL, D.J., Retired.

PER CURIAM.

This appeal is directed toward the child support provisions of
a decree of dissolution. The court ordered appellant to pay the
sum of $127 per month child support for each of two children,
increasing periodically until the children reach majority. The
court further ordered payment of a portion of monthly child
care expenses, not to exceed $171 per month, to be paid by
appellant.

We have adopted child support guidelines to be effective
October 1, 1987, which would fix the support obligation at
approximately $253 per month for support (assuming the
approximately equal income of the parties, as is the case here).
The guidelines also specify that day care expenses are to be
considered independently of the support amount. We are aware
of the necessity in this case of child care for the two children of
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tender years (6 and 3).

We are also aware that the appellant’s net income is $850 per
month. The ability of the appellant to pay, without completely
removing any incentive but to run to avoid payments, it seems
to us, cannot be fixed at an amount above $350 per month total
support for the two children, including child care
contributions. See Salmon v. Saimon, 219 Neb. 899, 367
N.W.2d 142 (1985). It is therefore the order of this court that the
appellant, Jeffrey Nathan Fooks, pay $250 per month for
support, and $100 per month for day care expenses, or a total of
$350 per month. All such amounts are to be paid to the clerk of
the district court. The order of the district court, as so
modified, is affirmed.

AFFIRMED AS MODIFIED.

JACK PARKER, APPELLEE AND CROSS-APPELLEE, V. SAINT
EL1zABETH COMMUNITY HEALTH CENTER, APPELLEE AND
CROSS-APPELLANT, STATE OF NEBRASKA, SECOND INJURY FUND,
APPELLANT AND CROSS-APPELLEE.
412N.W.2d 469

Filed September 18, 1987. No. 86-814.

1. Workers’ Compensation: Second Injury Fund. If an employer, knowing that an
employee has a preexisting condition, agrees nevertheless to employ the
individual, and the employee subsequently suffers a second injury which, but
for the preexisting condition, would have produced a lesser degree of injury and
disability and, therefore, a smaller payment by the employer, then the employer
is only required to pay for that portion of the total injury which would have
occurred without the preexisting condition. The balance is to be paid out of the
Second Injury Fund.

. TheSecond Injury Fund concept was created so that employers
would be encouraged to hire the handicapped and would be secure in the
knowledge that if there is a work-related accident, the employer and its
insurance carrier would be liable only for those injuries that would have resulted
had there been no preexisting disability.

3. Workers’ Compensation: Appeal and Error. The findings of fact of the
compensation court have the same force and effect as a jury verdict in a civil case
and will not be set aside where they are supported by credible evidence and are
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not clearly wrong.

4. Judgments: Appeal and Error. A proper judgment will not be reversed because
the trial court gave an erroneous reason for its rendition.

5. Workers’ Compensation. Permanent total disability can only be held to exist
where the workman is unable to get, hold, or do any substantial amount of
remunerative work, either in his or her previous occupation or in any other
established field of employment for which he or she is fitted. Whether or not the
plaintiff is totally and permanently disabled, and is entitled to receive the
maximum allowable benefits, is a question of fact.

. A worker should not be denied compensation benefits for what is

currently total permanent disability simply because his or her employability and

earning capacity might become enhanced by rehabilitation and the permanent
disability possibly reduced at some time in the future.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Robert M. Spire, Attorney General, Martel J. Bundy, and
Janie C. Castaneda, for appellant.

Scott A. Burcham of Baylor, Evnen, Curtiss, Grimit & Witt,
for appellee Parker.

Anne E. Winner of Bruckner, O’Gara, Keating, Sievers &
Hendry, P.C., for appellee Saint Elizabeth Community Health
Center.

BoSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and
GRANT, JJ., and CoLweLL,D.J., Retired.

HASTINGS, J.

This is an appeal from the Workers’ Compensation Court by
the State of Nebraska, Second Injury Fund (Fund). The
principal legal question involved is whether, in cases of
enhanced disability due to an earlier injury or disability, the
Fund is obligated to pay benefits for other than permanent
disability and an attorney fee where applicable. A subsidiary
factual issue raised by Saint Elizabeth Community Health
Center (Health Center) on cross-appeal is whether
responsibility for the present degree of Jack Parker’s
permanent partial disability should be apportioned between the
Fund and the Health Center. We affirm. '

Parker had polio as a child. As a result, Parker wore a brace
on his right leg, and, in order to walk, he had to put his weight
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on his left leg and swing his right leg forward. On his Health
Center employment application Parker indicated that he had
had polio, wore a brace, and had back injury or low back pain.
Parker testified that the way he had to walk caused slight
discomfort in his back.

According to the stipulation of the parties, on July 15, 1982,
Parker experienced a compensable injury by falling off a ladder
while employed as an x-ray technician by the Health Center. He
felt immediate pain in his left knee and in his back. Parker was
hospitalized overnight and did not return to work until August
29, 1982. He continued to have trouble with his left knee and
had increased back pain. Parker testified that because of the
injury he favored his left knee, which changed his gait and put
more strain on his back.

Parker was admitted to the hospital for arthroscopic surgery
on September 29, 1983, and returned to work on November 1.
He was terminated from the Health Center in September of
1985 for producing poor quality x-ray films. He had been put
on probation for poor quality work in 1982 before the accident
occurred. Parker testified that after the accident he tended not
to retake poor quality films because walking was painful and he
did not want to push the x-ray machine back to the patient’s
location.

After being terminated from the Health Center, Parker sold
home water treatment systems. His pain became worse, and he
resigned at the end of April 1986 and has not worked since that
time.

On rehearing, the three-judge panel found that as a result of
the injury, Parker incurred medical and hospital expenses and
was temporarily totally disabled from July 15 through August
28, 1982, from September 29 through October 31, 1983, and
from May 1 through July 24, 1986, which was the date of the
rehearing, and that he would remain temporarily totally
disabled for an indefinite period of time. The Workers’
Compensation Court also found that Parker had suffered a
15-percent permanent partial impairment of his left leg as a
result of the accident and injury.

The court further found that at the time of Parker’s accident
and injury he had a preexisting permanent partial impairment
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resulting from polio. The court found that the disability that
Parker suffered to his body as a whole as a result of the accident
and injury, combined with the preexisting impairment, resulted
in a disability substantially greater than that which would have
resulted from the last injury considered alone. The court found
that the Health Center had knowledge of Parker’s preexisting
impairment and thus found that the Fund should be liable for a
portion of the benefits awarded to Parker.

The court found that Parker was entitled to benefits of $180
per week for 23 2/7 weeks of temporary total disability
compensation to the date of the rehearing and was entitled to
benefits of $180 per week for so long in the future as he should
remain totally disabled. The court also found that Parker was
entitled to benefits of $180 per week for 32 !/4 weeks for the
15-percent permanent partial disability to his left leg. The court
additionally found that when Parker’s total disability should
cease, he shall be entitled to compensation for any residual
permanent partial disability to his body as a whole due to the
accident and injury. The court further found that the injury
that Parker suffered would of itself have caused only a
S-percent permanent partial disability to the body as a whole,
and thus the Fund was liable for the additional disability.

The court therefore ordered that Parker recover from the
Health Center the sum of $180 per week for a period of 11 1/7
weeks for temporary total disability compensation through
October 31, 1983, and thereafter and in addition thereto the
sum of $180 per week for 32 !/4 weeks for the 15-percent
permanent partial disability to his left leg, and thereafter and in
addition thereto the sum of $9.20 per week for 288 6/7 weeks for
the 5-percent permanent partial disability to his body as a
whole, less a credit for temporary total disability already paid.
The court also ordered the Health Center to pay Parker’s
medical expenses already incurred and any future medical and
hospital expenses reasonably necessary as a result of the
accident and injury. The Health Center was also ordered to pay
attorney fees of $1,000.

The court ordered that Parker recover from the Fund the
sum of $170.80 per week for temporary total disability from
and after May 1, 1986, up to the date of the rehearing and
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thereafter so long in the future as Parker shall remain totally
disabled. If Parker remains totally disabled for longer than 300
weeks, the Fund was ordered to pay $180 per week for so long as
he shall remain totally disabled. If Parker’s total disability
ceases before the expiration of 300 weeks, the Fund was ordered
to pay compensation for that permanent partial disability that
Parker thereafter suffers in excess of 5 percent.

The court also found that as a result of the accident and
injury Parker was unable to perform work for which he has
previous training or experience and was entitled to vocational
rehabilitation services and approved his participating in an
18-month program at Southeast Community College resulting
in an associate degree in business.

The Fund appeals from the award on rehearing, alleging that
the Workers’ Compensation Court erred in providing that the
Fund be responsible for paying $170.80 per week for so long as
Parker should remain temporarily totally disabled, including
the period that he is undergoing vocational rehabilitation. The
Fund also alleges that the court erred in providing that the 32 1/4
weeks of compensation awarded to Parker for the 15-percent
permanent partial disability to his left leg should not reduce the
300-week period of compensation to which he is entitled for the
disability to his body as a whole.

On cross-appeal, the Health Center alleges that the court
erred in assessing responsibility to the Health Center for the
entire 15-percent permanent partial disability to Parker’s left
leg.

Neb. Rev. Stat. § 48-128 (Reissue 1984) provides in pertinent
part:

If an employee who has a preexisting permanent partial
disability whether from compensable injury or otherwise,
which is or is likely to be a hindrance or obstacle to his
obtaining employment or obtaining reemployment if the
employee should become unemployed and which was
known to the employer prior to the occurrence of a
subsequent compensable injury, receives a subsequent
compensable injury resulting in additional permanent
partial or in permanent total disability so that the degree
or percentage of disability caused by the combined
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disabilities is substantially greater than that which would
have resulted from the last injury, considered alone and of
itself; and if the employee is entitled to receive
compensation on the basis of the combined disabilities,
the employer at the time of the last injury shall be liable
only for the degree or percentage of disability which
would have resulted from the last injury had there been no
preexisting disability, and for the additional disability the
employee shall be compensated out of a special trust fund
created for that purpose, which sum so set aside shall be
known as the Second Injury Fund.

The Fund argues that because the statute mentions only
permanent partial or permanent total disability, the Fund
should be liable only for permanent benefits and not for
temporary benefits, including those paid while a plaintiff is
undergoing vocational rehabilitation. However, the purpose of
the Fund is as follows:

If an employer, knowing that an employee has a
preexisting condition, agrees nevertheless to employ the
individual and the employee subsequently suffers a second
injury which, but for the preexisting condition, would
have produced a lesser degree of injury and disability and,
therefore, a smaller payment by the employer, then the
employer is only required to pay for that portion of the
total injury which would have occurred without the
preexisting condition. The balance is to be paid out of the
Second Injury Fund.
Benson v. Barnes & Barnes Trucking, 217 Neb. 865, 874-75, 354
N.W.2d 127, 133 (1984). Such funds were created so that
employers would be encouraged to hire the handicapped and
would be secure in the knowledge that if there is a work-related
accident, the employer and its insurance carrier would be liable
only for those injuries that would have resulted had there been
no preexisting disability. See 2 A. Larson, The Law of
Workmen’s Compensation § 59.31(a) (1987).

In the present case, but for the preexisting condition of polio,
the torn medial meniscus that Parker suffered as a result of the
accident would not have resulted in total disability. Dr. Garvin
testified by deposition that, but for the polio, Parker probably
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would have been able to return to his job as an x-ray technician
after undergoing his surgery for a torn meniscus. He further
testified that Parker was no longer able to push the x-ray
machine around, that Parker had difficulty climbing ladders
and with prolonged walking or standing, and that those
problems would be permanent in nature. Dr. Garvin concluded
by stating that in his opinion Parker would only be able to do
work where he could sit most of the time and not work under
pressure and that he would have difficulty engaging in any
employment that would require him to be on his feet or to
ambulate for any significant period of time.

In his written report found in the record Dr. Garvin stated:
Because it has been my observation that the job of an x-ray
technician requires a rather significant amount of
walking, some elements of lifting, and general
requirements for mobility, including pushing machines
about the hospital to obtain x-rays, I feel that it is unlikely
that Mr. Parker can return to that type of activity. In terms
of future employment, I would feel that an occupation
that would allow Mr. Parker to sit and not be required to
constantly move above [sic], would be of benefit for him.
He does have rather severe limitations in his ability to walk
long distances, to climb ladders, to lift heavy objects over
20 or 30 Ibs., not only because of his pre-existing polio
condition, but also because of the more recent injuries to
his low back as well as his left knee as a result of the fall
from the ladder in July of 1982.

Tom Steel, a counselor with Nebraska Division of
Rehabilitation Services of the State Department of Education,
evaluated Parker and testified by deposition that based on his
examination of the medical reports and his own observations as
to the pain Parker seemed to be suffering from during his
evaluation, Parker would have to have a strictly sedentary type
of employment and could not return to that work for which he
had already been trained. It was Steel’s opinion that Parker
would have to be retrained so as to qualify as an accountant or
bookkeeper and that Parker was capable of completing such
training. A

Parker himself testified that his condition had been getting
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progressively worse, that he cannot even mow his lawn, that he
has difficulty walking up stairs, and that he cannot work as an
x-ray technician. He tried selling water treatment systems, but
had to quit that because of the pain in his back. He also stated
that he could no longer do real estate sales work or retail sales
work, both of which he had done before. He had applied for
jobs at convenience stores, even though that would require
some standing, but had been unsuccessful. He knew of no
sedentary-type job for which he had the necessary education,
experience, or training. There was no type of work that he felt
he could do physically without vocational training.

By whatever name it called Parker’s condition, the
compensation court correctly found as a matter of fact that
Parker was, and until rehabilitated would continue to be,
totally disabled. The findings of fact of the compensation court
have the same force and effect as a jury verdict in a civil case
and will not be set aside where they are supported by credible
evidence and are not clearly wrong. Hewson v. Stevenson, 225
Neb. 254, 404 N.W.2d 35 (1987). Furthermore, a proper
judgment will not be reversed because the trial court gave an
erroneous reason for its rendition. Caradori v. Hamilton, 193
Neb. 500,227 N.W.2d 850 (1975).

Parker’s physician testified that Parker could no longer do
the things necessary to be an x-ray technician and could do no
job that would require him to stand, walk, or lift in a significant
manner. He said that condition was permanent. Tom Steel
concluded that Parker could not return to work for which he
had been trained and, in effect, until retrained was unable to
obtain a meaningful sedentary job. Parker’s own testimony
supported that conclusion.

Permanent total disability can only be held to exist where
the workman is unable to get, hold, or do any substantial
amount of remunerative work, either in his previous
occupation or in any other established field of
employment for which he is fitted. [Citation omitted.]
Whether or not the plaintiff is totally and permanently
disabled, and is entitled to receive the maximum allowable
benefits, is a question of fact.
Boults v. Church, 200 Neb. 319, 320-21, 263 N.W.2d 478,
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479-80 (1978).

A similar situation was addressed in Pollard v. Wright'’s Tree
Service, Inc., 212 Neb. 187, 322 N.W.2d 397 (1982). The
plaintiff had undergone several back operations unrelated to
his employment with the defendant, and the employer knew of
these prior problems. During the course and scope of
employment, the plaintiff slipped and fell, injuring his neck.
The employer paid the appropriate weekly rate during the
plaintiff’s recuperation period of about 2 years. The remainder
of the plaintiff’s 300-week maximum benefits for partial
disability was assessed to the employer at 7 !/2 percent
permanent partial disability, with the Fund responsible for the
balance. The Fund was also ordered to pay the plaintiff’s
benefits in full after the expiration of the 300-week period and
“for the duration of plaintiff’s total disability.” Id. at 190, 322
N.W.2d at 401. The court also found that the plaintiff was
entitled to vocational rehabilitation services.

The Fund in Pollard contended that because the
compensation court did not specifically find that the plaintiff’s
total disability was permanent, the Fund was not liable until
such a finding was made. This court stated:

Essentially, the fund argues that the requirement of
vocational rehabilitation indicates that total disability at
the present time might be reduced to some lesser
percentage of partial permanent disability in the future as
the result of such training, and that therefore present total
disability is not a fixed, stable, or nonrecoverable
disability and consequently is not permanent. It argues
that unless there is a finding that total disability is
permanent, it must be regarded as temporary and the fund
cannot be held liable until that specific finding of fixed
and permanent disability is made. We disagree.
Id. at 192-93, 322 N.W.2d at 402.

This court found in Pollard that the Fund was liable for the
plaintiff’s disability in excess of the 7 !/2 percent that he would
have incurred without the prior disability. Because the plaintiff
could not return to the kind of work for which he had training
and experience, he was at the present time totally and
permanently disabled, although that disability might be
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reduced when vocational rehabilitation was complete. The
court reasoned as follows: “The plaintiff should not be denied
compensation for what is currently total permanent disability
simply because his employability and earning capacity might
become enhanced by rehabilitation and his permanent
disability possibly reduced at some time in the future.” Id. at
194, 322 N.W.2d at 402.

In the present case Parker should not be denied
compensation simply because the Workers’ Compensation
Court used the term “temporary” instead of “permanent,” nor
should the Health Center be required to pay this compensation.
Parker would not be totally disabled, nor would he need
vocational rehabilitation, but for the polio. Thus, to carry out
the purposes of the Fund, the court correctly ordered that the
Fund pay temporary total disability benefits to Parker.

Parker started his vocational rehabilitation program on July
10, 1986, and the Fund believes it should not be liable for any
payments during this program. We do not agree. Payments
during vocational rehabilitation are covered in Neb. Rev. Stat.
§ 48-121(5) (Reissue 1984), which states: “The employee shall
be entitled to compensation from his or her employer for
temporary disability while undergoing rehabilitation.” Again,
we do not agree that the term “temporary” relieves the Fund
from liability. Parker would not need vocational rehabilitation
but for the polio. Thus, the Fund was properly assessed
payments during this time.

Section 48-121(5) provides that the employer should pay
benefits while an employee undergoes rehabilitation. In Pollard
v. Wright’s Tree Service, Inc., supra, the Fund was determined
to be an employer for the purposes of awarding attorney fees
pursuant to Neb. Rev. Stat. § 48-125 (Reissue 1978). The
logical extension of this determination is that the Fund may also
be considered a statutory employer for the purposes of payment
of disability during rehabilitation. Thus, the Fund’s first
assignment of error is without merit.

The Fund’s second assignment of error involves § 48-121.
This section was discussed in Norris v. Iowa Beef Processors,
224 Neb. 867, 877,402 N.W.2d 658, 666-67 (1987):

“Section 48-121 . . . provides for compensation for
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three categories of job-related disabilities. Subdivision (1)
sets the amount of compensation for total disability;
subdivision (2) sets the amount of compensation for
disability partial in character, except in cases covered by
subdivision (3); and subdivision (3) sets out “schedule”
injuries to specified parts of the body with compensation
established therefore. Disability under subdivisions (1)
and (2) refers to loss of employability and earning
capacity, and not to functional and medical loss alone.
[Citations omitted.] Thus losses in bodily function, so far
as subdivisions (1) and (2) are concerned, are important
only insofar as they relate to earning capacity and
employability. [Citations omitted.]...”

Quoting Jeffers v. Pappas Trucking, Inc., 198 Neb. 379, 253

N.W.2d 30 (1977).

Section 48-121(2) provides for a 300-week limitation on
payments for partial disability and states that should total
disability be followed by partial disability, the period of 300
weeks shall be reduced by the number of weeks during which
compensation was paid for such total disability. The
compensation court in the present case noted that § 48-121 does
not provide that the 300-week period should additionally be
reduced by the number of weeks during which compensation is
paid for a disability under subsection (3). The court also noted
that subsections (1) and (2) compensate impairments of the
body as a whole in terms of loss of employability and earning
capacity, while subsection (3) compensates impairments of
scheduled members on the basis of loss of physical function.
See Norris v. Iowa Beef Processors, supra. Thus, it determined
that the 32 !/4 weeks of compensation to which Parker is
entitled by reason of the 15-percent permanent partial
impairment to his left leg should not reduce the 300-week
period of compensation to which he is entitled by reason of the
disability that he suffered to his body as a whole.

We agree that § 48-121 does not require that the 300-week
period of compensation be reduced by the number of weeks
during which compensation is paid under subsection (3).
Therefore, the Fund’s second assignment of error is also
meritless.
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On cross-appeal, the Health Center contends that it should
be held liable for only 10 percent of the 15-percent permanent
partial disability to Parker’s left knee, with the Fund
responsible for the remaining 5 percent. The Health Center
argues that because Parker did not have developed muscles due
to the polio, he was unable to fully rehabilitate his leg.

As previously stated, in reviewing workers’ compensation
cases, this court does not reweigh the facts. In a review of a
workers’ compensation case, the findings of fact made by the
Nebraska Workers’ Compensation Court after rehearing have
the same force and effect as a jury verdict in a civil case and will
not be set aside unless clearly wrong. Hewson v. Stevenson, 225
Neb. 254, 404 N.W.2d 35 (1987).

The Health Center points out that Dr. Garvin testified by
deposition that, generally speaking, a healthy individual with
good quadriceps and hamstrings can rehabilitate himself or
herself to about a 10-percent loss of function after medial
meniscus arthroscopic surgery. However, Dr. Garvin also
testified that permanent partial disability after such surgery
ranges from S percent to 20 percent. In addition, the following
exchange took place:

Q. And you have, as I understand, assessed a 15 percent
disability to the left leg as a result of the medial meniscus
surgery?

A. Correct.

Q. All right. And Doctor, had Mr. Parker been able to
— not have polio and have well developed quadriceps and
hamstrings, would he have been able to rehabilitate
himself in a greater fashion so that it would have reduced
that disability rating that you had — you have given to us?

A. Well again, it’s somewhat speculative because every
case in this business is very individual. And it’s possible
that a normal, active individual could wind up with a
lesser loss of function. Or it’s possible he could wind up
with more of a loss of function if the rehabilitation
program didn’t work for one reason or another, or if the
— if the individual didn’t cooperate. So that I guess I, you
know, I —
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Because there was evidence that even a healthy individual
may rehabilitate himself or herself to a 15-percent permanent
partial disability, the court was not clearly wrong in finding that
Parker’s entire 15-percent permanent partial disability should
be assessed against the Health Center, and this assignment of
error is without merit.

The judgment of the Workers’ Compensation Court is
affirmed. Parker is awarded $1,000 for services of his attorney
in this court, to be assessed jointly against the Second Injury
Fund and Saint Elizabeth Community Health Center.

AFFIRMED.

DARWIN NICE, APPELLEE, V. IBP, INC., APPELLANT.
412N.W.2d 477

Filed September 18, 1987. No. 86-933.

1. Workers’ Compensation: Appeal and Error. The findings of fact made by the
Nebraska Workers’ Compensation Court after rehearing have the same force
and effect as a jury verdict in a civil case and will not be set aside unless clearly
wrong.

2. Workers’ Compensation: Expert Witnesses: Appeal and Error. As a general
rule, where the record presents nothing more than conflicting medical testimony,
this court will not substitute its judgment for that of the Workers’ Compensation
Court.

3. Expert Witnesses. A good faith conflict due to self-contradiction of an expert’s
opinions presents a question to be resolved by the trier of fact.

4. Workers’ Compensation: Appeal and Error. The compensation court’s
determination after rehearing as to an employee’s ability to return to work in
which he is previously skilled is a factual question which will not be disturbed on
appeal to this court unless clearly wrong.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Wayne E. Boyd of Smith & Boyd, for appellant.
LeRoy J. Sturgeon of Smith & Smith, for appellee.

BosLaugH, C.J., Pro Tem., WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ., and CorLweLL, D.J., Retired.
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BosLAuGH, C.J., Pro Tem.

This is an appeal in a proceeding under the Nebraska
Workers’ Compensation Act. The plaintiff, Darwin Nice,
alleged that he sustained a back injury as a result of accidents
occurring on June 4, 1985, and January 13, 1983, while
employed by the defendant, IBP, inc., as a beef trimmer in its
plant in Dakota City, Nebraska.

After the hearing before a single judge, the compensation
court found that the plaintiff was involved in an accident on
June 4, 1985, but there was no evidence of temporary or
permanent disability as a result of that accident. The court
further found that a previous award as the result of the January
13, 1983, accident was res judicata, and the plaintiff was not
entitled to recover any additional compensation as the result of
either accident.

On rehearing the compensation court found, with one judge
dissenting, that the plaintiff had incurred hospital and medical
expenses as a result of the injury received in the accident on
June 4, 1985, and was temporarily totally disabled as a result of
the injury. The court further found that in addition to
compensation, the plaintiff was entitled to vocational
rehabilitation services. From that award, the defendant has
appealed.

The principal issues in this case are whether the evidence is
sufficient to support a finding that Nice’s disability is the result
of an accident arising out of and in the course of his
employment, and whether there has been any increase in
disability that can be attributed to the accident on June 4, 1985.

The findings of fact made by the [compensation court]
after rehearing shall have the same force and effect as a
jury verdict in a civil case. A judgment, order, or award of
the [compensation court] may be modified, reversed, or
set aside only upon the grounds that (1) the court acted
without or in excess of its powers, (2) the judgment, order,
or award was procured by fraud, (3) there is not sufficient
competent evidence in the record to warrant the making of
the order, judgment, or award, or (4) the findings of fact
by the court do not support the order or award.
Neb. Rev. Stat. § 48-185 (Reissue 1984).
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“Regarding facts determined and findings made after
rehearing in the Workers’ Compensation Court, § 48-185
precludes the Supreme Court’s substitution of its view of
facts for that of the Workers’ Compensation Court if the
record contains evidence to substantiate the factual
conclusions reached by the Workers’ Compensation
Court....”

Mendoza v. Omaha Meat Processors, 225 Neb. 771, 779, 408

N.W.2d 280, 285-86 (1987).

The three-judge panel based its award on the expert
testimony of Drs. Blume, Keane, Isgreen, and Dougherty. The
compensation court chose to believe the testimony of Drs.
Blume and Dougherty, who stated by way of deposition that
Nice’s 1985 injury aggravated his preexisting condition. At the
same time, the court rejected the testimony of Dr. Isgreen, who
concluded that Nice’s condition was not aggravated by the 1985
accident.

Dr. Martin’s, Dr. Dougherty’s, and Dr. Blume’s depositions
all state with varying degrees of specificity that the 1985
accident played some role in “lighting up” Nice’s preexisting
back problems. Dr. Martin stated: “[T]he June ’85 accident
probably aggravated the previous conditions.” Dr. Blume
stated: “[T]he accident sustained in 1985 has aggravated a pre-
existing condition . . . . [T]he patient is suffering from the
accident in 1985 with low back and leg pain condition,” and Dr.
Dougherty stated: “[T}he incident of ’85, I suppose that could
have aggravated it. . . . That probably aggravated it.” Dr.
Isgreen, on the other hand, stated that the past accidents
encountered by Nice would not be aggravating to Nice’s
preexisting condition.

As a general rule, where the record presents nothing more
than conflicting medical testimony, this court will not substitute
its judgment for that of the Workers’ Compensation Court.
Ward v. City of Mitchell, 224 Neb. 711, 400 N.W.2d 862 (1987).

The defendant argues that because Drs. Martin and Blume
did not have opportunity to examine Nice at the time of both his
1983 and his 1985 accidents, they have no basis for concluding
that the 1985 accident aggravated his condition. This was an
issue to be resolved by the trier of fact. In Zaleski v. Farmland
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Foods, 219 Neb. 157, 161, 361 N.W.2d 523, 526 (1985), we held
that:
A conflict or contradiction regarding an expert’s
opinion need not result from opinions expressed by
different experts. A conflict or contradiction of opinions
may arise in the course of testimony given by the same
expert witness. A good faith conflict due to self-
contradiction of an expert’s opinions presents a question
to beresolved by the trier of fact.
Upon the record before us, we cannot conclude that the
three-judge panel was “clearly wrong” in finding that Nice’s
June 4, 1985, accident aggravated his preexisting condition.
The final issue for consideration is the award of vocational
rehabilitation. An injured employee is entitled to vocational
rehabilitation services:
When as a result of the injury an employee is unable to
perform work for which he or she has previous training or
experience, he or she shall be entitled to such vocational
rehabilitation services, including retraining and job
placement, as may be reasonably necessary to restore him
or her to suitable employment.

Neb. Rev. Stat. § 48-162.01(3) (Reissue 1984).

A determination made by the compensation court after
rehearing is accorded great deference: “The compensation
court’s determination after rehearing as to an employee’s ability
to return to work in which he is previously skilled is a factual
question which will not be disturbed on appeal to this court
unless clearly wrong.” McGee v. Panhandle Technical Sys. , 223
Neb. 56, 62, 387 N.w.2d 709, 713-14 (1986); Hewson v.
Stevenson, 225 Neb. 254, 404 N.W.2d 35 (1987); Smith v.
Hastings Irr. Pipe Co., 222 Neb. 663, 386 N.W.2d 9 (1986);
Pollock v. Monfort of Colorado, 221 Neb. 859, 381 N.W.2d
154 (1986).

The defendant relies on Nice’s assertions that he continued to
work for IBP at a regular job, that he was able to perform that
job, and that he was not under a continuing course of medical
treatment after the June 1985 accident.

All of the physicians who treated Nice restricted his working
activities significantly, and Drs.- Martin, Blume, and Keane
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specifically raised the issue of vocational rehabilitation or
retraining.
In his deposition, Dr. Martin stated:
And the other thing I’ve suggested to him, which I think he
should go through, rehab training and go for a different
job. I don’t care what he does. I don’t think he’s going to
be able to do physical work anywhere, no matter whether
it’s Jowa beef or a farm. I don’t care where it’s at. I just
think he’s not going to be able to do it.

. . . I advised him to go into rehab and try to do
something different.
Dr. Blume stated:
I told the patient if he can, avoid to do any heavy lifting,
and that if he has the opportunity, to walk around, and
that he should try to see if he can get less strenuous
physical activity in his work activity.

... And that he should be retrained for a kind of job
that he can perform with the least amount of back pain
and discomfort.

Finally, Dr. Keane stated: “Would authorize vocational
rehabilitation for him if that would be helpful or if necessary in
order to try to get him to have a different job. . . . Again, I don’t
believe he’s going to be able to do heavy work. He’s a candidate
for vocational rehabilitation.”

The evidence supports the compensation court’s award of
vocational rehabilitation. The judgment is affirmed.

The plaintiff is allowed $1,000 for the services of his attorney
in this court.

AFFIRMED.
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1. Verdicts: Appeal and Error. On appeal, the verdict of the district court will not
be reversed if, taking the view of the evidence most favorable to the State, there
is sufficient evidence to support it.

2. Trial: Evidence: Presumptions. In cases which are tried to the bench, there is a
presumption that the judge considered only competent, relevant evidence.

3. Homicide: Photographs. Photos of the victim in a murder case are admissible,
even if gruesome, if proper foundation is laid and they are received into evidence
to show the condition of the body or the nature and extent of the wounds; to
establish malice or intent, particularly in conjunction with the examining
pathologist’s testimony; or for purposes of identification.

Appeal from the District Court for Douglas County: JAMES
M. MurpHY, Judge. Affirmed.

J. William Gallup, for appellant.

Robert M. Spire, Attorney General, and Steven J. Moeller,
for appellee.

BosSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and
GRrANT, JJ., and CoLwEeLL,D.J., Retired.

WHITE, J.

This is an appeal from the district court for Douglas County.
The appellant, Theodore W. Parsons, Jr., waived a jury trial
and was found guilty of first degree murder and the use of a
firearm to commit a felony for the killing of Burke High School
teacher Jill Garlock. Appellant was sentenced to life
imprisonment for the first degree murder conviction and a
consecutive sentence of 5 years on the firearm conviction. This
appeal follows.

The appellant met the deceased in the summer of 1979 while
he was stationed at Offutt Air Force Base. The two became
romantically involved later that year, living together on and off
from that time on. In 1985 the appellant was transferred to
Scott Air Force Base, located in Belleville, Illinois, and was
stationed there at the time of the offense which gave rise to this
case.
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On April 9, 1986, Parsons and Garlock had a particularly
serious argument on the telephone, during which the deceased
informed him that she wished to terminate their relationship.
At about 12:30 in the morning of April 10, Parsons left Scott
Air Force Base and drove to Omaha with the hope of
reconciling with Garlock. He arrived in Omaha at 8:30 or 9
a.m. and went directly to Garlock’s house, where, knowing that
she would not be home until approximately 10 o’clock that
night, he parked his car in her garage and slept for several
hours. After awakening, Parsons went out, and returned to
Garlock’s home at approximately 3:30 or 4 p.m. At that time he
parked his car away from the home, fearing that the deceased
would not return home if she knew he was at the house. Parsons
possessed a key to the home and a remote-control garage door
opener. Parsons again left, for dinner, and returned, again
parking his car some distance from the Garlock residence. The
deceased returned home around 10:15 p.m.

Parsons stated that the victim called someone when she
returned home, during which time he waited upstairs. At this
time Garlock did not know he was in her home. Parsons went
downstairs after she got off the telephone and found her asleep
on the couch. He woke her, and the two began to argue. Parsons
stated that Garlock was very angry that he had come to Omaha.
The two argued for some time, and finally Garlock stated that
she was tired and wanted to go to bed. She reiterated that their
relationship was over. Parsons said that he told the victim that
he now had nothing to look forward to, to which she allegedly
asked why he did not kill himself. Parsons stated that he told
the deceased that he had considered suicide and asked her if his
suicide would bother her. She answered no. The argument
continued in her bedroom, ending when Garlock went to bed.
Parsons then went across the hall to another bedroom, where he
had left his belongings. He retrieved his .357 Magnum,
returned to Garlock’s room where she was sleeping, and shot
and killed her. Jill Garlock died as a result of this single gunshot
wound to her head.

The body of the victim was discovered on the morning of
April 11 by a Burke High School assistant principal. The
appellant was arrested upon his return to Scott Air Force Base,
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and later confessed to the murder.

On appeal, the appellant assigns as error that the district
court erred in refusing to grant his motions to dismiss both at
the close of the State’s case and at the conclusion of the trial.
Appellant also assigns as error the lower court’s admitting into
evidence photographs of the victim’s body and a tape recording
of a conversation between the victim and the dispatcher of the
Nebraska State Patrol. We affirm.

Addressing his first assignment of error, Parsons argues that
there was insufficient evidence to support a conviction of first
degree murder. Taking the evidence in the light most favorable
to the State, State v. West, 223 Neb. 241, 388 N.W.2d 823
(1986), we find that there is sufficient evidence to support the
verdict.

The appellant centers his argument around the testimony of
the officers who interrogated him and to whom he stated that
he waited until the deceased was asleep before shooting her. The
record reveals that Parsons stated that he waited so that
Garlock would not feel any pain. The evidence shows that
Parsons had to go across the hall to retrieve his gun from
another bedroom, where he had left his belongings. Parsons
testified that he watched the victim cry for a little while and
went to get the gun to see her reaction to his putting the gun to
his head. Parsons never woke the victim before he fired. The
appellant admits that he hid his presence from the victim until
sometime after she returned home by parking his car away from
the Garlock residence and by remaining upstairs while the
victim was on the phone. Parsons also stated that when entering
the deceased’s bedroom with the gun, he kept the weapon
hidden behind his back. At trial a psychiatrist testified that
although the appellant’s actions showed impulsiveness, they
also illustrated some deliberation, noting the single, aimed
gunshot to the victim’s head. This evidence, if believed by the
trier of fact, is sufficient to support a conviction of first degree
murder. State v. El-Tabech, 225 Neb. 395, 405 N.W.2d 585
(1987).

Appellant also argues that the testimony of the officers is
inherently unreliable, as the notes taken at the interrogation
were destroyed, thereby eliminating cross-examination of the
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testimony. In El-Tabech, we stated:
[Tlhe Supreme Court will not resolve conflicts in the
evidence, pass on the credibility of witnesses, or weigh the
evidence. Such matters are for the trier of fact, and the
verdict must be sustained if, taking the view most
favorable to the State, there is sufficient evidence to
support it.

Id. at 405, 405 N.W.2d at 592. This assignment of error is

without merit.

The appellant’s next assignment of error alleges that a taped
conversation between the deceased and the dispatcher for the
Nebraska State Patrol was improperly admitted into evidence,
arguing that the district court was unduly influenced by the
tape. The tape consists of a conversation during which the
victim asks the help of the State Patrol in locating her
boyfriend, identified as Ted Parsons, en route from Illinois to
Omaha. The victim is noticeably upset and expresses concern
for her welfare.

It is axiomatic that the trial court is given broad discretion in
the admission of evidence, and such rulings will not be
overturned on appeal absent a showing of an abuse of
discretion. State v. Threet, 225 Neb. 682, 407 N.W.2d 766
(1987). In cases in which there is no jury, there is a presumption
that only competent, relevant evidence is considered. State v.
Thierstein, 220 Neb. 766, 371 N.W.2d 746 (1985). The
assignment is without merit.

Finally, Parsons argues that certain pictures of the victim
were incorrectly admitted into evidence and unduly influenced
the judge in his deliberations. The pictures at issue include: (1) a
photo of the victim at the scene, showing head and hand
wounds; (2) a photo of the victim at the scene, showing lividity;
(3) a photo of the victim at the scene, showing the exit wound;
(4) a photo of the victim at the scene, showing the entrance
wound and markings from the powder burns; (5) a photo of the
bedding, before the victim was removed, showing the path of
the bullet; (6) a photo of the top pillow, before the victim was
removed, showing the bullet hole; (7) a photo of the victim’s
head and hand, showing the hand wound; (8) a photo of the
victim’s body supine on the morgue stretcher; (9) a photo of

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































