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1. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis-
cretion is involved only when the rules make such discretion a factor in deterrnining
admissibility.

2. Rules of Evidence: Appeal and Error. Because the exercise of judicial discretion
is implicit in determinations of relevancy and admissibility under Neb. Rev. Stat.
§ 27-401 (Reissue 1995), the trial court’s decision will not be reversed absent an
abuse of discretion.

3. Expert Witnesses: Appeal and Error. An appellate court’s review of the trial
court’s admission or exclusion of expert testimony which is otherwise relevant will be
for an abuse of discretion.

4, Judges: Words and Phrases. A judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to act or refrain from
acting, but the selected option results in a decision which is untenable and unfairly
deprives a litigant of a substantial right or a just result in matters submitted for dispo-
sition through a judicial system.

S. Appeal and Error. A claimed prejudicial error must not only be assigned, but must
also be discussed in the brief of the asserting party, and an appellate court will not
consider assignments of error which are not discussed in the brief.

6. ____. A party cannot complain of an error which that party has invited the court to
commit.

7. Trial: Expert Witnesses. It is within the trial court’s discretion to determine if there
is sufficient foundation for an expert witness to give his or her opinion about an issue
in question.

8. Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, the
admission or exclusion of evidence must unfairly prejudice a substantial right of a lit-
igant complaining about evidence admitted or excluded.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

James E. Harris and Britany S. Shotkoski, of the Harris,
Feldman Law Offices, for appellant.

Michael F. Coyle, of Fraser, Stryker, Meusey, Olson, Boyer &
Bloch, P.C., for appellee.
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MILLER-LERMAN, J.
NATURE OF CASE

This is an appeal from a personal injury trial limited to the
issue of damages. Leroy Kirchner appeals from a jury verdict
entered by the district court for Douglas County which found in
favor of Larry J. Wilson and against Kirchner on Kirchner’s
claim for damages arising out of an automobile accident. Based
on the jury’s verdict, no damages were awarded and Kirchner’s
petition was dismissed. We affirm.

STATEMENT OF FACTS
This is the second appearance of this case in this court. See
Kirchner v. Wilson, 251 Neb. 56, 554 N.W.2d 782 (1996). A
detailed statement of facts is set forth in that case.

- Briefly summarized, on November 25, 1990, a vehicle oper-
ated by Wilson collided with the rear of an automobile operated
by Kirchner in the intersection of 66th and Maple Streets in
Omaha, Nebraska. Kirchner sued Wilson for negligence, alleg-
ing, inter alia, that he had sustained personal injuries as a result
of the automobile accident, including injuries to his neck and
lumbar spine, which injuries necessitated cervical spine surgery
as well as a laminectomy to correct a herniated lumbar disk.

Kirchner’s lawsuit against Wilson initially went to trial in
September 1994 (the first trial). In the first trial, the district
court determined as a matter of law that Wilson was negligent,
that his negligence was the proximate cause of the collision, and
that Wilson was liable to Kirchner for any damages Kirchner
sustained which were proximately caused by the collision.

During the first trial, the court received into evidence testi-
mony that established that Kirchner had had four laminectomies
prior to the November 1990 automobile accident. Wilson intro-
duced into evidence the testimony of two expert witnesses, Dr.
Bernard Kratochvil, an orthopedic surgeon, and Dr. Richard
Howard, a physician and biomedical engineer. Kratochvil and

Howard testified, inter alia, that the November 1990 automobile
accident did not cause Kirchner’s cervical and lumbar injuries.

After deliberating, the jury in the first trial returned a verdict
in favor of Kirchner and awarded him $3,161.90 in damages.
Dissatisfied with that award, Kirchner appealed, asserting that



KIRCHNER v. WILSON 609
Cite as 262 Neb. 607

the district court erred in, among other things, giving one of its
instructions to the jury. In Kirchner, supra, we concluded that
Kirchner's assignment of error regarding the jury instruction
had merit, and we reversed, and remanded for a new trial limited
to the issue of damages.

On May 18, 1998, following remand, Kirchner filed a
motion to conduct a hearing to determine under the Frye stan-
dard the admissibility of expert scientific testimony from
Howard, and “derivative or related opinions” from Kratochvil,
regarding the mechanics of the November 1990 automobile
accident and the injury, if any, to Kirchner as a result of such
accident. In Schafersman v. Agland Coop, ante p. 2135, 631
N.W.2d 862 (2001), this court recently described the Frye
standard, first set forth by the U.S. Court of Appeals for the
District of Columbia in Frye v. United States, 293 F. 1013
(D.C. Cir. 1923). In Schafersman, we observed that for expert
scientific testimony to be admissible under the Frye test, “the
proponent of the evidence must prove general acceptance [of
the principles contained in the proposed testimony] by survey-
ing scientific publications, judicial decisions, or practical
applications, or by presenting testimony from scientists as to
the attitudes of their fellow scientists.” Ante at 222, 631
N.W.2d at 870.

We note that in Schafersman, we held prospectively that for
trials commencing on or after October 1, 2001, the admissibility
of expert opinion testimony under the Nebraska Evidence Rules
would no longer be based upon the Frye test, but instead would
use the analysis set forth by the U.S. Supreme Court in Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct.
2786, 125 L. Ed. 2d 469 (1993). The Daubert test requires, inter
alia, proof of the scientific validity of the principles and
methodology utilized by an expert in arriving at an opinion in
order to establish the evidentiary relevance and reliability of that
opinion. Because the instant case was tried prior to October 1,
2001, the Frye test governs.

Kirchner’s motion came on for hearing on March 2, 1999.
Sixteen exhibits were received into evidence, and both parties
presented oral arguments. At the hearing, Kirchner argued, inter
alia, that Howard’s opinions based upon biomechanics and
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injury causation analysis “are so farfetched that they don’t even
come close to the . . . standard required under Frye.” In an order
filed March 19, the district court rejected Kirchner’s argument
and found that the testimony offered by Howard with regard to
injury causation analysis was generally accepted in the scientific
community and that Howard was qualified under the Frye test to
testify as an expert witness.

On February 14, 2000, Kirchner filed a motion in limine in
which he renewed his Frye objection to Howard’s testimony and
also sought to prohibit Kratochvil from testifying at trial on the
issue of causation. On February 16, the district court overruled
Kirchner’s motion in limine. Thereafter, commencing on
February 16, and continuing through February 18, the second
jury trial (the second trial) was held, limited solely to the issue
of damages. See Kirchner v. Wilson, 251 Neb. 56, 554 N.W.2d
782 (1996). This appeal stems from the second trial.

Prior to the commencement of the second trial, the parties had
stipulated that if Howard’s testimony was deemed admissible,
Howard’s testimony from the first trial could be used in lieu of
Howard’s appearing live and testifying during the second trial.
At some point after the parties made opening statements during
the second trial, Wilson informed Kirchner that he would not be
offering Howard’s testimony.

As part of his case, Kirchner intended to present the video-
taped testimony of his expert, Dr. Michael Freeman, a substan-
tial portion of whose testimony consisted of a challenge to the
credibility of Howard’s opinions. Accordingly, in the second
trial, after Wilson decided not to offer Howard’s testimony,
Kirchner called Howard as one of his witnesses in his case in
chief and read portions of Howard’s testimony from the first
trial into the record. Wilson then in effect “cross-examined”
Howard, without objection, by reading into the record of the
second trial additional portions of Howard’s testimony from the
first trial. Thereafter, Kirchner played for the jury Freeman’s
videotaped deposition consisting, in part, of an attack on
Howard’s testimony.

During the second trial, a total of 7 witnesses testified and 29
exhibits were received into evidence. Among the witnesses called
by Wilson was Kratochvil. Kratochvil, a physician specializing
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in orthopedics with over 38 years of experience, testified, inter
alia, that he had examined Kirchner and Kirchner’s medical
records and that Kirchner’s neck injury was not caused by the
November 1990 automobile accident.

At the close of all the evidence, the case was submitted to the
jury. On February 22, 2000, after deliberation, the jury returned
a verdict in which it stated that it found for the “defendant on
plaintiff’s petition.” On May 16, the district court entered judg-
ment on the jury’s verdict, dismissing Kirchner’s petition.

Kirchner appeals.

ASSIGNMENTS OF ERROR

On appeal, Kirchner has assigned two errors. Kirchner claims
the district court erred (1) in concluding that Wilson met his bur-
den under the Frye test with respect to his “proffered novel sci-
entific testimony, which is not generally accepted in the relevant
scientific community” and (2) in failing to exclude the causation
opinions of Howard and Kratochvil which were “not probative,
irrelevant, too generic, lacking in foundation, without sound or
reasonable basis, ignored actual facts, and/or based on specula-
tion and conjecture.”

STANDARDS OF REVIEW

[1-4] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved only
when the rules make such discretion a factor in determining
admissibility. Genetti v. Caterpillar, Inc., 261 Neb. 98, 621
N.W.2d 529 (2001); Nickell v. Russell, 260 Neb. 1, 614 N.W.2d
349 (2000). Because the exercise of judicial discretion is
implicit in determinations of relevancy and admissibility under
Neb. Rev. Stat. § 27-401 (Reissue 1995), the trial court’s deci-
sion will not be reversed absent an abuse of discretion. See,
Genetti, supra, Holden v. Wal-Mart Stores, 259 Neb. 78, 608
N.W.2d 187 (2000). Similarly, an appellate court’s review of the
trial court’s admission or exclusion of expert testimony which is
otherwise relevant will be for an abuse of discretion.
Schafersman v. Agland Coop, ante p. 215, 631 N.W.2d 862
(2001). A judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to



612 262 NEBRASKA REPORTS

act or refrain from acting, but the selected option results in a
decision which is untenable and unfairly deprives a litigant of a
substantial right or a just result in matters submitted for disposi-
tion through a judicial system. Id.

ANALYSIS
Admission of Howard’s Expert Testimony Under Frye Test.

[5] In his first assignment of error, Kirchner claims that the
district court erred in admitting expert witness testimony which
did not meet the Frye test. In the assignment of error, Kirchner
does not identify the testimony he finds objectionable. We note,
however, that Kirchner’s brief regarding the first assignment of
error is limited to a discussion of the admission of Howard’s tes-
timony. We have previously stated that a claimed prejudicial
error must not only be assigned, but must also be discussed in the
brief of the asserting party, and an appellate court will not con-
sider assignments of error which are not discussed in the brief.
See, J.B. Contracting Servs. v. Universal Surety Co., 261 Neb.
586, 624 N.W.2d 13 (2001); Carroll v. Chase County, 259 Neb.
780, 612 N.W.2d 231 (2000). Thus, we construe Kirchner’s first
assignment of error as challenging only the admissibility of
Howard’s testimony under the Frye test. So construed, we con-
clude there is no merit to Kirchner’s first assignment of error.

[6] It is undisputed that Wilson decided during the second
trial not to call Howard as an expert defense witness and that
Howard’s testimony was introduced into evidence by Kirchner
during his case in chief. According to counsel for Kirchner,
Kirchner elected to call Howard for the purpose of “attack[ing]
Dr. Howard’s credibility. Both by his own testimony and by the
testimony of [Kirchner’s] expert, Dr. Freeman.” It is a well-
established principle that a party cannot complain of an error
which that party has invited the court to commit. Kalkowski v.
Kalkowski, 258 Neb. 1035, 607 N.W.2d 517 (2000); Gustafson
v. Burlington Northern RR. Co., 252 Neb. 226, 561 N.W.2d 212
(1997); Hoover v. Burlington Northern RR. Co., 251 Neb. 689,
559 N.W.2d 729 (1997). Because Kirchner introduced Howard’s
testimony into evidence at trial, on appeal, he cannot claim error
from the trial court’s admission of such testimony. See, also,
Schaneman v. Wright, 238 Neb. 309, 470 N.W.2d 566 (1991)
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(concluding that litigant cannot introduce evidence and later
complain that it was error to consider such evidence). By intro-
ducing Howard’s testimony, Kirchner has waived any Frye
objection he had to such testimony. Accordingly, we find no
merit to Kirchner’s first assignment of error.

Admission of Causation Opinions of Howard and Kratochvil.

In his second assignment of error, Kirchner claims that the
district court erred in admitting the causation opinions of
Howard and Kratochvil. Kirchner argues generally that the opin-
ions of Howard and Kratochvil are flawed and not reasonable.
We conclude that this assignment of error is without merit.

[7-8] It is within the trial court’s discretion to determine if
there is sufficient foundation for an expert witness to give his or
her opinion about an issue in question. Walkenhorst v. State, 253
Neb. 986, 573 N.W.2d 474 (1998). A trial court’s ruling in
receiving or excluding an expert’s opinion which is otherwise
relevant will be reversed only when there has been an abuse of
discretion. Schafersman v. Agland Coop, ante p. 215, 631
N.W.2d 862 (2001). To constitute reversible error in a civil case,
the admission or exclusion of evidence must unfairly prejudice
a substantial right of a litigant complaining about evidence
admitted or excluded. Walkenhorst, supra.

As to Kirchner’s claim that the district court erred in admit-
ting Howard’s causation testimony, we have previously con-
cluded that because Kirchner offered such testimony, he waived
any objection to the same, and accordingly, we conclude that
there is no merit to that portion of Kirchner’s second assignment
of error in which he claims that Howard’s testimony should have
been excluded. As to Kirchner’s argument that the district court
erred in admitting Kratochvil’s causation testimony because
such testimony was unreasonable and flawed, we conclude there
is no merit to such assignment of error.

Wilson called Kratochvil as an expert witness. Kratochvil tes-
tified generally that Kirchner’s condition was not caused by the
November 1990 automobile accident. The record discloses that
Kratochvil is a physician, specializing in orthopedic medicine. At
the time of trial, he had specialized in orthopedics for 38 years.
He is licensed to practice medicine in the states of Nebraska,
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Iowa, Minnesota, and California. Kratochvil is on either the
active or the consulting staffs of Bergan Mercy Medical Center,
St. Joseph Hospital, Children’s Hospital, Methodist Hospital, the
University of Nebraska Medical Center, and Immanuel Medical
Center, all in Omaha. He is a member of a number of profes-
sional medical societies, including the American Academy of
Orthopedic Surgeons and the Clinical Orthopaedic Society.

With respect to Kirchner’s complaints of injury allegedly sus-
tained in the November 1990 automobile accident, Kratochvil
examined Kirchner on March 4, 1992. Prior to his examination
of Kirchner, Kratochvil reviewed certain of Kirchner’s medical
records. Kratochvil reviewed additional medical records con-
cerning Kirchner after the March 4 examination. Based upon his
education, training, experience, and examination of Kirchner
and Kirchner’s medical records, Kratochvil testified, inter alia,
that Kirchner’s neck injury was not caused by the November
1990 automobile accident.

As argued in his brief, Kirchner’s assignment of error goes to
the weight and credibility of Kratochvil’s testimony rather than
to its admissibility. We have recently stated that

[w]hile recognizing the principle that an expert’s opinion
must have a sound and reasonable basis such that an expert
is able to express a reasonably accurate conclusion as dis-
tinguished from a mere guess or conjecture . . . an appellate
court is not a superexpert and will not lay down categori-
cally which factors and principles an expert may or may not
consider. Such matters go to the weight and credibility of
the opinion itself and not to its admissibility.
Nebraska Nutrients v. Shepherd, 261 Neb. 723, 770, 626 N.W.2d
472, 510 (2001). Given the sound and reasonable basis behind
Kratochvil’s testimony and the certainty with which his opinion
was expressed, we find no abuse of discretion in the district
court’s admission of Kratochvil’s causation testimony.

Because Kirchner waived the objection he might have had to
Howard’s testimony and because there is ample basis in the
record for the admission of Kratochvil’s testimony which was
expressed with sufficient certainty, we conclude there is no
merit to Kirchner’s second assignment of error.



STATE v. WHITLOCK 615
Cite as 262 Neb. 615

CONCLUSION
For the reasons set forth above, we affirm the decision of the
district court entering judgment in conformity with the jury ver-
dict in favor of Wilson and against Kirchner and dismissing
Kirchner’s petition.
AFFIRMED.

STATE OF NEBRASKA, DEPARTMENT OF ROADS, APPELLANT, V.
ROBERT O. WHITLOCK AND PATRICIA WHITLOCK,
HUSBAND AND WIFE, JOINT TENANTS, APPELLEES.

634 N.W.2d 480

Filed September 28, 2001. No. S-00-340.

1. Eminent Domain: Verdicts: Appeal and Error. A condemnation action is reviewed
as an action at law, in connection with which a verdict will not be disturbed unless it
is clearly wrong.

2. Rules of Evidence: Hearsay. The admission of hearsay is controlled by the Nebraska
Evidence Rules.

3. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis-
cretion is involved only when the rules make such discretion a factor in determining
admissibility.

4. Evidence: Hearsay. An expert’s written appraisal report is hearsay and is not admis-
sible unless it falls within a recognized exception.

5. Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, the
admission or exclusion of evidence must unfairly prejudice a substantial right of the
litigant complaining about evidence admitted or excluded.

6. Trial: Evidence: Expert Witnesses: Appeal and Error. The admission into evi-
dence of an expert's appraisal report is prejudicial error.

Appeal from the District Court for Box Butte County: BRIAN
SILVERMAN, Judge. Reversed and remanded.

Don Stenberg, Attorney General, and Kenneth W. Payne for
appellant. :

Laurice M. Margheim, of Curtiss, Moravek, Curtiss &
Margheim, for appellees.

HEeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.
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CoNnNoLLY, J.

The State of Nebraska, Department of Roads, condemned
21.75 acres of Robert O. Whitlock and Patricia Whitlock’s farm-
land property for the construction of a highway. The Whitlocks’
property is located in three separate sections and is now severed
by the new highway. A jury returned a verdict in the amount of
$65,250. The State appeals, contending that the district court
erred in various respects. We hold that the district court erred in
admitting the Whitlocks’ expert’s written appraisal report and
supplemental report into evidence because they were hearsay.
We reverse, and remand.

BACKGROUND

At trial, the Whitlocks’ appraiser, Larry Dean Radant, testi-
fied to his background and experience and to the generally
accepted methodologies that he used to appraise the property.
His written appraisal report contained two appraisals: one for
the value of the property before the taking and one for the value
of the property after the taking. The appraisal report contained
details for the cost, income, and sales comparison approaches he
had used and his final valuation for each method.

The appraisal report included descriptions of the 19 compara-
ble sales he had relied upon for his sales comparison approach,
as well as maps, photographs, and soil legends. He testified that
he had visited the property and gave a general description of the
farm. He also prepared a one-page supplemental report separat-
ing the value of the property taken based on the information con-
tained in the appraisal report. Relying more heavily on the cost
and sales comparison approaches, he opined that the value of the
property before the taking was $245,000.

The State objected to the admission of the appraisal report,
exhibit 9, and supplemental report, exhibit 10, on various
grounds, including hearsay and foundational objections. The
court overruled the objections, and the exhibits were received.
Radant then opined that the value of the Whitlocks’ property
after the taking was $190,000, resulting in a total loss of
$55,000. Of that total loss, he believed $9,264 was attributable
to the value of the property taken. The balance, $45,736, was for
damages to the value of the remainder because the property was
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now divided by a highway. At the close of Radant’s direct exam-
ination, the court overruled the State’s motions to strike his tes-
timony and exhibits 9 and 10, consisting of his appraisal report
and supplemental report.

ASSIGNMENTS OF ERROR

The State assigns that the district court erred by (1) striking
the testimony of its expert witness, (2) admitting into evidence
the appraisal report and supplemental report of Radant, (3)
admitting the valuation testimony of Radant because there was
insufficient foundation for his opinion of value and it was
based on an improper measure of damages, and (4) failing to
sustain the State’s motion to strike the valuation testimony of
Robert Whitlock.

STANDARD OF REVIEW
[1] A condemnation action is reviewed as an action at law, in
connection with which a verdict will not be disturbed unless it
is clearly wrong. Mobeco Indus. v. City of Omaha, 257 Neb.
365, 598 N.W.2d 445 (1999).

ANALYSIS

Because the evidentiary issue of the admission of Radant’s
appraisal report is dispositive, we do not decide the State’s other
assignments of error.

The State contends that the trial court erred by admitting
exhibits 9 and 10 into evidence. The State argues that the
appraisal report contained inadmissible hearsay not testified to
by Radant. The State also contends the appraisal report and the
supplemental report unduly emphasized Radant’s conclusions.
The Whitlocks contend that the court did not err in admitting the
reports. They argue that evidence of comparable sales is admis-
sible even if those comparisons are based upon hearsay or the
appraiser lacks personal knowledge.

The Whitlocks argue two points: (1) Appraisal reports are
admissible under our holding in Anderson v. State, 184 Neb.
467, 168 N.W.2d 522 (1969), and (2) Neb. Rev. Stat.
§ 25-12,115 (Reissue 1995) specifically allows the admission of
composite reports prepared by an expert without calling as wit-
nesses the persons furnishing the information.
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[2] The admission of hearsay is controlled by the Nebraska
Evidence Rules. Wiekhorst Bros. Excav. & Equip. v. Ludewig,
247 Neb. 547, 529 N.W.2d 33 (1995).

[3] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved only
when the rules make such discretion a factor in determining
admissibility. Genetti v. Caterpillar, Inc., 261 Neb. 98, 621
N.w.2d 529 (2001).

“Hearsay is a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Neb. Rev. Stat. § 27-801(3)
(Reissue 1995). Hearsay “is not admissible except as provided by
[the Nebraska Evidence Rules] or by other rules adopted by the
statutes of the State of Nebraska.”” Neb. Rev. Stat. § 27-802
(Reissue 1995).

We have held that an expert’s testimony on comparable sales
is admissible over a hearsay objection. Anderson v. State, supra.
We have also held that under Neb. Rev. Stat. § 27-703 (Reissue
1995), an expert may rely on hearsay facts or data reasonably
relied upon by experts in that field. See, e.g., McArthur v. Papio-
Missouri River NRD, 250 Neb. 96, 547 N.W.2d 716 (1996).
Finally, we have held that direct evidence of other recent and
comparable sales of real estate is admissible as substantive proof
of the value of the condemned property or as foundation and
background for an expert’s opinion of value. See Clearwater
Corp. v. City of Lincoln, 207 Neb. 750, 301 N.W.2d 328 (1981).
The Whitlocks confuse the admissibility of an expert’s opinion
testimony with the admissibility of the expert’s report.

[4] An expert’s written appraisal report is an out-of-court
statement offered for the truth of the matter asserted. It is
hearsay and is not admissible unless it falls within a recog-
nized exception.

Kliment v. National Farms, Inc., 245 Neb. 596, 514 N.W.2d
315 (1994), affirmed the exclusion of an expert’s technical
report, which was commissioned by the defendant in a nuisance
suit, on a hearsay objection when the expert did not testify.
When an expert is employed for no other purpose other than to
give technical advice, his or her employment does not include
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making statements on behalf of the principal. Thus, such a
report is hearsay and not subject to any exception.

Vacanti v. Master Electronics Corp., 245 Neb. 586, 514
N.W.2d 319 (1994), affirmed the trial court’s refusal to admit a
medical report into evidence. We held that the defendant had
failed to show that the report fell within the “medical diagnosis”
exception, and it was therefore inadmissible hearsay. Id. at 593,
514 N.W.2d at 324.

Howells Elevator v. Stanco Farm Supply Co., 235 Neb. 456,
455 N.W.2d 777 (1990), affirmed the exclusion of a written esti-
mate of damages to personal property.

In Vacanti, the plaintiff’s medical expert testified that he
had read the report and relied upon it in forming his opinion.
We stated:

An expert medical witness may base an opinion on the
medical records of another treating doctor . . . . The mere
fact that an expert relied on medical records, however,
does not transform those records from inadmissible
hearsay into admissible evidence. . . . To allow such a
transformation “would deprive opposing parties of an
opportunity to cross-examine on the background, compe-
tency and completeness of the report and the qualifica-
tions of the doctor.”

(Citations omitted.) 245 Neb. at 593, 514 N.W.2d at 324.

{5] To constitute reversible error in a civil case, the admis-
sion or exclusion of evidence must unfairly prejudice a sub-
stantial right of the litigant complaining about evidence admit-
ted or excluded. Nickell v. Russell, 260 Neb. 1, 614 N.W.2d
349 (2000).

Radant’s testimony on 19 comparable sales was superficial at
best. He stated that the details of the comparable sales he relied
upon were in his appraisal report. In fact, a substantial portion
of his testimony focused on explaining to the jury the contents
of his appraisal report and where to find pertinent information in
it. Furthermore, the appraisal report also defines “market value”
in a different manner than this court has defined that term. See,
e.g., Smith v. Papio-Missouri River NRD, 254 Neb. 405, 413,
576 N.w.2d 797, 803 (1998) (“[f]air market value is the price
which property will bring when offered for sale upon the open
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market as between a willing seller and buyer, neither being obli-
gated to buy or sell”). Finally, the report contains a number of
photographs and maps for which no foundation was laid.
Moreover, in his closing argument, the Whitlocks’ counsel
repeatedly encouraged jurors to refer to Radant’s appraisal
report and to check the details, and he specifically instructed the
jury to refer to Radant’s supplemental report for Radant’s esti-
mate of the decrease in the value of the remainder.

Radant’s written appraisal report and supplemental report
essentially amounted to a continued and more thorough testi-
mony of his opinion during jury deliberations, without the ben-
efit of cross-examination or opposing opinion. This is the mis-
chief this court sought to eliminate when we reversed the district
court’s decision in a condemnation action partially because of
the court’s admission into evidence of two one-page summaries
of the appraiser’s valuations. “[A]dmission of evidence of this
type is prejudicially erroneous because during its deliberations,
the jury might place more weight on written summaries than on
its collective recollection of the actual testimony.” Westgate Rec.
Assn. v. Papio-Missouri River NRD, 250 Neb. 10, 31, 547
N.W.2d 484, 499 (1996).

The Whitlocks, however, argue that a summary unfairly
emphasizes parts of the expert’s opinion testimony and that the
admission of a complete appraisal report is distinguishable from
the facts in Westgate Rec. Assn. Contrary to the Whitlocks’ con-
tention, the reasoning in Westgate Rec. Assn. applies even more
to the admission of a complete appraisal report, not less. In addi-
tion, the first page of exhibit 9 and the sole content of exhibit 10
are summaries of Radant’s conclusions, which type of informa-
tion we specifically held is inadmissible in Westgate Rec. Assn.

[6] We conclude that Radant’s appraisal report was hearsay
and unfairly prejudiced the State’s case.

The Whitlocks next argue that even if the appraisal report is
hearsay, it is admissible under the Uniform Composite Reports
as Evidence Act, § 25-12,115, and Neb. Rev. Stat. §§ 25-12,116
to 25-12,119 (Reissue 1995). Section 25-12,115 provides:

A written report or finding of facts prepared by an
expert . . . and containing the conclusions resulting
wholly or partly from written information furnished by
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the cooperation of several persons acting for a common
purpose, shall, insofar as the same may be relevant, be
admissible when testified to by the person . . . making
such report or finding without calling as witnesses the
persons furnishing the information, and without produc-
ing the books or other writings on which the report or
finding is based . . . .
(Emphasis supplied.)

This act preceded the Nebraska Evidence Rules by almost
25 years, and the language indicates that it was intended to
operate much the same as § 27-703. In other words, it allows
an expert to base an opinion on hearsay which is not itself
admissible in evidence. Without deciding on the statute’s con-
tinued application, we conclude that the Whitlocks have failed
to satisfy the requisites of § 25-12,115. That section provides
that the written information relied upon by an expert is to be
furnished by the cooperation of several persons acting for a
common purpose.

In this case, Radant was acting alone in the preparation of his
report, and any persons who might have provided information
to him cannot be said to have been acting for a common pur-
pose. See, Gateway Bank v. Department of Banking, 192 Neb.
109, 219 N.W.2d 211 (1974) (affirming district court’s admis-
sion of expert’s feasibility report when facts and information
contained in report were accumulated by persons acting under
expert’s direction); Houghton v. Houghton, 179 Neb. 275, 137
N.W.2d 861 (1965) (affirming admission of pathologist’s report
when expert relied upon information provided by technicians
working under his direction). Thus, § 25-12,115 is inapplicable
to these facts.

We conclude that the district court’s admission into evidence
of the Whitlocks’ expert’s appraisal report was reversible error
which unfairly prejudiced a substantial right of the State.

REVERSED AND REMANDED.
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Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does not
involve a factual dispute, its determination is a matter of law, which requires an appel-
late court to reach a conclusion independent of the decisions made by the lower courts.
Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has jurisdiction over
the matter before it.

i __ . Notwithstanding whether the parties raise the issue of jurisdiction, an
appellate court has a duty to raise and determine the issue of jurisdiction sua sponte.
Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire
jurisdiction of an appeal, there must be a final order entered by the court from which
the appeal is taken; conversely, an appellate court is without jurisdiction to entertain
appeals from nonfinal orders.

Actions: Words and Phrases. A “claim for relief” within the meaning of Neb. Rev.
Stat. § 25-1315(1) (Cum. Supp. 2000) is equivalent to a separate cause of action, as
opposed to a separate theory of recovery.

Actions: Parties: Final Orders. Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000) is
implicated only where multiple causes of action are presented or multiple parties are
involved, and a final judgment is entered as to one of the parties or causes of action.
Actions: Words and Phrases. A cause of action consists of the fact or facts which
give one a right to judicial relief against another; a theory of recovery is not itself a
cause of action.

Actions: Pleadings. Two or more claims in a petition arising out of the same opera-
tive facts and involving the same parties constitute separate legal theories, either of
liability or damages, and not separate causes of action.

Actions. Whether more than one cause of action is stated depends mainly upon (1)
whether more than one primary right or subject of controversy is presented, (2)
whether recovery on one ground would bar recovery on the other, (3) whether the
same evidence would support the different counts, and (4) whether separate causes of
action could be maintained for separate relief.

Final Orders: Appeal and Error. An order is final for purposes of appeal if it affects
a substantial right and (1) determines the action and prevents a judgment, (2) is made
during a special proceeding, or (3) is made on summary application in an action after
judgment is rendered.

—__t____.When an order affects the subject matter of the litigation, by diminishing
a claim or defense available to a defendant, this affects a substantial right within the
meaning of Neb. Rev. Stat. § 25-1902 (Reissue 1995).

Actions: Statutes. A “special proceeding,” within the meaning of Neb. Rev. Stat.
§ 25-1902 (Reissue 1995), entails civil statutory remedies not encompassed in chap-
ter 25 of the Nebraska Revised Statutes.
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13. Actions: Final Orders. A special proceeding within the meaning of Neb. Rev. Stat.
§ 25-1902 (Reissue 1995) must be one that is not an action and is not and cannot be
legally a step in an action as part of it.

14. ____: . None of the many steps or proceedings necessary or permitted to be taken
in an action to commence it, to join issues in it, and conduct it to a final hearing and
judgment can be a special proceeding within the terms of Neb. Rev. Stat. § 25-1902
(Reissue 1995).

15. Summary Judgment: Actions: Final Orders. A partial summary judgment pro-
ceeding is not a special proceeding within the meaning of Neb. Rev. Stat. § 25-1902
(Reissue 1995).

16. Class Actions. The availability of a class action is encompassed within chapter 25
of the Nebraska Revised Statutes and is not in and of itself an action, but is a step
or proceeding within the overall action; therefore, class certification is not a special
proceeding.

17. Limitations of Actions: Final Orders: Appeal and Error. An order entered deny-
ing relief on a plea of the statute of limitations is to be treated as an interlocutory order,
and any error in the ruling made may be presented in an appeal taken after final dis-
position of the case.

18. Jurisdiction: Final Orders: Appeal and Error. In the absence of a judgment or
order finally disposing of a case, an appellate court is without jurisdiction to act and
must dismiss the purported appeal.

Appeal from the District Court for Lancaster County:
BERNARD J. MCGINN, Judge. Appeal dismissed.

Don Stenberg, Attorney General, Jodi M. Fenner, and, on
brief, Jason W. Hayes, for appellant.

David W. Rowe, of Kinsey, Ridenour, Becker & Kistler, and
Robert J. Antonello and Robert G. Fegers, of Antonello, Fegers
& Cea, and J. Davis Connor and Stephen R. Senn, of Peterson &
Myers, P.A., for appellees.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

GERRARD, J.
NATURE OF CASE
The State of Nebraska, Department of Motor Vehicles (State),
appeals from a partial summary judgment entered by the district
court, which enjoined the State from collecting fees for handi-
capped parking permits, but reserved the issue of monetary dam-
ages for later disposition. Because the district court’s partial
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summary judgment was not a final, appealable order, we dismiss
the State’s appeal.

PROCEDURAL BACKGROUND

Nebraska law provides for the issuance of parking permits for
handicapped or disabled persons. See, generally, Neb. Rev. Stat.
§ 18-1736 et seq. (Reissue 1997 & Cum. Supp. 2000). A fee of
$3 is charged for each permit. See § 18-1740(3).

The plaintiffs, on behalf of themselves and all others simi-
larly situated, brought this action against the State, alleging that
the permit fee violated title II of the Americans with Disabilities
Act, 42 US.C. § 12101 et seq. (1994 & Supp. V 1999) (ADA).
The enabling regulations for title II of the ADA provide:

A public entity may not place a surcharge on a particular
individual with a disability or any group of individuals
with disabilities to cover the costs of measures, such as
the provision of auxiliary aids or program accessibility,
that are required to provide that individual or group with
the nondiscriminatory treatment required by the [ADA] or
this part.
28 C.FR. § 35.130(f) (2000).

The plaintiffs’ petition sought (1) a declaratory judgment that
the State cannot lawfully require payment for handicapped park-
ing permits, (2) an injunction preventing the State from requir-
ing payment from future applicants for such parking permits, (3)
reimbursement for permit fees to members of the plaintiff class
for amounts charged for permits since the effective date of the
ADA, and (4) attorney fees and costs. The plaintiffs also sought
class certification to represent the approximately 50,000
Nebraskans who use handicapped parking permits.

The parties filed cross-motions for summary judgment on
several issues. After hearing, the district court first sustained the
plaintiffs’ motion for class certification. Reaching the merits of
the parties’ summary judgment motions, the district court first
noted that the State had conceded that Nebraska’s handicapped
parking permit fee violates the ADA. The district court then
determined that Congress, in abrogating state sovereign immu-
nity under the ADA, had acted validly pursuant to U.S. Const.
amend. XIV, § 5. The district court rejected the State’s argument
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that the plaintiffs’ action was barred by a statute of limitations,
concluding that a statute of limitations cannot limit claims
where the defendant is guilty of an ongoing, persistent, and sys-
temic violation of law. See, e.g., Havens Realty Corp. v.
Coleman, 455 U.S. 363, 102 S. Ct. 1114, 71 L. Ed. 2d 214
(1982). Finally, the district court concluded that injunctive rehef
was appropriate under the circumstances.

Based on those determinations, the district court entered a
partial summary judgment, declaring that the permit fee violated
the ADA and its regulations and enjoining the State from charg-
ing such a fee. The district court also stated:

The Court further finds and orders pursuant to Neb. Rev.
Stat. § 25-705(6) [Cum. Supp. 1998] that this order of par-
tial summary judgment is a final order on fewer than all of
the claims of the plaintiffs and that there is no just reason
for delay of an appeal from the entry of this order. The
issues of class certification, sovereign immunity, statute of
limitations and appropriateness of injunctive relief are all
issues that will need appellate review. It would be prudent
to allow appellate review of these issues before the Court
and counsel expend additional resources in litigating the
remaining issues in this lawsuit. . . .

. [P]laintiffs are directed to submit briefing to this
court . . . to determine the issues of prejudgment interest,
attorney fees, manner of reimbursement, and form of
notice to the class concerning reimbursement. . . . In the
event an appeal is taken from any portion of this order, the
[time to respond] will commence at the resolution of that
appeal, if such be consistent with the mandate (if any) of
the appellate court.

The State appealed and, as restated, assigned that the district
court erred in concluding that (1) the State’s sovereign immu-
nity had been appropriately abrogated by the ADA, (2) there
was no statute of limitations that would limit the plaintiffs’
cause of action, and (3) the plaintiffs should be certified as
class representatives.

This court’s preliminary review of this appeal raised a ques-
tion regarding whether the district court’s order of partial sum-
mary judgment was a final, appealable order. In addition, the
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U.S. Supreme Court issued an opinion, after the parties’ briefs
in this case were filed, addressing whether the ADA was a valid
abrogation of state sovereign immunity. See Board of Trustees
of Univ. of Ala. v. Garrett, 531 U.S. 356, 121 S. Ct. 955, 148 L.
Ed. 2d 866 (2001). In an order filed July 11, 2001, we directed
the parties to file supplemental briefs on the questions whether
(1) the district court’s partial summary judgment of March 1,
2000, was a final, appealable order pursuant to either Neb. Rev.
Stat. § 25-1902 (Reissue 1995) or Neb. Rev. Stat. § 25-1315(1)
(Cum. Supp. 2000) and (2) the district court’s decision with
respect to sovereign immunity was consistent with the U.S.
Supreme Court’s decision in Board of Trustees of Univ. of Ala.
v. Garrett, supra.

The parties filed supplemental briefs, in which they agreed
that the district court’s partial summary judgment was not a
final, appealable order and that this court lacked appellate juris-
diction. On August 28, 2001, the plaintiffs filed a motion to dis-
miss for lack of appellate jurisdiction, to which the State did
not object. On September 4, this court took the plaintiffs’
motion under advisement and ordered that the case be submit-
ted without oral argument pursuant to Neb. Ct. R. of Prac.
11B(1) (rev. 2000).

STANDARD OF REVIEW
[1] When a jurisdictional question does not involve a factual
dispute, its determination is a matter of law, which requires an
appellate court to reach a conclusion independent of the deci-
sions made by the lower courts. Nebraska Nutrients v. Shepherd,
261 Neb. 723, 626 N.W.2d 472 (2001).

ANALYSIS

[2,3] Before reaching the legal issues presented for review, it
is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it. Nebraska Dept. of Health
& Human Servs. v. Struss, 261 Neb. 435, 623 N.W.2d 308
(2001). Notwithstanding whether the parties raise the issue of
jurisdiction, an appellate court has a duty to raise and determine
the issue of jurisdiction sua sponte. Billingsley v. BFM Liquor
Mgmzt., 259 Neb. 992, 613 N.W.2d 478 (2000).
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[4] For an appellate court to acquire jurisdiction of an appeal,
there must be a final order entered by the court from which the
appeal is taken; conversely, an appellate court is without juris-
diction to entertain appeals from nonfinal orders. Scottsdale Ins.
Co. v. City of Lincoln, 260 Neb. 372, 617 N.W.2d 806 (2000).
The district court’s order of partial summary judgment reserved
issues for later disposition, including the issues of monetary
damages and attorney fees. The initial issue presented to this
court is whether the district court’s order was a final order from
which an appeal could be taken.

§ 25-1315

Neb. Rev. Stat. § 25-705(6) (Cum. Supp. 1998), now codified
at § 25-1315(1), provides:

When more than one claim for relief is presented in an
action, whether as a claim, counterclaim, cross-claim, or
third-party claim, or when multiple parties are involved,
the court may direct the entry of a final judgment as to
one or more but fewer than all of the claims or parties
only upon an express determination that there is no just
reason for delay and upon an express direction for the
entry of judgment. In the absence of such determination
and direction, any order or other form of decision, how-
ever designated, which adjudicates fewer than all the
claims or the rights and liabilities of fewer than all the
parties shall not terminate the action as to any of the
claims or parties, and the order or other form of decision
is subject to revision at any time before the entry of judg-
ment adjudicating all the claims and the rights and liabil-
ities of all the parties.

[5,6] The district court relied upon this statute in attempting
to direct the entry of a final judgment. This court has deter-
mined, however, that a “claim for relief” within the meaning of
§ 25-1315(1) is equivalent to a separate cause of action, as
opposed to a separate theory of recovery. See Chief Indus. v.
Great Northern Ins. Co., 259 Neb. 771, 612 N.W.2d 225 (2000).
Thus, by its terms, § 25-1315(1) is implicated only where mul-
tiple causes of action are presented or multiple parties are
involved, and a final judgment is entered as to one of the parties
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or causes of action. See, Chief Indus. v. Great Northern Ins. Co.,
supra; Scottsdale Ins. Co. v. City of Lincoln, supra. Those con-
ditions are not satisfied in the instant case.

[7-9] It is initially evident that there is only one defendant—
the State—and that the partial summary judgment entered by
the trial court did not resolve all issues pertaining to the State.
Neither does this case present multiple causes of action. A
cause of action consists of the fact or facts which give one a
right to judicial relief against another; a theory of recovery is
not itself a cause of action. Gestring v. Mary Lanning Memorial
Hosp., 259 Neb. 905, 613 N.W.2d 440 (2000). Thus, two or
more claims in a petition arising out of the same operative facts
and involving the same parties constitute separate legal the-
ories, either of liability or damages, and not separate causes of
action. Id. Whether more than one cause of action is stated
depends mainly upon (1) whether more than one primary right
or subject of controversy is presented, (2) whether recovery on
one ground would bar recovery on the other, (3) whether the
same evidence would support the different counts, and (4)
whether separate causes of action could be maintained for sep-
arate relief. Id.

In the instant case, it is clear that the plaintiffs’ ADA claim
presents one cause of action, in which they have requested
declaratory and injunctive relief and compensatory damages.
Since the plaintiffs’ petition presents only one cause of action,
§ 25-1315(1) is not implicated.

We take this opportunity to remind trial courts and the prac-
ticing bar that § 25-1315 permits a judgment to become final
only under the limited circumstances set forth in the statute.
Prior to the enactment of § 25-1315, an order that effected a dis-
missal with respect to one of multiple parties was a final,
appealable order, and the complete dismissal with prejudice of
one of multiple causes of action was a final, appealable order,
but an order dismissing one of multiple theories of recovery, all
of which arose from the same set of operative facts, was not a
final order for appellate purposes. See, generally, Tess w.
Lawyers Title Ins. Corp., 251 Neb. 501, 557 N.W.2d 696 (1997).
Section 25-1315 was an evident attempt by the Legislature to
simplify the issue and clarify many of the questions regarding
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final orders when there are multiple parties and claims. See
Bargmann v. State, 257 Neb. 766, 600 N.W.2d 797 (1999).

Section 25-1315 does not, however, provide “magic words,”
the invocation of which transforms any order into a final judg-
ment for purposes of appeal. As previously noted, § 25-1315(1)
is implicated only where multiple causes of action are presented
or multiple parties are involved and a final judgment is entered
as to one of the parties or causes of action. Because those con-
ditions were not present in this case, the district court’s order of
partial summary judgment could not be a final judgment pur-
suant to § 25-1315(1).

§ 25-1902

[10] Although the district court’s invocation of § 25-1315 was
ineffective, the question remains whether a final order is pre-
sented as defined in § 25-1902. That section provides that an
order is final for purposes of appeal if it affects a substantial
right and (1) determines the action and prevents a judgment, (2)
is made during a special proceeding, or (3) is made on summary
application in an action after judgment is rendered. See, id.;
Bargmann v. State, supra. 1t is clear that this case presents nei-
ther the first nor the third category. See, generally, Charles
Vrana & Son Constr. v. State, 255 Neb. 845, 587 N.W.2d 543
(1998). Thus, we are presented with the question whether the
district court’s partial summary judgment was an order affecting
a substantial right made in a special proceeding.

[11] The most significant effect of the district court order was
that it enjoined the State from the collection of permit fees. For
purposes of this appeal, we assume, without deciding, that the
district court order affected a substantial right of the State.
When an order affects the subject matter of the litigation, by
diminishing a claim or defense available to a defendant, this
affects a substantial right. Airport Auth. of Village of Greeley v.
Dugan, 259 Neb. 860, 612 N.W.2d 913 (2000).

[12-15] The partial summary judgment issued in this case,
however, was not a special proceeding. Generally, a “special
proceeding” entails civil statutory remedies not encompassed in
chapter 25 of the Nebraska Revised Statutes. Slaymaker v.
Breyer, 258 Neb. 942, 607 N.W.2d 506 (2000). In O’Connor v.
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Kaufman, 255 Neb. 120, 582 N.W.2d 350 (1998), the defendants
appealed from a district court order which, like the order in the
instant case, established liability and a permanent injunction but
reserved the issue of monetary damages for later disposition. In
determining whether the partial summary judgment entered in
that case was a special proceeding within the meaning of
§ 25-1902, we stated that
“ ‘[a] special proceeding within the meaning of the statute
defining a final order must be one that is not an action
and is not and cannot be legally a step in an action as
part of it. None of the many steps or proceedings neces-
sary or permitted to be taken in an action to commence it,
to join issues in it, and conduct it to a final hearing and
judgment can be a special proceeding within the terms of
the statute.” ”
O’Connor v. Kaufman, 255 Neb. at 123, 582 N.W.2d at 353. We
concluded that
while a motion for partial summary judgment is not in and
of itself an “action,” such an order is merely a step or pro-
ceeding within the overall action. The grant of a motion for
partial summary judgment merely resolves one or several
of the issues involved in the entire action or the “main
case.” . . . A motion for partial summary judgment is not a
special remedy or a special application to the court, as is a
special proceeding, but, rather, is merely one particular
tool that may be used to resolve certain issues in the case.
Therefore, we find that the district court’s order was not a
final, appealable order under the second category because
the motion for partial summary judgment did not involve a
special proceeding.
Id. at 124, 582 N.W.2d at 353-54.

Our decision in O’Connor v. Kaufman, supra, is controlling
in the instant case. Even though the basis for the plaintiffs’
underlying cause of action is found in the U.S. Code, and thus
well outside chapter 25 of the Nebraska Revised Statutes, the
partial summary judgment rendered by the district court, like the
order at issue in O’Connor v. Kaufman, was merely a step or
proceeding within the overall action. Consequently, it was not a
special proceeding within the meaning of § 25-1902.
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[16,17] Neither are the aspects of the district court’s order
dealing with class certification or the statute of limitations final
and appealable under § 25-1902. The district court’s approval of
class certification did not affect a substantial right. Compare
Lake v. Piper, Jaffray & Hopwood Inc., 212 Neb. 570, 324
N.W.2d 660 (1982) (stating that denial of class action status did
not affect substantial right because merits of claim were not
determined). Furthermore, the availability of a class action is
encompassed within chapter 25 of the Nebraska Revised
Statutes and is not in and of itself an action, but is a step or pro-
ceeding within the overall action; therefore, class certification is
not a special proceeding. See, Neb. Rev. Stat. § 25-319 (Reissue
1995); O’Connor v. Kaufman, supra. Similarly, we have held
that an order entered denying relief on a plea of the statute of
limitations is to be treated as an interlocutory order and that any
error in the ruling made may be presented in an appeal taken
after final disposition of the case. Wulf v. Farm Bureau Ins. Co.,
188 Neb. 258, 196 N.W.2d 164 (1972). See, also, Neb. Rev. Stat.
§ 25-221 (Cum. Supp. 2000).

The district court’s partial summary judgment was not a final
order as defined by § 25-1902, as none of the issues determined
by the partial summary judgment were resolved in the context of
a special proceeding. As, under the circumstances presented in
this case, neither § 25-1315 nor § 25-1902 confers appellate
Jurisdiction on this court, the State’s appeal must be dismissed.

CONCLUSION

[18] We are aware that the U.S. Supreme Court held, during
the pendency of this appeal, that suits in federal court by state
employees by reason of the State’s failure to comply with title I
of the ADA are barred by U.S. Const. amend. XI. See Board of
Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 121 S. Ct. 955,
148 L. Ed. 2d 866 (2001). However, in the absence of a judg-
ment or final order disposing of a case, an appellate court is
without jurisdiction to act and must dismiss the purported
appeal. Billingsley v. BFM Liquor Mgmt., 259 Neb. 992, 613
N.W.2d 478 (2000). Because the district court’s order of partial
summary judgment was not a final, appealable order, we are
without jurisdiction to address the substantive issue whether the
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district court’s determination in the instant case is consistent
with Board of Trustees of Univ. of Ala. v. Garrett, supra, and we,
therefore, dismiss the State’s appeal.

APPEAL DISMISSED.

STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION,
RELATOR, V. HUGH 1. ABRAHAMSON, RESPONDENT.
634 N.W.2d 462

Filed September 28, 2001. No. S-00-692.

1. Disciplinary Proceedings: Proof: Appeal and Error. A proceeding to discipline an
attorney is a trial de novo on the record, in which the Nebraska Supreme Court
reaches a conclusion independent of the findings of the referee; provided, however,
that when the credible evidence is in conflict on a material issue of fact, the court con-
siders and may give weight to the fact that the referee heard and observed the wit-
nesses and accepted one version of the facts rather than another.

2. Disciplinary Proceedings: Proof. To sustain a complaint in a disciplinary proceeding
against an attorney, a complaint must be established by clear and convincing evidence.

3. Disciplinary Proceedings. The basic issues in a disciplinary proceeding against a
lawyer are whether discipline should be imposed and, if so, the type of discipline
appropriate under the circumstances.

4. ___ . Each case justifying discipline of an attorney must be evaluated individually in
light of the particular facts and circumstances of that case.
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pattern of conduct is considered as a factor in mitigation.
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a factor in mitigation.
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PER CURIAM.

INTRODUCTION

On July 3, 2000, formal charges were filed by the Committee
on Inquiry of the Second Disciplinary District of the Nebraska
State Bar Association, relator, against attorney Hugh I
Abrahamson, respondent. The formal charges alleged, inter alia,
that Abrahamson violated the following provisions of the Code
of Professional Responsibility: Canon 1, DR 1-102(A)(1) and
(5), and Canon 9, DR 9-102(A)(2) and (B)(3).

DR 1-102(A)(1) and (5) provide: “(A) A lawyer shall not: (1)
Violate a Disciplinary Rule. . . . (5) Engage in conduct that is
prejudicial to the administration of justice.” DR 9-102(A)(2) and
(B)(3) provide:

(A) All funds of clients paid to a lawyer or law firm
shall be deposited in one or more identifiable bank or sav-
ings and loan association accounts maintained in the state
in which the law office is situated and no funds belonging
to the lawyer or law firm shall be deposited therein except
as follows:

(2) Funds belonging in part to a client and in part
presently or potentially to the lawyer or law firm must be
deposited therein, but the portion belonging to the lawyer
or law firm may be withdrawn when due unless the right of
the lawyer or law firm to receive it is disputed by the client,
in which event the disputed portion shall not be withdrawn
until the dispute is finally resolved.

(B) A lawyer shall:

(3) Maintain complete records of all funds, securities,
and other properties of a client coming into the possession
of the lawyer and render appropriate accounts to the client
regarding them.

The formal charges also alleged Abrahamson violated his oath of
office as an attorney. See Neb. Rev. Stat. § 7-104 (Reissue 1997).

On August 29, 2000, Abrahamson filed an answer to the for-
mal charges, admitting certain of the allegations, but denying that
he had violated either the disciplinary rules or his oath as an
attorney. On September 7, this court appointed a referee to hear
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evidence and make a recommendation as to the appropriate sanc-
tion to be imposed. A referee hearing was held on November 21,
at which hearing evidence was adduced and argument was made.

On January 18, 2001, the referee filed his report and found
Abrahamson had violated DR 1-102(A)(1) and (5) and
DR 9-102(A)(2) and (B)(3) of the Code of Professional
Responsibility and his oath of office as an attorney, and recom-
mended Abrahamson’s suspension from the practice of law for
1 year. On January 26, Abrahamson filed his exceptions to the
referee’s report, challenging, inter alia, the referee’s findings
that he violated DR 9-102(A)(2).

FACTS

The referee’s factual findings may be summarized as follows:
Abrahamson, a solo practitioner, was admitted to practice law in
the State of Nebraska on February 1, 1985, and at all times rel-
evant hereto has practiced in Omaha, Nebraska. On June 30,
1994, Abrahamson was retained by Beverly A. Doyle to repre-
sent her in a legal separation from her husband, Wayne
Oppenheim. As a result of his representation of Doyle,
Abrahamson sent Doyle monthly statements for his attorney
fees, which statements she did not pay. Pursuant to the terms of
his engagement agreement with Doyle, Abrahamson was enti-
tled to deduct his attorney fees from any moneys he received on
behalf of Doyle.

At some point in time after June 30, 1994, the separation
action changed to a divorce proceeding. As a result of the
divorce proceeding, the marital house was sold. Net proceeds
from the sale amounted to $46,337.81. Doyle and Oppenheim
disputed entitlement to the sale proceeds. Doyle claimed the
entirety of the net proceeds from the sale of the house, and
Oppenheim claimed one half of the net proceeds. Accordingly,
on March 8, 1996, the net sale proceeds of $46,337.81 were
deposited into a trust account Abrahamson maintained, awaiting
a court order directing distribution.

At the time he represented Doyle, Abrahamson maintained
two trust accounts in separate banks: FirsTier trust account
322-0342 and First Bank trust account 424-8700 (8700). The
two banks merged in February 1996, under the name of First
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Bank, and Abrahamson’s former FirsTier trust account number
was changed to 3220-3424 (3424). First Bank gave Abraham-
son new deposit slips to use for the 3424 account, but mistak-
enly encoded the account number for the 8700 account on the
deposit slips.

After February 20, 1996, all deposits Abrahamson intended to
make into the 3424 account were made into the 8700 account,
including the deposit of the $46,337.81 net proceeds from the
sale of the house. Checks written on the 3424 account, however,
continued to be honored on that account. First Bank sent
Abrahamson monthly statements for each account, which state-
ments would have alerted Abrahamson to the depositing error. It
is undisputed that Abrahamson did not open the statements and
did not reconcile the trust account balances. Accordingly,
Abrahamson did not note the mistake. Because of the confusion
with respect to the 3424 and 8700 accounts, for purposes of our
consideration of the allegations against Abrahamson, we will
consider the accounts jointly as one account which we will refer
to hereafter as “the trust account.”

On August 31, 1996, the trial court entered its memorandum
decision in the divorce proceeding. The decision awarded Doyle
the entire net proceeds from the sale of the house. After allow-
ing the applicable appeal period to run, Abrahamson issued a
check to Doyle in the amount of $21,701.58, representing the
net sale proceeds of the house minus Abrahamson’s attomey
fees and costs incurred in the divorce proceeding which
amounted to $24,636.23.

Doyle was displeased that she did not receive the entirety of
the sale proceeds and, after failing in her attempt to negotiate a
final fee with Abrahamson, sent a letter to the Counsel for
Discipline’s office concerning Abrahamson’s handling of the
proceeds from the sale of the house.

The Counsel for Discipline notified Abrahamson of Doyle’s
grievance, and during the course of responding to the grievance,
Abrahamson notified the Counsel for Discipline regarding his
trust account balance. Although the balance had fluctuated for
several days in July and August 1996, we note that the record
shows that the amount in the trust account did not drop below
$21,701.58, representing Doyle’s interest in the proceeds from
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the sale of the house, after deducting Abrahamson’s attorney
fees and costs.

It is undisputed that Abrahamson did not open the bank state-
ments or reconcile his check registers, that he failed to maintain
separate ledgers for his individual client accounts, and that he
failed to reference client accounts on deposits and withdrawals
from the trust account. Indeed, according to Abrahamson’s own
accountant, who testified at the referee’s hearing, on a scale of 1
to 10, with 10 being good bookkeeping practices, Abrahamson’s
accounting practices merited a grade of 1. In the referee’s report,
he found that Abrahamson had since corrected his accounting
practices and now maintains his trust account in accordance with
required standards. The referee also found that Abrahamson
cooperated fully with the Counsel for Discipline’s investigation
and was remorseful.

The referee found that within the bar and the community,
Abrahamson had a reputation of competence, professionalism,
integrity, honesty, hard work, and fitness to practice law and that
this reputation was demonstrated through numerous affidavits
and letters from judges, lawyers, and clients. The referee also
found that Abrahamson had demonstrated a record of service to
the bar and to the indigent community through the Nebraska
State Bar Association’s pro bono Volunteer Lawyers Project.

The referee noted that Abrahamson had been the subject of a
prior disciplinary proceeding, involving allegations unrelated to
Abrahamson’s attorney trust account, for which Abrahamson
had received a private reprimand.

In his report, the referee found by clear and convincing evi-
dence that Abrahamson had violated DR 1-102(A)(1) and (5),
DR 9-102(A)(2) and (B)(3), and his oath as an attorney. With
respect to the sanction which ought to be imposed for the fore-
going violations and considering the aggravating and mitigating
factors the referee found present in the case, the referee recom-
mended that Abrahamson be suspended from the practice of law
in the State of Nebraska for 1 year.

Abrahamson filed his exceptions to the referee’s report. In
Abrahamson’s exceptions, he claimed that the referee erred (1)
in finding that Abrahamson violated DR 9-102(A)(2), (2) in
finding that he unethically “withdrew” and “misappropriated”
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funds belonging to Doyle, (3) in failing to find that
Abrahamson’s written fee agreement with Doyle justified
Abrahamson’s use of Doyle’s funds on deposit in the trust
account, (4) in finding that Abrahamson violated DR 9-102(A)
and (B) and his oath of office as an attorney, and (5) in recom-
mending an excessive disciplinary sanction. In argument to the
court, Abrahamson focused on the appropriate discipline.

ANALYSIS

Violation of Disciplinary Rules and Attorney’s Oath. _

[1,2] A proceeding to discipline an attorney is a trial de novo
on the record, in which this court reaches a conclusion indepen-
dent of the findings of the referee; provided, however, that when
the credible evidence is in conflict on a material issue of fact,
the court considers and may give weight to the fact that the ref-
eree heard and observed the witnesses and accepted one version
of the facts rather than another. State ex rel. NSBA v. Mefferd,
258 Neb. 616, 604 N.W.2d 839 (2000). To sustain a complaint
in a disciplinary proceeding against an attorney, a complaint
must be established by clear and convincing evidence. Id.

Based on our de novo review of the record, id., we conclude
that the above-related facts establish by clear and convincing
evidence that Abrahamson has failed to maintain complete and
accurate records of client funds coming into his possession and
has failed to render appropriate accounts of client funds, in vio-
lation of DR 9-102(B)(3). We further conclude that Abrahamson
has violated DR 1-102(A)(1) and (5) and the attorney’s oath of
office. We further conclude, however, under our standard in
which a proceeding to discipline an attorney is a trial de novo on
the record, see Mefferd, supra, that the record does not demon-
strate by clear and convincing evidence that Abrahamson vio-
lated DR 9-102(A)(2).

Imposition of Attorney Discipline.

[3-5] We have stated that “[t]he basic issues in a disciplinary
proceeding against a lawyer are whether discipline should be
imposed and, if so, the type of discipline appropriate under the
circumstances.” State ex rel. NSBA v. Brown, 251 Neb. 815, 821,
560 N.W.2d 123, 128 (1997). Accord State ex rel. NSBA v.
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Gridley, 249 Neb. 804, 545 N.W.2d 737 (1996). With respect to
the imposition of attorney discipline in an individual case, we
have stated that “[e]ach case justifying discipline of an attorney
must be evaluated individually in light of the particular facts and
circumstances of that case.” State ex rel. NSBA v. Rothery, 260
Neb. 762, 766, 619 N.W.2d 590, 593 (2000). For purposes of
determining the proper discipline of an attorney, this court con-
siders the attorney’s acts both underlying the events of the case
and throughout the proceeding. State ex rel. NSBA v. Freese, 259
Neb. 530, 611 N.W.2d 80 (2000); State ex rel. NSBA v. Denton,
258 Neb. 600, 604 N.W.2d 832 (2000). We have previously set
out the factors which we consider in determining whether and to
what extent discipline should be imposed:

To determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, this
court considers the following factors: (1) the nature of the
offense, (2) the need for deterring others, (3) the mainte-
nance of the reputation of the bar as a whole, (4) the pro-
tection of the public, (5) the attitude of the offender gener-
ally, and (6) the offender’s present or future fitness to
continue in the practice of law.

State ex rel. NSBA v. Rothery, 260 Neb. at 766, 619 N.W.2d at
593. Accord, State ex rel. NSBA v. Howze, 260 Neb. 547, 618
N.W.2d 663 (2000); State ex rel. NSBA v. Mefferd, supra.

[6,7] We have noted that “[t]he determination of an appropri-
ate penalty to be imposed on an attorney requires consideration
of any mitigating factors.” State ex rel. NSBA v. McArthur, 257
Neb. 618, 631, 599 N.W.2d 592, 601 (1999). For example, an
isolated incident not representing a pattern of conduct is consid-
ered as a factor in mitigation. See State ex rel. NSBA v.
Bruckner, 249 Neb. 361, 543 N.W.2d 451 (1996).

[8] The evidence in the present case establishes that
Abrahamson failed to maintain complete and accurate records of
client funds coming into his possession. As mitigating factors,
we note Abrahamson’s cooperation during the disciplinary pro-
ceedings, including the fact that he reported the condition of his
trust account to the Counsel for Discipline. We also note
Abrahamson’s continuing commitment to the legal profession
and the community. Furthermore, we note that the banking error
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in mislabeling Abrahamson’s deposit slips exacerbated
Abrahamson’s poor accounting practices. We are aware of the
previous reprimand, but note that it did not involve allegations
regarding Abrahamson’s trust account.

CONCLUSION :

We conclude that the appropriate judgment is to suspend
Abrahamson from the practice of law in the State of Nebraska
for 90 days, effective immediately. In addition, Abrahamson is
ordered to retain, at his expense, an accountant to audit his trust
account every 6 months, for a period of 3 years, and submit the
results of these audits to the Counsel for Discipline. Pursuant to
Neb. Ct. R. of Discipline 23 (rev. 2001), the costs of these pro-
ceedings are assessed against Abrahamson.

JUDGMENT OF SUSPENSION.

STATE OF NEBRASKA, APPELLEE, V.
JOSEPH TAYLOR, APPELLANT.
634 N.W.2d 744

Filed September 28, 2001. No. §-00-1139.

1. Jury Instructions. Whether jury instructions given by a trial court are correct is a
question of law.

2. Judgments: Pleadings: Appeal and Error. Regarding questions of law presented by
a motion to quash, an appellate court is obligated to reach a conclusion independent
of the determinations reached by the trial court.

3. Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct on a
lesser-included offense if (1) the elements of the lesser offense for which an instruc-
tion is requested are such that one cannot commit the greater offense without simul-
taneously committing the lesser offense and (2) the evidence produces a rational basis
for acquitting the defendant of the greater offense and convicting the defendant of the
lesser offense.

4. ____:___:____. Where the prosecution has offered uncontroverted evidence on an
element necessary for a conviction of the greater offense but not necessary for the
lesser offense, a duty rests on the defendant to offer at least some evidence to dispute
this issue if he or she wishes to have the benefit of a lesser-offense instruction.

5. Records: Appeal and Error. It is incumbent upon the appellant to present a record
which supports the errors assigned.

6. Appeal and Error. In the absence of plain error, where an issue is raised for the first
time in an appellate court, it will be disregarded inasmuch as a lower court cannot
commit error in resolving an issue never presented and submitted to it for disposition.
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7. Prior Convictions: Habitual Criminals: Sentences: Statutes. A defendant should
not be subjected to double penalty enhancement through application of both a specific
subsequent offense statute and a habitual criminal statute.

8. Statutes: Legislature: Intent. In reading a statute, a court must determine and give
effect to the purpose and intent of the Legislature as ascertained from the entire lan-
guage of the statute considered in its plain, ordinary, and popular sense.

9. Criminal Law: Statutes. Penal statutes aré given a sensible construction in the con-
text of the object sought to be accomplished, the evils and mischiefs sought to be reme-
.died, and the purpose sought to be served. Penal statutes are to be strictly construed.

10. Criminal Law: Prior Convictions. Under Neb. Rev. Stat. § 28-931 (Reissue 1995),
the status of the victim is an element of the crime and is not a subsequent offense
penalty enhancement.

Appeal from the District Court for Lancaster County: KAREN
FLowERs, Judge. Affirmed.

. James R. Mowbray and Kelly S. Breen, of the Nebraska
Commission on Public Advocacy, for appellant.

Don Stenberg, Attorney General, and Susan J. Gustafson for
appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAack, and MILLER-LERMAN, JJ.

HENDRY, C.J.
I. INTRODUCTION

On July 27, 2000, Joseph Taylor, an inmate at the Department
of Correctional Services (DCS), was found guilty by a jury of
third degree assault pursuant to Neb. Rev. Stat. § 28-931 (Reissue
1995) (assault upon “a peace officer or employee of the
Department of Correctional Services™). On October 5, at a sepa-
rate enhancement hearing pursuant to Neb. Rev. Stat. § 29-2221
(Reissue 1995), Taylor was found by the court to be a habitual
criminal. Taylor was sentenced to not more than nor less than 10
years in prison. *

II. FACTUAL BACKGROUND
On December 23, 1998, Taylor was charged pursuant to Neb.
Rev. Stat. § 28-930 (Reissue- 1995) with one count of second
degree assault upon Joseph Manley, an employee of DCS.
Taylor was also charged with being a habitual criminal. On July
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15, 1999, after initially pleading guilty, Taylor submitted a
motion requesting leave from the court to withdraw his guilty
plea and a motion to quash both counts of the indictment. The
court granted both motions. At the hearing on the motion to
quash, Taylor’s counsel contended that charging Taylor as a
habitual criminal constituted improper double enhancement of
the assault charge. The court overruled the motion to quash.

At trial, Manley testified that on February 18, 1998, the date of
the incident, he was employed at the Lincoln Correctional Center
as a unit caseworker in the “Protective Custody Unit” or “A Unit.”
Manley explained that the A Unit is divided into two sections or
sides, A-1 and A-2, with each unit housing approximately 60 pris-
oners. On February 18, Manley was assigned to section A-2 of the
A Unit. His responsibilities included supervising the inmates dur-
ing exercise time, getting the inmates in and out of their cells, and
lining the inmates up to be escorted to the cafeteria. On the day of
the incident, he was working a 6 a.m. to 2 p.m. shift.

At 8:20 a.m., Manley was sitting in the section A-2 office,
working at his desk. Taylor came to the doorway and asked
about some paperwork Taylor needed which was being prepared
by Manley’s supervisor. Taylor was holding a plastic tumbler of
hot coffee in his hand. Manley told Taylor he knew nothing
about the paperwork. Taylor became upset and told Manley that
“he didn’t like [his] attitude.” Manley stood up and asked Taylor
to leave. Taylor instead came inside the office and called Manley
a “chicken shit.”

Manley removed the radio microphone from his belt and
called for assistance. As Manley was looking down to replace
the microphone on his belt clip, Taylor threw his coffee in
Manley’s face. Taylor then began striking Manley with his fists
and kicking him until another inmate pulled Taylor away from
Manley. A response team responded to Manley’s call for assist-
ance and arrived shortly after Taylor had been pulled from
Manley. Manley suffered first and second degree burns over the
left side of his face and neck, and additional minor injuries to his
head. He was treated at a Lincoln hospital.

Taylor testified in his own defense. In substance, Taylor testi-
fied that the coffee was accidentally spilled after Manley placed
his hands on Taylor to remove him from the office.
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At the conclusion of the evidence, the trial court instructed
the jury, inter alia, on the elements of second degree and third
degree assault of an officer pursuant to §§ 28-930 and 28-931.
Taylor requested an additional instruction on general third
degree assault pursuant to Neb. Rev. Stat. § 28-310 (Reissue
1995). Section 28-310 states:

(1) A person commits the offense of assault in the third

~ degree if he:

(a) Intentionally, knowingly, or recklessly causes bodily
injury to another person; or

(b) Threatens another in a menacing manner.

(2) Assault in the third degree shall be a Class I mis-
demeanor unless committed in a fight or scuffle entered
into by mutual consent, in which case it shall be a Class
II misdemeanor.

A Class I misdemeanor is punishable by up to 1 year’s impris-
onment, a $1,000 fine, or both. Neb. Rev. Stat. § 28-106
(Reissue 1995). The court denied Taylor’s request for an instruc-
tion on general third degree assault.

The jury found Taylor guilty of third degree assault pursuant
to § 28-931, which at the time of Taylor’s offense stated:

(1) A person commiits the offense of assault on an officer
in the third degree if he or she intentionally, knowingly, or
recklessly causes bodily injury to a peace officer or em-
ployee of the Department of Correctional Services while
such officer or employee is engaged in the performance of
his or her official duties.

(2) Assault on an officer in the third degree shall be a
Class IV felony.

A Class IV felony is punishable by up to 5 years’ imprisonment,
a $10,000 fine, or both. Neb. Rev. Stat. § 28-105 (Reissue 1995).

A separate habitual criminal enhancement hearing was held

pursuant to § 29:2221(1), which states in relevant part:
Whoever has been twice convicted of a crime, sentenced,
and committed to prison, in this or any other state or by the
United States or once in this state and once at least in any
other state or by the United States, for terms of not less
than one year each shall, upon conviction of a felony com-
mitted in this state, be deemed to be an habitual criminal
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and shall be punished by imprisonment in a Department of
Correctional Services adult correctional facility for a
mandatory minimum term of ten years and a maximum
term of not more than sixty years . . . .

At the enhancement hearing, the State offered undisputed evi-
dence showing that Taylor had three previous convictions which
satisfied the criteria set out in § 29-2221. The court found that
Taylor was a habitual criminal and sentenced Taylor to not more
than nor less than 10 years’ imprisonment pursuant to § 29-2221.
Taylor appeals.

III. ASSIGNMENTS OF ERROR

Taylor asserts, rephrased and renumbered, that the trial court
erred in (1) failing to instruct the jury on third degree assault pur-
suant to § 28-310 and (2) failing to quash the indictment against
Taylor as violating due process, equal protection, and this court’s
holding in State v. Hittle, 257 Neb. 344, 598 N.W.2d 20 (1999).
For the sake of completeness, we note that although Taylor men-
tions due process in his assignments of error, he fails to present
any argument regarding due process in his brief. Accordingly, we
will not address this issue. Generally, errors that are assigned but
not argued will not be addressed by an appellate court. State v.
Dunster, ante p. 329, 631 N.W.2d 879 (2001).

IV. STANDARD OF REVIEW

[1] Whether jury instructions given by a trial court are correct
is a question of law. State v. Johnson, 261 Neb. 1001, 627
N.w.2d 753 (2001).

[2] Regarding questions of law presented by a motion to
quash, an appellate court is obligated to reach a conclusion inde-
pendent of the determinations reached by the trial court. See
State v. Hill, 255 Neb. 173, 583 N.W.2d 20 (1998).

V. ANALYSIS

1. JURY INSTRUCTIONS
[3,4] Taylor contends the trial court committed prejudicial
error in failing to instruct upon general third degree assault, pur-
suant to § 28-310, as a lesser-included offense of third degree
assault under § 28-931. A court must instruct on a lesser-included
offense if (1) the elements of the lesser offense for which an
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instruction is requested are such that one cannot commit the
greater offense without simultaneously committing the lesser
offense and (2) the evidence produces a rational basis for acquit-
ting the defendant of the greater offense and convicting the
defendant of the lesser offense. State v. Johnson, supra. Where
the prosecution has offered uncontroverted evidence on an ele-
ment necessary for a conviction of the greater offense but not
necessary for the lesser offense, a duty rests on the defendant to
offer at least some evidence to dispute this issue if he or she
wishes to have the benefit of a lesser-offense instruction. Id.

In State v. Cebuhar, 252 Neb. 796, 567 N.W.2d 129 (1997),
the defendant asserted that the trial court should have instructed
the jury on third degree assault under § 28-310 as a lesser-
included offense of third degree assault under § 28-931. In
Cebuhar, 252 Neb. at 805, 567 N.W.2d at 135, we stated:

Assuming that third degree assault may, under certain cir-
cumstances, be a lesser-included offense of third degree
assault on a peace officer, we have held that it is not prej-
udicial error to not instruct upon a lesser-included offense
when the evidence entirely fails to show an offense of a
lesser degree than that charged in the information.
We then went on to conclude in Cebuhar that because there was
no dispute in the evidence at trial that the victim was a peace
officer engaged in his official duties at the time of the assault,
the district court correctly refused to instruct the jury on assault
under § 28-310.

The undisputed evidence at trial in this case establishes that
Manley was an employee of DCS and that Manley was working
as a DCS caseworker at the time of the assault. Nonetheless,
Taylor argues that there was a question of fact as to whether
Manley was engaged in his official duties when the incident
occurred. Taylor asserts that during the incident, Manley
attempted to remove Taylor by placing his hands upon Taylor.
Taylor then argues that because Manley was not “trained nor
authorized by his employer to lay his hands upon inmates to
control or compel inmate compliance,” brief for appellant at 13,
Manley was not engaged in his official duties. Assuming for the
purpose of argument that Manley did place his hands on Taylor,
such a fact would raise only an issue as to the effectiveness of
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Manley’s response when Taylor did not leave the office. It does
not constitute proof that Manley was engaged in something
other than his official duties as a caseworker at the time of the
incident. The evidence conclusively shows that Manley was per-
forming his official duties when the incident occurred.

The district court correctly refused to instruct the jury on
general third degree assault. This assignment of error is with-
out merit.

2. MoTioN 10 QUASH

(a) Equal Protection

Taylor also asserts that his motion to quash should have been
granted because his right to equal protection under the Nebraska
and U.S. Constitutions was violated by the application of both
§8§ 28-931 and 29-2221 to his crime.

[5] The record does not reflect that the issue of equal protec-
tion was ever raised by Taylor before the district court. In his
motion to quash, Taylor cites to “U.S. Const. amend. V” and
“Neb. Const. Art. I, sec. 12 and sec. 15,” neither of which per-
tains to equal protection. Furthermore, there is no discussion of
the Equal Protection Clause of either the Nebraska Constitution
or the U.S. Constitution in the motion to quash. Finally, because
no record was made of the hearing on the motion to quash, there
is no indication as to what arguments were presented to the dis-
trict court. It is incumbent upon the appellant to present a record
which supports the errors assigned. State v. Abbink, 260 Neb.
211, 616 N.w.2d 8 (2000).

[6] In the absence of plain error, where an issue is raised for
the first time in an appellate court, it will be disregarded inas-
much as a lower court cannot commit error in resolving an issue
never presented and submitted to it for disposition. State v.
Cisneros, 248 Neb. 372, 535 N.W.2d 703 (1995). See, also, In re
Interest of Kassara M., 258 Neb. 90, 601 N.W.2d 917 (1999).
Accordingly, finding no plain error, we decline to address
Taylor’s equal protection argument.

(b) State v. Hittle
Taylor also asserts that he should not have been found guilty
under § 28-931 and sentenced as a habitual criminal under
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§ 29-2221 because this results in improper double enhancement,
which this court specifically disapproved of in State v. Hittle,
257 Neb. 344, 598 N.W.2d 20 (1999). See, also, State v.
Chapman, 205 Neb. 368, 287 N.W.2d 697 (1980). Both
Chapman and Hittle involved repeat offenses under Nebraska’s
driving under the influence of alcoholic liquor statutes, and in
both cases, the holdings were based on state statutory interpre-
tation rather than “constitutional grounds.” Chapman, 205 Neb.
at 370, 287 N.W.2d at 699. Accord State v. Hittle, supra.

In Hittle, the defendant had been previously convicted of driv-
ing under the influence on at least two occasions under Neb. Rev.
Stat. § 60-6,196(2)(c) (Reissue 1993). As a result, his driver’s
license was suspended. Afterward, the defendant was twice con-
victed of driving on a suspended license under § 60-6,196(6),
which stated in part, “ ‘Any person operating a motor vehicle on
the highways or streets of this state while his or her operator’s
license has been revoked pursuant to subdivision (2)(c) of this
section shall be guilty of a Class IV felony.” ” Hittle, 257 Neb. at
355, 598 N.W.2d at 29.

At the operative time in Hittle’s case, driving on a suspended
license was a misdemeanor offense unless § 60-6,196(6)
applied, in which case the crime was a felony. Because of the
enhancement provisions of § 60-6,196, both of Hittle’s offenses
for driving on a suspended license were felony crimes.

After the second conviction for driving on a suspended
license under § 60-6,196(6), Hittle was sentenced under the
habitual criminal statute. The trial court found that Hittle quali-
fied as a habitual criminal based on his two enhanced convic-
tions under § 60-6,196(6). On appeal, Hittle argued that it was
improper to sentence him under the habitual criminal statute
found at § 29-2221 because § 60-6,196(6) contained its own
specific penalty enhancement mechanism.

[7] This court agreed, concluding that it was improper to sen-
tence Hittle under the habitual criminal statute. The court rea-
soned that “[a] defendant should not be subjected to double
penalty enhancement through application of both a specific
subsequent offense statute and a habitual criminal statute.”
Hittle, 257 Neb. at 355, 598 N.W.2d at 29. See, also, State v.
Burdette, 259 Neb. 679, 611 N.W.2d 615 (2000); State v.
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Lobato, 259 Neb. 579, 582, 611 N.W.2d 101, 104 (2000)
(“ * “special provisions of a statute in regard to a particular sub-
ject will prevail over general provisions in the same or other
statutes so far as there is a conflict”’”).

Taylor bases his double enhancement argument on the
assumption that § 28-931 is an enhanced penalty statute, similar
to the driving under the influence statutes at issue in State v.
Hittle, supra. Taylor points out that general third degree assault
under § 28-310 is a misdemeanor offense, while third degree
assault under § 28-931 is a felony offense. Taylor also asserts
that the only difference between §§ 28-310 and 28-931 is the
status of the victim. Therefore, Taylor reasons, § 28-931 consti-
tutes an enhanced penalty for third degree assault based on the
status or employment of the alleged victim.

[8,9] Taylor’s argument presents a question of statutory inter-
pretation as to whether the Legislature enacted § 28-931 as a
“specific subsequent offense statute” for general third degree
assault, or as a separate crime. See State v. Hittle, 257 Neb. 344,
355, 598 N.w.2d 20, 29 (1999). In reading a statute, a court
must determine and give effect to the purpose and intent of the
Legislature as ascertained from the entire language of the statute
considered in its plain, ordinary, and popular sense. State v.
Hochstein and Anderson, ante p. 311, 632 N.W.2d 273 (2001).
Penal statutes are given a sensible construction in the context of
the object sought to be accomplished, the evils and mischiefs
sought to be remedied, and the purpose sought to be served. Id.
Also, penal statutes are to be strictly construed. See id.

[10] Nothing contained in the plain language of § 28-931
enhances the penalties for third degree assault upon a DCS
employee based on subsequent offenses. A comparison of the
plain language of §§ 28-310 and 28-931 indicates that the
Legislature enacted these statutes to punish two separate and
distinct crimes with separate and distinct elements. Under
§ 28-931, the status of the victim is an element of the crime and
is not a subsequent offense penalty enhancement.

The reasoning of Hirtle is inapplicable to the facts of this
case because § 28-931 is not a specific subsequent offense
statute. See State v. Hittle, supra. This assignment of error is
without merit.



648

262 NEBRASKA REPORTS

VI. CONCLUSION
Based on the foregoing, we conclude that Taylor's assign-

ments of error are without merit. The conviction and sentence

im|

B.

posed by the district court are affirmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V.
RoBERT E. HUNT, JR., APPELLANT.
634 N.W.2d 475

Filed September 28, 2001. No. S-00-1230.

Postconviction: Proof: Appeal and Error. A criminal defendant requesting post-
conviction relief must establish the basis for such relief, and the factual findings of the
district court will not be disturbed unless they are clearly erroneous.
Postconviction: Judgments: Appeal and Error. Whether a claim raised in a post-
conviction proceeding is procedurally barred is a question of law. When reviewing a
question of law, an appellate court reaches a conclusion independent of the lower
court’s ruling.

Postconviction: Effectiveness of Counsel. A prisoner cannot claim constitutionally
ineffective assistance of counsel as a result of an attomey’s service in a postconvic-
tion proceeding.

Postconviction: Constitutional Law. Neb. Rev. Stat. § 29-3001 (Reissue 1995) pro-
vides a postconviction action when a prisoner is claiming a right to be released
because there was a denial or infringement of the rights of the prisoner, rendering the
judgment void or voidable under the Constitution of this state or the Constitution of
the United States.

Postconviction: Constitutional Law: Right to Counsel. Any right to effective assist-
ance of postconviction counsel provided by Neb. Rev. Stat. § 29-3004 (Reissue 1995)
is statutory only and cannot render a prisoner’s conviction void or voidable under the
U.S. or Nebraska Constitution.

Postconviction: Appeal and Error. An appellate court will not entertain a succes-
sive motion for postconviction relief unless the motion affirmatively shows on its face
that the basis relied upon for relief was not available at the time the movant filed the
prior motion.

Appeal from the District Court for Madison County: ROBERT
ENsz, Judge. Affirmed.

Mark D. Albin, of the Albin Law Office, for appellant.
Don Stenberg, Attorney General, and J. Kirk Brown for

appellee.
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MILLER-LERMAN, JJ.

CONNOLLY, J.

Robert E. Hunt, Jr., appeals the dismissal of his amended
postconviction petition. Hunt alleges that he received ineffective
assistance of counsel in a postconviction action. We have previ-
ously held that Nebraska does not recognize a claim for ineffec-
tive assistance of postconviction counsel. But Hunt argues that
Neb. Rev. Stat. § 29-3004 (Reissue 1995) provides a claim for
ineffective assistance of postconviction counsel. We affirm
because a postconviction claim must be based on a deprivation
of a federal or state constitutional right rendering the judgment
void or voidable. Section 29-3004 is a statutory provision that
does not render a judgment void or voidable.

BACKGROUND

In 1985, Hunt appealed his conviction for first degree murder
and death sentence. On appeal, we affirmed the conviction, but
vacated, and remanded for resentencing. State v. Hunt, 220 Neb.
707, 371 N.W.2d 708 (1985), disapproved on other grounds,
State v. Palmer, 224 Neb. 282, 399 N.W.2d 706 (1986). On
remand, Hunt was resentenced to life imprisonment.

In September 1996, Hunt filed a motion for postconviction
relief which was later amended in 1997. The amended motion
alleged, rephrased and summarized, that Hunt either was denied
due process or received ineffective assistance of trial counsel
because of the following:

(1) Counsel failed to pursue an insanity defense.

(2) Counsel threatened to withdraw from the case if Hunt
insisted on entering a plea of not guilty by reason of insanity.

(3) Counsel referred to Hunt in a derogatory manner during
closing arguments.

(4) Counsel admitted certain facts and elements of the crime
during closing arguments.

(5) Without objection from Hunt’s counsel, the prosecutor
was allowed to ask questions about statements Hunt did not
make to police and comment on the lack of evidence regarding
those statements at closing.
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(6) The original prosecutor, Richard W. Krepela, falsified a
police report.

(7) Hunt’s counsel failed to make a motion to disqualify
Krepela, failed to report Krepela’s actions to the Nebraska State
Bar Association, failed to call Krepela as a witness, and failed to
preserve and raise the issue on appeal.

(8) The prosecutor failed to properly disassociate himself
with Krepela after Krepela withdrew from the case.

The amended motion did not raise various issues that Hunt
had included in his first motion for postconviction relief.

Following a hearing in which both Hunt and his trial counsel
testified, the district court found all of Hunt’s arguments to be
without merit and dismissed the petition. Hunt’s appellate coun-
sel filed an appeal assigning only the derogatory statements
made by trial counsel. We affirmed. See State v. Hunt, 254 Neb.
865, 580 N.w.2d 110 (1998).

POSTCONVICTION COUNSEL

After the appeal was decided, Hunt filed the amended petition
that is the subject of this appeal. The amended petition alleges that
because of his court-appointed appellate counsel in his first post-
conviction action, he was denied due process, equal protection, a
fair postconviction hearing, and effective assistance of counsel.
The petition alleges, summarized and rephrased, that Hunt’s post-
conviction counsel failed (1) to include claims when he amended
Hunt’s original petition for postconviction relief, (2) to seek
recusal of the district court judge presiding over the action, (3) to
assign issues as error on appeal and told Hunt that some issues
were frivolous, (4) to explain the consequences of interviews Hunt
had with psychiatrists, and (5) to object to certain statements made
at trial. Hunt also alleges that trial counsel’s involvement with the
trial judge concerning a false police report was prejudicial.

The State filed a motion for summary judgment and a motion
to dismiss. The district court sustained the State’s motions and
denied postconviction relief. Hunt appeals.

ASSIGNMENTS OF ERROR
Hunt assigns, rephrased, that the district court erred in sus-
taining the State’s motions for summary judgment and to dis-
miss and in failing to grant an evidentiary hearing.
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STANDARD OF REVIEW

[1] A criminal defendant requesting postconviction relief
must establish the basis for such relief, and the factual findings
of the district court will not be disturbed unless they are clearly
erroneous. State v. Gray, 259 Neb. 897, 612 N.W.2d 507 (2000).

[2] Whether a claim raised in a postconviction proceeding is
procedurally barred is a question of law. When reviewing a
question of law, an appellate court reaches a conclusion inde-
pendent of the lower court’s ruling. State v. Caddy, ante p. 38,
628 N.W.2d 251 (2001).

ANALYSIS

Hunt alleges that he received ineffective assistance of post-
conviction counsel and concedes that we have previously held
that Nebraska does not recognize such a claim in a postconvic-
tion action. See State v. Gray, supra. But Hunt argues that under
a 1993 amendment to § 29-3004, counsel appointed in postcon-
viction proceedings are required to provide effective counsel.
Hunt contends that this amendment allows him to bring a post-
conviction action for ineffective assistance of postconviction
counsel. A prisoner’s right to postconviction relief as set out in
Neb. Rev. Stat. § 29-3001 (Reissue 1995) which provides in part:

A prisoner in custody under sentence and claiming a
right to be released on the ground that there was such a
denial or infringement of the rights of the prisoner as to ren-
der the judgment void or voidable under the Constitution of
this state or the Constitution of the United States, may file
a verified motion at any time in the court which imposed
such sentence, stating the grounds relied upon, and asking
the court to vacate or set aside the sentence.
Section 29-3004 provides: “The district court may appoint not to
exceed two attorneys to represent the prisoners in all proceedings
under sections 29-3001 to 29-3004. . . . The attorney or attorneys
shall be competent and shall provide effective counsel.”

[3] Although we did not address § 29-3004, we have held that
under the U.S. Constitution, a defendant in a criminal case has
a right to effective assistance of counsel. But the assistance of
counsel provision in the U.S. Constitution applies to direct
appeals only. State v. Stewart, 242 Neb. 712, 496 N.W.2d 524
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(1993), citing Pennsylvania v. Finley, 481 U.S. 551, 107 S. Ct.
1990, 95 L. Ed. 2d 539 (1987). We then stated:
As the Finley court stated, postconviction relief is not part
of the criminal proceeding itself, and it is in fact consid-
ered to be civil in nature. It is a collateral attack that nor-
mally occurs only after the defendant has failed to secure
relief through direct review of his conviction. States have
no obligation to provide a postconviction relief procedure,
and when they do, the fundamental fairness mandated by
the Due Process Clause of the U.S. Constitution does not
require that the State supply a lawyer as well.
State v. Stewart, 242 Neb. at 719, 496 N.W.2d at 529. Thus, the
U.S. Supreme Court has held that because there is no constitu-
tional right to an attorney in state postconviction proceedings, a
prisoner cannot claim constitutionally ineffective assistance of
counsel in such proceedings. See id., citing Coleman v.
Thompson, 501 U.S. 722, 111 S. Ct. 2546, 115 L. Ed. 2d 640
(1991). We held in Stewart that the Nebraska Constitution’s pro-
vision for assistance of counsel was no broader than its counter-
part in the U.S. Constitution. Furthermore, a prisoner cannot
claim constitutionally ineffective assistance of counsel as a
result of an attorney’s service in a postconviction proceeding.
We reaffirmed our holding in Stewart in State v. Gray, 259 Neb.
897, 612 N.W.2d 507 (2000).

[4,5] Relying on § 29-3004, Hunt contends that he has a right
to bring a postconviction action for ineffective assistance of
postconviction counsel. Hunt’s argument fails. Section 29-3001
provides a postconviction action when a prisoner is claiming a
right to be released because there was a denial or infringement
of the rights of the prisoner, rendering the judgment void or
voidable under the Constitution of this state or the Constitution
of the United States. Any right to effective assistance of post-
conviction counsel provided by § 29-3004 is statutory only and
cannot render the prisoner’s conviction void or voidable under
the U.S. or Nebraska Constitution. Thus, our reasoning in
Stewart and Gray continues to be valid. Hunt’s arguments
regarding ineffective postconviction counsel are without merit.

[6] Hunt has also raised issues regarding actions of his origi-
nal trial counsel. These issues either were raised in Hunt’s first
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postconviction proceeding or could have been raised at that
time. An appellate court will not entertain a successive motion
for postconviction relief unless the motion affirmatively shows
on its face that the basis relied upon for relief was not available
at the time the movant filed the prior motion. State v. Ryan, 257
Neb. 635, 601 N.W.2d 473 (1999); State v. Williams, 247 Neb.
931, 531 N.W.2d 222 (1995), overruled on other grounds, State
v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998). We find
Hunt’s arguments regarding these issues to be without merit.

CONCLUSION

We determine that § 29-3004 does not provide a postconvic-
tion claim for ineffective assistance of postconviction counsel.
Because all of the issues raised in Hunt’s petition for postcon-
viction relief were related to ineffective assistance of postcon-
viction counsel or either were raised or could have been raised in
earlier proceedings, we determine that the district court did not
err in dismissing Hunt's petition. Accordingly, we affirm.

AFFIRMED.
HeNDRY, C.J., not participating.

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE OF
THE NEBRASKA SUPREME COURT, RELATOR, V.
JosepH LoPEzZ WILSON, RESPONDENT.

634 N.W.2d 467

Filed September 28, 2001. No. $-01-122.

1. Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an attor-
ney is a trial de novo on the record.

2. Disciplinary Proceedings: Proof. Disciplinary charges against an attomey must be
established by clear and convincing evidence.

3. Disciplinary Proceedings. Each case justifying discipline of an attomey must be
evaluated individually in light of the particular facts and circumstances of that case.

4. ___. Violation of a disciplinary rule concerning the practice of law is a ground for
discipline.

5. ___.Mitigating circumstances shown in the record are considered in determining the
appropriate discipline imposed on an attorney for violating the Code of Professional
Responsibility.

6. ___ . To determine whether and to what extent discipline should be imposed in a
lawyer discipline proceeding, the Nebraska Supreme Court considers the following



654 262 NEBRASKA REPORTS

factors: (1) the nature of the offense, (2) the need for deterring others, (3) the mainte-
nance of the reputation of the bar as a whole, (4) the protection of the public, (5) the
attitude of the offender generally, and (6) the offender’s present or future fitness to
continue in the practice of law.

7. Courts: Attorney and Client. Courts have a duty to maintain public confidence in
the legal system and to protect and enhance the attorney-client relationship in all its
dimensions.

8. Attorneys at Law. Hostile, threatening, and disruptive conduct reflects on an attor-
ney’s honesty, trustworthiness, diligence, and reliability.

9. Disciplinary Proceedings. The violation of any of the ethical standards relating to the
practice of law, or any conduct which tends to bring the courts or legal profession into
disrepute, constitutes grounds for suspension or disbarment.

Original action. Judgment of suspension.
John W. Steele, Assistant Counsel for Discipline, for relator.
Joseph Lopez Wilson, pro se.

Henbry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

PER CURIAM.

NATURE OF CASE

This is an original proceeding seeking to discipline respond-
ent, Joseph Lopez Wilson, for violating his oath of office as an
attorney and Canon 1, DR 1-102(A)(1) and (6), of the Code of
Professional Responsibility. Relator, the Counsel for Discipline
of the Nebraska Supreme Court, initially filed charges with the
Committee on Inquiry of the Second Disciplinary District of the
Nebraska State Bar Association (NSBA). A hearing panel of the
Committee on Inquiry heard testimony on September 21, 2000,
at which hearing both relator, through counsel, and respondent,
pro se, were present. Testimony was given, and evidence was
presented. The panel concluded there were reasonable grounds
to believe respondent had engaged in conduct that violated the
Code of Professional Responsibility.

Pursuant to Neb. Ct. R. of Discipline 27 (rev. 2001), all for-
mal charges pending before the Disciplinary Review Board on
January 1, 2001, were to be filed with the Clerk of the Supreme
Court. The formal charges in this case were filed with the clerk
on January 26, 2001, and a surnmons was issued and, together
with the formal charges, served upon respondent.
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Respondent filed an answer admitting the essential factual
allegations of the formal charges, but denying that his conduct
violated the Code of Professional Responsibility. The answer
raised only issues of law. Therefore, under Neb. Ct. R. of Dis-
cipline 10(K) (rev. 2001), the Supreme Court did not appoint a
referee, and by order of this court, the matter was to proceed to
briefing. Oral argument was waived by respondent.

BACKGROUND

Respondent was admitted to the practice of law in the State of
Nebraska on September 17, 1986. At all times relevant hereto,
respondent engaged in the private practice of law in Douglas
County, Nebraska. In 1995, respondent obtained an “H-1B1” pro-
fessional visa for Carlos Moreno to work for U.S. Software, Inc.
(USSI). Respondent was paid for his services. A few years later,
the company that Moreno was working for subsequently under-
went reorganization, and Moreno no longer worked for USSI.

In 1996, Moreno and his wife decided to obtain a divorce.
Respondent represented Moreno in the divorce, and a decree was
entered on June 13, 1997. Respondent was paid for his services.
Over the years, respondent and Moreno became close friends, a
friendship which, in the words of respondent, was “as close as
brothers.” During these years, respondent provided legal services
to Moreno in a number of other matters. Respondent did not
charge Moreno for these services because of their friendship.

During this time period, respondent and his wife separated,
and unbeknownst to respondent, his ex-wife and Moreno began
an intimate relationship. When respondent eventually learned of
the relationship between his ex-wife and Moreno, he threatened
to report information to the Immigration and Naturalization
Service (INS) that Moreno’s job status had changed.

Respondent further threatened to reopen the Moreno divorce
case and report to the court that Moreno had misstated his assets
and thus committed a fraud upon the court and Moreno’s ex-
wife. Respondent conditioned his not carrying through with the
threats by insisting that Moreno pay respondent $5,000 for the
professional services respondent had previously provided to
Moreno at no charge. Respondent subsequently lowered his
demand to $3,000. Later, at the Committee on Inquiry hearing,
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respondent testified that he believed that certainly fraud was a
ground to reopen the case.

In December 1999, Moreno eventually obtained a protection
order against respondent. In the petition and affidavit to obtain the
harassment protection order, Moreno wrote that respondent’s

[i]ntention [was] clear that [respondent] is trying to harrash
[sic] me with the legal cases he have [sic] been representing
me. This makes me think that he is trying to performe [sic]
a personal vendeta [sic] against me because of a personal sit-
uation. [Respondent] has been trying to scare me with faxes,
phone calls, and comming [sic] to my apartment.

In the petition and affidavit to obtain the harassment protec-
tion order, Moreno stated respondent came to his apartment on
several occasions. Respondent came to Moreno’s apartment on
November 25, 1999, at approximately 10 p.m., at 10:30 p.m,,
and again at 11 p.m. Respondent was “kno[c]king [on] the door
in a very hard way,” but Moreno did not answer the door due to
respondent’s hostile behavior. Respondent also called Moreno at
10:45 p.m. on November 25. Respondent left a paper on
Moreno’s front door reading, “[Y]ou have been busted. You bet-
ter seek a new attorney.”

On November 26, 1999, at approximately 4:30 a.m., respond-
ent went to Moreno’s apartment and “knock[ed] strongly at the
front door.” Moreno opened the door, and respondent came in
“acting in [a] way that made [Moreno think respondent] was out
of control.” Respondent wanted to know what was going on
between Moreno and respondent’s ex-wife. Respondent threat-
ened to drop Moreno’s INS case. Respondent also sent a fax to
Moreno on November 26, which had attached to it a copy of a
letter from respondent to the INS advising that he was with-
drawing, effective immediately, as Moreno’s attorney of record.
The letter further stated:

I respectfully request that you review Mr. Moreno’s sta-
tus in the US and revoke same because Mr. Moreno no
longer is employed by USSI as it no longer exists. It is my
understanding that Mr. Moreno now works for ACI world-
wide at 330 South 108 in Omaha, NE. in a totally different
capacity than approved under the original labor certification
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through the Iowa department of labor. I submit to you that
his H-1 is also through USSI and should be revoked as well.

Moreno testified at the Committee on Inquiry hearing that
respondent was threatening him with several faxes asking for
money. If the money was not received, respondent threatened to
destroy Moreno’s INS case or reopen Moreno’s divorce case.

One of these faxes, dated November 25, 1999, contains
respondent’s request for $5,000. If the $5,000 was not paid on
that day, respondent wrote he would advise the INS that Moreno
no longer worked for USSI. Respondent also stated, “I will be
looking to reopen your divorce case and ask the court to grant
your ex[-wife] ' of your assetts [sic] since you failed to fully
disclose your assetts [sic] during your divorce proceeding.”

Moreno testified that respondent “didn’t have authorization to
disclose any information from any of the clients, which are
myself and my company.” Moreno felt that respondent was try-
ing to “blackmail” him and felt threatened, so Moreno decided
he should file a complaint with the proper disciplinary entity in
the NSBA.

Respondent admitted that it “looks bad to have a restraining
order against your lawyer.” Respondent testified that he did not
show up for the show cause hearing because he felt it was ridicu-
lous and did not merit a response and that he also had a conflict
on the morning of the hearing. Respondent said that he denied
about 90 percent of Moreno’s allegations in the application for
the protection order.

STANDARD OF REVIEW

[1] A proceeding to discipline an attorney is a trial de novo on
the record. State ex rel. NSBA v. Flores, 261 Neb. 256, 622
N.W.2d 632 (2001); State ex rel. NSBA v. Mefferd, 258 Neb. 616,
604 N.W.2d 839 (2000).

[2] Disciplinary charges against an attorney must be estab-
lished by clear and convincing evidence. State ex rel. NSBA v.
Flores, supra.

ANALYSIS
Relator argues that the foregoing acts of respondent consti-
tute a violation of his oath of office as an attorney licensed to
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practice law in the State of Nebraska, as provided by Neb. Rev.
Stat. § 7-104 (Reissue 1997). Relator further argues that respond-
ent’s actions are in violation of DR 1-102(A)(1) and (6) of the
Code of Professional Responsibility. DR 1-102 states in perti-
nent part: “Misconduct. (A) A lawyer shall not: (1) Violate a
Disciplinary Rule. . . . (6) Engage in any other conduct that
adversely reflects on his or her fitness to practice law.”
Respondent argues he was not notified of the Committee on
Inquiry’s decision within 30 days, in violation of the Nebraska
Supreme Court Rules of Discipline. Respondent also argues he
was denied due process allowed under rule 10 of those rules,
wherein a referee could be appointed to review this matter.
Respondent asserts that any violation was an isolated incident
which will never happen again, but also maintains it would be “a
gross imposition by the client to not pay for services rendered.”
Brief for respondent at 6.
Neb. Ct. R. of Discipline 9(H) (rev. 2001) states in pertinent

part:

Upon receipt of the Complaint and file from the Counsel for

Discipline, the Chairperson of the Committee on Inquiry

shall appoint an Inquiry Panel pursuant to Rule 7(F) which

shall within thirty days review the Complaint and . . . :

(4) Determine that there are reasonable grounds for dis-
cipline of the Respondent and that a public interest would
be served by the filing of a Formal Charge. The Counsel
for Discipline shall thereafter prepare and sign Formal
Charges for filing with the Court.

The Nebraska Supreme Court Rules of Discipline do not
require that respondent be notified of the Committee on In-
quiry’s decision within 30 days. Rule 9 requires the Committee
on Inquiry only to determine within 30 days whether there are
reasonable grounds for discipline. If the Committee on Inquiry
does determine there are reasonable grounds for discipline, a
formal charge would thereafter be filed against respondent, of
which respondent would be notified. It is noted that the record
reveals that respondent was personally served a copy of the for-
mal charges on February 5, 2001, and that respondent filed his
answer to the formal charges on February 7.



STATE EX REL. COUNSEL FOR DIS. v. LOPEZ WILSON 659
Cite as 262 Neb. 653

Respondent also argues he was denied due process because a
referee was not appointed in this case. Rule 10(K) states, “Upon
the filing of an answer raising an issue of law only, the Court
may, in its discretion, refer the matter to a member as referee for
such action in relation thereto as the Court may by its order of
reference direct.” Under rule 10(K), it is within this court’s dis-
cretion to forgo the appointment of a referee when the answer
raises an issue of law only.

Respondent received notice of the Committee on Inquiry
hearing. Respondent personally appeared, representing himself,
at the Committee on Inquiry hearing. Respondent had the right
to examine and cross-examine witnesses with the right of sub-
poena and subpoena duces tecum. Respondent was permitted to
file exhibits and other evidence at the Committee on Inquiry
hearing. Therefore, due process through notice, an appearance,
and the chance to question witnesses and present evidence was
provided to respondent.

In addition, respondent’s answer admitted to the essential fac-
tual allegations against him. However, respondent denied that his
acts violated his oath as an attorney or the provisions of the Code
of Professional Responsibility. Therefore, the only issues are
issues of law. This court was within its authority under rule 10(K)
to order the parties in this matter to proceed directly to briefing
before this court. Our decision to bypass the appointment of a ref-
eree under rule 10(K), as the only issue remaining in this case, is
a question of law and did not deny due process to respondent.

Disciplinary charges against an attorney must be established
by clear and convincing evidence. State ex rel. NSBA v. Flores,
261 Neb. 256, 622 N.W.2d 632 (2001). The record in this mat-
ter consists of the court’s transcript containing, inter alia, the
formal charges, respondent’s answer, and the transcript from
the September 21, 2000, hearing before the Committee on
Inquiry. Based on this record, we find, in our de novo review,
by clear and convincing evidence that respondent has violated
DR 1-102(A)(1) and (6).

[3-5] Each case justifying discipline of an attorney must be
evaluated individually in light of the particular facts and cir-
cumstances of that case. State ex rel. NSBA v. Freese, 259 Neb.
530, 611 N.W.2d 80 (2000); State ex rel. NSBA v. Mefferd, 258
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Neb. 616, 604 N.W.2d 839 (2000). Violation of a disciplinary
rule concerning the practice of law is a ground for discipline.
State ex rel. NSBA v. Brown, 251 Neb. 815, 560 N.W.2d 123
(1997); State ex rel. NSBA v. Gridley, 249 Neb. 804, 545 N.W.2d
737 (1996). Mitigating circumstances shown in the record are
considered in determining the appropriate discipline imposed on
an attorney for violating the Code of Professional Responsi-
bility. State ex rel. NSBA v. Gleason, 248 Neb. 1003, 540
N.W.2d 359 (1995); State ex rel. NSBA v. Ogborn, 248 Neb. 767,
539 N.W.2d 628 (1995).

[6] To determine whether and to what extent discipline should
be imposed in a lawyer discipline proceeding, the Nebraska
Supreme Court considers the following factors: (1) the nature of
the offense, (2) the need for deterring others, (3) the mainte-
nance of the reputation of the bar as a whole, (4) the protection
of the public, (5) the attitude of the offender generally, and (6)
the offender’s present or future fitness to continue in the practice
of law. State ex rel. NSBA v. Flores, supra; State ex rel. NSBA v.
Freese, supra.

Canon 4, EC 4-5, of the Code of Professional Responsibility
states in pertinent part, “A lawyer should not use information
acquired in the course of the representation of a client to the dis-
advantage of the client . . . ” The nature of the offense in this case
encompasses respondent’s coercive threats to force Moreno to
pay him money. Respondent threatened disclosure of confiden-
tial information if this money was not paid. Respondent argues
he performed valuable services for Moreno and “[i]t would be a
gross imposition by the client to not pay for services rendered.”
Brief for respondent at 6. Respondent further states that “[sJome-
times an attorney must take steps to collect the fee to prevent
gross imposition by the client,” citing Canon 2, EC 2-23, of the
Code of Professional Responsibility. Brief for respondent at 6.

Ethical code 2-23 states, “A lawyer should be zealous in his
or her efforts to avoid controversies over fees with clients and
should attempt to resolve amicably any differences on the sub-
Jject. The lawyer should not sue a client for a fee unless neces-
sary to prevent fraud or gross imposition by the client.”
(Emphasis supplied.) Threatening telephone calls, faxes, and
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visits to a client’s home are not efforts which should be used to
comply with the letter or the spirit of EC 2-23.

Disciplinary rule 4-101(C) of the Code of Professional
Responsibility states in pertinent part, “A lawyer may reveal: . . .
(4) Confidences or secrets necessary to establish or collect the
lawyer’s fee or to defend the lawyer or his or her employees or
associates against an accusation of wrongful conduct.”
However, a disciplinary rule prohibiting disclosure of client
confidences except in certain limited circumstances, including
when an attorney reasonably believes disclosure is necessary for
resolution of a fee dispute, does not permit an attorney to
threaten a former client with disclosure of client confidences in
order to resolve a fee dispute. See Discipline of Boelter, 139
Wash. 2d 81, 985 P.2d 328 (1999).

An attorney such as respondent is expected to use legal means
to enforce his rights, not violent threats. See In re Rosenblatt,
253 A.D.2d 106, 687 N.Y.S.2d 23 (1999).

Respondent’s conduct has a chilling effect on the public’s per-
ception of attorneys and the NSBA in general. The maintenance
of the reputation of the NSBA as a whole depends in part on the
client’s ability to be able to fully confide in his or her attorney. If
clients do not believe they can do this, then attorneys will no
longer be able to fully and zealously represent their clients.

[7] With regard to the protection of the public, we have stated
that “ ‘courts have a duty to maintain public confidence in the
legal system and to protect and enhance the attorney-client rela-
tionship in all its dimensions.” ” State v. Hawes, 251 Neb. 305,
310, 556 N.W.2d 634, 638 (1996).

In addition, EC 4-1 states in pertinent part,

Both the fiduciary relationship existing between lawyer
and client and the proper functioning of the legal system
require the preservation by the lawyer of confidences and
secrets of one who has employed or sought to employ him
or her. A client must feel free to discuss whatever the client
wishes with his or her lawyer . . . . The observance of the
ethical obligation of a lawyer to hold inviolate the confi-
dences and secrets of a client not only facilitates the full
development of facts essential to proper representation of
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the client but also encourages laypersons to seek early
legal assistance.

Respondent’s threats in this case undermine the confidential
and fiduciary nature of the attorney-client relationship and
lessen the public’s confidence in the legal profession.

[8] The next factor to be considered is the offender’s present
or future fitness to continue in the practice of law. Hostile,
threatening, and disruptive conduct reflects on an attorney’s
honesty, trustworthiness, diligence, and reliability. In re Appeal
of Lane, 249 Neb. 499, 544 N.W.2d 367 (1996). An attorney’s
conduct which includes progressively abusive language,
demeanor, and threats violates disciplinary rules that prohibit
engaging in conduct prejudicial to the administration of justice
and engaging in conduct that adversely reflects on one’s fitness
to practice law. See Disciplinary Counsel v. Levin, 35 Ohio St.
3d 4, 517 N.E.2d 892 (1988).

Respondent’s actions against Moreno were motivated by
what he perceived to be a violation of an interpersonal relation-
ship. The fact respondent was an attorney and used his position
as an attorney to exact this vengeance on Moreno involves the
disciplinary process. Respondent’s conduct adversely reflects
on his present fitness to engage in the practice of law.

The attitude of respondent generally, as projected from his
brief and the record in this case, shows respondent felt that he
was used by Moreno at the most vulnerable point in his life.
Respondent believes that Moreno utilized their friendship to
such an extent that Moreno was able to seduce respondent’s ex-
wife while she and respondent were trying to reconcile. Based
on the record before us, we believe respondent’s actions appear
to be an isolated incident.

CONCLUSION
[9] The violation of any of the ethical standards relating to the
practice of law, or any conduct which tends to bring the courts
or legal profession into disrepute, constitutes grounds for sus-
pension or disbarment. State ex rel. NSBA v. Scott, 252 Neb. 698,
564 N.W.2d 588 (1997); State ex rel. NSBA v. Zakrzewski, 252
Neb. 40, 560 N.W.2d 150 (1997).











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































