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1. Equity: Licenses and Permits: Revocation: Appeal and Error. In an appeal of a
revocation of a motor vehicle operator’s license, the district court hears the
appeal as in equity without a jury and determines anew all questions raised
before the director of the Department of Motor Vehicles.

2. Administrative Law: Appeal and Error. An appellate court’s review of a district
court’s review of a decision of the director of the Department of Motor Vehicles
is de novo on the record.

3. Judgments: Convictions: Pleas. The mere entry of a guilty plea, standing alone,
is insufficient to support a judgment of conviction.

4. Motor Vehicles: Records: Statutes. The requirements for driving abstract
records are governed by statute.

5. Convictions: Motor Vehicles: Records. An abstract for conviction of traffic
violations must include all necessary information as to (1) the parties to the case,
(2) the nature of the offense, (3) the date of hearing, (4) the plea, (5) the
judgment, and (6) the amount of the fine or forfeiture.

6. Licenses and Permits: Revocation: Proof: Appeal and Error. A licensee whose
driver’s license has been revoked by the Department of Motor Vehicles under the
point system has the burden of proof on appeal to the district court.

7. Proof: Evidence. Production of prima facie proof on an issue shifts to an
adversary the burden of producing evidence to the contrary.

8. Trial: Evidence: Appeal and Error. In order for a defendant to contend on
appeal that a trial court erred in the admission of evidence, the defendant must
have ObJCC[Cd to the admission at the time the evidence was introduced.

9. : . When counsel for a party specifically states in the trial
court that he has no objection to the introduction of certain documents, he
cannot on appeal urge that they were improperly certified or authenticated and,
for that reason, not admissible.

Petition for further review from the Nebraska Court of
Appeals, SiEvers, Chief Judge, and ConNoLLY and
MIiLLER-LERMAN, Judges, on appeal thereto from the District
Court for Custer County, RoONALD D. OLBERDING, Judge.
Judgment of Court of Appeals reversed, and cause remanded
with directions.

Brad Roth, of Sennett & Roth, for appellant.
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Don Stenberg, Attorney General, and Paul N. Potadle for
appellees.

HasTINGs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

FAHRNBRUCH, J.

Jerry L. Jacobson seeks further review of a Nebraska Court
of Appeals decision that affirmed the revocation of his driver’s
license because he accumulated 12 points due to traffic
violations.

We reverse the decision of the Court of Appeals and remand
the cause with directions.

FACTS

On May 5, 1989, Jacobson’s driver’s license was revoked
pursuant to Neb. Rev. Stat. § 39-669.27 (Reissue 1988) by
Margaret L. Higgins, director (Director) of the Department of
Motor Vehicles (DMV). Higgins ordered Jacobson’s license
revoked for 3 years because he accumulated 12 traffic violation
points within the 2 previous years. The normal 6-month
revocation, see § 39-669.27, was increased because Jacobson
had had a prior license revocation within the previous 5 years.
See Neb. Rev. Stat. § 39-669.30 (Reissue 1988).

The Director found that Jacobson had accumulated a total
of 13 traffic violation points after allegedly being convicted of 8
separate traffic violations between April 6, 1987, and
December 2, 1988. Section 39-669.27 requires only 12 traffic
violation points for revocation of a motor vehicle operator’s
license.

At issue are violations reported to the Director regarding
Jacobson’s alleged convictions that resulted in (1) two points
for speeding in Nuckolls County on April 6, 1987; (2) two
points for speeding in Platte County on November 23, 1987;
and (3) one point for speeding in Wyoming on November 28,
1987.

Jacobson appealed his license revocation to the district court
for Custer County, where the order of the Director was
affirmed. The Court of Appeals affirmed the judgment of the
district court. See Jacobson v. Higgins, 1 NCA 1791 (1992). We
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granted Jacobson’s petition for further review.

ASSIGNMENTS OF ERROR

Jacobson claims that the Court of Appeals erred in (1)
determining that the Director properly relied on a driving
abstract from Nuckolls County, notwithstanding the fact that
the abstract did not show judicial acceptance of Jacobson’s
guilty plea, and notwithstanding the Court of Appeals’ ruling
in City of Beatrice v. Dienstbier, 1 NCA 532 (1992); (2)
sustaining the order of the Director, because the abstract from
the State of Wyoming did not clearly indicate that Jacobson’s
conviction was a result of forfeiture of a bond; and (3)
sustaining the order of the Director, because the Platte County
abstract was not certified by a judge or clerk of that court.

STANDARD OF REVIEW

In an appeal of a revocation of a motor vehicle operator’s
license, the district court hears the appeal as in equity without a
jury and determines anew all questions raised before the
Director. See Neb. Rev. Stat. § 60-4,105(1) (Cum. Supp. 1992).
An appellate court’s review of a district court’s review of a
decision of the Director of DMV is de novo on the record.
Larsonv. Jensen, 228 Neb. 799, 424 N.W.2d 352 (1988).

NUCKOLLS COUNTY ABSTRACT
Jacobson claims that the Court of Appeals erred in holding
that the Director properly relied upon a driving abstract from
Nuckolls County in assessing points against his driver’s license.
He argues that (1) the Court of Appeals’ holding in his case is
contrary to its holding in Dienstbier and (2) a guilty plea alone
may not be used to support a judgment of conviction in the
absence of a judicial acceptance of that plea. These arguments
arise from the Court of Appeals’ statement in Dienstbier that
“[w]henever a guilty plea is utilized to support a judgment of
conviction it must appear from the record that there was a
judicial acceptance of that plea. Neb. Rev. Stat. § 39-669.22
(Reissue 1988).” 1 NCA at 534.
In Jacobson, 1 NCA at 1793, the Court of Appeals held that
the requirement of § 39-669.24 that an abstract of
conviction contain a record of the judgment is satisfied if
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the abstract of conviction contains a record of the
judgment of conviction. [Citations omitted.] The statutes
contain no requirement that there be a record of
acceptance of the guilty plea, and the cases construing the
statutes do not impose such a requirement.
(Emphasis supplied.) To resolve the apparent conflict, we first
examine the Court of Appeals’ holding in Dienstbier in light of
this court’s holdings in two prior cases.

In Hyland v. State, 194 Neb. 737, 235 N.W.2d 236 (1975),
Hyland’s motor vehicle operator’s license was revoked under
the point system. The abstracts for three of the violations relied
upon each indicated a waiver, plea of guilty, and payment of a
fine and court costs by Hyland. None of the three abstracts
indicated the date of violation or the offense with which Hyland
was charged. Moreover, “[t]he record and abstract in each of
the three cases [did] not show an acceptance of the plea of guilty
nor the entry of any judgment of conviction.” (Emphasis
supplied.) Id. at 738, 235 N.W.2d at 237.

The State urged that Hyland’s waiver of appearance and plea
of guilty be treated as a judgment of conviction. This court
refused to draw that inference. We stated that there was no
authority to support such a position “where there [was] no
acceptance of the guilty plea and no record of a conviction or
judgment of conviction by the court.” Id. at 740, 235 N.W.2d at
238. This court held that such records were insufficient to
support the abstracts of conviction and the order revoking
Hyland’s motor vehicle operator’s license. The court’s analysis
makes it clear that acceptance of a guilty plea and entry of a
judgment of conviction are two separate actions of the court
and that it is a judgment of conviction which is statutorily
required to be shown by the record.

In Miller v. Peterson, 208 Neb. 658, 305 N.W.2d 364 (1981),
this court relied on Hyland to determine whether points had
been properly assessed against Miller’s motor vehicle operator’s
license. The record contained a certified copy of the docket
sheet which had been completely filled out but had not been
signed by a judge. There was also a waiver and plea of guilty
signed by Miller. The court found the absence of the judge’s
signature was fatal to consideration of the abstract, and it
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refused to speculate whether the judge had acted on the plea
and simply neglected to affix his signature or whether no action
had been taken and the case was actually still pending.

Although in its opinion this court did not state a rule on
judicial acceptance of a guilty plea, the following appeared in
the first syllabus point of the case:

Whenever a guilty plea is utilized to support a judgment
of conviction used to support an order revoking a motor
vehicle operator’s license under Neb. Rev. Stat.
§ 39-669.27 (Reissue 1978), and it is challenged in District
Court, it must appear from the record that there was a
judicial acceptance of that plea.

Miller stands only for the proposition that there can be no
judicial acceptance of a guilty plea in the absence of an official
judgment of conviction. As Jacobson correctly argues, the
mere entry of a guilty plea, standing alone, is insufficient to
support a judgment of conviction. Neither Hyland nor Miller
addresses the issue of whether the court is required to check a
box on the abstract form indicating acceptance of a guilty plea,
nor may either case be read to require such an entry.

Next we turn to the question of whether the Court of Appeals
properly applied the Miller rule to Dienstbier. Unlike the
present case, in which Jacobson claims there was no judicial
acceptance of his guilty plea, Dienstbier conceded that the
county court had accepted his guilty pleas and had entered
judgments of conviction. Apparently, the issue was whether the
singular word “offense” on Dienstbier’s citation was capable of
being interpreted to mean that Dienstbier had pled guilty to two
offenses. The Court of Appeals held that it could be, and
affirmed Dienstbier’s convictions.

Because Dienstbier conceded that the county court had
accepted his guilty pleas and had entered a judgment of
conviction, neither of those issues was before the Court of
Appeals. The Miller rule was not necessary to the
determination of any issue before that court in Dienstbier, and
we disaffirm such language while noting that this has no effect
on the Court of Appeals’ holding in that case. Having
determined that no case law requires an abstract of conviction
to formally indicate judicial acceptance of a guilty plea in
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addition to a judgment of conviction, we find that the Court of
Appeals’ holding in Jacobson is not inconsistent with its
previous holding in Dienstbier.

However, this does not end our analysis.-As this court noted
in Hyland, and as the Court of Appeals recognized in its
Jacobson opinion, the requirements for driving abstract
records are governed by statute. The Court of Appeals
incorrectly concluded that Jacobson’s Nuckolls County
abstract was statutorily adequate. Neb. Rev. Stat. § 39-669.22
(Reissue 1984), which set forth the recordkeeping and reporting
requirements for traffic offenses at the time Jacobson received
his Nuckolls County citation, states: “Every court in this state
shall make complete records, including the judgment of
conviction and orders of probation, of every case in which a
person is charged with violation of [certain traffic laws] . . . .”
(Emphasis supplied.)

Section 39-669.22 must be read in conjunction with Neb.
Rev. Stat. § 39-669.24 (Reissue 1988), which mandates that
courts of the state use standard forms for abstracts of
conviction in order to ensure uniformity of recordkeeping of
driver’s license suspensions and revocations. Section 39-669.24
specifies that an abstract for conviction of traffic violations
must include all necessary information as to (1) the parties to
the case, (2) the nature of the offense, (3) the date of hearing, (4)
the plea, (5) the judgment, and (6) the amount of the fine or
forfeiture. Considering the two statutes together, it is apparent
that the “complete records” required by § 39-669.22
must include “all necessary information” enumerated in
§ 39-669.24. Judicial acceptance of a guilty plea is not among
the necessary information required by § 39-669.24. To the
extent that the first syllabus point in Miller is inconsistent with
§ 39-669.24, by its requiring an abstract of conviction to
indicate judicial acceptance of a guilty plea in addition to an
official judgment of conviction, that construction is
disapproved.

We now analyze Jacobson’s Nuckolls County abstract for
compliance with the requirements of § 39-669.24, bearing in
mind that a licensee whose driver’s license has been revoked by
DMV under the point system has the burden of proof on appeal
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to the district court. See Lutjemeyer v. Dennis, 186 Neb. 46, 180
N.W.2d 679 (1970).

In his petition on appeal, Jacobson alleged that the
revocation of his motor vehicle operator’s license was
unwarranted due to the fact that, inter alia, the abstract of
conviction from Nuckolls County was insufficient to support
his conviction. The transcript of Jacobson’s revocation
hearing, provided to the district court by DMV at J acobson’s
request, contained a photocopy of the Nuckolls County
abstract. Much of that abstract isillegible.

In the district court, Jacobson’s abstract of judgment from
Nuckolls County was offered by counsel for the State as exhibit
4. Jacobson’s counsel objected to the offer on foundation,
stating, “[T]here is no acceptance of the plea in this exhibit.”
Exhibit 4 was received in evidence. In its order of December 15,
1989, affirming the order of the Director, the court found that
“[w]hile Appellant argues that the Nuckolls county conviction
is deficent [sic] for lack of acceptance of a plea, the abstract
does show a finding of ‘guilty’. This is sufficent [sic] under
Section 39-669.24 NEB. REV. STAT. (Reissue 1988).”

Our de novo review of the record reveals that exhibit 4 is also
a photocopy of the Nuckolls County abstract and that the
photocopy suffers from the same shortcomings as the copy of
the abstract in the transcript, that is, much of it is illegible. Both
copies indicate that the party is Jerry L. Jacobson, that the
offense is “speeding 66 mph in 55 mph zone,” and that
Jacobson entered a plea of guilty by waiver on June4, 1987. It is
impossible to determine from the state of the record whether-
the Nuckolls County court accepted Jacobson’s guilty plea or
whether a finding of guilty was made. The most that can be said
is that the abstract indicates that the court assessed a “$13.00
fine and $21.00 costs.”

We could perhaps conclude from the court’s assessment of a
fine that it found Jacobson guilty. However, this court is not at
liberty to indulge in speculation while ignoring the clear
requirements of § 39-669.24 that an abstract of conviction
include both the judgment and the amount of fine or forfeiture.
Effect must be given, if possible, to all parts of a statute; no
sentence, clause, or word should be rejected as meaningless or
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superfluous if it can be avoided. Canas v. Maryland Cas. Co.,
236 Neb. 164,459 N.W.2d 533 (1990).

Because the statutorily required judgment of conviction does
not appear on the face of the Nuckolls County abstract,
Jacobson has made out a prima facie case of its invalidity.
Production of prima facie proof on an issue shifts to an
adversary the burden of producing evidence to the contrary. See
Bituminous Casualty Corp. v. Deyle, 234 Neb. 537, 451
N.W.2d 910 (1990). By introducing into evidence largely
illegible photocopies of Jacobson’s Nuckolls County abstract,
the State failed to meet its burden, and the district court and the
Court of Appeals erred in finding that the Nuckolls County
abstract shows a judgment of conviction. The Director was not
entitled to rely on the Nuckolls County abstract in revoking
Jacobson’s motor vehicle operator’s license because it contained
no judgment of conviction, and such reliance constitutes
reversible error.

WYOMING FORFEITURE

Jacobson next argues that his Wyoming conviction was not
validly assessed against his driver’s license because the ticket did
not clearly indicate whether a guilty or not guilty plea was
entered or whether the conviction resulted from a forfeiture of
bond. The record shows that on November 28, 1987, Jacobson
received a ticket in Carbon County, Wyoming, for speeding 71
m.p.h. in a 65-m.p.h. zone in violation of Wyoming statute
“31-5-301biii.” The front of the ticket indicates that Jacobson
was to appear in court on January 7, 1988, that he posted a $10
bond, and that he was permitted to forfeit his bond “in lieu of
appearance.” The back of the ticket is titled at the top “Abstract
of Court Record.” A square marked “Forfeiture” is checked
and dated January 4, 1988. The abstract indicates that $5 was
allocated to “Fine/Forfeiture” and $5 to “Court Costs,” for a
total of $10, the amount of Jacobson’s bond.

The Wyoming abstract clearly indicates a forfeiture. It
cannot be seriously argued otherwise. Whether Jacobson’s
forfeiture of bond in Wyoming may be used to assess points
against his Nebraska driver’s license is governed by the
provisions of the Driver License Compact (Compact), in
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additionto § 39-669.27.
The Compact, which has been adopted by both Nebraska
and Wyoming, states in relevant part:
ARTICLEI
Definitions
As used in this compact:

(c) Conviction means a conviction of any offense
related to the use or operation of a motor vehicle which is
prohibited by state law . . . or a forfeiture of bail, bond, or
other security deposited to secure appearance by a person
charged with having committed any such offense, and
which conviction or forfeiture is required to be reported to
the licensing authority.

ARTICLEIl
Reports of Conviction

The licensing authority of a party state shall report each
conviction of a person from another party state occurring
within its jurisdiction to the licensing authority of the
home state of the licensee. Such report shall clearly
identify the person convicted; describe the violation
specifying the section of the statute . . . violated; identify
the court in which action was taken; indicate whether a
plea of guilty or not guilty was entered, or the conviction
was a result of the forfeiture of bail, bond or other
security; and shall include any special findings made in
connection therewith.

ARTICLE I
Effect of Conviction

(b) . . . [T]he licensing authority in the home state shall
give such effect to the conduct as is provided by the laws of
the home state.

(Emphasis supplied.) 2A Neb. Rev. Stat. app. T at 897-98
(Reissue 1989). :

Thus, according to the provisions of the Compact, for
Jacobson’s Wyoming abstract to be used to assess traffic
violation points in Nebraska, the following requirements must
be met: (1) The Wyoming action must meet the Compact’s
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definition of “conviction”; (2) the conviction or forfeiture must
be one which is required to be reported to Wyoming’s licensing
authority; (3) the Wyoming report of conviction must contain
the information required by article II of the Compact; and (4)
Nebraska law must provide that the conduct in question, i.e.,
forfeiture of bond, may be used to assess points against
Jacobson’s license.

Jacobson’s forfeiture of bond in Wyoming is a conviction as
that term is defined by article I(c) of the Compact. We therefore
turn to the next step in our analysis and inquire whether
Wyoming law requires a forfeiture of bond to be reported to the
Wyoming licensing authority.

For the purpose of the Driver’s License Act, Wyo. Stat.
§ 31-7-101 et seq. (Cum. Supp. 1987), § 31-7-102(a)(iv) defines
“conviction” to include “an unvacated forfeiture of bail or
collateral deposited to secure a defendant’s appearance in
court.” Section 31-7-126 states:

Every court having jurisdiction under any statute of
this state . . . regulating the driving of motor vehicles, shall
forward to the division [designated to administer the
Driver’s License Act] within ten (10) working days from
the date of conviction a record of the conviction of any
person in the court for a violation of any of those laws or
ordinances . . . . The court shall also forward to the
division a report of any violation by any person of a
written promise to appear in court as given to the arresting
officer upon the issuance of a traffic citation and any
failure to appear in court at the time specified by the
court.

The Carbon County court was required by this statute to report
Jacobson’s forfeiture of bond to the Wyoming licensing
authority.

The third step of our analysis requires examination of the
Wyoming abstract, exhibit 2, for the information required by
article I1 of the Compact. The front of exhibit 2, which is
labeled “Driver Licensing Abstract” at the bottom, identifies
Jerry L. Jacobson as the defendant and indicates that “[t]he
defendant did unlawfully commit the following offense against
the peace and dignity of the State of Wyoming[:] Speeding
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71/65, Radar 0800 in violation of W.S. . . . No. 31-5-301biii.”
Both the front and the back of exhibit 2 indicate the court to be
Carbon County court, State of Wyoming. As already
discussed, the abstract indicates that Jacobson forfeited his
bond in lieu of appearance in court. We find that the Wyoming
abstract meets the requirements of article I of the Compact.

Finally, article ITI(b) of the Compact requires that we turn to
the Nebraska statutes to determine whether Jacobson’s
forfeiture of bond in Wyoming may be used to assess points
against his driver’s license in Nebraska. Neb. Rev. Stat.
§ 39-669.26(10)(c) (Supp. 1987), the statute in effect at the time
of Jacobson’s Wyoming citation, provided for one point to be
assessed against the license of one convicted of speeding not
more than 10 m.p.h. over the limit of 65 m.p.h. on the
Interstate highways. See, also, Neb. Rev. Stat. § 39-662(2)(f)
(Reissue 1988).

Section 39-669.26 further provides that “the forfeiture of
bail not vacated shall be regarded as equivalent to the
conviction of the offense with which the operator was charged.”
Nebraska law therefore gives effect to Jacobson’s forfeiture of
bond in the Wyoming court, and the director correctly assessed
one point against Jacobson’s Nebraska driver’s license upon
receipt of the abstract from the State of Wyoming.

PLATTE COUNTY ABSTRACT

Finally, Jacobson argues that the Director improperly relied
on a driving abstract from the Platte County court which was
not certified by a judge or the clerk of the court. The record
shows that the Platte County abstract of judgment was received
by the district court as exhibit 3 after Jacobson’s counsel
indicated he had no objection to the exhibit.

In order for a defendant to contend on appeal that a trial
court erred in the admission of evidence, the defendant must
have objected to the admission at the time the evidence was
introduced. See Neb. Evid. R. 103(1)(a), Neb. Rev. Stat.
§ 27-103(1)(a) (Reissue 1989). When counsel for a party
specifically states in the trial court that he has no objection to
the introduction of certain documents, he cannot on appeal
urge that they were improperly certified or authenticated and,
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for that reason, not admissible. See State v. Tonge, 217 Neb.
747, 350 N.W.2d 571 (1984). Jacobson waived his objection to
the admission of the Platte County abstract by stating he had no
objection to exhibit 3, and, therefore, this assignment of error is
without merit.

CONCLUSION

Because the State failed to meet statutory requirements that
Jacobson had accumulated 12 traffic violation points, the
lower appellate courts erred in affirming the revocation of
Jacobson’s motor vehicle operator’s license by the Director of
DMYV. The decision of the Court of Appeals is reversed, and the
cause is remanded to that court with directions to reverse the
decision of the district court for Custer County and to order the
district court to enter judgment in favor of Jacobson. ’

REVERSED AND REMANDED WITH DIRECTIONS.

MARK VANDEWALLE, APPELLANT AND CROSS-APPELLEE, V.
ALBION NATIONAL BANK, A NATIONAL BANKING ORGANIZATION,
APPELLEE AND CROSS-APPELLANT.

STEVEN VANDEWALLE, APPELLANT AND CROSS-APPELLEE, V.
ALBION NATIONAL BANK, A NATIONAL BANKING ORGANIZATION,
APPELLEE AND CROSS-APPELLANT,

500 N.W.2d 566

Filed May 28, 1993. Nos. S-91-095, S-91-096.

1. Summary Judgment. Summary judgment is to be granted only when the
pleadings, depositions, admissions, stipulations, and affidavits in the record
disclose that there is no genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from those facts and that the moving party is
entitled to judgment as a matter of law.

2. Appeal and Error. As to matters of law, an appellate court has an obligation to
reach anindependent, correct conclusion irrespective of the determination made
by the trial court.

3. Res Judicata: Judgments. The federal law of res judicata is to be examined and
applied when a state court is faced with the issue of determining the preclusive
effect of a federal court’s judgment.
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__ . Under federal law, a final judgment on the merits precludes the
relitigation of a claim on any grounds raised before or on any grounds which
could have beenraised in the prior action.

Res Judicata: Judgments: Parties: Actions. Under federal law, the doctrine of
res judicata bars relitigation of a claim if three requirements are met: (1) The
prior judgment was rendered by a court of competent jurisdiction, (2} the
decision was a final judgment on the merits, and (3) the same cause of action and
the same parties or their privies were involved in both cases.

Res Judicata: Judgments. Under federal law, a determination that claims are
barred by res judicata is a final judgment on the merits.

Res Judicata: Judgments: Summary Judgment. Under federal law, a judgment
entered on a motion for summary judgment is just as binding for res judicata
purposes asa judgment entered after atrial of the facts.

Judgments: Collateral Attack. A judgment, even if erroneous, is not subject to
collateral attack unless it is void, such as would be the case where a judgment is
entered without jurisdiction over the person or subject matter.

Judgments: Actions. Under federal law, when a valid and final judgment
rendered in an action extinguishes the plaintiff’s claim pursuant to the rules of
merger or bar, the claim extinguished includes all rights of the plaintiff to
remedies against the defendant with respect to all or any part of the transaction,
or series of connected transactions, out of which theaction arose.

. Under federal law, what constitutes a transaction or series of
connected transactions is to be determined pragmatically, giving weight to such
considerations as whether the facts are related in time, space, origin, or
motivation; whether they form a convenient trial unit; and whether their
treatment as a unit conforms to the parties’ expectations or business
understanding or usage.

Res Judicata: Claims. Under federal law, whether two claims are the same for
res judicata purposes depends on whether the claims arise out of the same
nucleus of operative fact or are based upon the same factual predicate.

Liability: Actions. Under federal law, that a number of different legal theories
casting liability on an actor may apply to a given episode does not create multiple
transactions and hence multiple claims; this remains true although the several
legal theories depend on different shadings of the facts, or would emphasize
different elements of the facts, or would call for different measures of liability or
adifferent kind of relief.

Parties. Under federal law, privity does not exist merely because parties happen
to be interested in the same question or in proving or disproving the same state of
facts.

. Under federal law, close family relationships are not sufficient by
themselves to establish privity with the original suit’s party.

Res Judicata: Collateral Estoppel: Parties. Under federal law, parties not
actually named in the original case may be subject to the bar of res judicata if
they are in privity to the original parties; there is no definition of “privity” which
can be automatically applied to all cases involving the doctrines of res judicata
and collateral estoppel. Privity requires, at a minimum, a substantial identity
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between the issues in controversy and a showing that the same parties in the two
actions arereally and substantially in interest the same.

16. Judgments. Under federal law, when two actions are pending at the same time,
the first of the two judgments announced has a preclusive effect.

Appeal from the District Court for Boone County: EDWARD
E. HaNNON, Judge. Affirmed.

Michael B. Kratville, of Kratville Law Offices, for
appellants.

J. Mark Barnett, of Jewell, Gatz, Collins, Fitzgerald &
DeLay, and Gerald M. Stilmock, of Tessendorf, Milbourn,
Fehringer, Stilmock & Peetz, P.C., for appellee.

HasTtings, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

CAPORALE, J.
1. STATEMENT OF CASES

These consolidated appeals arise from the summary
judgments entered in favor of the Albion National Bank, the
defendant-appellee in each of two separate but interrelated
suits. In case No. S-91-095, the trial court dismissed the suit
brought by the plaintiff-appellant, Mark VanDeWalle. In case
No. S-91-096, the trial court dismissed the suit brought by the
plaintiff-appellant, Steven VanDeWalle. The numerous
assignments of error asserted in each case merge into a single
operative claim: that dismissal of the suit was erroneous. Since
in each instance we affirm the judgment of dismissal, we do not
address the cross-appeal the bank asserted in each case.

I1. SCOPE OF REVIEW

We begin by recalling once again that summary judgment is
to be granted only when the pleadings, depositions, admissions,
stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law. Viking
Broadcasting Corp. v. Snell Publishing Co., ante p. 92, 497
N.W.2d 383 (1993); McCurry v. School Dist. of Valley, 242
Neb. 504, 496 N.W.2d 433 (1993). See Amco Ins. Co. v.
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Norton, ante p. 444, 500 N.W.2d 542 (1993).

As to matters of law, an appellate court has an obligation to
reach an independent, correct conclusion irrespective of the
determination made by the trial court. Universal Assurors Life
Ins. Co. v. Hohnstein, ante p. 359, 500 N.W.2d 811 (1993);
Professional Firefighters of Omaha v. City of Omaha, ante p.
166, 498 N.W.2d 325 (1993); Dowd v. First Omaha Sec. Corp.,
242 Neb. 347,495 N.W.2d 36 (1993).

III. FACTS

Paul and Carol VanDeWalle and their appellant sons farmed
and raised livestock. Although the parents and sons managed
separate operations, it was common for them to trade
machinery and equipment “back and forth.”

The parents had borrowed money from the bank to finance
their agricultural operations and were obligated to the bank on
16 promissory notes totaling in excess of $700,000.
Notwithstanding that the father thought he was current on all
of his obligations, the bank succeeded in obtaining a writ to
replevin the parents’ assets. Representatives of the bank and of
the sheriff’s office then proceeded to the parents’ farmstead
and took possession of cattle and machinery, some of the latter
being claimed to have been owned solely by the sons. The cattle
were later returned to the parents.

The four VanDeWalles have proved to be a pertinaciously
litigious clan. First, the parents filed an adversary proceeding in
the U.S. Bankruptcy Court for the District of Nebraska against
the sheriff, the deputy sheriff, and the county, claiming that
their seizure of the property was illegal and that their treatment
of the property diminished its value. On defendants’ motion,
the bankruptcy court dismissed the proceeding.

Next, the sons filed an action in the U.S. District Court for
the District of Nebraska at Omaha, asserting eight different
bases of recovery, viz, (1) deprivation of civil rights under 42
U.S.C. § 1983 (1988); (2) deprivation of civil rights under 42
U.S.C. § 1985 (1988); (3) violation of constitutional due
process; (4) gross negligence on the part of the county; (5) gross
negligence by the sheriff and deputy sheriff; (6) tort of outrage;
(7) abuse of process, including malicious prosecution by the
bank; and (8) violation of the Racketeer Influenced and
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Corrupt Organizations Act (RICO), see 18 U.S.C. § 1964
(1988).

Finding that the sons’ complaint contained “virtually
identical allegations with respect to the § 1983 claim in an
adversary proceeding in [the] Bankruptcy Court” filed by the
parents, the judge presiding over this Omaha federal suit found
that the allegations of the parents’ bankruptcy court complaint
with respect to the ownership of the property in question were
patently at odds with the allegations of the sons’ complaint in
that regard. He also found that the sons had failed to state
claims upon which relief could be granted under §§ 1983 and
1985, constitutional due process, or RICO. Finally, the judge
concluded that

[i]n light of this Court’s dismissal of plaintiffs’ claims
upon which federal jurisdiction is premised, plaintiffs’
pendent state claims will also be dismissed. This Court
does not have jurisdiction over plaintiffs’ pendent state
claims absent an independent federal question. . . .
Ordinarily, if federal claims are subject to dismissal,
pendent jurisdiction should not be exercised. . . .
(Citations omitted.) Accordingly, the judge dismissed the suit.
The sons then moved for reconsideration, whereupon the judge
granted them time within which to file an amended complaint.
After the sons failed to amend, the judge again dismissed their
suit.

Each of the sons then filed in the state district court the suits
which are the subjects of these appeals. Following a series of
amendments to their original petitions, each of the brothers
ultimately pled that the bank tortiously interfered with his
business relationship, converted his property, acted negligently,
and maliciously prosecuted him.

After the sons filed their state suits, the parents chose to
again try their luck in what they apparently came to regard as
the litigation lottery by bringing suit in the U.S. District Court
for the District of Nebraska at Lincoln against the bank, the
sheriff, the deputy sheriff, and the state district court, alleging
an unreasonable seizure, denial of due process, violation of
§ 1983, conversion, and deprivation of their rights, privileges,
and immunities under state law.

Before the sons’ state court suits were adjudicated, the judge
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presiding over the Lincoln federal suit dismissed the parents’
claims against the state district court for failure to state a claim
and, relying upon the previous bankruptcy proceeding and
Omaha federal suit, also granted the sheriff’, the deputy
sheriff’s, and the bank’s motions for summary judgment. In
doing so, the judge wrote that the case was “an attempt by the
plaintiffs to have their case heard once more in a different
forum. ...” The U.S. Court of Appeals for the Eighth Circuit
affirmed the dismissal without a published opinion.
Vandewalle v. Albion Nat. Bank, 938 F.2d 186 (8th Cir. 1991).

IV. ANALYSIS
If, as the bank claims, any of the federal proceedings have a
preclusive effect, the bank is entitled to judgment as a matter of
law in the suits now before us.

1. NATURE OF RES JUDICATA

We thus begin by studying the doctrine of res judicata, which
is a firmly rooted rule of “ ‘fundamental and substantial
justice,”” not “ ‘a mere matter of practice or procedure
inherited from a more technical time than ours.’ ” Federated
Department Stores, Inc. v. Moitie, 452 U.S. 394, 401, 101 S. Ct.
2424, 69 L. Ed. 2d 103 (1981), quoting Hart Steel Co. v.
Railroad Supply Co., 244 U.S. 294, 37 S. Ct. 506, 61 L. Ed.
1148 (1917).

The doctrine “preclude[s] parties from contesting matters
that they have had a full and fair opportunity to litigate[,]
protects their adversaries from the expense and vexation
attending multiple lawsuits, conserves judicial resources, and
fosters reliance on judicial action by minimizing the possibility
of inconsistent decisions.” Montana v. United States, 440 U.S.
147, 153-54,99S. Ct. 970, 59 L. Ed. 2d 210 (1979).

As observed by Judge Learned Hand, res judicata “ ‘must be
treated as a compromise between two conflicting interests: the
convenience of avoiding a multiplicity of suits and the adequacy
of the remedies afforded for conceded wrongs.’ ” Lyons v.
Westinghouse Electric Corporation, 222 F.2d 184, 189 (2d Cir.
1955), cert. denied sub nom., Walsh v. Lyons, 350 U.S. 825, 76
S.Ct.52,100L. Ed. 737.

We have said that the doctrine
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“js based on the principle that a final judgment on the
merits by a court of competent jurisdiction is conclusive
upon the parties in any later litigation involving the same
cause of action. . . .

“Res judicata is founded on a policy favoring
termination of an action by preclusion or prevention of
subsequent litigation on the same cause.”

Ballard v. Giltner Pub. Sch.,241 Neb. 970, 973-74, 492 N.W.2d
855, 857 (1992), quoting NC + Hybrids v. Growers Seed Assn.,
228 Neb. 306, 422 N.W.2d 542 (1988).

2. THE FEDERAL DOCTRINE

Because it is the federal law of res judicata that is to be
examined and applied when a state court is faced with the issue
of determining the preclusive effect of a federal court’s
judgment, we examine federal decisions germane to the issue at
hand. Aerojet-General Corporation v. Askew, 511 F.2d 710
(5th Cir. 1975), cert. denied sub nom., Metropolitan Dade
County v. Aerojet-General Corporation, 423 U.S. 908, 96 S.
Ct. 210,46 L. Ed. 2d 137, reh’g denied 423 U.S. 1026, 96 S. Ct.
470, 46 L. Ed. 2d 400; Eagle Properties, Ltd. v. Scharbauer,
807 S.W.2d 714 (Tex. 1990); Anderson v. Phoenix Investment
Counsel of Boston, Inc., 387 Mass. 444, 440 N.E.2d 1164
(1982).

Under federal law, a final judgment on the merits precludes
the relitigation of a claim on any grounds raised before or on
any grounds which could have been raised in the prior action.
Poev. John Deere Co., 695 F.2d 1103 (8th Cir. 1982); Federated
Department Stores, Inc. v. Moitie, supra. The doctrine of res
judicata bars relitigation of a claim if three requirements are
met: (1) The prior judgment was rendered by a court of
competent jurisdiction, (2) the decision was a final judgment on
the merits, and (3) the same cause of action and the same parties
or their privies were involved in both cases. Armstrong v.
Norwest Bank, Minneapolis, N.A., 964 F2d 797 (8th Cir.
1992); Mills v. Des Arc Convalescent Home, 872 F.2d 823 (8th
Cir. 1989); Headley v. Bacon, 828 F.2d 1272 (8th Cir. 1987). Cf.
Nilsen v. City of Moss Point, Miss., 701 F.2d 556 (5th Cir.
1983).
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3. THE LiINCOLN FEDERAL SuiT
With the foregoing in mind, we turn our attention to the
parents’ Lincoln federal suit, the last-filed federal action.

(a) Competency of Jurisdiction
The first requirement for the application of res judicata, that
the questioned prior decision be rendered by a court of
competent jurisdiction, is not contested and is clearly satisfied.

(b) Final Judgment on Merits

The second requirement, that there be a final judgment on
the merits, has also been met. As to the suit against the state
district court, it is well established that a dismissal for a failure
to state a claim (Fed. R. Civ. P. 12(b)(6)) is a final judgment on
the merits for res judicata purposes. Federated Department
Srores, Inc. v. Moitie, supra;, Carter v. Money Tree Co., 532
F.2d 113 (8th Cir. 1976), cert. denied 426 U.S. 925, 96 S. Ct.
2636,49 L. Ed. 2d 380.

Moreover, because res judicata is a substantive rule,
Federated Department Stores, Inc. v. Moitie, supra, we
conclude that under federal law, a determination that claims
are barred by res judicata is likewise a final judgment on the
merits. See, also, Reeves & Co. v. Lamm Bros., 135 lowa 201,
112 N.W. 642 (1907) (judgment on plea in bar constitutes final
judgment on merits). Neither is there any question that under
federal law, a judgment entered on a motion for summary
judgment is just as binding for res judicata purposes as a
judgment entered after a trial of the facts. Ruple v. City of
Vermillion, S.D., 714 F.2d 860 (8th Cir. 1983), cert. denied 465
U.S. 1029, 104 S. Ct. 1290, 79 L. Ed. 2d 692 (1984). Thus, the
dismissal of the claims against the bank, the sheriff, and the
deputy sheriff is likewise a final judgment on the merits.

Nor is the sons’ contention that the judgment in the Lincoln
federal suit is erroneous of any moment. Their position is that
as all the pendent state claims in the Omaha federal suit were
dismissed because of a lack of jurisdiction, the judgment in that
regard was not on the merits and thus could not be relied upon
in the Lincoln federal suit. However, our law is that a judgment,
even if erroneous, is not subject to collateral attack unless it is
void, State v. Wessels and Cheek, 232 Neb. 56, 439 N.W.2d 484
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(1989), such as would be the case where a judgment is entered
without jurisdiction over the person or subject matter. See, e.g.,
State ex rel. Casselman v. Macken, 194 Neb. 806, 235 N.W.2d
867 (1975).

(c) Sameness of Cause of Action and Parties
The third requirement, that the same cause of action and the
same parties or their privies be involved in both cases, is not as
manifest, but is nonetheless present as well.

(i) Cause of Action
With respect to the sameness of the cause of action, it has
been observed that although “[t]he parameters [sic] of a ‘claim’
cannot be stated with mathematical precision,” Poe v. John
Deere Co., 695 F.2d 1103, 1106 (8th Cir. 1982), the U.S. Court
of Appeals for the Eighth Circuit has adopted the approach
advocated in the Restatement (Second) of Judgments in
determining whether two separately asserted claims arise from
the same cause of action for res judicata purposes. Poe v. John
Deere Co., supra. That position holds:
“When a valid and final judgment rendered in an action
extinguishes the plaintiff’s claim pursuant to the rules of
merger or bar . . . the claim extinguished includes all rights
of the plaintiff to remedies against the defendant with
respect to all or any part of the transaction, or series of
connected transactions, out of which the action arose.”
Poe v. John Deere Co., 695 F.2d at 1106, quoting Restatement
(Second) of Judgments § 24(1) (1982). Accord, Lane v.
Peterson, 899 F.2d 737 (8th Cir. 1990), cert. denied 498 U.S.
823, 111S. Ct. 74, 112 L. Ed. 2d 48; Murphy v. Jones, 877 F.2d
682 (8th Cir. 1989). What constitutes a “ ‘transaction’ ” or
“« ‘series of connected transactions’ ” is “ ‘to be determined
pragmatically, giving weight to such considerations as whether
the facts are related in time, space, origin, or motivation,
whether they form a convenient trial unit, and whether their
treatment as a unit conforms to the parties’ expectations or
business understanding or usage.” ” Poe v. John Deere Co., 695
F.2d at 1106, quoting the Restatement, supra. “Put another
way, whether two claims are the same for res judicata purposes
depends on whether the claims arise out of the same nucleus of
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operative fact or are based upon the same factual predicate.”
Murphyv. Jones, 877 F.2d at 684-85.

As do the present suits, the Lincoln federal suit sought to
litigate the alleged illegal seizure and detention of the property
of the four VanDeWalles, thereby attempting to right the
perceived wrongs flowing from the bank’s replevin.

Nor does it matter that several different claims are involved.

That a number of different legal theories casting
liability on an actor may apply to a given episode does not
create multiple transactions and hence multiple claims.
This remains true although the several legal theories
depend on different shadings of the facts, or would
emphasize different elements of the facts, or would call
for different measures of liability or different kinds of
relief.

The Restatement, supra, § 24(2) at comment c. at 200.

(ii) Parties

The parties in the federal suit and the present suits are
obviously not the same; whereas it was the parents who brought
the Lincoln federal suit, it is the sons who are the plaintiffs here.
But while “[plrivity does not exist merely because parties
happen to be interested in the same question, or in proving or
disproving the same state of facts,” Headley v. Bacon, 828 F.2d
1272, 1277 n.4 (8th Cir. 1987), and close family relationships are
not sufficient by themselves to establish privity with the original
suit’s party, Freeman v. Lester Coggins Trucking, Inc., 771 F.2d
860 (5th Cir. 1985), nonetheless, parties not actually named in
the original case may be subject to the bar of res judicata if they
arein privity to the original parties.

There is no definition of “privity” which can be
automatically applied to all cases involving the doctrines
of res judicata and collateral estoppel. Privity requires, at
a minimum, a substantial identity between the issues in
controversy and showing the parties in the two actions are
really and substantially in interest the same.

Lowell Staats Min. Co. v. Philadelphia Elec. Co., 878 F.2d
1271, 1274-75 (10th Cir. 1989).
Although the allegations in the suits at issue directly
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contradict the claims in the Lincoln federal suit on the matter of
the ownership of the property replevied, the facts remain that
the parents and sons had a close, mutual relationship with
respect to the property and that all three suits arise out of the
same occurrence. As noted by one commentator, “it has come
to be recognized that the privity label simply expresses a
conclusion that preclusion is proper.” 18 Charles A. Wright et
al., Federal Practice and Procedure § 4449 at 418 (1981). Under
the circumstances, the entire VanDeWalle clan is in privity for
the purposes of these suits.

Nor is it material that the sons filed their initial petitions in
the suits at issue before the parents filed their federal action, for
between two actions pending at the same time, the first of the
two judgments announced has a preclusive effect. Unger v.
Consolidated Foods Corp., 693 F.2d 703 (7th Cir. 1982), cert.
denied 460 U.S. 1102, 103 S. Ct. 1801, 76 L. Ed. 2d 366 (1983);
the Restatement, supra, § 14.

4. OTHER ACTIONS
In view of the determination that the present suits are barred
by the judgment in the Lincoln federal suit, we do not concern
ourselves with the preclusive effects, if any, of the bankruptcy
proceeding and the Omaha federal suit.

V. JUDGMENT
The VanDeWalle clan having had its days in court, and
preclusion being thus proper, the judgment of the trial court is
affirmed.
AFFIRMED.

MARGARET M. IVERSON, APPELLEE, V. CITY OF NORTH PLATTE,
NEBRASKA, A MUNICIPAL CORPORATION, APPELLANT.
500N.W.2d 574

Filed May 28, 1993. No. S-91-219.

1. Special Assessments: Proof: Appeal and Error. In an appeal from a levy of
special assessments, the party contesting the assessment has the burden of
showing invalidity.
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2. Special Assessments: Appeal and Error. In an appeal from a levy of special
assessments, the appellate court must, upon review de novo on the record, retry
the issues of fact involved and reach an independent conclusion as to the
findings required under the pleadings and all the evidence, without reference to
the conclusion reached by the district court or the fact that there may be some
evidence in support thereof.

3. Special Assessments: Statutes: Legislature. Both the language of Neb. Rev. Stat.
§ 18-2001 et seq. (Reissue 1991) and its legislative history indicate that although
the gap and extend law is an exception to the rule that property owners must
consent to special paving assessments, the exception is a limited one.

4. Special Assessments: Municipal Corporations: Appeal and Error. The power
and authority delegated to municipalities to construct improvements and to levy
special assessments for their payment is strictly construed, and every reasonable
doubt as to the extent or limitation of such power and authority and the manner
of exercise thereof is resolved in favor of the taxpayer.

5. Special Assessments: Estoppel: Liability. Where special assessments against
property to pay the cost of paving are void, knowledge of the improvement will
not estop the owner from avoiding liability therefor, and such assessments
cannot be enforced solely on the ground of the benefits of the improvements to
the owners of abutting lots or lands.

6. Ordinances: Taxation: Parties. All taxpayers who might be affected in some way
by the decision in a suit to declare an ordinance creating a paving district void are
not indispensable parties to the suit.

Appeal from the District Court for Lincoln County: JOHNP.
MurpHY, Judge. Affirmed.

Douglas L. Stack, of Girard and Stack, P.C., for appellant.
Jess C. Nielsen, of Nielsen & Birch, for appellee.

HasTtings, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

WHITE, J.

This is an appeal from the district court for Lincoln County’s
granting of appellee Margaret M. Iverson’s motion for
summary judgment. Appellee filed a combined petition in error
and petition on appeal challenging the creation of a gap paving
district by the City of North Platte (City). She contended that
the City exceeded its statutory authority to create gap paving
districts under Neb. Rev. Stat. § 18-2001 et seq. (Reissue 1991)
when it “stacked” multiple districts. Accordingly, appellee
claimed, the City was without authority to assess her property
for the resulting paving project. The district court granted
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appellee’s motion for summary judgment, whereupon the City
timely appealed to this court. We affirm.

The appellee is the owner of a hayfield adjacent to Pacific
Street in North Platte, Nebraska. Prior to 1989, Pacific Street
was an unpaved road. On February 7, 1989, the mayor and city
council of North Platte passed a resolution creating gap paving
districts Nos. 140 and 141 in order to pave two one-block
sections of Pacific Street:

The Mayor and Council hereby find and determine that it
is necessary and advisable that the City, under the
authority granted by §§18-2001 to 18-2003 inclusive,
R.R.S. Neb., 1943 as amended, cause the following
unpaved streets within the City to be improved by grading,
curbing, guttering and paving, together with necessary
appurtenances, to-wit: Pacific Street from Second Street
to Third Street [and] Pacific Street from Front Street to
Sixth Street . . ..

Also on February 7, the mayor and council passed an
ordinance “For the Creation of Paving District No. 744 in the
City of North Platte . . . Ordering the Construction of Street
Improvement Therein,” to pave Pacific Street from 3d Street to
4th Street. Additionally, on August 1, the mayor and council
passed a resolution creating gap paving district No. 143 (No.
143) in order to pave Pacific Street from 4th Street to 6th Street.

Through the creation of these regular and gap paving
districts, the City paved Pacific Street for a total of five blocks,
including that part of the street which was adjacent to appellee’s
property. On December 5, counsel for appellee appeared at the
city council meeting to object “to the creation of Gap Paving
District No. 143 and the assessment of any of the cost of paving
to” appellee’s property. Thereafter, on December 19, appellee’s
property was assessed $12,146 for her share of the paving done
pursuant to No. 143. The property, according to the county’s
valuation, was worth $10,465.

On January 3, 1990, appellee, in compliance with Neb. Rev.
Stat. § 25-1931 (Reissue 1989), filed a combined petition in
error and petition on appeal in the district court for Lincoln
County. The petition contended that the City erred in
attempting to create No. 143 and in attempting to assess part of
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the costs resulting therefrom against appellee’s property. The
district court found that the City had improperly used the gap
paving provisions of § 18-2001 et seq. to “circumvent the
necessity of creating a paving district which would require
consent of the landowners prior to its initiation,” and it granted
appellee’s motion for summary judgment. The City appeals.

Before we address the City’s assignments of error concerning
the district court’s holding, we first dispose of appellee’s
argument concerning the City’s authority to initiate
improvements on property outside of its corporate limits. The
appellee contends that the City was without authority to assess
her property because, although it is situated along North
Platte’s corporate limits, it lies outside those limits and could
not be improved by the City. However, Neb. Rev. Stat. § 16-617
(Reissue 1991) provides that the mayor and council of a city of
the first class such as North Platte “shall have power to make
improvements of any street . . . which divides the city corporate
area and the area adjoining thecity . . . .” The record shows that
appellee’s land lies next to Pacific Street where it divides the city
corporate area from the area adjoining the city. Accordingly,
under § 16-617, the City acted within its authority when it made
the disputed improvements on Pacific Street.

The appellee further contends that although § 18-2003
authorizes the mayor and council to “levy and collect special
taxes and assessments upon the lots and parcels of real estate
adjacent to or abutting upon the portion of the street or alley
thus improved,” the City could not assess appellee’s property
because it is not “adjacent to or abutting upon” Pacific Street.
Appellee argues that because the City purchased a 20-foot-wide
strip of her property along Pacific Street in 1985 to be dedicated
for a right-of-way for Pacific Street, her land is no longer
“adjacent to or abutting upon” the improved Pacific Street,
but instead is separated from it by the 20-foot buffer.
Accordingly, appellee argues that she cannot be assessed for
improvements thereon. Such an argument ignores the meaning
of “adjacent,” however. This court defined the term in
Freemanv. City of Neligh, 155 Neb. 651, 659-60, 53 N.W.2d 67,
72(1952), where we stated:

In Hoopes v. City of Omaha, 99 Neb. 460, 156 N. W,
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1047, this court said: “The word ‘adjacent,’ in the popular
sense thus used, obviously means something in addition
to, or different from, ‘abutting.” * * * In construing the
word ‘adjacent,’” it was said in Dunker v. City of Des
Moines, 156 la. 292: “The word “adjacent” is, at least,
somewhat indefinite. Ordinarily, it means “to lie near,
close, or contiguous.” Webster. Even in its strictest sense it
means no more than lying near, close, or contiguous, but
not actually touching.” This definition is approved in
Hennessy v. Douglas County, 99 Wis. 129; Northern P. R.
Co. v. Douglas County, 145 Wis. 288.”

Under the above definition, appellee’s land is clearly
adjacent to Pacific Street as required under § 18-2003.
Accordingly, ignoring for the moment the considerations
addressed below, the City did have the authority to assess
appellee’s property for adjacent street improvements. We turn,
then, to the City’s assignments of error.

The City contends that the district court erred in (1) finding
that any and all assessments arising from No. 143 are void, (2)
finding that the City exceeded the limitations imposed on it by
§ 18-2001 et seq., and (3) misapplying thelaw to the facts.

In an appeal from the levy of special assessments, the party
contesting the assessment has the burden of showing invalidity.
Brown v. City of York,227 Neb. 183, 416 N.W.2d 574 (1987). In
all appeals of such actions, the appellate court must, upon
review de novo on the record, retry the issues of fact involved
and reach an independent conclusion as to the findings required
under the pleadings and all the evidence, without reference to
the conclusion reached by the district court or the fact that there
may be some evidence in support thereof. Garden Dev. Co. v.
City of Hastings, 231 Neb. 477, 436 N.W.2d 832 (1989);
Equitable Life v. Lincoln Cty. Bd. of Equal., 229 Neb. 60, 425
N.W.2d 320 (1988); Neb. Rev. Stat. § 19-2422 (Reissue 1991);
Neb. Rev. Stat. § 25-1925 (Reissue 1989).

A municipality desiring to specially assess property owners
for the cost of street improvements must rely on one of three
methods to do so. The first two of these, the “objection
method” and the “petition method,” involve creating formal
street improvement districts. Under the objection method, a
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street improvement district is created by ordinance of the mayor
and city council. Notice of the created district must be
published, and if written objections to the district are filed by
owners of more than 50 percent of the front footage, the
ordinance is repealed. If objections are not received, the work is
done and the property owners are assessed the cost. See Neb.
Rev. Stat. §§ 16-619to 16-622 (Reissue 1991).

Under the petition method, a street improvement district
must be created if the owners of three-fourths of the property
fronting the street petition for such improvement. A district is
then created, the work done, and all of the owners of front
footage are assessed in the same manner as under the objection
method. See Neb. Rev. Stat. § 16-624 (Reissue 1991).

Gap paving districts, conversely, require no approval by the
property owners. They are statutory creations which allow a
city to “fill in the gaps” between paved streets without giving
adjacent property owners the right of remonstrance or protest.
Cities need merely decide unilaterally to pave the gaps, and the
cost is then assessed against the property owners. The relevant
statute provides in part:

Any city or village may, without petition or creating a
street improvement district . . . pave any portion of a street
otherwise paved so as to make one continuous paved
street, but the portion to be so improved shall not exceed
two blocks including intersections or thirteen hundred and
twenty-five feet whichever is the lesser, and such city . . .
may also . . . pave any unpaved street . . . which intersects
a paved street for a distance of not to exceed one block on
either side of such paved street.

§ 18-2001.

Section 18-2002 similarly allows a city to pave “any side
street or alley within its corporate limits connecting with a
major traffic street for a distance not to exceed one block from
such major traffic street.” Section 18-2003 authorizes the
special assessments for the improvements made pursuant to
§ 18-2001. Section 18-2004 provides that nothing in §§ 18-2001
to 18-2004 shall be construed to repeal or amend any statutes
not specifically repealed, and provides that §§ 18-2001 to
18-2004 shall be construed as an independent and complete act.
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These statutes are frequently referred to as the “gap and extend
law.”

In the case at bar, the City paved five blocks of Pacific Street
by utilizing three gap paving districts and one regular paving
district. Approval by the affected property owners was
therefore needed only for the single regular paving district. See
§§ 16-619t0 16-622.

The paving project was achieved by a number of actions
taken by the City. First, on February 7, 1989, the City passed a
resolution creating gap paving districts Nos. 140 and 141. These
districts, created under the provision of § 18-2001 which allows
a city to pave any unpaved streets which intersect a paved street
for a distance of one block on either side of such paved street,
made up one paved block each on either end of the five-block
paving project. On the same day, the City passed an ordinance
under §§ 16-619 to 16-622 creating paving district No. 744,
which added another block of pavement onto the block created
by No. 140, for a total of two blocks paved on the south end of
Pacific Street. This left a gap of two blocks unpaved between
the north end of No. 744 and the south end of No. 141. On
August 1, 1989, the City filled this gap by passing a resolution
creating No. 143, which began at the south end of No. 141 and
continued for two blocks to the north end of No. 744.

The appellee contends that the paving of Pacific Street
resulted from the City’s “ ‘scheming’ to close a 6-block [sic]
gap” on the street. Brief for appellee at 9. While we stop short
of accusing the City of so scheming, we do find that the City
impermissibly attempted to use § 18-2001 to pave two blocks of
Pacific Street when it created No. 143.

Both the language of § 18-2001 et seq. and its legislative
history indicate that although the gap and extend law is an
exception to the rule that property owners must consent to
special paving assessments, the exception is a limited one.
Turner v. City of North Platte, 203 Neb. 706, 279 N.W.2d 868
(1979). The gap and extend law was introduced as L.B. 243 in
1964. The introducer, Sen. Albert A. Kjar, provided the
following as the bill’s statement of intent:

Hard surface paving in most cities and villages was
constructed, one district at a time and, consequently, there
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are frequently gaps in municipal paving systems of one or
two blocks and due to the owner’s unwillingness to
cooperate in completing this improvement, it remains a
traffic hazard as well as remaining an incompleted
improvement.
Statement of Purpose, L.B. 243, Committee on Public Works,
73d Leg. (Feb. 8, 1963).

As noted by the district court, further reading of the statute’s
history “leaves the clear impression that the legislature was only
passing a provision which would allow municipalities to fill in
gaps of only two blocks, and not a provision which would allow
a municipality to build gap upon gap and thereby pave an area
longer than two blocks.”

In 1974, the Legislature proposed to amend § 18-2001 to
increase the distance in feet that a gap district could improve a
street. The bill also sought to allow the greater of the distance in
feet or the number of blocks to control in regard to the size of
gap that could be paved, instead of the lesser. The change in
distance was approved, while the attempt to allow the greater of
the two measures to control failed. Although the floor debate
on these matters is indicative of the limitations of the gap and
extend law, the importance of the debate to this case concerns
the intent behind the legislation and whether a municipality
could tack gaps upon gaps in order to eliminate the requirement
of obtaining approval of the people affected by a paving
district.

When asked if tacking “two blocks on two blocks . . .is . ..
acceptable,” Sen. Harold T. Moylan, who introduced L.B. 652,
responded that the “portion to be so improved shall not exceed
two blocks.” Floor Debate, 83d Leg., 2d Sess. 5004 (Jan. 24,
1974). Sen. David H. Stahmer, a proponent of the bill, also
added that its purpose was “strictly to close a gap. Not to make
extensions . . . .” Id. at 5007. Additionally, Sen. Herbert J.
Duis, another proponent of the bill, in response to a question of
whether the statute could be used to pave an interminable
distance of a street over time, stated that in order to pave more
than a single gap, a city “would have to create paving districts in
[a] comprehensive plan.” Id. at 5009.

The power and authority delegated to municipalities to
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construct improvements and to levy special assessments for
their payment is strictly construed, and every reasonable doubt
as to the extent or limitation of such power and authority and
the manner of exercise thereof is resolved in favor of the
taxpayer. Garden Dev. Co. v. City of Hastings, 231 Neb. 477,
436 N.W.2d 832 (1989); Turner v. City of North Platte, supra. It
is clear that the Legislature intended that the gap and extend
procedure be used only to fill one- or two-block unpaved gaps
which exist between paved streets. To pave areas beyond these
restrictions, a municipality must receive the approval of the
affected property owners through one of the two statutory
methods set out above.

In the present case, the City used § 18-2001 improperly to
pave a three-block area with two gap paving districts, Nos. 141
and 143. In effect, the City attempted to circumvent the
necessity of creating a paving district which would require
consent of the landowners prior to its initiation. Thisis clearly a
gap-stacking strategy of the type which the Legislature intended
to prevent and not a legitimate use of the gap and extend law.
Allowing a municipality to exceed the specific limitations of the
act would defeat and run afoul of the purpose and intent of the
Legislature in establishing the gap paving district statutes.
Therefore, having failed to comply with the requisites of the
various statutes authorizing special assessments, the City was
without authority to make the levy in question.

The City argues that No. 143 paved only a one-block area
which when combined with No. 141 resulted in a two-block area
being paved. Thus, the City’s reasoning goes, while it may not
have been in the interest of civic economy to create two gap
paving districts for a single two-block area, the two-block area
is still within the guidelines of § 18-2001. This argument hinges
on the premise that the No. 143 project on Pacific Street, from
4th Street to 6th Street, is one block long. The City claims that,
because Sth Street has not yet been extended through this
undeveloped area, the area from 4th Street to 6th Street is only
one, albeit large, block. We disagree. Assuming, arguendo, that
the numeration of the streets is extraneous, the plat of the area
clearly shows that 4th Street to 6th Street is intended to be a
two-block area which will have 5th Street running through it
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when the area is developed. We therefore find the City’s
argument to be unpersuasive and determine that No. 143 covers
atwo-block area.

The City also appears to contend that appellee, having been
aware of the work and having received its benefits, is estopped
from protesting the special assessment. This court has held in
numerous cases that “ ‘where special assessments against
property to pay the cost of paving are void, knowledge . . . of
the improvement will not estop the owner from avoiding
liability therefor, and they cannot be enforced solely on the
ground of the benefits of the improvements to the owners of
abutting lots or lands. . . " ” Turnerv. City of North Platte, 203
Neb. 706, 714-15, 279 N.W.2d 868, 873 (1979). See, also, City of
McCook v. Red Willow County, 133 Neb. 380, 275 N.W. 396
(1937); Batty v. City of Hastings, 63 Neb. 26, 88 N.W. 139
© (1901); Leavitt v. Bell, 55 Neb. 57,75 N.W. 524 (1898); Harmon
v. City of Omaha, 53 Neb. 164, 73 N.W. 671 (1897). This
argument is also without merit.

The City further contends that declaratory relief should not
have been granted by the district court because not all taxpayers
affected by the assessment were joined as parties, as required by
Neb. Rev. Stat. § 25-21,159 (Reissue 1989) of the Uniform
Declaratory Judgments Act. The City argues, without citing
any authority, that the order of the district court declaring that
“any and all assessments arising from Gap Paving District No.
143 are void” is overbroad because no other affected taxpayers
were joined as parties to the action. Such an argument is
without merit. This court has stated that “[i]n a taxpayer’s
action potentially all of the taxpayers and citizens are parties.”
Niklaus v. Abel Construction Co., 164 Neb. 842, 850, 83
N.W.2d 904, 910 (1957). However, the fact that a number of
taxpayers may be potential parties does not mean that they are
indispensable parties. “There is no requirement that all
taxpayers who might be affected in some manner by the result
of the litigation be made parties to the action.” Christensen v.
City of Tekamah, 230 Neb. 576, 579, 432 N.W.2d 798, 800
(1988).

Accordingly, we affirm the decision of the district court that
the creation of No. 143 was improper and that any and all
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assessments arising from it are void and may not be collected by
the City.
AFFIRMED.

STRUVE ENTERPRISES, INC., APPELLEE, V. THE TRAVELERS
INSURANCE COMPANY, APPELLANT.
500 N.W.2d 580

Filed May 28, 1993. No.S-91-510.

1. Declaratory Judgments. Whether a declaratory judgment action is treated as an
action at law or one in equity is to be determined by the nature of the dispute.

2. Stipulations. The general rule is that parties have no right to stipulate as to
matters of law, and such a stipulation, if made, will be disregarded.

3. Contracts. When a dispute sounds in contract, itisto be treated as one at law.

4. Judgments: Appeal and Error. In reviewing a judgment in a bench trial of a law
action, an appellate court does not reweigh the evidence, but considers the
evidence in the light most favorable to the successful party and resolves
evidentiary conflicts in favor of the successful party, which is entitled to every
reasonable inference deducible from the evidence.

5. Appealand Error. In abench trial of a law action, a trial court’s factual findings
have the effect of a jury verdict and will not be set aside unless clearly erroneous.

6. Declaratory Judgments: Appeal and Error. When a declaratory judgment action
presents questions of law, an appellate court has an obligation to reach its
conclusions independent from the conclusions reached by the trial court with
regard to these questions.

7. Insurance: Contracts: Words and Phrases. In regard to an insurance policy,
“cancellation” means the termination of a policy prior to the expiration of the
policy period by act of one or all of the parties.

8. Insurance: Contracts. The continuance of an insurer’s obligation is conditional
upon the payment of premiums, so that no recovery can be had upon a lapsed
pohcy, the contractual relation between the parties having ceased.

. The burden is on an insured to keep a policy in force by the
payment of premiums, rather than on the insurer to exert every effort to prevent
the insured from allowing a policy to lapse through a failure to make premium
payments.

10. Insurance: Contracts: Brokers. As a matter of law, the failure of an independent
insurance broker to provide coverage (or otherwise serve the broker’s client) is
not imputable to the insurer issuing the policy.

Appeal from the District Court for Thayer County: ORVILLE
L. Coapy, Judge. Reversed and remanded with directions to
dismiss.
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Anne E. Winner and, on brief, Richard D. Sievers, of
Bruckner, O’Gara, Keating, Sievers & Hendry, P.C., for
appellant.

J-ames C. Zalewski, of Erickson & Sederstrom, P.C., for
appellee.

HasTinGs, C.J., BosLAUGH, CAPORALE, SHANAHAN, and
FaHRrRNBRUCH, JJ., and GrANT, J., Retired.

FAHRNBRUCH, J.

Contending that an insurance policy issued by it had lapsed,
The Travelers Insurance Company (Travelers) appeals a district
court declaratory judgment requiring it to pay workers’
compensation benefits to an injured employee of Struve
Enterprises, Inc. (Struve), of Deshler, Nebraska.

We agree with Travelers that Struve’s failure to pay the
premium when a new policy was issued constitutes a lapse,
rather than a cancellation, of the policy. Accordingly, we
reverse the judgment of the district court for Thayer County
and remand the cause with directions to dismiss.

Struve builds and manages apartment houses, publishes a
newspaper, and operates several movie theaters. It is owned by
Harold Struve and his wife, Lois, each of whom owns 50
percent of the company’s shares.

About July 1, 1987, Struve purchased from Travelers a
workers’ compensation insurance policy, numbered
6-UB-882G023-5-87, covering the period from July 1, 1987, to
July 1, 1988. The policy premium for that period was paid in
full. Included in the policy was a “Nebraska Cancelation and
Nonrenewal! Endorsement,” which reads, in part:

We may cancel this policy. We must mail or deliver to you

advance written notice stating when the cancelation is to

take effect. If we cancel because you do not pay all

premium when due, we will mail the notice of cancelation

at least ten days before the cancelation is to take effect.
(Emphasis supplied.)

On May 26, 1988, Travelers sent Struve a “Workers
Compensation Insurance Plan Letter.” The letter stated that
Struve’s workers’ compensation policy for the year July 1,
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1988, to July 1, 1989, would be numbered 6-UB-882G023-5-88
and that that policy would be a renewal of policy number
6-UB-882G023-5-87. The letter billed Struve $5,161 for
workers’ compensation coverage for the period of July 1, 1988,
to July 1, 1989. The May 26 letter further stated that “[t]he
premium must be paid by the ‘due date’ [July 1, 1988] to keep
the insurance in force”” (Emphasis supplied.) It is
uncontroverted that (1) the notice was received by Struve, (2)
payment was never made to Travelers, and (3) no further
notices or reminders were sent to Struve by Travelers.

On November 20, 1989, approximately 17 months after the
original policy term expired, a Struve employee was injured and
a workers’ compensation claim was filed with Travelers. After
being informed that Struve’s workers’ compensation insurance
coverage was no longer in effect, Lois Struve discovered in her
company’s files the May 26, 1988, notice sent by Travelers.

Struve filed a petition in district court alleging that Travelers
had never provided a “notice of cancellation” as required by the
policy. Struve requested a judgment declaring that (1) the policy
was not properly canceled and was in effect at the time of the
injury in question and (2) Travelers was liable to Struve for all
sums paid and to be payable to the injured employee under the
Nebraska Workers’ Compensation Act. Struve also requested
costs and attorney fees incurred by it.

In its answer, Travelers claimed that Struve’s policy was no
longer in effect due to Struve’s failure to pay the premium
required to keep the policy in full force and effect. Travelers
requested a declaration that it had not provided coverage to
Struve at the time of the injury to Struve’s employee.

The parties entered into a joint stipulation that, inter alia, (1)
the matter was an equity matter to be tried to the court without
a jury, (2) the matter would be submitted to the court without
personal appearance of counsel, and (3) the entire evidentiary
record would consist of depositions and exhibits identified and
referenced in the depositions and answers by Travelers to an
interrogatory.

Based upon the stipulated record, the district court found
that Travelers had canceled Struve’s workers’ compensation
insurance policy without giving Struve the notice required by
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the policy and by Neb. Rev. Stat. § 44-379 (Reissue 1988). The
court found that, therefore, the policy was not properly
canceled and was in effect at the time of the employee’s injury.
The court stated that
[e]quity requires a holding for [Struve] because of two
reasons: (a) the whole idea of insurance is to spread the
risk; and (b) by reason of the regulation of the insurance
industry and the acts of the industry, the ordinary
customer reads the words to mean that his insurance will
not lapse or be cancelled without a final and clear cut
reminder.
Travelers was ordered to reimburse Struve for all costs incurred
in its payments to the injured employee plus any future costs to
the extent that Travelers would have been required to cover
under the policy, less the annual premiums that would have
been charged to Struve for the years 1988 and 1989. Costs of the
action were also assessed to Travelers.

Whether a declaratory judgment action is treated as an
action at law or one in equity is to be determined by the nature
of the dispute. Universal Underwriters Ins. Co. v. Farm Bureau
Ins. Co., ante p. 194, 498 N.W.2d 333 (1993). The parties
stipulated that this case was an equity case. The general rule is
that parties have no right to stipulate as to matters of law, and
such a stipulation, if made, will be disregarded. City of Omaha
Human Relations Dept. v. City Wide Rock & Exc. Co., 201
Neb. 405, 268 N.W.2d 98 (1978).

When a dispute sounds in contract, the action is to be treated
as one at law. See Properties Inv. Group v. Applied
Communications, 242 Neb. 464, 495 N.W.2d 483 (1993).

In reviewing a judgment in a bench trial of a law action,
an appellate court does not reweigh the evidence, but
considers the evidence in the light most favorable to the
successful party and resolves evidentiary conflicts in favor
of the successful party, who is entitled to every reasonable
inference deducible from the evidence. . . . In a bench trial
of a law action, a trial court’s factual findings have the
effect of a jury verdict and will not be set aside unless
clearly erroneous. . . . When a declaratory judgment
action presents questions of law, an appellate court has an
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obligation to reach its conclusions independent from the
conclusions reached by the trial court with regard to these
questions.

(Citations omitted.) Id. at 469, 495 N.W.2d at 487.

Travelers assigns as error the district court’s finding that
Travelers canceled Struve’s policy. The court relied on the clause
in the policy that requires Travelers to give at least 10 days’
notice if Travelers canceled the policy due to nonpayment of
premium. However, as pointed out in Peferson v. Cornhusker
Cas. Co., 238 Neb. 173, 175, 469 N.W.2d 553, 555 (1991), in
regard to an insurance policy, “cancellation means the
‘termination of a policy prior to the expiration of the policy
period by act of one or all of the parties’ ” (quoting
Waynesville Security Bank v. Stuyvesant Ins. Co., 499 S.W.2d
218 (Mo. App. 1973)). In this case, the policy simply lapsed at
the end of the policy period. The continuance of the insurer’s
obligation is conditional upon the payment of premiums, so
that no recovery can be had upon a lapsed policy, the
contractual relation between the parties having ceased. Baker v.
St. Paul Fire & Marine Ins. Co., 240 Neb. 14, 480 N.W.2d 192
(1992). Struve admits receiving the notice from Travelers stating
that the policy was about to expire and that payment had to be
received by July 1, 1988, for Travelers to continue its workers’
compensation insurance coverage of Struve. Struve simply
failed to pay the premium due for the following year and for the
year after that. The burden is on an insured to keep a policy in
force by the payment of premiums, rather than on the insurer to
exert every effort to prevent the insured from allowing a policy
to lapse through a failure to make premium payments. Id.

We disagree with the district court that § 44-379 requires
Travelers to give a notice of noncoverage to Struve. The statute
provides that, on a policy of liability insurance, “the insurer
shall give the insured sixty days’ written notice prior to
cancellation or nonrenewal of such policy, except that the
insurer may cancel upon ten days’ written notice to the insured
in the event of nonpayment of premium. Such notice shall state
the reason for cancellation or nonrenewal.” This provision
applies to a cancellation by the unilateral action of the insurer
before the end of the policy term. It does not apply to an
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automatic termination by expiration of the policy period. See
Sampson v. State Farm Mut. Ins. Co., 205 Neb. 164, 286
N.W.2d 746 (1980) (construing Neb. Rev. Stat. § 44-516
(Reissue 1988), which required 10 days’ notice of cancellation
for nonpayment of automobile insurance premiums, as being
inapplicable to a termination of the policy through expiration
of the policy period). Although Sampson dealt with an
automobile liability policy, we see no reason why the same rule
should not apply to workers’ compensation insurance policies.

Struve argues that there was an established course of dealing
between Struve and Travelers which should result in liability on
the part of Travelers. However, no course of dealing was
established between Struve and Travelers because (1) any course
of dealing was between Struve and Struve’s independent
insurance agent, who was not Travelers’ agent, and (2) the
1987-88 policy year was the first period in which Travelers
undertook to insure Struve. Therefore, there was no prior
course of conduct with Travelers concerning the renewal of any
policy. Moreover, as a matter of law, the failure of an
independent insurance broker to provide coverage (or
otherwise serve the broker’s client) is not imputable to the
insurer issuing the policy. See Moore v. Hartford Fire Ins. Co.,
240 Neb. 195, 481 N.W.2d 196 (1992).

The district court was clearly wrong in finding that Travelers
failed to properly cancel its workers’ compensation policy with
Struve and therefore remained liable to Struve. Our holding
that no cancellation of the policy occurred is dispositive of the
remaining assignments of error. The judgment of the district
court is reversed, and the cause is remanded with directions to
dismiss.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.
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STATE OF NEBRASKA, APPELLEE, V. RICHARD EDWARD ELLEN,
APPELLANT.
SOON.W.2d 818

Filed May 28, 1993. No. S-92-933.

1. Sentences: Appeal and Error. Except under certain circumstances when the
Supreme Court is reviewing a sentence of death, it is not the function of an
appellate court to conduct a de novo review of the record to determine whether a
sentence is appropriate.

2. ___ . Tothetrial court and not to an appellate court is entrusted the
power to impose sentences for the commission of crimes against the State; the
judgments of that court cannot be controlled or interfered with in the absence of
an abuse of discretion.

3. . A sentence imposed within the statutory limits will not be

disturbed on appeal in the absence of an abuse of discretion by the trial court.

4. Criminal Law: Sentences: Intoxication. Where one deliberately pursues a course
to voluntarily become intoxicated, particularly where the defendant is aware of
his propensity to violate the law when drunk, there is little that can be said in his
behalf in mitigation of the crime or the punishment.

5. Sentences. In imposing a sentence, a sentencing judge should consider the
defendant’s age, mentality, education, experience, and social and cultural
background, as well as his or her past criminal record or law-abiding conduct,
motivation for the offense, nature of the offense, and the amount of violence
involved in the commission of the crime.

Appeal from the District Court for Madison County:
RoBeRT B. ENsz, Judge. Affirmed.

Harry A. Moore, Madison County Public Defender, for
appellant.

Don Stenberg, Attorney General, and Delores Coe-Barbee
for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

LANPHIER, J.

Contending that the sentences imposed by the Madison
County District Court are excessive, defendant, Richard
Edward Ellen, appeals his sentence of life imprisonment for
second degree murder and his consecutive sentence of 5 to 15
years for first degree assault. We affirm.
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BACKGROUND

The events leading to the murder of Lonnie Edwards took
place on the evening of July 18, 1989, in Madison, Nebraska.
On that night, defendant and several other employees of
Mid-American Carnival went into the city of Madison, visiting
several bars. At one of these establishments the group
encountered other workers from the carnival, including Charlie
Tidwell and the victim, Edwards. Edwards offered defendant
and his friends a pitcher of beer, which defendant refused.
Edwards persisted in his offer, as did defendant in his refusal,
which eventually led to an argument in which defendant told
Edwards to sit down and quit bothering him. Later that
evening, Edwards approached defendant’s wife and asked her
to dance. When she refused, Edwards insulted her, using an
obscenity.

Prior to leaving the bar for the evening, defendant made a
comment to Tidwell about killing a “nigger,” evidently in
reference to Edwards. On the way home, defendant further
remarked that he should hit Edwards “in the head and throw
him in the river and get rid of him.” After returning to the
carnival encampment, defendant, Tidwell, and a number of
others continued to drink at defendant’s trailer. Following
further discussion, defendant decided to confront Edwards. He
left his trailer, picked up an ax or mallet handle which he used as
part of his carnival exhibit, and walked to a nearby bridge,
where he saw Edwards. Defendant approached Edwards,
whereupon an argument ensued concerning the “incidents”
which had taken place earlier that evening. Defendant hit
Edwards two or three times with the handle, apparently
breaking Edwards’ arm. Tidwell may have also struck Edwards
with the handle at this time. Either defendant or Tidwell then
discarded the handle, and both returned to defendant’s trailer.

Arriving at the trailer, defendant and Tidwell removed their
bloodied shirts, put them in a bag, and gave the bag to
defendant’s stepdaughter to discard. When the stepdaughter
returned from disposing of the clothes, she informed defendant
that Edwards was in the trailer compound telling others that
defendant had broken Edwards’ arm. An autopsy would later
confirm that Edwards’ left arm had been broken. After hearing
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the stepdaughter’s story, defendant and Tidwell went outside,
where they located Edwards, and either one or both of them
again assaulted Edwards by striking him with their fists. At this
point, it was approximately 3 a.m. on July 19.

Edwards was then, either by force or persuasion, placed in a
truck by defendant and Tidwell, on the pretense that they
would take him to a hospital. Driving with the truck’s lights off,
defendant proceeded a short distance on a paved road and then
turned onto a field access road. Defendant and Tidwell then
pulled Edwards out of the truck. After dragging him down a
hill, either defendant or Tidwell proceeded to strike Edwards in
the head with a 4-foot-long metal bar, bludgeoning him to
death. An autopsy indicated that Edwards had sustained
intense and severe blows to the head, several of which
penetrated his brain, and one of which cut halfway through his
brain stem.

After returning to the carnival encampment, defendant fled
Madison during the early morning hours of July 19. He
eventually arrived in Oregon, where he lived under an alias for
nearly 2 years. On June 7, 1991, defendant surrendered to
Oregon authorities after seeing himself on the television
program “America’s Most Wanted.” Defendant was arraigned
in district court on October 23, on an information charging him
with first degree murder. At his arraignment on the
information, defendant stood mute. The district judge entered
aplea of not guilty for defendant.

A plea agreement was later reached between defendant and
the prosecutor, and on July 16, 1992, defendant pled guilty to
second degree murder and first degree assault in exchange for
the State’s dropping the first degree murder charge. Second
degree murder is a Class IB felony, Neb. Rev. Stat. § 28-304(2)
(Reissue 1989), which carries a maximum penalty of life
imprisonment and a minimum penalty of 10 years’
imprisonment, Neb. Rev. Stat. § 28-105(1) (Reissue 1985). First
degree assault is a Class III felony, Neb. Rev. Stat. § 28-308
(Reissue 1989), which is punishable by a maximum period of 20
years’ imprisonment, a $25,000 fine, or both, with a minimum
period of 1 year’s imprisonment, § 28-105(1). On September 19,
1992, defendant was sentenced to life imprisonment on the
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second degree murder charge and 5 to 15 years’ imprisonment
on the first degree assault charge, with the sentences to run
consecutively. Defendant appeals his sentences to this court.

ASSIGNMENT OF ERROR
Defendant assigns a single error, contending that “[t]he
sentences imposed upon [him] are excessive, and the District
Court abused its discretion in imposing such sentences.”

STANDARD OF REVIEW

“Except under certain circumstances when the Supreme
Court is reviewing a sentence of death, State v. Reeves, 239
Neb. 419, 476 N.W.2d 829 (1991), it is not the function of an
appellate court to conduct a de novo review of the record to
determine whether a sentence is appropriate.” State v. Hall, 242
Neb. 92, 95, 492 N.W.2d 884, 886 (1992). We have long adhered
to the doctrine that to the trial court and not to an appellate
court is entrusted the power to impose sentences for the
commission of crimes against the State, and the judgments of
that court cannot be controlled or interfered with in the absence
of an abuse of discretion. See, State v. Hall, supra;, Wright v.
State, 45 Neb. 44, 63 N.W. 147 (1895). We have also declared
that “[a] sentence imposed within the statutory limits will not be
disturbed on appeal in the absence of an abuse of discretion by
the trial court.” State v. Coleman, 241 Neb. 731, 733, 490
N.W.2d 222, 224 (1992). See, also, Neb. Rev. Stat. § 29-2308
(Supp. 1991). With these maxims in mind, we turn to our review
of defendant’s sentences.

THE SENTENCES

Defendant argues that the sentences imposed by the district
court “are excessive, and are an abuse of discretion by the
district court; a sentence of 10 years should have been imposed
on Count I [second degree murder], and a sentence of one year
should have been imposed on Count II [first degree assault].”
Brief for appellant at 13. Defendant bases this argument almost
exclusively on a claim that on the night in question, he was
acting under the “extreme influence of alcohol.” Id. At no
point, however, does he contend that he was unaware of what
he was doing due to his use of alcohol or that his intoxication
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prevented him from having the requisite mens rea for the
offenses to which he pled guilty. The defendant merely
concludes that his intoxication “should have been considered
by the sentencing court as a factor in strong mitigation of his
punishment.” Id. We disagree.

In State v. Gamron, 186 Neb. 249, 251, 182 N.W.2d 425, 427
(1970), this court held: “Where one deliberately pursues a
course to voluntarily become intoxicated, as here, particularly
where defendant was fully aware of his propensity to violate the
law when drunk, there is little that can be said in his behalf in
mitigation of the crime or the punishment.” In the instant case,
the record shows that defendant perceives himself as having an
alcohol problem. He also acknowledges that he is inclined to
become abusive when he drinks too much. Nevertheless, the
evidence shows that defendant had been drinking throughout
the day on July 18, 1989, and that he continued doing so until
the early morning hours of July 19, when the murder of
Edwards occurred. As this court further stated in Gamron,
“The lives and property of the public are entitled to protection
against the criminal conduct of those who become voluntarily
intoxicated.” Id. See, also, State v. Turner, 221 Neb. 852, 381
N.W.2d 149 (1986) (defendant’s intoxication apparently
regarded as an aggravating condition rather than a mitigating
one). Therefore, while we do not hold that intoxication can
never be considered a mitigating circumstance, we find
defendant’s contention that his drinking be considered such in
the present case unpersuasive.

In determining an appropriate sentence, the district court
conducted an extensive sentencing hearing, which generated
some 221 pages of material. In addition, pursuant to Neb. Rev.
Stat. § 29-2261 (Reissue 1989), a presentence report containing
87 pages of information was prepared by the Nebraska
Probation System and delivered to the court. The presentence
report indicated that defendant had numerous police contacts
dating back to 1972, including arrests for loitering, resisting
arrest, and theft of services, as well as three arrests for driving
while intoxicated and numerous arrests for public intoxication.
Further, defendant’s military service record indicated that while
he was in the U.S. Marine Corps, he was court-martialed twice
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for breaking restrictions, theft, and being absent without leave.
Defendant spent 4 months in the Portsmouth Naval Prison for
these infractions before receiving an undesirable discharge in
1970. These myriad offenses, while generally petty and
nonviolent in nature, nonetheless constitute a history of
criminal activity, a circumstance which may be considered by a
sentencing court. See State v. Smith, 240 Neb. 97, 480 N.W.2d
705 (1992).

In imposing a sentence, a sentencing judge should consider
the defendant’s age, mentality, education, experience, and
social and cultural background, as well as his or her past
criminal record or law-abiding conduct, motivation for the
offense, nature of the offense, and the amount of violence
involved in the commission of the crime. Id. From the facts and
circumstances of this case, the district court determined that the
complained-of sentences were appropriate, finding that “a
lesser sentence would depreciate the seriousness of the offense
and promote disrespect for the law.” Had defendant been
convicted of the original charges brought against him, and had
he been given the maximum sentence, he would have faced the
death penalty. See, Neb. Rev. Stat. § 28-303 (Reissue 1989);
§ 28-105(1). Due to his plea bargain, defendant has thus
already received a substantially reduced penalty by escaping the
possibility of being sentenced to death.

CONCLUSION

Defendant’s sentences were clearly within the statutory limits
of the penalties for the crimes to which he pled guilty. The
sentences are not excessive and do not constitute an abuse of
discretion by the trial court, which determined that defendant’s
cruel, violent, brutal, and senseless acts “deserve the most
serious of consequences.” Accordingly, the sentences imposed
by the district court are affirmed. The motions filed by
defendant after submission of this appeal are overruled as
moot.

AFFIRMED.
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CiTY OF FORT CALHOUN, A MUNICIPAL CORPORATION, AND THE
ForT CALHOUN VOLUNTEER FIRE DEPARTMENT, APPELLEES, V.
TARI COLLINS AND JUDY WHITE, APPELLANTS.

TARI COLLINS AND JUDY WHITE, APPELLANTS, V. CITY OF FORT
CALHOUN, A MUNICIPAL CORPORATION, ET AL., APPELLEES.
S00N.W.2d 822

Filed June4,1993. Nos. S-90-761, S-90-1030.

1. Fair Employment Practices: Discrimination. It is an unlawful employment
practice under the Nebraska Fair Employment Practice Act for an employer to
fail or refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to compensation, terms, conditions, or
privileges of employment, because of such individual’s race, color, religion, sex,
disability, marital status, or national origin. Neb. Rev. Stat. § 48-1104(1)
(Reissue 1988).

2. Fair Employment Practices: Words and Phrases. “Employer” is defined as a
person engaged in an industry who has 15 or more employees for each working
day in each of 20 or more calendar weeks in the current or preceding calendar
year. Neb. Rev. Stat. § 48-1102(2) (Reissue 1988).

: . An employee is an individual employed by an employer. Neb.

Rev. Stat.§ 48-1102(6) (Reissue 1988).

4. Federal Acts: Civil Rights: Fair Employment Practices. Since the Nebraska Fair
Employment Practice Act is patterned after title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e et seq. (1988), it is appropriate to consider federal court
decisions construing the federal legislation.

S. Fair Employment Practices. Volunteers are not employees under the Nebraska
Fair Employment Practice Act.

6. Federal Acts: Civil Rights: Fair Employment Practices. Volunteers who receive
no direct or indirect financial benefit, fringe benefits, or reimbursement for
expenses and who contribute assistance on a purely voluntary basis are not
employees within the meaning of title VII of the Civil Rights Act of 1964.

7. Federal Acts: Civil Rights: Fair Employment Practices: Discrimination. The
objective of title VII of the Civil Rights Act of 1964 was the elimination of
discrimination in employment.

8. Firefighters: Due Process. Training and workers’ compensation insurance do
not give a volunteer firefighter a property interest in membership in the
volunteer fire department that is protected by due process.

9. Limitations of Actions: Civil Rights. Under 42 U.S.C. § 1986 (1988), there is a
1-year statute of limitations for an action for conspiracy to deprive another of
his or her constitutional rights.

Appeal from the District Court for Washington County:
DarviDD. QuisT, Judge. Affirmed.

Ralph E. Peppard for appellants.
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Lawrence R. Brodkey, of Brodkey Law Offices, and James
M. Egr, of Egr & Birkel, for appellees.

Dennis E. Koley for amicus curiae Nebraska State Volunteer
Firefighters Association.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
and FAHRNBRUCH, JJ.

BOSLAUGH, J.

These cases, which were consolidated in this court for
briefing and argument, present the question of whether
volunteer firefighters are employees within the meaning of the
Nebraska Fair Employment Practice Act.

Case No. S-90-761 began as a proceeding before Nebraska’s
Equal Opportunity Commission (Commission) upon com-
plaints filed by Tari Collins and Judy White, whose
applications for membership in the Fort Calhoun Volunteer
Fire Department (Volunteer Fire Department) were denied. The
complainants alleged that they had been refused membership
because they were women.

After a lengthy hearing before an examiner, the Commission
found in favor of the complainants. Upon appeal to the district
court, the court found that the Commission lacked subject
matter jurisdiction and that the order of the Commission was
not supported by the preponderance of the evidence, and the
court reversed the order of the Commission. From that
judgment, the complainants have appealed to this court.

We review the appeal from the judgment of the district court
reversing the order of the Commission de novo on the record.
McCamish v. Douglas Cty. Hosp., 237 Neb. 484, 466 N.W.2d
521(1991).

Case No. S-90-1030 was an action in the district court filed
by the complainants against the City of Fort Calhoun,
Nebraska (City); the Fort Calhoun Rural Fire Protection
District (Fire District); and the Fort Calhoun Fire and Rescue
Department, also known as the Fort Calhoun Volunteer Fire
Department, seeking injunctive relief and damages for sex
discrimination pursuant to 42 U.S.C. § 1983 (1988). The case
actually originated as a counterclaim in another action brought
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by the City against the Commission. The complainants
obtained permission to sever their counterclaim and docket it
separately as an independent action. The fifth amended
petition filed by the complainants also contained allegations
that the complainants “have a proprietary interest in
membership in said Volunteer Fire Department”; that the
members of the Volunteer Fire Department are agents of the
City and the Fire District; and that the members of the
Volunteer Fire Department conspired to deny the complainants
membership in the department because of their sex, which
denied the complainants equal protection under the law. The
trial court sustained demurrers to the fifth amended petition
and dismissed the petition. From that judgment, the
complainants have appealed.

The controlling issue in these cases is whether a volunteer
firefighter is an employee.

The Volunteer Fire Department is an unincorporated
association of volunteer firefighters and rescue squad
personnel. It serves the City and the Fire District. The members
of the Volunteer Fire Department receive no pay for their
services.

The City is a municipal corporation and a city of the second
class. It has no separate or organic fire department, nor has it
authorized one. An interlocal cooperation agreement between
the City and the Fire District relates to joint use of a fire station
being constructed in Fort Calhoun to house equipment owned
by the City and the Fire District and used by the Volunteer Fire
Department. The City is required by statute to provide workers’
compensation insurance and term life insurance for. the
members of the Volunteer Fire Department; however, the City
has no right or authority to control the activities of the
Volunteer Fire Department.

The complainants, Collins and White, along with Randy
Hammon, applied for membership in the Volunteer Fire
Department in November 1986. In December 1986, the
members of the Volunteer Fire Department voted on the
applications, and all three applicants were denied membership
because none of them received the required two-thirds majority
of the members voting at that meeting.
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At the time of Collins’ and White’s applications, the
Volunteer Fire Department had more than 15 volunteer
firefighters on its rolls for each day of 20 or more calendar
weeks for 1986 and 1985.

Collins and White were the first and only women who had
ever applied for membership in the Volunteer Fire Department.
They both admitted that election to membership in the
Volunteer Fire Department is a “popularity contest” and that
they neither suffered nor sustained any economic harm from
their failure to be elected to membership.

The record shows a variety of reasons as to why the members
did not vote in favor of Collins’ and White’s membership in the
Volunteer Fire Department.

Following its review of the Commission’s decision, the
district court found that the Commission did not have subject
matter jurisdiction, that the Nebraska Fair Employment
Practice Act was not intended to include within its coverage
unpaid volunteers or the volunteer organizations to which they
belong, and that the recommended orders of the successor
hearing examiner for the Commission were not supported by a
preponderance of the evidence because the selection process of
the Volunteer Fire Department in the appellants’ case was the
same as the procedure followed for other applicants and was
not based upon gender or discriminatory practice, but was
merely a “popularity contest.”

The appellants assign as error the district court’s (1) reversing
the Commission’s order, (2) determining that the Commission
did not have subject matter jurisdiction, (3) determining that
benefits received by the volunteer firefighters do not confer
economic benefits upon the recipients, (4) finding that the
appellants did not prove sexual discrimination by a
preponderance of the evidence, (5) not reversing the order and
remanding the matter back to the Commission for a
determination of the appellants’ entitlement to punitive
damages, and (6) not limiting its review to a review for error on
therecord.

Since we believe that the controlling issue in these cases is
whether a volunteer firefighter is an employee within the
meaning of the statutes involved, we limit our discussion to that
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issue and the matter of the statute of limitations.

The Nebraska Fair Employment Practice Act provides in
part:

It shall be an unlawful employment practice for an
employer:

(1) To fail or refuse to hire or to discharge any
individual, or otherwise to discriminate against any
individual with respect to compensation, terms,
conditions, or privileges of employment, because of such
individual’s race, color, religion, sex, disability, marital
status, or national origin.

Neb. Rev. Stat. § 48-1104 (Reissue 1988).

“Employer” is defined as a “person engaged in an industry
who has fifteen or more employees for each working day in
each of twenty or more calendar weeks in the current or
preceding calendar year.” Neb. Rev. Stat. § 48-1102(2) (Reissue
1988). Governmental agencies and political subdivisions are
considered employers under the statute regardless of the
number of employees. Id. According to the statutory
definition, an employee is “an individual employed by an
employer.” § 48-1102(6).

Since the Nebraska Fair Employment Practice Act is
patterned after title VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000e et seq. (1988), it is appropriate to consider
federal court decisions construing the federal legislation.
Airport Inn v. Nebraska Equal Opp. Comm., 217 Neb. 852,
353N.W.2d 727 (1984).

A number of U.S. district courts have considered the
question as to whether title VII protection extends to volunteers
and have determined that volunteers are not employees under
the act. See, Tadros v. Coleman, 717 F. Supp. 996 (S.D.N.Y.
1989); E.E.O.C. v. Pettegrove Truck Service, Inc., 716 F. Supp.
1430 (S.D. Fla. 1989); Schoenbaum v. Orange Cty. Ctr. for the
Performing Arts, 677 F. Supp. 1036 (C.D. Cal. 1987); Smith v.
Berks Community Television, 657 F. Supp. 794 (E.D. Pa. 1987);
Beverley v. Douglas, 591 F. Supp. 1321 (S.D.N.Y. 1984).

In Berks Community Television, the court found that
volunteers who received no direct or indirect financial benefit,
fringe benefits, or reimbursement for expenses and who
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contributed assistance on a purely voluntary basis were not
employees within the meaning of title VII. The Berks
Community Television case was an action in which the plaintiff
alleged that the defendants had discriminated against the
plaintiff in violation of the Civil Rights Act of 1964. The court
sustained a motion to dismiss on the ground that the court
lacked subject matter jurisdiction.

In its opinion, the court reviewed the authorities and pointed
out that “[t]he legislative history indicates the objective of Title
VII was the elimination of discrimination in employment.”
Smith v. Berks Community Television, 657 F. Supp. at 795. The
court further stated:

In determining whether an individual is an employee
for Title VII purposes, “one must examine the economic
realities underlying the relationship between the
individual and the so-called principal in an effort to
determine whether that individual is likely to be
susceptible to the discriminatory practices which the act
was designed to eliminate.” Armbruster [v. Quinn], 711
F.2d 1332, 1340 [(6th Cir. 1983)].

Unpaid volunteers are not susceptible to the
discriminatory practices which the Act was designed to
eliminate.

Smith v. Berks Community Television, 657 F. Supp. at 795.

In the present cases, the appellants argue that because the
Volunteer Fire Department reimburses its members for
emergency medical technician training and because the
members are provided workers’ compensation insurance and
term life insurance by the City, the reasoning of the Berks
Community Television court is inapplicable.

The insurance coverage for the members of the Volunteer
Fire Department is required by statute to protect the members
during the course of their service. The compensation insurance
only covers injury or death while they are on a call for the
Volunteer Fire Department. In Versarge v. Township of Clinton
New Jersey, 984 F.2d 1359 (3d Cir. 1993), the U.S. Court of
Appeals for the Third Circuit held that training and workers’
compensation insurance did not give a volunteer firefighter a
property interest in his membership in the volunteer fire



534 243 NEBRASKA REPORTS

department that was protected by due process because there
was no benefit from them unless one was injured while working
as a volunteer firefighter.

In Hall v. Delaware Council on Crime and Justice, 780 F.
Supp. 241 (D. Del. 1992), the plaintiff argued that volunteers
who received reimbursement for some expenses associated with
their volunteer work should be considered employees for title
VII purposes. The court concluded that the “ ‘remuneration’
received by the DCCJ volunteers is insufficient to consider
these volunteers employees for purposes of Title VIL.” Hall v.
Delaware Council on Crime and Justice, 780 F. Supp. at 244,

In these cases, the Volunteer Fire Department does not fall
within the definition of “employer” because it does not have
any employees. The insurance covering the members of the
Volunteer Fire Department and the reimbursement they receive
for emergency medical technician training are insufficient to
change their status from volunteers to employees for purposes
of the Nebraska Fair Employment Practice Act.

The appellants argue that even if the Volunteer Fire
Department is not an employer for purposes of the act, the City
is, and, therefore, the Commission had jurisdiction of their
claims. The City is an employer only for purposes of furnishing
workers’ compensation benefits. The members of the Volunteer
Fire Department do not qualify as employees so that they may
bring a claim under the statute.

In Tadros v. Coleman, 717 F. Supp. 996, 1004 (S.D.N.Y.
1989), the U.S. District Court for the Southern District of New
York held that a volunteer is not an employee and thus cannot
maintain an action under title VII because “[a] Title VII
plaintiff is only an ‘employee’ if the defendant both pays him
and controls his work.” In the present cases, it is clear that the
City neither pays the members of the Volunteer Fire
Department nor controls their work.

The district court was correct in its determination that the
Commission lacked subject matter jurisdiction to hear the
appellants’ claim.

It is unnecessary to consider the complainants’ other
assignments of error relating to the district court’s reversal of
the Commission’s order.



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































