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INRE INTERESTOF C.D.C., ACHILDUNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V. J.R.C.ANDN.J.C.,
APPELLANTS.

455 N.W.2d 801

Filed May 25,1990. No. 89-871.

Juvenile Courts: Jurisdiction: Final Orders: Appeal and Error. An adjudication
that facts exist which give a juvenile court jurisdiction over a juvenile is a final
appealable order.

Parental Rights: Juvenile Courts: Jurisdiction: Time: Appeal and Error. Once
the time has expired for appealing an adjudication that facts existed which gavea
juvenile court jurisdiction over a juvenile, existence of the facts upon which the
adjudication was based cannot be questioned on a later appeal from an order
terminating parental rights.

Parental Rights: Evidence: Proof. In order to terminate parental rights, the
State must prove by clear and convincing evidence that termination of parental
rights is in the child’s best interests and that at least one of the six bases provided
in Neb. Rev. Stat. § 43-292 (Reissue 1988) exists.

Parental Rights: Appeal and Error. In an appeal from a judgment terminating
parental rights, the Supreme Court tries factual questions de novo on the record,
which requires the Supreme Court to reach a conclusion independent of the
findings of the trial court, but, where evidence is in conflict, the Supreme Court
considers and may give weight to the fact that the trial court observed the
witnesses and accepted one version of the facts rather than another.

Parental Rights: Juvenile Courts. A juvenile court has the discretionary power
to prescribe a reasonable program for parental rehabilitation to correct the
conditions underlying the adjudication that a child is a juvenile within the
Nebraska Juvenile Code.

. While there is no requirement that the juvenile court must
institute a plan for rehabilitation of a parent, where the failure of a parent to
comply with a rehabilitation plan is an independent ground for termination of
parental rights, the rehabilitation plan must be conducted under the direction of
the juvenile court and must be reasonably related to the plan’s objective of
reuniting parent with child.

Parental Rights. Where a parent is unable or unwilling to rehabilitate himself or
herself within a reasonable time, the best interests of the child require
termination of the parental rights.

. Children cannot, and should not, be suspended in foster care, nor be
made to await uncertain parental maturity.

. A parent may as surely neglect a child of whom she does not have
possession by failing to put herself ina position to acquire possession as by not
properly caring for a child of whom she does have possession.

Appeal from the Separate Juvenile Court of Douglas

County: CoLLEEN R. BUCKLEY, Judge. Affirmed.
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CAPORALE, J.
I.INTRODUCTION

Defendants, J.R.C. and N.J.C., appeal the judgment
terminating their parental rights to C.D.C., a son born to them
on April 12, 1986. The parents contend that the court below
erred in finding that they failed to comply with the
rehabilitation program established for each and that
termination of their parental rights was in their son’ best
interests. The father further urges that the juvenile court erred
in prescribing a rehabilitation program which contained
provisions which were not reasonably necessary for the plan’s
ultimate success. The mother further argues that the juvenile
court erred in finding that she had substantially and
continuously or repeatedly neglected her son and refused to give
him the necessary parental care and protection. We affirm.

II. BACKGROUND

The juvenile court acquired jurisdiction over the child on
May 12, 1987, as a result of an adjudication that he fit within
Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988) by virtue of
having suffered a skull fracture which the parents could not
explain and because the father had on several occasions
spanked the then less than 7-month-old child, had on several
occasions held his hand over the child’s mouth to prevent the
child from crying, and had physically abused the mother while
the child was in their custody, and because the mother had failed
to remove or protect the child from such an environment. That
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adjudication being a final appealable order, In re Interest of
C.D.A., 231 Neb. 267, 435 N.W.2d 681 (1989), from which
neither parent appealed, the parents may not now question the
existence of the facts on which the juvenile court asserted
jurisdiction over their child. See, In re Interest of L.B., A.B.,
and A.T., ante p. 134, 454 N.W.2d 285 (1990); In re Interest
of M.B. and J.B., 233 Neb. 368, 445 N.W.2d 618 (1989). The
juvenile court later prescribed rehabilitation plans for both
parents in order to correct the conditions which led the juvenile
court to assert jurisdiction.

1II. ANALYSIS

We begin our analysis by recalling the rule that in order to
terminate parental rights, the State must prove by clear and
convincing evidence that termination of parental rights is in the
child’s best interests and that at least one of the six bases
provided in Neb. Rev. Stat. § 43-292 (Reissue 1988) exists. In re
Interest of C.P, ante p. 276, 455 N.W.2d 138 (1990). Among

the bases for termination of parental rights, § 43-292 includes:
(2) The parents have substantially and continuously or
repeatedly neglected the juvenile and refused to give the

juvenile necessary parental care and protection;

(6) Following a determination that the juvenile is one as
described in subdivision (3)(a) of section 43-247,
reasonable efforts, under the direction of the court, have
failed to correct the conditions leading to the
determination.

In an appeal from a judgment terminating parental rights,
the Supreme Court tries factual questions de novo on the
record, which requires the Supreme Court to reach a conclusion
independent of the findings of the trial court, but, where
evidence is in conflict, the Supreme Court considers and may
give weight to the fact that the trial court observed the witnesses
and accepted one version of the facts rather than another. In re
Interest of C.P, supra; In re Interest of TE., S.E., and R.E.,
ante p. 420, 455 N.W.2d 562 (1990); In re Interest of MM.,
C.M., and D.M., 234 Neb. 839, 452 N.W.2d 753 (1990); In re
Interest of C.N.S. and A.LS., 234 Neb. 406, 451 N.W.2d 275
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(1990).

1. Father’s Appeal
As noted in part I above, the father contends that the record
does not establish failure on his part to comply with the
court-ordered plan, that several provisions of the plan are not
reasonable and material, and that termination of his parental
rights is not in his son’s best interests. We consider each of these
claimsin turn.

(a) Compliance with the Plan

The juvenile court ordered the father to obtain a chemical
dependency evaluation and participate in the “NOVA
Therapeutic Community Substance Abuse Treatment”
program, participate in a men’s domestic violence group,
refrain from illegal activity, maintain adequate legal
employment, maintain adequate independent housing for
himself and keep rent current, maintain regular visits with the
child, cooperate with the persons involved in his rehabilitation,
and notify the court of any change in residence or employment.
At a subsequent review hearing, the court further ordered the
father to abstain from all use of drugs or alcohol.

The record reveals that the father willfully failed to comply
with the requirements set forth by the juvenile court. See, In re
Interest of C.N.S. and A.LS., supra; In re Interest of J.L.M. et
al., 234 Neb. 381, 451 N.W.2d 377 (1990) (in order to justify
termination of parental rights based upon a failure to comply
with a provision of a rehabilitation plan, the evidence must
show that the parent’s failure was willful). As largely
established by his own admissions, the father failed to
participate in any of the treatment programs prescribed by the
court; was arrested and placed in prison once during the
_ rehabilitative period; physically abused the mother on many
occasions; held only occasional temporary jobs; failed to
maintain his own residence or contribute to the rent the mother
paid; failed to visit the child regularly, at one time not seeing the
child for approximately 17 months; and used drugs and alcohol
during the rehabilitative period. The father himself testified
that his compliance with the plan was “more of a con than
reality.”
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(b) Reasonableness of Plan

The father next contends that the requirements of the plan
that he attend counseling at the NOVA substance abuse
treatment program and maintain adequate legal employment
are unreasonable and not material to the correction of the
situation for which the child was previously adjudicated.

A juvenile court has the discretionary power to prescribe a
reasonable program for parental rehabilitation to correct the
conditions underlying the adjudication that a child is a juvenile
within the Nebraska Juvenile Code. In re Interest of C.N.S. and
A.LS., supra; In re Interest of J.L.M. et al., supra. While there
is no requirement that the juvenile court must institute a plan
for rehabilitation of a parent, where the failure of a parent to
comply with a rehabilitation plan is an independent ground for
termination of parental rights, the rehabilitation plan must be
conducted under the direction of the juvenile court and must be
reasonably related to the plan’s objective of reuniting parent
with child. See, In re Interest of PD., 231 Neb. 608, 437 N.W.2d
156 (1989); In re Interest of D.L.S., 230 Neb. 435, 432 N.W.2d
31(1988).

An intake coordinator for NOVA described NOVA as a
“long-term residential and out-patient and partial-care [drug
and alcohol] treatment program for adolescents and aduits.”
Based upon an interview with the father and his past history of
involvement with drugs and alcohol, the coordinator
recommended that the father enter the residential treatment
program at NOVA in order to receive treatment for his chemical
dependency and “other dysfunctional behaviors.” The
coordinator testified that NOVA concentrates on an
individual’s behavioral problems because correcting the
behavioral problems leads to correction of the drug and alcohol
problems. The father has a history of involvement with drugs
and alcohol and admitted to the coordinator that he had
difficulty with socialization and a problem with drugs and
alcohol. In June 1988, the father was evaluated by an
outpatient counselor at NOVA who also recommended that the
father participate in inpatient treatment at NOVA.

It is apparent that the provision requiring the father to
participate in NOVA is directly correlated to the plan’s objective



INREINTERESTOFC.D.C. 501
Citeas 235 Neb. 496

of reuniting the father with the child and securing the health and
well-being of the child. The father urges that NOVA was not
appropriate for him in that NOVA uses a confrontational
approach to treatment, and a Dr. Bartholow, who evaluated the
father for the Division of Rehabilitation Services of the
Nebraska Department of Education, recommended that the
father avoid “emotional stress and pressure.” Bartholow
evaluated the father not for purposes of determining the type of
treatment the father needed, but for purposes of determining
his amenability to vocational rehabilitation. The two NOVA
counselors, who evaluated the father specifically for purposes
of determining what type of treatment the father needed, were
of the opinion that the confrontational program at NOVA
would be beneficial. Because the father repeatedly failed to
involve himself in inpatient treatment, the court was unable to
monitor his progress and determine whether the NOVA
confrontational approach was indeed beneficial to him.

It is also apparent that the requirement that the father
maintain adequate legal employment is reasonably related to
the plan’s objective of reuniting the father with the child and
securing the health and well-being of the child. Although there
is evidence in the record that the father had a back problem
which inhibited his ability to work, there was also evidence that
the father was employable, but simply lacked the motivation to
maintain steady employment. A parent is required to provide
his child with the basic necessities of life. See, State of Iowa ex
rel. Petersen v. Miner, 226 Neb. 551, 412 N.W.2d 832 (1987);
Coffeyv. Coffey, 205 Neb. 191, 286 N.W.2d 753 (1980).

In addition, the father complains that the plan failed to
include a provision for mental health therapy, which provision
he claims was “reasonably necessary for the plan[’]s ultimate
success.” As noted above, the NOVA inpatient program
provides treatment for behavioral problems, but because the
father failed to participate, the court was unable to determine
whether the treatment NOVA provided was beneficial.

(c) Child’s Best Interests
Where a parent is unable or unwilling to rehabilitate himself
or herself within a reasonable time, the best interests of the child
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require termination of the parental rights. In re Interest of
C.N.S. and A.1.S., 234 Neb. 406, 451 N.W.2d 275 (1990); In re
Interest of J.L.M. et al., 234 Neb. 381, 451 N.W.2d 377 (1990).
Children cannot, and should not, be suspended in foster care,
nor be made to await uncertain parental maturity. In re Interest
of M.M., C.M., and D.M., 234 Neb. 839, 452 N.W.2d 753
(1990). The father’s unwillingness to comply with a
rehabilitative program directed at reuniting him with his child
and designed to secure the continued long-term health and
well-being of the child compels the conclusion that termination
of his parental rights to the child is in the child’s best interests.

2. Mother’s Appeal

The mother, as noted in part 1 above, contends that the
record contains no evidence which substantiates
noncompliance with a reasonable and material provision of the
rehabilitation program the court prescribed for her, that the
evidence fails to show that she has neglected her child, and that
termination of her parental rights is not in the child’s best
interests. As we did in connection with the father’s appeal, we
consider each of the mother’s claims in turn.

(a) Compliance with the Plan

The mother has complied substantially with the plan
prescribed for her, having cooperated in the various programs
offered to her and having maintained very regular visitations
with the child. At issue is whether she has complied with the
requirement that she “maintain a safe, violence and drug free
environment for at least 3 months prior to consideration of [the
child’s] placement in her home.”

The record establishes that the father continually moved in
and out of the mother’s life and that when he resided with her,
he physically abused her. According to the evidence, on various
occasions the father had kicked the mother, given her a black
eye, hit her in the chest, threatened her with a knife, burned her
by throwing a cup of hot coffee on her, and caused bruises on
her legs. In addition, once when “quite angry,” the father had
broken the mother’s radio and television and thrown things
around her apartment. On another occasion, again when the
father was angry, he had dragged the mother by her hair across
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aparking lot.

Although the mother tried several times to leave the father,
she always returned to him. Twice she filed for divorce but, at
the time of the termination petition and judgment, had
reconciled with the father. The mother told one of the
rehabilitation counselors for the Mental Health Center at
Immanuel Medical Center that she was aware she was choosing
the father over her son.

The rehabilitation counselor, who had provided therapy to
the mother for 3 years, stated that when the father was absent
from the mother’s life, the mother was able to recognize the
danger involved in the father’s abusive behavior but that when
the father returned, the mother would delude herself into
believing that he was not abusive. According to the counselor,
the mother was “unable to maintain a realistic appraisal of [the
father] for any length of time.” In the counselor’s opinion the
mother had not shown good judgment in protecting herself
from the father, and the counselor was of the further opinion
that the mother was unable to keep the child safe. According to
the counselor, it is not healthy for a child to grow up in an
environment where one parent abuses the other. The counselor
acknowledged that the mother could be a good parent if she
would disassociate herself from the father.

A social worker for the Nebraska Department of Social
Services held similar views that the mother did not realize the
danger posed by the father’s abusive nature and was as yet
unable to sever the relationship with the father. The social
worker opined that the parents, as a couple, were unable to
provide a safe and stable home for the child.

The record establishes that although the mother completed
participation in the “Women Against Violence” program and
the “Women Who Love Too Much” support group, she was
nevertheless unable to sever her ties with the father, end the
abusive relationship, and provide her child with a healthy
environment. A parent seeking to avoid termination of her
parental rights must do more than merely comply with the
court-ordered rehabilitative efforts; she must gain
understanding of  her problem and make progress in efforts
toward changing her behavior. Dutchess Cty. Dept. of Soc. S. v.
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Mr. G., 141 Misc. 2d 641, 534 N.Y.S.2d 64 (1988). We conclude,
as did the lower court, that the mother’s inability to provide her
child with an environment devoid of abusive behavior
constitutes a willful failure to “maintain a safe, violence and
drug free environment for at least 3 months prior to
consideration of [the child’s] placement in her home.” Children
have the right to grow up in a wholesome and healthful
atmosphere, free of fear of abuse or injury. In re Interest of
K.C.and C.C.,227 Neb. 84,416 N.W.2d 24 (1987).

(b) Neglect

We further conclude that the mother’s continued relationship
with the abusive father constitutes substantial and continuous
or repeated neglect and a refusal to give her child the parental
care and protection which is necessary. We have stated that a
parent may as surely neglect a child of whom she does not have
possession by failing to put herself in a position to acquire
possession as by not properly caring for a child of whom she
does have possession. In re Interest of J.N. V., 224 Neb. 108, 395
N.W.2d 758 (1986). By continuing to live in an environment
where she is physically abused by the father, the mother has
failed to place herself in a position for the child to be returned to
her.

(c) Child’s Best Interests

The record contains clear and convincing evidence which
establishes that despite efforts by the court, the mother is
unable to terminate the abusive relationship she has with her
husband and is therefore unable to provide a healthy, loving,
and safe environment for her child. We therefore conclude that
termination of the mother’s rights in the child is in his best
interests.

IV. DECISION
Since the record fails to sustain any of the father’s or
mother’s assignments of error, the judgment of the juvenile
court is affirmed as to each parent.
AFFIRMED.
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STEVE EMME, APPELLEE, V. STACEY EMME, APPELLANT,
455N.W.2d 808

Filed May 25,1990. No. 89-1160.

Appeal from the District Court for Dodge County: MARK J.
FuHrMAN, Judge. Affirmed.

William G. Line, of Kerrigan, Line & Martin, for appellant.
Leo J. Eskey for appellee.

HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

Respondent mother appeals from the judgment of the trial
court which found, on her petition to modify custody, that
there had been no material change in circumstances, that the
petitioner father was not unfit to have custody of the parties’
minor child, and that the best interests of the minor child did
not require a change of custody.

The ultimate test in determining the appropriateness of an
award involving custody of a minor child is reasonableness, as
determined by the facts in each case, and the trial court’s
determination normally will be affirmed in the absence of an
abuse of discretion. Helms v. Helms, 234 Neb. 630, 452 N.W.2d
269 (1990).

We have reviewed the record de novo, as we are required to
do, and have determined that the trial court did not abuse its
discretion. Helms v. Helms, supra. The judgment of the district
court is affirmed. No attorney fees are awarded.

AFFIRMED.

WHITE, J., dissents.
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INREINTERESTOF A.M., C.M., ANDL.M., CHILDREN UNDER 18
YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V. V.M., APPELLANT.
455N.W,2d 572

Filed May 25, 1990. No. 89-1304.

Indian Child Welfare Act: Proof. A party to a proceeding who seeks to invoke a
provision of the Nebraska Indian Child Welfare Act, Neb. Rev. Stat. §§ 43-1501
et seq. (Reissue 1988), has the burden to show that the act applies in the
proceedings.

Appeal from the County Court for Custer County: ROBERT
E. WHEELER, Judge. Affirmed.

Ronald A. Ruff, Custer County Public Defender, for
appellant.

William Steffens and, on brief, George Rhodes, Custer
County Attorney, for appellee.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This is an appeal directly to this court, pursuant to Neb. Rev.
Stat. § 43-2,106 (Reissue 1988), by the natural mother, VM.,
from the judgment of the county court for Custer County,
Nebraska, terminating the parental rights of the natural parents
to A.M., C.M., and L.M. The natural father does not appeal
that judgment. We affirm.

The court found that the natural father had failed to provide
support for the minor children and had abandoned them. The
court further found that the natural parents had failed to
provide necessary care and protection, necessitating prolonged
foster care placement.

The court also found that

[the natural parents] are each unfit by reason of habitual
use of intoxicating liquor and their conduct is seriously
detrimental to the health, morals or well-being of their
children. They are frequently incapable of caring for their
children due to their intoxication. But more specifically in
this case there is evidence that while they are intoxicated
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the children have in fact been put in danger of their health
and welfare. This has happened on repeated occasions.

The court further found that

[the natural mother] has the ability to love and care for her
children and she does love her children and she cares about
them. But she does not demonstrate caring for her
children and it is because primarily of her alcohol abuse.
The Court specifically finds that reasonable efforts
have been made by the Department of Social Services; not
only reasonable efforts, but in fact the Court notes that
extraordinary efforts have been made by the Department.

A single error is assigned, which states that “[t]he order
terminating the parental rights of Appellant was contrary to
law as no expert testimony was offered by the State, there was
no evidence that serious emotional or physical damage was
likely toresult to the children, and the trial court’s findings were
not beyond a reasonable doubt.”

The assigned error divides into two parts. The first part
discussed is whether the juvenile court erred in not applying the
more stringent standard of proof beyond a reasonable doubt in
termination proceedings involving Indian children, as required
by the Nebraska Indian Child Welfare Act, Neb. Rev. Stat.
§§ 43-1501 et seq. (Reissue 1988).

A party to a proceeding who seeks to invoke a provision of
the Nebraska Indian Child Welfare Act has the burden to show
that the act applies in the proceedings. See In re Interest of
J.L.M. etal.,234Neb. 381, 451 N.W.2d 377 (1990).

No pleadings are included in the transcript that raise the issue
of the status of the minors as Indians. Further, the parents did
not appear at the hearing, and the only evidence of the status of
the minors as Indians is an oblique reference in a social service
report and a reference to a notice to an Indian tribe of the
proceedings. Appellant has failed to carry the burden imposed
upon her and, thus, this portion of the assignment has no merit.

In addressing the second part of the assigned error, counsel
have not cited any cases holding that the State’s burden of
establishing by clear and convincing evidence that termination
of parental rights is in the best interests of the minor children
must be established by expert testimony, nor have we



508 235NEBRASKA REPORTS

discovered any.

Rather than engage in a discussion of whether the Child
Protective Services worker was an expert or a person whose lay
opinion was of particular value to the trier of fact, we will point
out only that the evidence of extended neglect, alcohol abuse,
and unhealthy living conditions has overwhelmingly been
established. The court had no alternative but to conclude that
no real prospect of parental rehabilitation existed and that by
clear and convincing evidence the parents’ rights should be
terminated. In our de novo review we agree with the court’s
judgment, and it is affirmed.

AFFIRMED.

PROFESSIONAL RECRUITERS, INC., APPELLANT, V. JAMES H.
OLIVERETAL., APPELLEES.
456 N.W.2d 103

Filed June 1, 1990. No. 88-443.

1. Appeal and Error. The factual findings of the trial court in a law action tried
without a jury have the effect of findings of a jury and will not be set aside unless
they are clearly wrong.

2. Contracts. To establish an express contract, there must be shown what amounts
to a definite proposal and an unconditional and absolute acceptance thereof.
Further, in order that a binding contract may result from an offer and
acceptance, it is essential that the minds of the parties meet at every point and
that nothing be left open for a future arrangement.

3. Contracts: Quantum Meruit: Words and Phrases. A quasi-contract is a contract
implied in law and usually has its origin in the principle that a person shall not be
allowed to enrich himself unjustly at the expense of another.

4. Contracts: Equity: Quantum Meruit. Where benefits have been received and
retained under such circumstances that it would be inequitable and
unconscionable to permit the party receiving them to avoid payment therefor,
the law requires the party receiving and retaining the benefits to pay their
reasonable value.

5. Corporations. Knowledge of the board of directors, officers, or agents of a
corporation isimputed to the corporation.

Appeal from the District Court for Hall County: WILLIAM
H. RILEY, Judge. Reversed and remanded for a new trial on the
issue of damages.

Daniel W. Ryberg for appellant.
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This is an appeal from a judgment of the district court for
Hall County for the defendants, dismissing the plaintiff’s
petition. We reverse the judgment and remand for a new trial on
damages only.

This matter has previously been before this court. In
Professional Recruiters v. Oliver, 226 Neb. 16, 409 N.W.2d 304
(1987), we reversed and remanded for a new trial after we
determined the trial court erroneously instructed the jury that
personal services contracts are governed by the Nebraska
Uniform Commercial Code statute of frauds.

On retrial, a jury was waived and the parties submitted for
the court’s consideration the record from the previous trial. The
evidence shows the plaintiff, Professional Recruiters, Inc., is an
employer-paid professional search firm. On December 2, 1983,
Barbara Connelly, an employee of Professional Recruiters,
contacted Larry McMaster regarding a possible opening at a
bank other than the banks which are parties to this action.
McMaster expressed his-interest in that opening. At that time
McMaster was working for a bank in Wisner, Nebraska. On
December 8, Connelly contacted George Wanitschke of the
Bank of Doniphan, Inc. (Doniphan), inquiring as to whether
his bank had an opening for a bank officer. Wanitschke is
Doniphan’s president. He indicated he was looking for
someone to fill an officer position. Connelly forwarded
Wanitschke a copy of Professional Recruiters’ service
agreement, including a fee structure; a company brochure; the
candidate’s resume; and a candidate referral sheet. Wanitschke
acknowledged receipt of these materials and testified that based
on the fee schedule, Doniphan would owe Professional
Recruiters $9,000 if McMaster was hired. However, Wanitschke
testified he was not willing to pay that amount and the proper
amount would need to be negotiated.

On December 20, Wanitschke interviewed McMaster for the
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position at Doniphan, but also wanted James H. Oliver, the
chairman of Doniphan’s board of directors, to interview
McMaster. Oliver is also on the board of directors of The
Ravenna Bank, Inc. (Ravenna). McMaster and Oliver met for a
second interview on January 6, 1984. At that meeting Oliver
mentioned to McMaster that Ravenna’s executive vice president
had resigned the day before and therefore that position might
be available. Oliver testified that he did not urge McMaster to
select one position over the other. McMaster acknowledged that
Oliver mentioned the Ravenna opening at this meeting, but that
Oliver did not encourage him to accept or interview at Ravenna.

Oliver phoned Dale Pohlmann, Ravenna’s president, and
asked him if he would like to meet with McMaster that
afternoon. McMaster traveled to Ravenna later that day and
had an informal interview with Pohlmann. Neither McMaster
nor Oliver indicated to Pohlmann that McMaster was involved
with Professional Recruiters. McMaster was hired by Ravenna
on January 25 and began work on or about February 13.
Professional Recruiters sent Pohlmann a statement for $9,000
for their services. Pohlmann testified that this was the first time
he became aware of Professional Recruiters’ involvement.
Ravenna, Doniphan, and Oliver refused to pay Professional
Recruiters for its services, maintaining that none of them had
an agreement with Professional Recruiters.

Professional Recruiters brought suit in the Hall County
District Court against Oliver, Ravenna, and Doniphan. The
second amended petition alleged fraudulent inducement,
interference with business relationship or, alternatively, unjust
enrichment, and misappropriation of confidential
information. The defendants’ answer denied the existence of
any contract, oral or written. On remand the case was tried by
the court without a jury. The trial court rendered a general
verdict for the defendants and dismissed Professional
Recruiters’ petition. Professional Recruiters has appealed to
this court, contending that the verdict is contrary to law and
fact.

Initially, defendants argue that this court’s standard of
review is limited. They contend that because Professional
Recruiters did not file a motion for new trial as required by
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Neb. Rev. Stat. § 25-1142 (Reissue 1989), this court can only
review the record to determine whether the judgment is
supported by the pleadings. Defendants rely principally on
Sempek v. Sempek, 198 Neb. 300, 252 N.W.2d 284 (1977), and
Nebraska State Bank v. Dudley, 203 Neb. 226, 229, 278 N.W.2d
334, 336 (1979), where we stated, “In a law action where no
motion for new trial is filed, this court on appeal will examine
the record only for the purpose of determining whether or not
the judgment is supported by the pleadings.” Defendants argue
that their answer to the second amended petition, considered as
a pleading, constitutes a complete defense to Professional
Recruiters’ second amended petition, and therefore fully
supports the judgment of the trial court.

This contention is without merit. Neb. Rev. Stat.
§ 25-1912.01(1) (Reissue 1989) was enacted subsequent to the
cases relied upon by defendants. This section provides: “A
motion for a new trial shall not be a prerequisite to obtaining
appellate review of any issue upon which the ruling of the trial
court appears in the record.” In light of this section, the cases
relied upon by defendants are of questionable continuing
validity. Professional Recruiters’ failure to file a motion for
new trial does not limit this court’s review in this case.

This court has often stated that the factual findings of the
trial court in a law action tried without a jury have the effect of
findings of a jury and will not be set aside unless they are clearly
wrong. Marvin E. Jewell & Co. v. Thomas, 231 Neb. 1, 434
N.W.2d 532 (1989).

In its second amended petition Professional Recruiters
alleged that the defendants were unjustly enriched when
Ravenna hired McMaster but refused to pay Professional
Recruiters for its services. “The doctrine of quasi-contracts has
been supplanted in modern times by the doctrines of ‘unjust
enrichment’ and ‘restitution,’ but, in essence, is the same.”
Siebler Heating & Air Conditioning v. Jenson, 212 Neb. 830,
833, 326 N.W.2d 182, 184 (1982). Although Doniphan’s
demurrer was sustained with respect to this cause of action, it
remains viable as to Oliver and Ravenna.

Under the unjust enrichment cause of action in its second
amended petition, Professional Recruiters incorporated by
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reference 11 paragraphs set forth under the “fraudulent
inducement” cause of action. These paragraphs, in sum,
alleged the existence of an express agreement between
Professional Recruiters and ‘the defendants. Professional
Recruiters’ petition therefore alleged express and
quasi-contract theories of recovery.

In Siebler Heating & Air Conditioning v. Jenson, supra, the
plaintiff brought suit against defendant to recover upon an
express contract ostensibly made between plaintiff and a
company owned in part by defendant. Plaintiff did not allege
quasi-contract as a theory of recovery. Both the plaintiff and
the defendant agreed that a contract existed, but disputed with
whom the contract was made. The trial court dismissed the
petition. On appeal plaintiff argued for the first time that a
quasi-contract existed between plaintiff and the named
defendant. We refused to find such a contract, stating, “Having
pled and proved the existence of an express contract to pay a
specific amount based upon time and material [plaintiff] is
precluded from now seeking to have the court, on appeal,
create a quasi-contract in lieu of the express contract upon
which recovery was originally sought.” Id. at 833, 326 N.W.2d
at 184. We further stated, “We likewise believe that one may not
plead an express contract and then, as here, over objection of
[defendant], seek to prove at trial or argue on appeal for the
creation of a quasi-contract.” Id. at 834, 326 N.W.2d at 184-85.

In Associated Wrecking v. Wiekhorst Bros., 228 Neb. 764,
424 N.W.2d 343 (1988), plaintiff brought suit against
defendant, alleging the existence of an express contract and, in
addition, alleging grounds for recovery based on a theory of
quantum meruit for “extra work” not covered by the express
contract. The trial court found in favor of plaintiff on both
theories. On appeal the defendant argued that “a party cannot
plead an express contract and then prove and recover on
quantum meruit, because an express contract precludes the
existence of a contract implied by law or a quasi-contract.” 228
Neb. at 768, 424 N.W.2d at 347. We acknowledged that, unlike
in Siebler, plaintiff added a quantum meruit theory “to
supplement an express contract theory, not to act as a substitute
forit.” 228 Neb. at 769, 424 N.W.2d at 348. We stated:
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The central issue then becomes whether the alleged
“extra work” was encompassed in the plaintiff’s cause of
action for the balance claimed due under the contract it
had allegedly substantially performed. For if the extra
work was required by the contract, the plaintiff cannot
seek to be compensated under the idea of quantum meruit.

Id. at 770, 424 N.W.2d at 348. We held that “an implied
contract on a point not covered by an express contract is not
superseded by the express contract, and if [both] arise out of the
same transaction, they may be pleaded and tried together.” Id.
at 772, 424 N.W.2d at 350. The evil sought to be avoided in
Associated Wrecking was permitting a plaintiff to recover
damages under a quasi-contract theory when those same
damages were recovered under an express contract theory. The
plaintiff in Associated Wrecking could therefore recover on
both theories because the subject matter of both contracts was
different.

The petition in the present case alleged both express contract
and quasi-contract theories. The trial court rendered a general
verdict for defendants, implicitly finding that no express
contract existed. We agree that no express contract exists
between Professional Recruiters and the defendants. As we
stated in Zimmerman v. Martindale, 221 Neb. 344, 347-48, 377
N.W.2d 94, 97 (1985):

“To establish an express contract, there must be shown
what amounts to a definite proposal and an unconditional
and absolute acceptance thereof. [Citations omitted.]

Further, in order that a binding contract may result
from an offer and acceptance, it is essential that the minds
of the parties meet at every point, and that nothing be left
open for a future arrangement.”

The evidence established that the defendants did not
unconditionally accept Professional Recruiters’ offer.
Wanitschke did not agree on the price to be paid to Professional
Recruiters if McMaster was hired, and, further, all the
defendants have consistently maintained that they never
contracted with Professional Recruiters. This case is therefore
distinguishable from Siebler because Professional Recruiters
failed at trial to prove an express contract, but has alleged a
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quasi-contract theory of recovery and has presented it to the
trial court. Therefore, Professional Recruiters is not
“precluded from now seeking to have the court, on appeal,
create a quasi-contract in lieu of the express contract upon
which recovery was originally sought.” This case is also
distinguishable from Associated Wrecking, in that there is no
express contract; therefore, the reasonable value of
Professional Recruiters’ services sought to be recovered under
the quasi-contract theory has not been recovered in whole or in
part under the express contract theory.

In its second amended petition Professional Recruiters
alleged unjust enrichment, or quasi-contract, in the alternative
to its express contract theory. A plaintiff is permitted to plead
both express contract and quasi-contract in the same petition.
As we stated in Associated Wrecking, supra at 770-71, 424
N.W.2d at 349:

Although this court has not specifically dealt with
“extra work,” Nebraska clearly recognizes cases based on
causes of action on both a quantum meruit theory and an
express contract. In the case of Vantage Enterprises, Inc.
v. Caldwell, 196 Neb. 671, 244 N.W.2d 678 (1976), we
endorsed the practice of joining the two theories of
recovery in a single petition. As authority for the
proposition that Vantage should have joined its two
theories in its original petition, we illustrated that
“[s]ection 25-701, R.R.S. 1943, specifically provides:
“The plaintiff may unite several causes of action in the
same petition, whether they be such as have heretofore
been denominated legal or equitable, or both, when they
are included in any of the following classes: (1) The same
transaction or transactions connected with the same
subject of action; (2) contracts, express or implied; * * *
This court has consistently held that an action in quantum
meruit may be joined in a petition with an action on an
express contract, and a judgment based on either will
satisfy the liability as to both claims where they have their
origin in the same transaction. Rodgers v. Jorgensen, 159
Neb. 485, 67 N.W.2d 770 (1954); Umberger v. Sankey, 154
Neb. 881, 50 N.W.2d 346 (1951); Stout v. Omaha, L. & B.
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Ry. Co., 97 Neb. 816, 151 N.W. 295 (1915).” 196 Neb. at
674,244 N.W.2d at 680.

Although the Vantage holding concerned the
application of the doctrine of res judicata to the use of the
two theories in two separate lawsuits, the basis of the
ruling was that where the facts arise out of the same
transaction, an action on an express contract may be
joined with an action for quantum meruit. See, also,
Tobin v. Flynn & Larsen Implement Co., 220 Neb. 259,
369 N.W.2d 96 (1985).

It remains to be determined whether the trial court erred in
failing to find that Ravenna and Oliver were unjustly enriched.
In Mclintosh v. Borchers, 201 Neb. 35, 37-38, 266 N.W.2d 200,
203 (1978), this court stated that

[clauses of action relying on principles of unjust
enrichment and quasi-contract do exist in this state.
Ladenburger v. Platte Valley Bank of North Bend, 180
Neb. 167, 141 N. W. 2d 766 (1966); Bush v. Kramer, 185
Neb. 1, 173 N. W. 2d 367 (1969); Clark & Enersen,
Hamersky, S., B. & T,, Inc. v. Schimmel Hotels Corp., 194
Neb. 810,235N. W. 2d 870 (1975).

“ ‘A quasi contract is a contract implied in law and usually
has its origin in the principle that a person shall not be allowed
to enrich himself unjustly at the expense of another.’ ” Haggard
Drilling, Inc. v. Greene, 195 Neb. 136, 142, 236 N.W.2d 841,
845 (1975). We stated in Hoffman v. Reinke Mfg. Co.,227 Neb.
66,69,416 N.W.2d 216, 219 (1987), “It has been said that where
benefits have been received and retained under such
circumstances that it would be inequitable and unconscionable
to permit the party receiving them to avoid payment therefor,
the law requires the party receiving and retaining the benefits to
pay their reasonable value.”

In the present case, Oliver testified that he learned through
Wanitschke that McMaster was available for hiring. Oliver
testified his “first real confirmed knowledge” of Professional
Recruiters’ involvement came around January 21. McMaster
was hired on January 25. He also testified, on
cross-examination, that he is familiar with employment
agencies such as Professional Recruiters, that he was aware
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these agencies are employer-paid agencies, and that these fees
are usually based on a percentage of the candidate’s first year’s
salary, should the candidate be hired.

Likewise, Pohlmann, Ravenna’s president, contends he was
not aware Professional Recruiters expected a fee until after
McMaster was hired. He testified that he learned through
Oliver on January 6 that McMaster was available for
employment. After the initial interview on January 6, Oliver
contacted Pohlmann and suggested that “ ‘the gray hair
[McMaster] might fit on your staff.” > Pohlmann took this as a
subtle positive encouragement. Pohlmann testified that he was
somewhat familiar with employer-paid search agencies.

Connelly testified that, after the January 6 interview, she
made several phone calls to Oliver to inquire about the status of
McMaster and to explain the search firm’s nature. She was able
to speak with Oliver on January 9. In that call she identified
herself, identified the firm, and began to ask about McMaster
and Ravenna, but was “abruptly cut off.” Oliver acknowledged
receiving this call, but explained that he abruptly ended the
conversation because it was a “nuisance” call. Connelly also
testified that she called Pohlmann twice and spoke with him
January 12. In this call she again identified herself, identified
the firm, and began to ask about McMaster and the Ravenna
interview. Pohlmann interrupted and referred her to Oliver,
ending the conversation. Pohlmann acknowledged the call and
acknowledged referring Connelly to Oliver.

Although it appears that by Connelly’s phone calls
Pohlmann may have had independent actual knowledge of
Professional Recruiters’ involvement prior to hiring McMaster,
the evidence is clear Oliver had actual knowledge of its
involvement prior to the time McMaster was hired. Oliver is on
Ravenna’s board of directors, and as a director he receives as
monthly compensation $3,000. We also note Ravenna is owned
by a holding company, which in turn is also majority owned by
Oliver and his family. As a director, Oliver’s actual knowledge
of Professional Recruiters’ involvement is imputed to Ravenna.
See, Federal Sav. and Loan Ins. Corp. v. Morque, 372 N.W.2d
872 (N.D. 1985) (knowledge of the board of directors, officers,
or agents of a corporation is imputed to the corporation); Regal
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Ins. Co. v. Summit Guar. Corp., 324 N.W.2d 697 (Iowa 1982)
(generally, knowledge or notice of an officer-director of a
corporation is imputed to the corporate entity even if it is never
actually disclosed to the corporation); 10 Am. Jur. 2d Banks
§ 163 (1963) (where a director or officer has knowledge of
material facts respecting a proposed transaction, which his
relations to it as representing the bank have given him, it
becomes his official duty to communicate that knowledge to the
bank, and he will be presumed to have done so and his
knowledge will be imputed to the bank, and this presumption
cannot be rebutted by showing that the knowledge of such facts
was not actually transmitted to the bank). Oliver’s and
Pohlmann’s knowledge regarding the nature of employer-paid
search firms would also beimputed to Ravenna.

Oliver, and therefore Ravenna, was aware of Professional
Recruiters’ involvement with McMaster. Oliver and Ravenna
were also aware of the nature of professional search firms like
Professional Recruiters. Both parties therefore knew or should
have known that Professional Recruiters expected a fee if
McMaster was hired. Moreover, Professional Recruiters
conferred a benefit upon Oliver and Ravenna by providing
McMaster’s name to be considered for a vacant position which
was eventually filled by McMaster. Both Oliver and Pohlmann
admitted at trial that Ravenna decided to-employ McMaster
and retain the benefit of that employment. Under these
circumstances it would be unjust and inequitable to allow
Oliver and Ravenna to retain the benefit of McMaster’s
employment without paying Professional Recruiters the
reasonable value of its services in providing McMaster’s name.
The trial court therefore erred as a matter of law in failing to
find that Oliver and Ravenna were unjustly enriched.

Because of our ruling on this issue, it is unnecessary.to
consider the remaining causes of action. We cannot say with
certainty that $9,000 is the reasonable value of Professional
Recruiters’ services. That amount appears to be in dispute.
Accordingly, the judgment is reversed and the cause is
remanded for a new trial on damages only.

REVERSED AND REMANDED FOR A NEW
TRIAL ON THE ISSUE OF DAMAGES.
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HasTINGS, C.J., BOoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

This is an appeal from the allowance of a $9,000 claim filed
by decedent’s nephew for farm work and the handling of his
aunt’s cow-calf operation from February 1984 until the aunt
died on September 28, 1986.

We affirm the order of the district court for Polk County
which affirmed the Polk County Court’s allowance of the
nephew’s claim against the aunt’s estate.

On appeal, the personal representative of the estate of the
decedent’s brother, in whose name the appeal of decedent’s
brother has been revived, assigns several errors, which combine
to claim that the court erred in (1) admitting hearsay testimony,
(2) finding that the evidence was sufficient to meet the
claimant’s burden of proof, and (3) entering judgment of
$9,000, which was excessive and not supported by the evidence.

The judgment of a trial court determining whether a
claimant may be reimbursed for services provided a decedent
during the decedent’s lifetime will not be set aside on appeal
unless clearly wrong. In re Estate of Bouma. Nehls v. Giles, 206
Neb. 209, 292 N.W.2d 37 (1980). See, also, In re Estate of
Snover, 233 Neb. 198, 443 N.W.2d 894 (1989) (holding that the
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Supreme Court reviews probate cases for error appearing on
therecord).

In an action at law, an appellate court views the evidence in
the light most favorable to the prevailing party. State v. Smith,
231 Neb. 740, 437 N.W.2d 803 (1989). An appeal from the
allowance of a claim in probate is tried as an action at law.
Gunnv. Emerald, Inc.,201 Neb. 635,271 N.W.2d 334 (1978).

Prior to her death, Adella Krueger (decedent) operated a
335-acre farm in Polk County. Roughly 168 acres were used for
cropland, and the remainder was used to grow hay and as
pastureland. In 1978 and 1979, Eugene Bredehoft (claimant), a
nephew of the decedent’s, performed custom work on his aunt’s
farm. The work involved preparing the ground, planting and
cultivating corn, and preparing and planting the wheat ground.
For that labor, the claimant was paid $2,500 in 1978 and $2,000
in 1979. As of 1984, the claimant and his brother produced row
crops on 168 acres of the decedent’s land, distributing 40
percent of the crop to the decedent and retaining 60 percent.

It is undisputed that when the decedent became ill in
February 1984, the claimant began handling the decedent’s
cow-calf operation. It is also undisputed that during the years
1984, 1985, and 1986, the claimant planted, cultivated,
harvested, and marketed wheat crops for his aunt and that the
aunt received the total sales income of $2,435.55. The record
reflects that the claimant also managed the decedent’s hay
operation and performed other chores on his aunt’s farm
during the same time period.

From February 1984 until the decedent died in September
1986, her nephew received no payment from his aunt for
handling her cow-calf operation; for planting, cultivating,
harvesting, and marketing her wheat crops; for managing the
decedent’s hay operation; or for performing other farm chores
during 1984, 1985, or 1986.

The decedent died intestate. Her surviving heirs were Walter
Krueger (brother); Robert Krueger (grandnephew); and Eugene
and Carroll Bredehoft (nephews). A petition for formal
adjudication of intestacy, determination of heirs, and
appointment of a personal representative was filed by the
claimant on October 3, 1986. A personal representative was
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appointed on October 29, 1986. After his aunt’s death, the
claimant nephew filed his claim for $9,000 against her intestate
estate for services during a 31-month period. The personal
representative disallowed the claim. On February 25, 1987, the
claimant petitioned the county court for allowance of his claim
in the amount of $9,000. In his petition, the claimant alleged
that during the years of 1984, 1985, and 1986, he managed the
decedent’s cattle herd; planted, harvested, and delivered wheat;
and assisted in harvesting hay. The decedent’s brother filed an
objection to the claim, and the matter was set for trial.

At the trial, Adella Krueger’s personal representative,
through his lawyer, stated that he was convinced that the
claimant had performed the work for which he had made a
claim. The personal representative also told the court that he
was inclined to think the claimant ought to be paid. The
personal representative’s only reservation was whether, because
of the aunt-nephew relationship, it was intended that the
claimant be paid.

The county judge found that $9,000 was a reasonable
amount for the services provided by the claimant to the
decedent. The decedent’s brother appealed to the district court
for Polk County and that court affirmed the Polk County
Court.

Before addressing the appellant’s assignments of error, it is
first necessary to determine whether the decedent’s brother
properly appealed the county court judgment to the district
court. An appellate court cannot acquire jurisdiction of a cause
if the court from which the appeal was taken lacked
jurisdiction. In re Guardianship of Potter, ante p. 149, 453
N.W.2d 755 (1990). The decedent’s brother filed a “petition in
error” listing the alleged errors of the county court and
requesting that the county court’s judgment be reversed by the
district court. Probate judgments of the county court may not
be brought to the district court for review by a petition in error.
Potter, supra. However, in contrast to Potter, in this case the
brother timely filed a notice of appeal with the county court
prior to filing the “petition in error.”” In view of the timely notice
of appeal filed by the brother, the pleading labeled a “petition in
error” was in actuality nothing more than a listing of the
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brother’s assignments of error. The character of a pleading is
determined by its content, not by its caption. Stigge v. Graves,-
213 Neb. 847, 332 N.W.2d 49 (1983). A docket fee was
deposited by the brother. The county court did not require a
cash bond or undertaking for the appeal. See Neb. Rev. Stat.
§ 25-2729(4)(a) (Reissue 1989). There being compliance with
§ 25-2729, the district court had jurisdiction of the appeal.

In the first assignment of error, the appellant claims the trial
court erred in admitting hearsay evidence. At trial, over
objection, the claimant testified that the decedent asked him to
care for the cow-calf herd and told him that she would pay him
when she had extra money. He testified that the same
arrangement existed in regard to farming the wheat land and
managing the haying operation. The nephew further testified
that his aunt never had sufficient funds to pay him and that it
took all of her income to provide for her during her illness.

Neb. Rev. Stat. § 27-801(4) (Reissue 1989) provides in
relevant part, “A statement is not hearsay if: . . . (b) The
statement is offered against a party and is (i) his own statement,
in either his individual or representative capacity . . . .’

Schmidt v. Schmidt, 228 Neb. 758, 424 N.W.2d 339 (1988),
was an action to recover a substantial sum of money allegedly
advanced to a son by his mother. The suit was instituted by the
mother’s conservator and upon the mother’s death was pursued
by her personal representative. The personal representative in
his cross-appeal claimed that the trial court erred in receiving
into evidence inadmissible hearsay consisting of conversations
between the son and his mother. This court held that since the
deceased mother was the real party in interest, her statements to
her son did not constitute hearsay under § 27-801(4)(b) and
were therefore admissible.

In this case, Adella Krueger was a real party in interest. Her
statements requesting that the claimant provide services and
promising him that she would pay him when she was able are
also nonhearsay statements under § 27-801(4)(b). They were
admissible under the reasoning of Schmidt v. Schmidt, supra.
The brother’s personal representative’s assignment of error on
this issue is without merit.

In the next assignment of error, the appellant contends that
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the claimant did not sustain his burden of proving that the
decedent agreed to compensate the claimant for his services.

Naturally, the burden of proof is upon the claimant seeking
compensation for services rendered during the life of the
deceased person to prove an agreement, express or implied, to
pay for the services. In re Estate of Haddix, 211 Neb. 814, 320
N.W.2d 745 (1982). The uncontroverted competent evidence
shows that the decedent asked the claimant to care for her cattle
and that she would pay him when she was financially able to do
so. There was uncontroverted evidence that the same
arrangement existed for other services provided by the
claimant.

The Polk County Court ruled in favor of the claimant on the
theory of quantum meruit. It is the law of this jurisdiction that
“where benefits have been received and retained under such
circumstances that it would be inequitable and unconscionable
to permit the party receiving them to avoid payment therefor,
" the law requires the party receiving and retaining the benefits to
pay their reasonable value.” Hoffman v. Reinke Mfg. Co., 227
Neb. 66,69, 416 N.W.2d 216, 219 (1987).

In this case, the decedent benefited from services provided by
her nephew, which services she requested and for which she
agreed to pay when she had funds available. Under the
circumstances, it cannot be said that the trial court was clearly
wrong in finding (1) that the claimant furnished services to the
decedent and (2) that it would be inequitable and
unconscionable to permit the estate to retain the benefit of the
nephew’s services without paying the reasonable value therefor.

The appellant further argues that the claimant has not
rebutted the presumption that services rendered to family
members are performed gratuitously. When there is a family
relationship between a decedent and a claimant seeking
compensation for services rendered the deceased, the claimant
must rebut by competent evidence the presumption that the
services were rendered gratuitously. Haddix, supra. It has also
been said that the presumption diminishes in direct proportion
to the remoteness of the degree and nature of the family
relationship and the character of the duties performed. Houser
v. Houser, 178 Neb. 401, 133 N.W.2d 618 (1965); In re Estate of
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Baker, 144 Neb. 797, 14 N.W.2d 585 (1944). Here, the
decedent’s agreement to pay her nephew for the services he was
to render rebuts the presumption of gratuitousness.

Moreover, the cases holding that a claimant performed the
services gratuitously are distinguishable. First, the services in
this case were of a business nature, which services are not
usually performed without remuneration, whereas the cases
disallowing claims involved personal, household, or domestic
services for which a close relative is not normally compensated.
See, e.g., Haddix supra; In re Estate of Bouma. Nehls v. Giles,
206 Neb. 209, 292 N.W.2d 37 (1980). Secondly, the nephew had
provided services on his aunt’s farm in the past and had been
paid for that labor.

In this case, the nephew testified that he did not keep records
of his services, nor does the record reflect that he ever submitted
a bill to his aunt or asked her for payment. Some cases indicate
that the lack of recordkeeping and demand for payment are
important factors. See, Haddix, supra; Hilligas v. Farr, 173
Neb. 735, 114 N.W.2d 764 (1962). In view of all the
circumstances, this case is unlike a situation where a claimant’s
acts are “entirely consistent with neighborliness, friendship,
and the relationship which existed between the parties” and
therefore determined to be gratuitous. Hilligas, supra at 740,
114 N.W.2d at 767. After reviewing the record for error, we
cannot say that the trial court was clearly wrong in finding that
the nephew’s claim should be allowed.

In the final assignment of error, the appellant claims that the
judgment of $9,000 is not supported by the evidence.

An action based on quantum meruit for labor and materials
provided is grounded upon an implied promise to pay the
reasonable value thereof. Bosle v. Luebs, 169 Neb. 186, 98
N.W.2d 795 (1959) (involving a claim against estate that a
decedent agreed to pay for farm work but died before making
payment). Since there is no specific standard by which the
reasonable value of labor and materials furnished shall be
proved, prima facie proof thereof is made when a reasonable
inference of such value flows from the evidence adduced. Id.

Viewing the evidence in the light most favorable to the
nephew who was the prevailing party at the trial, it cannot be
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said that the trial court was clearly wrong in allowing $9,000 for
the claimant’s services to the decedent. While the claimant’s
testimony is unclear in some respects, there is evidence from
which the fact finder could conclude that on the average, the
claimant spent 3 hours per day for 942 days caring for
decedent’s cow-calf operation and performing the other
services for which he submitted a claim. From the evidence, the
court could find that at times, the claimant took his tractor to

. his aunt’s farm every other day to haul large bales of hay to the
cattle. It was an 11-mile round trip to his aunt’s farm.

Although his brother helped him some, the claimant figured
he worked about 3 hours a day doing chores alone. Claimant
testified:

That’d be an hour and a half in the morning, hour and a
half in the evening. I’d wait for the tanks to get full of
water when doing the chores, feeding the sheep, looking
after her poultry, and what little she had, ducks. In this
[$]9,000 I am also including preparing this wheat ground,
planting it, harvesting it, trucking it, looking after cattle,
all the cattle, and giving them their care, whatever it took,
grew these cattle. And then looking after the haying
operations.
The claimant checked for calving problems, inspected fences,
and ensured that the cattle in the cornfield had salt and mineral
blocks. At times, it was necessary for the claimant to secure the
assistance of a veterinarian. He helped load the decedent’s cattle
and attended the sales when some of the cattle were sold at the
sales pavilion in Columbus. In 1984, the claimant sold 21 head
of cattle for $5,117.34; in 1985, he sold 2 bulls and 14 head of
cattle for $4,050.52; and in 1986, he sold 31 head of cattle for
$7,295.35, for a total of $16,463.21. After the aunt died, the
herd, consisting of 38 cows, 1 bull, and 22 calves, was sold for
approximately $19,500.

From 1984 until she died, the decedent received all of the
proceeds from the sales of the wheat and cattle. As stated, they
were used for her care during her prolonged last illness.

Obviously, the trial court accepted the claimant’s testimony
as to the services he performed. Based upon the claimant’s
testimony, the allowance of $9,000 for the claimant’s work is
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less than if it were calculated at the federal minimum hourly
wage.

The claimant’s testimony was sufficient to show the
reasonable value of his services. See Matter of Estate of
Rakerti, 340 N.W.2d 894 (N.D. 1983) (holding that when the
nature and rendition of services has been shown, the claimant’s
testimony concerning his or her opinion as to the value of the
services is sufficient evidence). See, also, Ritzau v. Wiebe
Constr. Co., 191 Neb. 92, 214 N.W.2d 244 (1974) (determining -
that a contractor’s testimony as to the reasonable value of
services is admissible to prove the amount of the damages
award). This is a case where the claimant has carried his burden
to prove his claim with as much certainty as the case permits.
See Meisinger Earth Moving, Inc. v. State, 212 Neb. 554, 324
N.W.2d 387 (1982).

In arriving at our conclusion in this case, we have not
overlooked the evidence that in 1983 the decedent executed
deeds naming the claimant and his brother as grantees of her
farm and that she delivered the deeds to the claimant in 1984
with instructions not to record them until after her death. There
appears to be no competent evidence that the work the claimant
performed for his aunt from February 1984 until her death was
in consideration of his and his brother’s receiving the deeds.
Neither is there sufficient evidence to draw that inference. It is
implicit in the trial court’s ruling that the work performed by
the claimant had no relation with the aunt’s conveyances of her
farm.

It cannot be said that the trial court was clearly wrong in
allowing the claim of the decedent’s nephew in the sum of
$9,000.

AFFIRMED.



OMER v. TAGG 527
Citeas 235 Neb. 527

VERNON OMER, APPELLEE, V. ROBERT TAGG, SUPERINTENDENT,
NEBRASKA STATE PATROL, ET AL., APPELLANTS.
455N.W.2d 815

Filed June 1, 1990. No. 88-615.

1. Public Officers and Employees: Employment Contracts. Public employee
benefits to be realized at retirement are not mere gratuities but are deferred
compensation.

2. Contracts: States: Immunity: Waiver. The State of Nebraska has waived its
sovereign immunity in matters arising out of contract.

Appeal from the District Court for Lancaster County: EARL
J. WITTHOFF, Judge. Affirmed.

Robert M. Spire, Attorney General, and Jill Gradwohl
Schroeder for appellants.

J. Murry Shaeffer, P.C., for appellee.

HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This is an appeal from a judgment of the district court for
Lancaster County directing appellants in their official
capacities to afford appellee, a retired former member of the
Nebraska State Patrol, participation in the state employees’
group health insurance program so long as the appellee or his
present spouse pays the premiums of the group insurance
coverage.

The case was tried on stipulated facts. Appellee was hired as
a member of the State Patrol on October 3, 1955, and remained
a member of the patrol until his retirement on October 4, 1985,
at age 55. At the time of appellee’s hiring, the State of Nebraska
did not provide a statutory systemwide plan of employee health
insurance coverage, but the State Patrol did have such a plan
for its employees.

When hired, appellee and others were told by the then
superintendent of the patrol or one of his designees that upon
completion of the requirements for retirement from the patrol,
they would be allowed to continue to participate in the group
health insurance coverage offered by the state, upon payment
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by the retiree of the entire premiums.

In 1973, the Legislature enacted L.B. 516 (Neb. Rev. Stat.

§ 44-1620 et seq. (Reissue 1974)). Section 1 of the act provides:
There is hereby established a program of group life and
health insurance for all permanent full-time employees of
this state, excluding employees of the University of
Nebraska, the state colleges, and the technical community
colleges. Such program shall be known as the Nebraska
State Insurance Program and shall replace any current
program of such insurance in effect in any agency and
funded in whole or in part by state contribution excepting
only those programs for which contributions by the state
arerequired as a condition of receipt of federal funds.

L.B. 516 further provided, in § 8, that “[nJo coverages

provided for by this act shall be afforded to any employee after
attainment of age sixty-five.” Section 9 of L.B. 516 stated that

“[n]o agency shall provide for its employees any program of life

or health insurance Supplementary to that provided under this
act, except as provided in sections 1, 5 [life insurance], and 6 of
thisact.” _

On November 30, 1973, the assistant superintendent
informed retired members of the State Patrol that they would
be permitted to remain in the group health insurance plan until
such time as they were eligible for medicare, with all premiums
after retirement to be borne by the retired employee.

Finally, in 1984, L.B. 705 was enacted, see § 44-1620(3)
(Reissue 1984), which in substance provided that the
participation was limited to employees who had reached the age
of 56 prior to retirement. Subsequently, in 1986, the age was
lowered to 51. The budget officer, having determined that
appellee was not eligible to participate in the group insurance
program, returned the tendered check to appellee, and appellee
brought this action.

Appellants assign five errors, which can be consolidated as
follows: (1) The district court lacked jurisdiction, as the State
had not waived its sovereign immunity, and (2) the district court
erred in determining that the opportunity to participate in the
plan constituted deferred compensation and that the State’s
action denying the opportunity to participate was an
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unconstitutional impairment of contract.

Essentially, the theory of appellee in the court below is that
the promise of future benefits (i.e., right to participate in a
group health plan) is deferred compensation earned in
exchange for services rendered. If the appellee is correct, then
the first assigned error is without merit, as Neb. Rev. Stat.
§ 25-21,206 (Reissue 1989) provides in part that “[t]he state
may be sued in the district court of the county wherein the
capital is situated in any matter founded upon or growing out of
a contract, express or implied, originally authorized or
subsequently ratified by the Legislature, or founded upon any
law of the state.”

Neb. Rev. Stat. § 81-2002 (Reissue 1987) provides that the
superintendent of the Nebraska State Patrol “shall . . . appoint
... patrolmen . . . . The salaries of all such appointees shall be
fixed by the superintendent, with the approval of the
Governor.”

The position of the State that after retirement, benefits are a
mere gratuity, challengeable at the whim of the Legislature, was
considered and rejected in Halpin v. Nebraska State
Patrolmen’s Retirement System, 211 Neb. 892, 897-98, 320
N.W.2d 910, 913-14 (1982), where it was stated:

Nebraska has long recognized that such pensions are not
gratuities. In Gossman v. State Employees Retirement
System, 177 Neb. 326, 331-32, 129 N.W.2d 97, 101-02
(1964), this court said: “ ‘The benefit of the retirement
system awarded to a member thereof who renders services
under the act creating the system after its enactment is not
a grant of extra compensation after the services are
rendered which the Constitution condemns because the
increase in pay is granted immediately and from the date
of the grant is being currently earned. . . . It is the payment
thereof alone which is deferred to a later date’ . . . The
benefits conferred are deferred compensation payable to
the employee under the terms and conditions of the Act
which he voluntarily agrees to by accepting the terms of
employment.” In Wilson v. Marsh, 162 Neb. 237, 75
N.W.2d 723 (1956), in holding that pension benefits are
deferred compensation and not a gratuity, we cited State v.



530 235 NEBRASKA REPORTS

Love, 89 Neb. 149, 131 N.W. 196 (1911), to the effect that
“ ‘the pension forms an inducement to the individual to
enter and remain in the service of the [state], and . . . the
pension in a sense is part of the compensation paid for
those services.” ” Id. at 253, 7SN.W.2d at 733. . ..

... Since Nebraska law recognizes that public pensions
are deferred compensation, Gossman v. State Employees
Retirement System, supra, it follows that Nebraska public
employees, no less than those in other states, have
“reasonable expectations which are protected by the law
of contracts” with regard to their pension rights. Pineman
v. Oechslin, supra.

We conclude, as the district court did, that the promises
made at the time of employment were for compensation to be
enjoyed at retirement and constituted a contract enforceable
against the State. All assignments of error having been found to
be meritless, the judgment of the district court is affirmed.

AFFIRMED.

INRE INTEREST OF J. B. ET AL., CHILDREN UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V. B.W. ANDS.W., APPELLANTS.
455N.W.2d 817

Filed June 1,1990. No. 89-157.

1. Parental Rights: Appeal and Error. In an appeal from a judgment terminating
parental rights, the Supreme Court tries factual questions de novo on the record,
which requires it to reach a conclusion independent of the findings of the trial
court, but, where evidence is in conflict, the Supreme Court considers and may
give weight to the fact that the trial court observed the witnesses and accepted
one version of the facts over another.

2. Parental Rights: Proof. In order to terminate parental rights, it must be shown
that termination of parental rights is in the child’s best interests and that at least
one of six bases provided in Neb. Rev. Stat. § 43-292 (Reissue 1988) exists.

3. Parental Rights: Evidence. An order terminating parental rights must be based
on clear and convincing evidence. .

4. Parental Rights. The right of parents to maintain custody of their child is a
natural right, subject only to the paramount interest which the public has in the
protection of the rights of the child.
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5. Parental Rights: Evidence: Proof. A parent’s natural right to the custody of his
or her own child must yield when the two requirements of Neb. Rev. Stat.
§ 43-292 (Reissue 1988) have been met. First, there must be clear and convincing
evidence of the existence of one or more of the circumstances described in
subsections (1) to (6) of § 43-292. Second, if one of the conditions prescribed in
subsections (1) to (6) has been evidentially established, there must be an
additional showing by clear and convincing evidence that termination of
parental rightsisin a child’s best interests. It is a combination of the best interests
of the child and evidence of fault or neglect on the part of the parents that is
required.

6. Parental Rights: Proof. A parent’s failure to make reasonable efforts to comply
with a court-ordered plan of rehabilitation designed to reunite the parent with
the child presents an independent reason justifying termination of parental
rights.

Appeal from the Separate Juvenile Court of Lancaster
County: WILFRED W. NUERNBERGER, Judge. Affirmed.

Mariclare Thomas, of Oglesby, Brown, Thomas, Peterson &
Orton, for appellant B.W.

Paul M. Conley for appellant S.W.

James A. Elworth, Deputy Lancaster County Attorney, for
appellee.

Larry D. Ohs, guardian ad litem.

HasTings, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Relying upon an insufficiency of evidence argument, B.W.,
the natural mother of six children, and S.W., the natural father
of two of the children, appeal the termination of their parental
rights.

We affirm the termination of appellants’ parental rights by
the separate juvenile court of Lancaster County.

The juvenile court also terminated the parental rights of the
natural father of the remaining four children. He has not
appealed.

After various hearings on petitions filed by the State between
July 7, 1987, and November 30, 1988, the juvenile court
obtained jurisdiction over all of the appellants’ children
pursuant to Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988). The
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court adjudged that the children lacked proper parental care by
reason of the fault or habits of their parents. Appellants, B.W.
and S.W., did not appeal the adjudications in regard to J.B.,
R.B., C.B., J.M.B., and S.L.W., and the adjudications became
final.

Although appellants set out three separate assignments of
error, they collectively assert that there was insufficient
evidence for the juvenile court to conclude by clear and
convincing evidence that their parental rights should be
terminated pursuant to Neb. Rev. Stat. § 43-292 (Reissue
1988).

“In an appeal from a judgment terminating parental
rights, the Supreme Court tries factual questions de novo
on the record, which requires it to reach a conclusion
independent of the findings of the trial court, but, where
evidence is in conflict, the Supreme Court considers and
may give weight to the fact that the trial court observed the
witnesses and accepted one version of the facts over
another.”

In re Interest of C.P, ante p. 276, 277, 455 N.W.2d 138,
140 (1990) (quoting In re Interest of M.M., C.M., and D.M.,
234 Neb. 839, 452 N.W.2d 753 (1990)).

In order to terminate parental rights, it must be shown that
termination of parental rights is in the child’s best interests and
that at least one of six bases provided in § 43-292 exists. In re
Interest of C.P, supra. Section 43-292 provides, in part:

The court may terminate all parental rights between the
parents or the mother of a juvenile born out of wedlock
and such juvenile when the court finds such action to be in
the best interests of the juvenile and it appears by the
evidence that one or more of the following conditions
exist:

(2) The parents have substantially and continuously or
repeatedly neglected the juvenile and refused to give the
juvenile necessary parental care and protection;

(4) The parents are unfit by reason of debauchery,
habitual use of intoxicating liquor or narcotic drugs, or
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repeated lewd and lascivious behavior, which conduct is
found by the court to be seriously detrimental to the
health, morals, or well-being of the juvenile;

...or

(6) Following a determination that the juvenile is one as
described in subdivision (3)(a) of section 43-247,
reasonable efforts, under the direction of the court, have
failed to correct the conditions leading to the
determination.

An order terminating parental rights must be based on clear
and convincing evidence. In re Interest of C.P, supra.

The right of parents to maintain custody of their child is a
natural right, subject only to the paramount interest which
the public has in the protection of the rights of the child. In
re Interest of M., 215 Neb. 383, 338 N.W.2d 764 (1983). A
parent’s natural right to the custody of his or her own child
must yield when the two requirements of § 43-292 have
been met. In re Interest of J.S., A.C., and C.S., [227 Neb.
251,417 N.W.2d 147 (1987)]. First, there must be clear and
convincing evidence of the existence of one or more of the
circumstances described in subsections (1) to (6) of
§ 43-292. Id. Second, if one of the conditions prescribed
in subsections (1) to (6) has been evidentially established,
there must be an additional showing by clear and
convincing evidence that termination of parental rights is
in a child’s best interests. Id. “It is a combination of the
best interests of the child and evidence of fault or neglect
on thepart of the parents that is required.” In re Interest of
M.B., R.R, and J.P, 222 Neb. 757, 766, 386 N.W.2d 877,
883 (1986).
InreInterest of C. P, supra at 284-85, 455 N.W.2d at 144.

Based on a de novo review of the record and giving weight to
the fact that the trial court observed the witnesses and accepted
one version of the facts over another, the record reflects the
following. On or about March 29, 1987, appellant S.W.
subjected J.B. to sexual contact and struck him with a leather
belt. In addition, J.B., R.B., C.B., and J.M.B. had been left
alone by appellants for long periods of time. The juvenile court
ordered that temporary custody of the children be placed in the
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Nebraska Department of Social Services. On July 7, 1987, the
juvenile court found that it had jurisdiction over J.B., R.B.,
C.B., and J.M.B. under § 43-247(3)(a). On February 16, 1988,
the court found it also had jurisdiction over 3-month-old
S.L.W., under § 43-247(3)(a).

On July 16, 1987, the juvenile court ordered an evaluation of
appellant S.W. by the Child Guidance Center. B.W. was given
maximum visitation with the children. S.W. was allowed
supervised visits with R.B., C.B., and J.M.B. only.

Subject to specific conditions and a plan of rehabilitation,
the court returned the children to the physical custody of B.W.
on November 19, 1987, with legal custody being retained in the
Department of Social Services. The court ordered S.W. not to
be on the property of B.W. or to have unsupervised contact with
the children. Both appellants were ordered to be involved in
parenting classes and to provide caseworkers access to the home
at any time, and S.W. -was to undergo a psychological
assessment.

At a review hearing, the court found that the November 19,
1987, order had been violated. S.W. was found at the home on
one occasion, and on at least that occasion, he had
unsupervised contact with at least one of the children. B.W.
allowed such activity to occur and lied to police officers who
were looking for S.W., telling them he was not in the home.
S.W. also failed to give Child Protective Services access to the
home. The court reiterated its earlier order and further ordered
B.W. to go to the Child Guidance Center for counseling.

After a hearing on the guardian ad litem’s motion for
emergency placement of the children outside the appellants’
home, the court found that S.W. had again had sexual contact
with J.B. The court ordered that the children remain out of the
family home. The court also cited from an evaluation
performed on S.W. that indicated S.W. and B.W. had little
motivation to seek treatment for their sexual and family
troubles. The evaluation noted that individual and family
counseling would not be worthwhile or effective, as both
appellants denied any problems, sexual or otherwise, with their
family. The doctor stated such denial was indicative of people
who have a sexual interest in children. The evaluator
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concluded: “Any decision to reunite father with the family
should be seriously and conservatively considered . . . .” The
court found it would not be in the best interests of the children
toreturnthemto B.W.

About June 22, 1988, B.W. had inappropriate sexual contact
with her son J.B. Also, in June 1988, appellants exchanged
graphic letters in which they planned future sexual assaults on
children, including J.B. and another son, R.B. B.W. also had
inappropriate sexual contact with two of her nephews. B.W.
was convicted of first degree sexual assault on a child, sexual
assault on a child, and incest.

On November 30, 1988, the State filed a petition in the
interest of newly born J.W. After a hearing, the juvenile court
found that it had jurisdiction over J.W. under § 43-247(3)(a).
The appellants have not assigned that finding as error. The
petition also prayed that appellants’ parental rights to J.W. be
terminated.

On January 17, 1989, the State filed petitions to terminate
the parental rights of the appellants’ five other children. The
State alleged that appellants had failed to correct their neglect
of the children which had previously been found to exist; that
B.W. had sexual contact with children and had molested her son
J.B. at the direction of S.W.; and that the appellants had
exchanged letters planning sexual assaults on children,
including their own.

At the termination hearing, B.W.s young nephews testified
they had sex with B.W. over an extended period of time. One of
the sexual incidents was described in a letter written by B.W. to
S.W. Two caseworkers testified that despite opportunities for
appeliants to comply with the court-ordered parental training
and counseling, the appellants made no effort to begin the
programs. The juvenile court terminated the appellants’
parental rights to all of the children in its order filed February 1,
1989.

Having conducted a de novo review of the record, we
conclude that there is clear and convincing evidence that
appellants’ parental rights should be terminated pursuant to
§ 43-292(2), (4), and (6). A detailed court-ordered plan of
rehabilitation was set out by the juvenile court, but appellants
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repeatedly violated the orders of the court. They did not correct
the conditions of neglect and abuse. Two critical requirements
of the juvenile court rehabilitation plan were that the appellants
complete a parental training program and go to counseling.
Despite numerous opportunities to comply with these
requirements, the record reflects that neither appellant made an
effort to begin either program. The parents failed to
rehabilitate themselves. A parent’s failure to make reasonable
efforts to comply with a court-ordered plan of rehabilitation
designed to reunite the parent with the child presents an
independent reason justifying termination of parental rights. In
re Interest of J.H. et al., 233 Neb. 338,445 N.W.2d 599 (1989).

Appellants’ repeated neglect of their children and their
failure to correct the conditions that led to the findings of
neglect; their failure to comply with the court-ordered plan of
rehabilitation; and their actual and anticipated sexual assaults
on children, including some of the children involved here,
constitute clear and convincing evidence that the termination of
appellants’ parental rights is in the best interests of all the
children.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. CARY N. REHBEIN, APPELLANT.
455N.W.2d 821

Filed June 1, 1990. No.89-731.

1. Postconviction: Proof: Appeal and Error. One seeking postconviction relief has
the burden of establishing the basis for such relief, and the findings of the
postconviction court will not be disturbed unless they are clearly wrong.

2. Postconviction: Effectiveness of Counsel: Proof. In a postconviction action

seeking relief on the basis of ineffective assistance of counsel, a defendant must

show that (1) counsel’s performance was deficient and (2) such deficient
performance prejudiced the defense.
: : . When the defendant in a postconviction motion alleges

a violation of his or her constitutional right to effective assistance of counsel asa

basis for relief, the standard for determining the propriety of the claim is

whether the attorney, in representing the accused, performed at least as well as a
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lawyer with ordinary training and skill in the criminal law in the area. Further,
the defendant must make a showing of how the defendant was prejudiced in the
defense of his case as a result of his attorney’s actions or inactions.

4. Pleas: Effectiveness of Counsel: Proof. In order to satisfy the prejudice
requirement in the context of a plea, the defendant must show there is a
reasonable probability that but for counsel’s errors, the defendant would not
have pled and would have insisted upon going to trial.

5. Postconviction: Right to Counsel: Appeal and Error. The failure of the district
court to provide court-appointed counsel in postconviction proceedings is not
error in the absence of an abuse of discretion.

6. Postconviction. Even assuming a proper pleading of facts in a motion for
postconviction relief, a court is not required to grant an evidential hearing if the
files and records in the movant’s case do not show a denial or violation of the
movant’s constitutional rights causing the judgment against the movant to be
void or voidable.

7. Postconviction: Appeal and Error. A motion for postconviction relief may not
be used to obtain review of issues which could have been raised on direct appeal.

8. Postconviction: Right to Counsel. Where the record fails to present a justiciable
issue of law and fact to the court in a postconviction action, it is not an abuse of
discretion to fail to appoint counsel for an indigent.

Appeal from the District Court for Douglas County: PauL J.
HickmaN, Judge. Affirmed.

Bernard L. McNary for appellant.

Robert M. Spire, Attorney General, and Mark D. Starr for
appellee.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

The district court denied defendant postconviction relief
without an evidentiary hearing or appointment of counsel.
Defendant, now with benefit of counsel, has appealed to this
court.

The defendant assigns as error (1) the finding of the district
court that defendant was competent to enter a plea of guilty and
that the plea was knowingly, intelligently, and voluntarily made;
(2) the failure of the district court to grant defendant an
evidentiary hearing on his claims that he was not competent to
enter his plea, that he received ineffective assistance of counsel,
and that his right to appeal was denied; and (3) the refusal of the
district court to appoint counsel for defendant during the
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proceedings before the court. We affirm.

One seeking postconviction relief has the burden of
establishing the basis for such relief, and the findings of the
postconviction court will not be disturbed unless they are
clearly wrong. State v. Joubert, ante p. 230, 455 N.w.2d 117
(1990); State v. Williams, 234 Neb. 890, 453 N.W.2d 399 (1990).

In a postconviction action seeking relief on the basis of
ineffective assistance of counsel, a defendant must show that
(1) counsel’s performance was deficient and (2) such deficient
performance prejudiced the defense. State v. Joubert, supra;
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984).

When the defendant in a postconviction motion alleges a
violation of his or her constitutional right to effective assistance
of counsel as a basis for relief, the standard for determining the
propriety of the claim is whether the attorney, in representing
the accused, performed at least as well as a lawyer with ordinary
training and skill in the criminal law in the area. Further, the
defendant must make a showing of how the defendant was
prejudiced in the defense of his case as a result of his attorney’s
actions or inactions. See, State v. Williams, supra; State v.
Jones, 231 Neb. 110, 435 N.W.2d 650 (1989).

In order to satisfy the prejudice requirement in the context of
a plea, the defendant must show there is a reasonable
probability that but for counsel’s errors, the defendant would
not have pled and would have insisted upon going to trial. State
v. Joubert, supra.

“A court is not required to grant an evidential hearing on a
motion for postconviction relief which alleges only
conclusions of law or fact; nor is an evidential hearing
required under the Nebraska Postconviction Act when (1)
the motion for postconviction relief does not contain
sufficient factual allegations concerning a denial or
violation of constitutional rights affecting the judgment
against the movant, or (2) notwithstanding proper
pleadings of facts in a motion for postconviction relief,
the files and records in the movant’s case do not show a
denial or violation of the movant’s constitutional rights
causing the judgment against the movant to be void or
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voidable.”
State v. Reeves, 234 Neb. 711, 755-56, 453 N.W.2d 359, 386
(1990) (quoting State v. Von Dorn, 234 Neb. 93, 449 N.W.2d
530(1989)).

The failure of the district court to provide court-appointed
counsel in postconviction proceedings is not error in the
absence of an abuse of discretion. State v. Wiley, 228 Neb. 608,
423 N.W.2d 477 (1988).

On or about September 5, 1981, defendant, then 27 years of
age, broke into Carl R. Fisher’s apartment in Omaha with the
intention of robbing him and ended up striking Fisher with a
hatchet, which caused his death. Defendant was arrested and
charged with killing Fisher “during the attempt to perpetrate a
robbery, or purposely and with deliberate and premeditated
malice....”

Pursuant to a plea bargain, defendant changed his plea to
guilty, in exchange for which the State amended the
information by striking from it the alternative premeditation
charge.

The record of defendant’s plea acceptance hearing on May 5
and 6, 1983, shows complete and meticulous compliance with
the requirements set forth in State v. Walker, ante p. 85, 453
N.W.2d 482 (1990) (applying State v. Irish, 223 Neb. 814, 394
N.W.2d 879 (1986)).

The record of the plea proceedings covers 32 pages of the bill
of exceptions. The trial court carefully and fully explained to
the defendant his constitutional rights, including the right to a
jury trial, the right to confront witnesses, the presumption of
innocence, the privilege against self-incrimination, and the
range of penalties. The court inquired of the defendant on at
least nine different occasions whether there had been any
threat, intimidation, or undue pressure used against him and
whether the plea he entered was freely and voluntarily given. All
of the defendant’s responses supported the district court’s
finding that the guilty plea was freely and voluntarily entered.

A sufficient factual basis for accepting the plea is found in
the record, including a rather detailed admission by the
defendant himself as to what happened on the night of the
murder.
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When asked by the court if he was under the influence of any
alcohol, drugs, narcotics, or other pills, defendant responded
that he was taking the medication Mellaril. At that point,
defendant told the court that his counsel would be better able
than he to provide further information about that drug.
Counsel stated that defendant was taking 800 milligrams of that
drug daily. Counsel further stated that he had spoken with Dr.
Gutnik, defendant’s treating psychiatrist, about whether the
drug would affect defendant’s ability to enter a plea and was
told that defendant would understand and comprehend what
was going on; that he would know the nature and quality of the
proceedings, as well as the consequences of entering a plea; and
that he could tender a plea knowingly and intelligently.

The sentencing hearing was held on May 23, 1983. This was
also a rather exhaustive hearing, which covered some 40 pages
of the bill of exceptions. There were various medical reports
introduced at that hearing, covering treatment and diagnoses
from periods before the commission of the crime. In addition,
Dr. Gutnik testified, as did the defendant’s 62-year-old father.
Dr. Gutnik stated that in his opinion the defendant was capable
of entering a voluntary and intelligent plea of guilty on May 5
and 6, 1983, to the crime of felony murder. He also testified that
the defendant knew the difference between right and wrong and
was in good touch with reality. He further stated that he was not
able to say that the defendant was insane on the date of the
crime.

Upon consideration of the record made at the sentencing
hearing, the trial judge made exhaustive findings as provided
for in Neb. Rev. Stat. § 29-2522 (Reissue 1989), concluded that
a sentence of death would not be appropriate, and sentenced
the defendant to life imprisonment.

Defendant’s petition for postconviction relief is a rambling
16-page document containing numerous statements of alleged
facts, inferences, and conclusions of law. The district court
denied an evidentiary hearing. It also refused to appoint
counsel, but announced that counsel would be appointed
should the defendant elect to appeal. The court made extensive
findings which denied defendant any relief. Defendant elected
to appeal and is now represented by counsel, although the
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record does not disclose whether such counsel is appointed or
retained.

Defendant’s first assignment of error relates to defendant’s
claim of his lack of competency to enter a plea and the claimed
involuntary nature of the plea.

As to the first contention, defendant relates the fact that he
was admittedly under daily medication of 800 milligrams of
Mellaril and points to the fact that Dr. Gutnik testified at the
sentencing hearing that 800 milligrams is a very high dosage,
sufficient to “knock the Fifth Army out.” However, Dr. Gutnik
went on to testify that

if someone who does not need it takes it, it basically will
knock them out; they will be unconscious in doses of
anywhere from 50 to 75 milligrams a day. When someone
needs it for its antipsychotic effects, rather than knocking
the individual out it allows them to think more clearly and
be more aware of the difference between fantasy and
reality.

As previously related, Dr. Gutnik gave as his opinion that
defendant was perfectly competent to enter a plea at the critical
time. In addition, in the dialogue between the court and the
defendant, the defendant successfully answered questions
relating to time and place and the identity of the first and the
then present President of the United States, and successfully
answered other questions demonstrating defendant’s
competency.

In any event, the allegations made by defendant in his
petition relating to this subject disclose no facts which would
require a hearing on that subject. He alleged that counsel failed
to show to the court that he was on 800 milligrams of
tranquilizer per day. He related that Dr. Gutnik and others had
the knowledge to enlighten the court that defendant was not
able to understand the nature of the proceedings because of his
medication. As demonstrated by the portions of the record
previously referred to, this is absolutely not true.

Defendant further alleged that he was kept in isolation in the
Douglas County jail, where he was mistreated, and that defense
counsel “had defendant enter a plea promising him that
defendant would get out of the problems of the isolation cells
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that the Jail was putting him in.” In other words, defendant
alleged that his plea was not free and voluntary because of
threats or promises. Again, the record made at the time of the
plea is directly contrary to those assertions.

The proceedings at which the plea was taken were
commenced and later interrupted and adjourned until the next
day to give the defendant an opportunity to discuss certain
matters with his counsel. Upon resuming the proceedings, the
court inquired:

Q. ... All right. Mr. Rehbein, has anybody connected
with law enforcement or anyone else made any threat,
direct or indirect, or used any force or held out any
promises or inducements to you to get you to waive these
rights that we discussed yesterday; that is, your right to
trial by jury, your right to be confronted by the witnesses
against you, your right to subpoena witnesses, your right
to remain silent, and your right not to incriminate
yourself?

A. No.

THE COURT [addressed to defense counsell: And do
you believe that Mr. Rehbein is waiving his rights freely,
voluntarily, knowingly and intelligently?

MR. CORRIGAN: I do, Your Honor.

The interrogation by the court continued:

Q. Are you satisfied with the job that Mr. Corrigan has
done for you?

A. Yeah.

Q. Do you feel that he’s competent; that is, that he
knows what he’s doing?

A. Yeah.

Q. Do you feel you’ve had enough time to discuss the
case with Mr. Corrigan?

A. Yes.

The court continued to explain the consequences of a guilty
plea to the defendant. The court then explained how at the
sentencing hearing he would weigh the aggravating and
mitigating circumstances and impose a sentence which might be
death or life imprisonment. The court then continued:
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Q. ... Now, Mr. Rehbein, has anyone connected with
law enforcement or anyone else made any threat, direct or
indirect, or used any force or held out any promises or
inducements to you other than the plea negotiations which
have been mentioned to get you to plead guilty to the crime
of felony murder as set out in the Information?

MR. CORRIGAN: Well, no one’s made any promises
to get you to plead guilty, have they?

THE DEFENDANT: No.

Defense counsel then explained to the court that the defendant
had felt that there were promises made to him to get a statement
that was taken by the police on October 18, 1982, and that was
the reason for the overnight continuance that had been granted.
The defendant then, by question and answer, stated that he
concluded to waive any question as to the statement and
realized that by pleading guilty he was in fact waiving any later
attack on that statement.

Defense counsel asked the following question:

[Q.] Okay. But no one has promised you anything with
regard to get you to plead today, have they?

THE DEFENDANT: No.

Q. (By the Court) Let me say it again to you. Has
anyone connected with law enforcement or anyone else
made any threat, direct or indirect, or used any force or
held out any promises or inducements to you to get you to
plead guilty to felony murder.

A. No.

Q.I’'msorry?

A. No.

Q. Okay. Are you pleading guilty freely and voluntarily

-to felony murder?

A. Yeah.

A factual basis was then obtained, which included a
description in detail by the defendant as to what he had done.
The court then asked:

Q. . .. Mr. Rehbein, are you pleading guilty to felony
murder solely and only because of the reason that you did,
in fact, do the things charged in the Information as they
relate to felony murder?
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A. Yeah.

Q. Do you still want to plead guilty?

A. Yes, sir.

Even assuming a proper pleading of facts in a motion for
postconviction relief, a court is not required to grant an
evidential hearingif “ ‘the files and records in the movant’s case
do not show a denial or violation of the movant’s constitutional
rights causing the judgment against the movant to be void or
voidable.’ ” State v. Reeves, 234 Neb. 711, 756, 453 N.W.2d
359, 386 (1990) (quoting State v. Von Dorn, 234 Neb. 93, 449
N.W.2d 530 (1989)). It would be hard to imagine a case where
the trial court more painstakingly covered the issues of
noncoercion, voluntariness, and mental competency in the
taking of a plea than did the trial judge in this case. To ignore
the repeated assertions made and the answers given 6 years ago
in favor of a story which has been developed following 5 years
behind bars would make a mockery out of our judicial
proceedings.

If the dialogue which is required between the court and
the defendant whereat, as here, the court receives an
affirmative answer as to whether the defendant
understands the specified and full panoply of
constitutional rights . . . is to be impugned by a mere
recantation made after the doors of the prison clang shut,
we are wasting our time and that of the trial judges,
making a mockery out of the arraignment process.

State v. Scholl, 227 Neb. 572, 580, 419 N.W.2d 137, 142 (1988).
The findings made by the trial court in denying relief certainly
were not clearly wrong.

Having concluded that defendant’s plea was knowingly,
intelligently, and voluntarily made while he was competent to
do so, we rule out any claim of ineffective assistance of counsel.

We also hasten to point out that a motion for postconviction
relief may not be used to obtain review of issues which could
have been raised on direct appeal. State v. Painter, 229 Neb.
278, 426 N.W.2d 513 (1988). See, also, State v. El-Tabech, 234
Neb. 831, 453 N.W.2d 91 (1990). The question of defendant’s
competence and whether his plea was coerced by the promises
of his counsel could have been raised on direct appeal and
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cannot be the basis for postconviction relief. See, State v.
Painter, supra; State v. Threet, 231 Neb. 809, 438 N.W.2d 746
(1989).

We are not unmindful of the allegation by defendant that
“because of the missleading [sic] information on the defendant
the defendant was forced to go to an isolation cell upon his
entry of the Diagonistic And evaluation center [sic] at Lincoln,
Nebraska for 90 days and this violated the right for direct
appeal.” As pointed out by the postconviction court, the
defendant has not alleged that he wanted to appeal his sentence,
and, for that matter, there is nothing in the allegation which sets
forth a factual basis from which it could be concluded that his
confinement in isolation would prevent him from taking an
appeal.

Where the record fails to present a justiciable issue of law and
fact to the court in a postconviction action, it is not an abuse of
discretion to fail to appoint counsel for an indigent. State v.
Wiley, 228 Neb. 608, 423 N.W.2d 477 (1988). In any event, the
record does not show that the defendant requested counsel until
he proceeded with his appeal to this court, and he was
represented by an attorney here.

We find no merit to the errors assigned by the defendant, and
the judgment of the district court is affirmed.

AFFIRMED.

INREINTERESTOFL.K.Y. ANDA.L.Y., CHILDREN UNDER 18
YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V. J.S., APPELLANT.
455N.W.2d 828

Filed June 1, 1990. No. 89-763.

1. Parental Rights: Appeal and Error. In an appeal from a judgment terminating
parental rights, the Supreme Court tries factual questions de novo on the record,
which requires the Supreme Court to reach a conclusion independent of the
findings of the trial court, but where the evidence is in conflict, the Supreme
Court considers and may give weight to the trial court’s observation of the
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witnesses and acceptance of one version of the facts rather than another.

2. Parental Rights: Juvenile Courts. The juvenile court has discretionary power to
prescribe a reasonable plan for parental rehabilitation to correct conditions
underlying the adjudication that a child is a juvenile within the juvenile code.

3. Parental Rights: Proof. A parent’s failure to make reasonable efforts to comply
with a court-ordered plan of rehabilitation designed to reunite the parent with
the child presents an independent reason justifying termination of parental
rights.

4. Parental Rights: Proof: Appeal and Error. A judgment terminating parental
rights pursuant to Neb. Rev. Stat. § 43-292(6) (Reissue 1988) will be affirmed
where the State has proved by clear and convincing evidence that (1) the parent
has willfully failed to comply, in whole or in part, with a material provision of
the rehabilitative plan, and (2) termination of parental rights is in the best
interests of the children.

5. Parental Rights. Where a parent is unable or unwilling to rehabilitate herself
within a reasonable time, the best interests of the children require termination of
the parental rights.

6. _____. Children cannot, and should not, be suspended in foster care, nor be
made to await uncertain parental maturity.

Appeal from the Separate Juvenile Court of Douglas
County: JosepH W. MoyLaN, Judge. Affirmed.

Joseph Lopez Wilson for appellant.

Ronald L. Staskiewicz, Douglas County Attorney, and
Elizabeth G. Crnkovich for appellee.

Robert L. Freeman, of Fraser, Stryker, Vaughn, Meusey,
Olson, Boyer & Bloch, P.C., guardian ad litem.

HasTtings, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

BosLAUGH, J.

The appellant is a mother whose parental rights to her two
daughters, born September 25, 1977, and April 11, 1979, were
terminated by an order of the separate juvenile court of
Douglas County, Nebraska, on June 13, 1989. She contends
that the trial court erred in finding that she failed to comply
with the court-ordered rehabilitation plan and that the
termination was in the best interests of the minor children.

The father’s parental rights were terminated in 1985. His
parental rights are not involved in this appeal.

On April 7, 1982, a petition was filed alleging that the

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































