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PER CURIAM.
INTRODUCTION

On March 29, 2002, formal charges were filed by the office
of the Counsel for Discipline of the Nebraska Supreme Court,
relator, against respondent, Judith A. Spindler. Respondent did
not file an answer or any type of responsive pleading to the for-
mal charges. On May 6, relator moved for judgment on the
pleadings pursuant to Neb. Ct. R. of Discipline 10(I) (rev. 2001).

FACTS

The substance of the formal charges may be summarized as
follows:

Respondent was admitted to the practice of law in the State
of Nebraska on September 8, 1982. She has practiced in
Douglas County.

The formal charges are divided into six counts. Counts I
through V involve respondent’s conduct in the handling of five
different clients’ bankruptcy cases. The detailed facts underlying
each of counts I through V are similar, and as respondent has not
filed an answer or other responsive pleading disputing the same,
are not repeated here. In summary, the formal charges allege that
during the period from May to August 2000, respondent was con-
tacted by five different clients, couples or individuals, to represent
them in the filing of bankruptcy proceedings. Respondent met
with each of the clients, was paid all or a portion of the agreed-
upon attorney fee by the clients, promised to take certain action
on behalf of the clients in the bankruptcy proceedings, and then
failed to perform as promised. The clients each attempted numer-
ous times, unsuccessfully, to contact respondent by telephone and
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by mail. Thereafter, each of the clients filed a grievance with the
Counsel for Discipline’s office regarding respondent’s conduct.
Despite the filing of the grievances, respondent failed to refund all
or even a portion of the fees advanced by the clients.

Based upon this conduct, the formal charges allege respondent
had violated Canon 1, DR 1-102(A)(1) (disciplinary rule viola-
tion); Canon 2, DR 2-106(A) (excessive fee), DR 2-110(A)(2)
(withdrawal from employment), and DR 2-110(A)(3) (refund of
fees); Canon 6, DR 6-101(A)(3) (neglect); Canon 7,
DR 7-101(A)(2) (failure to perform contract); and the attorney’s
oath of office.

Count VI involves respondent’s failure to respond to written
inquiries from the Counsel for Discipline’s office regarding the
grievances filed against respondent. Again, the detailed facts
underlying count VI are not repeated here, as respondent has not
filed an answer or other responsive pleading disputing the same.
In summary, the formal charges allege that for each of the five
grievances, respondent was sent a letter by the Counsel for
Discipline’s office, requesting an “appropriate written response
within 15 working days.” For each of the five grievances,
respondent failed to submit a written response. Based upon this
conduct, the formal charges allege respondent violated
DR 1-102(A)(1) and (5) (engaging in conduct prejudicial to
administration of justice); DR 6-101(A)(3) (neglect); Neb. Ct.
R. of Discipline 3 and 9(E) (rev. 2001) (requiring response to
grievance); and the attorney’s oath of office.

ANALYSIS

Pursuant to rule 10(I) of the disciplinary rules, “[i}f no answer
be filed [in response to formal charges] within the time limited
therefor . . . the matter may be disposed of by the Court on its
own motion or on a motion for judgment on the pleadings.” We
find that the requirements of rule 10(I) have been satisfied and
see no reason why a judgment on the pleadings should not be
granted. Based on the foregoing, this court finds by clear and
convincing evidence that Spindler violated DR 1-102(A)(1) and
(5), DR 2-106(A), DR 2-110(A)(2) and (3), DR 6-101(A)(3),
DR 7-101(A)(2), disciplinary rules 3 and 9(E), and the attorney’s
oath of office. See Neb. Rev. Stat. § 7-104 (Reissue 1997).
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We have stated that “ ‘[t]he basic issues in a disciplinary pro-
ceeding against a lawyer are whether discipline should be
imposed and, if so, the type of discipline appropriate under the
circumstances.”” State ex rel. NSBA v. Frank, 262 Neb. 299,
304, 631 N.W.2d 485, 490 (2001) (quoting State ex rel. NSBA v.
Brown, 251 Neb. 815, 560 N.W.2d 123 (1997)). Neb. Ct. R. of
Discipline 4 (rev. 2001) provides that the following may be con-
sidered by the court as sanctions for attorney misconduct: (1)
disbarment; (2) suspension for a fixed period of time; (3) proba-
tion in lieu of suspension, on such terms as the court may des-
ignate; (4) censure and reprimand; or (5) temporary suspension.

With respect to the imposition of attorney discipline in an
individual case, we have stated that “ ‘[e]ach case justifying dis-
cipline of an attorney must be evaluated individually in light of
the particular facts and circumstances of that case.” ” Frank, 262
Neb. at 304, 631 N.W.2d at 490 (quoting State ex rel. NSBA v.
Rothery, 260 Neb. 762, 619 N.W.2d 590 (2000)). For purposes
of determining the proper discipline of an attorney, this court
considers the attorney’s acts both underlying the events of the
case and throughout the proceeding. Frank, supra; State ex rel.
NSBA v. Freese, 259 Neb. 530, 611 N.W.2d 80 (2000); State ex
rel. NSBA v. Denton, 258 Neb. 600, 604 N.W.2d 832 (2000).

To determine whether and to what extent discipline should be
imposed in a lawyer discipline proceeding, this court considers
the following facts: (1) the nature of the offense, (2) the need for
deterring others, (3) the maintenance of the reputation of the bar
as a whole, (4) the protection of the public, (5) the attitude of the
offender generally, and (6) the offender’s present or future fit-
ness to continue in the practice of law. State ex rel. Counsel for
Dis. v. Apker, 263 Neb. 741, 642 N.W.2d 162 (2002); State ex
rel. NSBA v. Gallner, 263 Neb. 135, 638 N.W.2d 819 (2002).

We have noted that the determination of an appropriate penalty
to be imposed on an attorney requires consideration of any miti-
gating factors. Apker, supra; State ex rel. NSBA v. Abrahamson,
262 Neb. 632, 634 N.W.2d 462 (2001). -

The evidence in the present case establishes, inter alia, that
respondent’s conduct with respect to these matters violated sev-
eral disciplinary rules and the attorney’s oath of office. No mit-
igating factors are apparent from the pleadings in this case.
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Factors weighing against respondent include her retention of
client funds in the absence of commensurate work and despite
the initiation of disciplinary proceedings against her and her
failure to respond to inquiries and requests for information from
the Counsel for Discipline’s office. We have stated that absent
mitigating circumstances, the appropriate discipline for an attor-
ney in cases of misappropriation and commingling of client
funds is disbarment. State ex rel. Counsel for Dis. v. Huston, 262
Neb. 481, 631 N.W.2d 913 (2001). We have also stated that
ignoring inquiries from the Counsel for Discipline’s office is
conduct we view “as a grave matter and as a threat to the credi-
bility of attorney disciplinary proceedings.” Rothery, 260 Neb.
at 767, 619 N.W.2d at 593.

We have considered the formal charges, the allegations of
which have been established by clear and convincing evidence,
and the applicable law. Upon due consideration, the court finds
that respondent should be disbarred from the practice of law in
the State of Nebraska.

CONCLUSION

The motion for the judgment on the pleadings is granted. It
is the judgment of this court that respondent should be dis-
barred from the practice of law in the State of Nebraska, and we
therefore order respondent disbarred effective immediately.
Respondent is directed to comply with Neb. Ct. R. of Discipline
16 (rev. 2001), and upon failure to do so, respondent shall be
subject to punishment for contempt of this court. Respondent is
directed to pay costs and expenses in accordance with Neb.
Rev. Stat. § 7-114 (Reissue 1997) and Neb. Ct. R. of Discipline
23 (rev. 2001).

JUDGMENT OF DISBARMENT.
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1. Judgments: Appeal and Error. When reviewing questions of law, an appellate court
has an obligation to resolve the question independently of the conclusion reached by
the trial court.

2. Attorney and Client: Compromise and Settlement. The decision to settle a law-

suit belongs to the client; because the client bears the risk when settling or refusing

to settle a dispute, it is the client, not the lawyer, who should assess whether the risk
is acceptable.

i ___.'The ordinary employment or retainer of a lawyer to represent a client

with respect to litigation does not of itself give the lawyer the implied or apparent

authority to bind the client by a settlement or compromise of the claim; and, in the
absence of express authority, knowledge, or consent, the lawyer cannot do so.

4. __ :_ . Alawyer's execution of a settlement agreement without a client’s knowl-
edge or consent constitutes a breach of duty to the client.

5. ____:__ . Although lawyers retain apparent authority to make procedural and tac-

tical decisions through the existence of the attomey-client relationship, a lawyer can-

not settle a client’s claim without express authority from the client.

i .Where there has been nothing beyond a mere employment or retainer of

the lawyer to represent the client in a cause and the lawyer has acquired no other

authority to enter into a settlement (such as acquiescence in open court), if the lawyer
seeks to enter a settlement, the opposing party should ascertain whether the lawyer has
received actual authority from the client to take such action.

7. Attorney and Client: Compromise and Settlement: Appeal and Error. Disputes
over a lawyer’s authority to settle a claim present factual questions for the trial court
to decide, and a trial court’s factual findings regarding settlement disputes will not be
set aside unless such findings are clearly erroneous.

Appeal from the District Court for Seward County: ALAN G.
GLEss, Judge. Affirmed, and cause remanded with directions.

Stephanie Frazier Stacy, of Baylor, Evnen, Curtiss, Grimit &
Witt, for appellants.

Michael A. Nelsen, of Hillman, Forman, Nelsen, Childers &
McCormack, for appellee.

HenDrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.
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GERRARD, J.
NATURE OF CASE

Appellee, Jonathan Luethke, filed a personal injury lawsuit
against the appellants, Ronald Suhr, Sandi Suhr, and Marci
Kloppel, after an automobile injury accident involving Luethke
and Kloppel. While trial was pending, the parties’ counsel
reached a settlement agreement; the settlement agreement was
not reduced to writing, and subsequently, the appellants filed an
amended answer and cross-petition to enforce the agreement.
The district court bifurcated the proceedings between the settle-
ment agreement enforcement claim and Luethke’s personal
injury cause of action. In a bench trial of the settlement enforce-
ment claim, Luethke testified over the appellants’ evidentiary
objections that he did not give his attorney the authority to set-
tle his claim. The district court concluded that because the
attorney-client agency relationship regarding settlement agree-
ments does not include apparent authority to settle, the appel-
lants could not enforce the settlement agreement. The appeliants
appealed the judgment of the district court. The court has yet to
try the personal injury claim.

FACTUAL BACKGROUND

On June 27, 1995, Luethke was injured in an automobile acci-
dent. Attorney Mary Wickenkamp filed suit on Luethke’s behalf
on July 14, 1997, alleging in the petition that Kloppel, driving a
truck owned by Ronald Suhr and Sandi Suhr, negligently struck
the rear of Luethke’s vehicle while he waited to make a left-hand
turn at the intersection of Nebraska Highway 15 and Waverly
Road in Seward County. The appellants retained attorney Alan
Plessman to represent them in the suit filed by Luethke.

On July 20, 1998, the day before a scheduled pretrial confer-
ence, Plessman faxed the following letter, in pertinent part, to
Wickenkamp:

I hereby offer to pay to you and your clients and any sub-
rogees or lienholders we have notice of, that sum of
$16,000.00, in exchange for a complete release of liability
for our insureds and Continental Western Insurance
Company; and a dismissal with prejudice of the pending
suit, with all parties to bear their own costs and fees.
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[The insurance company] gave me that authority to be
accepted by you before 5:00 p.m. today. Thereafter it is
withdrawn. So, if this is a deal, fax me back a note to that
effect.

Later that same day, Wickenkamp responded in a faxed letter, in
pertinent part:

I have not been able to make contact with my client by
5:00 to get positive authority to accept your offer of
$16,000. I am willing to recommend your offer to my
client, but I need to meet with Jon to discuss it. As we have
discussed before, this young man has a developmental dis-
ability and I need to make certain his decision in this mat-
ter is informed.

That same day, Plessman responded to Wickenkamp and extended
the offer until 9 a.m. the following morning.

On July 21, 1998, Wickenkamp accepted Plessman’s offer
via faxed letter: “My client will accept the offer. . . . Thanks for
your cooperation in getting this done. I will assume that we are
not meeting today with the Judge [for pretrial conference] and
will call his office this morning.” The district court judge’s
docket notes for July 21, 1998, read: “ ‘Case settled. Paperwork
coming.’”

Plessman sent settlement documents to Wickenkamp on July
21, 1998, with a letter stating: “Enclosed are settlement papers,
I need back after they’re signed, along with directions on how to
cut checks for payment of the $16,000.00. Once I know that, I
can get the drafts in a day or so.” In a letter dated July 29, 1998,
Wickenkamp responded:

Thank you for getting me the settlement documents so
promptly. I’'ve sent them on to my client. His uncle wants to
review them with me and Jon as well. I'm on my way out
of town and have a meeting with them set after I come back.
Please understand it is not a problem. The uncle has been
involved throughout this and just wants to make sure my
client, who is somewhat disabled, understands everything. I
do not anticipate any problem with the settlement, its just a
matter of logistics. I will be in touch when I return.

The record provides no further correspondence between
Plessman and Wickenkamp, and Plessman testified that the next
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thing he received was Wickenkamp’s motion to withdraw as
counsel. Plessman never received executed settlement or dis-
missal documents.

On September 16, 1998, the district court judge filed a
judge’s note which asked: * ‘Counsel: The paperwork, please?’
Wickenkamp’s deposition, read into the record in part and
accepted as a whole as exhibit 2, reveals that she withdrew as
counsel in October 1998 after having her professional employ-
ment terminated by Luethke. On November 3, the district court
judge filed another judge’s note asking, * ‘Mr. Plessman: What
has become of the settlement we were told of back in July?’ ”

The district court granted the appellants leave to file an
amended answer and cross-petition, which they subsequently
filed, affirmatively stating that the parties had reached a settle-
ment agreement and requesting that the court enforce that agree-
ment. By this time, Luethke had retained his present counsel to
replace Wickenkamp. The district court next granted the appel-
lants’ request to bifurcate the proceedings between Luethke’s per-
sonal injury claim and the appellants’ cross-petition to enforce the
settlement agreement. The appellants hired substitute counsel for
the settlement agreement bench trial because Plessman would tes-
tify at trial.

The appellants made a motion in limine prior to the start of
the settlement enforcement hearing, seeking to prevent Luethke
from testifying regarding the settlement agreement pursuant to
Neb. Rev. Stat. § 7-107(2) (Reissue 1997). Section 7-107 states:

An attorney or counselor has power . . . (2) to bind his
client by his agreement in respect to any proceeding within
the scope of his proper duties and powers; but no evidence
of any such agreement is receivable except the statement of
the attorney himself, his written agreement signed and
filed with the clerk, or an entry thereof upon the records of
the court . . ..

The district court overruled the appellants’ motion in limine.

Plessman testified regarding the correspondence between him-
self and Wickenkamp about the settlement agreement. The court
received and admitted into evidence, without objection,
Plessman’s and Wickenkamp’s correspondence and the settlement
documents drafted by Plessman. Because Wickenkamp did not
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appear to testify, the parties agreed to deem her unavailable and
read parts of her deposition into the record. In her deposition,
Wickenkamp verified that Luethke retained her as his attorney in
this litigation, that she notified Plessman by letter that “My client
will accept the offer,” and that she withdrew as counsel in October
1998 after Luethke terminated her employment. Wickenkamp did
not testify as to the content of her conversations with Luethke,
invoking attorney-client privilege, but stated that she and Luethke
had spoken during the timeframe of the letters between herself
and Plessman regarding settlement negotiations.

The appellants moved for a directed verdict at the close of
their evidence, arguing that the evidence demonstrated that a
settlement agreement between the parties was reached and that
the appellants were entitled to enforce that agreement. The dis-
trict court overruled the motion. Over the appellants’ objection,
the court heard Luethke testify about his interactions with
Wickenkamp regarding the settlement agreement. Luethke testi-
fied that although Wickenkamp originally anticipated receiving
$84,000 or $64,000 for Luethke’s case, she urged him to accept
a settlement of $16,500 because they were not making headway
with the other numbers. Luethke stated that the only time he
authorized Wickenkamp to settle the case for him was when she
presented him with a $64,000 offer; she, however, urged him to
refuse the offer because she felt he could get more. Luethke tes-
tified that he never agreed to settle the case for $16,000—not
during a meeting alone with Wickenkamp and not during a sub-
sequent meeting at his mother’s house with Wickenkamp, his
mother, himself, and his uncle Norman Schmitt present.

The court received testimony from Schmitt, also over the
appellants’ objection, regarding the meeting with Wickenkamp
and their settlement agreement discussions. Schmitt testified
that at no time during Wickenkamp’s representation of Luethke
did Schmitt understand her to have the authority to settle
Luethke’s case for $16,000.

The district court’s “Judgment on Defense of Settlement
Agreement” concluded:

Upon consideration, I find in favor of plaintiff [Luethke].
Were we dealing with settlement negotiations between two
non-lawyers, with one participant acting as the agent of yet
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another non-lawyer, I would rule there was a binding settle-
ment agreement.

While I fully appreciate Mr. Plessman’s good faith belief
he had a settlement agreement and also appreciate that I am
causing some difficulty in the practice of lawyers conclud-
ing they have a settlement before they have obtained their
respective clients’ express commitments, I believe the law of
attorney/client relationships properly does not include
apparent authority in counsel to settle claims in the absence
of the client’s express commitment to the settiement.
Lawyer/client relationship law does not allow for operation
of the same apparent authority doctrine that it does in mat-
ters other than settlements. I wish I could reach the opposite
conclusion, but I believe the wiser public policy and the law
requires the ruling I make in this particular instance.

The district court supplemented its original order, expressly
determining and directing that pursuant to the terms of Neb. Rev.
Stat. § 25-705(6) (Supp. 1999), recodified as Neb. Rev. Stat.
§ 25-1315(1) (Cum. Supp. 2000), there is no just reason for delay
and that judgment should be entered as a final judgment on the
appellants’ claim seeking enforcement of the settlement agree-
ment. See Keef v. State, 262 Neb. 622, 634 N.W.2d 751 (2001).

The appellants then filed an appeal of the judgment of the dis-
trict court, and pursuant to our authority to regulate the caseloads
of the appellate courts, we moved this appeal to our docket.

ASSIGNMENTS OF ERROR

The appellants assign, consolidated and restated, that the dis-
trict court erred in (1) failing to direct a verdict in the appel-
lants’ favor at the close of the appellants’ evidence; (2) receiv-
ing into evidence, over objection, testimony pertaining to the
settlement agreement; (3) misapplying, misinterpreting, and
disregarding Nebraska agency law; and (4) concluding that
attorneys do not have apparent authority to bind their clients to
settlement agreements.

SCOPE OF REVIEW
[1] When reviewing questions of law, an appellate court has an
obligation to resolve the question independently of the conclusion
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reached by the trial court. In re Grand Jury of Douglas Cty., 263
Neb. 981, 644 N.W.2d 858 (2002).

ANALYSIS

This appeal requires us to consider when, and under what cir-
cumstances, a lawyer may bind his or her client to a settlement
agreement entered into without express authority from the
client. In order to answer this question, we must review a few
well-settled principles unique to the practice of law and derived
from the nature of the attorney-client relationship.

[2] Nebraska law is clear that the decision to settle a lawsuit
belongs to the client; because the client bears the risk when set-
tling or refusing to settle a dispute, it is the client, not the
lawyer, who should assess whether the risk is acceptable. Wood
v. McGrath, North, 256 Neb. 109, 589 N.W.2d 103 (1999).
Additionally, the Code of Professional Responsibility, Canon 7,
EC 7-7, dictates the boundaries of an attorney’s authority to set-
tle claims without the client’s express authority as follows:

In certain areas of legal representation not affecting the
merits of the cause or substantially prejudicing the rights
of a client, a lawyer is entitled to make decisions on his or
her own. But otherwise the authority to make decisions is
exclusively that of the client and, if made within the frame-
work of the law, such decisions are binding on the lawyer.
As typical examples in civil cases, it is for the client to
decide whether to accept a settlement offer . . . .

We observed and noted these ethical considerations in Smith v.
Ganz, 219 Neb. 432, 363 N.W.2d 526 (1985).

[3,4] Thus, as a general rule, in this state and in a vast major-
ity of other jurisdictions, lawyers may enter settlement agree-
ments only when the client expressly authorizes the lawyer to do
so. The ordinary employment or retainer of a lawyer to represent
a client with respect to litigation does not of itself give the lawyer
the implied or apparent authority to bind the client by a settle-
ment or compromise of the claim; and, in the absence of express
authority, knowledge, or consent, the lawyer cannot do so. A
lawyer’s execution of a settlement agreement without a client’s
knowledge or consent constitutes a breach of duty to the client;
and it may constitute a fraud upon the court. See 7A C.J.S.
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Attorney & Client § 214 a. (1980). See, also, e.g., Malave v.
Carney Hosp., 170 E.3d 217 (1st Cir. 1999) (construing federal
law); Garabedian v. Alistates Engineering Co., 811 F.2d 802 (3d
Cir. 1987) (apparently construing Pennsylvania law); Blanton v.
Womancare Inc., 38 Cal. 3d 396, 696 P.2d 645, 212 Cal. Rptr.
151 (1985); Cross v. Dist. Court In & For 1st Jud. Dist., 643 P.2d
39 (Colo. 1982); Dillon v. City of Davenport, 366 N.-W.2d 918
(Iowa 1985); Clark v. Burden, 917 S.W.2d 574 (Ky. 1996);
Hallock v. State, 64 N.Y.2d 224,474 N.E.2d 1178, 485 N.Y.S.2d
510 (1984); Midwest Federal v. Dickinson Econo-Storage, 450
N.W.2d 418 (N.D. 1990); NEET v. Silver Street Partnership, 148
Vt. 99, 528 A.2d 1117 (1987); Hays v. Fischer, 161 Ariz. 159,
777 P.2d 222 (Ariz. App. 1989); Kazale v. Kar-Lee Flowers, 185
Ill. App. 3d 224, 541 N.E.2d 219, 133 IIl. Dec. 382 (1989);
Townsend v. Square, 643 So. 2d 787 (La. App. 1994); Gojcaj v
Moser, 140 Mich. App. 828, 366 N.W.2d 54 (1985); Schumann
v. Northtown Ins. Agency, Inc., 452 N.W.2d 482 (Minn. App.
1990); Southwestern Bell Yellow Pages v. Dye, 875 S.W.2d 557
(Mo. App. 1994); Amatuzzo v. Kozmiuk, 305 N.J. Super. 469, 703
A.2d 9 (1997); Royal v. Hartle, 145 N.C. App. 181, 551 S.E.2d
168 (2001); Annot., 90 A.L.R.4th 326 (1991).

The appellants argue, however, that under Nebraska agency
law, Wickenkamp can bind Luethke to a settlement because she
acted with apparent authority in her correspondence with
Plessman. The appellants cite Nebraska cases where a lawyer
acted with apparent authority and, under agency law, bound the
client to the lawyer’s action. None of these cases, however,
involved a lawyer’s binding a client to a settlement agreement
without that client’s express authority. From the nature of the
attorney-client relationship itself, a lawyer derives authority to
manage the conduct of litigation on behalf of a client, including
the authority to make certain procedural or tactical decisions. See,
Code of Professional Responsibility, EC 7-7; Brennan v. School
Dist. No. 21,235 Neb. 948, 458 N.W.2d 227 (1990). That author-
ity, however, is hardly absolute. Equally rooted in the law is the
principle that without a grant of authority from the client, a lawyer
cannot compromise or settle a claim (see Code of Professional
Responsibility, EC 7-7), and settlements negotiated by lawyers
without authority from their clients are generally not binding. A
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narrow exception to this rule occurs when a lawyer settles a claim
in excess of actual authority, but in the presence of his or her
client, generally in open court, and the client remains silent
regarding the terms of the settlement. See, e.g., Hallock, supra.
See, also, Navajo Tribe v. Hanosh Chevrolet-Buick, 106 N.M.
705, 749 P.2d 90 (1988); In re Gibson-Terry and Terry, 325 Ill.
App. 3d 317, 758 N.E.2d 459, 259 1ll. Dec. 336 (2001); Nelson v
Consumers Power Co, 198 Mich. App. 82, 497 N.W.2d 205
(1993). No such circumstance is present in the instant case.

[5,6] We hold, therefore, that although lawyers retain appar-
ent authority to make procedural and tactical decisions through
the existence of the attorney-client relationship, a lawyer cannot
settle a client’s claim without express authority from the client.
In other words, where there has been nothing beyond a mere
employment or retainer of the lawyer to represent the client in a
cause and the lawyer has acquired no other authority to enter
into a settlement (such as acquiescence in open court), if the
lawyer secks to enter a settlement, the opposing party should
ascertain whether the lawyer has received actual authority from
the client to take such action. A party who enters a settlement
agreement without verifying the opposing counsel’s actual
authority to settle does so at his or her peril.

The appellants argue that preventing lawyers from binding
clients to settlement agreements without express authority would
create problems in agency law and, in general, disrupt the prac-
tice of law. We have, however, already determined that lawyers
have apparent authority to manage the conduct of litigation on
behalf of a client, including the authority to make many proce-
dural or tactical decisions, without express client consent. See
Brennan, supra. Deciding that lawyers need express authority in
the limited situation of out-of-court settlements will not, as the
appellants argue, eviscerate the apparent authority of attorneys
and agency law principles. In fact, several district courts already
have rules which specifically require that in order to be recog-
nized or considered by the court, agreements between parties to
a suit, other than those made in open court or otherwise recorded
by a court reporter, must be reduced to writing and signed by the
parties. See, e.g., Rules of Dist. Ct. of First Jud. Dist. 1-2 (rev.
1995); Rules of Dist. Ct. of Second Jud. Dist. 2-3 (rev. 1995);
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Rules of Dist. Ct. of Fifth Jud. Dist. 5-3B (rev. 2001); Rules of
Dist. Ct. of Seventh Jud. Dist. 7-3 (rev. 1995).

[7] Jurisdictions that require express client authority for a
lawyer to settle generally maintain that in the event of a dispute
over the lawyer’s authority to settle, it is a factual question for the
trial court to determine and will not be disturbed absent an abuse
of discretion. See Clark v. Burden, 917 S.W.2d 574 (Ky. 1996).
See, also, Kansas City Laborers Pension F. v. Paramount Indus.,
829 F.2d 644 (8th Cir. 1987) (concluding that under federal law,
district court abused discretion in failing to conduct hearing on
whether attorney had actual authority to consent to settlement).
We agree that disputes over a lawyer’s authority to settle are fac-
tual issues to be resolved by the trial court; however, we will not
set aside a trial court’s factual findings regarding settlement dis-
putes unless such findings are clearly erroneous.

After reviewing the record, we conclude that the district court
did not clearly err in determining that Luethke did not grant
express authority to Wickenkamp to compromise or settle his
personal injury claim for the sum of $16,000. The record, in
fact, would support a finding that Luethke did not authorize
Wickenkamp to settle his personal injury claim for $16,000.

Having decided the primary issue in this appeal, we conclude
that the appellants’ remaining assignments of error are without
merit. The appellants had argued that the district court erred in
receiving evidence, over a § 7-107(2) objection, pertaining to the
settlement agreement at issue. We note briefly that § 7-107(2)
does not apply to the present case, because a lawyer’s “proper
duties and powers” do not include settling a lawsuit without a
client’s express authority. Moreover, Luethke testified regarding
interactions and agreements between himself and Wickenkamp,
not about the seftlement agreement between Wickenkamp and
Plessman. Thus, Luethke’s testimony and Schmitt’s testimony
were properly admitted into evidence, and the court did not err in
overruling the appellants’ § 7-107(2) objection.

CONCLUSION
For the foregoing reasons, we conclude that the district court
did not err in determining that Wickenkamp could not enter into
an out-of-court settlement agreement, and bind her client to the
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agreement, without the express authority of Luethke, her client.
The judgment of the district court is, therefore, affirmed, and
this cause is remanded to the district court for a trial on the mer-
its of the personal injury cause of action.
AFFIRMED, AND CAUSE REMANDED
WITH DIRECTIONS.
MCcCORMACK, J., not participating.
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Administrative Law. Agency regulations, properly adopted and filed with the
Secretary of State of Nebraska, have the effect of statutory law.
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department charged with enforcing it is not controlling, considerable weight will be
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from the entire language of the statute considered in its plain, ordinary, and popular
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Appeal and Error. In appellate proceedings, the examination by the appellate court
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Constitutional Law: Appeal and Error. A constitutional issue not presented to or
passed upon by the trial court is not appropriate for consideration on appeal.

Equity: Estoppel. Six elements must be satisfied for the doctrine of equitable estop-
pel to apply: (1) conduct which amounts to a false representation or concealment of
material facts or, at least, which is calculated to convey the impression that the facts
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McCorMACK, and MILLER-LERMAN, JJ.

McCORMACK, J.
NATURE OF CASE
These consolidated cases involve appeals from the Nebraska
Department of Revenue (the Department). Capitol City
Telephone, Inc. (Capitol); Aliant Communications Co. (Aliant);
and Aliant Systems, Inc. (Systems), were each audited and
issued deficiency assessments by the Department.

ALIANT AND SYSTEMS PROCEDURE

Aliant filed a petition for redetermination and paid the alleged
deficiency. Systems paid the alleged deficiency and filed a claim
of overpayment of sales and use tax. The cases of Aliant and
Systems were consolidated. A hearing on that consolidated case
was held before a hearing officer of the State Tax Commissioner
(the Commissioner). The issues in the district court, according to
Aliant’s brief, were as follows: (1) whether gross receipts from
charges by Aliant and Systems associated with installations,
moves, additions, upgrades, or changes of inside wire, station
connection, and terminal connections, performed within the
premises of businesses or residences at locations commonly
referred to as a “customer side” of the “demarcation point”
(D mark), are subject to Nebraska sales tax pursuant to Neb. Rev.
Stat. §§ 77-2703(1) and 77-2702.07(2) (Cum. Supp. 2000); (2)
whether imposition of sales tax on charges by Aliant and Systems
associated with installations, moves, additions, upgrades or
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changes of inside wire, station connections, and terminal connec-
tions, when sales taxes assertedly not imposed on similar tele-
phone equipment installed by others, constitutes an unreasonable
classification in violation of the equal protection clause; and (3)
whether the doctrine of equitable estoppel should be applied.

The hearing officer sustained the deficiency determination
issued to Aliant and denied Systems’ claim for overpayment of
sales and use tax. Aliant and Systems then appealed to the dis-
trict court for Lancaster County which set aside the orders of the
Department and the Commissioner. The trial court found that
Aliant and Systems are not subject to sales tax, interest, or
penalties relating to the gross receipts from the installation and
labor charges on the customer side of the D mark, but found that
the elements of equitable estoppel had not been proved. The trial
court did not address the second issue, the equal protection
claim. From that, the Department appeals to this court.

CarIToL PROCEDURE

Capitol, after being issued a deficiency assessment by the
Department, filed a petition for redetermination, and a hearing
was held before a hearing officer of the Commissioner. The
issue was whether the portion of the Department’s assessment of
sales tax on Capitol’s gross receipts relating to trip and labor
charges, installation charges, and programming charges for
installing, connecting, and servicing new telephone systems and
related equipment, and for moving, changing, and upgrading
existing telephone equipment and features, was properly subject
to sales tax in Nebraska. It should be noted that all of Capitol’s
charges were on the customer side of the D mark. The deficiency
assessment was upheld. Capitol appealed to the district court for
Lancaster County which affirmed the decision. The district court
found that under § 77-2702.07(2), gross receipts shall also mean
gross income received from the provision, installation, con-
struction, servicing, or removal of property used in connection
with the furnishing, installing, or connecting of telephone com-
munication service. Because of the substantially similar ques-
tions involved in these cases, they have been consolidated for
this court’s review and determination.
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BACKGROUND

LEGAL BACKGROUND

On March 1, 1983, the Nebraska Public Service Commission
issued an order directing that telephone customers would be
responsible for the installation, repair, and maintenance of new
inside station wiring and for the repair and maintenance of exist-
ing station wiring. Telephone customers were also allowed to
purchase their own terminal equipment from sources other than
the service provider.

The telephone company was to continue to own its facilities
up to the D mark. The D mark is the point at which the facilities
that are owned and maintained by the telephone company are
connected to the inside station wiring owned by and dedicated to
an individual customer’s use. Commencing June 1, 1983, owner-
ship of inside wire, station connections, and terminal equipment
within the premises of businesses and residences on the cus-
tomer’s side of the D mark was transferred to the customers.

Prior to 1986, separately stated charges for labor and services
rendered in installing or connecting tangible personal property
were excluded from the definition of gross receipts and, there-
fore, were not subject to taxation. In 1986, the Nebraska
Legislature extended the sales and use tax to the gross receipts
of any person involved in connecting and installing telephone,
telegraph, gas, electricity, sewer, water, and community antenna
service. 1986 Neb. Laws, L.B. 1027. The following year, the
Legislature removed the sales and use tax on the gross receipts
of any person involved in installing and connecting sewer, water,
gas, and electrical service. 1987 Neb. Laws, L.B. 523. The sales
and use tax on the gross receipts of telephone, telegraph, and
community antenna television service was retained.

Section 77-2703(1), which amendments have not substan-
tively changed the applicable law in effect during Capitol’s,
Aliant’s, and Systems’ audit periods beginning in 1993, provides
in relevant part:

There is hereby imposed a tax at the rate provided in sec-
tion 77-2701.02 upon the gross receipts from all sales of
tangible personal property sold at retail in this state, the
gross receipts of every person engaged as a public utility,
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as a community antenna television service operator or any
person involved in the connecting and installing of the ser-
vices defined in subdivision (2)(a), (b), or (d) of section
77-2702.07 .. ..

The current version of § 77-2702.07(2), which amendments also
have not substantively changed the applicable law in effect dur-

ing the audit periods beginning in 1993, defines “gross receipts

”

to include the following:

Gross receipts of every person engaged as a public utility
specified in this subsection or as a community antenna tele-
vision service operator or any person involved in connect-
ing and installing services defined in subdivision (2)(a), (b),
or (d) of this section shall mean:

(a) In the furnishing of telephone communication ser-
vice, the gross income received from furnishing local
exchange telephone service and intrastate message toll tele-
phone service. Gross receipts shall not mean (i) the gross
income, including division of revenue, settlements, or car-
rier access charges received on or after January 1, 1984,
from the sale of a telephone communication service to a
communication service provider for purposes of furnishing
telephone communication service or (ii) the gross income
attributable to services rendered using a prepaid telephone
calling arrangement. For purposes of this subdivision, a
prepaid telephone calling arrangement shall mean the right
to exclusively purchase telecommunications services that
are paid for in advance that enables the origination of calls
using an access number or authorization code, whether
manually or electronically dialed;

(b) In the furnishing of telegraph service, the gross
income received from the furnishing of intrastate telegraph
services;

@-....

Gross receipts shall also mean gross income received
from the provision, installation, construction, servicing, or
removal of property used in conjunction with the furnish-
ing, installing, or connecting of any public utility services
specified in subdivision (2)(a) or (b) of this section or com-



CAPITOL CITY TELEPHONE v. NEBRASKA DEPT. OF REV. 521
Cite as 264 Neb. 515

munity antenna television service specified in subdivision
(2)(d) of this section. Gross receipts shall not mean gross
income received from telephone directory advertising.

On September 22, 1986, Roger W. Hirsch, then the deputy
Tax Commissioner, wrote a “Dear Telephone Company™ letter.
The letter stated that telephone companies would be taxed only
on installation charges relating to the assembly and placement
of components necessary to effect delivery of service from the
company’s general delivery system up to, but not beyond, the
point where the service entered a customer’s premises. The
Commission has changed its position since this letter was sent,
but the record does not reveal any specific documentation
regarding this change.

In 1993, the Department’s regulation regarding telephone and
telegraph communication services, 316 Neb. Admin. Code, ch. 1,
§ 065.05 (1994), was formally amended in contravention of the
Hirsch letter, and was enacted on May 14, 1994. That regulation
provides: “Charges made by a telephone company to the cus-
tomer for installations, service connections, move and change
charges, service upgrades, optional features like call waiting or
voice mail, and construction costs constitute gross receipts for
telephone service and are taxable.”

Capitol, Aliant, and Systems maintain that the sales tax is
not applicable to the services they provide. They claim that the
above-cited laws are limited only to those installations and ser-
vices performed in the context of delivering a utility service,
which is not the context of their installations and services at
issue. The particular procedural background of each case is
presented below.

CarITOL

Capitol is a Nebraska corporation with its principal place of
business in Nebraska. It purchases and services premanufactured
telephone communications systems and equipment and resells
the telephone systems to small- and medium-sized businesses. It
also installs and maintains computer cabling networks and pag-
ing and intercom sound systems. Its systems and services consist
of a group of products that are sold as complete communications
systems with a variety of features and functions. The systems
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vary in size and cost depending on the complexity of the features,
functions, and telephones requested by the customer. The basic
unit of the systems sold during the relevant time period was a key
service unit (KSU) or a private branch exchange unit (PBX).

When Capitol sells a telephone system or equipment to a cus-
tomer in Nebraska, the customer has several options. The cus-
tomer can do his or her own installation, engage another party to
perform the installation, or have Capitol install the telephone
system. The installation process involves unpacking the various
components of the system and mounting the KSU or PBX to a
floor or wall. Parts of the PBX have to be connected. Wire or
cable would then be run from the PBX to various locations
throughout the building where the telephone jacks are located.
Individual systems are then connected to the system by running
a wire from the jacks to a plug in the telephone.

The telephones and the KSU or PBX are programmed to
incorporate the features ordered by the customer. The system
is physically linked with the local exchange telephone com-
pany’s wire or cable via the D mark, thereby interconnecting
the system with the local telephone facilities. This permits
each telephone on the system the ability to access the local
telephone exchange service. Capitol does not provide local
exchange telephone service or intrastate message toll service
in Nebraska. Capitol bills its customers for installing, connect-
ing, and servicing telephone systems, and for moving, chang-
ing, and upgrading the related equipment and features at the
customer’s request.

The Department conducted an audit for sales and consumer’s
use tax of the books and records of Capitol for the period
December 1, 1993, through October 31, 1997. As a result of said
audit, the Department issued a notice of deficiency determina-
tion to Capitol on April 1, 1998. Capitol timely filed a petition
for redetermination of its sales and use tax liability for the por-
tion of the sales tax deficiency relating to trip and labor charges,
installation charges, programming charges, and charges associ-
ated with moving, changing, and upgrading telephone systems
and related equipment. On October 22, 1999, the Commissioner
issued an order sustaining the deficiency determination and dis-
missing Capitol’s petition for redetermination.
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Capitol then appealed to the district court for Lancaster
County. The district court held that Capitol’s services are rendered
in conjunction with the furnishing, installing, or connecting of
local exchange and intrastate message toll service. Capitol has
appealed to this court. The amount of tax being protested is
$9,260, excluding interest and penalties.

ALIANT AND SYSTEMS

Aliant is a Delaware corporation domesticated under the laws
of Nebraska with its principal offices and place of business in
Lincoln, Nebraska. During the relevant time period (February 1,
1995, through March 31, 1998), Aliant operated as a diversified
communications company.

Aliant also purchased telephones and resold them to its resi-
dential and business customers. It provided and installed voice
mail and custom calling features such as call waiting and caller
identification remotely from its central office. If requested by a
customer, Aliant also installed materials such as inside wiring.

Systems is a Nebraska corporation with its principal offices
and place of business also in Lincoln. During the relevant time
period (July 1, 1995, through June 30, 1998), Systems provided
intrastate message toll service through its division known as
Lincoln Telephone Long Distance and later as Aliant Long
Distance, provided sales and leases of telephone systems and
other equipment, provided installation and training for the opera-
tion of telephone systems and other equipment, provided service
agreements related to telephone systems and other equipment,
and provided telephone answering service.

Systems also purchased premanufactured telephone systems
and resold them to customers. Among the systems it sold were
KSU, PBX, voice mail, call monitoring, facsimile machines,
and intercoms.

The Department conducted an audit of Aliant for compliance
with the sales and use tax laws of Nebraska for the period of
February 1, 1995, through March 31, 1998. The Department
issued a notice of deficiency determination to Aliant on or about
February 16, 1999. On March 11, Aliant timely filed a petition
for redetermination of such sales and use tax liability with the
Department. Aliant requested a redetermination of the audit
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findings, including, but not limited to, the application of sales
tax to gross receipts that Aliant derived from installations,
moves, equipment changes, and additions.

The Department also conducted an audit of Systems for com-
pliance with the sales and use tax laws of Nebraska for the period
July 1, 1995, through June 30, 1998. The Department issued a
notice of deficiency determination on or about November 30,
1999. Systems made payment of amounts set forth in the notice.
On or about January 26, 2000, Systems filed with the
Department a claim for overpayment of sales and use tax,
requesting a refund of amounts taxed, interest, and penalties paid
as a result of the audit of Systems, and the subsequent deficiency
assessment. The request for refund included sales tax on gross
receipts that Systems derived from labor involved in the installa-
tion of telephone systems, equipment, and wiring.

The Department assessed sales tax on installation labor ser-
vices provided by Aliant and Systems that were performed with
regard to customer-owned facilities on the customer side of the
D mark. As a result of a regulatory directive, these facilities
were not a part of the public utility operations of either Aliant or
Systems during the audit period. After consolidation of Aliant’s
petition for redetermination and Systems’ claim for overpay-
ment, on May 16 and 17, 2000, the Department conducted a
hearing. On July 20, the Commissioner issued her order sus-
taining the deficiency determination against Aliant and denying
Systems’ claim for overpayment of sales and use tax.

Aliant and Systems then appealed to the district court for
Lancaster County. The district court held that the weight of the
evidence supports Aliant and Systems’ argument that gross
receipts from the labor services at issue do not relate to public
utility functions, nor do such receipts relate to the connecting or
installing of services. Thus, the trial court set aside the order of
the Department and the Commissioner and stated that Aliant and
Systems were not subject to sales tax, interest, or penalties relat-
ing to the gross receipts from the installation charges on the cus-
tomer side of the D mark.

The Department has now appealed to this court. Again, the
disputed items relate only to the various installation services
performed by Aliant and Systems on the customer side of the
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D mark, and the sales tax on those charges are $136,095 and
$98,307, respectively.

ASSIGNMENTS OF ERROR

Capitol argues, rephrased, that its gross receipts from con- '
necting and installing telephone communications systems are
not subject to Nebraska sales tax pursuant to §8§ 77-2703(1)
and 77-2702.07(2) and that the trial court erred in finding that
they were.

The Department argues just the opposite both in response to
Capitol’s assignment of error and in its own assignment of error
against Aliant and Systems. The Department argues, rephrased,
that the gross receipts of Aliant and Systems derived from
charges for the provision, installation, or construction of property
used in conjunction with the furnishing, installing, or connecting
of telephone communication services are subject to Nebraska
sales tax, pursuant to §§ 77-2703(1) and 77-2702.07(2), and that
the trial court erred in finding they were not.

On cross-appeal, Aliant and Systems argue (1) that the trial
court erred in failing to conclude that the Department’s imposi-
tion of sales tax upon Aliant and Systems, while refusing to
impose sales tax upon other providers of the same services, con-
stitutes an unconstitutional denial of equal protection and (2)
that the trial court erred in finding that Aliant and Systems failed
to meet their burden to prove that the Department and the
Commissioner are equitably estopped from assessing sales tax
on the gross receipts at issue in this case.

STANDARD OF REVIEW

[1] A judgment or final order rendered by a district court in a
judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. Young v. Neth, 263 Neb. 20, 637
N.W.2d 884 (2002); Gottsch Feeding Corp. v. State, 261 Neb.
19, 621 N.w.2d 109 (2001).

[2] When reviewing an order of a district court under the
Administrative Procedure Act for errors appearing on the record,
the inquiry is whether the decision conforms to the law, is sup-
ported by competent evidence, and is neither arbitrary, capricious,
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nor unreasonable. Young v. Neth, supra; Gottsch Feeding Corp. v.
State, supra.

[3] An appellate court, in reviewing a district court judgment
for errors appearing on the record, will not substitute its factual
findings for those of the district court where competent evidence
supports those findings. Gottsch Feeding Corp. v. State, supra.

[4] To the extent the interpretation of statutes and regula-
tions is involved, questions of law are presented, in connection
with which an appellate court has an obligation to reach an
independent conclusion irrespective of the decision made by
the court below, according deference to an agency’s interpreta-
tion of its own regulations, unless plainly erroneous or incon-
sistent. Inner Harbour Hospitals v. State, 251 Neb. 793, 559
N.W.2d 487 (1997).

[5] An appellate court will not consider an issue on appeal that
was not passed upon by the trial court. J.B. Contracting Servs. v.
Universal Surety Co., 261 Neb. 586, 624 N.W.2d 13 (2001).

ANALYSIS

WHETHER GROSS RECEIPTS AT ISSUE ARE TAXABLE

Capitol, Aliant, and Systems argue that the gross receipts
from the labor services at issue do not relate to a public utility
function, nor were they received from the provision, installation,
construction, servicing, or removal of property used in conjunc-
tion with the furnishing, installing, or connecting of a public
utility service pursuant to §§ 77-2703(1) and 77-2702.07(2).

[6] Capitol specifically points to the 1986 “Dear Telephone
Company” letter written by Hirsch to support its position that
those charges are not taxable under §§ 77-2703(1) and
77-2702.07(2). The Department’s regulation § 065.05 provides:
“Charges made by a telephone company to the customer for
installations, service connections, move and change charges,
service upgrades, optional features like call waiting or voice
mail, and construction costs constitute gross receipts for tele-
phone service and are taxable.” Agency regulations, properly
adopted and filed with the Secretary of State of Nebraska, have
the effect of statutory law. Lackawanna Leather Co. v. Nebraska
Dept. of Rev., 259 Neb. 100, 608 N.W.2d 177 (2000).
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The Aliant and Systems trial court concluded that neither
§ 77-2703(1) nor § 77-2702.07(2) provides a basis for assessing
sales tax on the gross receipts from the labor services provided
by Aliant or Systems. The trial court, in the Aliant and Systems’
case, also held that the Department could not through adoption
of § 065.05 enlarge its power to assess sales tax.

[7] The Department interprets §§ 77-2703(1) and
77-2702.07(2) as allowing for the gross receipts from the rele-
vant labor services of Capitol, Aliant, and Systems to be subject
to taxation. Although construction of a statute by a department
charged with enforcing it is not controlling, considerable weight
will be given to such a construction. This is particularly so when
the Legislature has failed to take any action to change such an
interpretation. Cox Cable of Omaha v. Nebraska Dept. of
Revenue, 254 Neb. 598, 578 N.W.2d 423 (1998).

Section 065.05 became effective May 14, 1994. Since Aliant’s
and Systems’ tax deficiencies were from 1995 to 1998, the Hirsch
letter had no effect as to Aliant or Systems. As to Capitol, how-
ever, its audit period was December 1, 1993, to October 31, 1997.
Since § 065.05 became effective on May 14, 1994, the Hirsch let-
ter was in existence with regard to Capitol from December 1,
1993, through May 14, 1994. The Hirsch letter, however, was not
controlling and is not a rule or regulation. See Perryman v.
Nebraska Dept. of Corr. Servs., 253 Neb. 66, 568 N.W.2d 241
(1997) (Department of Correctional Services’ memorandum did
not constitute rule or regulation), disapproved on other grounds,
Johnson v. Clarke, 258 Neb 316, 603 N.W.2d 373 (1999).

[8] In Perryman, we were required to determine whether a
memorandum by the director of the Department of Correctional
Services was a rule or regulation. This memorandum was written
in response to a letter containing a legal opinion from the
Attorney General. The memorandum advised that, effective
immediately, the application of good time toward mandatory min-
imum sentences imposed for certain drug offenses was to be dis-
continued. We held in Perryman that the memorandum did not
constitute a rule or regulation. See, also, Neb. Rev. Stat.
§ 84-901(2) (Reissue 1999). We conclude that the Hirsch letter is
akin to the Department of Correctional Services’ director’s mem-
orandum in Perryman. The Hirsch letter is not a rule or regulation.
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Even if the Hirsch letter was a rule or regulation, an administra-
tive agency cannot use its rulemaking power to modify, alter, or
enlarge provisions of a statute which it is charged with adminis-
tering. Spencer v. Omaha Pub. Sch. Dist., 252 Neb. 750, 566
N.W.2d 757 (1997); Clemens v. Harvey, 247 Neb. 77, 525 N.W.2d
185 (1994).

[9] Additionally, statutory interpretation presents a question
of law, in connection with which an appellate court has an obli-
gation to reach an independent conclusion irrespective of the
decision made by the court below. In the absence of anything to
the contrary, statutory language is to be given its plain and ordi-
nary meaning; an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous. Philpot v. Aguglia, 259 Neb. 573, 611
N.W.2d 93 (2000); Ferguson v. Union Pacific RR. Co., 258 Neb.
78, 601 N.W.2d 907 (1999).

[10] In discerning the meaning of a statute, a court must
determine and give effect to the purpose and intent of the
Legislature as ascertained from the entire language of the
statute considered in its plain, ordinary, and popular sense. It
is the court’s duty to discover, if possible, the Legislature’s
intent from the language of the statute itself. Burlington
Northern & Santa Fe Ry. Co. v. Chaulk, 262 Neb. 235, 631
N.w.2d 131 (2001).

We previously addressed a similar issue of statutory interpre-
tation in Cox Cable of Omaha v. Nebraska Dept. of Revenue, 254
Neb. 598, 578 N.W.2d 423 (1998). In that case, Cox hired inde-
pendent contractors to perform the installation of “house drops.”
These drops connect the distribution plant to a subscriber’s resi-
dence, thereby enabling the subscriber to receive cable televi-
sion. A use tax was assessed to Cox for the charges paid to the
independent contractors for the installation of house drops. Cox
maintained that the tax applied only to the franchise company
when it performed the installation services because the indepen-
dent contractors were not licensed cable providers.

This court, however, rejected that argument, stating:

The tax imposed by § 77-2703(1) is on the gross
receipts of cable television service operators “or any per-
son involved in the connecting and installing” of regulated
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television services. Section 77-2703(1) clearly reflects an
intent to tax not only the receipts of cable television ser-
vice operators, but also the receipts of persons who are not
franchised entities but perform services involving the con-
nection and installation of regulated television services.
Similarly, § 77-2702(4)(b)(iv) defines “gross receipts” to
include not only gross income from furnishing regulated
cable television service, but also gross income from the
installation and construction of tangible personal property
“used in conjunction with” the installation or connection
of regulated cable television services.
254 Neb. at 604, 578 N.W.2d at 427.

We held in Cox Cable of Omaha that if the Legislature had
intended to tax only the gross receipts attributable to connection
and installation services performed by the holder of a franchise
or permit, it could have so stated. However, the Legislature’s use
of broader language reflects that it intended the scope of the tax
to extend beyond the receipts of the franchised entity to other
persons or entities who derive revenue from performing services
which involve the “installing” or “connecting” of regulated tele-
vision services. Therefore, we held that the tax imposed by
§ 77-2703(1) extended to independent contractors’ gross receipts
derived from services which they performed in installing house
drops pursuant to their contractual agreements with Cox. Cox
Cable of Omaha v. Nebraska Dept. of Revenue, supra.

We conclude that §§ 77-2703(1) and 77-2702.07(2) allow for
the charges at issue to be taxable. The definition of “gross
receipts” in § 77-2702.07(2) encompasses every person engaged
in furnishing telephone communication services or any person
involved in connecting and installing telephone communication
services. Subsection (2)(a) provides that gross receipts include
the gross income from furnishing local exchange service and
intrastate message toll telephone service. Additionally, the defi-
nition of “gross receipts” is broadened by subsection (2)(d) to
include in the gross income revenue received from the provi-
sion, installation, construction, servicing, or removal of property
used in conjunction with the furnishing, installing, or connect-
ing of any public utility service, including telephone communi-
cation service.
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The language of § 77-2703(1) ties in closely to the definition
of “gross receipts” in § 77-2702.07(2). Section 77-2702.07(2)
imposes a sales tax on the gross receipts of every person engaged
as a public utility or any person involved in the connecting and
installing of public utility service, including telephone commu-
nication service.

If the Legislature had intended only labor on the regulated side
of the D mark to be taxable, it could have so stated in the statute.
It did not, however, and instead stated that not only would the
gross receipts of the public utility be taxed, but so would the
gross receipts of “any person involved in the connecting and
installing of the services defined in subdivision (2)(a), (b), or (d)
of section 77-2702.07.” § 77-2703(1).

We agree with the trial court in Capitol’s case and find that the
gross receipts of Capitol, Aliant, and Systems at issue are taxable.
Regardless of who owns the inside wiring or terminal equipment,
it is used in conjunction with the equipment of the telephone ser-
vice carrier to provide the level of telecommunication service
required by the customer. Capitol, Aliant, and Systems are
engaged in installing and connecting telephones, wires, cables,
consoles, and other property that form the telephone communica-
tion systems. Their telephone systems are connected or united
with the local exchange network to carry telephone service into
their customers’ premises, and it is highly unlikely that their cus-
tomers would pay for the systems if they would not have access
to local telephone service. The services are, therefore, plainly ren-
dered in conjunction with the furnishing, installing, or connecting
of any local exchange service or intrastate message toll telephone
service, even when performed on the customer side of the D mark.

We conclude that § 065.05 does not alter or enlarge the pro-
visions of §§ 77-2703(1) and 77-2702.07(2) and, therefore, that
the gross receipts of Capitol, Aliant, and Systems at issue are
subject to Nebraska sales tax pursuant to §§ 77-2703(1) and
77-2702.07(2). We thus affirm the decision of the Capitol trial
court and reverse the decision of the Aliant and Systems trial
court on this issue.

EQUAL PROTECTION
Equal protection is not raised as an issue in Capitol’s case. In
Aliant and Systems’ cross-appeal, they argue that the Department’s



CAPITOL CITY TELEPHONE v. NEBRASKA DEPT. OF REV. 531
Cite as 264 Neb. 515

selective imposition of sales tax upon them constitutes an
unconstitutional denial of equal protection. They claim discrim-
inatory treatment subjecting them to taxes not imposed upon
others in the same class performing exactly the same services.
[11,12] The trial court, because it determined that the installa-
tions performed by Aliant and Systems were not subject to the
sales tax under the relevant statutes, did not address the equal pro-
tection claim that Aliant and Systems presented. In appellate pro-
ceedings, the examination by the appellate court is confined to
questions which have been determined by the trial court. Maxwell
v. Montey, 262 Neb. 160, 631 N.W.2d 455 (2001). An appellate
court will not consider an issue on appeal that was not passed
upon by the trial court. J.B. Contracting Servs. v. Universal Surety
Co., 261 Neb. 586, 624 N.W.2d 13 (2001). This court has held
that a constitutional issue not presented to or passed upon by the
trial court is not appropriate for consideration on appeal. See In re
Adoption of Luke, 263 Neb. 365, 640 N.W.2d 374 (2002).
Therefore, we remand the equal protection issue raised by
Aliant and Systems to the trial court for its consideration.

EqQuitaBLE ESTOPPEL

Aliant and Systems also argue on cross-appeal that the
Department is equitably estopped from retracting, without
appropriate notice, the position delineated in the Hirsch letter.
They claim that in reliance upon the letter, Aliant’s billing sys-
tem was changed, and it is exactly what the Department
intended to happen. Despite the Department’s contentions that
the letter was intended to be an interim statement, nowhere in
the letter is that so stated, and the Department has never explic-
itly revoked or rescinded the letter.

[13] This court has set forth six elements that must be satis-
fied for the doctrine of equitable estoppel to apply: (1) conduct
which amounts to a false representation or concealment of mate-
rial facts or, at least, which is calculated to convey the impres-
sion that the facts are otherwise than, and inconsistent with,
those which the party subsequently attempts to assert; (2) the
intention, or at least the expectation, that such conduct will be
acted upon by, or influence, the other party or other persons; (3)
knowledge, actual or constructive, of the real facts; (4) lack of
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knowledge and the means of knowledge of the truth as to the
facts in question; (5) reliance, in good faith, upon the conduct or
statements of the party to be estopped; and (6) action or inaction
based thereon of such a character as to change the position or
status of the party claiming the estoppel. See Woodard v. City of
Lincoln, 256 Neb. 61, 588 N.W.2d 831 (1999).

The facts are that the Hirsch letter was dated September 22,
1986, and § 065.05 was issued in 1993, effective May 14, 1994.
The regulation therefore superseded the Hirsch letter and was in
full force and effect during the relevant time periods. Aliant and
Systems are not being assessed taxes for periods before the
issuance of § 065.05.

We agree with the trial court that the issuance of § 065.05 put
Aliant and Systems on notice that they should no longer rely on
the Hirsch letter. Agency regulations must be subject to a public
hearing prior to their adoption, and § 065.05 has been a matter of
public record since 1993. Additionally, Systems had notice from
their customers that the Department changed its position with
regard to installation charges. Had Aliant and Systems consulted
the Department, they would have been further advised of the
Department’s position. Thus, under the facts of the case, it cannot
be said that Aliant and Systems lacked the means to ascertain the
correct interpretation and application of the law on the subject.

We therefore hold that the doctrine of equitable estoppel can-
not be applied under the facts of this case.

CONCLUSION

We conclude that under §§ 77-2703(1) and 77-2702.07(2), the
installation and labor charges at issue are subject to sales tax. The
language of the statutes is broadly worded, and deference is to be
given to the Department’s interpretation. Additionally, the lan-
guage in its common, ordinary sense provides for the taxing of
these activities.

We remand to the trial court Aliant and Systems’ equal pro-
tection claim as set forth in its cross-appeal, as the trial court did
not pass on the issue.

Finally, we conclude that the trial court in the Aliant and
Systems case was correct in holding that equitable estoppel is
not applicable under the facts of this case.
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We affirm the ruling of the trial court in the case of Capitol.
We reverse the decision of the trial court in the case of Aliant
and Systems as to its holding that the installation and labor
charges at issue were not taxable under §§ 77-2703(1) and
77-2702.07(2); affirm that court’s holding as to Aliant and Sys-
tems’ equitable estoppel claim; and remand Aliant and Systems’
equal protection claim to the trial court for its consideration.
JUDGMENT IN No. S-00-879 AFFIRMED.
JUDGMENT IN No. S-01-558 AFFIRMED IN PART,
AND IN PART REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

GREEN TREE FINANCIAL SERVICING CORPORATION, APPELLEE, V.
RANDY SUTTON AND RITA SUTTON, APPELLANTS, AND
WILL ANDERS AND TONI ANDERS, APPELLEES.

650 N.W.2d 228
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1. Directed Verdict. A trial court should direct a verdict as a matter of law only when
the facts are conceded, undisputed, or such that reasonable minds can draw but one
conclusion therefrom.

2. Directed Verdict: Appeal and Error. In reviewing a trial court’s ruling on a motion
for directed verdict, an appellate court must treat the motion as an admission of the
truth of all competent evidence submitted on behalf of the party against whom the
motion is directed; such being the case, the party against whom the motion is directed
is entitled to have every controverted fact resolved in its favor and to have the bene-
fit of every inference which can reasonably be deduced from the evidence.

3. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make such discretion a factor in deter-
mining admissibility.

4. Trial: Evidence: Appeal and Error. A trial court has the discretion to determine the
relevancy and admissibility of evidence, and such determinations will not be dis-
turbed on appeal unless they constitute an abuse of that discretion.

5. Security Interests. The filing of a financing statement is not necessary or effective to
perfect a security interest in property subject to Neb. Rev. Stat. § 60-110 (Reissue 1998).

6. Property: Appurtenances: Vendor and Vendee. The characterization put upon arti-
cles as fixtures or nonfixtures by parties to a purchase contract should be upheld
where the rights of third parties are not adversely affected, no statute suggests a con-
trary result, and the articles are not so completely merged with the realty as to prevent
removal of the article without material injury to the realty.
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7. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan-
guage is to be given its plain and ordinary meaning; an appellate court will not resort
to interpretation to ascertain the meaning of statutory words which are plain, direct,
and unambiguous.

8. Motor Vehicles: Appurtenances. Neb. Rev. Stat. §§ 60-102 to 60-117 (Reissue
1993) apply to all motor vehicles, commercial trailers, and semitrailers required to be
registered under Neb. Rev. Stat. §§ 60-301 to 60-306 (Reissue 1993) and all cabin
trailers defined in Neb. Rev. Stat. § 60-614 (Reissue 1993).

9. Appurtenances: Words and Phrases. According to Neb. Rev. Stat. § 71-4603
(Reissue 1996), a “manufactured home” is defined as a structure, transportable in
one or more sections, which in the traveling mode, is 8 body feet or more in width
or 40 body feet or more in length or, when erected on site, is 320 or more square feet
and which is built on a permanent chassis and designed to be used as a dwelling with
or without a permanent foundation when connected to the required utilities and
includes the plumbing, heating, air-conditioning, and electrical systems contained in
the structure.

10. Actions: Pleadings. Although a pleading should not leave uncertainty as to the theory
of recovery on which the pleader wishes to proceed, in actions not involving extraor-
dinary remedies, general pleadings are to be liberally construed in favor of the pleader.

Appeal from the District Court for Morrill County: PauL D.
EMpsoN, Judge. Affirmed in part, and in part reversed and
remanded.

Gregory J. Beal, of Gregory J. Beal & Associates, P.C., for
appellants.

Richard A. Drews, of Taylor, Kluver, Peters & Drews, for
appellee Green Tree Financial Servicing Corporation.

HEeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorRMACK, and MILLER-LERMAN, JJ.

McCorMack, J. .
NATURE OF CASE

In this replevin action, Randy Sutton and Rita Sutton appeal
the decision in favor of appellee Green Tree Financial Servicing
Corporation, now known as Conseco Finance Servicing
Corporation (Green Tree). Green Tree sought possession of a
manufactured home situated on real estate purchased by the
Suttons. The Suttons were not debtors, but were in possession of
the manufactured home at the time the action was commenced.
Prior to trial, Green Tree obtained an order allowing it to take
possession of the manufactured home. At the time of trial, the
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home was already in Green Tree’s possession. The trial court
directed a verdict in favor of Green Tree for possession of the
manufactured home, but denied Green Tree’s request for
loss-of-use damages. No cross-appeal was taken by Green Tree.
The trial court also directed a verdict against the Suttons on their
claim for damages to their real property.

BACKGROUND

On or about March 25, 1997, Steven D. Beck and Lynda J.
Beck made, executed, and delivered to Green Tree a manufac-
tured home promissory note, security agreement, and disclo-
sure statement (contract). Pursuant to the contract, the Becks
were to make 360 monthly payments to Green Tree for the pur-
chase of a manufactured home. Green Tree was to get a secu-
rity interest in the home, which is noted on the certificate of
title to the home.

The manufactured home was placed by the Becks on real
property in Morrill County, which the Becks purchased from
John Riggs. That transaction took place in December 1996. The
Becks later filed for protection in the U.S. Bankruptcy Court for
the District of Nebraska, but Green Tree obtained an order
granting it relief from the automatic stay provisions.

On April 28, 1999, Green Tree filed a proof of claim with
respect to its secured claim in the amount of $57,504.19. Under
the contract for the sale of the manufactured home, the failure to
make payments and the filing of bankruptcy were acts of
default. This default entitled Green Tree to accelerate the full
amount due under the contract and to repossess the home.

Sometime prior to July 16, 1999, the Becks abandoned the
subject property. On June 15, 1999, the trustee executed a deed
of reconveyance to “the person or persons entitled thereto.” That
same day, the trustee sold the real estate subject to the deed of
trust to Timothy B. Riggs. On July 16, 1999, a warranty deed
from Timothy Riggs and Kellye Riggs was given to Camp
Clarke Ranch, L.L.C., conveying certain real estate, including
the land on which the manufactured home was located. That
same day, a warranty deed and attached plat from Camp Clarke
Ranch, L.L.C., was given to the Suttons conveying the real
estate at issue to the Suttons for $52,200.
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At no time prior to the trustee’s sale or the filing of the deed
of reconveyance did Green Tree file or record a lien or claim of
interest in the real estate. The Suttons checked for liens in the
real estate records of Morrill County, but did not check the
Morrill County clerk’s records regarding a certificate of title to
the manufactured home, or any liens thereon.

Randy Sutton testified that the value of the real property
would have been only $700 per acre without the home. He
assumed the home went with the land, and gave $52,200 for the
property, which would have otherwise been farm ground. The
Suttons claim that they were unaware of Green Tree’s interest in
the manufactured home until they learned otherwise on or about
July 26, 1999.

The Suttons leased the manufactured home to Will Anders
and Toni Anders, who occupied it until Green Tree commenced
a replevin action. The Anderses moved out of the manufactured
home and have no further interest in the proceeding.

Green Tree filed a replevin action to recover possession of the
manufactured home. After a temporary possession hearing, the
trial court entered an order granting immediate possession of the
home to Green Tree. Green Tree posted an undertaking in
replevin and a bond in the amount of $120,000. Green Tree
hired a transfer company to remove the home and take it to a
mobile home park in North Platte, Nebraska.

Under a writ of replevin, Morrill County Sheriff John Edens
was ordered to deliver the manufactured home, a 1997
Guerdon Premier, 28- by 58-foot “mobile home,” serial No.
GDGENE(0997158531/I1. He oversaw the removal of the
home, and met with the transfer company at approximately 9
a.m. on January 13, 2000. He observed the skirting around the
manufactured home had been removed and jacks had been
placed underneath the home to split the home into trailers. The
only foundation observed by Edens was a flat cement surface.
The home was sitting on cinder blocks, and attached under-
neath the trailers were axles and tongues.

Edens did not stay the entire day to observe the removal of
the manufactured home, but checked in periodically until the
home was removed around 4 p.m. He was not present when the
home was actually driven off the property, but arrived soon after



GREEN TREE FIN. SERVICING v. SUTTON 537
Cite as 264 Neb. 533

the workers had left. He observed no damage to the trees or the
real estate other than tire tracks on the grass where the trucks
had driven. However, according to Randy Sutton, water lines
were cut, left open, and exposed; septic system pipes were
destroyed; a pump was removed from a well; and the real prop-
erty was left in a state of utter destruction. The Suttons claim
thousands of dollars in damages to their property by reason of
the removal of the manufactured home.

During the testimony of Edens, the Suttons attempted to offer
photographs of the property. Green Tree objected. An order was
previously entered requiring all exhibits to be provided by
September 13, 2000, unless good cause was shown. The pho-
tographs, marked as exhibits 39 to 47 were not produced by
September 13, or prior to trial. Green Tree objected to the pho-
tographs on the basis that the pretrial order directed all exhibits
to be provided by September 13, unless good cause was shown.
The first time the attorney for Green Tree had seen any of these
photographs was at the trial. The Suttons’ attorney responded
that the photographs were offered only as impeachment of
Edens’ testimony, since he testified that he did not see any dam-
age to the real estate. The trial court sustained the objection,
stating that Edens “didn’t say there wasn’t any damage. He said
he didn’t see any.”

At the conclusion of the evidence, Green Tree moved for a
directed verdict on all of the issues. The trial court sustained the
motion as to whether Green Tree rightfully possessed the prop-
erty, but denied the motion as to whether Green Tree was enti-
tled to damages and as to whether the Suttons’ counterclaim
should be dismissed.

Before the jury was instructed, the trial court reconsidered its
decision on Green Tree’s motion to dismiss. Finding that the
claim for damages incident to the removal of the manufactured
home was insufficiently pled to be submitted to the jury, the trial
court dismissed the Suttons’ counterclaim with prejudice.

ASSIGNMENTS OF ERROR
According to the Suttons, the trial court erred (1) in directing
a verdict in favor of Green Tree on the issue of whether it had
the right to immediate possession of the manufactured home; (2)
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in finding that it was not necessary for Green Tree to make a fix-
ture filing in order to perfect a security interest in the manufac-
tured home and ruling that Green Tree could treat the subject
property as a motor vehicle or personal property rather than as
property affixed to real estate; (3) in refusing to submit to the
jury the issue of whether their real property had been damaged
as a result of the removal of the manufactured home from said
real property; and (4) in its rulings on evidence, the cumulative
effect of which constitutes prejudicial error toward them.

STANDARD OF REVIEW

[1] A trial court should direct a verdict as a matter of law only
when the facts are conceded, undisputed, or such that reasonable
minds can draw but one conclusion therefrom. Suburban Air
Freight v. Aust, 262 Neb. 908, 636 N.W.2d 629 (2001).

[2] In reviewing a trial court’s ruling on a motion for directed
verdict, an appellate court must treat the motion as an admis-
sion of the truth of all competent evidence submitted on behalf
of the party against whom the motion is directed; such being
the case, the party against whom the motion is directed is enti-
tled to have every controverted fact resolved in its favor and to
have the benefit of every inference which can reasonably be
deduced from the evidence. Fackler v. Genetzky, 263 Neb. 68,
638 N.W.2d 521 (2002).

[3,4] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved only
when the rules make such discretion a factor in determining
admissibility. V.C. v. Casady, 262 Neb. 714, 634 N.W.2d 798
(2001). A trial court has the discretion to determine the rele-
vancy and admissibility of evidence, and such determinations
will not be disturbed on appeal unless they constitute an abuse
of that discretion. Sharkey v. Board of Regents, 260 Neb. 166,
615 N.W.2d 889 (2000).

ANALYSIS

GREEN TREE’S RIGHT TO POSSESSION
The trial court directed a verdict in favor of Green Tree as to
the issue of possession. The trial court necessarily found that
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Green Tree had a valid lien on the manufactured home listed on
the certificate of title, that it did not need to make a fixture fil-
ing in order to perfect its security interest, and that the manu-
factured home could be treated as a motor vehicle rather than as
property affixed to real estate.

Neb. Rev. Stat. § 60-110 (Reissue 1998) provides:

The provisions of article 9, Uniform Commercial Code,
shall never be construed to apply to or to permit or require
the deposit, filing, or other record whatsoever of a security
agreement, conveyance intended to operate as a mortgage,
trust receipt, conditional sales contract, or similar instru-
ment or any copy of the same covering a motor vehicle.
Any mortgage, conveyance intended to operate as a security
agreement as provided by article 9, Uniform Commercial
Code, trust receipt, conditional sales contract, or other sim-
ilar instrument covering a motor vehicle . . . if a notation of
the same has been made by the county clerk or the
Department of Motor Vehicles on the face thereof, shall be
valid as against the creditors of the debtor, whether armed
with process or not, and subsequent purchasers, secured
parties, and other lienholders or claimants but otherwise
shall not be valid against them . . . .

[5] At the time that Green Tree filed its petition in replevin,
Neb. U.C.C. § 9-302(3)(b) (Cum. Supp. 1996) stated that the fil-
ing of a financing statement is not necessary or effective to per-
fect a security interest in property subject to § 60-110 (now
found at Neb. U.C.C. § 9-311(a)(2)(i) (Reissue 2001)). Thus, a
lien on a motor vehicle under § 60-110 is valid when noted on
the certificate of title, and not through a fixture filing under arti-
cle 9 of the Uniform Commercial Code.

[6] In Metropolitan Life Ins. Co. v. Reeves, 223 Neb. 299, 389
N.W.2d 295 (1986), we stated that the characterization put upon
articles as fixtures or nonfixtures by parties to a purchase con-
tract should be upheld where the rights of third parties are not
adversely affected, no statute suggests a contrary result, and the
articles are not so completely merged with the realty as to pre-
vent removal of the article without material injury to the reaity.
The original contract between the Becks and Green Tree clearly
demonstrate their intent for the manufactured home to remain
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personal property and not become a fixture. Paragraph 9 of the

contract between the Becks and Green Tree states:
I agree that regardless of how my Manufactured Home is
attached to the real property and regardless of how your
security interest in my Manufactured Home is perfected and
regardless of whether an affidavit of affixture (or other sim-
ilar instrument identifying the property as a fixture) has been
recorded, my Manufactured Home is and shall remain per-
sonal property and is not and shall not become a fixture or
part of the real property unless you consent in writing and
state law permits a contrary classification. I agree to pay any
and all personal property taxes assessed against my
Manufactured Home and agree that failure to pay such taxes
shall constitute a default under paragraph 14 on page 3.

[7] To the extent the Suttons claim to be innocent third par-
ties adversely affected by the intent of the original parties or that
removal of the manufactured home would materially injure the
real property upon which it is placed, the plain language of the
Nebraska Revised Statutes dictates that Green Tree was entitled
to immediate possession of the manufactured home and did not
need to file a fixture filing. In the absence of anything to the
contrary, statutory language is to be given its plain and ordinary
meaning; an appellate court will not resort to interpretation to
ascertain the meaning of statutory words which are plain, direct,
and unambiguous. Manker v. Manker, 263 Neb. 944, 644
N.W.2d 522 (2002); Chambers v. Lautenbaugh, 263 Neb. 920,
644 N.W.2d 540 (2002).

[8] Neb. Rev. Stat. § 60-102 (Reissue 1993) states, “Sections
60-102 to 60-117 shall apply to motor vehicles, commercial
trailers, and semitrailers required to be registered under sections
60-301 to 60-306 and all cabin trailers defined in section
60-614 . . . .” (Emphasis supplied.) Neb. Rev. Stat. § 60-614
(Reissue 1993) defines a cabin trailer as

a trailer or semitrailer which is designed, constructed, and
equipped as a dwelling place, living abode, or sleeping
place, whether used for such purposes or instead perma-
nently or temporarily for the advertising, sale, display, or
promotion of merchandise or services or for any other
commercial purpose . . . . Cabin trailer shall not mean a
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trailer or semitrailer which is permanently attached to real
estate. There shall be three classes of cabin trailers:

(2) Mobile home which shall include cabin trailers more
than one hundred two inches in width or more than forty
feet in lengthl[.]

The issue is, therefore, whether a “manufactured home” is with-
in the scope of § 60-110 as a “cabin trailer” or “mobile home.”

According to the Suttons, none of the statutory definitions
setting forth what a motor vehicle is suggest that a manufac-
tured home is a motor vehicle. Therefore, the Suttons claim that
Green Tree was required to make a fixture filing. They claim
that absent a fixture filing, Riggs, as an innocent purchaser for
value without notice, passed title to the manufactured home to
the Suttons.

Green Tree, on the other hand, argues that it did all acts nec-
essary under Nebraska law to obtain a perfected security inter-
est in the manufactured home. Green Tree’s lien was noted on
the face of the certificate of title and was valid against the
Suttons. Thus, Green Tree was entitled to immediate possession
of the manufactured home.

[9] According to Neb. Rev. Stat. § 71-4603(1) (Reissue 1996),
a “manufactured home” is defined as

a structure, transportable in one or more sections, which in
the traveling mode is eight body feet or more in width or
forty body feet or more in length or when erected on site is
three hundred twenty or more square feet and which is
built on a permanent chassis and designed to be used as a
dwelling with or without a permanent foundation when
connected to the required utilities and includes the plumb-
ing, heating, air conditioning, and electrical systems con-
tained in the structure . . . .

The size of the manufactured home is 28 feet by 58 feet. The
home was not attached to real estate when originally purchased.
It is designed, constructed, and equipped as a dwelling place,
living abode, or sleeping place, and was used as a permanent
residence. It is designed to be moved, and is issued or delivered
in two parcels or sections. Both Will Anders and Edens reported
seeing axles attached to the bottom of the home.
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Pursuant to Neb. Rev. Stat. §§ 71-4621(1), 76-1463, and
81-5,138 (Reissue 1996), the term “mobile home” includes
“manufactured homes.” While these statutes do not involve the
certificates of title, they do provide insight as to how Nebraska
law views manufactured homes. Nebraska law includes the term
“manufactured home” within the definition of “mobile home.”

Pursuant to Neb. Rev. Stat. § 60-113 (Reissue 1993), once the
manufactured home was affixed to real property, the owner, in
order to have the lien on a motor vehicle title canceled, would
go to the county clerk’s office to have the certificate of title sur-
rendered. However, the lien noted on the certificate of title
would still be valid if Green Tree did not consent to its being
canceled. There appears to be nothing in the record which
demonstrates that the Becks or the Suttons had the certificate of
title surrendered or canceled. Thus, Green Tree would still have
a valid lien on the manufactured home even if it was determined
to be affixed to the Suttons’ real property.

Other courts have come to similar decisions regarding the
effect of noting a lien for a mobile home or manufactured home
on a certificate of title. See, Brockbank v. Best Capital Corp., 341
S.C. 372,534 S.E.2d 688 (2000) (security interest in mobile home
is perfected when such interest is listed on certificate of title to
mobile home); ENT Fed. Cr. Un. v. Chrysler First Fin., 826 P.2d
430 (Colo. App. 1992) (noting lien on certificate of title was all
that was required to create lien on manufactured home);
Beneficial Finance Co. v. Schroeder, 12 Kan. App. 2d 150, 737
P.2d 52 (1987), review denied 241 Kan. 838, 737 P.2d 52 (bank
properly perfected its security interest in mobile home by noting
its interest on mobile home’s certificate of title, and court noted
that, as practical matter, if mobile homes were subject to fixture
filing requirements, secured party with interest in mobile home
could maintain priority only by making new fixture filing each
time mobile home was moved). See, also, Hiers v. Bank One, 946
S.W.2d 196 (Ky. App. 1996); Hughes v. Young, 115 N.C. App.
325, 444 S.E.2d 248 (1994), review denied 337 N.C. 692, 448
S.E.2d 525; Bank of Commerce v. Waddell, 731 S.W.2d 61 (Tenn.
App. 1986); T & O Mobile Homes v. United California Bank, 40
Cal. 3d 441, 709 P.2d 430, 220 Cal. Rptr. 627 (1985) (decided
under statutory scheme applicable during relevant transactions).
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Based on the above discussion, we conclude that the trial
court did not err in granting Green Tree a directed verdict as to
whether it had a right to immediate possession of the manufac-
tured home. Green Tree noted its lien on the certificate of title to
the manufactured home and did not need to make a fixture fil-
ing. It could thus treat the property as personal property rather
than a fixture, since the certificate of title has not been surren-
dered with Green Tree’s consent.

SutTONS’ DAMAGES ,

The Suttons also argue that the trial court erred in refusing to
submit to the jury the issue of whether their real property had
been damaged as a result of the removal of the manufactured
home. The trial court held that the Suttons failed to sufficiently
plead damages to their property caused by the manner of remov-
ing the home and that judgment on that issue was to be directed
in favor of Green Tree.

We disagree with the trial court and find that the Suttons suf-
ficiently pled damages to their real property caused by the man-
ner in which the manufactured home was removed. On February
8, 2000, the Suttons filed an amended answer and counterclaim
and claimed, inter alia, the following damages:

4. That the Defendants would be damaged in an amount
in excess of $10,000.00, in any event, should the Court
order that the Plaintiff in this case should be allowed to
remove the residence from the property, and that the
Plaintiff in any such case, should be ordered to pay the
Defendants damages and restore the property to the same
condition as it was prior to the construction of this house
on the subject real estate, including replacement of trees
and restoration of the landscape.

That if Plaintiff has removed the residence from
Defendant’s real estate prior to trial, Plaintiff should be
adjudged liable for replacement value of the residence plus
any and all costs necessary to re-erect, construct or other-
wise restore Defendant’s property to substantially the same
condition it was in before wrongful removal; that
Defendant’s [sic] should further be awarded damages for
lost rental income and/or other revenues which Defendants
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otherwise would have received from the property removed,
the beneficial use and enjoyment thereof.

5. That Defendants should be awarded any consequences
damages sustained by Defendants resulting from Plaintiff’s
seizure and removal of the residence.

[10] Although a pleading should not leave uncertainty as to the
theory of recovery on which the pleader wishes to proceed, we
have held that in actions not involving extraordinary remedies,
general pleadings are to be liberally construed in favor of the
pleader. Becker v. Hobbs, 256 Neb. 432, 590 N.W.2d 360 (1999).

Liberally construed, in light of the damages requested in
paragraph 4, and when read in conjunction with paragraph 5, we
conclude that the request in paragraph 5 for “consequences
damages . . . resulting from Plaintiff’s seizure and removal of
the residence” did contemplate consequential damages. This
paragraph was sufficient to notify Green Tree that the Suttons
were requesting damages arising from the manner in which the
manufactured home was removed from the real property.

Because we have found that the Suttons adequately pled dam-
ages to their real estate caused by the manner in which the man-
ufactured home was removed, we find it unnecessary to address
whether the trial court erred in failing to grant the Suttons leave
to amend their pleading to conform to the evidence of the case.

We accordingly reverse the trial court’s decision directing a
verdict in favor of Green Tree on this issue, and we remand the
cause to the trial court for a new trial on the issue of damages.

RuLINGS ON EVIDENCE

The Suttons argue that the trial court erred in excluding
exhibits 39 to 47, which allegedly included photographs of the
Suttons’ real estate after the manufactured home was removed.
The basis for the objection ruling was that the photographs were
not produced in compliance with the pretrial order. This assigned
error is not likely to occur in the new trial, and we decline to
address the assignment of error.

CONCLUSION
For the aforementioned reasons, we find that the trial court
did not err in granting a directed verdict in favor of Green Tree
as to whether it had the right to immediate possession of the
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manufactured home and as to whether a fixture filing was nec-
essary for Green Tree to perfect a security interest in the manu-
factured home. However, we find that the trial court did err in
directing a verdict in favor of Green Tree on the issue of the
Suttons’ damages.
AFFIRMED IN PART, AND IN PART
REVERSED AND REMANDED.

RoONALD D. MEYER, SPECIAL ADMINISTRATOR OF THE ESTATE
OF RamoNa C. MEYER, DECEASED, APPELLANT, V.
STATE OF NEBRASKA, APPELLEE.

650 N.W.2d 459

Filed August 9, 2002. No. §-01-303.

1. Tort Claims Act: Appeal and Error. A district court’s findings of fact in a pro-
ceeding under the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq. (Reissue
1996 & Cum. Supp. 2000), will not be set aside unless such findings are clearly
erroneous.

2. Proximate Cause: Evidence. The question of proximate cause, in the face of con-
flicting evidence, is ordinarily one for the trier of fact, and the court’s determina-
tion will not be set aside unless clearly wrong.

3. Statutes: Appeal and Error. Statutory interpretation presents a question of law,
in connection with which an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the decision made by the court below.

4. Negligence: Proximate Cause: Words and Phrases. A proximate cause is a
cause (1) that produces a result in a natural and continuous sequence and (2) with-
out which the result would not have occurred.

5. Negligence: Proximate Cause. A proximate cause need not be the immediate
cause of an injury; it may be enough that the acts complained of set in motion a
series of events through which damage results.

6. ___ :__.A causeof an injury may be a proximate cause, notwithstanding that
it acted through successive instruments of a series of events, if the instruments or
events were combined in one continuous chain through which the force of the
cause operated to produce the disaster.

7. Trial: Presumptions: Appeal and Error. In reviewing the findings of the trial
court, an appellate court presumes that the court resolved any controverted facts in
favor of the successful party and considers the evidence and permissible inferences
therefrom most favorably to that party.

Appeal from the District Court for Cuming County: ROBERT
B. Ensz, Judge. Reversed and remanded for a new trial on the
issue of damages.




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































