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BRITTANY LEAVITT, A MINOR, BY AND THROUGH HER MOTHER
AND NEXT FRIEND, SANDRA A. LEAVITT, APPELLANT, V.
BERNARD MAGID, M.D., APPELLEE.

598 N.W.2d 722

Filed August 13, 1999. No. S-98-065.

1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to
the discretion of the trial court, whose decision will be upheld in the absence of an
abuse of that discretion.

2. Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed for
abuse of discretion where the Nebraska Evidence Rules commit the evidentiary ques-
tion at issue to the discretion of the trial court.

3. Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, the
admission or exclusion of evidence must unfairly prejudice a substantial right of a lit-
igant complmmng about evidence admitted or excluded.

4. ___:__ :___. An improper exclusion of evidence is ordinarily not prejudicial where
substantially similar evidence is admitted without objection.

5. Trial. An appellate court will not predicate prejudicial error on the exclusion of
redundant testimony of a particular witness.

6. Motions for New Trial: Juror Misconduct. An application for new trial may prop-
erly be based upon allegations of misconduct of the jury.

7. Motions for New Trial: Juror Misconduct: Verdicts: Proof. In a motion for new
trial, allegations of misconduct by jurors must be substantiated by competent evi-
dence. The misconduct complained of must relate to a disputed matter that is relevant
to the issues in the case and must have influenced the jurors in arriving at the verdict.

8. Rules of Evidence: Jurors: Words and Phrases. A juror’s intradeliberational state-
ments, when based on personal knowledge not directly related to the litigation at
issue, do not constitute extraneous information within the meaning of Neb. Rev. Stat.
§ 27-606(2) (Reissue 1995).

9. Jury Misconduct: Trial. When an allegation of juror misconduct is made, and is sup-
ported by a showing which tends to prove that serious misconduct occurred, the trial
court should conduct an evidentiary hearing to determine whether the alleged mis-
conduct actually occurred.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

Thomas A. Gleason, of Gleason & Green, for appellant.

William M. Lamson, Jr., and William R. Settles, of Lamson,
Dugan & Murray, for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
McCoRMACK, JJ.
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GERRARD, J.
NATURE OF CASE

Brittany Leavitt, by and through her mother and next friend,
Sandra A. Leavitt, sued Dr. Bernard Magid for medical mal-
practice, alleging that Magid’s negligent treatment while Sandra
was pregnant with Brittany resulted in Brittany’s permanent
brain damage. Brittany appeals from a jury verdict in favor of
Magid.

FACTUAL BACKGROUND

Brittany’s operative amended petition alleges that Magid was
responsible for the care and treatment of Sandra and Brittany
during Sandra’s pregnancy, including Brittany’s delivery on
January 17, 1988. The petition alleges that Magid failed to fol-
low the recognized standard of care in several respects: (1) fail-
ure to perform adequate prenatal examinations to determine the
size of the fetus; (2) failure to identify evidence of a condition
called “intrauterine growth restriction” (IUGR); (3) failure to
diagnose IUGR; (4) failure to respond to IUGR by performing
ultrasound studies and fetal well-being studies; (5) failure to
recognize and respond to signs of decreased fetal movement; (6)
failure to initiate early delivery in order to maximize the health
of the fetus; and (7) failure to initiate a controlled labor and
delivery when the health of the fetus was at its optimum, rather
than subjecting the fetus to the additional stress of a complicated
labor and delivery.

IUGR is a condition in which the fetus, for some reason, does
not grow as quickly as would otherwise be expected. In most
cases, IUGR is the result of a damaged or undeveloped placenta.
The placenta nourishes the fetus; when the placenta is damaged,
the fetus is undernourished, and this may result in a lack of fetal
growth, neurological damage, or ultimately, the death of the
fetus.

The petition alleges that as a result of Magid’s negligence,
Brittany suffered hypoxic ischemic injuries and intracerebral
hemorrhages. Because of these injuries, Brittany was placed in
neonatal intensive care and underwent extensive medical care
and treatment. As a further result of her injuries, Brittany con-
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tinues to suffer from seizures, abnormal growth and develop-
ment, and mental retardation.

At trial, Brittany presented the testimony of Dr. Thomas
Easterling, an expert in perinatal care. Easterling testified gen-
erally that Magid was negligent in failing to diagnose IUGR and
that Magid’s failure to respond to the condition resulted in an
ischemic event at some point during a 6-day period before
Sandra went into labor. This ischemic event, according to
Easterling, was the cause of Brittany’s medical condition at
birth.

Brittany attempted to elicit testimony from Easterling regard-
ing Magid’s actions during labor and delivery. At that point,
Magid’s counsel received permission from the trial court to voir
dire Easterling, and the following exchange occurred:

[MAGID’S COUNSEL]. Doctor, in your opinion, a
delivery of this infant two to three hours earlier would have
made no difference, is that correct, in the outcome?

[EASTERLING]. A delivery two to three — “no” is a
very absolute term. I believe the baby was seriously dam-
aged two to three hours before delivery.

Did the intervening two to three hours have a minor
detriment in the condition of the baby? That’s very hard to
say. I can’t tell you that it did not influence the baby. We
have evidence that the majority of the damage was done
prior to that time.

Thereafter, Magid objected to Easterling’s testimony regard-
ing Magid’s actions during labor and delivery. Magid initially
argued that since Easterling had testified that Brittany’s injury
occurred 24 to 48 hours before delivery, any subsequent breach
of the standard of care was irrelevant. Brittany argued that while
the majority of the damage may have been inflicted prior to
labor and delivery, if even some minor injury resulted from neg-
ligence during labor and delivery, testimony regarding that neg-
ligence would still be relevant.

According to Brittany’s offer of proof, she intended for
Easterling to testify that Magid breached the standard of care by
failing to recognize evidence of fetal distress and failing to
respond by delivering the child immediately. Brittany said that
Easterling would have testified that subjecting the already trau-
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matized fetus to the additional stress of labor and delivery con-
tributed to her brain injury.

Magid also argued that testimony by Easterling regarding a
breach of the standard of care during labor and delivery would
be outside the scope of discovery and that Easterling did not
reveal his opinion regarding labor and delivery during his depo-
sition nor did Brittany amend her answers to interrogatories
regarding Easterling’s opinion on labor and delivery. Brittany
responded to the trial court that Easterling had discussed at his
deposition the possibility of some additional injury being suf-
fered by Brittany during labor and delivery and that this discus-
sion was sufficient to give Magid notice of the theory.

The trial court sustained Magid’s objection and refused to
allow Easterling to testify to any breach of the standard of care
by Magid during labor and delivery. Whether the objection was
sustained on the basis of relevance or as a sanction for a viola-
tion of the rules of discovery is unclear from the record.

After a 10-to-2 verdict in favor of Magid, Brittany filed a
motion for new trial. In addition to the issue of Easterling’s tes-
timony, Brittany argued that a new trial should have been
granted due to juror misconduct. Brittany offered affidavits from
the dissenting jurors, alleging generally that one of the majority
jurors, an attorney with an Omaha law firm, had intimidated the
other jury members into using a definition of proximate cause
that conflicted with the jury instructions. Magid argued that the
affidavits were inadmissible under Neb. Rev. Stat. § 27-606
(Reissue 1995). Magid also offered, alternatively, affidavits
from the attorney-juror and another juror contradicting the
accounts of the dissenting jurors.

The affidavits were not received into evidence, and the
motion for new trial was overruled. Brittany appeals.

ASSIGNMENTS OF ERROR
Brittany assigns, restated, that the trial court erred in failing
(1) to allow her expert witnesses to render opinions relating to
the negligence of Magid during labor and delivery, (2) to admit
and consider the affidavits of the two dissenting jurors, (3) to
grant an evidentiary hearing and make findings on the issue of
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juror misconduct, and (4) to grant her a new trial based on juror
misconduct.

STANDARD OF REVIEW

[1] A motion for new trial is addressed to the discretion of the
trial court, whose decision will be upheld in the absence of an
abuse of that discretion. Reiser v. Coburn, 255 Neb. 655, 587
N.W.2d 336 (1998).

[2] The admissibility of evidence is reviewed for abuse of dis-
cretion where the Nebraska Evidence Rules commit the eviden-
tiary question at issue to the discretion of the trial court. Deuth
v. Ratigan, 256 Neb. 419, 590 N.W.2d 366 (1999).

ANALYSIS

EXCLUDED EXPERT TESTIMONY

Brittany argues on appeal that Easterling’s proffered testi-
mony regarding events during labor and delivery was relevant
evidence and should have been admitted. Magid maintains on
appeal that the evidence was excluded, not as irrelevant, but as
a sanction pursuant to Neb. Ct. R. of Discovery 37 (rev. 1997).
Magid argues that Brittany failed to amend her interrogatories to
inform Magid of Easterling’s opinions regarding labor and
delivery and that this failure was a violation of Neb. Ct. R. of
Discovery 26(e)(1)(B) (rev. 1996), warranting exclusion of
Easterling’s testimony on those issues. Magid further argues, in
the alternative, that the proffered testimony was irrelevant and
that no prejudice resulted from the exclusion because the sub-
stance of Easterling’s testimony was presented by other
witnesses.

[3-5] We determine that, even assuming Easterling’s prof-
fered testimony to be relevant and otherwise admissible, the
exclusion of that testimony does not warrant reversal because
the testimony was cumulative. To constitute reversible error in a
civil case, the admission or exclusion of evidence must unfairly
prejudice a substantial right of a litigant complaining about evi-
dence admitted or excluded. Radecki v. Mutual of Omaha Ins.
Co., 255 Neb. 224, 583 N.W.2d 320 (1998); Walkenhorst v.
State, 253 Neb. 986, 573 N.W.2d 474 (1998). An improper
exclusion of evidence is ordinarily not prejudicial where sub-
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stantially similar evidence is admitted without objection. See In
re Interest of Tabatha R., 255 Neb. 818, 587 N.W.2d 109 (1998).
See, also, e.g., Talle v. Nebraska Dept. of Soc. Servs., 253 Neb.
823, 572 N.W.2d 790 (1998). An appellate court will not predi-
cate prejudicial error on the exclusion of redundant testimony of
a particular witness. See Thacker v. State, 193 Neb. 817, 229
N.w.2d 197 (1975).

In the instant case, Brittany made an offer of proof near the
end of Magid’s case in chief, stating that Easterling would have
testified that

the defendant’s breach of the standard of care of obstetri-
cians in 1988 continued throughout the labor and delivery
of Sandra Leavitt; specifically in his failure to recognize
evidence of late decelerations and severe fetal distress
when the fetus was first hooked up to the fetal monitors;

His failure to then arrange for and deliver the child
immediately, thus avoiding the prolonged and extended
three-and-a-half hour labor and delivery of an already
compromised and stressed fetus;

That as a result of that breach of the standard of care in
labor and delivery, an already compromised fetus was
exposed to further injury and, in fact, the trauma of the
vaginal delivery contributed to the brain injury which this
baby suffered . . ..

The record reveals, however, that during Brittany’s rebuttal
case, another expert, Dr. Kenneth Petri, gave testimony nearly
identical to that contained in Brittany’s offer of proof. Petri tes-
tified in the following colloquy:

[BRITTANY’S COUNSELY]. All right. Do you have an
opinion, Doctor, based upon your review of those fetal
monitoring strips with respect to what the standard of care
required of Dr. Magid in that labor and delivery room?

[PETRI]. Standard of care required a lot more reaction
on his part, at least an awareness that there was significant
fetal distress going on from the very beginning. And then,
you know —

Q. And if you’re aware of that fetal distress, what is the
duty of the physician?
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A. If the distress is considered to be significant, and I
think in the beginning of the strip where there is a six-
minute bradycardic episode, this is in the very first part of
the monitor strip, that preparations for Cesarean section
needs to be made at that point. Especially considering that
the patient is now four to five centimeters dilated and you
might assume another three or four hours, at least, of labor
on the average.

Q. So from that very point where we have that six-
minute period of fetal distress, it’s your opinion that prepa-
rations should have been made for a C-section?

A. Yes.

Q...

. . . [Clan you tell us your opinion with respect to
whether the events of labor and delivery contributed to
Brittany’s brain injury?

A. Yes, I think they were the likely cause.

Q. Let me back up and ask you this question, Doctor, the
same one you were asked in your deposition: “Did this
labor and delivery do that baby any good?”

A. No, it was obviously at least somewhat harmful.

In addition to the testimony of Petri, two other expert wit-
nesses, Dr. Fred Kader and Dr. Mary Kathleen Bowen, each tes-
tified during direct examination that some of Brittany’s brain
injury was due to trauma inflicted during labor and delivery.

Finally, the district court instructed the jury that it could find
for Brittany if she proved her case with regard to any of the par-
ticular allegations of negligence contained in her petition.
Instruction No. 2 included in part the following allegations:

5. Failure to provide appropriate management of a
growth restricted fetus by initiating an earlier delivery of
the fetus from its hostile environment in order to maximize
the health of the fetus; and

6. Failure to initiate an earlier and more controlled labor
and delivery on January 17, 1988, which failure resulted in
the exposure of a then compromised fetus to the additional
stresses of a complicated labor and delivery.
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It is evident from the portions of the record excerpted above
that Easterling’s proposed testimony ultimately proved to be
cumulative. Brittany’s other expert witnesses offered essentially
the same evidence as contained in Brittany’s offer of proof with
respect to Easterling. The jury was specifically instructed to
consider Magid’s alleged negligence during labor and delivery,
and expert testimonial evidence was adduced on that point for
Brittany to argue to the jury and for the jury to consider. We
have also considered, and find significant, the substance of
Easterling’s opinion regarding negligence during labor and
delivery when he was initially questioned on voir dire prior to
Magid’s objection. When compared with Petri’s more definitive
testimony regarding labor and delivery, it is difficult to conclude
that Brittany was prejudiced by the exclusion of Easterling’s less
substantial and definitive opinion on the same subject. For these
reasons, we determine that Brittany was not prejudiced by the
exclusion of Easterling’s proffered testimony on the same point.

Therefore, we need not determine if the trial court erred in
excluding some of Easterling’s testimony, because such error, if
any, was not prejudicial to Brittany and would not warrant rever-
sal of the judgment of the district court. Brittany’s first assign-
ment of error is without merit.

JUROR MISCONDUCT

[6,7] Brittany’s remaining assignments of error all relate to
the issue of alleged juror misconduct. An application for new
trial may properly be based upon allegations of misconduct of
the jury. See Neb. Rev. Stat. § 25-1142 (Reissue 1995). In a
motion for new trial, allegations of misconduct by jurors must
be substantiated by competent evidence. The misconduct com-
plained of must relate to a disputed matter that is relevant to the
issues in the case and must have influenced the jurors in arriv-
ing at the verdict. Kopecky v. National Farms, Inc., 244 Neb.
846, 510 N.W.2d 41 (1994).

We note initially that the allegations contained in Brittany’s
affidavits were directly contradicted by affidavits conditionally
proffered by Magid, so that the truth of the allegations is con-
tested. The first issue we must consider, however, is whether the
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affidavits offered by Brittany were admissible evidence. Section

27-606(2) provides:
Upon an inquiry into the validity of a verdict or indictment,
a juror may not testify as to any matter or statement occur-
ring during the course of the jury’s deliberations or to the
effect of anything upon his or any other juror’s mind or
emotions as influencing him to assent to or dissent from
the verdict or indictment or concerning his mental pro-
cesses in connection therewith, except that a juror may tes-
tify on the question whether extraneous prejudicial infor-
mation was improperly brought to the jury’s attention or
whether any outside influence was improperly brought to
bear upon any juror. Nor may his affidavit or evidence of
any statement by him indicating an effect of this kind be
received for these purposes.

Section 27-606(2) clearly establishes that affidavits relating
to the process of jury deliberations are generally inadmissible.
In order for Brittany’s affidavits to be admissible evidence of
misconduct, they must contain information relating to one of the
two exceptions provided by the statute, i.e., (1) extraneous prej-
udicial information improperly brought to the jury’s attention or
(2) outside influence improperly brought to bear on a juror.
See id.

Brittany does not argue that the allegations presented in her
proffered affidavits relate to any outside influence on a juror.
The issue to be resolved, therefore, is whether the allegations
contained in Brittany’s affidavits relate to extraneous prejudicial
information.

[8] Brittany alleges that the legal knowledge brought into the
jury deliberations by the attorney-juror constituted extraneous
prejudicial information within the meaning of the statute. This
court confronted a similar situation in Nichols v. Busse, 243
Neb. 811, 503 N.W.2d 173 (1993). In that case, an action for
intentional infliction of emotional distress, the juror accused of
misconduct had related her personal knowledge to the jury
regarding insurance claim practices. Id. We determined:

Based on our review of the pertinent case law, we feel
that the proper approach is to prohibit the use of juror affi-
davits which seek to impeach verdicts due to a juror's



LEAVITT v. MAGID 449
Cite as 257 Neb. 440

intradeliberational statements based on his or her personal
knowledge, when that knowledge is not directly related to
the litigation at issue. . . .

We agree with decisions from other jurisdictions which
have held that a juror’s intradeliberational statements,
when based on personal knowledge not directly related to
the litigation at issue, do not constitute “extraneous” infor-
mation within the meaning of the language of § 27-606(2).

Nichols, 243 Neb. at 829-30, 503 N.W.2d at 186.

Our holding in Nichols v. Busse, supra, is controlling in the
present case. Brittany is attempting to claim that the legal
knowledge of an attorney-juror, brought into the jury room, con-
stitutes extraneous information within the meaning of
§ 27-606(2). That juror’s general legal knowledge, however, is
personal knowledge not directly related to the litigation at issue
and is not extraneous information within the meaning of the
statute.

Brittany argues, however, that the attorney-juror’s knowledge
did constitute extraneous information because the attorney-
juror’s knowledge was directly related to an issue in the litiga-
tion, i.e., proximate cause. Brittany misapprehends our rationale
in Nichols v. Busse, supra. Information is not “directly related to
the litigation at issue” merely because it relates generally to the
legal issues presented. Instead, information directly relates to
the litigation at issue when it is relevant to the factual circum-
stances of the case. In the present case, the attorney-juror’s legal
knowledge was general and not specific to the factual circum-
stances presented.

[9] Brittany also argues that she was entitled to an evidentiary
hearing to investigate her allegations of juror misconduct. As
support, Brittany cites Hunt v. Methodist Hosp., 240 Neb. 838,
485 N.W.2d 737 (1992). In that case, this court ordered a
remand for the purpose of holding an evidentiary hearing
regarding jury misconduct. /d. We held: “ ‘When an allegation
of misconduct is made, and is supported by a showing which
tends to prove that serious misconduct occurred, the trial court
should conduct an evidentiary hearing to determine whether the
alleged misconduct actually occurred.’ ” Id. at 849, 485 N.W.2d
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at 744-45 (quoting State v. Steinmark, 201 Neb. 200, 266
N.w.2d 751 (1978)).

Brittany’s reliance on Hunt v. Methodist Hosp., supra, is mis-
placed. In that case, we determined that the affidavits proffered
by the appellant were at least in part admissible and that they
sufficiently supported the appellant’s allegations of misconduct.
Id. In the present case, the district court determined that the affi-
davits proffered by Brittany were entirely inadmissible, and we
agree with that determination. Thus, Brittany’s allegations of
misconduct are completely unsupported by admissible evidence,
and the district court did not err in denying her an evidentiary
hearing.

Brittany proffered no admissible evidence to support her alle-
gations of juror misconduct. Brittany’s assignments of error in
that regard are without merit.

CONCLUSION
We, therefore, conclude that the district court did not commit
reversible error during trial nor did the court abuse its discretion
in denying Brittany’s motion for new trial; the judgment of the
district court is affirmed.
AFFIRMED.
MILLER-LERMAN, J., not participating.

IN RE INTEREST OF KANTRIL P. AND CHENELLE P., CHILDREN
UNDER 18 YEARS OF AGE. CARLOTTA P., ALSO KNOWN AS
CHARLOTTA P., APPELLANT, V. STATE OF NEBRASKA, APPELLEE.

598 N.W.2d 729

Filed August 13, 1999. No. S-98-756

1. Jurisdiction: Appeal and Error. Where a jurisdictional question does not involve a
factual dispute, determination of the issue is a matter of law which requires an appel-
late court to reach a conclusion independent from the lower court’s decision.

2. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu-
tional is a question of law on which the Nebraska Supreme Court is obligated to reach
a conclusion independent of the decision reached by the court below.

3. Juvenile Courts: Final Orders: Appeal and Error. On appeal of a final order of a
juvenile court, an appellate court tries factual questions de novo on the record, reach-
ing a conclusion independent of the findings of the juvenile court, but when the evi-
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dence is in conflict, an appellate court considers and may give weight to the fact that
the juvenile court observed the witnesses and accepted one version of the facts rather
than another.

Motions for New Trial: Appeal and Error. A motion for new trial is addressed to
the discretion of the trial court, whose decision will be upheld in the absence of an
abuse of that discretion.

Parental Rights. The purpose of the adjudication phase of a proceeding is to protect
the interests of the child. The rights of the parents are determined at the dispositional
phase of the juvenile proceeding, not at the adjudication phase.

Juvenile Courts: Jurisdiction. To obtain jurisdiction over a juvenile, the court need
only be concerned with whether the ‘conditions in which the juvenile presently finds
himself or herself comrelate with the asserted subsection of Neb. Rev. Stat. § 43-247
(Reissue 1993).

Constitutional Law: Due Process: Parental Rights. A fundamental liberty interest
protected by the 14th Amendment is implicated when the State attempts to terminate
the relationship between a parent and a child. Therefore, state intervention to termi-
nate the parent-child relationship must be accomplished by procedures meeting the
requisites of the Due Process Clause.

Courts: Jurisdiction, While not a constitutional prerequisite for jurisdiction of courts
of the State of Nebraska, existence of an actual case or controversy, nevertheless, is
necessary for the exercise of judicial power in Nebraska.

Courts: Justiciable Issues. A court decides real controversies and determines rights
actually controverted and does not address or dispose of abstract questions or issues
that might arise in a hypothetical or fictitious situation or setting.

Due Process: Guardians Ad Litem. The issue of whether a guardian ad litem’s
actions ‘deprived a parent of process constitutionally due him or her is an altogether
different issue from whether the guardian ad litem’s actions were uncthical.

Due Process: Notice. When a person has a right to be heard, procedural due process
includes notice to the person whose right is affected by a proceeding, that is, timely
notice reasonably calculated to inform the person concemning the subject and issues
involved in the proceeding; a reasonable opportunity to refute or defend against a
charge or accusation; a reasonable opportunity to confront and cross-examine adverse
witnesses and present evidence on the charge or accusation; represeatation by coun-
sel, when such representation is required by constitution or statute; and a hearing
before an impartial decisionmaker.

Due Process: Parental Rights. The nature of process due in parental rights termina-
tion proceedings turns on a balancing of the factors specified in Mathews v. Eldridge,
424 U.S. 319,96 S. Ct. 893, 47 L. Ed. 2d 18 (1976).

Constitutional Law: Statutes: Parental Rights: Guardians Ad Litem. Neb. Rev.
Stat. § 43-272.01(2) (Reissue 1998) is not rendered unconstitutional by its authoriza-
tion for a guardian ad litem to both perform the investigatory duties of a guardian ad
litem as well as bring and try a motion to terminate parental rights.

Parental Rights: Evidence: Proof. The grounds for terminating parental rights must
be established by clear and convincing evidence.

i, Under Neb. Rev. Stat. § 43-292(6) (Cum. Supp. 1996), when the juve-
nile court exercises its discretion by instituting a rehabilitation plan for the parent, the
State must prove by clear and convincing evidence that the parent has failed to com-



452 257 NEBRASKA REPORTS

ply, in whole or in part, with a reasonable provision material to the rehabilitative
objective of the plan. The State is not required to show that noncompliance with a
court-ordered rehabilitation plan is willful.

16. Parental Rights. Where the failure of a parent to comply with a rehabilitative plan is
a ground for termination of parental rights, the rehabilitative plan must be reasonably
related to the objective of reuniting the parent with his or her child.

17. _. A parent afforded a program of rehabilitation must realize that the courts will
examine a pattern of parental conduct in determining an appropriate disposition for
the best interests of a child.

18. ___. A parent’s unwillingness to comply with a rehabilitation program directed at
reuniting the parent with his or her child and designed to secure the continued long-
term health and well-being of the child compels the conclusion that termination of that
parent’s rights is in the best interests of the child.

19. Juvenile Courts: Parental Rights: Proof. In the absence of any reasonable alterna-
tive and as the last resort to dispose of an action brought pursuant to the Nebraska
Juvenile Code, termination of parental rights is permissible when the basis for such
termination is provided by clear and convincing evidence.

Appeal from the Separate Juvenile Court of Douglas County:
EL1ZABETH G. CRNKOVICH, Judge. Affirmed.

Tracy Grinstead-Everly, of the Law Office of Susan Ann
Koenig, for appellant.

Mary P. McFarland, guardian ad litem, for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorRMACK, and MILLER-LERMAN, JJ.

CONNOLLY, J.

Appellant Carlotta P., also known as Charlotta P. in the
record, the natural mother of Kantril P. and Chenelle P., seeks to
reverse a juvenile court’s order terminating her parental rights.
Carlotta contends that the juvenile court did not have subject
matter jurisdiction over the children and, alternatively, erred in
various respects, including that the court failed to find Neb. Rev.
Stat. § 43-272.01(2) (Reissue 1998) unconstitutional. We affirm.

I. ASSIGNMENTS OF ERROR
Carlotta assigns that the separate juvenile court erred in (1)
failing to dismiss the petition for lack of subject matter jurisdic-
tion; (2) failing to dismiss the motion to terminate parental
rights because § 43-272.01(2) is unconstitutional; (3) terminat-
ing her parental rights because the State did not meet its burden
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of proof that (a) the mother’s failure to comply with the rehabil-
jtation plan was reasonably related to the objective of reunifica-
tion, (b) termination of her parental rights was in the best inter-
ests of the children, and/or (c) no reasonable alternative to
termination of her parental rights existed; and (4) denying her
motion for new trial.

II. BACKGROUND

1. ADJUDICATION

On September 7, 1995, Carlotta took Kantril and Chenelle,
then 6 and 4, respectively, to Saint Joseph Hospital’s emergency
room in Omaha, Nebraska, because she thought that someone
was living in their attic and might have inserted drugs into one
child’s rectum and possibly both children’s ears. Carlotta was
hospitalized for 2 days at the Saint Joseph Center for Mental
Health, and the children were immediately placed in foster care.
Carlotta tested positive for cocaine use, and a doctor concluded
from the tests that she had ingested cocaine shortly before tak-
ing the children to the emergency room.

On September 8, 1995, the Douglas County Attorney filed a
petition in separate juvenile court alleging that Kantril and
Chenelle were juveniles within the meaning of Neb. Rev. Stat.
§ 43-247(3)(a) (Reissue 1993) in that they were homeless or
destitute, or without proper support through no fault of Carlotta,
specifically that their mother was unable to provide the care,
support, and nurturance required by said children due to her own
special needs and circumstances.

A detention hearing was held on September 26, 1995, at
which a guardian ad litem appeared for the children. The court
ordered that the children remain in the temporary custody of
what was then the Nebraska Department of Social Services
(now the Department of Health and Human Services (DHHS)).
The children were placed with their noncustodial father on
October 4, and remained with him throughout most of the
proceedings.

Carlotta admitted to the allegations in the petition. The
county attorney offered a factual basis which included that
Carlotta had been diagnosed with schizophrenia and that
because of that condition, she had hallucinations, including
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visions of ghosts coming from the walls and attacking her chil-
dren, and had difficulty keeping track of the children. The court
accepted Carlotta’s admission and, in an order dated March 8,
1996, found that Kantril and Chenelle were juveniles falling
within the meaning of § 43-247(3)(a) and ordered that Carlotta
submit to a chemical evaluation and that DHHS and the
guardian ad litem conduct a predisposition evaluation.

2. REHABILITATION PLAN

Carlotta tested positive for crack cocaine in March and again
in April 1996. Because of these positive test results, she was
hospitalized at Hastings Regional Center from May 14 to
June 7.

The court reviewed DHHS’ temporary custody on July 30,
1996, and determined that it was in the children’s best interests
to remain in the temporary custody of DHHS. The court ordered
Carlotta to: (1) visit the children 1 hour per week with supervi-
sion, contingent upon her appropriate behavior; (2) attend
weekly therapy sessions to address violence issues and her men-
tal health disorder; (3) take prescribed medication and consis-
tently attend medication check appointments; (4) resume her
drug dependency treatment; (5) obtain random drug screenings;
(6) cooperate with the professionals involved with her care and
treatment; (7) maintain stable and adequate housing and a legal
source of income; and (8) work with a DHHS family support
worker to learn home management skills, age appropriate expec-
tations, and age appropriate discipline.

Carlotta set up a visit for individual mental health therapy but
did not attend. In August 1996, after Carlotta was denied read-
mittance into a chemical dependency program she had partici-
pated in earlier, DHHS arranged for another assessment by
another treatment service that recommended she be treated in a
halfway house program. Carlotta refused to participate. In
December, a DHHS caseworker referred Carlotta to the
Immanuel hospital to address both her psychiatric and her
chemical dependency problems. Carlotta did not participate in
those services.

The court again reviewed custody on December 5, 1996, and
June 5, 1997, finding on both occasions that the children’s best
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interests were to remain in DHHS’ temporary custody and again
ordered Carlotta to comply with the rehabilitation plan;
although in the December 1996 order, the court did not include
the provision to resume her drug dependency treatment, and in
the June 1997 order, did not include either that provision or the
provision to learn home management skills.

In 1997, Carlotta visited the children a total of seven times.
She moved from Omaha to Tennessee in March and remained
there until August, visiting her children only four times during
that period. In August, a DHHS caseworker reminded Carlotta
of the court-ordered rehabilitation plan’s provisions. Carlotta
was asked to attend Narcotics Anonymous meetings, but she
refused. She told a DHHS caseworker that she would not see a
psychiatrist or obtain treatment for her mental health disorder.
Carlotta was told on three occasions that she needed to submit
to random drug screenings and was given a referral to a service
that would provide the screenings. The record indicates she did
not submit to that program or any other program that would pro-
vide such screenings.

3. TERMINATION PROCEEDINGS
On January 16, 1998, the guardian ad litem filed a motion to
terminate Carlotta’s parental rights. In the motion, the guardian
ad litem alleged that (1) conditions under Neb. Rev. Stat.
§ 43-292(6) (Cum. Supp. 1996) existed in that Carlotta failed in
many ways to comply with the court-ordered rehabilitation plan,
and thus the conditions leading to the children’s adjudication
under § 43-247(3)(a) had not been corrected; (2) conditions
under § 43-292(7) existed in that the children had been in out-
of-home placement for more than 18 consecutive months and
Carlotta had failed to correct the conditions leading to the out-
of-home placement, despite services offered by the State and
ordered by the court; and (3) termination of Carlotta’s parental

rights was in the best interests of the children.
At the termination hearing, Carlotta’s counsel made an oral

motion to dismiss

on the grounds that it is violative of [Carlotta’s] rights to
due process that the guardian ad litem be allowed to not
only investigate this case, but then based on her own case
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that she has created[,] file her own motion to terminate the
parental rights and then be allowed to try the same case
which she herself was allowed to put together and possibly
even testify in the case.
The court overruled the motion. At the hearing, the guardian ad
litem examined witnesses and presented evidence but did not
testify and no guardian ad litem report was submitted into evi-
dence. The county attorney was present but remained silent
throughout much of the hearing.

Near the conclusion of the termination hearing, Carlotta’s
counsel again moved to dismiss the case on the ground that the
court did not have subject-matter jurisdiction. The court over-
ruled the motion.

The court found that “the minor children are within the mean-
ing of Section 43-292 (6) and 43-292 (7) . . . by clear and con-
vincing evidence, insofar as their mother is concerned.” The
court found that it was in the children’s best interests and wel-
fare that Carlotta’s parental rights be terminated and in their best
interests that the State retain custody for adoptive planning and
placement. Carlotta’s parental rights were terminated.

Carlotta moved for a new trial. She argued that the court
should have granted its first motion to dismiss because her due
process rights were violated when the guardian ad litem was
permitted to file and argue the motion to terminate. Carlotta
argued that § 43-272.01(2), which describes the powers of the
guardian ad litem, is unconstitutional because it gives too much
power to the guardian ad litem. Carlotta also argued that the
court lacked subject-matter jurisdiction and that the evidence
was insufficient to sustain the court’s order. The court overruled
the motion.

Carlotta appealed and filed a motion in this court to bypass
the Nebraska Court of Appeals. We granted the motion to bypass
because of the constitutional issue asserted in this appeal.

HI. SCOPE OF REVIEW
[1] Where a jurisdictional question does not involve a factual
dispute, determination of the issue is a matter of law which
requires an appellate court to reach a conclusion independent
from that of the inferior court. In re Interest of Anthony G., 255
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Neb. 442, 586 N.W.2d 427 (1998); In re Interest of Constance
G., 247 Neb. 629, 529 N.W.2d 534 (1995) (Constance G. I).

[2] Whether a statute is constitutional is a question of law on
which the Nebraska Supreme Court is obligated to reach a con-
clusion independent of the decision reached by the trial court.
Bauers v. City of Lincoln, 255 Neb. 572, 586 N.W.2d 452
(1998).

[3] On appeal of a final order of a juvenile court, an appellate
court tries factual questions de novo on the record, reaching a
conclusion independent of the findings of the juvenile court, but
when the evidence is in conflict, an appellate court considers
and may give weight to the fact that the juvenile court observed
the witnesses and accepted one version of the facts rather than
another. In re Interest of Constance G., 254 Neb. 96, 575
N.W.2d 133 (1998). See, In re Interest of Amber G. et al., 250
Neb. 973, 554 N.W.2d 142 (1996); Constance G. I, supra.

[4] A motion for new trial is addressed to the discretion of the
trial court, whose decision will be upheld in the absence of an
abuse of that discretion. Reiser v. Coburn, 255 Neb. 655, 587
N.W.2d 336 (1998); Hartwig v. Oregon Trail Eye Clinic, 254
Neb. 777, 580 N.W.2d 86 (1998).

IV. ANALYSIS

1. SUBJECT MATTER JURISDICTION

Carlotta argues that the juvenile court never acquired juris-
diction over Kantril and Chenelle because the county attorney,
in its petition, made no allegations regarding the parental fitness
of the children’s noncustodial father and that the court made no
findings regarding the father in its order adjudicating that the
two children fell under the status as defined in § 43-247(3)(a).

[5,6] This court resolved this jurisdictional issue in
Constance G. I, supra, and again in In re Interest of Amber G. et
al., 250 Neb. at 980, 554 N.W.2d at 148, where we stated, “The
purpose of the adjudication phase of the proceeding is to protect
the interests of the child . . . .” The rights of the parents are
determined at the dispositional phase of the juvenile proceeding,
not at the adjudication phase. Id. To obtain jurisdiction over a
juvenile, the court need only be concerned with whether the
conditions in which the juvenile presently finds himself or her-
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self correlate with the asserted subsection of § 43-247. See
Constance G. I, supra.

In this case, the issue at the adjudication phase was whether
Kantril and Chenelle, in their present living situation with
Carlotta, were “without proper support.”” § 43-247(3)(a). The
children’s noncustodial father played no role in their living situ-
ation at the time they were taken into foster care. “[W]hether the
father was fit or unfit to have custody did not arise and should
not have arisen until the dispositional phase.” In re Interest of
Amber G. et al., 250 Neb. at 981, 554 N.W.2d at 148. Carlotta’s
admissions to the county attorney’s allegations, combined with
the county attorney’s proffered factual basis, sufficiently sup-
ported the court’s adjudication that the children were without
proper support in their present living situation and that therefore
the court properly assumed jurisdiction over the children.

2. CONSTITUTIONALITY OF § 43-272.01(2); DUE PROCESS

Carlotta next asserts that the juvenile court erred in overrul-
ing her motion to dismiss in which she argued that
§ 43-272.01(2) is unconstitutional and deprived her of her con-
stitutional right to due process of law. She asserts that
§ 43-272.01(2) is unconstitutional because it authorizes the
guardian ad litem to act coextensively as both an attorney and a
guardian for the children and that such a coextensive role in a
termination proceeding violates a parent’s constitutional due
process rights. She asserts that the guardian ad litem in this case
conducted an unconstitutional coextensive role, pursuant to
§ 43-272.01(2), by interviewing numerous individuals and filing
guardian reports containing recommendations with the court
while also filing the motion to terminate parental rights and pre-
senting all the adverse evidence at the motion to terminate
hearing.

[7] A fundamental liberty interest protected by the 14th
Amendment is implicated when the State attempts to terminate
the relationship between a parent and a child. See, Santosky v.
Kramer, 455 U.S. 745, 102 S. Ct. 1388, 71 L. Ed. 2d 599
(1982); Lassiter v. Department of Social Services, 452 U.S. 18,
101 S. Ct. 2153, 68 L. Ed. 2d 640 (1981); In re Interest of R.G.,
238 Neb. 405, 470 N.W.2d 780 (1991), disapproved on other
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grounds, O’Connor v. Kaufman, 255 Neb. 120, 582 N.W.2d 350
(1998). Therefore, as we have said, state intervention to termi-
nate the parent-child relationship must be accomplished by pro-
cedures meeting the requisites of the Due Process Clause. See,
In re Interest of D.W., 249 Neb. 133, 542 N.W.2d 407 (1996);
State ex rel. Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788
(1994); In re Interest of L.V., 240 Neb. 404, 482 N.W.2d 250
(1992). Carlotta’s argument presents a procedural due process
question, as the argument questions the means by which a par-
ent’s rights are terminated rather than the sufficiency of the rea-
sons for termination.
Section 43-272.01(2) provides in pertinent part:

In the course of discharging duties as guardian ad litem,

the person so appointed shall consider, but not be limited

to, the criteria provided in this subsection. The guardian ad

litem:

(a) Is appointed to stand in lieu of a parent for a pro-
tected juvenile who is the subject of a juvenile court peti-
tion, shall be present at all hearings before the court in
such matter unless expressly excused by the court, and
may enter into such stipulations and agreements concern-
ing adjudication and disposition deemed by him or her to
be in the juvenile’s best interests;

(b) Is not appointed to defend the parents or other cus-
todian of the protected juvenile but shall defend the legal
and social interests of such juvenile. . . .

(d) Shall make every reasonable effort to become famil-
iar with the needs of the protected juvenile which . . .
(ii) may include inquiry of others directly involved with
the juvenile or who may have information or knowledge
about the circumstances which brought the juvenile court
action or related cases and the development of the juvenile,
including biological parents . . ..

(e) May present evidence and witnesses and cross-
examine witnesses at all evidentiary hearings;

(f) Shall be responsible for making recommendations to
the court regarding the temporary and permanent place-
ment of the protected juvenile and shall submit a written
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report to the court at every dispositional or review
hearing . . ..

(h) May file a petition in the juvenile court on behalf of
the juvenile, including a supplemental petition as provided
in § 43-291 [supplemental petition or motion to terminate
parental rights].

[8,9] Before proceeding further, we note that Carlotta lacks
standing to assert the entirety of her constitutional challenge to
§ 43-272.01(2). Carlotta’s constitutional argument, in part,
asserts that § 43-272.01(2) is unconstitutional because it permits
the guardian ad litem to act as both an advocate and as a witness
at the termination hearing. However, the record reflects that the
guardian ad litem limited her role at the termination hearing
entirely to that of an advocate. She never testified, she was never
asked to testify, and neither she nor any other party offered one
of her reports into evidence at the termination hearing.
Therefore, Carlotta’s argument, to the extent she asserts that
§ 43-272.01(2) is unconstitutional because it permits a guardian
ad litem to act both as an advocate and as a witness at a hearing,
is based upon a hypothetical rather than an actual case or con-
troversy. While not a constitutional prerequisite for jurisdiction
of courts of the State of Nebraska, existence of an actual case or
controversy, nevertheless, is necessary for the exercise of judi-
cial power in Nebraska. State v. Baltimore, 242 Neb. 562, 495
N.W.2d 921 (1993). A court decides real controversies and
determines rights actually controverted and does not address or
dispose of abstract questions or issues that might arise in a
hypothetical or fictitious situation or setting. In re Petition of
Anonymous 1,251 Neb. 424, 558 N.W.2d 784 (1997). Carlotta’s
argument on this assignment of error is limited to the facts of
this case, which means her “coextensive role” argument is lim-
ited to the assertion that § 43-272.01(2) is unconstitutional
because it authorizes the guardian ad litem to both perform
investigatory duties of a guardian prior to the termination hear-
ing and, in addition to the county attorney, perform the role of
an advocate for termination of parental rights.
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(a) Betz v. Betz

Carlotta asserts that our recent decision in Betz v. Betz, 254
Neb. 341, 575 N.W.2d 406 (1998), makes § 43-272.01(2)
unconstitutional. In Betz, we stated that “the duties and respon-
sibilities of a guardian ad litem” appointed in a divorce pro-
ceeding in which child custody is at issue “are not coextensive
with those of an attorney who represents the minor.” Id. at 347,
575 N.W.2d at 410. “One person may not serve in both capaci-
ties.” Id. at 347-48, 575 N.W.2d at 410. Carlotta directs this
court to the following passage from Berz:

One can argue that the Nebraska Juvenile Code, Neb.
Rev. Stat. § 43-272.01(2)(e) (Cum. Supp. 1996) allows a
guardian ad litem to present evidence and witnesses and
cross-examine witnesses at all evidentiary hearings. This
statute, however, only applies to juvenile cases. Whether
this juvenile statute is constitutional is something that we
are not called upon to decide in this case.
Betz v. Betz, 254 Neb. at 347, 575 N.W.2d at 410. Carlotta
argues that as a matter of constitutional law, parents in termina-
tion cases must receive at least the same safeguards as parents in
custody cases such as Betz, and thus she contends that Berz
“must be expanded to include juvenile cases,” brief for appellant
at 17, and that § 43-272.01(2) should be declared
unconstitutional.

[10] Carlotta’s reliance on Betz v. Betz, supra, is misplaced.
First, the passage from Befz commenting on § 43-272.01(2) is
dicta and carries no precedential weight. See Farmers Union
Co-op. Ins. Co. v. Allied Prop. & Cas., 253 Neb. 177, 569
N.W.2d 436 (1997). Second, and more importantly, no constitu-
tional issue was before this court in Betz. The issue in Betz was
whether a guardian ad litem could ethically perform the func-
tions of both an attorney and a witness simultaneously. This
court concluded that Canon 5, DR 5-102(A), of the Code of
Professional Responsibility, mandated on ethical grounds a sep-
aration of the two roles, and held that one person could not serve
both as a child’s attorney and as a child’s guardian ad litem.
Whether the guardian ad litem’s actions in this case were uneth-
ical is irrelevant to the determination of the constitutional issue
before us. Carlotta’s argument that she was denied due process
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would arise only if the guardian ad litem’s actions deprived the
parent of process constitutionally due her, which is an altogether
different issue from whether the guardian ad litem’s actions
were unethical. See Newman v. Sigler, 421 F.2d 1377 (8th Cir.
1970). Thus, our decision in Betz has no bearing on the disposi-
tion of the constitutional issue in this case.

(b) Fundamental Fairness

Carlotta argues that by permitting the guardian ad litem to
bring termination proceedings after investigating the case, the
statute authorized a violation of her due process rights by per-
mitting the guardian ad litem to usurp the role of the county
attorney. Carlotta, noting that § 43-272.01(2) authorizes the
guardian ad litem to interview the parent, argues that the statute
permits the guardian ad litem to “obtain potentially damaging
information and admissions from them under the guise of inves-
tigation to determine the best interests of the children, and then
use this information in bringing an action to terminate their
parental rights.” Brief for appellant at 17. She asserts that this
coextensive role puts those parents who cooperate the most,
through their efforts of helping their children and working
toward the goal of ultimate reunification, at the highest risk of
having their parental rights terminated. We read this argument as
asserting that the coextensive role the guardian ad litem per-
formed in this case is not a “fundamentally fair procedure[]” as
the Constitution requires in a termination proceeding. See
Santosky v. Kramer, 455 U.S. 745, 754, 102 S. Ct. 1388, 71 L.
Ed. 2d 599 (1982).

[11,12] In In re Interest of L.V., 240 Neb. 404, 413-14, 482
N.W.2d 250, 257 (1992), a case involving the termination of
parental rights, this court stated what process is due:

When a person has a right to be heard, procedural due pro-
cess includes notice to the person whose right is affected
by a proceeding, that is, timely notice reasonably calcu-
lated to inform the person concerning the subject and
issues involved in the proceeding; a reasonable opportunity
to refute or defend against a charge or accusation; a rea-
sonable opportunity to confront and cross-examine adverse
witnesses and present evidence on the charge or accusa-
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tion; representation by counsel, when such representation

is required by constitution or statute; and a hearing before

an impartial decisionmaker.
(Citations omitted.) Carlotta’s argument does not implicate any
of the procedural requirements set forth in In re Interest of L.V,,
supra. Those requirements, however, are not exclusive, and
therefore we examine the issue by applying the three-factor bal-
ancing test specified in Mathews v. Eldridge, 424 U.S. 319, 96
S. Ct. 893, 47 L. Ed. 2d 18 (1976), which includes: (1) the pri-
vate interests affected by the proceeding, (2) the risk of error
created by the State’s chosen procedure, and (3) the counter-
vailing governmental interest supporting use of the challenged
procedure. See Santosky v. Kramer, 455 U.S. at 754 (stating that
“the nature of the process due in parental rights termination pro-
ceedings turns on a balancing” of factors specified in Mathews
v. Eldridge).

As to the first element of Mathews v. Eldridge, supra, a par-
ent’s interest at stake is profound—the possibility that he or she
will be permanently deprived of his or her fundamental parental
rights. See In re Interest of R.R., 239 Neb. 250, 475 N.W.2d 518
(1991). “‘A parent’s interest in the accuracy and justice of the
decision to terminate his or her parental status is, therefore, a
commanding one.’” Constance G. II, 254 Neb. at 102, 575
N.W.2d at 138 (quoting Lassiter v. Department of Social
Services, 452 U.S. 18, 101 S. Ct. 2153, 68 L. Ed. 2d 640
(1981)).

[13] However, we do not discern how the risk of error (here,
an erroneous termination), the second element of the Mathews v.
Eldridge test, is increased by the guardian ad litem, instead of
the county attorney, filing and arguing the case for termination.
Even if the guardian ad litem was prohibited from this dual role,
the guardian ad litem could conduct the same interviews and
prepare a report which could be just as adverse as the testimony
that the guardian ad litem in this case presented through wit-
nesses and evidence, and the county attorney could then use that
report as the basis for its own prosecution of a motion or peti-
tion to terminate parental rights. The fact that the guardian ad
litem advocates and presents evidence does not reduce the nec-
essary evidence, reduce the burden of proof, or eliminate any
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procedures necessary to obtain termination. What remains then
is the fact that § 43-272.01(2) provides that the guardian ad
litem, instead of the county attorney, may bring and try the ter-
mination proceedings. That is constitutionally inconsequential.
The guardian ad litem’s actions in this case did not deprive
Carlotta of due process. We conclude § 43-272.01(2) is not ren-
dered unconstitutional by its authorization for a guardian ad
litem to perform the investigatory duties of a guardian ad litem
as well as bring and try a motion to terminate parental rights.

3. SUFFICIENCY OF EVIDENCE

Carlotta contends that the evidence was, in several respects,
insufficient to terminate her parental rights. The court deter-
mined that the allegations in the guardian ad litem’s motion to
terminate were true, that conditions described in § 43-292(6)
and (7) existed insofar as Carlotta was concerned, and that ter-
mination of Carlotta’s parental rights was in the best interests of
the children.

(a) Statutory Requirements
[14] The grounds for terminating parental rights must be
established by clear and convincing evidence. Santosky v.
Kramer,455U.S. 745,102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982);
Constance G. 11, supra; In re Interest of Joshua M. et al., 251
Neb. 614, 558 N.W.2d 548 (1997). Section 43-292 provides that
the court may terminate all parental rights when the court finds
such action to be in the best interests of the juvenile, and
(6) Following a determination that the juvenile is one as
described in subdivision (3)(a) of section 43-247, reason-
able efforts, under the direction of the court, have failed to
correct the conditions leading to the determination; or
(7) The juvenile has been in an out-of-home placement
for eighteen or more consecutive months and the parents
have failed to correct the conditions leading to the juve-
nile’s out-of-home placement in spite of reasonable efforts
and services to the parents ordered by the court or offered
by the Department of Health and Human Services or other
designated agency.
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[15] Under § 43-292(6), when the juvenile court exercises its
discretion by instituting a rehabilitation plan for the parent, the
State must prove by clear and convincing evidence that the par-
ent has failed to comply, in whole or in part, with a reasonable
provision material to the rehabilitative objective of the plan. In
re Interest of Joshua M. et al., supra. “[T]he State is not required
to show that noncompliance with a court-ordered rehabilitation
plan is willful . . . .” Id. at 631, 558 N.W.2d at 560.

[16] Carlotta first argues that even if conditions described in
§ 43-292(6) and (7) existed, and even if she failed to comply
with reasonable, material provisions of the court-ordered reha-
bilitative plan, her parental rights could not be terminated. She
argues that because DHHS consistently recommended to the
court a permanency goal of reunification with the father and
supervised visitation with Carlotta, “those orders with which
[Carlotta] failed to comply were not related to reunification of
the children with [her).” Brief for appellant at 19. Where the
failure of a parent to comply with a rehabilitative plan is a
ground for termination of parental rights, the rehabilitative plan
must be reasonably related to the objective of reuniting the par-
ent with his or her child. See, In re Interest of Joshua M. et al.,
supra; In re Interest of C.D.C., 235 Neb. 496, 455 N.W.2d 801
(1990). Therefore, she argues, because the rehabilitative plan
was unrelated to reunification, whether she complied with its
provisions is irrelevant.

Carlotta’s argument misinterprets the effect of DHHS’ rec-
ommendations. The fact that DHHS recommended a perma-
nency goal different from reunification with Carlotta had no
bearing on whether the court-ordered rehabilitation plan prop-
erly was directed at reuniting the children with the parents.
From our de novo review, we find that the rehabilitation plan’s
provisions such as chemical dependency treatment, psychiatric
treatment, and visitation with the children were without ques-
tion reasonably related to the goal of reuniting Carlotta with the
children. Nothing in the record suggests that the court would not
have considered reunifying the children with Carlotta had she
complied with the provisions of its ordered rehabilitation plan.
This argument is without merit.
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(b) Best Interests of Children

Carlotta next argues that the State failed to present clear and
convincing proof that terminating her parental rights was in the
best interests of the children. She asserts the record reflects that
a strong bond and caring relationship still exist between her and
the children and notes that at no time during the pendency of this
case did DHHS recommend that the court terminate Carlotta’s
parental rights. In our de novo review, we do not find these facts
persuasive.

During all of 1997, when Carlotta was not only permitted but
ordered as part of her rehabilitation plan to visit the children
once per week, she visited the children only seven times.
Whatever strong bond remained between Carlotta and the chil-
dren remained in spite of Carlotta’s lack of effort. As we said in
In re Interest of D., 218 Neb. 23, 28, 352 N.W.2d 566, 570
(1984), “It weighs heavily in our minds that the parents have
generally failed and neglected to take advantage of opportunities
to visit their child.”

[17,18] Additionally, Carlotta made little effort to comply
with the court-ordered rehabilitation plan from the time the
court instituted the plan in July 1996 until the guardian ad litem
moved to terminate Carlotta’s parental rights in January 1998.
During that time, she did not attend even one meeting or therapy
session for either her drug dependency or mental health prob-
lems, despite DHHS’ efforts. “ ‘A parent afforded a program of
rehabilitation must realize that the courts will examine a pattern
of parental conduct in determining an appropriate disposition
for the best interests of a child.’ ” In re Interest of V.M., 235 Neb.
724, 729, 457 N.W.2d 288, 292 (1990) (quoting In re Interest of
D., supra).

A parent’s unwillingness to comply with a rehabilitation
program directed at reuniting the parent with his or her
child and designed to secure the continued long-term
health and well-being of the child compels the conclusion
that termination of that parent’s rights is in the best inter-
ests of the child.

In re Interest of Joshua M. et al., 251 Neb. 614, 637, 558 N.-W.2d
548, 564 (1997). See In re Interest of C.D.C., 235 Neb. 496, 455
N.W.2d 801 (1990).
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[19] Carlotta, however, argues that termination of her parental
rights is not in the best interests of the children because a rea-
sonable alternative exists that would better serve the children’s
best interests—permanent placement with and custody to their
noncustodial father. She argues that the State failed to prove that
no reasonable alternative exists other than termination of her
rights. “In the absence of any reasonable alternative and as the
last resort to dispose of an action brought pursuant to the
Nebraska Juvenile Code, termination of parental rights is per-
missible when the basis for such termination is provided by
clear and convincing evidence.” In re Interest of J.H., 242 Neb."
906, 916, 497 N.W.2d 346, 354 (1993). See, In re Interest of
S.B.E. et al., 240 Neb. 748, 484 N.W.2d 97 (1992); In re Interest
of CK., LK., and G.K., 240 Neb. 700, 484 N.W.2d 68 (1992).

Assuming without deciding that permanent placement with
the father was a viable consideration at the time of the termina-
tion hearing, the record reflects such placement would not have
been an alternative to termination of Carlotta’s parental rights.
The record reflects that Carlotta could not manage even super-
vised visitation at the time of the termination hearing. She
neglected her children during much of the time that she was sup-
posed to be rehabilitating herself as an effective mother. She
wholly failed to rehabilitate herself, refusing to comply with the
court’s order to participate in drug dependency and mental
health treatment programs. The best interests of Kantril and
Chenelle require termination of Carlotta’s parental rights under
both § 43-292(6) and (7).

4. MOTION FOR NEW TRIAL

Carlotta moved for a new trial on grounds that the court
lacked subject-matter jurisdiction, that her constitutional due
process rights were violated, and that the evidence was insuffi-
cient to permit termination of her parental rights. As we have
rejected those identical arguments in this opinion, it is axiomatic
that the juvenile court did not abuse its discretion in overruling
Carlotta’s motion for new trial.

V. CONCLUSION
We conclude that the juvenile court obtained jurisdiction over
Kantril and Chenelle through a proper adjudication. We con-
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clude that the guardian ad litem’s actions in this case did not
violate Carlotta’s constitutional due process rights. Section
43-272.01(2) is not rendered unconstitutional by its authoriza-
tion for a guardian ad litem to perform the investigatory duties
of a guardian ad litem as well as bring and try a motion to ter-
minate parental rights. Finally, from our de novo review and
based upon clear and convincing evidence, we conclude, as did
the juvenile court, that the best interests of the children require
termination of Carlotta’s parental rights. We affirm the juvenile
court’s order.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V.
PAMELA A. EDMONSON, APPELLANT.
598 N.W. 2d 450

Filed August 13, 1999. No. S-98-937.

1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to suppress
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sibility that another site might mistakenly be searched. In making this determination,
an appellate court considers whether (1) the address provided by the warrant, although
incorrect, still describes the same piece of property; (2) the property intended to be
searched is adjacent to that described in the search warrant and both are under the con-
trol of the defendant; (3) the incorrect address describes a place not in existence; (4)
the other parts of the description which are correct limit the property to be searched
to one place; and (5) the place which was intended to be searched had previously been
under surveillance or was being surveilled while the warrant was obtained.

3. Search Warrants: Affidavits: Probable Cause. To be valid, a search warrant must
be supported by an affidavit establishing probable cause.
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4. Search Warrants: Affidavits. When a search warrant is obtained on the strength of
an informant’s information, the affidavit in support of the issuance of the warrant
must (1) set forth facts demonstrating the basis of the informant’s knowledge of crim-
inal activity and (2) establish the informant’s credibility, or the informant’s credibil-
ity must be established in the affidavit through a police officer’s independent investi-
gation. Among the ways in which the reliability of an informant may be established
are by showing in the affidavit to obtain a search warrant that (1) the informant has
given reliable information to police officers in the past, (2) the informant is a citizen
informant, (3) the informant has made a statement that is against his or her penal inter-
est, and (4) a police officer’s independent investigation establishes the informant’s
reliability or the reliability of the information the informant has given.

5. __.:__. Anaffidavit in support of the issuance of a search warrant must affirmatively
set forth the circumstances from which the status of the informant can reasonably be
inferred.

6. Constitutional Law: Search Warrants: Probable Cause. The Fourth Amendment
requires a showing of probable cause when a warrant is issued, not when a warrant is
executed.

7. Search Warrants: Evidence: Police Officers and Sheriffs. The exclusionary rule is
inapplicable to evidence obtained pursuant to an invalid warrant upon which police
officers acted in objectively reasonable good faith reliance.

8. Search Warrants: Affidavits: Judges: Motions to Suppress. Evidence obtained

- pursuant to an invalid search warrant should be suppressed only if (1) the magistrate
or judge in issuing a warrant was misled by information in an affidavit that the affi-
ant knew was false or would have known was false except for his or her reckless dis-
regard of the truth; (2) the issuing magistrate wholly abandoned his or her judicial role
in the manner condemned in Lo-Ji Sales, Inc. v. New York, 442 U.S. 319,99 S. Ct.
2319, 60 L. Ed. 2d 920 (1979); (3) the warrant is based on an affidavit so lacking in
indicia of probable cause as to render official belief in its existence entirely unrea-
sonable; or (4) the warrant is so facially deficient—such as in failing to particularize
the place to be searched or the things to be seized—that the executing officer cannot
reasonably presume it to be valid.

9. Search Warrants: Affidavits: Probable Cause: Case Overruled. In determining
whether a warrant is based on an affidavit so lacking in indicia of probable cause as
to render official belief in its existence entirely unreasonable, an appellate court looks
to the totality of the circumstances surrounding the issuance of the warrant, including
information not contained within the four corners of the affidavit, to determine
whether the officer, considered as a police officer with a reasonable knowledge of
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ConNoLLY, J.

The appellant, Pamela A. Edmonson, was convicted of one
count of unlawful possession with intent to deliver a controlled
substance. She appeals, asserting that her residence at 2616
Burdette Street was unconstitutionally searched and that the evi-
dence obtained in the search should have been suppressed.

The warrant authorizing the search of Edmonson’s residence
was issued on the basis of an affidavit that was insufficient to
establish probable cause. The police submitted another affidavit
after the warrant was issued which, when considered with the
original affidavit, would have been sufficient to support a find-
ing of probable cause. Nonetheless, the judge did not issue a
new warrant or amend the previously issued warrant. We con-
clude that the judge erred in failing to do so and that the Fourth
Amendment rights of Edmonson were accordingly violated.
However, we also conclude that the police acted in objectively
reasonable good faith in executing the warrant and, therefore,
that the evidence seized pursuant to the warrant need not be sup-
pressed. We affirm.

I. BACKGROUND
On February 4, 1998, Omaha police officers Stephen W.
Venteicher and Jerry Martinez submitted an affidavit and appli-
cation for a search warrant to a Douglas County judge. The affi-
davit stated:

That the Affiant has just and reasonable grounds to
believe, and does believe, that there is concealed or kept as
hereinafter described, the following property, to-wit:
Cocaine and it’s [sic] derivatives, which is a controlled
substance, and possession of which is illegal per Nebraska
State Statutes. All monies and records used to conduct an
illegal narcotics operation. Venue identifying the occu-
pants of 2622 Burdette Street, Omaha, Douglas County,
Nebraska.
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That said property is concealed or kept in, or about the
following described place or person, to-wit: 2622 Burdette
Street, Omaha, Douglas County, Nebraska, further
described as the main level unit, in which access is made
through the south and north main level doors, contained
within a White and yellow, multi-family dwelling with a
[sic] enclosed white porch with no numbers posted on the
residence  AND/OR the person of LAST NAME
UNKNOWN, FIRST NAME “Pam”, described as a Black
female, approximately 52" tall, 140 pounds, with black
hair with a red weave, 30 to 35 years of age.

That said property is under the control or custody of -
Suitco Sales 2030 North 104t Street.

That the following are the grounds for issuance of a
search warrant for said property and the reasons for the
Affiants’ belief, to-wit:

Within the past 48 hours of Wednesday 4 February
1998, Affiant Officers MARTINEZ . . . AND VENTE-
ICHER ... contacted a confidential and reliable informant,
hereafter referred to as C/I, regarding narcotics dealing at
2622 Burdette Street, Omaha, Douglas County, Nebraska.
The C/1 advised that within past said 48 hours of
Wednesday, 4 February 1998, he/she had occasion to be at
the address of 2622 Burdette Street, Omaha, Douglas
County, Nebraska. The C/1 advised that he/she observed
the resident, LAST NAME UNKNOWN, FIRST NAME
“PAM” who he/she described as a black female, 52" tall,
140 pounds, with black hair with a red weave, 30 to 35
years of age, in possession of a white rock like substance
which “PAM” indicated was crack cocaine. “PAM” [i]ndi-
cated to the C/I that the crack cocaine was for sale, and that
“PAM” would actively be selling the crack cocaine from
2622 Burdette Street, Omaha, Douglas County, Nebraska,
during the evening hours of Wednesday, 4" February
1998.

Affiant Officer Martinez contacted the Omaha Public
Power District and learned that the subscriber for services
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at 2622 Burdette Street, Omaha, Douglas County,
Nebraska, is Suitco Sales.

That a night-time search is requested because the C/I
indicated would [sic] be selling crack cocaine from 2622
Burdette Street, Omaha, Douglas [County], Nebraska, dur-
ing t[h]e night-time hour[s] of Wednesday, 4 February
1998.

That a no-knock search warrant is requested because
officers know from past experience that if they were to
knock and announce their presence and purpose for being
there, the crack cocaine being sought could be easily
destroyed by flushing it down the toilet, sink, or by swal-
lowing it.

Wherefore, the Affiant Officers pray that a search war-
rant may be issued according to law.

The judge issued a warrant based on the affidavit that same
day. The warrant stated:

This matter came on for hearing on the 4" day of
February 1998, upon the sworn application and affidavit
for issuance of a search warrant of Omaha Nebraska Police
Officer Stephen Venteicher . . . and Officer Jerry
Martinez . . . and the Court, being fully advised in the
premises finds as follows:

That based upon the sworn affidavit and application for
issuance of a search warrant of Omaha Police Officer
Stephen Venteicher . . . and Officer Jerry Martinez . . .
dated the 4™® day of February 1998, that there is probable
cause to believe that concealed on the premises located at
2622 Burdette Street, Omaha, Douglas County, Nebraska,
further described as the main level unit, in which access is
made through the south and north main level doors, con-
tained within a white and yellow, multi-family dwelling
with an enclosed white porch with no numbers posted on
the residence, AND/OR the person of LAST NAME
UNKNOWN, FIRST NAME “Pam” described as a black
female, 30-35 years old, approximately 52" tall, 140
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pounds with black hair with a red weave; the following
described property, to-wit: cocaine, which is a controlled
substance, and possession of which is illegal per Nebraska
State Statutes. All monies and records used to conduct an
illegal narcotics operation. Venue identifying the occu-
pants of 2622 Burdette Street, Omaha, Douglas County,
Nebraska.

You ARE, THEREFORE, ORDERED, with the neces-
sary and proper assistance, to search the afore described
location and/or person for the purpose of seizing the afore
described property, and if found, to seize and deal with the
same as provided by law, and to make return of this war-
rant to me within 10 days after date hereof.

IT IS FURTHER ORDERED, that execution of the
search warrant be forthwith during the night-time hours.

IT IS FURTHER ORDERED, that Omaha Nebraska
Police Officer Stephen Venteicher . . . and Officer Jerry
Martinez . . . make return of this search warrant to me
within 10 days after the date hereof.

IT IS FURTHER AUTHORIZED, that a no-knock
search is requested because officers know from past expe-
riences that if they were to announce their presence and
purpose for being there, the crack cocaine being sought
could be easily destroyed by flushing it down the toilet,
sink, or by swallowing it.

Although the no-knock warrant was to be executed at night,
forthwith, it was not executed on February 4, 1998.

On February 7, 1998, before the warrant’s execution, the
police officers returned to the same judge with an addendum to
the original affidavit and application, which the judge signed.
The supplemental affidavit stated:

The C/I that provided this information has provided reli-
able information to Affiant Officers. The C/I has made
controlled purchases of controlled substances under direct
supervision of Affiant Officers. The C/I is on no terms of
probation, parole, or work release through the State of
Nebraska at this time.
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However, no new search warrant was issued based upon the
revised affidavit with the complete information, nor was the
original warrant amended.

On February 7, 1998, the search warrant was executed. While
executing the warrant, the police discovered that the address of
the place to be searched was actually 2616 Burdette Street and
that 2622 Burdette Street, the address specified in the February
4 affidavit and warrant, is a vacant lot. However, the residence
that was actually searched matched the description in the search
warrant in all respects save one—the residence was numbered,
but the numbers were not visible from the street.

Various items of contraband were seized during the search.
Edmonson was later convicted of possession with intent to
deliver a controlled substance based on the evidence seized.

II. ASSIGNMENTS OF ERROR

Edmonson asserts that the trial court erred in (1) denying her
motion to suppress evidence seized under the search warrant
issued on February 4, 1998; (2) failing to find insufficient prob-
able cause for a search warrant to be issued on February 4, 1998,
for Edmonson’s residence; and (3) failing to suppress evidence
seized under a search warrant executed on February 7, 1998, at
an address different from the address on the warrant.

1. SCOPE OF REVIEW

[1] A trial court’s ruling on a motion to suppress evidence,
apart from determinations of reasonable suspicion to conduct
investigatory stops and probable cause to perform warrantless
searches, is to be upheld on appeal unless its findings of fact are
clearly erroneous. In making the determination as to factual
questions, an appellate court does not reweigh the evidence or
resolve conflicts in the evidence, but, rather, recognizes the trial
court as the finder of fact and takes into consideration that it
observed the witnesses. However, to the extent questions of law
are involved, an appellate court is obligated to reach conclusions
independent of the decisions reached by the courts below. State
v. Johnson, 256 Neb. 133, 589 N.W.2d 108 (1999).
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IV. ANALYSIS

1. PARTICULARITY OF WARRANT

Edmonson argues that the February 4, 1998, search warrant
did not identify the place to be searched with sufficient particu-
larity because it did not contain the correct street address.
However, an error in the street address of the place to be
searched is not per se fatal to the validity of the warrant. State v.
Groves, 239 Neb. 660, 477 N.W.2d 789 (1991).

[2] The test to determine the sufficiency of a search warrant’s
description is whether the place to be searched is described with
sufficient particularity so as to enable the executing officer to
find and identify the location with reasonable effort and whether
there is any reasonable possibility that another site might mis-
takenly be searched. Id. In making this determination, an appel-
late court considers whether (1) the address provided by the
warrant, although incorrect, still describes the same piece of
property; (2) the property intended to be searched is adjacent to
that described in the search warrant and both are under the con-
trol of the defendant; (3) the incorrect address describes a place
not in existence; (4) the other parts of the description which are
correct limit the property to be searched to one place; and (5) the
place which was intended to be searched had previously been
under surveillance or was being surveilled while the warrant
was obtained. /d.

In the instant case, the property intended to be searched, 2616
Burdette Street, was adjacent to the property described in the
search warrant, 2622 Burdette Street. In addition, 2622 Burdette
Street was a vacant lot, eliminating any possibility that 2622
Burdette Street might be mistakenly searched. The warrant
described 2622 Burdette Street as a main-level unit, in which
access is made through the south and north main-level doors,
contained within a white and yellow multifamily dwelling with
an enclosed white porch and no numbers posted on the resi-
dence. This is an accurate description of 2616 Burdette Street,
except for the fact that 2616 Burdette Street was actually num-
bered. However, those numbers were not visible from the street,
and thus, the officers did not see them until they executed the
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warrant. More importantly, no other house on the block matched
the description of the house in the warrant.

We conclude that Edmonson failed to prove that 2616
Burdette Street could have been confused with 2622 Burdette
Street or any other house or lot in the area described by the war-
rant. This assignment of error is without merit.

2. PROBABLE CAUSE

[3] Edmonson next argues that the trial court erred in over-
ruling her motion to suppress the evidence seized under the
search warrant because the search warrant, issued on February
4, 1998, was not supported by an affidavit establishing probable
cause. To be valid, a search warrant must be supported by an
affidavit establishing probable cause. State v. Johnson, 256 Neb.
133, 589 N.W.2d 108 (1999).

(a) February 4 Affidavit

Edmonson argues that the affidavit offered in support of the
warrant issued on February 4, 1998, failed to establish probable
cause because it did not contain adequate evidence of the verac-
ity of the confidential informant.

[4,5] When a search warrant is obtained on the strength of an
informant’s information, the affidavit in support of the issuance
of the warrant must (1) set forth facts demonstrating the basis of
the informant’s knowledge of criminal activity and (2) establish
the informant’s credibility, or the informant’s credibility must be
established in the affidavit through a police officer’s indepen-
dent investigation. See State v. Lytle, 255 Neb. 738, 587 N.W.2d
665 (1998), disapproved in part on other grounds, State v.
Johnson, supra. Among the ways in which the reliability of an
informant may be established are by showing in the affidavit to
obtain a search warrant that (1) the informant has given reliable
information to police officers in the past, (2) the informant is a
citizen informant, (3) the informant has made a statement that is
against his or her penal interest, and (4) a police officer’s inde-
pendent investigation establishes the informant’s reliability or
the reliability of the information the informant has given. State
v. Lytle, supra. An affidavit in support of the issuance of a search
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warrant must affirmatively set forth the circumstances from
which the status of the informant can reasonably be inferred. Id.

Edmonson correctly notes that the only characterization of
the confidential informant in the February 4, 1998, affidavit was
that the informant was “reliable.” There was no indication as to
why the informant was considered reliable. Nothing in the
February 4 affidavit indicates that the informant in the instant
case had given reliable information in the past, that the state-
ment was against his or her penal interest, that the police offi-
cers conducted an independent investigation establishing the
informant’s reliability, or that the informant was a citizen infor-
mant. See id. Yet, the February 4 affidavit relied entirely on the
confidential informant’s information to establish probable
cause. If an affidavit does not establish that an informant is reli-
able, a search warrant issued solely upon the information sup-
plied by the informant is invalid. See id.

Therefore, we conclude that the February 4, 1998, affidavit
was insufficient to establish probable cause.

(b) February 7 Affidavit

The State asserts that the affidavit issued on February 7,
1998, when considered with the February 4 affidavit, provided
probable cause to issue the search warrant. The question is
whether the February 7 affidavit may be considered in deter-
mining whether the search warrant was validly issued on
February 4.

[6] We begin our analysis with the words of the Fourth
Amendment to the U.S. Constitution: “[N]Jo Warrants shall
issue, but upon probable cause, supported by Oath or affirma-
tion.” (Emphasis supplied.) In unequivocal language, the Fourth
Amendment requires a showing of probable cause when a war-
rant is issued, not when a warrant is executed. The distinction
between issuance and execution “ ‘is no “technicality.”’” State
v. Novembrino, 105 N.J. 95, 109, 519 A.2d 820, 828 (1987). The
warrant requirement’s “protection consists in requiring that
those inferences [establishing probable cause] be drawn by a
neutral and detached magistrate instead of being judged by the
officer engaged in the often competitive enterprise of ferreting
out crime.” Johnson v. United States, 333 U.S. 10, 14, 68 S. Ct.
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367, 92 L. Ed. 436 (1948). The function of the magistrate or
judge as a neutral and detached arbiter is usurped if the police
are allowed to supplement the evidence offered in support of a
search warrant after the warrant is issued, i.e., after the magis-
trate or judge has already made his or her findings concerning
probable cause. This practice, if approved, would encourage the
police to apply for warrants even when probable cause is lack-
ing, since presumably, they could always supplement the origi-
nal affidavit once additional evidence was obtained. Such a
practice would erode the ability of the magistrate or judge to
deliberate effectively when evaluating whether probable cause
had been established.

Therefore, we conclude that the affidavit establishing proba-
ble cause for the issuance of a search warrant cannot be supple-
mented after the warrant has been issued.

Accordingly, this court cannot consider the February 7, 1998,
affidavit in evaluating whether sufficient probable cause was
established for the issuance of the search warrant on February 4.
The judge, when presented with additional information estab-
lishing probable cause, should have rescinded the warrant issued
on February 4 and issued a new warrant on February 7, or
amended the February 4 warrant by interlineation to indicate
that the February 7 affidavit was considered and findings were
made thereon. See State v. Lee, 247 La. 553, 172 So. 2d 678
(1965).

(c) Good Faith

[7] The State also argues that even if the warrant was not sup-
ported by probable cause, the police acted in good faith in
reliance upon the warrant, citing United States v. Leon, 468 U.S.
897, 104 S. Ct. 3405, 82 L. Ed. 2d 677 (1984). In Leon, the
Supreme Court held that the exclusionary rule is inapplicable to
evidence obtained pursuant to an invalid warrant upon which
police officers acted in objectively reasonable good faith
reliance. See State v. Johnson, 256 Neb. 133, 589 N.W.2d 108
(1999), citing United States v. Leon, supra.

The Court’s holding was based on the rationale behind the
exclusionary rule:
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First, the exclusionary rule is designed to deter police mis-
conduct rather than to punish the errors of judges and mag-
istrates. Second, there exists no evidence suggesting that
judges and magistrates are inclined to ignore or subvert the
Fourth Amendment or that lawlessness among these actors
requires application of the extreme sanction of exclusion.
Third, and most important, we discern no basis, and are
offered none, for believing that exclusion of evidence
seized pursuant to a warrant will have a significant deter-
rent effect on the issuing judge or magistrate.
United States v. Leon, 468 U.S. at 916.

The Court stated that suppression of evidence should be
ordered only in those cases in which exclusion will further the
purposes of the exclusionary rule. Id. Suppression therefore
remains an appropriate remedy if (1) the magistrate or judge in
issuing a warrant was misled by information in an affidavit that
the affiant knew was false or would have known was false
except for his or her reckless disregard of the truth; (2) the issu-
ing magistrate wholly abandoned his or her judicial role in the
manner condemned in Lo-Ji Sales, Inc. v. New York, 442 U.S.
319, 99 S. Ct. 2319, 60 L. Ed. 2d 920 (1979); (3) the warrant is
based on an affidavit so lacking in indicia of probable cause as
to render official belief in its existence entirely unreasonable; or
(4) the warrant is so facially deficient—such as in failing to par-
ticularize the place to be searched or the things to be seized—
that the executing officer cannot reasonably presume it to be
valid. United States v. Leon, supra. If none of the aforemen-
tioned circumstances exist, then the evidence should not be sup-
pressed. Id.

This court first discussed the application of the “Leon good
faith exception” in State v. Pecha, 225 Neb. 673, 676, 407
N.W.2d 760, 763 (1987), wherein we held that the application of
the exclusionary rule was appropriate when the warrant, which
contained a catchall “ ‘John and/or Jane DOE’ ” phrase, was so
facially deficient that the executing officers could not reason-
ably presume it to be valid. Because the dispositive issue in
Pecha was the facial deficiency of the warrant, this court had no
reason to address what evidence may be considered in making a
Leon good faith analysis. Likewise, we did not address the stan-
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dard by which the objective reasonableness of the police would
be judged.

However, in State v. Parmar, 231 Neb. 687, 437 N.W.2d 503
(1989), wherein we again addressed the Leon good faith excep-
tion, the question was whether the warrant was based on an affi-
davit so lacking in indicia of probable cause as to render official
belief in its existence entirely unreasonable. Relying on U.S. v.
Hove, 848 F.2d 137 (9th Cir. 1988), we held that in answering
this question, this court could consider only the facts presented
to the magistrate in the affidavit underlying the search warrant,
i.e., an appellate court is limited to the four corners of the affi-
davit. State v. Parmar, supra. We also relied on Hove, which in
turn relied on United States v. Leon, 468 U.S. 897, 104 S. Ct.
3405, 82 L. Ed. 2d 677 (1984), in adopting a standard by which
the good faith of the police would be judged, stating that the test
for objectively reasonable reliance is whether the affidavit was
sufficient to create disagreement among thoughtful and compe-
tent judges as to the existence of probable cause. State v.
Parmar, supra.

An application of this court’s holdings in Parmar to this case
demonstrates certain inconsistencies between Parmar’s analysis
and the analysis in Leon.

(i) Four Corners Doctrine and Leon Good Faith Exception

First, if we are limited to considering the four corners of the
affidavit supporting the issuance of the February 4, 1998, search
warrant, our analysis would be limited to the February 4 affi-
davit. As we have already determined, the February 4 affidavit
did not contain any information concerning the reliability of the
informant. We have previously held that a search warrant issued
on the basis of an affidavit which lacks any evidence as to the
reliability of the informant upon whose information it relies is
so lacking in indicia of probable cause as to render official belief
in its existence entirely unreasonable. State v. Reeder, 249 Neb.
207, 543 N.W.2d 429 (1996), citing with approval State v.
Johnson, 256 Neb. 133, 589 N.W.2d 108 (1999). See, also, U.S.
v. Wilhelm, 80 F.3d 116 (4th Cir. 1996). Therefore, if we are to
adhere to Parmar, we would be forced to conclude that the
police did not act with good faith in this case.
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Such a conclusion would not, however, be consistent with the
rationale in Leon. A review of the totality of the circumstances
surrounding the issuance and eventual execution of the warrant
indicates that the Fourth Amendment violation in this case was
the result of judicial error, not police error. Had the judge issued
a new warrant on February 7, 1998, when presented with addi-
tional information by the police (assuming that the informant’s
tip was not stale by that time, an issue that was not raised and
that we do not address), no Fourth Amendment violation would
have occurred. “Penalizing the officer for the magistrate’s error,
rather than his own, cannot logically contribute to the deterrence
of Fourth Amendment violations.” United States v. Leon, 468
U.S. at 921. Thus, courts have held that when assessing the
objective reasonableness of officers’ executing a warrant, an
appellate court must look to the totality of the circumstances,
including information that was not presented to the issuing
judge. U.S. v. Johnson, 78 E.3d 1258 (8th Cir. 1996). See, also,
U.S. v. Taxacher, 902 F.2d 867 (11th Cir. 1990), cert. denied 499
U.S. 919, 111 S. Ct. 1307, 113 L. Ed. 2d 242 (1991); U.S. v.
Martin, 833 F.2d 752 (8th Cir. 1987).

Evaluation of the totality of the circumstances when conduct-
ing a Leon good faith analysis is consistent with the purposes
underlying the exclusionary rule and the good faith exception.
U.S. v. Taxacher, supra. The purpose of the Leon good faith
exception is to limit the application of the exclusionary rule to
those instances when it will most effectively serve to deter
police misconduct. Because this purpose is best served by view-
ing all of the circumstances surrounding the issuance and exe-
cution of the warrant, we conclude that in assessing the good
faith of an officer’s conducting a search pursuant to a warrant,
an appellate court must look to the totality of the circumstances
surrounding the issuance of the warrant, including information
not contained within the four corners of the affidavit.

We emphasize that this conclusion in no way conflicts with
the limitations placed upon an appellate court’s evaluation of
probable cause. Whether the police acted in objectively reason-
able good faith is “ ‘an issue separate from the question whether
the Fourth Amendment rights of the party seeking to invoke the
rule were violated by police conduct.’” United States v. Leon,
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468 U.S. 897, 906, 104 S. Ct. 3405, 82 L. Ed. 2d 677 (1984),
quoting Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L.
Ed. 2d 527 (1983). Thus, when evaluating probable cause, we
continue to adhere to the rule restricting appellate courts to the
consideration of the information and circumstances contained
within the four corners of the affidavit. State v. Johnson, 256
Neb. 133, 589 N.W.2d 108 (1999).

(ii) Standard of Objective Reasonableness

The second inconsistency between Leon and State v. Parmar,
231 Neb. 687, 437 N.W.2d 503 (1989), involves the standard by
which the good faith of the police should be judged when eval-
uating whether the warrant was so lacking in indicia of probable
cause as to render official belief in its existence entirely unrea-
sonable. The present standard in Parmar is whether the affidavit
was sufficient to create disagreement among thoughtful and
competent judges as to the existence of probable cause.
Applying that standard to this case, it is clear that, standing
alone, the February 4 affidavit would not create disagreement
among thoughtful and competent judges as to the existence of
probable cause. See State v. Reeder, 249 Neb. 207, 543 N.W.2d
429 (1996). Thoughtful and competent judges would know that
an affidavit lacking any information concerning the credibility
of a confidential informant is insufficient. Such judges would
likewise know that the February 7 affidavit, although enough to
establish probable cause when considered collectively with the
February 4 affidavit, cannot relate back to the February 4
warrant.

This analysis is, however, merely academic. Leon’s analysis
clearly indicates that the question is not what thoughtful and
competent judges would know about the warrant, but, rather,
what an objectively reasonable police officer would know.

In U.S. v. Taxacher, 902 F2d 867 (11th Cir. 1990), cert.
denied 499 U.S. 919, 111 S. Ct. 1307, 113 L. Ed. 2d 242 (1991),
the 11th Circuit rejected the standard applied in U.S. v. Hove,
848 F.2d 137 (9th Cir. 1998), and adopted by this court in
Parmar. The court in Taxacher noted that under Leon, the focus
is on the officer, not the judge or magistrate. “The ‘good-faith
inquiry is confined to the objectively ascertainable question
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whether a reasonably well trained officer would have known
that the search was illegal despite the magistrate’s authoriza-
tion.”” U.S. v. Taxacher, 902 F.2d at 871, quoting United States
v. Leon, supra. The Taxacher court recognized that the Court in
Leon had opined that reasonable jurists had disagreed about
whether there was probable cause on the facts in Leon. However,
the court explained that the “reasonable jurist” language used in
Leon
was merely intended to bolster the Court’s holding that the
officer had acted reasonably under the circumstances; Leon
did not establish a “reasonable jurist” test as the threshold.
If a reasonable jurist could believe in objective good faith
that there was probable cause, obviously a reasonably
well-trained officer could believe likewise. However,
because a reasonable jurist has more legal training than a
reasonably well-trained officer, what would be reasonable
for a well-trained officer is not necessarily the same as
what would be reasonable for a jurist.
U.S. v. Taxacher, 902 F.2d at 872.

In other words, the fact that thoughtful and competent judges
would agree that there was no probable cause to support a war-
rant does not necessarily mean that an objectively reasonable
police officer could not execute the warrant in good faith.
Likewise, it is of no great import that the judge or magistrate
issued a warrant and an appellate court subsequently concludes
that the warrant was not supported by probable cause. In every
case in which a warrant is issued and later invalidated, there is
disagreement between judicial officers. If the fact that an appel-
late court came to a different conclusion than the issuing judge
or magistrate was dispositive of good faith, the exclusionary rule
would have no force.

We conclude that when evaluating whether the warrant was
based on an affidavit so lacking in indicia of probable cause as
to render official belief in its existence entirely unreasonable, an
appellate court should address whether the officer, considered as
a police officer with a reasonable knowledge of what the law
prohibits, acted in objectively reasonable good faith in relying
on the warrant.
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(iii) Application of Law to Facts

Having set forth the appropriate Leon good faith analysis, we
must determine whether the evidence in this case should be sup-
pressed. In this case, there is no evidence that the judge was mis-
led or wholly abandoned her judicial role, or that the warrant
was so facially deficient that the officers could not reasonably
presume it to be valid. See United States v. Leon, 468 U.S. 897,
104 S. Ct. 3405, 82 L. Ed. 2d 677 (1984) (setting forth four cir-
cumstances when evidence should nonetheless be excluded).
Thus, the only question is whether the warrant was based on
information so lacking in indicia of probable cause as to render
official belief in its existence entirely unreasonable.

In answering this question, we look to the totality of the cir-
cumstances surrounding the issuance of the warrant, including
information not contained within the four corners of the affi-
davit, to determine whether the officer, considered as a police
officer with a reasonable knowledge of what the law prohibits,
acted in objectively reasonable good faith in relying on the
warrant.

Clearly, an officer with a reasonable knowledge of what the
law prohibits would realize that the February 4, 1998, affidavit
did not establish probable cause. However, prior to executing
the February 4 warrant, the officers in this case correctly real-
ized as much and submitted the February 7 affidavit. Assuming
that the information was not stale, the February 4 and 7 affi-
davits, considered collectively, established probable cause.

The Fourth Amendment violation in the instant case stems
not from the lack of information conceming probable cause, per
se, but from the issuing judge’s failure to make a new probable
cause finding when the information in the February 7 affidavit
was presented.

Edmonson argues that the police should have requested that
the judge issue a new warrant. However, “[i]n the ordinary case,
an officer cannot be expected to question the magistrate’s . . .
judgment that the form of the warrant is technically sufficient.”
United States v. Leon, 468 U.S. at 921. Here, a sufficiently par-
ticular warrant already existed at the time the police officers pre-
sented the judge with the supplemental affidavit. All that the
judge needed to do was to make a new finding of probable cause
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and to either issue a new, identical warrant or amend the warrant
as already issued to reflect the new finding. In the absence of
direct legal precedent as to the appropriate action, and our
research reveals none, a reasonable police officer could not be
expected to know that the February 7 affidavit, in and of itself,
could not cure the defect in the February 4 warrant.

We conclude that the police acted in objectively reasonable
good faith reliance on the February 4, 1998, warrant and, there-
fore, that the evidence obtained pursuant thereto need not be
suppressed. It may be that, having set forth the law in this opin-
ion, a police officer with reasonable knowledge of what the law
prohibits would in the future be required to ask the magistrate or
judge for a new warrant. Nonetheless, there was no clear prece-
dent to guide the police in this case, and thus, there was no bad
faith. The deterrent purpose of the exclusionary rule would not
be served by suppressing evidence seized pursuant to a warrant
supported by probable cause that actually existed and was
known by the issuing judge merely because the judge failed to
make the appropriate findings. See State v. Barrilleaux, 620 So.
2d 1317 (La. 1993).

V. CONCLUSION

We conclude that the place to be searched was described with
sufficient particularity so as to enable the executing officer to
find and identify the location with reasonable effort and that
there was no reasonable possibility that another site might be
mistakenly searched.

[8,9] However, we also conclude that the judge committed a
constitutional error by failing to issue a new search warrant
based on the February 7, 1998, affidavit, or, in the alternative,
amend the February 4 search warrant. Nonetheless, pursuant to
Leon, evidence obtained pursuant to an invalid search warrant
should be suppressed only if (1) the magistrate or judge in issu-
ing a warrant was misled by information in an affidavit that the
affiant knew was false or would have known was false except for
his or her reckless disregard of the truth; (2) the issuing magis-
trate wholly abandoned his or her judicial role in the manner
condemned in Lo-Ji Sales, Inc. v. New York, 442 U S. 319, 99 S.
Ct. 2319, 60 L. Ed. 2d 920 (1979); (3) the warrant is based on
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an affidavit so lacking in indicia of probable cause as to render
official belief in its existence entirely unreasonable; or (4) the
warrant is so facially deficient—such as in failing to particular-
ize the place to be searched or the things to be seized—that the
executing officer cannot reasonably presume it to be valid.
United States v. Leon, 468 U.S. 897, 104 S. Ct. 3405, 82 L. Ed.
2d 677 (1984). In determining whether a warrant is based on an
affidavit so lacking in indicia of probable cause as to render offi-
cial belief in its existence entirely unreasonable, an appellate
court looks to the totality of the circumstances surrounding the
issuance of the warrant, including information not contained
within the four corners of the affidavit, to determine whether the
officer, considered as a police officer with a reasonable knowl-
edge of what the law prohibits, acted in objectively reasonable
good faith in relying on the warrant. To the extent that State v.
Parmar, 231 Neb. 687, 437 N.W.2d 503 (1989), and its progeny
are inconsistent with this test, those cases are hereby overruled.

Having applied the above test to the facts in this case, we con-
clude that, despite the constitutional violation, the officers acted
in good faith when executing the February 4, 1998, warrant.
Therefore, the evidence seized from Edmonson’s residence need
not be suppressed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V.
MELISSA A. MEESE, APPELLANT.
599 N.W.2d 192

Filed August 13, 1999. No. S-98-963.

1. Judgments: Jurisdiction: Appeal and Error. The determination of a jurisdictional
issue which does not involve a factual dispute is a matter of law which requires an
appellate court to reach its conclusion independent from that of the trial court.

2. Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court’s
determination as to whether charges should be dismissed on speedy trial grounds is a
factual question which will be affirmed on appeal unless clearly erroneous.

3. Judgments: Appeal and Error. In connection with questions of law, an appellate
court has an obligation to reach an independent conclusion irrespective of the deci-
sion made by the court below.
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Constitutional Law: Statutes: Speedy Trial. An accused's right to a speedy trial as
guaranteed by the Sixth Amendment to the U.S. Constitution and the statutory imple-
mentation of that right under Neb. Rev. Stat. § 29-1207 (Reissue 1995) exist inde-
pendently of each other.

Speedy Trial. The primary burden of bringing an accused person to trial within the
timeframe provided by law is upon the State, and the failure to do so entitles the
defendant to an absolute discharge.

Constitutional Law: Criminal Law. The Sixth Amendment to the U.S. Constitution
applies only when a criminal prosecution has begun and extends only to those persons
who have been accused in the prosecution.

Constitutional Law: Criminal Law: Time. The Sixth Amendment to the U.S.
Constitution affords no protection to those not yet accused, nor does this amendment
require the government to discover, investigate, and accuse any person within a par-
ticular period of time.

Constitutional Law: Speedy Trial: Prosecuting Attorneys. A defendant’s Sixth
Amendment right to a speedy trial does not arise before there is some charge or arrest,
even though the prosecuting attorneys have knowledge of the offense long before the
arrest occurs.

Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to detcrmine whether it has jurisdiction over
the matter before it.

Final Orders: Appeal and Error. If an order is interlocutory, immediate appeal from
the order is disallowed so that courts may avoid piecemeal review, chaos in trial pro-
cedure, and a succession of appeals granted in the same case to secure advisory opin-
ions to govern further actions of the trial court.

Plea in Abatement: Due Process: Time. A plea in abatement is the procedure best
suited for raising a due process claim based upon preindictment delay.

Final Orders: Appeal and Error. There are three types of final orders which may
be reviewed on appeal: (1) an order which affects a substantial right and which deter-
mines the action and prevents a judgment, (2) an order affecting a substantial right
made during a special proceeding, and (3) an order affecting a substantial right made
on summary application in an action after a judgment is rendered.

Words and Phrases. A substantial right is an essential legal right, not a mere techni-
cal right.

Final Orders: Appeal and Error. A substantial right is affected if an order affects
the subject matter of the litigation, such as diminishing a claim or defense that was
available to the appellant prior to the order from which he or she is appealing.

Final Orders: Speedy Trial: Appeal and Error. The denial of a motion to discharge
on speedy trial grounds affects a substantial right and, thus, is a final, appealable
order.

Constitutional Law: Juvenile Courts: Jurisdiction: Waiver. The right to be tried
as a juvenile is not constitutionally guaranteed, and the decision as to whether juris-
diction is waived is discretionary with the court.

Appeal from the District Court for Seward County: ALAN G.

GLEsS, Judge. Affirmed.




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































