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Postconviction: Appeal and Error. A motion for postconviction relief cannot be used
to secure review of issues which were or could have been litigated on direct appeal.
Effectiveness of Counsel: Records: Postconviction: Appeal and Error. If the
record on direct appeal is not adequate for the appellate court to review a claim of
ineffectiveness of counsel, then such claim must wait for a postconviction proceeding
for the development of an adequate record.

Postconviction: Records: Appeal and Error. Before a direct appeal presents a pro-
cedural bar to raising an issue in a postconviction proceeding, the issue must be one
which could have been raised on direct appeal and the direct appeal record must have
been adequate for the appellate court to review and decide the issue.
Postconviction: Appeal and Error. The burden of establishing the basis for post-
conviction relief is on the party seeking relief, and the findings of the district court
will not be disturbed on appeal unless they are clearly erroneous.

Effectiveness of Counsel: Appeal and Error. When an appellate court reviews a
claim of ineffective assistance of counsel, it is a mixed question of law and fact and
the appellate court reviews the factual findings for clear error.

____: ____. The issues pertaining to counsel’s performance or prejudice to the
defendant as part of the two-pronged test atticulated in Strickland v. Washington, 466
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), are questions of law, reviewed
independently of the lower court’s decision.

Postconviction: Effectiveness of Counsel: Proof. A defendant seeking postconvic-
tion relief on the ground of ineffective assistance of counsel has the burden of proof
to show both that counsel’s performance was deficient and that counsel’s deficient
performance prejudiced the defense in his or her case.

Effectiveness of Counsel: Proof. In order to prove deficient performance of counsel,
a defendant must show that counsel’s performance did not equal that of a lawyer with
ordinary training and skill in criminal law in the area.

Postconviction: Constitutional Law: Proof. An evidentiary hearing on a motion for
postconviction relief is required on an appropriate motion containing factual allega-
tions which, if proved, constitute an infringement of the movant’s rights under the
Nebraska or federal Constitution.

Effectiveness of Counsel: Proof. A showing of prejudice for the purpose of proving
counsel’s deficient performance requires a reasonable probability that but for coun-
sel’s unprofessional errors, the result of the proceeding would have been different.
Effectiveness of Counsel: Plea Bargains. The right to effective assistance of coun-
sel extends to the plea bargaining process.

Appeal from the District Court for Dawson County: JoHN P.

MurpHY, Judge. Reversed and remanded with directions.

Arven Malcom, Jr., pro se.
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IrwiN, Chief Judge, and SIEVERs and MOORE, Judges.

SIEVERS, Judge.
INTRODUCTION

Arven Malcom, Jr., was convicted in November 1993 in the
district court for Dawson County of first degree sexual assault
under Neb. Rev. Stat. § 28-319 (Reissue 1989) and was sen-
tenced to 10 to 30 years’ imprisonment. Before us in this appeal
is the 104-page pro se “Verified Motion to Vacate and Set Aside
Conviction and Sentence” filed in March 1999 by Malcom
under the Nebraska Postconviction Act. After granting a limited
evidentiary hearing, the district court for Dawson County
denied Malcom postconviction relief, and he has now appealed
to this court.

FACTUAL BACKGROUND

Malcom was convicted of first degree sexual assault for
engaging in sexual intercourse and cunnilingus with a 15-year-
old girl when he was 49 years old. The pertinent facts of the case
are found in our opinion in Malcom’s direct appeal, State v.
Malcom, 7 Neb. App. 286, 583 N.W.2d 45 (1998), and we will
not repeat them in this opinion except as necessary. We are fully
aware that Malcom testified and admitted all facts necessary to
prove the State’s case except for the victim’s age, but he claims
that he did so only because of the ineffective assistance of his
trial counsel. In any event, this appeal does not deal with
Malcom’s factual innocence. Instead, our focus is on the crucial
constitutional principles upon which our criminal justice system
rests and which, on occasion, take precedence over the question
of a particular defendant’s factual guilt or innocence.

PROCEDURAL BACKGROUND/DISTRICT
COURT DECISION
On August 5, 1993, Malcom was charged by information with
having committed first degree sexual assault when he was over
19 and the victim was under 16, a crime sometimes referenced
as statutory rape. The Dawson County public defender, Stephen
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Potter, initially represented Malcom. The county court record
shows that Potter filed a motion in the Dawson County Court to
withdraw as counsel due to a conflict of interest. The county
court record reflects that the court determined that there was no
conflict of interest, although the facts and reasoning behind this
conclusion were not put on the record. The court did find on the
record that it was proper for Brenda Brogan, Potter’s deputy, to
act as Malcom’s attorney. Malcom’s motion and briefing make
much of alleged conflicts of interest, including that Brogan was
a friend of the victim and her family.

Brogan acted as Malcom’s attorney for the trial in the district
court for Dawson County, at which he was found guilty of first
degree sexual assault. Brogan failed to perfect an appeal, and in
Malcom’s first postconviction action, he was able to obtain
vacation of his sentence on such ground. He was resentenced to
the same term of imprisonment, and he then perfected a direct
appeal to this court.

His direct appeal proceeded with new counsel. In the direct
appeal, the following errors were assigned: ineffective assistance
of counsel, erroneous jury instructions, an excessive sentence,
and abuse of discretion in resentencing. In our opinion on direct
appeal, State v. Malcom, 7 Neb. App. 286, 583 N.W.2d 45
(1998), we found that trial counsel’s performance had been defi-
cient because counsel had advanced the “defenses” of consent
and mistake of age, which are not defenses in a statutory rape
case, as well as relying on nonexistent lesser-included offenses.
However, in analyzing whether Malcom had suffered prejudice
from such ineffective assistance of counsel, we said that Malcom
had not been prejudiced by such deficiencies, citing the fact that
the evidence supported the conviction. /d. Among other things,
we referenced Malcom’s admissions to two witnesses that he had
had sex with the victim. This court found no reversible errors and
affirmed the conviction and the sentence. It is of particular sig-
nificance that Malcom sought review of our decision by the
Nebraska Supreme Court. In his briefing to that court, he vigor-
ously argued that our analysis of whether he had been prejudiced
by the ineffective assistance of counsel was flawed because we
should have found prejudice per se or structural error, dispensing
with any need on his part to show prejudice. See United States v.
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Cronic, 466 U.S. 648, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984)
(complete denial of counsel or deprivation of effective represen-
tation at critical stage of accused’s trial justifies presumption of
prejudice). Nonetheless, the Nebraska Supreme Court denied
Malcom’s petition for further review, letting our published deci-
sion stand.

[1] In 1999, Malcom filed a second postconviction motion,
which is now before us. The district court treated it as a first
“motion for postconviction relief and entered a preliminary order
in which it made a number of findings, beginning with the find-
ing that its review would be limited to Malcom’s claims concern-
ing ineffectiveness of appellate counsel. The district court devel-
oped this position from the rule that a motion for postconviction
relief cannot be used to secure review of issues which were or
could have been litigated on direct appeal, quoting State v. Jones,
254 Neb. 212, 575 N.W.2d 156 (1998), disapproved on other
grounds, State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998).
Thus, the district court said, it may not review issues in regard to
“ineffective assistance of counsel at the trial stage since those
issues were or could have been raised on the direct appeal.”

[2,3] The district court correctly quotes the holding of State v.
Jones, supra. However, the district court’s conclusion from that
holding is not entirely correct, or at least, it is incompletely
expressed. Rather, the rule is that if the record on direct appeal is
not adequate for the appellate court to review a claim of ineffec-
tiveness of counsel, then such claim must wait for a postconvic-
tion proceeding for the development of an adequate record. See,
State v. Dandridge, 255 Neb. 364, 585 N.W.2d 433 (1998); State
v. Dawn, 246 Neb. 384, 519 N.W.2d 249 (1994) (as trial record
did not reveal whether trial counsel had conducted investigation
into informant’s background, issue of ineffectiveness on ground
of failure to investigate was held not to be before court); State v.
Dixon, 223 Neb. 316, 389 N.W.2d 307 (1986) (court refused to
consider ineffectiveness of counsel claim on direct appeal
because there was no record of counsel’s performance to review),
disapproved on other grounds, State v. Minshall, 227 Neb. 210,
416 N.W.2d 585 (1987). In summary, before a direct appeal pre-
sents a procedural bar to raising an issue in a postconviction pro-
ceeding, the issue must be one which could have been raised on
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direct appeal and the direct appeal record must have been ade-
quate for the appellate court to review and decide the issue. See
State v. Matthews, 8 Neb. App. 167, 590 N.W.2d 402 (1999). In
fairness, we note that elsewhere in the district court’s order of
April 12, 1999, its awareness of these rules is apparent, irrespec-
tive of its initially stated incorrect premise or its ultimate incor-
rect application thereof—which we discuss more fully later.
However, completeness requires that we discuss the district
court’s other findings in some detail.

The district court found that Malcom’s motion raised, “in
essence, three claims of denial of the right to effective assistance
of counsel on appeal.” The district court said that these three
claims were (1) that appellate counsel did not raise issues in the
Court of Appeals in regard to a claimed conflict of interest
between Malcom and the public defender’s office; (2) that
appellate counsel did not raise issues in the Court of Appeals
concerning pretrial proceedings, for example, trial counsel’s
failure to pursue a plea bargain or file a motion to quash; and (3)
that appellate counsel did not “raise all of the issues that should
have been raised in order to seek a proper review in the Court of
Appeals of the issue of ineffective assistance of counsel.” The
district court dispensed with this third claim by reasoning that
even if we had found that “trial counsel was more ineffective,
the result would not have been different,” because although we
found that Malcom’s trial counsel had been ineffective, we
found that Malcom’s defense had not been prejudiced by such
ineffectiveness.

Central to our resolution of this appeal is the district court’s
discussion of Malcom’s motion, which it said

can be read to argue that the appellate counsel did not raise
issues in the District Court by way of a motion for new trial
so that there could have been a record submitted to the Court
of Appeals in regard to certain issues. Specifically the issue
of the conflict involving trial counsel because of her friend-
ship of the victim’s family and issues regarding counsel’s
failure to investigate. The Court finds that a hearing should
be held on the Defendant’s Motion for Post-conviction
Relief in regard to those issues only.
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After this finding, the district court significantly restricted the evi-
dentiary hearing, saying that the “scope of the inquiry in regard to
the depositions shall be limited to the conversations held between
[Malcom] and appellate counsel in regard to the two issues [of
conflict of interest and failure to investigate] noted above and the
actions of appellate counsel in that regard.”

The district court’s incorrect finding that this postconviction
proceeding was strictly limited to the effectiveness of appellate
counsel foreclosed the trial court from considering Malcom’s
other allegations about trial counsel, which allegations had not
been procedurally barred by the direct appeal because the trial
record was inadequate for us to have reviewed them on direct
appeal—even if appellate counsel had raised such allegations.
For example, Malcom’s postconviction motion claimed that he
rejected a favorable plea agreement, under which he would have
pled guilty or no contest to attempted first degree sexual assault,
because of trial counsel’s ineffective advice about available
defenses. As we shall discuss in detail later, the district court’s
limitation of the evidentiary hearing to the actions of appellate
counsel was wrong because it ignored the reality that an appel-
late counsel cannot bring to us any issue about a trial counsel’s
performance where the trial record is inadequate.

Pursuant to the district court’s limitation, only the depositions
of Malcom’s appellate counsel and of Malcom himself were taken
and entered in evidence at the evidentiary hearing. The district
court entered its final order on May 14, 2002, deciding that appel-
late counsel had not been ineffective. As we understand the dis-
trict court’s order, that court approached the matter from the ana-
lytical standpoint of whether appellate counsel should have filed
a motion for new trial so as to bring Malcom’s issues concerning
trial counsel to us on direct appeal. Malcom’s motion for post-
conviction relief was overruled, and this appeal followed.

ASSIGNMENTS OF ERROR
Malcom’s numerous assigned errors in his pro se brief cover
four pages. Therefore, we do not try to summarize or detail all
of them. Instead, after a thorough review of Malcom’s lengthy
motion, the district court’s action, and Malcom’s briefing, we
have limited our opinion to discussion of the matters necessary



438 12 NEBRASKA APPELLATE REPORTS

to reach our ultimate conclusion, as well as those which need to
be discussed to make our opinion more understandable. Those
numerous assignments of error which we do not discuss are ones
which we find have no merit.

STANDARD OF REVIEW

[4] The burden of establishing the basis for postconviction
relief is on the party seeking relief, and the findings of the district
court will not be disturbed on appeal unless they are clearly erro-
neous. See, State v. Curtright, 262 Neb. 975, 637 N.W.2d 599
(2002); State v. Brown, 220 Neb. 305, 369 N.W.2d 639 (1985).

[5,6] When an appellate court reviews a claim of ineffective
assistance of counsel, it is a mixed question of law and fact and
the appellate court reviews the factual findings for clear error. See
State v. Davlin, 265 Neb. 386, 658 N.W.2d 1 (2003). The issues
pertaining to counsel’s performance or prejudice to the defendant
as part of the two-pronged test articulated in Strickland . v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984), are questions of law, reviewed independently of the lower
court’s decision. See State v. Davlin, supra.

ANALYSIS

PRESUMED PREJUDICE

[7 8] The two prongs of Strickland v. Washington, supra, have
been stated so frequently in Nebraska cases that there can be no
dispute about the general guidelines which apply in postconvic-
tion cases. Malcom’s burden of proof is to show both that coun-
sel’s performance was deficient and that counsel’s deficient
performance prejudiced the defense in his case. See, State v.
McCroy, 259 Neb. 709, 613 N.W.2d 1 (2000); State v. Williams,
259 Neb. 234, 609 N.W.2d 313 (2000). In order to prove defi-
cient performance, Malcom must show that counsel’s perform-
ance did not equal that of a lawyer with ordinary training and
skill in criminal law in the area. See State v. Soukharith, 260
Neb. 478, 618 N.W.2d 409 (2000).

The ineffectiveness of trial counsel during Malcom’s trial vir-
tually leaps from the pages of the bill of exceptions. It is apparent
from the record of this trial that trial counsel did not appreciate
the fundamental and well-established law applicable to a statutory
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rape case. See State v. Campbell, 239 Neb. 14, 473 N.W.2d 420
(1991) (holding that consent, mistake of fact about victim’s age,
and possible active misrepresentation of victim’s age are not
defenses to first degree sexual assault on child). See, also, State v.
Navarrete, 221 Neb. 171, 175, 376 N.W.2d 8, 11 (1985)
(Nebraska has rejected “‘California rule’” allowing defense of
reasonable mistake). Trial counsel was also proceeding under the
misapprehension that there were lesser-included offenses to first
degree sexual assault on a child. We already made these findings
on direct appeal; however, we concluded that the prejudice prong
of Strickland had not been satisfied.

Malcom argued on direct appeal, and now argues again on
postconviction, that we should use the United States v. Cronic,
466 U.S. 648, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984), stan-
dard of prejudice per se or presumed prejudice. Our opinion on
direct appeal did not do so even though review of Malcom’s
brief on direct appeal shows that he clearly made this argument.
Thus, while we could have rejected application of Cronic
explicitly, we did so implicitly by analyzing the record for prej-
udice. Moreover, as said earlier, Malcom argued in his briefing
to gain review of our decision by the Nebraska Supreme Court
that we erred in not finding prejudice per se under Cronic.
Because the Nebraska Supreme Court denied Malcom’s petition
for further review, we can only conclude that the high court did
not disagree with our analysis—or with our affirmance of the
conviction—given that a finding of prejudice per se could only
result in a reversal of the conviction and an order for a new trial.
Accordingly, while trial counsel’s performance was startlingly
deficient, the question of whether there was prejudice from the
way counsel tried the case has already been finally resolved
against Malcom.

SELF-INCRIMINATION/EVIDENTIARY HEARING
Trial counsel solicited from Malcom on direct examination
his admission to having had oral sex and penile-vaginal sex (in
three positions) with the victim, thereby exposing him to cross-
examination wherein he admitted his age. It is beyond our imag-
ination as to how such questioning could be part of a trial strat-
egy which would advance Malcom’s not guilty plea. The law is



440 12 NEBRASKA APPELLATE REPORTS

clear that there is no defense to this charge, save “It didn’t hap-
pen” or “The State has not proven its charges beyond a reason-
able doubt.” But, trial counsel’s examination of Malcom obvi-
ously foreclosed even these arguments, because through her
questioning, Malcom admitted each and every element that the
State needed to prove, less the victim’s age, which the victim
had already testified to.

[9] Malcom claims that the trial court erred in failing to grant
him an evidentiary hearing on whether such self-incrimination
was knowingly, voluntarily, and intelligently done or whether it
was the product of his trial counsel’s ineffectiveness. The law is
clear that an evidentiary hearing on a motion for postconviction
relief is required on an appropriate motion containing factual
allegations which, if proved, constitute an infringement of the
movant’s rights under the Nebraska or federal Constitution. State
v. Dean, 264 Neb. 42, 645 N.W.2d 528 (2002). '

[10] Malcom’s postconviction motion, at paragraphs 157
through 162, contains his allegations about his obviously
unhelpful trial testimony, and while a number of allegations are
made, we focus on what we see as the key allegation: If his trial
counsel had known that consent and mistake of age were not
defenses to statutory rape, he would not have taken the stand and
incriminated himself. This court having already found trial
counsel to have been ineffective for advancing such “defenses,”
such allegations clearly merit an evidentiary hearing unless they
could not be the basis for any relief—in other words, while there
was deficient performance, no prejudice to Malcom resulted. In
State v. Robinson, 218 Neb. 156, 352 N.W.2d 879 (1984), the
prejudice prong was defined as requiring a showing of a reason-
able probability that but for counsel’s unprofessional errors, the
result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in
the outcome. /d.

Using this test, if we remove Malcom’s self-incriminating tes-
timony from the record, we find that there was still uniform tes-
timony from a variety of sources which established the time,
place, and circumstances when the victim was a guest at a party
hosted by Malcom. Accordingly, opportunity for the sexual
encounter was proved. Further, two witnesses testified that
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Malcom admitted to them that he had had sex with the victim,
and of course, the victim testified to the illegal acts. Therefore,
given the strength of the evidence, we cannot say that there was
a reasonable probability that Malcom would have been acquitted
by the jury but for the fact that he took the stand and admitted the
acts which conclusively established his guilt. Accordingly, this
claim must fail on the prejudice prong.

REJECTION OF FAVORABLE PLEA BARGAIN

In Malcom’s postconviction motion, he alleges that he
rejected a favorable plea bargain. He claims that he was offered
an opportunity to plead guilty or no contest to attempted first
degree sexual assault, whereby he would be required to serve a
1-year prison sentence. He also alleges that he was advised by
his trial counsel when discussing such plea that he had a good
chance of winning an acquittal using the defenses of consent
and misrepresentation of age. Finally, he contends that he would
have accepted a plea bargain had he been properly advised about
those “defenses” We note that attempted sexual assault is a
Class III felony, whereas the crime of which he was convicted is
a Class II felony—having respective maximum terms of impris-
onment of 20 and 50 years. These allegations clearly satisfy the
requirements for the grant of an evidentiary hearing on such
claims, because if they are true, there would be a basis for post-
conviction relief. In other words, if a criminal defendant rejects
a favorable plea bargain because his counsel advises him that
nonexistent defenses will get him acquitted, there is an obvious
problem with counsel’s performance and obvious prejudice.

[11] The district court gave these claims short shrift, reason-
ing, “[T]here is no Constitutional right to plea negotiations.
Absent such a Constitutional right, it [presumably the allegations
our opinion outlines above] cannot form the basis of a granting
of post-conviction relief.” This reasoning is incorrect because the
allegation put at issue is the federal constitutional right, under the
Sixth Amendment, to effective assistance of counsel in the con-
text of plea bargaining—which is obviously a key component of
our present-day criminal justice system. The law is contrary to
the district court’s reasoning, as there is no question that the right
to effective assistance of counsel extends to the plea bargaining
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process. See Hill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366, 88 L.
Ed. 2d 203 (1985). The Eighth Circuit Court of Appeals has suc-
cinctly summarized the matter:
The Supreme Court has long held that Strickland [v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984),] applies to ineffective assistance claims arising
out of the plea bargaining process. Hill v. Lockhart, 474
U.S. 52, 58, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985). The
prejudice inquiry in such cases “focuses on whether coun-
sel’s constitutionally ineffective performance affected the
outcome of the plea process.” Id. at 59, 106 S.Ct. 366
(emphasis added). Moreover, a large body of federal case
law holds that a defendant who rejects a plea offer due to
improper advice from counsel may show prejudice under
Strickland even though he ultimately received a fair trial.
See Engelen v. United States, 68 F.3d 238, 241 (8th Cir.
1995) (collecting cases). To establish prejudice under such
circumstances, the petitioner must show that he would have
accepted the plea but for counsel’s advice, and that had he
done so he would have received a lesser sentence. Id.
Wanatee v. Ault, 259 F.3d 700, 703-04 (8th Cir. 2001).
Therefore, remembering counsel’s deficient performance at
trial in the context of Malcom’s allegation that a plea bargain to
a lesser charge was “on the table” but rejected because of coun-
sel’s faulty advice based on her lack of understanding of the
applicable law, it is clear that the district court erred in failing to
grant an evidentiary hearing on such allegation. The potential
for prejudice is self-evident by virtue of the fact that an attempt
charge carries a maximum term of imprisonment of 20 years and
Malcom was sentenced to as much as 30 years’ imprisonment.
Additionally, Malcom alleges in his motion and argues to this
court that trial counsel had a conflict of interest because of
acquaintanceship with the victim and her family. The typical con-
flict of interest claim in postconviction litigation arises when the
same lawyer represents multiple defendants. See State v.
Narcisse, 260 Neb. 55, 615 N.W.2d 110 (2000). However, we do
not think multiple representation is the only way that a conflict of
interest could result in ineffective assistance of counsel. We note
that under Canon 1, DR 5-101(A), of the Code of Professional
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Responsibility, without the client’s sanction, a lawyer shall not
accept employment if his or her independent judgment and abil-
ity to zealously represent the client may be impaired:
Except with the consent of his or her client after full disclo-
sure, a lawyer shall not accept employment if the exercise of
the lawyer’s professional judgment on behalf of a client will
be or reasonably may be affected by the lawyer’s own finan-
cial, business, property, or personal interests.

Ungquestionably, a lawyer is required to exercise independent
professional judgment on behalf of a client and should represent
a client zealously within the bounds of the law. See Canons 5
and 7 of the Code of Professional Responsibility. A criminal
defense lawyer’s duty under these canons could be affected or
compromised by friendship with the victim and her family in a
situation such as this case to the point that counsel does not pro-
vide effective assistance. And, a way that such ineffective assist-
ance from such conflict could be manifested is in the plea bar-
gaining process by way of faulty advice to the client. This is the
essence of what Malcom has alleged. The trial record is not suf-
ficient for this court to have reviewed such a claim on direct
appeal. However, we are convinced from the allegations of the
motion, coupled with the established fact of ineffective repre-
sentation during trial, that the district court erred in foreclosing
exploration via an evidentiary hearing of whether there was a
relationship between trial counsel, the victim, and the victim’s
family and, if so, how such relationship affected the plea bar-
gaining process. What Malcom and his appellate counsel dis-
cussed about plea bargaining and conflicts with his trial counsel,
after Malcom was already convicted, begs the question of trial
counsel’s performance during the plea bargain discussions—the
focus of Malcom’s allegations. Thus, upon remand, the eviden-
tiary hearing shall encompass the alleged relationship between
Malcom’s trial counsel and the victim and how any such rela-
tionship affected the plea bargaining process.

Malcom also alleges a conflict of interest between himself and
the public defender’s office arising out of a prior, unrelated mis-
demeanor prosecution, as we understand the allegation. The dis-
trict court rejected any evidentiary hearing on such claim, and we
agree with the district court to the extent that Malcom advances
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this as an independent ground for postconviction relief. The
focus for potential relief is properly on what plea bargaining
occurred in this prosecution, not in an unrelated misdemeanor
case. However, when distilled down, this second allegation by
Malcom is that his approach to plea bargaining in the instant case
was impacted by his previous experience with the public
defender’s office and plea bargaining. Thus, while not a ground
for relief by itself, the prior plea bargain experience cannot be
conclusively foreclosed in advance as irrelevant evidence. It may
be relevant to Malcom’s other plea bargaining-based claim—a
matter to be determined in the new evidentiary hearing we order.
Thus, to the extent that the district court’s order conclusively pre-
cluded the production of evidence about the prior plea bargain-
ing process, we reverse that decision.

CONCLUSION

We reverse the decision of the district court as outlined above
and remand the matter to the district court for a new evidentiary
hearing. That hearing shall focus on whether there was a favorable
plea bargain offered, that being pleading guilty or no contest to
attempted sexual assault, which bargain Malcom alleges that he
rejected as a result of deficient performance of his counsel in the
plea bargaining process. The evidence adduced for the trial
court’s consideration may include the alleged friendship between
trial counsel, the victim, and the victim’s family. Evidence may be
introduced, if relevancy is shown, about Malcom’s prior plea bar-
gaining experience with the public defender’s office, which also
represented him in this prosecution, to the extent that such expe-
rience had an effect on the plea bargaining process in the instant
prosecution. Because Malcom has made allegations about the
plea bargaining process which, if proved, would entitle him to
relief, and given the previous finding of ineffectiveness of his trial
counsel, the trial court shall appoint counsel to represent Malcom
in the new evidentiary proceedings. Finally, we reverse the find-
ing that Malcom was not entitled to postconviction relief, and we
remand that ultimate question to the district court for its decision,
after the new evidentiary hearing we have ordered.

REVERSED AND REMANDED WITH DIRECTIONS.
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Filed March 16, 2004. No. A-03-268.

Motions to Suppress: Investigative Stops: Warrantless Searches: Probable
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to suppress
evidence, apart from determinations of reasonable suspicion to conduct investigatory
stops and probable cause to perform warrantless searches, is to be upheld on appeal
unless its findings of fact are clearly erroneous.

Investigative Stops: Warrantless Searches: Probable Cause: Appeal and Error.
When reviewing a district court’s determinations of reasonable suspicion to conduct
an investigatory stop and probable cause to perform a warrantless search, ultimate
determinations of reasonable suspicion and probable cause are reviewed de novo and
findings of fact are reviewed for clear error, giving due weight to inferences drawn
from those facts by the trial judge.

Motions to Suppress: Judgments: Appeal and Error. When reviewing a trial
court’s ruling on a motion to suppress evidence, an appellate court does not reweigh
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court
as the finder of fact and takes into consideration that it observed the witnesses.
Constitutional Law: Warrantless Searches: Search and Seizure. Warrantless
searches and seizures are per se unreasonable under the Fourth Amendment, subject
only to a few specifically established and well-delineated exceptions, which must be
strictly confined by the exigencies which justify their initiation.

Warrantless Searches: Search and Seizure: Proof. In the case of a search and
seizure conducted without a warrant, the State has the burden of showing the appli-
cability of one or more of the exceptions to the warrant requirement.

Criminal Law: Controlled Substances. Possession of drug paraphemalia is an
infraction under Neb. Rev. Stat. § 28-441 (Reissue 1995).

Criminal Law: Arrests. Pursuant to Neb. Rev. Stat. § 29-435 (Reissue 1995), except
as provided in Neb. Rev. Stat. § 29-427 (Reissue 1995), for any offense classified as
an infraction, a citation shall be issued in lieu of arrest or continued custody.
Arrests: Police Officers and Sheriffs. Pursuant to Neb. Rev. Stat. § 29-427 (Reissue
1995), any peace officer having grounds for making an arrest may take the accused
into custody or, already having done so, detain him further when the accused fails to
identify himself satisfactorily or refuses to sign the citation or when the officer has
reasonable grounds to believe that such action is necessary in order to carry out legit-
imate investigative functions.

Arrests. An arrest for an infraction normally handled by a citation is warranted when
the surrounding circumstances give rise to reasonable suspicion of criminal behavior
beyond the infraction.

Warrantless Searches: Search and Seizure. In the evaluation of the reasonableness
of a search and seizure without a warrant, it is imperative that the facts be judged
against an objective standard, meaning that the facts available to the officer at the
moment of the search or seizure should warrant a person of reasonable caution to
believe the action taken was appropriate.
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Appeal from the District Court for Lancaster County:
BERNARD J. McGINN, Judge. Affirmed.

W. Randall Paragas and Sarah M. Mooney, of Paragas Law
Offices, for appellant.

Jon Bruning, Attorney General, and David Arterburn for
appellee.

IrwiN, Chief Judge, and SIEVERS and INBODY, Judges.

SIEVERS, Judge.

John P. Petersen appeals his conviction in the Lancaster
County District Court for manufacture of a controlled substance
(methamphetamine), a Class III felony. The evidence supporting
the conviction was found in a vehicle after a traffic stop. At issue
is the legality of a pat-down search of the driver, Petersen, which
produced a baggie of marijuana, which discovery led to a search
of the vehicle, wherein materials for the manufacture of metham-
phetamine were found. '

FACTUAL BACKGROUND

On April 2, 2001, at approximately 1:47 a.m., Lincoln police
officer Justin Darling was patrolling the area of 48th Street
between Old Cheney Road and Nebraska Highway 2 in response
to a recent string of larcenies in the area. He observed a white
pickup with the name “Adams Concrete” on its side headed
south on 48th Street, coming from Highway 2. That pickup had
been identified by a confidential informant as possibly related to
the larcenies. When Officer Darling saw the pickup, he turned
around and headed in the same direction as the pickup.

The driver of the pickup immediately made a right turn onto
Briarpark Drive, but failed to signal the turn. Officer Darling
sped up so that he could stop the pickup for the traffic infraction
of failure to signal, and the pickup appeared to speed up while
Officer Darling was behind it. The pickup pulled into the
Amberwood Apartments parking lot. Officer Darling then turned
on his cruiser’s overhead lights and pulled into the lot. As Officer
Darling approached the stopped pickup, only Petersen was in the
pickup, and the pickup’s passenger door was wide open. The pas-
senger shortly returned and sat down in the passenger seat. Upon
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making contact with Petersen, Officer Darling noticed that
Petersen’s eyes were bloodshot and watery and that his speech
was slurred. When asked by Officer Darling whether he had been
drinking, Petersen responded that he had had one beer. Petersen
voluntarily took a preliminary breath test which produced a
result of 0.002 grams of alcohol per 210 liters of breath. Officer
Darling found the low result surprising in light of Petersen’s
bloodshot, watery eyes and slurred speech.

A second officer, Eric Runge, arrived on the scene pursuant to
Officer Darling’s earlier call for backup. Officer Runge arrived
about the time Officer Darling was finishing the breath test and
still speaking with Petersen. While Officer Darling was still with
Petersen, Officer Runge spoke with John Eads, the passenger in
the pickup. While speaking with Eads, Officer Runge suspected
that Eads was not telling the truth about where he and Petersen
had been that night and what they had been doing. Officer Runge
consequently placed Eads in the back seat of his cruiser. Officer
Runge returned to the passenger side of the pickup, and from the
outside of the pickup, he saw a marijuana pipe in plain view in
the center-console ashtray of the pickup.

Officer Darling testified that Petersen was free to go after the
breath test, but that upon the discovery of the pipe, Petersen was
detained again while Officer Runge sought to determine to whom
the pipe belonged. Initially, neither Petersen nor Eads claimed
ownership of the pipe, but Petersen did shortly thereafter admit
that it was his. Petersen told the officers that there was no more
marijuana in the pickup or on him, as Eads and he had smoked it
all. Officer Darling asked Petersen for permission to search the
pickup, which Petersen refused.

After permission to search the pickup was declined, Officer
Darling patted Petersen down. Officer Darling testified that this
was done because “there’s narcotics that he’s claimed to be his.
There’s no marijuana located with the pipe, he possibly has nar-
cotics on him.” Officer Darling testified that he did the pat down
incident to his arrest of Petersen, finding in Petersen’s left front
jeans pocket a baggie of what, due to his experience and train-
ing, he concluded was marijuana. On cross-examination, Officer
Darling first testified that he placed Petersen under arrest after
Petersen had admitted the pipe was his and then did a pat-down
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search incident to such arrest. But, after reviewing his report on
the witness stand during cross-examination, he testified that his
police report, made the night of the incident, indicated that he
patted Petersen down for weapons, found the baggie of mari-
juana, placed him under arrest, and then searched the pickup
incident to the arrest.

A third officer arrived on the scene, and the three officers
searched the pickup. During the search of the pickup, several
items associated with the manufacture of methamphetamine were
found. The items included empty pill sheets from pills containing
pseudoephedrine; a plastic bag containing pseudoephedrine
boxes, some full of pills and others containing more empty pill
sheets; a box of Mason jars; and a bottle of propane and a propane
camp stove—all materials used to cook methamphetamine.

Suspecting that the pickup was a “meth lab,” the officers exited
the pickup and called for a sergeant and then a clandestine labo-
ratory team that specializes in dismantling methamphetamine lab-
oratories. A clandestine laboratory team arrived and began its
investigation. Other facts in the record are omitted as unnecessary
to our determination of the issue presented by this appeal.

PROCEDURAL BACKGROUND

Petersen was charged by information in the district court for
Lancaster County with one count of manufacturing a controlled
substance, methamphetamine. On May 13, 2002, Petersen filed a
motion to suppress evidence. On September 26, a hearing on the
motion to suppress was held. The motion to suppress was overruled
on October 10. On December 11, a stipulated bench trial was held
in the district court. On January 15, 2003, Petersen was adjudged
guilty of manufacturing a controlled substance, methamphetamine.
On February 26, Petersen was sentenced to 3 years’ probation, plus
a special condition of probation that he serve a 6-month term of
imprisonment in the Lancaster County jail. Petersen now appeals
the denial of his motion to suppress evidence.

ASSIGNMENTS OF ERROR
Petersen alleges that the district court erred in (1) ruling that
the pipe which the officers saw in plain view constituted proba-
ble cause to search the pickup he was driving, pursuant to the
automobile exception to the warrant requirement; (2) finding that
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the search of his person was constitutional as a search incident to
a lawful arrest; and (3) ruling that the search of the pickup was
constitutional.

STANDARD OF REVIEW

[1] A trial court’s ruling on a motion to suppress evidence,
apart from determinations of reasonable suspicion to conduct
investigatory stops and probable cause to perform warrantless
searches, is to be upheld on appeal unless its findings of fact are
clearly erroneous. State v. Manning, 263 Neb. 61, 638 N.W.2d
231 (2002).

[2] When reviewing a district court’s determinations of rea-
sonable suspicion to conduct an investigatory stop and probable
cause to perform a warrantless search, ultimate determinations
of reasonable suspicion and probable cause are reviewed de
novo and findings of fact are reviewed for clear error, giving due
weight to inferences drawn from those facts by the trial judge.
State v. Anderson, 258 Neb. 627, 605 N.W.2d 124 (2000).

[3] When reviewing a trial court’s ruling on a motion to sup-
press evidence, an appellate court does not reweigh the evidence
or resolve conflicts in the evidence, but, rather, recognizes the
trial court as the finder of fact and takes into consideration that
it observed the witnesses. State v. Faber, 264 Neb. 198, 647
N.W.2d 67 (2002); State v. Manning, supra.

ANALYSIS

[4,5] This is a warrantless search and seizure case. Thus, we
begin our analysis by quoting at some length from Srate v.
Roberts, 261 Neb. 403, 409-10, 623 N.W.2d 298, 304-05 (2001),
wherein the Nebraska Supreme Court set forth the basic law

applicable to a warrantless search and seizure case:
Warrantless searches and seizures are per se unreasonable
under the Fourth Amendment, subject only to a few
“««<specifically established and well-delineated excep-
tions,” ”’” State v. Craven, 253 Neb. 601, 606, 571 N.W.2d
612, 617 (1997), which “must be strictly confined by the
exigencies which justify [their] initiation,” State v. Ortiz,
257 Neb. [784,] 815, 600 N.W.2d [805,] 828 [(1999)]. “In
the case of a search and seizure conducted without a war-
rant, the State has the burden of showing the applicability
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of one or more of the exceptions to the warrant require-
ment.” State v. Craven, 253 Neb. [601,] 606, 571 N.W.2d
[612,] 617 [(1997)].

Petersen contends that the pipe in plain view does not legally
justify the search of the pickup, nor can the pickup’s search be
justified by the pat down during which the marijuana was dis-
covered, as such was not a legal search. Petersen relies heavily
on this court’s decision in State v. Scovill, 9 Neb. App. 118, 608
N.W.2d 623 (2000), wherein we found that possession of drug
paraphernalia—a bong discovered by police at the scene of a
vehicle accident—did not justify a pat-down search of the driver,
which search produced methamphetamine, after officers found
him at a truckstop several miles from the accident scene. The
State argues that the “surrounding circumstances,” in addition to
the discovery of the marijuana pipe, brief for appellee at 8, jus-
tify the officers’ further investigation under Neb. Rev. Stat.
§ 29-427 (Reissue 1995), claiming that such investigation is
clearly authorized in State v. Sassen, 240 Neb. 773, 484 N.W.2d
469 (1992). We conclude that Sassen does sustain the pat down
of Petersen and the search of the pickup because even though
possession of a marijuana pipe is only an infraction, see Neb.
Reyv. Stat. § 28-441 (Reissue 1995), for which citations are to be
issued in lieu of arrest, see Neb. Rev. Stat. § 29-435 (Reissue
1995), Sassen creates the controlling exception.

In Sassen, police officers stopped a car and spoke with the
driver when they noticed that the car did not have a front
license plate and was being driven with its rear window com-
pletely covered in snow. The driver admitted that she was driv-
ing without a driver’s license, and during the course of the con-
tact, the officers observed that the driver had what they thought
was drug paraphernalia, a syringe. The officers then arrested
the driver; searched the car, her purse, and her person; and
found methamphetamine.

[6-9] The Nebraska Supreme Court affirmed the Sassen
driver’s conviction for possession of a controlled substance,
rejecting her argument that the officers had not had probable
cause to arrest her. The driver argued that § 29-435 requires offi-
cers to issue a citation in lieu of an arrest when faced with an
infraction such as possession of drug paraphernalia and that as a
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result, she could not be searched incident to an arrest. The court
in Sassen noted that the driver’s argument was faulty because at
the time of the arrest, the officers had been aware of three sepa-
rate misdemeanors supporting the driver’s arrest—the missing
license plate, her driving without a license, and her driving with
snow covering the rear window. Thus, the searches were upheld
as incident to a valid custodial arrest. The Sassen court then,
although perhaps in dicta, made it entirely clear that the posses-
sion of paraphernalia alone would have justified an arrest and
searches, and we quote:

In addition, the officers could validly arrest [the driver]
for possession of drug paraphernalia under these circum-
stances. Possession of drug paraphernalia is an infraction
under Neb. Rev. Stat. § 28-441 (Reissue 1989). Again,
§ 29-435 states: “Except as provided in section 29-4217, for
any offense classified as an infraction, a citation shall be
issued in lieu of arrest or continued custody pursuant to
sections 29-422 to 29-429.”

[Section] 29-427 . . . states: “Any peace officer having
grounds for making an arrest may take the accused into cus-
tody or, already having done so, detain him further when the
accused fails to identify himself satisfactorily, or refuses to
sign the citation, or when the officer has reasonable grounds
to believe that . . . such action is necessary in order to carry
out legitimate investigative functions . .. .”

The officers arrested [the driver] for possession of drug
paraphernalia, and the following investigation was directly
related to that charge. The officers observed [the driver]
with the syringe, as well as her visible nervousness and her
“furtive gesture” of throwing the syringe on the floor when
she was asked to step out of the car. They observed that she
had a dealer plate over the regular license plate on the back
and that she had a bank bag on the seat beside her.
Additionally, they noticed that she was holding something
against the back of the bank bag that she did not want
them to see. The situation required more investigation, and
the officers arrested [the driver] in order to carry out the
investigation. In this situation, an arrest for an infraction is
permissible.
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We hold that the officers had the authority to arrest [the
driver] for the infraction of possession of drug parapherna-
lia. Although the offense is only an infraction, for which
officers are instructed to give only citations, this situation
came within one of the exceptions listed in § 29-427.

State v. Sassen, 240 Neb. 773, 778-79, 484 N.W.2d 469, 472-73
(1992). Thus, under Sassen, we hold that an arrest for an infrac-
tion normally handled by a citation is warranted when the sur-
rounding circumstances give rise to reasonable suspicion of
criminal behavior beyond the infraction.

From Sassen, we conclude that what is most significant to our
analysis is that paraphernalia was found, admitted by Petersen to
be his, and the surrounding circumstances. As in Sassen, there
was a “furtive” gesture, in that once the police cruiser turned
around in pursuit of the pickup, about which the police depart-
ment had received a tip linking it to thefts in the area, the pickup
turned off of its path onto a side street and appeared to speed up.
When Officer Darling got to where the pickup eventually stopped,
Eads, the passenger, had fled and disappeared, only to return
shortly thereafter—raising the natural question of “What had he
gotten rid of?” Additionally, Petersen, the driver, appeared intox-
icated but strangely passed an alcohol breath test, which facts
were plausibly explained by the subsequent discovery of a mari-
juana pipe and the story that the two men had smoked all of their
marijuana. As in Sassen, these surrounding circumstances—sug-
gesting criminal behavior beyond riding around with a marijuana
pipe—cry out for further investigation as to exactly what these
two men were up to in the early morning hours of April 2, 2001.
Thus, under the exception from Sassen, the officers were autho-
rized under § 29-427 to detain and investigate further, including
to search Petersen’s person via the pat down and to inspect the
interior of the pickup, even though both the failure to signal the
turn and the possession of the pipe were only infractions.

[10] Because we find that the Sassen exception to the need for
a predicate arrestable offense is so directly applicable here, given
the presence of surrounding circumstances suggesting a need for
further investigation beyond dealing with the infractions, we do
not attempt to distinguish our opinion in State v. Scovill, 9 Neb.
App. 118, 608 N.W.2d 623 (2000), from the case at hand. We do,
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however, acknowledge that Scovill may not sufficiently empha-
size the creation by Sassen of an exception to the need for a pred-
icate arrest before an investigatory detention when officers have
found a citizen involved in merely an infraction. But, we empha-
size the need for surrounding circumstances giving rise to a rea-
sonable suspicion of criminal behavior beyond such an infraction
before the Sassen exception comes into play. Finally, while the
record reveals inconsistency in Officer Darling’s evidence about
whether he did the pat down for weapons or for drugs, which pat
down produced the marijuana and led to the search of the pickup,
the rule is that our review is de novo on an objective basis when
we evaluate the grounds for a search. See State v. Romonto, 190
Neb. 825, 212 N.W.2d 641 (1973) (in evaluation of reasonable-
ness of search and seizure without warrant, it is imperative that
facts be judged against objective standard, meaning that facts
available to officer at moment of search or seizure should warrant
person of reasonable caution to believe that action taken by offi-
cer was appropriate).

CONCLUSION
Using an objective standard in our de novo review, we find
that the district court did not err in denying Petersen’s motion to
suppress. We therefore affirm the conviction and sentence pro-
nounced by the district court.
AFFIRMED.

KENNETH BARNES, APPELLEE, V. NEBRASKA DEPARTMENT
OF CORRECTIONAL SERVICES, APPELLANT.
676 N.W.2d 385

Filed March 23, 2004. No. A-02-797.

1. Administrative Law: Judgments: Appeal and Error. On an appeal under the
Administrative Procedure Act, an appellate court reviews the judgment of the district
court for errors appearing on the record and will not substitute its factual findings for
those of the district court where competent evidence supports those findings.

2. ___:____:____.Whenreviewing an order of a district court under the Administrative
Procedure Act for errors appearing on the record, the inquiry is whether the decision
conforms to the law, is supported by competent evidence, and is neither arbitrary, capri-
cious, nor unreasonable.
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3. Due Process: Statutes: Administrative Law. Disciplinary hearings are sui generis,
governed by neither the evidentiary rules of a civil trial, a criminal trial, nor an admin-
istrative hearing. The only limitations are those imposed by due process, a statute, or
administrative regulations.

4. Administrative Law: Evidence: Prisoners. When the disciplinary committee con-
siders a charged inmate’s request to produce relevant documentary evidence in the
inmate’s defense, the request should generally be permitted, unless allowing the inmate
to do so will be unduly hazardous to institutional safety or correctional goals.

5. : : . When the disciplinary committee declines a charged inmate’s request

to produce relevant documentary evidence in the inmate’s defense, the committee
should make a finding regarding the reasons for denial of the request.

Appeal from the District Court for Johnson County: DANIEL
Bryan, Jr., Judge. Affirmed.

Don Stenberg, Attorney General, and Amber Fae Herrick for
appellant.

Kenneth Barnes, pro se.
IrwiN, Chief Judge, and SIEVERS and INBODY, Judges.

INBODY, Judge.
INTRODUCTION

The Nebraska Department of Correctional Services (DCS)
appeals the order of the Johnson County District Court revers-
ing the decision of the DCS Appeals Board (Appeals Board)
which affirmed a decision of the Institutional Disciplinary
Committee (Committee) finding Kenneth Barnes guilty of vio-
lating a DCS rule prohibiting swearing, cursing, or use of abu-
sive language or gestures and sanctioning Barnes to 7 days of
disciplinary segregation.

STATEMENT OF FACTS

On March 1, 2002, a Sergeant Beenblossom, a DCS employee
at the Tecumseh State Correctional Institution, filed a miscon-
duct report against inmate Barnes. Sergeant Beenblossom stated
in her report that at approximately 6:20 p.m., she heard several
inmates talking in the hall between housing units and she
directed the inmates to “lock down.” Several of the inmates
started toward her, and Sergeant Beenblossom informed them to
back up and not touch her. Barnes asked her, “ ‘And what are you
gonna do if I do?’  She again informed them not to touch her or
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she would use force on them. At that point, Barnes “brought his
left arm up and back in a very fast and threatening manner to take
a swing at [her).” In response, Sergeant Beenblossom put her
right arm up in a defensive position. Barnes then started to laugh
and went into his housing unit. At the investigatory hearing,
Barnes denied the contents of the misconduct report and stated
that he wanted “the video from Central.”

On March 12, 2002, a hearing was held by the Committee.
Barnes waived his right to have the reporting employee and wit-
nesses present, so Sergeant Beenblossom’s report was read into
the record. Although Barnes had filled out a request for the video-
tape of the alleged incident to be used in his defense, when he
requested the videotape at the hearing, he was told by the
Committee that the videotape was not going to be used as evi-
dence. Barnes then told his version of the events and admitted that
he “acted like [he] was going to grab [Sergeant Beenblossom’s]
hat” Barnes again stated that without the videotape, he felt that he
was “being denied my right to have my evidence.” The
Committee found Barnes guilty of violating 68 Neb. Admin.
Code, ch. 5, § 00SIII[D] (2000), which prohibits “[s]wearing,
cursing, or using abusive gestures or language directed at another
person; words, actions, or other behavior intended to harass,
demean, or cause alarm in an employee,” and imposed 7 days of
disciplinary segregation.

Barnes appealed the decision of the Committee to the Appeals
Board. On April 11, 2002, the Appeals Board affirmed the deci-
sion of the Committee, finding that the denial of the videotape
was not a violation of Barnes’ right to due process and that based
on the misconduct report and Barnes’ admission, there was suffi-
cient evidence to support the Committee’s ruling that he had
acted like he was going to grab Sergeant Beenblossom’s hat.

Pursuant to the Administrative Procedure Act, Barnes then
appealed the Appeals Board’s decision to the Johnson County
District Court. A hearing before the district court was held on
June 24, 2002. Two exhibits, the transcript of the pleading and the
bill of exceptions from the March 12 hearing before the
Committee, were received into evidence. On June 26, the district
court entered an order reversing the decision of the Appeals
Board, finding that DCS had violated Barnes’ right to due process
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when the Committee denied Barnes’ request for documentary evi-
dence consisting of a videotape and that the denial rendered the
proceedings invalid. The district court did not reach the issue of
whether there was sufficient evidence to find Barnes guilty of the
rule violation. DCS has timely appealed to this court.

ASSIGNMENTS OF ERROR

On appeal, DCS contends that the district court erred when it
reversed the decision of the Appeals Board based upon the court’s
finding that Barnes’ proceedings were invalid because the denial
of documentary evidence resulted in a violation of Barnes’ due
process rights. DCS further contends that there is competent evi-
dence in the record to support the findings of both the Appeals
Board and the Committee.

STANDARD OF REVIEW

A judgment or final order rendered by a district court in a judi-
cial review pursuant to the Administrative Procedure Act may be
reversed, vacated, or modified by an appellate court for errors
appearing on the record. Baxter v. Nebraska Dept. of Corr. Servs.,
11 Neb. App. 842, 663 N.W.2d 136 (2003). See Neb. Rev. Stat.
§ 84-918(3) (Reissue 1999).

[1,2] On an appeal under the Administrative Procedure Act,
an appellate court reviews the judgment of the district court for
errors appearing on the record and will not substitute its factual
findings for those of the district court where competent evidence
supports those findings. Inner Harbour Hospitals v. State, 251
Neb. 793, 559 N.W.2d 487 (1997). When reviewing an order of
a district court under the Administrative Procedure Act for errors
appearing on the record, the inquiry is whether the decision con-
forms to the law, is supported by competent evidence, and is nei-
ther arbitrary, capricious, nor unreasonable. /d.

ANALYSIS
First, we consider DCS’ claim that the district court erred in
reversing the decision of the Appeals Board based upon the
court’s finding that the denial of use of the requested videotape
was a violation of Bames’ due process rights rendering the dis-
ciplinary proceedings invalid.



BARNES v. NEBRASKA DEPT. OF CORR. SERVS. 457
Cite as 12 Neb. App. 453

[3] Disciplinary hearings are sui generis, governed by neither
the evidentiary rules of a civil trial, a criminal trial, nor an admin-
istrative hearing. The only limitations are those imposed by due
process, a statute, or administrative regulations. Baxter v. Nebraska
Dept. of Corr. Servs., supra; Dailey v. Nebraska Dept. of Corr.
Servs., 6 Neb. App. 919, 578 N.W.2d 869 (1998). An administra-
tive regulation, 68 Neb. Admin. Code, ch. 6, § 006.07 (2000), pro-
vides in part: “The inmate charged shall be allowed to call wit-
nesses with relevant knowledge and present relevant documentary
evidence in the inmate’s defense when permitting the inmate to do
so will not be unduly hazardous to institutional safety or correc-
tional goals.” Accord Neb. Rev. Stat. § 83-4,122(4) (Reissue 1999).

In Baxter v. Nebraska Dept. of Corr. Servs., supra, the disci-
plinary committee denied an inmate’s request to call a witness with
relevant knowledge without finding that having the witness appear
would be unduly hazardous to institutional safety or correctional
goals. Failure to so determine violated both § 83-4,122(4) and 68
Neb. Admin. Code, ch. 6, § 006.07, which require that the disci-
plinary committee state in writing its reasons for refusing to call a
witness. We held in Baxter that in prison disciplinary proceedings,
when the disciplinary committee considers a charged inmate’s
request to call witnesses with relevant knowledge in the inmate’s
defense, the request should generally be permitted, unless allowing
the inmate to do so will be unduly hazardous to institutional safety
or correctional goals. We found that such a requirement does not
interfere with prison officials’ great discretion to refuse to call wit-
nesses whose testimony is irrelevant or unnecessary, or who may
undermine prison authority, and that such a requirement protects
the rights of charged inmates. See Baxter v. Nebraska Dept. of Corr.
Servs., supra.

[4] In addition to allowing an inmate to call witnesses with rel-
evant knowledge, § 83-4,122(4) and 68 Neb. Admin. Code, ch. 6,
§ 006.07 also require that an inmate be allowed to present rele-
vant documentary evidence in the inmate’s defense when permit-
ting the inmate to do so will not be unduly hazardous to institu-
tional safety or correctional goals. Thus, like a request to call a
witness with relevant knowledge, a charged inmate’s request to
produce relevant documentary evidence should also generally be
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permitted, unless allowing the inmate to do so will be unduly
hazardous to institutional safety or correctional goals.

[5] Further, when the disciplinary committee declines a
charged inmate’s request to produce relevant documentary evi-
dence, the committee should make a finding regarding the rea-
sons for denial of the request. Such a requirement protects the
rights of charged inmates and does not interfere with prison offi-
cials’ great discretion to refuse to allow production of documen-
tary evidence which is irrelevant or unnecessary, or which may
undermine prison authority.

In the instant case, the Committee denied Barnes’ request to
produce as evidence the videotape of the alleged incident with-
out finding that the videotape was irrelevant or that producing
the videotape would be unduly hazardous to institutional safety
or correctional goals. The Committee’s failure to do so violates
both § 83-4,122(4) and 68 Neb. Admin. Code, ch. 6, § 006.07.
Therefore, we affirm the order of the district court reversing the
decision of the Appeals Board.

We need not reach the issue of whether there is competent evi-
dence in the record to support the findings of both the Appeals
Board and the Committee. See Kelly v. Kelly, 246 Neb. 55, 516
N.W.2d 612 (1994) (appellate court is not obligated to engage in
analysis which is not necessary to adjudicate case and contro-
versy before it).

AFFIRMED.

IN RE INTEREST OF CRYSTAL C., A CHILD UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE, V.
TAMMY S., APPELLANT, AND GREG C., APPELLEE
AND CROSS-APPELLANT.

676 N.W.2d 378

Filed March 23, 2004. No. A-03-651.

1. Juvenile Courts: Evidence: Witnesses: Appeal and Error. Juvenile cases are
reviewed de novo on the record, and the appellate court is required to reach a conclu-
sion independent of the juvenile court’s findings; however, when the evidence is in
conflict, the appellate court will consider and give weight to the fact that the lower
court observed the witnesses and accepted one version of the facts over the other.
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2. Parental Rights: Evidence: Proof. A parent’s natural right to the custody of his or
her own child must yield when the two requirements of Neb. Rev. Stat. § 43-292
(Reissue 1998) have been met. First, there must be clear and convincing evidence of
the existence of one or more of the circumstances described in subsections (1) to (10)
of § 43-292. Second, if one of the conditions prescribed in subsections (1) to (10) has
been evidentially established, there must be an additional showing by clear and con-
vincing evidence that termination of parental rights is in a child’s best interests. It is
a combination of the best interests of the child and evidence of fault or neglect on the
part of the parent that is required.

3. Parental Rights: Time: Abandonment. Neb. Rev. Stat. § 43-292(1) (Reissue 1998)
provides that a court may terminate parental rights if the parent has abandoned the
juvenile for 6 months or more immediately prior to the filing of the petition.

4. Parental Rights: Time: Abandonment: Words and Phrases. As used in Neb. Rev.
Stat. § 43-292(1) (Reissue 1998), the term “immediately prior” regarding abandon-
ment means the time period determined by counting back 6 months from the filing
date of the petition.

5. Parental Rights: Abandonment: Intent: Words and Phrases. Abandonment, for
purposes of determining whether termination of parental rights is warranted under
Neb. Rev. Stat. § 43-292(1) (Reissue 1998), has been described as a parent’s inten-
tionally withholding from a child, without just cause or excuse, the parent’s presence,
care, love, protection, maintenance, and opportunity for the display of parental affec-
tion for the child.

6. Parental Rights: Words and Phrases. A termination of parental rights is a final and
complete severance of the child from the parent and removes the entire bundle of
parental rights.

7. Parental Rights. Parental rights should be terminated only in the absence of any rea-
sonable alternative and as the last resort.

Appeal from the County Court for Red Willow County: CLOYD
CLARK, Judge. Affirmed in part, and in part reversed.

Frank Shoemaker for appellant.

Robert E. Wheeler, Special Assistant Attorney General, for
appellee State of Nebraska.

Nathan A. Schneider for appellee Greg C.
IrwIN, Chief Judge, and SIEVERS and INBODY, Judges.

SIEVERS, Judge.

Tammy S. appeals and Greg C. cross-appeals the decision of
the county court for Red Willow County, sitting as a juvenile
court, which decision terminated their parental rights to their
daughter Crystal C.



460 12 NEBRASKA APPELLATE REPORTS

FACTUAL AND PROCEDURAL BACKGROUND

Tammy’s appeal was decided this same day by a separate
memorandum opinion in our cases Nos. A-03-650 through
A-03-653, where we affirmed the juvenile court’s decision to ter-
minate her parental rights to Crystal as well as to her three other
children. The remainder of this opinion relates only to the termi-
nation of Greg’s parental rights to Crystal, born April 25, 1994,
Crystal was living with Tammy and George Dean S., Sr. (Dean).
Tammy is the biological mother of Crystal, Dean is the stepfather
of Crystal, and Greg is the biological father of Crystal.

In early May 2000, after watching a videotape at school on
“Stranger Danger” which helped children understand what is
good and bad touch, Tesia S., Crystal’s half sister, reported in-
appropriate touching to Tesia’s first grade teacher, Rose Sitzman.
Tesia stated to Sitzman, “ ‘My daddy tickles me there.”” When
Sitzman asked Tesia where her father touches her, Tesia pointed
to her genital area and said, “[H]ere.” It is undisputed that when
talking about her “ ‘daddy’ ” in this context, Tesia was referring
to her stepfather, Dean. The school contacted the Nebraska
Department of Health and Human Services (DHHS) and the
McCook Police Department. A child protection worker from
DHHS and a police investigator interviewed Tesia and Crystal on
May 12.

On May 26, 2000, the State filed an application for temporary
custody, which was granted, and Crystal and her three
siblings—Tesia; George S., Jr. (George Jr.); and Sonya S.—were
removed from Tammy and Dean’s home and placed in foster
care. They were initially placed with foster parents in
Cambridge and lived there until August 2001. Then the children
were placed with foster parents in Overton until August 2002.
Then George Jr. and Sonya were placed with foster parents in
McCook until November 2002, at which time they were placed
with Tracie H. Tesia and Crystal were placed with a different
foster parent from August until October 1, 2002, at which time
they were placed with Tracie. So, all four children were again
placed together.

An adjudication hearing was held on June 30, 2000. In its July
3 order, the court found by a preponderance of the evidence that
Dean neglected and abused Tesia and Crystal, sexually abused
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them, and used inappropriate corporal punishment. All four chil-
dren were adjudicated under Neb. Rev. Stat. § 43-247(3)(a)
(Reissue 1998). The children were placed in the care of DHHS for
foster home placement.

The original goal was reunification of Greg and Crystal. A case
plan was approved and adopted by the court on August 10, 2000.
The plan set forth several requirements for Greg, including work-
ing with a family support worker to learn appropriate discipline,
boundaries, and child-parent roles. Subsequent reports on progress
in meeting the goals of the plan were received by the court.

Greg began exercising visitations with Crystal in July 2000.
The evidence reveals that in the beginning he was not very con-
sistent in his visitations with Crystal. On April 6, 2001, Greg
married his current wife, LeeAnn C. LeeAnn brought to the mar-
riage her two sons, and Greg and LeeAnn have a son who was
born on June 14, 2001. Since his marriage, Greg has been much
more consistent in his visitations with Crystal. During their vis-
its, Greg and Crystal have engaged in such activities as bowling,
playing on the computer, playing at the park or the playground,
and eating out. LeeAnn was an active participant in Greg’s visi-
tations with Crystal, and the boys participated in some of the vis-
its as well. Crystal seemed to enjoy spending time with Greg,
LeeAnn, and the boys. All visits ended with hugs and kisses.

Notably, there were two occasions when Greg left Nebraska
without notifying either Crystal or DHHS. The first time that
Greg left Nebraska was in November 2000 when he moved to
North Carolina. He returned in March 2001 and began to exercise
regular visits with Crystal beginning on April 6. Greg left again in
March 2002 when he went to Wyoming to find work. Greg sub-
sequently returned to Nebraska and resumed visitations with
Crystal in September 2002. Since that time, Greg has exercised
regular visits with Crystal.

Between July 2000 and November 2002, several permanency
review hearings were held, as well as hearings on numerous
motions. We do not believe it is necessary to detail those pro-
ceedings, although we have reviewed them. On November 20,
2002, the county attorney filed a petition to terminate Greg’s
parental rights. Then on December 10, the county attorney with-
drew his petition to terminate parental rights. On December 16,
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DHHS filed a petition to terminate the parental rights of Greg.
The petition alleged in part that Greg had abandoned Crystal for
6 months or more immediately prior to the filing of the petition,
that Crystal had been in out-of-home placement for 15 of the most
recent 22 months, and that Greg had neglected and refused to pro-
tect Crystal. On May 27 and 28, 2003, the termination of parental
rights hearing was held. On May 28, the court announced its deci-
sion to terminate the parental rights of Greg on the first two
grounds alleged. The order was signed and filed on June 2. Greg
cross-appeals.

ASSIGNMENT OF ERROR
Greg alleges that the juvenile court erred in finding the evi-
dence sufficient to support an order terminating his parental
rights.

STANDARD OF REVIEW

[1] Juvenile cases are reviewed de novo on the record, and the
appellate court is required to reach a conclusion independent of
the juvenile court’s findings; however, when the evidence is in
conflict, the appellate court will consider and give weight to the
fact that the lower court observed the witnesses and accepted one
version of the facts over the other. In re Interest of Michael R., 11
Neb. App. 903, 662 N.W.2d 632 (2003).

ANALYSIS
[2] Greg argues that the juvenile court erred in terminating his
parental rights to Crystal.

“A parent’s natural right to the custody of his or her own
child must yield when the two requirements of Neb. Rev.
Stat. § 43-292 (Reissue 19{9]8) have been met. First, there
must be clear and convincing evidence of the existence of
one or more of the circumstances described in subsections
(1) to ([10]) of § 43-292. Second, if one of the conditions
prescribed in subsections (1) to ([10]) has been eviden-
tially established, there must be an additional showing by
clear and convincing evidence that termination of parental
rights is in a child’s best interests. It is a combination of the
best interests of the child and evidence of fault or neglect
on the part of the parent that is required.”
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In re Interest of A.C., 239 Neb. 734, 739, 478 N.W.2d 1, 4-5
(1991). The juvenile court terminated Greg’s parental rights, find-
ing that Crystal had been in an out-of-home placement for more
than 15 months and that Greg willfully abandoned Crystal on two
occasions—both circumstances justifying termination of parental
rights under Neb. Rev. Stat. § 43-292 (Reissue 1998).

Out-of-Home Placement.

At the outset, we observe that this case is somewhat unique in
that at the time of Crystal’s removal from her home, she was resid-
ing with Tammy, her mother, and Dean, Tammy’s husband, and in
that Greg was the noncustodial parent of Crystal. Accordingly,
Greg’s actions were not the basis for Crystal’s removal from the
home. Crystal came into the juvenile system because of sexual
abuse by Dean, her stepfather—circumstances clearly beyond
Greg’s control.

Crystal has been in an out-of-home placement for 15 or more
months of the most recent 22 months. She was removed from the
parental home on May 26, 2000, and has remained in foster care
since that time. This means that Crystal has been in foster care
for over 3'4 years or approximately 45 months. The State proved
this statutory basis for termination of parental rights. When a
basis for termination has been proved, the next inquiry is whether
termination is in the child’s best interests. See In re Interest of
Andrew M. et al., 11 Neb. App. 80, 643 N.W.2d 401 (2002).

Abandonment.

[3] The court based its decision in part on the fact that Greg
twice left McCook for other employment without notifying either
Crystal or DHHS, actions which were contrary to the court-
ordered plan. The State argues that this was abandonment, thereby
justifying termination of Greg’s parental rights to Crystal. Section
43-292(1) provides that a court may terminate parental rights if the
parent has “abandoned the juvenile for six months or more imme-
diately prior to the filing of the petition.” The petition to terminate
Greg’s parental rights was filed on December 16, 2002.

[4] The Nebraska appellate courts have not discussed the term
“immediately prior,” as used in § 43-292(1), regarding abandon-
ment. However, the Nebraska Supreme Court has, in an adoption
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setting where termination of parental rights was based on aban-
donment, dealt with similar statutory language from Neb. Rev.
Stat. § 43-104 (Cum. Supp. 2002) that consent to adopt was not
required of a parent who had “abandoned the child for at least six
months next preceding the filing of the adoption petition.” The
Supreme Court said that the crucial time period was determined
by counting back 6 months from the date the petition was filed.
See In re Application of S.R.S. and M.B.S., 225 Neb. 759, 408
N.W.2d 272 (1987). Other states have similarly ruled. See, In re
Adoption of K.A.S., 933 S.W.2d 942 (Mo. App. 1996) (applicable
period of consideration is calculated backward from filing date of
petition); Matter of Adoption of Maria S., 145 Misc. 2d 99, 545
N.Y.S.2d 676 (1989) (reason for current in praesenti 6-month
period of abandonment being required is commonsense realiza-
tion that “bright line” is necessary in calculating when such
6-month period occurs so that any 6-month period cannot be arbi-
trarily utilized as basis for terminating parental rights regardless
of current or present state of that relationship). But see
Abercrombie v. LaBoon, 290 S.C. 35, 348 S.E.2d 170 (1986)
(court not persuaded that only 6-month period prior to com-
mencement of action may be considered by court because conduct
which may have warranted finding of abandonment may be cured
by parent’s subsequent repentant conduct). Based on the forego-
ing authority and the plain language of the statute, we hold that as
used in § 43-292(1), the term “immediately prior” regarding
abandonment means the time period determined by counting back
6 months from the filing date of the petition.

[5] Abandonment, for purposes of determining whether ter-
mination of parental rights is warranted under § 43-292(1), has
been described as a parent’s intentionally withholding from a
child, without just cause or excuse, the parent’s presence, care,
love, protection, maintenance, and opportunity for the display of
parental affection for the child. In re Interest of Joseph L., 8
Neb. App. 539, 598 N.W.2d 464 (1999). While we question
whether the evidence even comes close to satisfying this stan-
dard, the issue is resolved on another very straightforward basis.

Greg’s absence from Nebraska from March to August 2002
does not constitute abandonment under § 43-292(1) because
Greg was absent for approximately 5 months, which is less than
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the 6-month statutory requirement. Cumulatively, Greg has been
gone from Nebraska for a total of approximately 9 months, if we
count his time in North Carolina beginning in November 2000.
However, a close reading of § 43-292(1) does not allow us to
count the North Carolina absence because it did not occur
“immediately prior to the filing of the petition.” It was nearly 2
years later, in December 2002, when DHHS filed its petition,
and 2 years is not “immediately prior.” Therefore, Greg has not
abandoned Crystal, and the juvenile court erred in finding that
abandonment had occurred.

Best Interests of Crystal.

[6,7] A termination of parental rights is a final and complete
severance of the child from the parent and removes the entire
bundle of parental rights. In re Interest of Amber G. et al., 250
Neb. 973, 554 N.W.2d 142 (1996). Therefore, with such severe
and final consequences, parental rights should be terminated
only in “the absence of any reasonable alternative and as the last
resort.” See In re Interest of Kantril P. & Chenelle P, 257 Neb.
450, 467, 598 N.W.2d 729, 741 (1999). The record shows that
Crystal enjoys her visits with Greg, LeeAnn, and the other chil-
dren. Greg has, for the most part, had regular visits with Crystal
and has improved by making his visits consistently. He missed
visits for 5 months while he was out of the state seeking work.
Although he should have told Crystal and DHHS of his plans,
the law does not require perfection of a parent. Instead, we
should look for the parent’s continued improvement in parenting
skills and a beneficial relationship between parent and child.
These things are present here.

We cannot say that it is in Crystal’s best interests that Greg’s
parental rights be terminated when all of the evidence is to the
contrary. Greg and Crystal have a loving relationship. They
enjoy spending time together, and Greg’s parenting skills have
improved greatly. Crystal has become an integral part of Greg’s
new family, having formed relationships with LeeAnn and the
other children. In fact, Greg and LeeAnn have expressed an
interest in obtaining custody of Crystal. While custody is not an
issue before us in this appeal, this is significant because it
demonstrates Greg’s commitment to Crystal. Clearly, this is a
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relationship worth salvaging, and it would not be in Crystal’s
best interests to terminate Greg’s parental rights. Because the
“best interests” prong of § 43-292 has not been met, we find that
the evidence is not sufficient to support an order termmatmg
Greg’s parental rights.

CONCLUSION

For the reasons stated above, we find that the juvenile court
erred in terminating Greg’s parental rights to Crystal, and there-
fore, we reverse that decision. As stated above, in a separate mem-
orandum opinion for cases Nos. A-03-650 through A-03-653, we
affirm the juvenile court’s decision to terminate Tammy’s parental
rights to Crystal.

AFFIRMED IN PART, AND IN PART REVERSED.

IN RE INTEREST OF ANTONE C. ET AL.,
CHILDREN UNDER 18 YEARS OF AGE.

STATE OF NEBRASKA, APPELLEE, V. MARY M. MORAN,
INTERVENOR-APPELLANT, AND DouGLAS COUNTY,
INTERVENOR-APPELLEE.

677 N.W.2d 190

Filed March 30, 2004. No. A-03-615.

1. Juvenile Courts: Guardians Ad Litem: Fees: Appeal and Error. On appeal, a
juvenile court’s decision on guardian ad litem fees is reviewed de novo on the record
for an abuse of discretion.

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to act or refrain from
action, but the selected option results in a decision which is untenable and unfairly
deprives a litigant of a substantial right or a just result in matters submitted for dispo-
sition through a judicial system.

3. Judgments. A nunc pro tunc order operates to correct a clerical error or a scrivener’s
error, not to change or revise a judgment or order, or to set aside a judgment actually
rendered, or to render an order different from the one actually rendered, even if such
order was not the order intended.

4. ____. Clerical mistakes in judgments, orders, or other parts of the record and errors
therein arising from oversight or omission may be corrected by the court by an order
nunc pro tunc at any time on the court’s initiative.

5. Statutes: Legislature: Intent. In discerning the meaning of a statute, a court must
determine and give effect to the purpose and intent of the Legislature as ascertained
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from the entire language of the statute considered in its plain, ordinary, and popu-
lar sense.

6. Legislature: Supreme Court. The Legislature is deemed to be aware of existing
Supreme Count precedent when it enacts legislation.

7. Statutes. Effect must be given, if possible, to all the several parts of a statute, and no
sentence, clause, or word should be rejected as meaningless or superfluous if it can
be avoided.

8. Juvenile Courts: Jurisdiction: Statutes. As a statutorily created court of limited and
special jurisdiction, a juvenile court has only such authority as has been conferred
upon it by statute.

9. Juvenile Courts: Jurisdiction: Judgments. Because a juvenile court is not a court
of general jurisdiction, it lacks authority to modify or vacate its own judgments dur-
ing the term in which they are rendered.

Appeal from the Separate Juvenile Court of Douglas County:
CurisToPHER KELLY, Judge. Nunc pro tunc order vacated in part,
and cause remanded with directions.

Sheri E. Cotton for intervenor-appellant.

Stuart J. Dornan, Douglas County Attorney, and Bernard J.
Monbouquette for intervenor-appellee.

CARLSON, MOORE, and CASSEL, Judges.

CASsSEL, Judge.
INTRODUCTION

Mary M. Moran, an attorney appointed as guardian ad litem
for the minor children in these proceedings, appeals from the
juvenile court’s order entitled “Nunc Pro Tunc and Notice”
which modified its initial order approving Moran’s fees. We
conclude that the order did not constitute an order nunc pro tunc
and that the juvenile court did not have authority to modify its
prior order within term. We therefore vacate the “nunc pro tunc”
portion of the order and remand the cause with directions to
reinstate the initial order approving Moran’s fees.

BACKGROUND
On March 17 and May 16, 2000, the juvenile court appointed
Moran as guardian ad litem for the minor children in this mat-
ter. Moran thereafter undertook those duties and subsequently
requested fees for her services. Although it is not directly rele-
vant to this appeal, we note that Moran previously appealed the
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juvenile court’s partial disallowance of fees concerning services
for March 2002. See In re Interest of Antone C. et al., 12 Neb.
App. 152, 669 N.W.2d 69 (2003).

On April 17, 2003, the court conducted a hearing on Moran'’s
application for fees. The court received exhibit 47, which
included Moran’s fee statements for September 2002 through
March 2003. Exhibit 47 showed fees and costs of $2,084.05 for
February and $2,846.97 for March. The court also received
exhibits 48 and 49, which were Moran’s fee statements for July
and August 2002. Two deputy county attorneys appeared and
indicated their full agreement with and approval of the fees and
costs in these three exhibits as amended by the parties and the
court. The court inquired whether the parties and counsel had so
agreed just for the December and January fees in exhibit 47, and
counsel responded, “They’ve reviewed all of [the exhibit 47
fees]” and “[The exhibit 47 fees] are for the months of
September through March of [2003].” On April 18, 2003, the
court entered an order approving payment of Moran’s fees as
amended and set forth in exhibits 47 through 49.

On April 28, 2003, the court entered the order entitled “Nunc
Pro Tunc and Notice.” The court stated:

This Court, having fully reviewed Exhibit No. 47 subse-
quent to its admission into evidence at the April 17, 2003
hearing, became aware for the first time that new monthly
billings for the months of February and March, 2003 were
submitted as part of Exhibit No. 47, and that these billings
have not been cleared through the Office of the Juvenile
Court Administrator prior to being approved for payment
in the Court’s Order of April 17, 2003. The Court has seri-
ous concerns that these billings are excessive and contain
unnecessary work on the part of the Guardian ad Litem.
The Court now therefore amends its Order of April 17,
2003, Nunc Pro Tunc in the following particulars:

That the Court approves payment of attorney fees under
Exhibit Nos. 48 and 49 only, AND IT IS SO ORDERED.

IT IS FURTHER ORDERED that this matter shall be set
for a continued hearing on the request for payment of fees
of the Guardian ad Litem for the children contained in
Exhibit No. 47 .. ..



IN RE INTEREST OF ANTONE C. ET AL. 469
Cite as 12 Neb. App. 466

The court also restricted Moran from performing additional
work on the case absent express approval from the juvenile court
and appointed a “Co-Guardian ad Litem.”

On May 8, 2003, the court conducted the further hearing con-
templated by the April 28 order. Moran moved for a continuance,
for the judge to recuse himself, and for the court to vacate the
“nunc pro tunc” order. The court denied Moran’s motions and
ordered that Moran be paid $500 for her services in February and
$500 for her services in March.

ASSIGNMENTS OF ERROR
Moran assigns that the juvenile court erred (1) in modifying its
April 18, 2003, order by entering a “nunc pro tunc” order on April
28 and (2) in denying Moran due process in several respects.

STANDARD OF REVIEW

[1] On appeal, the juvenile court’s decision on guardian ad
litem fees is reviewed de novo on the record for an abuse of dis-
cretion. See, In re Interest of Anthony R. et al., 264 Neb. 699, 651
N.W.2d 231 (2002) (juvenile cases are reviewed de novo on
record); Halouska v. Halouska, 7 Neb. App. 730, 585 N.wW.2d
490 (1998) (allowance and amount of guardian ad litem fees will
be set aside only where there appears to be abuse of discretion by
trial court).

[2] A judicial abuse of discretion exists when a judge, within
the effective limits of authorized judicial power, elects to act or
refrain from action, but the selected option results in a decision
which is untenable and unfairly deprives a litigant of a substan-
tial right or a just result in matters submitted for disposition
through a judicial system. Halouska v. Halouska, supra.

ANALYSIS

Moran asserts that the juvenile court lacked authority to enter
the April 28, 2003, order reducing the fees previously approved
in the April 18 order. She argues that the April 28 order was not
a valid nunc pro tunc order.

[3] According to case law, a nunc pro tunc order operates to
correct a clerical error or a scrivener’s error, not to change or
revise a judgment or order, or to set aside a judgment actually
rendered, or to render an order different from the one actually
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rendered, even if such order was not the order intended. See
Walsh v. City of Omaha, 11 Neb. App. 747, 660 N.W.2d 187
(2003).

The record shows that at the April 17, 2003, hearing, the juve-
nile court stated approval of the fees and expenses represented
in exhibits 47 through 49, and that the April 18 order accurately
memorialized that approval. The April 28 order shows that the
juvenile court judge subsequently decided to change or revise
the April 18 order. The case law rejects use of a nunc pro tunc
order for that purpose.

[4] We next consider whether legislation adopted in 2000 mod-
ifies the case law regarding the function of nunc pro tunc orders.
Neb. Rev. Stat. § 25-2001(3) (Cum. Supp. 2002) provides,
“Clerical mistakes in judgments, orders, or other parts of the
record and errors therein arising from oversight or omission may
be corrected by the court by an order nunc pro tunc at any tlme on
the court’s initiative . . . .”

[5] Subsections (1), (2), and (4) of § 25-2001 expressly
address a district court’s authority to modify within term, under
its equity jurisdiction, and after close of term. Unlike the other
subsections of § 25-2001, subsection (3) does not specifically
refer to the district court. We therefore assume, without deciding,
that the authority to enter nunc pro tunc orders under subsection
(3) extends to the juvenile court. See In re Interest of Steven K.,
11 Neb. App. 828, 661 N.W.2d 320 (2003) (in discerning mean-
ing of statute, court must determine and give effect to purpose
and intent of Legislature as ascertained from entire language of
statute considered in its plain, ordinary, and popular sense).

We must consider whether the April 28, 2003, order corrected
an error on the record “arising from oversight or omission” as
contemplated by § 25-2001(3). The subsection’s language
encompasses both the correction of “[c]lerical mistakes” and the
correction of “errors [in an order which have arisen] from over-
sight or omission” as being within the function of an order nunc
pro tunc. Considered alone, the phrase “errors . . . arising from
oversight or omission” might be construed to extend the func-
tion of an order nunc pro tunc. We reject that interpretation.

(6] The Legislature is deemed to be aware of existing
Supreme Court precedent when it enacts legislation. In re Estate
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of Kopecky, 6 Neb. App. 500, 574 N.W.2d 549 (1998). We there-
fore consider that the Legislature understood the existing case
law regarding nunc pro tunc orders when adopting § 25-2001(3).
In enacting subsection (3), the Legislature expressly character-
ized an order correcting errors arising “from oversight or omis-
sion” as an “order nunc pro tunc.”

[7] Section 25-2001(3) authorizes a nunc pro tunc order “at
any time,” whether during or after term. Unless limited to the
preexisting function of nunc pro tunc orders, the “oversight or
omission” language would greatly expand the function of such
orders, rendering subsections (1), (2), and (4) superfluous. An
interpretation inferring such expansion violates the rule requiring
effect to be given, if possible, to all the several parts of a statute
and precluding rejection of any sentence, clause, or word as
superfluous if it can be avoided. See Keller v. Tavarone, 265 Neb.
236, 655 N.W.2d 899 (2003). We conclude that the plain mean-
ing of the language, as properly understood, limits the operation
of subsection (3) to nunc pro tunc orders as they existed under
prior case law.

Although we do not deem it necessary to resort to legislative
history, we note that the legislative history supports our conclu-
sion that the Legislature intended only to codify the court’s
authority to enter nunc pro tunc orders as that authority has been
set forth in case law:

[T]here is no statute which provides for an order nunc pro
tunc to correct a clerical error in order to change a clerical
mistake arising from an oversight or admission [sic]. . . .
[T]he post-trial motion procedure is clarified, and the statu-
tory authority for nunc pro tunc orders is created.
Floor Debate, L.B. 921, Judiciary Committee, 96th Leg., 2d Sess.
9720 (Mar. 1, 2000).

Regardless of its title, the juvenile court’s April 28, 2003, order
was not a nunc pro tunc order as defined by Nebraska law.

[8,9] As a statutorily created court of limited and special
jurisdiction, a juvenile court has only such authority as has
been conferred upon it by statute. In re Interest of Jaden H., 263
Neb. 129, 638 N.W.2d 867 (2002). Because the juvenile court
is not a court of general jurisdiction, it lacks authority to mod-
ify or vacate its own judgments during the term in which they
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are rendered. See In re Interest of Lisa V., 3 Neb. App. 559, 529
N.W.2d 805 (1995).

We conclude that the portion of the April 28, 2003, order pur-
porting to modify the prior approval of Moran’s fees and costs
must be vacated and that the April 18 order approving those fees
and costs must be reinstated. Moran assigns no error regarding the
remaining portions of the April 28 order directing Moran to per-
form no additional work without express approval and appointing
a coguardian ad litem, and our decision does not affect those por-
tions of the April 28 order.

Because our consideration of the “nunc pro tunc” order is dis-
positive of this appeal, we need not consider Moran’s remaining
assignment of error. See Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d
612 (1994) (appellate court not obligated to engage in analysis
which is not needed to adjudicate case and controversy before it).

CONCLUSION
For the foregoing reasons, we conclude that the juvenile court

lacked authority to modify the April 18, 2003, order approving
Moran’s fees and costs. We therefore vacate that portion of the
April 28 order modifying fees and costs and remand the cause
with directions to reinstate the order entered on April 18.

NUNC PRO TUNC ORDER VACATED IN PART,

AND CAUSE REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V.
HEecTtorR H. ROMO, APPELLANT.
676 N.W.2d 737

Filed March 30, 2004. No. A-03-925.

1. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a
criminal conviction for sufficiency of the evidence to sustain the conviction, the rele-
vant question for an appellate court is whether, after viewing the evidence in the light
most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt.

2. Judgments: Appeal and Error. With regard to questions of law, an appellate court is
obligated to reach a conclusion independent of the decision reached by the trial court.

3. Assault: Words and Phrases. A dangerous instrument is any object which, because of
its nature and the manner and intention of its use, is capable of inflicting bodily injury.
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4. Assault: Intent. One commits an attempted first degree assault if one intentionally
engages in conduct which is a substantial step in a course of conduct intended or
known to cause serious bodily injury to another person.

5. Criminal Law: Trial. A trial judge sitting without a jury is not required to articulate
findings of fact or conclusions of law in criminal cases.

6. Criminal Law: Juries: Jury Instructions. When a jury is the fact finder in a case
involving accessory to a felony charges, the jury should be instructed so as to ensure
that the underlying offense of the principal is specifically determined.

7. Sentences: Appeal and Error. Whether an appellate court is reviewing a sentence for
its leniency or its excessiveness, a sentence imposed by a district court that is within
the statutorily prescribed limits will not be disturbed on appeal unless there appears to
be an abuse of the trial court’s discretion.

Appeal from the District Court for Adams County: STEPHEN
ILLINGWORTH, Judge. Affirmed.

Arthur C. Toogood, Adams County Public Defender, for
appellant.

Jon Bruning, Attorney General, and Kevin J. Slimp for
appellee.

IrwiN, Chief Judge, and SIEVERS and INBODY, Judges.

SIEVERS, Judge.
INTRODUCTION
Hector H. Romo appeals the decision of the district court for
Adams County, which convicted him of accessory to a felony
under Neb. Rev. Stat. § 28-204 (Cum. Supp. 2002) and sentenced
him to a term of 20 months’ to 3 years’ imprisonment. Romo
appeals both the judgment and the sentence.

FACTUAL BACKGROUND

On June 25, 2001, Rene Hernandez (Rene) was standing out-
side his vehicle parked at a residence on North Lexington in
Hastings, Nebraska, when a white Honda Civic owned and oper-
ated by Romo drove past the residence. As the car passed, a pas-
senger, Robert Dante Starr (Dante), fired 10 to 12 shots in the
direction of Rene’s vehicle. Also standing outside Rene’s vehicle
and in the line of fire were Emilio Llanes (Emilio) and Brandon
Barrientez. Rene’s wife and two children were sitting inside the
vehicle. After Dante quit shooting, Romo continued driving for
several blocks to where Dante instructed him to stop. Dante then
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got out of the car and ran to his grandmother’s house, where he
waited about an hour, and then he went to a pond and threw the
gun in the water. After Dante got out of the car, Romo then drove
to Beatrice, Nebraska, where he was later apprehended.

This incident between Romo, Emilio, and Rene was not the
first to occur on June 25, 2001. Earlier in the day, Rene had
“flipped [Romo] off,” and about 30 minutes to an hour prior to
the shooting, Rene shattered the back window of Romo’s car
with a baseball bat in the parking lot of a fast-food restaurant.
After the incident at the restaurant, Romo told Bouston Roman
(Bouston) that he was “fed up with how Emilio was acting” and
that he “planned on getting Emilio.” Romo and Bouston then
went to pick up Dante, who brought his gun along. Romo,
Bouston, and Dante then went to find Emilio, and the shooting
took place soon thereafter.

PROCEDURAL BACKGROUND

Romo was charged by information on September 10, 2001,
with “Accessory to Felony,” “Class IV Felony.” Romo waived
his right to a jury trial. Following the bench trial, Romo was
found guilty of accessory to a felony, a Class IV felony. Romo
then filed a motion for new trial, which motion the trial court
overruled, sentencing him to a term of 20 months’ to 3 years’
incarceration. Romo timely appeals.

ASSIGNMENTS OF ERROR
Romo asserts, restated, that the trial court erred in (1) find-
ing sufficient evidence to support the conviction; (2) failing to
find what felony Romo “believed” Dante had committed, which
failure affected Romo’s penalty; and (3) imposing an exces-
sive sentence.

STANDARD OF REVIEW

[1] When reviewing a criminal conviction for sufficiency of
the evidence to sustain the conviction, the relevant question for
an appellate court is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt. State v. Miner, 265 Neb. 778, 659 N.W.2d 331
(2003); State v. Taylor, ante p. 58, 666 N.W.2d 753 (2003).
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[2] With regard to questions of law, an appellate court is obli-
gated to reach a conclusion independent of the decision reached
by the trial court. State v. Champoux, 252 Neb. 769, 566 N.W.2d
763 (1997).

Sentences within statutory limits will be disturbed by an
appellate court only if the sentences complained of were an
abuse of judicial discretion. State v. Mather, 264 Neb. 182, 646
N.W.2d 605 (2002).

ANALYSIS
Sufficiency of Evidence.

Romo contends that the trial court erred in finding that there
was sufficient evidence to convict him of accessory to a felony
under § 28-204. Where a jury has been waived and the judge is the
trier of the facts in a criminal case, the factual findings will not be
disturbed on appeal unless they are clearly wrong. State v. Reed,
228 Neb. 645, 423 N.W.2d 777 (1988). On a claim of insuffi-
ciency of the evidence, an appellate court will not set aside a
guilty verdict in a criminal case where such verdict is supported
by relevant evidence. Only where evidence lacks sufficient proba-
tive force as a matter of law may an appellate court set aside a
guilty verdict as unsupported by evidence beyond a reasonable
doubt. State v. Leonor, 263 Neb. 86, 638 N.W.2d 798 (2002).

Section 28-204 provides in relevant part:

(1) A person is guilty of being an accessory to felony if
with intent to interfere with, hinder, delay, or prevent the
discovery, apprehension, prosecution, conviction, or pun-
ishment of another for an offense, he or she:

(b) Provides or aids in providing . . . transportation
... or other means of effecting escape or avoiding discov-
ery or apprehension;

2)..
'(é).Accessory to felony is a Class IV felony if the actor
violates subdivision . . . (1)(b) . . . of this section, the actor

knows of the conduct of the other, and the conduct of the
other constitutes a Class III or Class IIIA felony.
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[3] Therefore, under the statute, in order for Romo to be con-
victed of a Class IV felony, Dante’s conduct must constitute a
Class I or Class I1IA felony. Dante testified during trial that he
was convicted of terroristic threats and two counts of “attempted
aggravated assault.” While Nebraska does not have a crime
statutorily labeled “aggravated assault,” such term could encom-
pass, as is pertinent here, second degree assault, intentionally
causing bodily injury with a dangerous instrument, a Class IIIA
felony, see Neb. Rev. Stat. § 28-309 (Cum. Supp. 2002); or first
degree assault, knowingly and intentionally causing serious
bodily injury, a Class III felony, see Neb. Rev. Stat. § 28-308
(Reissue 1995). Either of such crimes committed by Dante
would suffice for the predicate offense of a Class III or Class
ITIA felony for Romo’s Class IV felony accessory conviction. A
dangerous instrument is any object which, because of its nature
and the manner and intention of its use, is capable of inflicting
bodily injury. State v. Ayres, 236 Neb. 824, 464 N.W.2d 316
(1991). Obviously, a handgun is a dangerous instrument which
can cause serious bodily injury. Consequently, Dante’s admis-
sion that he was convicted of two counts of “attempted aggra-
vated assault” cannot by itself carry the State’s burden to show
the predicate offense by Dante to convict Romo for Class IV
felony accessory. However, such admission can be considered
along with the other evidence of Dante’s actions to determine
whether a predicate felony was proved. Therefore, in order to
determine whether the evidence was sufficient to convict Romo
as an accessory to a felony committed by Dante, we look to
whether the evidence was sufficient for the trial court to find that
Dante committed either attempted first degree assault or
attempted second degree assault, whether Romo knew of such
conduct, and whether Romo had the requisite intent.

[4] “One commits an attempted first degree assault if one
intentionally engages in conduct which is a substantial step in
a course of conduct ‘intended or known to cause’ ‘serious bod-
ily injury to another person.’” State v. McBride, 252 Neb. 866,
878, 567 N.W.2d 136, 145 (1997). Attempted second degree
assault would be analogous, substituting the elements of second
degree assault, e.g., attempt to cause bodily injury with a dan-
gerous instrument.
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Dante testified that he and Romo were planning to “ride
around” on the evening of June 25, 2001. Dante testified that he
did not like Rene and that when he saw Rene as they drove by
in Romo’s car, Dante “went ahead and let some shots off.” He
admitted that he fired at least 10 to 12 shots “in the vicinity” of
Rene. Romo then drove several blocks, and Dante got out and
ran. Dante’s version of the events, as well as Dante’s description
of his and Romo’s intentions, varies somewhat from Romo’s
version. Romo did not testify at trial. However, he waived his
Miranda rights and spoke to Det. Adam Story of the Hastings
Police Department on the ride back to Hastings from Beatrice.
Detective Story testified that Romo said he “was fed up with
how Emilio was acting” and that Romo “planned on getting
Emilio.” Romo told Detective Story that on the night of the
shooting, he knew Dante had a gun when Romo picked Dante up
and they intended to go find Emilio. Romo said he drove the car
while Dante fired the gun about 10 times. Romo then drove a
few more blocks, and Dante got out and fled.

In viewing the evidence most favorably to the State, the evi-
dence shows that Dante intentionally took a gun with him in
Romo’s car and planned to “get” someone, either Emilio or Rene,
depending on whose version is accepted. Further, Dante fired the
gun 10 to 12 times in the direction of six people, including two
children. Dante’s conduct was sufficient to constitute a substantial
step in a course of conduct intended or known to cause serious
bodily injury to another person. See State v. McBride, supra (evi-
dence was sufficient for first degree attempted assault charge
where witness saw defendant pull out gun and fire at occupied
automobile). Anytime one fires a gun in the direction of a group
of people, there is a substantial risk that serious bodily injury
could result from the conduct. Therefore, we find there is suffi-
cient evidence to determine that Dante committed attempted first
degree assault, a Class III felony. The same evidence would obvi-
ously also sustain a finding that Dante’s conduct constituted
attempted second degree assault.

We now turn to whether Romo knew of Dante’s felonious
conduct and whether Romo had the intent to “interfere with,
hinder, delay, or prevent the discovery, apprehension, prosecu-
tion, conviction, or punishment” of Dante by driving the car in
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the commission of the felony and fleeing the scene of the crime.
See § 28-204. As to Romo’s knowledge, the Nebraska Supreme
Court has found that the knowledge element is satisfied if one
knows of the conduct. See State v. Severin, 250 Neb. 841, 553
N.W.2d 452 (1996). According to Romo’s own admission to
Detective Story, Romo knew that Dante had the gun with him
when he got into Romo’s car on June 25, 2001. Further, Romo
admitted they intended to find Emilio and “get” him, and Romo
obviously knew of the shots being fired from the car he was
driving. There is sufficient evidence to satisfy Romo’s knowl-
edge of Dante’s felonious conduct.

Finally, we must determine whether Romo had the requisite
intent. There is no doubt that Romo drove the car as Dante fired
the shots and that once Dante quit firing, Romo drove away from
the scene and then let Dante out of the car so he could flee.
Romo did not report the incident to law enforcement, but instead
fled to Beatrice. Based on these circumstances, any fact finder
could infer that Romo had the requisite intent to transport Dante
during the crime and while Dante fled the scene. The evidence
was sufficient to prove the elements of accessory to a felony,
including Dante’s predicate felony, and the trial court did not err
in finding Romo guiity.

Finding of Felony.
As to Romo’s second assignment of error, Romo’s entire argu-
ment is as follows:

[Romo] was the driver of a car from which Dante . . . fired
several shots. Since there was no discussion ahead of the
time of the incident about what Da[n]te . . . was going to do
.. . and, since [Romo] was driving during the incident, and
continued driving away from the scene, [Romo] would have
no way of knowing what crime Dante . . . may have commit-
ted, other than discharging a firearm within the city limits.

The Court found [Romo] guilty of a Class IV felony. In
order to be guilty of a Class IV felony, [Romo] must have
believed Dante . . . committed a Class III A or Class Il A
felony.

The District Court failed to find what crime that [Romo]
believed that Dante . . . had committed. Such finding is



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































