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Actions: Equity: Public Meetings: Appeal and Error. Actions for relief under
the public meetings laws are both tried by the trial court and reviewed by appellate
courts as equitable cases, given that the relief sought is in the nature of a declara-
tion that action taken in violation of the laws is void or voidable.

Equity: Appeal and Error. On appeal from an equity action, an appellate court
tries factual questions de novo on the record and, as to questions of both fact and
law, is obligated to reach a conclusion independent of the conclusion reached by
the trial court.

Zoning: Appeal and Error. In reviewing a decision of a district court regarding
a zoning appeal, the standard of review is whether the district court abused its dis-
cretion or made an error of law. Where competent evidence supports the district
court’s factual findings, an appellate court will not substitute its factual findings
for those of the district court.

Moot Question. A case becomes moot when the issues initially presented in liti-
gation cease to exist or the litigants lack a legally cognizable interest in the out-
come of litigation.

Moot Question: Words and Phrases. A moot case is one which seeks to deter-
mine a question which does not rest upon existing factors or rights, in which the
issues presented are no longer alive.

Public Meetings: Statutes. The public meetings laws are to be broadly interpreted
and liberally construed to obtain the objective of openness in government.

Public Meetings. Official reports of closed meetings, even if issued, will seldom fur-
nish a complete summary of the discussion leading to a particular course of action.
Appeal and Error. An appellate court is not obligated to engage in an analysis
which is not necessary to adjudicate the case and controversy before it.
Damages: Pleadings: Proof. Damages, like any other element of a plaintiff’s cause
of action, must be pled and proved, and the burden is on the plaintiff to offer evi-
dence sufficient to prove the plaintiff’s alleged damages.

Attorney Fees. As a general rule, attorney fees and expenses may be recovered in
a civil action only where provided for by statute or when a recognized and
accepted uniform course of procedure has been to allow recovery of attorney fees.
Attorney Fees: Appeal and Error. Discretionary decisions of the trial courts on
attorney fees will be upheld on appeal absent a showing of abuse of discretion.
Attorney Fees. In determining an award of attomey fees, appropriate considera-
tions include the nature of the case, the results obtained, the amount involved in
the controversy, the services performed, the length of time required for prepara-
tion, the skill devoted to preparation and presentation of the case, and the novelty
and difficulty of the questions raised, as well as customary charges of the bar for
similar services.



ALDERMAN v. COUNTY OF ANTELOPE 413
Cite as 11 Neb. App. 412

Appeal from the District Court for Antelope County: RICHARD
P. GARDEN, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Gregory D. Barton and Karen Haase, of Harding, Shultz &
Downs, and Bruce D. Curtiss, of Curtiss Law Office, P.C., for
appellants.

Michael L. Long, Antelope County Attorney, and Terri M.
Weeks, of Boucher Law Firm, for County appellees.

Mark A. Johnson, of Johnson, Morland & Easland, P.C., and
Timothy E. Brogan for appellees teVelde.

IrwiN, Chief Judge, and HaNNON and INBODY, Judges.

INBODY, Judge.
I. INTRODUCTION

John Alderman, Bobby Johnston, Randall Pedersen, and
Hanging “L” Ranch, Inc., a Nebraska corporation (collectively
the appellants), appeal the orders of the Antelope County
District Court dismissing their petition requesting declaratory,
injunctive, and other relief and denying their motion for new
trial. The appellants had requested that the district court declare
void the successive decisions of the Antelope County Board of
Supervisors (Board) to issue conditional use permits to allow
Todd teVelde and Chad teVelde, doing business as Summerhill
Dairy, to expand the size of their dairy, which is located at the
headwaters of the East Verdigre Creek, from 150 cows to 700
cows. The appellants further contend that the amount of attorney
fees awarded by the district court to them was insufficient. For
the reasons set forth herein, we affirm in part, in part reverse,
and remand with directions.

II. STATEMENT OF FACTS
On June 11, 1999, Chad teVelde and Todd teVelde filed an
application with the Board for a conditional use permit. The
teVeldes sought to expand the size of their dairy operation from
150 cows to 700 cows and included with their application a pro-
posal to build a 1.3-acre wastewater lagoon. The teVeldes’
Summerhill Dairy facility is located on the “SE 1/4 of Section
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1-27-7, in Antelope County,” Nebraska, in the watershed of the
East Verdigre Creek, a cold-water Class A stream. East Verdigre
Creek is the only cold-water stream of its kind in the Nebraska
Game and Parks Commission system, in that it is ideal for rais-
ing trout. East Verdigre Creek serves as a water supply to the
Grove trout rearing station and Grove Lake, which are located
within the Grove Lake wildlife management area. Forty percent
of the trout stocked in Nebraska’s waterways are raised at this
trout rearing station located on the creek.

On August 10, 1999, the Board granted a request by the
teVeldes for a loan in the amount of $158,000 to be used for the
purpose of constructing two barns and an earthen lagoon waste
facility on the above-described property. On August 24, a public
meeting was held at which the Antelope County Planning
Commission (Planning Commission) considered the teVeldes’
application for a conditional use permit. Although it was brought
to the Planning Commission’s attention that public notice of the
meeting was defective and the meeting was officially continued
until September 7, the Planning Commission allowed persons
present to give opinions, both pro and con, regarding the pro-
posed Summerhill Dairy expansion.

Between the conclusion of the Planning Commission’s
August 24, 1999, meeting and the scheduled September 7 meet-
ing, Mark Smith, chairperson of the Planning Commission, and
Todd teVelde discussed arranging a tour of a facility similar to
that of the proposed dairy expansion or finding another way to
acquire knowledge on the waste handling facility issue. Todd
teVelde and Smith agreed to have Rick Koelsch, a livestock
environmental engineer with the University of Nebraska, come
to the Summerhill Dairy to “address the concerns that the board
had from all the opposition that we heard.” This meeting was
held on August 31 at the Summerhill Dairy and was attended by
seven of the nine members of the Planning Commission and five
of the seven members of the Board. No notice of this meeting
was published, and the public was not otherwise notified of this
meeting.

On September 7, 1999, the Planning Commission resumed its
meeting which had been continued from August 24. After the
close of public comment, the Planning Commission voted six to
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two to recommend that the Board grant the teVeldes’ application.
The Board held its public hearing on September 14. Following
public comment, the Board approved the teVeldes’ conditional
use application.

On September 28, 1999, the appellants filed their original peti-
tion against Antelope County, the Board, the Planning Commis-
sion, and the teVeldes. The appellants sought equitable relief
from the district court based upon proceedings of the Board and
Planning Commission which they contended deprived them of
due process of law, violated the Nebraska public meetings law,
and violated Antelope County zoning regulations.

On October 1, 1999, the appellants filed a motion for prelim-
inary injunction, seeking to prevent the teVeldes from taking any
action pursuant to the initial conditional use permit. Following an
evidentiary hearing on the motion, the district court filed an order
on November 17, finding that the August 31 meeting at the
Summerhill Dairy violated the public meetings law and that it
was thus “clear that the conditional use permit should be
declared void.” The district court temporarily enjoined Antelope
County, the Board, the Planning Commission, and the teVeldes
(hereinafter collectively the appellees) from recognizing the
September 1999 conditional use permit as valid and temporarily
enjoined the teVeldes “from taking any action to expand their
existing dairy from 150 cows to 700 cows, until further order of
this Court.”

On November 18, 1999, 2 days after the district court issued
the temporary injunction, the teVeldes filed a second application
for a conditional use permit with the Board. On November 23,
the teVeldes filed a motion requesting permission from the dis-
trict court to file a new application for a conditional use permit
with the Board. On January 6, 2000, the court granted the
teVeldes leave to reapply to the Board.

On January 24, 2000, the Planning Commission held a public
meeting to consider the teVeldes’ second conditional use appli-
cation. After the appellants’ representative at the public meeting
pointed out fatal deficiencies in the second application, the hear-
ing was adjourned, no evidence was received, and no action was
taken by the Planning Commission. Subsequently, on February 3,
the teVeldes caused their limited liability company, Royal View
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Ranch L.L.C,, to file a third application with the Board for a con-
ditional use permit.

On February 15 and 16, 2000, the Planning Commission held
a public hearing to consider the third teVelde conditional use ap-
plication. Following public comment, the Planning Commission
voted seven to two to recommend approval of this application to
the Board. On March 7, following a public hearing, the Board
granted the teVeldes’ third application, authorizing them to
expand their dairy from 150 to 700 cows.

On June 1, 2000, the appellants received leave from the district
court to file an amended petition to raise claims based on post-
temporary injunction events. The amended petition restated the
claims set forth in the original petition and sought additional equi-
table relief from the district court based upon proceedings of the
Board and Planning Commission in February and March 2000
which they contend deprived them of due process of law, violated
the Nebraska public meetings law, violated Antelope County zon-
ing regulations, and were contrary to the public interest.

Trial in this matter was held on October 30 and 31,
November 10, and December 8, 2000. At trial, Planning
Commission member Phyllis Perdew testified as follows during
her cross-examination:

Q. Ma’am, if I understand your testimony correctly, is it
your testimony that you didn’t need to review all the infor-
mation that was submitted at the February 15, 2000 meet-
ing because it was — a lot of it was the same information
that had been before the Planning Commission back on
September 7th of 19997

A. That’s right, sir.

Q. And if I understand your testimony in this case cor-
rectly, ma’am, you originally were opposed to the teVeldes’
application back in August of 1999; is that correct?

A. Yes.

Q. . . . And I believe you testified at the temporary
injunction hearing before this court in October of 1999 that
you changed your mind once the Nebraska Game and
Parks Commission apparently indicated, at that point back
in the fall of ’99, that they were not going to object, right?
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A. That was part of it, yes.

Q. What was the other part?

A. Well, all the information that we gathered and all the
testimony that people gave us.

Q. Some of the information you gathered was at the
August 31, 1999 meeting at the [Summerhill Dairy]?

A. Yes, sir.

Additionally, although Planning Commission member Terry
Erb testified that he “didn’t figure [that he] was supposed to use
any information [he] got from [the illegal] meeting,” he also
admitted that he was “not sure” whether he considered informa-
tion obtained at the illegal meeting and that he may have con-
sidered the information “[t]o some extent.” Further, Board chair-
person Jan Curtis testified that the Board members rely upon the
findings and recommendations of the Planning Commission in
deciding whether to grant a conditional use permit. Board mem-
ber Steven Rix testified that in making his decision to vote for
the teVeldes’ application, he “relied pretty heavily” on the find-
ings and recommendations of the Planning Commission as they
are reported to the Board.

On December 18, 2000, the district court, in considering the
meetings held by the Board and Planning Commission in
September 1999, stated:

The first four claims for relief center about action taken
by the alleged illegal joint meeting of the County Board
and Planning Commission on August 31, 1999. Such a
meeting did in fact take place without the required compli-
ance with the Nebraska Public Meetings Law. This Court
entered a temporary injunction enjoining [the teVeldes]
from proceeding further without prior permission of this
Court. The [teVeldes] thereafter sought and received per-
mission from this Court to proceed with a new application
for a special use permit. This action by this Court makes
the [appellees’] first four claims for relief moot.

With regard to the meetings held by the Board and Planning
Commission in February and March 2000, the district court
found that these meetings satisfied the public meetings law and
that “[t]he public was given proper notice and was allowed to
comment. The members of each body carefully and thoughtfully
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reviewed the evidence received at the respective public hearings
and made their decisions solely on that evidence.” The court fur-
ther found that these meetings did not violate due process and
that the issuance of the second permit to the teVeldes was not
contrary to the public interest. Thus, the court ordered the
amended petition dismissed with prejudice and vacated the tem-
porary injunction previously issued by the court.

On December 28, 2000, the appellants filed a motion for new
trial and a motion for an award of attorney fees and expenses.
On February 12, 2001, the district court denied the motion for
new trial and granted, in part, the appellants’ motion for attorney
fees. Specifically, the court granted the appellants attorney fees
and expenses of $6,216.87, which the court calculated as fol-
lows: three attorneys, 20 hours each at $130, $80, and $95 (as
per the requested rates set forth in the corresponding affidavits),
plus mileage of 377 miles at 31 cents per mile (the then existing
state rate). The court specifically stated that the hours allotted to
each attorney include support staff and office expenses. The
appellants have timely appealed to this court.

ITI. ASSIGNMENTS OF ERROR

Summarized and restated, the appellants’ assigned errors on
appeal are as follows: (1) With regard to the September 1999
grant of the teVeldes’ application for a conditional use permit,
the district court erred in dismissing as moot the appellants’
public meetings law claim, civil rights claim, zoning regulations
claim, and claim that issuance of the permit was contrary to the
public interest; (2) with regard to the March 2000 grant of the
teVeldes’ application for a conditional use permit, the district
court erred in dismissing as moot the appellants’ public meet-
ings law claim, civil rights claim, zoning regulations claim, and
claim that issuance of the permit was contrary to the public
interest; and (3) the trial court erred in failing to award $32,669
in attorney fees and expenses incurred by the appellants.

IV. STANDARD OF REVIEW
[1] Actions for relief under the public meetings laws are
both tried by the trial court and reviewed by appellate courts as
equitable cases, given that the relief sought is in the nature of
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a declaration that action taken in violation of the laws is void
or voidable. Hansmeyer v. Nebraska Pub. Power Dist., 6 Neb.
App. 889, 578 N.W.2d 476 (1998). See, Otey v. State, 240 Neb.
813, 485 N.W.2d 153 (1992); Meyer v. Board of Regents, 1
Neb. App. 893, 510 N.W.2d 450 (1993).

[2] On appeal from an equity action, an appellate court tries
factual questions de novo on the record and, as to questions of
both fact and law, is obligated to reach a conclusion independent
of the conclusion reached by the trial court. Burlington
Northern Santa Fe Ry. Co. v. Chaulk, 262 Neb. 235, 631 N.W.2d
131 (2001); White v. Board of Regents, 260 Neb. 26, 614 N.W.2d
330 (2000).

[3] In reviewing a decision of the district court regarding a
zoning appeal, the standard of review is whether the district court
abused its discretion or made an error of law. Where competent
evidence supports the district court’s factual findings, an appel-
late court will not substitute its factual findings for those of the
district court. Eastroads v. Omaha Zoning Bd. of Appeals, 261
Neb. 969, 628 N.W.2d 677 (2001); Fitzke v. City of Hastings, 255
Neb. 46, 582 N.W.2d 301 (1998).

V. ANALYSIS

1. ALLEGED ERRORS RELATING TO TEVELDES’ INITIAL
APPLICATION APPROVED ON SEPTEMBER 14, 1999

The appellants’ first assignment of error is that the trial court
erred in dismissing as moot their claims relating to the initial
conditional use permit granted by the Board on September 14,
1999. The appellants alleged violations of public meetings law,
due process, and Antelope County zoning regulations and also
claimed that the Board’s grant of the teVeldes’ request for a con-
ditional use permit was contrary to the public interest. They
sought the following relief: an order declaring the action of the
Board in granting the initial teVelde application to be void and
of no legal effect, a permanent injunction preventing the
appellees from taking any action to implement the initial
teVelde conditional use permit, an award of reasonable attorney
fees and costs, and such additional relief as the district court
deemed just and proper.
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[4,5] A case becomes moot when the issues initially presented
in litigation cease to exist or the litigants lack a legally cogni-
zable interest in the outcome of litigation. Green v. Lore, 263
Neb. 496, 640 N.W.2d 673 (2002); Putnam v. Fortenberry, 256
Neb. 266, 589 N.W.2d 838 (1999). A moot case is one which
seeks to determine a question which does not rest upon existing
facts or rights, in which the issues presented are no longer alive.
State ex rel. Lamm v. Nebraska Bd. of Pardons, 260 Neb. 1000,
620 N.W.2d 763 (2001).

The district court’s November 17, 1999, order granted the
appellants’ requested relief in that the court declared void the
Board’s September 14 grant of the teVelde’s request for a con-
ditional use permit and issued a temporary injunction prohibit-
ing the appellees from recognizing the September 1999 condi-
tional use permit as valid and the teVeldes from taking any
action to expand their existing dairy until further court order.

Furthermore, because the teVeldes, and their limited liability
company, Royal View Ranch L.L.C., have filed subsequent per-
mit applications with the permission of the court, their initial
application is no longer viable; thus, the appellants’ claims relat-
ing to the teVeldes’ first application do not rest upon existing
facts. This renders these claims moot, with the exception of the
appellants’ claim regarding the inadequacy of attorney fees
granted by the district court pursuant to the Nebraska public
meetings law, which claim we address later in this opinion. See
Neb. Rev. Stat. § 84-1414(3) (Reissue 1999) (plaintiff who has
successfully brought lawsuit claiming violation of Nebraska
public meetings law may be awarded reasonable attorney fees
and court costs). Thus, the court properly considered the appel-
lants’ claim for attorney fees pursuant to the public meetings law
and properly dismissed the appellants’ remaining claims relating
to the September 1999 grant of a conditional use permit as moot.

2. ALLEGED ERRORS RELATING TO TEVELDES’
APPLICATION GRANTED IN MARCH 2000
The appellants’ second assignment of error is that the trial
court erred in dismissing their claims relating to the March
2000 grant of the second conditional use permit. The appel-
lants alleged violations of public meetings law, due process,
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and zoning regulations and that the court erred in failing to
find that the Board’s grant of the teVeldes’ request for a condi-
tional use permit was contrary to the public interest.

(a) Public Meetings Law
We first address whether the district court erred in dismissing
the appellants’ public meetings law claim relating to the March
2000 grant of a conditional use permit to the teVeldes.
[6] The declaration of intent of the Nebraska public meetings
law provides, in part:

It is hereby declared to be the policy of this state that the
formation of public policy is public business and may not
be conducted in secret.

Every meeting of a public body shall be open to the pub-
lic in order that citizens may exercise their democratic priv-
ilege of attending and speaking at meetings of public bodies

Neb. Rev. Stat. § 84-1408 (Reissue 1999). The public meetings
laws are to be broadly interpreted and liberally construed to
obtain the objective of openness in favor of the public. Grein v.
Board of Education, 216 Neb. 158, 343 N.W.2d 718 (1984);
Hansmeyer v. Nebraska Pub. Power Dist., 6 Neb. App. 889, 578
N.W.2d 476 (1998).

The district court denied the appellants’ public meetings law
claim regarding the March 2000 approval of the teVeldes’ appli-
cation for a conditional use permit, finding, “The public was
given proper notice and was allowed to comment. The members
of each body carefully and thoughtfully reviewed the evidence
received at the respective public hearings and made their deci-
sions solely on that evidence.”

We have conducted a de novo review of the evidence, as we
are required to do, and the evidence establishes that two Planning
Commission members testified at trial that they considered evi-
dence presented at the August 31, 1999, illegal meeting in decid-
ing to vote to recommend granting the teVeldes’ application for
a conditional use permit. Planning Commission member Perdew
testified that in deciding to vote affirmatively for the teVeldes’
application at the Planning Commission hearing held on
February 15 and 16, 2000, she considered “all the information



422 11 NEBRASKA APPELLATE REPORTS

that we gathered and all the testimony that people gave us,”
which included information gathered at the August 31, 1999,
meeting at the Summerhill Dairy. Further, although Planning
Commission member Erb testified that he “didn’t figure [that he]
was supposed to use any information [he] got from [the illegal]
meeting,” he also admitted that he was “not sure” whether he
considered information obtained at the illegal meeting and that
he may have considered the information “[t]Jo some extent.”

Compounding this error is testimony by Board chairperson
Curtis, who testified that the Board members rely upon the find-
ings and recommendations of the Planning Commission in decid-
ing whether to grant a conditional use permit. Furthermore,
Board member Rix testified that in making his decision to vote
for the teVeldes’ application, he “relied pretty heavily” on the
findings and recommendations of the Planning Commission as
they are reported to the Board.

[7] It is unthinkable that after a court has voided a board’s
action after determining that a meeting was held in violation of
the public meetings law, the law would still allow members of
that board to consider information obtained at that illegal meet-
ing. To do so would completely contradict the stated intent of
the public meetings law, which is to ensure that the formation of
public policy is public business, not conducted in secret, and to
allow citizens to exercise their democratic privilege of attending
and speaking at meetings of public bodies. We simply do not
know the content and extent of the information that was pre-
sented at the illegal meeting. Furthermore, official reports of
closed meetings, “ ‘even if issued, will seldom furnish a com-
plete summary of the discussion leading to a particular course of
action. . . .’” Grein v. Board of Education, 216 Neb. 158, 164,
343 N.W.2d 718, 722 (1984).

To allow board members to consider information obtained at a
meeting that has been judicially determined to be in violation of
the public meetings law would allow those board members to con-
sider information that has not been brought before the public and
thus would deprive citizens of both hearing said information and
speaking either for or against it. Thus, we hold that once a meet-
ing has been declared void pursuant to Nebraska’s public meet-
ings law, board members are prohibited from considering any
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information obtained at the illegal meeting. Consequently, having
determined that information obtained at the illegal meeting in the
case at hand was considered by two Planning Commission mem-
bers, we have no choice but to declare void the actions taken by
the Planning Commission at the February 15 and 16, 2000, meet-
ing and by the Board at the subsequent March 7 meeting.

Furthermore, because the invalidity of the Planning
Commission’s and Board’s actions taken on the teVeldes’ third
application cannot be cured, this matter is remanded to the dis-
trict court with instructions to enter an order permanently
enjoining the teVeldes from proceeding upon the grant of their
third application for a conditional use permit.

(b) Remaining Claims

The appellants also claim that the district court erred in dis-
missing their due process claim relating to the Board’s March
2000 grant of a conditional use permit to the teVeldes and in
failing to find that that grant violated Antelope County zoning
regulations and was contrary to the public interest.

[8] Because we have determined that the March 2000 grant of
the teVeldes’ request for a conditional use permit was void, a
determination of this assigned error is not necessary, as the
appellants have already received their requested relief. An
appellate court is not obligated to engage in an analysis which is
not necessary to adjudicate the case and controversy before it.
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994).

[9] Furthermore, to the extent that the appellants’ claims
requested monetary damages, the evidence at trial was insuffi-
cient to prove monetary damages sustained by the appellants.
Damages, like any other element of a plaintiff’s cause of action,
must be pled and proved, and the burden is on the plaintiff to
offer evidence sufficient to prove the plaintiff’s alleged damages.
Gagne v. Severa, 259 Neb. 884, 612 N.W.2d 500 (2000). See
World Radio Labs. v. Coopers & Lybrand, 251 Neb. 261, 557
N.W.2d 1 (1996).

3. ATTORNEY FEES
Finally, the appellants claim that the trial court erred in award-
ing $6,216.87 instead of $32,669 in attorney fees and expenses
incurred by the appellants.
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[10] As a general rule, attorney fees and expenses may be
recovered in a civil action only where provided for by statute
or when a recognized and accepted uniform course of proce-
dure has been to allow recovery of attorney fees. Salkin v.
Jacobsen, 263 Neb. 521, 641 N.W.2d 356 (2002); In re
Guardianship & Conservatorship of Donley, 262 Neb. 282,
631 N.W.2d 839 (2001); Nebraska Nutrients v. Shepherd, 261
Neb. 723, 626 N.W.2d 472 (2001). In the instant case, the rel-
evant statutory provision is § 84-1414(3), which declares that
citizens of this state may commence actions in district court
for the purpose of requiring compliance with or preventing
violations of the public meetings laws or for the purpose of
declaring an action of a public body void. Section 84-1414(3)
also provides that “[t]he court may order payment of reason-
able attorney’s fees and court costs to a successful plaintiff in
a suit brought under this section.”

[11] Further, it is well established that discretionary decisions
of the trial courts on attorney fees will be upheld on appeal absent
a showing of abuse of discretion. In re Estate of Watkins, 243 Neb.
583, 501 N.W.2d 292 (1993); Hansmeyer v. Nebraska Pub. Power
Dist., 6 Neb. App. 889, 578 N.W.2d 476 (1998).

[12] In determining an award of attorney fees, appropriate
considerations include the nature of the case, the results
obtained, the amount involved in the controversy, the services
performed, the length of time required for preparation, the skill
devoted to preparation and presentation of the case, and the nov-
elty and difficulty of the questions raised, as well as customary
charges of the bar for similar services. Hansmeyer v. Nebraska
Pub. Power Dist., supra.

In the instant case, it is apparent from the record that the
amount of attorney fees requested by the appellants included
amounts spent to advance the public meetings law violation
claims, but also amounts spent to advance the appellants’ other
claims. Considering the difficulty of the questions raised by the
appellants’ public meetings law claim and the length of time and
skill required for preparation of this claim, we cannot say that
the district court abused its discretion in its award of attorney
fees. Therefore, this assigned error is without merit.
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VI. CONCLUSION

The portion of the district court’s order finding that the appel-
lants’ causes of action relating to the September 1999 grant of the
teVeldes’ first application were moot is affirmed. Likewise, the
district court’s award of attorney fees is affirmed. However, the
actions taken by the Planning Commission at the February 15 and
16, 2000, meeting and by the Board at the March 7 meeting are
declared void, and this cause is remanded to the district court with
instructions to enter an order permanently enjoining the teVeldes
from proceeding upon the grant of their third application.

AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.

HANNON, Judge, dissenting.

I must respectfully dissent from the majority opinion. For
the reasons stated below, I think this court should reverse the
district court’s order that dismisses as moot the action con-
cerning the Board’s September 14, 1999, approval of the first
conditional use permit application and grant a permanent
injunction prohibiting the teVeldes from acting pursuant to that
permit, rather than affirming the court’s dismissal. I would
also direct the trial court to award attorney fees to the appel-
lants for the entire action, pursuant to § 84-1414(3). I believe
this court should further declare all proceedings before the
Board and the district court in this case after September 28,
1999, void because the action of the Board on the second and
third applications was taken without jurisdiction and hence
was void. I would order those latter applications dismissed for
lack of jurisdiction.

The basis for my position is the proposition that in the case of
an appeal from an administrative tribunal, “[o]nce the review
powers of a court have been invoked, the board has no further
jurisdiction over a matter until there is a remand from the court.”
4 Rathkopf’s The Law of Zoning & Planning § 48.03[3][b]
(Edward H. Ziegler, Jr. ed. 1997). (Below, I cite and discuss the
cases upon which I rely.) In my view, the action which the appel-
lants filed in the district court for Antelope County on September
28, 1999, was an action to set aside the Board’s order of
September 14 as void under the open meetings law and was an
appeal from that order and the action of the Board under Neb.
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Rev. Stat. § 23-174.09 (Reissue 1997). I therefore take the posi-
tion that under the rule summarized by the above authority, the
Board did not have any further authority to entertain the teVeldes’
applications for a permit until the district court dismissed the
action concerning the Board’s order on the first application.

It is rather clear that the order of September 14, 1999, was
issued in violation of the public meetings law and should be
declared void under § 84-1414. In declaring the order void under
that law, the trial court merely entered a temporary injunction.
Of course, a temporary injunction is not a final order. See,
Einspahr v. Smith, 46 Neb. 138, 64 N.W. 698 (1895); O’Connor
v. Kaufman, 6 Neb. App. 382, 574 N.W.2d 513 (1998). That
order could not have become final until the court entered a final
order. The Board’s and Planning Commission’s action with
regard to the teVeldes’ first application was void, and the trial
court clearly would have been justified in entering a final order
declaring that action void; or, the teVeldes could have confessed
judgment or dismissed their losing appeal and started over, but
this did not happen. The district court’s jurisdiction continued
until a final order was entered and that order was appealed, and
since that appeal is still pending in this court, this court has
exclusive jurisdiction. Therefore, in my view, the case which
was started on September 28, 1999, will not be disposed of until
this appeal is concluded by this court or the Nebraska Supreme
Court, as the case may be.

I realize one might take the position that by filing the amended
petition on June 1, 2000, the appellants abandoned their original
petition. However, this would make no difference, because all of
the proceedings had before the Board between September 28,
1999, and that date were already void because there was an appeal
pending in the district court during all of that time. In addition, the
appellants never abandoned their position that they wanted an
order reversing the order granting the initial application.

I am not relying solely upon the above-quoted proposition for
authority for my position. That quote merely summarizes the
authorities upon which I rely. In 73A C.J.S. Public Administrative
Law and Procedure § 194 (1983), it is stated:

Except as, and to the extent that, a statute may otherwise
provide, on institution of proceedings to review or test the
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validity of the orders or decisions of the administrative
agency, the agency loses jurisdiction over the subject mat-
ter of the order during the pendency of such proceedings,
and any order on the subject made by the agency while the
proceedings for review are pending is a nullity.

I look now to other jurisdictions for authority for my position.

State, ex rel., v. Board, 54 Ohio St. 2d 75, 374 N.E.2d 1355
(1978), was an action in which the Ohio Court of Appeals dis-
missed a complaint for a writ of prohibition and the Ohio
Supreme Court reversed. In that case, a steel company sought a
writ of prohibition to stop an environmental board of review
(environmental board) from continuing and to allow further pro-
ceedings prior to final appellate determination of an appeal of a
first proceeding which was pending in the Ohio Court of
Appeals. The Ohio Director of Environmental Protection
(Director) had issued a consent and abatement order. This was
appealed to the environmental board, and it found that the
Director had no authority to issue a consent order and directed
that the previous order of the Director be vacated and that the
Director issue a conditional order and hold a second hearing.
The environmental board’s order was appealed in December
1976. The Director issued a conditional order on December 29
and issued a second one on February 18, 1977. The second order
was appealed. The steel company then instituted a writ of prohi-
bition in the Ohio Court of Appeals, and that court denied the
writ. The steel company argued that when the environmental
board’s final order was appealed, the environmental board lost
jurisdiction over the subject matter and could not entertain relit-
igation of issues pending on appeal; that a writ of prohibition
should be issued, because the environmental board was without
authority; and that an appeal from the relitigation would not be
an adequate remedy. Id. The steel company’s opponents argued
the merits in a cross-appeal.

The Ohio Supreme Court reviewed these matters and noticed a
common issue between the appeal still pending in the Ohio Court
of Appeals and the second appeal to the environmental board. In
ruling that the environmental board was without jurisdiction to
hear the second action, the Ohio Supreme Court stated that an
administrative agency has jurisdiction to reconsider its decision
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until the institution of a court appeal, but it loses its jurisdiction
thereafter. One dissenter did not think the second proceeding was
a substantive challenge to the earlier decision, and a second dis-
senter could not see the “identicalness” of the two cases. Id. at 82,
374 N.E.2d at 1359.

In American Smelting & Ref. Co. v. Arizona Air Pol. C. H.
Bd., 113 Ariz. 243, 550 P.2d 621 (1976), an appeal from the
Arizona Air Pollution Control Hearing Board (pollution board)
was dismissed as moot by the Superior Court of Maricopa
County. In that case, the pollution board had entered an order
which renewed certain restrictions and the plaintiff, a refining
company, had appealed. Sua sponte, the pollution board
vacated the order which formed the basis for the refining com-
pany’s complaint in superior court and ordered a hearing for
the purpose of modifying a conditional permit previously
ordered. The pollution board then filed a motion in the supe-
rior court to dismiss the complaint because the order appealed
from had been vacated, and the superior court granted that
motion on the ground that the issue had become moot. The
refining company appealed upon the basis that its previous
appeal had divested the pollution board of jurisdiction to fur-
ther consider the matter. The Supreme Court of Arizona
agreed. In making that decision, the court said, “A board, com-
mission or tribunal can use its appropriate modification power
to reconsider decisions until the time when an appeal is per-
fected.” Id. at 244, 550 P.2d at 622. It further said, by way of
quoting an earlier case:

“‘[W]here an appeal had already been perfected from the
judgment of the lower court, the Commission’s revocation
of the certificate it had theretofore issued to Whitfield was
a direct and plain invasion of the appellate and revisory
powers of this court. The order in question certainly did
not aid the appeal; rather, it would tend to nullify it. The
jurisdiction of this court when properly invoked must be
protected. It cannot be defeated or usurped to the extent
that its decision when rendered be nugatory.’”
Id. at 244-45, 550 P.2d at 622-23.

The order of the pollution board entered after the appeal was

perfected was declared void and of no effect, and therefore, the
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superior court had no basis upon which to dismiss the complaint
as moot. In American Smelting & Ref. Co., the superior court
was directed to consider the merits of the first appeal.

In Martin v. Dayton School Dist., 85 Wash. 2d 411, 536 P.2d
169 (1975), a school district had issued a teacher a notice of dis-
charge which was legally defective. On the same day that the
plaintiff appealed the notice of discharge to the superior court,
the school district issued a second, legally adequate notice. The
trial court and the Washington Supreme Court upheld the
teacher’s discharge. In doing so, the latter court said that it rec-
ognized the general rule that the jurisdiction of an administra-
tive agency over a particular matter ends when the decision is
appealed to the court. /d. The reason for this rule was that the
court’s jurisdiction must be complete and not subject to being
interfered with or frustrated by concurrent actions by the admin-
istrative body. The Washington Supreme Court affirmed the
action of the trial court because when the school district issued
the second notice, the appeal from the notice of discharge was
limited to the court clerk’s act of receiving a notice of appeal. Id.
It emphasized that the trial court had taken no action and that the
plaintiff was in no way prejudiced. This case represents a close
call on an exceptional situation.

In Gagne v. Inhabitants of City of Lewiston, 281 A.2d 579
(Me. 1971), there were substantive issues, but there was also a
procedural issue related to the one before this court. The appli-
cable law provided that a board was without authority to grant a
company a building exception and to issue a permit for changes
to a structure unless it ruled that the structure as changed was
not substantially more detrimental or injurious to the neighbor-
hood than the existing structure. The Maine Supreme Court con-
strued this condition to require a finding of fact by the board.
The issue was, “Can the absence of this jurisdictional finding be
cured by another vote after the Plaintiffs have begun their appeal
to the Superior Court by commencing a civil action . . . 7 Id. at
583. The court reviewed some authority and stated:

However, we consider the better reasoned concept of the
nature of an appeal to be that the filing of an appeal
removes the cause from the administrative tribunal to the
Superior Court. We hold that the appeal terminates the
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authority of the tribunal to modify its decisions unless the
court remands the matter to the tribunal for its further
action, thereby reviving its authority.

Id.

The Gagne court recognized that administrative determina-
tions are subject to change when the matter has not passed
beyond the control of the administrative authorities, but that
when the jurisdiction of the administrative body has terminated,
there is no longer the power to change that determination.

In Commission v. Continental, 143 Colo. 590, 355 P.2d 83
(1960), a plaintiff filed a complaint before a commission, alleg-
ing unlawful discrimination. In due time, the commission
entered its findings of fact, its conclusions of law, and an order
finding the defendant, an airline, guilty of discrimination and
unfair employment practices, and it ordered the airline to cease
and desist. The order was signed only by the coordinator of the
commission. The airline filed a petition in the district court,
seeking judicial review. The district court remanded the cause to
the commission and ordered it to make certain findings and then
return the record to the appellate court. Without further notice to
the parties or a hearing, the commission entered new findings
and new orders, and the enlarged record was sent back to the
district court. The district court held that the proceedings for
which the review had been instituted had been withdrawn by the
commission and that the questions raised in the proceedings
were moot. The Colorado Supreme Court considered dismissing
the writ of error because there was no final order, but it con-
cluded that the cause should be remanded for further considera-
tion by the trial court. _

In making this decision, the Colorado Supreme Court consid-
ered whether the commission had jurisdiction on its own motion
to vacate, alter, amend, or in any manner enlarge upon an order
for which proceedings are directed. It relied in part upon a spe-
cific statute and stated:

Even in the absence of the language of the statute this court
has repeatedly held that an administrative agency is without
authority to change, alter or vacate an order while review
proceedings are pending in the district court, even as an
inferior court is without authority to vacate or modify a
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judgment after writ of error has issued out of this court
directed to such judgment.
Id. at 594, 355 P.2d at 86.

In Young v. Eldridge, 243 S.W.2d 483 (Ky. 1951), a circuit
court reviewed orders of the Department of Motor Transportation
(DMT) relative to renewing, granting, or refusing certain certifi-
cates to operate trucks. Truck operators had filed protests to a
renewal, and the DMT denied the motion to renew and a motion
to operate a route identical to one the operators already had. The
applicant seeking renewal appealed, and the action remained on
the court’s docket.

Another party filed a complaint, alleging that the applicant
was in violation of its certificate and was encroaching upon it.
The applicant sought a certificate for unrestricted operation
from Louisville to Jamestown over what was called a * ‘slightly
different route.’ ” Id. at 485. The other parties protested the fil-
ing of the second application while the DMT’s ruling was pend-
ing on appeal in the circuit court. The DMT acted, granting a
certificate to operate from Louisville to Somerset and from
Louisville to Jamestown. This ruling was affirmed by the circuit
court, which also affirmed the ruling where the DMT had denied
the previously mentioned motion to reinstate a certificate. In
making its decision, the Young court stated, “[Tlhe [DMT] was
without jurisdiction to hear [the applicant’s] application for an
unrestricted certificate from Louisville to Jamestown while the
appeal was pending from the [DMT’s] ruling wherein it refused
to renew certificate No. 110 or to grant a new certificate cover-
ing an identical route.” Id. at 485.

However, the Young court held that the DMT would have
jurisdiction for a new application by the same applicant for a
different route.

I can find no Nebraska cases directly discussing this matter.
However, in Samardick of Grand Island-Hastings, Inc. v. B.D.C.
Corp., 183 Neb. 229, 231, 159 N.W.2d 310, 313 (1968), the
Nebraska State Railway Commission (commission) had entered
an order authorizing the appellant to engage in operations as a
contract carrier by motor vehicle to transport “cash, letters,
checks and other commercial papers, data processing materials,
and other documents and records thereto related” over two regular
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routes. After the appeal was perfected, the commission entered an
“order nunc pro tunc” correcting the order because there was no
comma between the words “ ‘cash’” and “ ‘letters’ ” in the above-
quoted matter in the order, but a comma between those words was
in the application. /d. The Nebraska Supreme Court held that the
commission was allowed to do this. In so doing, it stated:
“An appeal or error proceeding, properly perfected,
deprives the trial court of any power to amend or modify
the record as to matters of substance, but the pendency of
an appeal or writ of error ordinarily does not deprive the
trial court of the power to correct its record so that it will
truly set forth the proceedings as they actually occurred,
even though the correction of the error deprives the appel-
lant of his ground of appeal.”
Id. at 231-32, 159 N.W.2d at 313.

The Supreme Court then stated that the same rule applies to
administrative agencies. The court went on to consider the mer-
its of whether or not the action taken by the commission gave
rise to a true nunc pro tunc order, concluded that it did, and
affirmed the trial court’s decision.

From a study of the cases I cite and discuss above, I conclude
that the proceedings as conducted by the trial court in this case
violated two basic but consistent notions: one, that a proceeding
on an application for certain relief cannot be litigated in an
appellate tribunal at the same time as the same matter is litigated
in a trial-level tribunal, and two, that litigants such as the
teVeldes cannot maintain the validity of an initial order on the
appeal level while at the same time instituting and maintaining
a new action at the lower level just in case their position in sup-
port of the first proceedings should prove to be wrong. I do not
think the district court’s permission for the teVeldes to file the
subsequent action gave the subsequent action any validity.

If my position were adopted, this case would determine that
no valid decision has been made on the teVeldes’ application and
that therefore, they could file a new application when these pro-
ceedings are over. Upon the basis of Pokorny v. City of Schuyler,
202 Neb. 334,275 N.W.2d 281 (1979), I am inclined to think this
action would not prevent a full proceeding on any new applica-
tion, but that issue can be settled only in a proceeding on any
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future application the teVeldes might see fit to institute, not in
this appeal.

10.

11.

BETTY A. MCGUIRE, APPELLEE, V.
JAMES G. MCGUIRE, APPELLANT.
652 N.W.2d 293

Filed October 1, 2002. No. A-01-513.

Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In
actions for dissolution of marriage, an appellate court reviews the case de novo on
the record to determine whether there has been an abuse of discretion by the trial
judge. This standard of review applies to the trial court’s determinations regarding
division of property, alimony, and attorney fees.

Appeal and Error. In a review de novo on the record, an appellate court reappraises
the evidence as presented by the record and reaches its own independent conclusions
with respect to the matters at issue.

Judgments: Evidence: Appeal and Error. Where the credible evidence is in con-
flict on a material issue of fact, the appellate court considers and may give weight
to the circumstances that the trial judge heard and observed the witnesses and
accepted one version of the facts rather than another.

Divorce: Property Division. As a general rule, all property accumulated and
acquired by either spouse during the marriage is part of the marital estate, unless
it falls within an exception to the general rule.

Property Division. With some exceptions, the marital estate does not include
property acquired by one of the parties through gift or inheritance.

Property Division: Proof. The burden of proof to show that property is nonmari-
tal remains with the person making the claim.

Property Division. The marital estate includes property accumulated and acquired
during the marriage through the joint efforts of the parties.

. A marital debt is one incurred during the marriage and before the date of
separation by either spouse or both spouses for the joint benefit of the parties.
Property Division: Proof. The burden to prove that a debt is nonmarital is on the
party making that claim.

Divorce: Property Division. Neb. Rev. Stat. § 42-366(8) (Reissue 1998) provides
that the court shall include as part of the marital estate, for purposes of the division
of property at the time of dissolution, any pension plans, retirement plans, annu-
ities, and other deferred compensation benefits owned by either party, whether
vested or not vested.

Stipulations: Parties: Trial: Courts. Stipulations voluntarily entered into
between the parties to a cause or their attorneys, for the government of their con-
duct and the control of their rights during the trial or progress of the cause, will be
respected and enforced by the courts, where such stipulations are not contrary to
good morals or sound public policy.
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12. Stipulations: Parties: Courts: Good Cause. Courts will enforce valid stipulations
unless some good cause is shown for declining to do so, especially where the stip-
ulations have been acted upon so that the parties could not be placed in status quo.

13. Divorce: Property Settlement Agreements: Courts. It is the duty of the court to
scrutinize settlement agreements closely in divorce actions and to protect against
fraud, intimidation, and ignorance and to guard against unconscionable results. The
court is required to render a fair and equitable result under all the circumstances.

14. Property Division. The ultimate test in determining the appropriateness of the
division of property is fairness and reasonableness as determined by the facts of
each case.

Appeal from the District Court for Wayne County: ROBERT B.
Ensz, Judge. Affirmed as modified.

Thomas B. Donner for appellant.

Christopher J. Connolly, of Olds, Pieper & Connolly, and, on
brief, Michael L. Nozicka for appellee.

IrwiN, Chief Judge, and HANNON and INBODY, Judges.

HANNON, Judge.
INTRODUCTION

James G. McGuire appeals from the decree dissolving his
marriage to Betty A. McGuire, alleging the trial court abused its
discretion with respect to its treatment of his five life insurance
policies; a $7,000 check from his father, used to help purchase
the marital home; a debt incurred by Betty during the marriage
to obtain a student loan for their daughter’s education; and his
retirement account, valuing it contrary to a stipulation of the
parties. We conclude the debt incurred for the student loan is not
a marital debt and should not be so treated, but otherwise, the
disputed matters were within the discretion of the trial court. We
therefore affirm as modified.

BACKGROUND
James and Betty were married on June 21, 1975. Betty filed a
petition for dissolution of marriage on July 31, 2000. A hearing
was held on March 30, 2001, and the court rendered its decree
dissolving the marriage on April 30. At the time of the dissolu-
tion, James was 52 years old and Betty was 45 years old. James
was employed by Zach Propane Service, Inc. (Zach Propane),
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earning $10.35 an hour, and Betty was employed as the city
clerk for Wayne, Nebraska, earning $35,000 a year. Two chil-
dren were born of the marriage: Jaime, on February 16, 1977;
and Adam, on August 13, 1984.

The hearing began by counsel for the parties advising the
court of a number of stipulations. Those stipulations were that (1)
Betty would receive custody of Adam; (2) James would pay
Betty $367 per month as child support; (3) Betty would maintain
health insurance for Adam; (4) each party would pay his or her
own attorney fees; (5) each party would keep the personal prop-
erty and vehicles in his or her possession, and the value of the
personal property held by each was of equal value; (6) James’
retirement account has a value of $1,001 which reflects a dis-
count of 25 percent afforded for the tax liability; (7) certain debts
were valued as: home mortgage, $43,342; MBNA credit card,
$14,700; Mark Johnson, $1,704; John Thor, $1,285; Baxter
Brown, $363; Zach Oil, $457; Zach Propane, $385; and appraisal
fee, $200; (8) Betty’s retirement account would be split equally;
(9) income from James’ life insurance policies is sufficient to set
off the premium; (10) no alimony would be awarded to either
party; and (11) in the event the parties do not execute the neces-
sary quitclaim deeds, bills of sale, or vehicle titles within 30 days
after entry of the decree of dissolution, the decree would operate
as if said deeds, bills of sale, or vehicle titles had been executed
to conform with the decree. The treatment of certain items in
which the parties could not agree on are discussed in more detail
below and form the basis of this appeal.

Life Insurance Policies.

During the course of the marriage, five State Farm life insur-
ance policies owned by James and insuring his life were
acquired. Loans were incurred against some of the policies dur-
ing the marriage. For over 5 years, the policies have been on a
premium offset plan, where the interest and dividends pay the
premium so that James has not had to come up with any
out-of-pocket funds to do so. It was stipulated that provided the
interest or dividend rates do not change and there are no other
significant changes in the policies, there should be sufficient
income to continue offsetting the premiums.
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At the time of dissolution, the policies had an aggregate sur-
render value of $16,303.39 and a possible taxable gain of
$48,029.14 if James were to surrender the policies. James admit-
ted that only upon surrender of the policies would the taxable gain
be attributable to him. He has complete control over whether or
not the policies are ever surrendered. James said that he has no
reason to surrender the policies at the present time or in the near
future and that the policies do not need to be surrendered. He was
asked why Betty should share in the tax if surrender was entirely
in his control and if he saw no reason to surrender them in the
foreseeable future. James answered, “Well, the foreseeable future,
maybe they will be needed, but I don’t see any need for it right
now.” Betty’s position on the issue of deferred tax liability on the
policies was that it was “speculative” and “bogus.”

$7,000 Check.

A check for $7,000 was given during the marriage by James’
father, John McGuire (McGuire), and was made payable to
James. James testified, “It was a gift to me to use as I saw fit.”
James said that the check was deposited into a joint checking
account he held with Betty and that it was “possibly” used to pay
a portion of the purchase price of the home. The check was dated
April 20, 1993, and James and Betty closed on the real estate
purchase on April 22, the same date the check was deposited. The
parties took title to the property as joint tenants with right of sur-
vivorship. Both parties stated that there was never any discussion
that the $7,000 was a separate, nonmarital asset.

James admitted that the check was delivered from McGuire
as part of discussions with McGuire that James and Betty were
trying to purchase a house. James was asked if he requested a
specific amount of money from McGuire and answered, “I
really don’t remember the whole deal, just we seemed to be a lit-
tle short on coming up with purchasing the home, and he said he
had some extra money that maybe I could use . . . if I wanted to.”

McGuire testified that James came to McGuire and said that
James and Betty would be a little short on money to buy the
house. McGuire said he wrote the check out and gave it to Betty.
He testified the money was “to go to James and Betty to buy the
house, make the down payment [sic} on the house.” When asked
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if McGuire intended to make that a gift to Betty as well, he
answered, “Well, not really. I wouldn’t — Jim came to me to ask
for it. My kids need some money and I've got it, I usually give
it to them. . . . I always liked Betty. I gave it to her at that time.”
The check was payable only to James, but McGuire said he did
not know why he did not include Betty’s name on it.

At the time of dissolution, the residence had an appraised
value of $86,500, with $43,342 remaining on the mortgage.
James said that since the $7,000 was used to acquire a house for
$75,500, the appreciation in value of that asset, based upon the
house’s value of $86,500, would be $8,020.

Student Loan.

Although the petition for dissolution was filed on July 31,
2000, Betty and James continued to reside in the same house
until October. James testified that they had lived in separate
areas of the house and separately managed their affairs for
approximately 3 years before he moved out. On January 18,
2000, while James and Betty were still married and living
together, Betty took out a loan in the amount of $5,524 to enable
their daughter, Jaime, to attend the Omaha School of Massage
Therapy. Jaime was 22 years old at the time the loan was taken
and had graduated from high school in 1995. After graduation,
she had attended Wayne State College for 1 year and then went
to Northeast Community College for a semester. In 1998, she
moved to Omaha, Nebraska, and worked as a telemarketer for
Omaha Steaks. Jaime was living independently and continued to
work part time while attending school.

Betty signed the note as borrower and is solely responsible
for paying that amount; Jaime is merely listed as the student, not
a cosigner. Betty testified that she signed the note because Jaime
had wanted to attend the Omaha School of Massage Therapy
when she graduated from high school, but she could not afford
to do so. Betty agreed that Jaime was “on her own” at the time.
James said that neither Betty nor Jaime ever talked to him about
this loan and that he did not know about it at the time. He said
that Jaime should have to repay it. Betty testified that Jaime had
indicated she might pay Betty back, and Betty hoped that one
day when Jaime was established, she would pay it back, but it
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was uncertain whether that would happen. Betty considered that
loan to be a marital debt.

Value of Retirement Account.

James and Betty each asked the court to approve all the stip-
ulations. One of the stipulations was that James had a retirement
account with a value of $1,001, which reflected a discount of 25
percent for tax liability. James testified that this retirement
account was through Zach Propane and that the value as of
December 31, 2000, was $1,001, after the discount.

The court’s decree states: “The parties entered into oral and
written Stipulations prior to hearing, which Stipulations were
received into evidence and are fair and reasonable in all respects.
The Court specifically finds that said Stipulations are not uncon-
scionable and are approved, and the parties are ordered to comply
with the terms thereof.” However, in its decree, the court valued
James’ retirement plan at $3,336.93.

Property Division.
In substance, the court’s division of marital property was as
follows:

Betty James

Real estate $86,500.00
State Farm life insurance

policies (5) $16,303.39
Betty’s 457 deferred

compensation plan 50% 50%
Knights of Columbus

insurance policy 366.00
James’ profit-sharing plan 3.336.93

Total Assets $86,500.00 $20,006.32

Mortgage on home $43,342.00
Nebraska student loan program 5,524.00
MBNA credit 14,700.00
2000 real estate taxes

($1,424 total) 356.00 $ 1,068.00
Appraisal fee 200.00
Mark Johnson 1,704.00

John Thor 1,285.00
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Baxter Brown 363.00
Zach Oil 457.00
Zach Propane 385.00
Total Liabilities $64,122.00 $ 5,262.00
Net Marital Estate $22,378.00 $14,744.32
Sum to equalize - 3.816.84 + 3.816.84
Property Division $18,561.16 $18.561.16

The court explained that it valued James’ profit-sharing plan
as the balance of his account as set forth in exhibit 29. In accord-
ance with Neb. Rev. Stat. § 42-366(8) (Reissue 1998), the figure
of $3,336.93 included both the vested and nonvested portions.
The court did not include any potential tax consequences in the
valuation of the life insurance policies and noted that the evi-
dence showed any taxes to be speculative. Relying on Jirkovsky
v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 615 (1995), the court
stated there must be expert testimony in the record as to poten-
tial tax liability before a court can reduce the value due to antic-
ipated income taxes.

Further, the court treated the $7,000 check as marital prop-
erty, since it was undisputed that the money was given for the
purpose of purchasing the marital home. The evidence did not
clearly establish the gift to be solely to James, and the money
went immediately toward a jointly owned home as intended.
Finally, the student loan debt for Jaime was treated as a marital
debt, since it was undisputedly incurred during the marriage.
James timely appealed from this order.

ASSIGNMENTS OF ERROR

James alleges the trial court erred in (1) determining the value
of the life insurance policies without consideration of the
income tax liability, (2) determining that expert testimony as to
potential income tax liability was needed before the court could
reduce the value of the life insurance policies for income tax lia-
bility, (3) determining that the evidence adduced was not suffi-
cient as to the potential income tax liability on the life insurance
policies, (4) failing to determine that $7,000 from McGuire was
a gift traceable to the marital home that should be set off as a
nonmarital asset, (5) failing to include the appreciation of the
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marital home attributable to the $7,000 as a nonmarital asset, (6)
failing to include the value of the obligation of Jaime to repay
the educational debt as a marital asset, (7) valuing his retirement
account in disregard of the parties’ stipulation, and (8) deter-
mining the property settlement award.

STANDARD OF REVIEW

[1] In actions for dissolution of marriage, an appellate court
reviews the case de novo on the record to determine whether there
has been an abuse of discretion by the trial judge. This standard
of review applies to the trial court’s determinations regarding
division of property, alimony, and attorney fees. Carter v. Carter,
261 Neb. 881, 626 N.W.2d 576 (2001).

[2,3] In a review de novo on the record, an appellate court
reappraises the evidence as presented by the record and reaches
its own independent conclusions with respect to the matters at
issue. Id. However, where the credible evidence is in conflict on
a material issue of fact, the appellate court considers and may
give weight to the circumstances that the trial judge heard and
observed the witnesses and accepted one version of the facts
rather than another. Heald v. Heald, 259 Neb. 604, 611 N.W.2d
598 (2000).

A judicial abuse of discretion exists when a judge, within the
effective limits of authorized judicial power, elects to act or
refrain from acting, but the selected option results in a decision
which is untenable and unfairly deprives a litigant of a substan-
tial right or a just result in matters submitted for disposition
through a judicial system. Kearney v. Kearney, ante p. 88, 644
N.w.2d 171 (2002).

ANALYSIS
Life Insurance Policies.

James’ first three assignments of error relate to the five life
insurance policies he owned and was awarded in the dissolution
decree at cash surrender value. An exhibit in evidence shows the
policy number, face value, anniversary date, annual premium,
cash surrender value, dividend, accumulated dividend, loan bal-
ance, and taxable gain for each policy. It shows the total cash
surrender value to be $16,303.39 and the total taxable gain to be
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$48,029.14. James first argues that the income tax liability upon
surrender should have been considered in determining the value
of the policies. He contends that under the rationale of Buche v.
Buche, 228 Neb. 624, 423 N.W.2d 488 (1988), the surrender of
an account is not necessary to consider the income tax liability.

In Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 615
(1995), the issue on appeal was whether a retirement account
should be discounted for possible future taxes. The Nebraska
Supreme Court noted that in Buche, supra, it had adjusted the
valuation of a retirement account in the marital estate by
approximately 25 percent and had held that the income tax,
which would have to be paid eventually, was a proper consider-
ation in determining the present value of the account. In Buche,
an accountant testified as to the tax consequences associated
with the account. In Jirkovsky, the Nebraska Supreme Court
noted that the reduction due to potential income tax liability was
not supported by the evidence, that there was no expert testi-
mony in the record of the tax consequences associated with the
retirement accounts, and that there was no testimony as to
whether the accounts would be withdrawn at any particular time.
Thus, the court reversed the Court of Appeals’ decision which .
reduced the IRA and Keogh accounts by 25 percent. The
Jirkovsky court stated that Buche does not stand for the proposi-
tion that a 25-percent reduction for taxes is appropriate in every
case and further stated that the rate of income tax may vary from
case to case, depending upon the circumstances of the payor.

The issue in the instant case relates to life insurance policies,
not retirement accounts. No expert testimony was offered on the
income tax penalty, and James stated that he did not plan to sur-
render the policies in the foreseeable future. Based on Jirkovsky
and Buche, as well as James’ testimony which did not establish
that the insurance policies would be surrendered in the reason-
ably near future, we find that the district court did not abuse its
discretion in valuing the life insurance policies at their cash sur-
render value.

$7,000 Check.
James claims that the $7,000 check from McGuire was a gift to
James and should be treated as nonmarital property. That money
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was put into a joint checking account and used to purchase the
marital home to which James and Betty took title as joint tenants
with right of survivorship. James also contends that he should get
appreciation on the $7,000 investment in the house.

[4-6] As a general rule, all property accumulated and
acquired by either spouse during the marriage is part of the mar-
ital estate, unless it falls within an exception to the general rule.
Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998).
With some exceptions, the marital estate does not include prop-
erty acquired by one of the parties through gift or inheritance.
Reichert v. Reichert, 246 Neb. 31, 516 N.W.2d 600 (1994). The
burden of proof to show that property is nonmarital remains
with the person making the claim. Parde v. Parde, 258 Neb. 101,
602 N.W.2d 657 (1999). Although James’ testimony was that the
check was a gift to him, he failed to meet the burden of showing
that the money was clearly a gift to him only and not to the mar-
ital estate. James, Betty, and McGuire all seem to agree that the
money was given specifically to help purchase the home which
James and Betty were to live in during the marriage and which
was jointly titled in their names. This is not a situation where
money should be set off to one party, because McGuire’s intent
in giving the money was to benefit the marital estate, both James
and Betty. It is the intent of McGuire, the donor, and the method
by which the parties used the money that controls. We therefore
conclude that the district court did not abuse its discretion in
including this sum of money in the marital estate.

Debt on Student Loan.

The trial court ordered Betty to pay the student loan she
incurred for Jaime’s education, but included it with the other
debts Betty was ordered to pay and then used the total of the
debts to determine the net value of the property Betty received,
for the purpose of determining that she should pay James
$3,816.84 to equalize the property distribution. In effect, the
decree makes James bear the burden of one-half of the $5,524
student loan. In the decree, the trial court stated: “It is undis-
puted that the student loan debt for [Jaime] was incurred by
[Betty] during the course of the marriage. This is by definition a
marital debt.”
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James assigns this as error. He cites Zetterman v. Zetterman,
245 Neb. 255, 512 N.W.2d 622 (1994) (holding that district court
can enforce provision for support of adult child when decree was
based upon agreement), and Kimbrough v. Kimbrough, 228 Neb.
358, 422 N.W.2d 556 (1988) (holding that dissolution court did
not have jurisdiction to order father to provide medical insurance
for adult child). James asserts that the student loan is a nonmari-
tal debt that should be paid by Betty. Betty argues that it was
incurred during the marriage—6 months before this action was
filed and more than 15 months before the decree was entered.

We can find no definition of the term “marital debt” in
Nebraska case law, but the Nebraska Supreme Court has used it.
Other states have defined the term, and a review of their defini-
tions might be helpful.

In In re Marriage of Welch, 795 S.W.2d 640 (Mo. App. 1990),
the court reviewed Missouri cases at that time and concluded
that since its statute defined marital property as all property
acquired by either spouse during the marriage or in contempla-
tion of the marriage, “marital debt” should be similarly defined
as all debt incurred by either party during the marriage or in
contemplation of the marriage. The Welch court also held that
marital debt was not limited to that which was jointly incurred,
nor must both spouses control or actively participate in the deci-
sion to incur the debt. The case recognized that the trial court
had discretion in allocating such marital debt, but not nonmari-
tal debt. In the more recent case In re Marriage of Pahlow, 39
S.W.3d 87 (Mo. App. 2001), some corporate stock and the debt
incurred by the husband to buy it were both held to be marital
transactions, even though the parties were separated and the
wife did not know about the transactions. The decision was
based upon the statutory definition of “marital property,” which
was essentially all property acquired by either spouse during the
marriage except gift or inheritance. However, Missouri courts
have found facts other than when the debt was incurred to be rel-
evant. In Hicks v. Hicks, 969 S.W.2d 840 (Mo. App. 1998), the
above definition was stated and followed where a husband was
required to pay one-half of a wife’s student loan incurred during
the marriage and one-half the debt remaining on a vehicle pur-
chased by the wife even though the husband disagreed with its
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purchase. However, the Hicks court noted that both debts were
“used to benefit the marriage.” Id. at 846. In Wright v. Wright,
1 S.W.3d 52 (Mo. App. 1999), the wife had borrowed $8,400.
She deposited $5,000 into the parties’ joint checking account,
used $900 to pay off the balance on the parties’ Visa card, and
applied $2,500 on a Discover card balance. She testified that the
parties still owed $2,660 on their Discover card and that she bor-
rowed $7,000 from her father immediately following their sepa-
ration, which loan she spent on house payments and repairs, car
payments, and groceries. The husband testified that he did not
know about these transactions, but she testified that he did. The
trial court found that the husband should not have to pay the
$8,400 debt, the Discover card balance, or the debt to the wife’s
father, but the trial court somewhat inconsistently called these
debts “marital debts.” Interestingly, the appellate court found,
without explanation, that the record would support either find-
ing that these debts were or were not marital debts, and the
appellate court remanded the case to the trial court for a deter-
mination of that issue. These cases cannot be summarized as a
holding that all debts incurred during the marriage are marital
debts, in spite of the broad definitions used.

In In re Marriage of Scoffield, 258 Mont. 337, 852 P.2d 664
(1993), the Montana court cited the rationale from the Missouri
cases and concluded that the Montana statutory definition of
marital property required that debts incurred by the wife on
behalf of her children from a prior marriage were marital debts.
More recently, in In re Marriage of Gochanour, 300 Mont. 155,
4 P3d 643 (2000), the Montana court concluded that it was
within the discretion of the trial court to determine that the
ex-wife’s medical costs incurred during the marriage for her
cancer treatment were marital debts.

In Schweizer v. Schweizer, 301 Md. 626, 636-37, 484 A.2d 267,
272 (1984), the Maryland court stated that “a ‘marital debt’ is a
debt which is directly traceable to the acquisition of marital prop-
erty. Conversely, a ‘nonmarital debt’ is a debt which is not directly
traceable to the acquisition of marital property.” However, the
opinion states that nonmarital debt may be considered in deter-
mining the amount of any monetary award. See, also, Welsh v.
Welsh, 135 Md. App. 29, 761 A.2d 949 (2000).
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In Sien v. Sien, 889 P.2d 1268, 1272 (Okla. App. 1994), mar-
ital debt was defined as “one which is jointly acquired in fur-
therance of a marital goal,” and a debt incurred during the mar-
riage in furtherance of the marital goals of establishing a family
farm was held to be a marital debt.

A North Carolina court defined a marital debt as one “incurred
during the marriage for the joint benefit of the parties.” Geer v.
Geer, 84 N.C. App. 471, 475, 353 S.E.2d 427, 429 (1987). See,
also, Becker v. Becker, 127 N.C. App. 409, 489 S.E.2d 909
(1997) (holding that debt for husband’s dental work is not mari-
tal debt). In Crisp v. Crisp, 126 N.C. App. 625, 486 S.E.2d 485
(1997), debts incurred for the medical treatment of the husband’s
daughter who lived with the parties were held to be the separate
debts of the husband.

In Thomas v. Thomas, 346 S.C. 20, 27, 550 S.E.2d 580, 584
(2001), the court held that “[m]arital debt is debt incurred for the
joint benefit of the parties regardless of whether the parties are
legally jointly liable for the debt.” In Hickum v. Hickum, 320 S.C.
97, 463 S.E.2d 321 (1995), the court stated that “marital debt” is
the debt incurred for the joint benefit of the parties regardless of
whether or not the parties are legally jointly liable for the debt and
that the burden of proving a spouse’s debt as nonmarital rests
upon the party who makes such an assertion. The court also noted
that a South Carolina statute, S.C. Code Ann. § 20-7-472 (Supp.
1994), “creates a presumption that a debt of either spouse
incurred prior to marital litigation is a marital debt, and must be
factored into the totality of equitable apportionment. The pre-
sumption is rebuttable.” 320 S.C. at 102, 463 S.E.2d at 324.
Accord Hardy v. Hardy, 311 S.C. 433, 429 S.E.2d 811 (1993).

[7] Upon study of the cited cases, it appears the courts that
defined the term “marital debt” did so with reference to their
definition of “marital property.” In Nebraska, as a general rule,
all property accumulated and acquired by either spouse during
the marriage is part of the marital estate, unless it falls within an
exception to the general rule. Davidson v. Davidson, 254 Neb.
656, 578 N.W.2d 848 (1998). With some exceptions, the marital
estate does not include property acquired by one of the parties
through gift or inheritance. Reichert v. Reichert, 246 Neb. 31,
516 N.W.2d 600 (1994). It has also been said that the marital
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estate includes property accumulated and acquired during the
marriage through the joint efforts of the parties. Tyma v. Tyma,
263 Neb. 873, 644 N.W.2d 139 (2002); Brunges v. Brunges, 260
Neb. 660, 619 N.W.2d 456 (2000). If a gift received by a spouse
is considered nonmarital, it seems logical that a debt incurred by
a spouse in connection with nonmarital property would be non-
marital. If the marital estate is defined as property acquired by
the parties’ joint efforts, it seems that marital debts should have
an element of being incurred as part of that joint effort. Even
those courts that define marital debt to be all debts incurred by
the parties during the marriage generally manage to interpret
that definition to include elements that in some way consider
whether the debt was incurred for the benefit of the marriage,
the parties’ joint benefit, in payment of a marital obligation, or
some similar limitation.

While Nebraska courts have not defined the term “marital
debt,” they have made determinations of whether certain obliga-
tions were or were not marital debts or at least whether they
should be treated as the joint obligation of the parties. In Preston
v. Preston, 241 Neb. 181, 486 N.W.2d 902 (1992), the husband
had inherited property and $22,342 of it was traced to his pur-
chase of a corporation through which he operated an ambulance
service. He also incurred debt in connection with that purchase.
The corporation failed and had very little value. The husband
was awarded the stock of that corporation and required to pay all
debts in connection therewith, but the remainder of the parties’
property and debts were divided equally. The debt was clearly
incurred during the marriage, but it was incurred in connection
with the management of nonmarital property. In Hildebrand v.
Hildebrand, 239 Neb. 605, 477 N.W.2d 1 (1991), the wife had a
balance of approximately $1,500 to $1,600 on her Visa card,
which debt she testified was incurred for the parties’ boat and
expenses for their handicapped adult child. She requested that
the husband pay $500 of this balance. The Hildebrand court
found that the trial court was in error by ignoring this request
and ordered the husband to pay $500 of the debt, “since the evi-
dence is uncontroverted that part of the $1,500 to $1,600 debt
was incurred for family expenses.” Id. at 616, 477 N.W.2d at 8.
The Hildebrand court did not specifically say so, but since the
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expense for the family’s boat was certainly a marital debt, this
holding at least implies that payments to help an adult child in
need are not a family expense of the parents.

In Nebraska, medical expenses incurred during the marriage
are the joint debts of the parties. See Choat v. Choat, 218 Neb.
875, 359 N.W.2d 810 (1984). It has also been held that “income
tax liabilities incurred during the marriage are one of the costs
of producing marital income, and thus should be treated as a
marital debt.” Meints v. Meints, 258 Neb. 1017, 1018-19, 608
N.W.2d 564, 566 (2000). On that basis, the Meints court ordered
a wife to pay one-half the income tax due on the husband’s
late-filed income tax return, but not to pay any of the penalty
and interest resulting from his filing the return late. The court in
Carter v. Carter, 261 Neb. 881, 626 N.W.2d 576 (2001), dis-
cussed the rule from Meints and the need to inquire whether in
Carter the husband spent significant funds on nonmarital pur-
suits in order to determine if the original tax principal was a
marital or nonmarital debt. The husband testified that some
money was lost on a concert and some on a failed business and
that the rest was used for the parties’ living expenses for 2 years.
The wife testified that she was not aware of the husband’s busi-
ness investments until after the fact, that she did not have access
to the money held in an account in the husband’s name, that he
never contributed any money to the household, and that some of
the money was used by the husband to gamble or to pay gam-
bling debts. The court determined that the husband spent signif-
icant funds on nonmarital pursuits and held that the trial court
abused its discretion when it ordered the wife to pay one-half of
the original tax principal.

In Hajenga v. Hajenga, 257 Neb. 841, 601 N.W.2d 528 (1999),
the trial court’s property division, which took into account a debt
of $20,000 that the husband testified he borrowed from his mother
to pay off debts and had to pay back, was affirmed. The Supreme
Court stated that the wife did not dispute that the debt was a valid
marital debt. In Walker v. Walker, 9 Neb. App. 694, 618 N.-W.2d
465 (2000), this court concluded that it was not error for the trial
court to assign to the wife all of a student loan debt incurred by
the wife during the marriage to attend law school, even when that
debt exceeded the direct cost of her attending school. In Mathew
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v. Palmer, 8 Neb. App. 128, 589 N.W.2d 343 (1999), this court
treated a debt incurred by the parties to pay credit card debt and a
debt to the husband’s mother as nonmarital debts of the husband,
because the evidence showed these debts arose from credit card
debts incurred by the husband to support his indolent lifestyle. In
Connealy v. Connealy, 7 Neb. App. 117, 123, 578 N.W.2d 912,
916 (1998), this court held that neither a $15,000 debt incurred in
connection with a piano the husband had owned prior to the mar-
riage nor a $12,000 debt incurred by the wife during the marriage
to secure a * ‘Mini Mart’ ” for her son should be considered a mar-
ital debt.

[8] Based upon the definition of marital property in Nebraska
and a study of the cases cited above, we think the following def-
inition is most in accord with Nebraska case law: A marital debt
is “one incurred during marriage and before date of separation
by either spouse or both spouses for joint benefit of parties.” 24
Am. Jur. 2d Divorce and Separation § 571 at 730 (1998). We
find no support for the definition of marital debt used by the trial
court in the instant case.

[9] When the parties disagree on whether a given debt is a
marital debt, the question of who has the burden of proof on that
issue necessarily arises. South Carolina places the burden of
proof on the party who asserts that the debt is nonmarital. See,
Hickum v. Hickum, 320 S.C. 97, 463 S.E.2d 321 (1995); Hardy v.
Hardy, 311 S.C. 433, 429 S.E.2d 811 (1993). But North Carolina
puts the burden of proof on the party seeking to classify the debt
as marital. See, Riggs v. Riggs, 124 N.C. App. 647, 478 S.E.2d
211 (1996); Byrd v. Owens, 86 N.C. App. 418, 358 S.E.2d 102
(1987). The party who claims the debt is marital then has the bur-
den to prove that it was incurred during the marriage and for the
joint benefit of the parties. Riggs, supra. As we noted above, the
Nebraska cases hold that the burden of proof to show that prop-
erty is nonmarital remains with the person making the claim.
Parde v. Parde, 258 Neb. 101, 602 N.W.2d 657 (1999). We there-
fore conclude that in this state, the burden to prove that a debt is
nonmarital is on the party making that claim.

In the instant case, the parties were estranged at the time of the
loan, which was taken out in Betty’s name roughly 7 months
before she filed for divorce. The loan was to enable Jaime, the
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parties’ adult child who had attended post high school education
for 2 years and had established herself separately in Omaha, to
attend the Omaha School of Massage Therapy. Betty did not dis-
cuss the matter with James before the loan was taken out. The
loan was not incurred to satisfy an obligation of either party. The
evidence therefore shows that the debt was not incurred for the
joint benefit of the parties, but, rather, it was incurred by Betty for
the benefit of Jaime. We conclude that the court abused its discre-
tion by computing a distribution which effectively made James
pay one-half of that debt. This error can be most easily corrected
by increasing the amount that Betty is required to pay James to
equalize distribution by one-half the amount of the student loan
debt used in the trial court’s computation, that is, by $2,762.

Stipulation as to Profit-Sharing Plan.

[10] The parties stipulated that James would be awarded his
retirement account and that the value of James’ retirement
account was $1,001, which amount included a discount of 25
percent due to deferred tax liability. Both parties asked that the
court accept the stipulations, which implies an understanding
that the court could either accept or reject the stipulations. The
decree states that the court specifically found that the stipulations
were not unconscionable and were approved. However, the court,
relying on § 42-366(8), included both the vested and nonvested
portions of the retirement account and valued it at $3,336.93.
Section 42-366(8) states:

If the parties fail to agree upon a property settlement which
the court finds to be conscionable, the court shall order an
equitable division of the marital estate. The court shall
include as part of the marital estate, for purposes of the
division of property at the time of dissolution, any pension
plans, retirement plans, annuities, and other deferred com-
pensation benefits owned by either party, whether vested
or not vested.
(Emphasis supplied.)

The above statute does not require any specific method of val-
uation, and the trial court retains broad discretion in valuing
pension and retirement plan rights. See Rockwood v. Rockwood,
219 Neb. 21, 360 N.W.2d 497 (1985).
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[11,12] Stipulations voluntarily entered into between the par-
ties to a cause or their attorneys, for the government of their con-
duct and the control of their rights during the trial or progress of
the cause, will be respected and enforced by the courts, where
such stipulations are not contrary to good morals or sound pub-
lic policy. In re Estate of Mithofer, 243 Neb. 722, 502 N.W.2d
454 (1993). Courts will enforce valid stipulations unless some
good cause is shown for declining to do so, especially where the
stipulations have been acted upon so that the parties could not be
placed in status quo. /d.

The question is whether the district court was bound to accept
and incorporate into the decree a stipulation of the parties which
is contrary to the evidence and the law. Exhibit 29 shows that as
of July 31, 2000, the balance of James’ profit-sharing plan was
$3,336.93, that 40 percent was vested, and that the vested amount
was $1,334.77.

[13] The Nebraska Supreme Court has stated: “It is the duty of
the court to scrutinize settlement agreements closely in divorce
actions and to protect against fraud, intimidation, and ignorance
and guard against unconscionable results. The court is required
to render a fair and equitable result under all the circumstances.”
Diers v. Diers, 185 Neb. 552, 557, 177 N.W.2d 503, 506 (1970).
Although the court’s valuation of the profit-sharing plan may be
contrary to the stipulation of the parties, it is supported by the
evidence. The court is bound to render a fair and equitable result,
and since exhibit 29 set forth the vested and nonvested portions
of the plan, we cannot find the inclusion of such values to be an
abuse of the trial court’s broad discretion.

Property Division.
According to Neb. Rev. Stat. § 42-365 (Reissue 1998):
When dissolution of a marriage is decreed, the court
may order . . . division of property as may be reasonable,
having regard for the circumstances of the parties, duration
of the marriage, [and] a history of the contributions to the
marriage by each party . . ..
... The purpose of a property division is to distribute the
marital assets equitably between the parties.
[14] The Nebraska Supreme Court has repeatedly stated that
the ultimate test in determining the appropriateness of the division
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of property is fairness and reasonableness as determined by the
facts of each case. Thiltges v. Thiltges, 247 Neb. 371, 527 N.W.2d
853 (1995). After reviewing the record, we cannot say the district
court abused its discretion in making an equal division of the mar-
ital estate.

CONCLUSION

We generally affirm the decree of the trial court, but modify
it to change the treatment of the student loan by increasing the
amount Betty is required to pay James from $3,816.84 to
$6,578.84. The decree provided that Betty was to tender the pay-
ment to equalize by July 1, 2001 (a date 2 months after the
decree was entered). In view of the increase in the amount, the
decree should be modified to provide that the payment to equal-
ize shall be made within 90 days after the mandate is issued.

AFFIRMED AS MODIFIED.

STATE OF NEBRASKA, APPELLEE, V.
RoNALD E. SHOCK, APPELLANT.
653N.W.2d 16
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1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to sup-
press evidence, apart from determinations of reasonable suspicion to conduct
investigatory stops and probable cause to perform warrantless searches, is to be
upheld on appeal unless its findings of fact are clearly erroneous. In making this
determination, an appellate court does not reweigh the evidence or resolve con-
flicts in the evidence, but, rather, recognizes the trial court as the finder of fact and
takes into consideration that it observed the witnesses.

2. Judgments: Appeal and Error. To the extent questions of law are involved, an
appellate court is obligated to reach conclusions independent of the decisions
reached by the courts below.

3. Search Warrants: Affidavits: Probable Cause. A search warrant, to be valid,
must be supported by an affidavit which establishes probable cause.

4. Search Warrants: Probable Cause. Probable cause sufficient to justify issuance
of a search warrant means a fair probability that contraband or evidence of a crime
will be found.

5. Search Warrants: Probable Cause: Proof: Time. Proof of probable cause justi-
fying issuance of a search warrant generally must consist of facts so closely related
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to the time of issuance of the warrant as to justify a finding of probable cause at
that time.

Probable Cause. Probable cause to search is determined by a standard of objec-
tive reasonableness, that is, whether known facts and circumstances are sufficient
to warrant a person of reasonable prudence in a belief that contraband or evidence
of a crime will be found.

Search Warrants: Affidavits: Probable Cause: Appeal and Error. As a general
rule, an appellate court is restricted to consideration of the information and cir-
cumstances found within the four corners of the affidavit, and the duty of the
reviewing court is to ensure that the magistrate issuing a search warrant had a sub-
stantial basis for determining that probable cause existed.

Search Warrants: Affidavits: Probable Cause. In order to invalidate a warrant
on the basis of material misrepresentations, a defendant must show both that the
affiant made a deliberate falsehood or acted with reckless disregard for the truth
and that the challenged representation is “material,” that is, necessary to a finding
of probable cause.

Search Warrants: Affidavits. Omissions in an affidavit used to obtain a search
warrant are considered to be misleading when the facts contained in the omitted
material tend to weaken or damage the inferences which can logically be drawn
from the facts as stated in the affidavit.

Criminal Law: Search Warrants: Probable Cause. Without proof of present
criminal activity, the information about a suspect’s prior criminal activity lacks
temporal significance and does not by itself create probable cause to believe that
the suspect is currently engaged in the same genre of criminal conduct or any crim-
inal conduct which led to his or her prior conviction.

Search Warrants: Affidavits. When a search warrant is obtained on the strength
of an informant’s information, the affidavit in support of the issuance of the war-
rant must (1) set forth facts demonstrating the basis of the informant’s knowledge
of criminal activity and (2) establish the informant’s credibility, or the informant’s
credibility must be established in the affidavit through a police officer’s indepen-
dent investigation.

____: ____. An affidavit in support of the issuance of a search warrant must
affirmatively set forth the circumstances from which the status of the informant
can reasonably be inferred.

____:+____. Among the ways in which the reliability of an informant may be
established are by showing in the affidavit to obtain a search warrant that (1) the
informant has given reliable information to police officers in the past, (2) the
informant is a citizen informant, (3) the informant has made a statement that is
against his or her penal interest, and (4) a police officer's independent investiga-
tion establishes the informant’s reliability or the reliability of the information the
informant has given.

__:__ . The status of citizen informant cannot attach unless the affidavit used
to obtain a search warrant affirmatively sets forth the circumstances from which
the existence of the status can reasonably be inferred.

Search Warrants: Affidavits: Probable Cause. A citizen informant is without
motive to exaggerate, falsify, or distort the facts to serve his or her own ends.
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16. Criminal Law: Words and Phrases. Informants using the Crimestoppers pro-
gram can enjoy the status of citizen informant, but such status is not always con-
ferred on such informants.

17. Criminal Law: Probable Cause: Corroboration. A suspect’s address and phys-
ical description are neutral facts which, without more, do not imply criminality and
support corroboration of an informant’s reliability.

18. Search Warrants: Affidavits: Probable Cause: Appeal and Error. In review-
ing the strength of an affidavit submitted as a basis for finding probable cause to
issue a search warrant, an appellate court applies a “totality of the circumstances”
rule whereby the question is whether, under the totality of the circumstances illus-
trated by the affidavit, the issuing magistrate had a substantial basis for finding that
the affidavit established probable cause.

Appeal from the District Court for Butler County: MAry C.
GILBRIDE, Judge. Reversed and remanded for further proceedings.

Gregory C. Damman, of Blevens & Damman, for appellant.

Don Stenberg, Attorney General, and Marilyn B. Hutchinson
for appellee.

IrwiN, Chief Judge, and HANNON and MOORE, Judges.

IrRwiN, Chief Judge.
I. INTRODUCTION

Ronald E. Shock appeals from his convictions and sentences
on one count of conspiracy to manufacture, distribute, or pos-
sess with intent to distribute methamphetamine and three counts
of delivery of methamphetamine. On appeal, Shock challenges,
inter alia, the district court’s denial of his motion to suppress
evidence seized upon the execution of a search warrant. Because
we find that the affidavit in support of the search warrant was
inadequate to support a finding of probable cause, we reverse
the district court’s denial of Shock’s motion to suppress and
remand the case for further proceedings.

II. BACKGROUND
On November 24, 2000, the David City Police Department
received an anonymous “Crimestoppers” tip. A report of the
Crimestoppers tip indicates that the informant identified the
“Suspect[s’] name(s]” as “Lynn & Ron unknown last name” and
the suspects’ address as “South 4th St. old Dolezal house” in
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David City, Nebraska. The report recites the following informa-

tion received from the informant:
Received report of family living in old Dolezal house
across the street from Cruiser’s are known to be cooking
meth in the house[.] Also known to have a place in the
county but location unknown[.] RP advised there is a
strong smell of anhydrous in the house and their daughter
has a small baby[.] Daughter’s name would be Kathryn.
RP is concerned for the baby[.]

The report also indicates that the informant had called

Crimestoppers previously about a different case and that the

informant was instructed to call back after December 15 “to

check on reward.”

After receiving the Crimestoppers report, officers of the
David City Police Department went to 164 South 4th Street in
David City and retrieved 10 trash bags which had been placed
away from the house for collection. Thomas Hayes, a drug
investigator for the Nebraska State Patrol, participated in the
review of the items found in the trash bags and prepared and
submitted an affidavit requesting a search warrant for the resi-
dence. Investigator Hayes’ affidavit contained a paragraph of
background information relating his training and experience
with the Nebraska State Patrol, specifically with drug law
enforcement training, and a paragraph relating a description of
the residence and the fact that the residence was occupied and
under the control of “Lucetta L. Grimm and Ronald E. Shock.”
Because it is crucial to our resolution of the issue in this case,
we set out most of the remainder of the affidavit as follows:

1. Affiant has personal knowledge that Ronald E. Shock
is a convicted felon, having been convicted for manufac-
ture of Methamphetamine in the State of Missouri, and
currently on probation for this charge. This knowledge
having been gained by doing a criminal history back-
ground investigation and by receiving a copy of the proba-
tion order on November 28, 2000.

2. Affiant was advised by Stephen M. Sunday, Chief of
Police, David City Police Department, that the Butler
County Crime Stoppers Program received a call from a
concerned citizen on November 24, 2000, that stated the
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following information, to-wit: “of a family living in the old
Dolezal house across the street from Cruiser’s are known
to be cooking meth in the house. Also known to have a
place in the county but location unknown. Advised there is
a strong smell of Anhydrous in the house and their daugh-
ter has a small baby. Daughter’s name is Kathryn. The call-
ing party is concerned for the baby.” Affiant knows from
personal knowledge, that Lucetta L. Grimm is the daugh-
ter of Jeanie Dolezal, that the house is located across the
street east, and half a block north of Cruiser’s Drive Inn.
Cruiser’s Drive Inn is located at the intersection of 4th and
Nebraska Streets, and that 164 S. 4th Street is the second
house north of Nebraska Street, along the east side of 4th
Street. Affiant has personal knowledge that a Cathryn
Grimm lives at this residence, having a date of birth of
May 1, 1987.

3. Affiant, accompanied by Inv. Kirk Slaughter of the
Nebraska State Patrol, and Stephen M. Sunday, Chief of
Police, David City Police Department, on the 27th day of
November, 2000, at approximately 11:45 PM, removed
approximately ten black colored plastic trash sacks that
were located approximately three to four feet west of the
public alley that is located on the east side of said resi-
dence. The trash bags were found sitting in the open next
to two trash burn barrels. The plastic trash bags were also
located south of the garage that is detached from the resi-
dence, and positioned next to the public alley. Affiant’s
training and experience indicates that individuals engaged
in the manufacturing of Methamphetamine will often dis-
card the fruit of their efforts into trash bags so has [sic] to
have a garbage collection services [sic] remove these items
from the property. Affiant, along with Chief Sunday and
Inv. Slaughter, transported the trash bags to the David City
Police Department. Once there, affiant, Chief Sunday,
Officer Darren Brown of the David City Police Department
and Inv. Slaughter began an inspection of the trash bags
and their contents. Within the ten trash bags, affiant dis-
covered the following items, to-wit: coffee filters stained
with a residue, a cooking thermometer, numerous strips of
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aluminum foil that had a burned residue, packaging that
had contained lithium batteries, the empty casing of
lithium batteries and metal strips that had been removed
from inside said casings, a two liter plastic bottle labeled
Dr. Pepper that contained a white residue and smelled of
ether, numerous used syringses [sic], plastic tubing,
receipts for containers of Heet and suphedrine, numerous
empty suphedrine boxes and empty blister pill packs that
had contained suphedrine tablets, documents showing that
Ronald E. Shock and Lucetta L. Grimm having [sic]
received mail at this residence of 164 S. 4th Street, pay-
check stubs from Ronald E. Shock, numerous empty cans
of automotive starting fluid that had hole [sic] punched
into the cans near the bottom of the cans, one glass jar with
residue, coffee filters that were soiled and putting off a
strong [odor] of ether, packaging for safety glasses, and
latex gloves and protective masks|.]

Your Affiant believes that the above does constitute
probable cause for the issnance of a search warrant to
search the residence, outbuildings, and vehicles under the
control of Lucetta L. Grimm and Ronald E. Shock(.]

On November 28, 2000, the county court granted a search
warrant on the basis of the above affidavit. The warrant was exe-
cuted on the same date, and approximately 32 items were seized
from the residence. Four people present at the residence, includ-
ing Shock, were arrested.

On December 20, 2000, Shock was charged by information
with one count of conspiracy to manufacture, distribute, or pos-
sess with intent to distribute methamphetamine. On February 13,
2001, an amended information was filed, adding three counts of
manufacturing, distributing, delivering, dispensing, or possessing
with intent to distribute methamphetamine. On March 6, Shock
filed a motion to suppress the physical evidence seized from the
residence, asserting the affidavit was insufficient to support a
finding of probable cause for the issuance of a search warrant.

On April 3, 2001, the district court conducted a hearing on
Shock’s motion to suppress. Investigator Hayes testified, and the
court received various exhibits, including a copy of the affidavit
and warrant, a copy of the Crimestoppers report, and criminal
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history information concerning Shock. On May 1, the court
entered an order denying the motion to suppress. In so ruling,
the court specifically found that the Crimestoppers informant
was “a reliable, citizen informant” and that the affidavit related
personal observations of the informant as well as the indepen-
dent investigation of the police.

On August 16, 2001, a jury returned verdicts of guilty on all
four counts. On November 6, Shock was sentenced to a term of
10 to 20 years’ imprisonment on each count, with the sentences
on counts one, three, and four to be served concurrently and the
sentence on count two to be served consecutively to the sen-
tences on the other counts. Shock has now appealed his convic-
tions and sentences.

III. ASSIGNMENTS OF ERROR
On appeal, Shock has assigned eight errors challenging the
district court’s rulings on various motions, the jury instructions
given by the court, and his convictions and sentences. Because
our resolution of Shock’s assignment of error that the court
erred in overruling his motion to suppress resolves this appeal,
we limit our discussion to that one assignment of error.

IV. ANALYSIS

1. STANDARD OF REVIEW

[1,2] A trial court’s ruling on a motion to suppress evidence,
apart from determinations of reasonable suspicion to conduct
investigatory stops and probable cause to perform warrantless
searches, is to be upheld on appeal unless its findings of fact are
clearly erroneous. In making this determination, an appellate
court does not reweigh the evidence or resolve conflicts in the
evidence, but, rather, recognizes the trial court as the finder of
fact and takes into consideration that it observed the witnesses.
State v. Ortiz, 257 Neb. 784, 600 N.W.2d 805 (1999). To the
extent questions of law are involved, an appellate court is obli-
gated to reach conclusions independent of the decisions reached
by the courts below. Id.

2. PROBABLE CAUSE FOR ISSUANCE OF SEARCH WARRANT
[3,4] A search warrant, to be valid, must be supported by an
affidavit which establishes probable cause. Id.; State v. Lytle,






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































