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Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an attor-
ney is a trial de novo on the record.

Disciplinary Proceedings. The basic issues in a disciplinary proceeding against a
lawyer are whether discipline should be imposed and, if so, the type of discipline
appropriate under the circumstances.

Disciplinary Proceedings: Proof. To sustain a charge in a disciplinary proceeding
against an attorney, a charge must be established by clear and convincing evidence.
Disciplinary Proceedings. An attorney against whom formal charges have been filed
is subject to a judgment on the pleadings if he or she fails to answer those charges.
. To determine whether and to what extent discipline should be imposed in a
lawyer discipline proceeding, the Nebraska Supreme Court considers the following
factors: (1) the nature of the offense, (2) the need for deterring others, (3) the mainte-
nance of the reputation of the bar as a whole, (4) the protection of the public, (5) the
attitude of the respondent generally, and (6) the respondent’s present or future fitness
to continue in the practice of law.

. Each case justifying discipline of an attorney must be evaluated individually in
light of the particular facts and circumstances of that case.

. Misappropriation of client funds is one of the most serious violations of
duty an attorney owes to clients, the public, and the courts, and typically warrants
disbarment.

Disciplinary Proceedings: Words and Phrases. In the context of attorney disci-
pline proceedings, misappropriation is any unauthorized use of client funds entrusted
to an attorney, including not only stealing, but also unauthorized temporary use for
the attorney’s own purpose, whether or not the attorney derives any personal gain or
benefit therefrom.

Disciplinary Proceedings. The determination of an appropriate penalty to be imposed
on an attorney in a disciplinary proceeding requires consideration of any aggravating
orf mitigating factors.

. Cumulative acts of attorney misconduct are distinguishable from isolated inci-
dents of neglect, therefore justifying more serious sanctions.

__ . Responding to disciplinary complaints in an untimely manner and repeatedly
ignoring requests for information from the Counsel for Discipline indicate disrespect
for the Nebraska Supreme Court’s disciplinary jurisdiction and a lack of concern for
the protection of the public, the profession, and the administration of justice.
Disciplinary Proceedings: Rules of the Supreme Court. Failure to comply with
Neb. Ct. R. of Discipline 16 (rev. 2004) places one in contempt of court and consti-
tutes an aggravating circumstance in attorney discipline cases.

Disciplinary Proceedings. Absent mitigating circumstances, the appropriate dis-
cipline in cases of misappropriation or commingling of client funds is typically
disbarment.
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Original actions. Judgment of disbarment.
Kent L. Frobish, Assistant Counsel for Discipline, for relator.
William P. Jones, pro se.

HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

PER CURIAM.
I. INTRODUCTION

The office of the Counsel for Discipline of the Nebraska
Supreme Court, relator, filed formal charges against respondent,
William P. Jones. Respondent failed to answer, and on June 16,
2004, this court suspended respondent from the practice of law.
We now consider relator’s motion for judgment on the pleadings
and the appropriate discipline to be imposed upon respondent.

1. FACTS

1. BACKGROUND
Respondent was admitted to the practice of law in the State of
Nebraska on September 18, 1989. In previous disciplinary pro-
ceedings, respondent received a private reprimand on November
22, 1999, for neglecting a client’s case and a second private rep-
rimand on June 24, 2003, for aiding the unauthorized practice
of law.

2. No. S-04-619: TEMPORARY SUSPENSION

On January 14, 2004, a bank notified relator that respondent’s
trust account was overdrawn by $168.31. Relator sent a letter of
inquiry, but respondent failed to provide a written explanation for
the overdrawn trust account. When respondent did not answer a
second request, relator filed a grievance. Respondent received
notice of the grievance on March 12 instructing him to respond,
but he did not do so.

On January 14, 2004, relator also received a grievance letter
from Rickey Bringus alleging that respondent failed to timely file
a brief in Bringus’ case before the Nebraska Court of Appeals.
Relator sent respondent a copy of the grievance letter and
instructed respondent to file a written response. A second letter
was sent, but respondent still did not reply. Relator filed another
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grievance and sent notice to respondent, directing him to file a
written response within 15 days. Respondent did not answer.

Relator arranged to take a deposition of respondent on April
27, 2004, and served a subpoena duces tecum on him.
Respondent said he would send the requested trust account doc-
uments prior to the deposition. Respondent also stated that he
was under a psychiatrist’s care for depression and attention defi-
cit and that he would send a letter from his doctor. Respondent
sent neither the trust account documents nor the doctor’s letter.
Respondent failed to attend the scheduled deposition, allegedly
because his truck would not make it from Omaha to Lincoln.
Relator told respondent to send the requested documents by
courier, but respondent failed to do so.

On May 19, 2004, the chairperson of the Committee on
Inquiry of the Second Disciplinary District filed an application
asking this court to temporarily suspend respondent from the
practice of law. We issued an order on May 26, instructing
respondent to show cause within 7 days why this court should
not temporarily suspend his license to practice law in Nebraska.
Respondent did not answer the order to show cause, and on June
16, we suspended his license and ordered him to comply with
Neb. Ct. R. of Discipline 16 (rev. 2004) (suspended or disbarred
attorney must notify clients, refund client funds and close trust
accounts, and return membership card to Nebraska State Bar
Association).

Because respondent failed to notify his clients of his suspen-
sion, this court appointed a trustee on September 15, 2004, to
take inventory of respondent’s files, to sequester client funds,
and to take other actions necessary to protect the interests of
respondent’s clients. The trustee fielded requests from respond-
ent’s clients in search of their files, and the trustee notified
respondent of these requests. It is unclear from the record
whether respondent failed to reply to all his clients’ inquiries, but
the trustee reported that in one case, after he sent respondent a
letter to inform respondent that a former client sought her file,
that client again called the trustee and indicated that respondent
had not contacted her at all.

The trustee reported that respondent’s files were in “hapless
shape,” which made it difficult for the trustee to “tell whether
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they were open, closed, or whatever.” The trustee provided an
inventory of respondent’s cases to this court “to the extent they
exist[ed].” Respondent kept the files in various boxes “with no
visibly coherent organization.”

During the existence of the trusteeship, the trustee noted that
respondent would promise to take action (e.g., deliver file mate-
rials to the trustee) but then fail to follow through. In the trustee’s
final report, the trustee noted that respondent had assured the
trustee he had no trust account funds in hand and that “[f]inally,
he appears to be cooperative.” On the other hand, the trustee also
noted tasks respondent still had not completed.

3. No. 5-04-963: FormMAL CHARGES

(a) Count I: Representation of Rickey Bringus

Respondent represented Bringus at a postconviction hearing in
Lancaster County District Court in December 2002. Following
the hearing, the court gave respondent 7 days to submit a written
argument. After respondent failed to do so, Bringus’ motion for
postconviction relief was denied. Respondent continued to repre-
sent Bringus on appeal to the Court of Appeals. After the court
had granted an extended brief date, respondent failed to file a
brief on behalf of Bringus. Thus, Bringus was forced to file a
brief pro se in February 2004 to preserve his appeal.

In Bringus’ case before the Court of Appeals, respondent
checked out the bill of exceptions and transcript but failed to
timely return them despite repeated requests from the Attorney
General’s office and the office of the Clerk of the Supreme Court
and Court of Appeals. A court order was served on respondent
before he finally returned the documents to the clerk.

Respondent also represented Bringus in a Social Security mat-
ter in the U.S. District Court for the District of Nebraska. On
August 1, 2003, the district court sent respondent notice that the
case would be dismissed in 10 days for failure to prosecute unless
respondent showed cause why the case should not be dismissed.
Respondent failed to reply to the court’s order, so Bringus’ Social
Security case was dismissed.

As to count I, relator alleges that respondent violated his oath
of office as an attorney, Neb. Rev. Stat. § 7-104 (Reissue 1997),
and the following provisions of the Code of Professional
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Responsibility: Canon 1, DR 1-102(A)(1) (violation of disci-
plinary rule), DR 1-102(A)(5) (conduct prejudicial to adminis-
tration of justice), and DR 1-102(A)(6) (conduct adversely
reflecting on attorney’s fitness to practice law), and Canon 6,
DR 6-101(A)(3) (neglect of legal matter).

(b) Count II: Overdrawn Trust Account

Respondent’s trust account was overdrawn on January 6,
2004, by $40.31 and on January 8 by $168.31. Respondent failed
to answer relator’s initial inquiry. Relator filed a grievance, and
respondent again failed to provide explanation for the overdrawn
trust account.

As to count II, relator alleges that respondent violated his
oath of office as an attorney; DR 1-102(A)(1); and Canon 9,
DR 9-102(A) (proper maintenance of trust account).

(c) Count III: Failure to Cooperate
With Disciplinary Proceedings
Respondent failed to reply to any of relator’s inquiries or the
grievances regarding his representation of Bringus and the over-
drawn trust account. Despite being served with a subpoena duces
tecum, respondent failed to attend a deposition and did not send
relator the documents which had been requested.
As to count III, relator charges respondent with violating
his oath of office as an attorney; the disciplinary rules; and
DR 1-102(A)(1), (5), and (6).

4. No. S-04-1461: ForMAL CHARGES

(a) Count I: Representation of Raymond Baker

On August 24, 2004, Raymond Baker filed a grievance with
relator. Baker claimed that respondent held funds belonging to
him, that respondent had failed to respond to Baker’s repeated
attempts to contact respondent, that respondent did not return
Baker’s files and records, and that respondent failed to notify
Baker that respondent’s law license had been suspended in June
2004. Relator mailed a copy of Baker’s grievance letter to
respondent, but respondent failed to provide a written response.

As to count I, relator charges respondent with violating his
oath of office as an attorney; Neb. Ct. R. of Discipline 9(E) (rev.
2001) (attorney must respond to grievance within 15 working
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days); disciplinary rule 16; DR 1-102(A)(1), (5), and (6);
DR 6-101(A)(3); and DR 9-102(A) and (B) (prompt notifica-
tion of receipt of client funds, safekeeping of client property,
maintenance of complete records of client property in attorney’s
possession, prompt delivery of funds or other property to client
upon request).

(b) Count II: Representation of Debbie Sue Hecker

Debbie Sue Hecker filed a grievance against respondent on
September 1, 2004. Hecker alleged that respondent neglected
her case, failed to respond to repeated attempts by Hecker to
talk to respondent, failed to return her files and records, and
failed to notify her that his law license had been suspended in
June 2004. Relator mailed a copy of Hecker’s grievance letter to
respondent with instructions for respondent to reply. Respondent
did not do so.

As to count II, relator charges that respondent violated his
oath of office as an attorney; disciplinary rules 9(E) and 16;
DR 1-102(A)(1), (5), and (6); DR 6-101(A)(3); and
DR 9-102(B)(4) (prompt delivery of funds or other property to
client upon request).

(c) Count III: Representation of Charles Evans

Respondent represented Charles Evans in a suit in federal
court. After losing the case in the district court, respondent filed
a notice of appeal to the U.S. Court of Appeals for the Eighth
Circuit, but he did not pay the necessary docket fee.
Consequently, the Eighth Circuit sent to respondent an order to
show cause why the appeal should not be dismissed for failure
to prosecute. Respondent did not reply, and the appeal was dis-
missed on July 23, 2003. Even after the appeal had been dis-
missed, respondent told Evans that the appeal had been per-
fected and that he had filed a brief.

Evans filed a grievance with relator on August 18, 2004,
alleging that respondent had neglected his case, lied to him
about the status of the case, and failed to deliver to him his files
and records. Relator mailed a copy of Evans’ grievance letter
to respondent and instructed respondent to provide a written
response. Respondent made no reply.
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As to count III, relator charges that respondent violated
his oath of office as an attorney; disciplinary rules 9(E) and
16; DR 1-102(A)(1), (5), and (6); DR 1-102(A)(4) (conduct
involving dishonesty, fraud, deceit, or misrepresentation);
DR 6-101(A)(3); and DR 9-102(B)(4).

(d) Count 1V: Representation of Candace Kohler

Respondent represented Candace Kohler in a case against her
landlord. Kohler filed a grievance with relator on November 8,
2004, alleging that respondent had neglected her case.
Respondent also failed to notify Kohler that his license was sus-
pended and failed to return her file materials to her. Relator
mailed a copy of Kohler’s grievance letter to respondent and
instructed him to provide a written response. Respondent made
no reply.

As to count IV, relator charges that respondent violated his
oath of office as an attorney; disciplinary rules 9(E) and 16;
DR 1-102(A)(1), (5), and (6); DR 6-101(A)3); and
DR 9-102(B)(4).

(e) Count V: Representation of Richard Hendren

Respondent represented Richard Hendren in a case against an
airline. Hendren filed a grievance with relator on November 29,
2004, alleging that respondent had neglected his case.
Respondent also failed to notify Hendren that his license was
suspended and failed to return Hendren’s file materials to him.
Relator mailed a copy of Hendren’s grievance letter to respond-
ent and instructed him to provide a written response. Respondent
did not reply.

With regard to count V, relator charges that respondent vio-
lated his oath of office as an attorney; disciplinary rules 9(E)
and 16; DR 1-102(A)(1), (5), and (6); DR 6-101(A)(3); and
DR 9-102(B){4).

1. STANDARD OF REVIEW
[1] A proceeding to discipline an attorney is a trial de novo on
the record. State ex rel. Counsel for Dis. v. Chapin, ante p. 56,
699 N.W.2d 359 (2005).
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IV. ANALYSIS

[2,3] The basic issues in a disciplinary proceeding against a
lawyer are whether discipline should be imposed and, if so, the
type of discipline appropriate under the circumstances. State ex
rel. Counsel for Dis. v. Widtfeldt, 269 Neb. 289, 691 N.W.2d 531
(2005). To sustain a charge in a disciplinary proceeding against
an attorney, a charge must be established by clear and convinc-
ing evidence. Chapin, supra.

1. MOTION FOR JUDGMENT ON PLEADINGS

[4] An attorney against whom formal charges have been filed
is subject to a judgment on the pleadings if he or she fails to
answer those charges. See State ex rel. Counsel for Dis. v.
Lechner, 266 Neb. 948, 670 N.W.2d 457 (2003). The discipli-
nary rules provide that if no answer is filed, “the matter may be
disposed of by the Court on its own motion or on a motion for
judgment on the pleadings” so long as an opportunity for oral
argument is given before disbarment is ordered. Neb. Ct. R. of
Discipline 10(I) (rev. 2005).

In this proceeding, respondent did not answer the charges
filed against him or file any pleadings or briefs and relator has
moved this court for a judgment on the pleadings. We determine
that the requirements of rule 10(I) have been satisfied. Having
reviewed the record de novo, we conclude that the allegations
contained in the formal charges have been established by clear
and convincing evidence and that the motion of relator for judg-
ment on the pleadings should be and is hereby granted.

2. DETERMINATION OF APPROPRIATE SANCTION

[5] Under Neb. Ct. R. of Discipline 4 (rev. 2004), this court
may impose one or more of the following sanctions: (1) disbar-
ment, (2) suspension, (3) probation in lieu of or subsequent to
suspension, (4) censure and reprimand, or (5) temporary suspen-
sion. See Chapin, supra. To determine whether and to what
extent discipline should be imposed in a lawyer discipline pro-
ceeding, this court considers the following factors: (1) the nature
of the offense, (2) the need for deterring others, (3) the main-
tenance of the reputation of the bar as a whole, (4) the protec-
tion of the public, (5) the attitude of the respondent generally,
and (6) the respondent’s present or future fitness to continue in



STATE EX REL. COUNSEL FOR DIS. v. JONES 479
Cite as 270 Neb. 471

the practice of law. State ex rel. Counsel for Dis. v. Sutton, 269
Neb. 640, 694 N.W.2d 647 (2005).

[6] Each case justifying discipline of an attorney must be
evaluated individually in light of the particular facts and circum-
stances of that case. Id. However, we also consider “the sanc-
tions imposed by this court in prior cases presenting similar cir-
cumstances” in order to determine what the appropriate sanction
is in this case. State ex rel. Counsel for Dis. v. James, 267 Neb.
186, 199, 673 N.W.2d 214, 226 (2004).

In many instances, lawyers facing similar allegations have
been disbarred. In State ex rel. Counsel for Dis. v. Rasmussen,
266 Neb. 100, 662 N.W.2d 556 (2003), Scott Rasmussen
neglected several clients and cases, mishandled client funds,
and failed to cooperate with the Counsel for Discipline by not
responding timely to inquiries and not appearing at a scheduled
deposition. We concluded that Rasmussen violated his oath
of office, DR 1-102(A)(1) and (5), DR 6-101(A)(3), and
DR 9-102(A) and (B)(3) and (4).

We noted that some of Rasmussen’s ethical violations, includ-
ing paying himself a retainer before earning it, were of a type for
which lawyers typically receive the most severe sanctions.
“[M]Jisappropriation of a client’s funds is more than a grievous
breach of professional ethics. It violates basic notions of honesty
and endangers public confidence in the legal profession.”
Rasmussen, 266 Neb. at 112, 662 N.W.2d at 565. If no mitigat-
ing circumstances are shown, the appropriate discipline in cases
of misappropriation or commingling of client funds is disbar-
ment. See id. Because no mitigating circumstances were present,
this court ordered Rasmussen disbarred.

In State ex rel. NSBA v. Gregory, 251 Neb. 41, 554 N.W.2d 422
(1996), two complaints were filed by former clients who alleged
that J. David Gregory continually neglected legal matters, failed
to carry out a contract of employment for professional services,
engaged in conduct involving dishonesty and misrepresentation,
and misused client funds. Gregory lied to his clients by telling
them that he had completed certain tasks when in fact he had not.
Despite his clients’ repeated requests, Gregory failed to return
documents to them. Gregory neither responded to the complaints
nor attended a hearing of the Committee on Inquiry.
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We declared that we would not tolerate “such neglectful and
uncooperative practices,” id. at 44, 554 N.W.2d at 424, and
noted that misappropriation of client funds typically warrants
disbarment. Consequently, we disbarred Gregory. See, also,
State ex rel. NSBA v. Howze, 260 Neb. 547, 618 N.W.2d 663
(2000) (disbarment ordered where lawyer failed to maintain
sufficient funds in trust account and did not provide any expla-
nation to Counsel for Discipline upon request, and where court
found no evidence of mitigating circumstances).

[7,8] We take the alleged trust account violations very seri-
ously because “[a]n attorney bears the responsibility to accu-
rately account for his client’s funds.” See State ex rel. Counsel for
Dis. v. Gilroy, ante p. 339, 344, 701 N.W.2d 837, 841 (2005).
Misappropriation of client funds is one of the most serious viola-
tions of duty an attorney owes to clients, the public, and the
courts, and typically warrants disbarment. Gregory, supra; State
ex rel. NSBA v. Veith, 238 Neb. 239, 470 N.W.2d 549 (1991). In
the context of attorney discipline proceedings, misappropriation
is any unauthorized use of client funds entrusted to an attorney,
including not only stealing, but also unauthorized temporary use
for the attorney’s own purpose, whether or not the attorney de-
rives any personal gain or benefit therefrom. Stare ex rel. Counsel
for Dis. v. Wintroub, 267 Neb. 872, 678 N.W.2d 103 (2004).

This court has on occasion imposed lengthy suspensions
instead of disbarment. In State ex rel. NSBA v. Jensen, 260 Neb.
803, 619 N.w.2d 840 (2000), we suspended W. Mark Jensen
indefinitely with no possibility of reinstatement for 2 years, at
which time he would be required to submit to a 2-year proba-
tionary period and to comply with several reinstatement condi-
tions. Jensen neglected clients and cases, failed to deposit client
funds into his trust account, and failed to deliver promptly to his
clients their funds or other property in his possession.

In determining the appropriate disciplinary measure, we con-
sidered how Jensen acted both in the underlying events of the
case and in the disciplinary proceedings. He admitted his mis-
conduct and took responsibility for his actions. He made “sin-
cere and productive efforts to confront” an alcohol problem, sat-
isfactorily completed an alcohol treatment program, and
remained sober thereafter. Id. at 814, 619 N.W.2d at 848. He also



STATE EX REL. COUNSEL FOR DIS. v. JONES 481
Cite as 270 Neb. 471

had no prior history of disciplinary violations. We ordered a
sanction less than disbarment because these mitigating circum-
stances were present.

In State ex rel. NSBA v. Pullen, 260 Neb. 125, 615 N.W.2d
474 (2000), we ordered an indefinite suspension (for at least 18
months) with a conditional reinstatement where Daniel Pullen’s
misconduct constituted many of the same violations as those
alleged against respondent. Pullen neglected legal matters
entrusted to him, lied to a client about a motion he had not filed,
agreed to a child custody modification without his client’s con-
sent, failed to return file materials to a client despite the client’s
repeated requests, and mishandled his trust account. In deter-
mining the appropriate sanction, we considered the following
mitigating circumstances: Pullen “readily admitted his mis-
conduct[,] acknowledged responsibility for his actions [and]
acknowledged that his violations ha[d] harmed the public.” Id. at
132, 615 N.W.2d at 479. Those acknowledgments reflected
positively upon his attitude and character. Id. Pullen also admit-
ted he was addicted to alcohol and satisfactorily completed an
alcohol treatment program. Furthermore, Pullen’s violations
occurred during a 1-year period, and he had no prior history of
disciplinary violations.

[9] The determination of an appropriate penalty to be im-
posed on an attorney in a disciplinary proceeding requires con-
sideration of any aggravating or mitigating factors. State ex rel.
Counsel for Dis. v. Sutton, 269 Neb. 640, 694 N.W.2d 647
(2005). In the present case, respondent’s misconduct does not
arise from an isolated event, but from a longstanding pattern of
ethical violations. The record reflects several aggravating fac-
tors, but no mitigating factors.

(a) Aggravating Factors

[10] To analyze the aggravating factors in this case, we begin
by noting both the quantity and the nature of respondent’s alleged
violations. The formal charges in these cases, which have been
consolidated for argument and disposition, contain eight counts
against respondent. Cumulative acts of attorney misconduct are
distinguishable from isolated incidents of neglect, therefore justi-
fying more serious sanctions. State ex rel. NSBA v. Freese, 259
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Neb. 530, 611 N.W.2d 80 (2000); State ex rel. NSBA v. Mefferd,
258 Neb. 616, 604 N.W.2d 839 (2000). Respondent has exhibited
a pattern of neglecting his clients and their cases. This neglect has
harmed his clients.

[11] Next, respondent’s lack of cooperation during these dis-
ciplinary proceedings is an aggravating circumstance that must
be considered. For purposes of determining the proper disci-
pline, this court considers respondent’s acts both underlying the
events of this case and throughout the proceeding. State ex rel.
Counsel for Dis. v. Gilroy, ante p. 339, 701 N.W.2d 837 (2005).
Respondent failed to provide relator with an explanation con-
cerning any of the grievances lodged against him. We have
repeatedly emphasized how important it is for an attorney to
respond to inquiries and requests for information from the
Counsel for Discipline. Responding to disciplinary complaints
in an untimely manner and repeatedly ignoring requests for
information indicate disrespect for this court’s disciplinary
jurisdiction and a lack of concern for the protection of the pub-
lic, the profession, and the administration of justice. See, id.;
Sutton, supra.

Although respondent met with the appointed trustee to inven-
tory his cases and returned some file materials to clients after he
was temporarily suspended, he made no effort to cooperate dur-
ing these disciplinary proceedings. Respondent failed to answer
the formal charges, and he did not file a brief in this court.

[12] Upon being temporarily suspended by this court in June
2004, respondent did not properly notify his clients of the sus-
pension or return their file materials to them as required of sus-
pended attorneys by disciplinary rule 16. As a result, this court
appointed a trustee to inventory respondent’s cases. Failure to
comply with rule 16 places one in contempt of court and con-
stitutes an aggravating circumstance. State ex rel. NSBA v.
Mahlin, 252 Neb. 985, 568 N.W.2d 214 (1997); State ex rel.
NSBA v. Brown, 251 Neb. 815, 560 N.W.2d 123 (1997).

Finally, this is not the first time that respondent has been dis-
ciplined. Respondent received a private reprimand on November
22, 1999, for neglecting a client’s case, and he received a second
private reprimand on June 24, 2003, for aiding the unauthorized
practice of law. Thus, we have not been presented with merely a
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single instance of unprofessional, unethical, and neglectful con-
duct, but several. This court cannot “overlook that lesser punish-
ment in the form of private reprimands” has not changed
respondent’s behavior or that “his failure to have complied with
Neb. Ct. R. of Discipline 16 . . . on this occasion makes him cur-
rently in contempt of this court” See State ex rel. NSBA v.
Johnston, 251 Neb. 468, 473, 558 N.W.2d 53, 57 (1997) (hold-
ing that attorney’s misconduct involving failure to make filings,
attend hearing, and communicate with client, and failure to make
timely responses to inquiries by Counsel for Discipline war-
ranted disbarment).

(b) Mitigating Factors

[13] Absent mitigating circumstances, the appropriate disci-
pline in cases of misappropriation or commingling of client
funds is typically disbarment. State ex rel. Counsel for Dis. v.
Gilroy, ante p. 339, 701 N.W.2d 837 (2005). In Gilroy, the attor-
ney violated several disciplinary rules, trust account rules, and
his oath of office. He failed to respond to inquiries by the
Counsel for Discipline, answer the formal charges, or file any
other pleadings, and this court disbarred him. We noted that
because the attorney failed to reply to the Counsel for Discipline
or file any pleadings, we had no basis for considering any factors
that mitigated in his favor.

In the case at bar, respondent failed to provide any explana-
tion to relator for his actions or to answer the charges levied
against him. Therefore, we cannot point to any circumstances
which this court might consider to be mitigating.

: V. CONCLUSION

Clear and convincing evidence establishes that respondent
neglected many of his clients’ cases, deceived a client, mishan-
dled and overdrew his trust account, failed to return requested
materials to clients, and failed to comply with the disciplinary
rules by not responding to inquiries by relator and not informing
his clients that he was temporarily suspended in June 2004.
Respondent violated DR 1-102(A)(1), (4), (5), and (6);
DR 6-101(A)(3); DR 9-102(A) and (B); disciplinary rules 9(E)
and 16; and his oath of office as an attorney. For the reasons set
forth, we conclude that disbarment is the appropriate sanction.
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It is therefore the judgment of this court that respondent be
disbarred from the practice of law in the State of Nebraska,
effective immediately. Respondent is directed to comply with
disciplinary rule 16, and upon failure to do so, respondent shall
be subject to punishment for contempt of this court. Respondent
is directed to pay costs and expenses in accordance with Neb.
Rev. Stat. §§ 7-114 and 7-115 (Reissue 1997), disciplinary rule
10(P), and Neb. Ct. R. of Discipline 23 (rev. 2001) within 60
days after an order imposing costs and expenses has been
entered by this court.

JUDGMENT OF DISBARMENT.

McCoRMACK, J., not participating.

NEBCO, INC., A NEBRASKA CORPORATION, APPELLEE, V.
RANDY ADAMS, A CITIZEN OF NEBRASKA, APPELLANT.
704 N.W.2d 777

Filed October 7, 2005. No. S-04-652.

1. Summary Judgment. Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence.

3. Contracts: Guaranty: Debtors and Creditors: Words and Phrases. A guaranty
is a contract by which the guarantor promises to make payment if the principal
debtor defaults.

4. Contracts: Guaranty: Intent. Because a guaranty is a contract, it must be under-
stood in light of the parties’ intentions and the circumstances under which the guar-
anty was given.

5. Corporations: Guaranty: Liability. Whether incorporation materially alters the
nature of the performance required of the guarantor so as to justify releasing the guar-
antor from his or her guaranty obligations is important to the determination of liabil-
ity, and an alteration in risk is particularly pertinent to materiality.

6. Summary Judgment: Proof. A party moving for summary judgment must make a
prima facie case by producing enough evidence to demonstrate that the movant is
entitled to judgment if the evidence were uncontroverted at trial. Once the moving
party makes a prima facie case, the burden to produce evidence showing the exis-
tence of a material issue of fact that prevents judgment as a matter of law shifts to the
party opposing the motion.
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Appeal from the District Court for Lancaster County:
STEVEN D. BURNS, Judge. Affirmed.

John M. Boehm, of Butler, Galter & Boehm, for appellant.
Shannon L. Doering for appellee.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and
MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

NEBCO, Inc., on behalf of its division Ready Mixed Concrete
Company (Ready Mixed), filed an action in the district court for
Lancaster County against appellant, Randy Adams, seeking
payment pursuant to a personal guaranty contract which Adams
had executed to guarantee the cost of purchases of concrete by
Adams’ business from Ready Mixed. Adams’ business was iden-
tified in the guaranty as “Adams Concrete Construction.” At the
time Adams signed the guaranty, Adams Concrete Construction
was a sole proprietorship. Adams’ business was subsequently
incorporated as “Adams Concrete Construction Inc.”” As he
argued in district court, Adams claims on appeal that the guar-
anty is limited to the debts of the sole proprietorship and does
not extend to the debts of the corporation. Adams therefore con-
tends that he is not liable for the debts incurred by his corpora-
tion, which debts NEBCO sought to recover in this action. The
district court determined that Adams was liable on the guaranty
and granted NEBCO’s motion for partial summary judgment
on the issue of liability. The parties stipulated to damages with-
out prejudice to the issue of liability, and the court entered judg-
ment in favor of NEBCO. Adams appeals. Because we conclude
that Adams is liable under the guaranty for the debts at issue,
we affirm.

STATEMENT OF FACTS
On April 13, 1992, Adams completed a credit application
naming “Adams Concrete Construction” as the applicant for
purchases made on account from Ready Mixed, a division of
NEBCO. The credit application included a guaranty provision
which stated:
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In consideration of any extension of credit by Ready Mixed
Concrete Co. hereinafter called “Seller”, either now or in
the future to the above named credit applicant, on the above
terms, or any other terms agreed to by said credit applicant
and Seller, the undersigned, unconditionally, personally,
jointly and severally guarantee the payment of any and all
sums due or which may become due as a result of any such
extension of credit . . . .
Adams signed the guaranty and was the only individual to do so.
Adams testified at his deposition that at the time the application
was completed, his business was a sole proprietorship. NEBCO
does not dispute this characterization.

On May 30, 1997, Adams incorporated his business as “Adams
Concrete Construction Inc.”” About this time, an individual gave
money to Adams and became a 20-percent shareholder. Adams
was the majority shareholder of Adams Concrete Construction
Inc., and the record is undisputed that Adams controlled the busi-
ness which continued to purchase concrete from Ready Mixed as
Adams Concrete Construction under the original account num-
ber. According to the evidence, this same account number was
listed on the credit application in 1992. Adams did not sign a new
guaranty after the incorporation, nor did he take steps to termi-
nate the existing guaranty.

Adams stated in his deposition that at some point, he had con-
versations with NEBCO personnel regarding the incorporation.
Adams also stated that payments on the account were made with
checks showing his business was incorporated. No such checks
were offered as evidence. In contrast to Adams’ testimony,
NEBCO’s credit manager stated in his deposition that NEBCO
was not informed Adams Concrete Construction was a corpora-
tion and that Adams never requested any alteration of the infor-
mation listed in connection with the account or a termination of
his personal guaranty.

Adams’ business fell behind on payments to Ready Mixed. On
June 6, 2000, Adams signed a promissory note to Ready Mixed
in the amount of $165,786.07. The note was payable in 10
monthly payments beginning July 15, 2000. The note reflected
amounts that were due and owing on the account of “Adams
Concrete Construction.” The record thus shows that 3 years after
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the incorporation, Adams signed the note as “Randy Adams,
doing business as Adams Concrete Construction” without refer-
ence to the corporate status of the business. Adams’ business con-
tinued to make purchases from Ready Mixed in 2001 and 2002,
and the business again fell behind on the account.

On June 13, 2003, NEBCO filed the complaint in district
court which gives rise to this appeal. Adams was sued person-
ally, and Adams was named as the only defendant. The com-
plaint asserted two causes of action. The first cause of action
was for breach of the guaranty contract. NEBCO alleged that
Adams Concrete Construction incurred charges of not less than
$228,333.79 on its account between November 2001 and July
2002. NEBCO alleged that when Adams Concrete Construction
refused to pay the amounts due and owing on its account,
NEBCO sought payment from Adams pursuant to his personal
guaranty and that Adams had refused to pay. NEBCO alleged
that Adams’ refusal to pay was a breach of the guaranty contract
and sought judgment from Adams in the amount of sums due on
the account plus interest and costs. In its second cause of action,
NEBCO alleged that Adams had defaulted on the promissory
note and sought judgment in the amount of $40,898.73 plus
interest and costs. At some point, Adams confessed judgment
on the second cause of action for default on the promissory
note, and this cause of action is not at issue on appeal.

On February 5, 2004, NEBCO moved for partial summary
judgment on the issue of liability as to the cause of action for
breach of the guaranty contract. Adams opposed the summary
judgment, claiming that the guaranty pertained only to Adams
Concrete Construction as a sole proprietorship and did not
extend to debts incurred by the corporation.

Following an evidentiary hearing, the district court con-
cluded that Adams was liable to NEBCO on the guaranty, and
on March 3, 2004, the court granted partial summary judgment
in favor of NEBCO. The parties subsequently stipulated to the
amount of damages without prejudice to liability as to the cause
of action for breach of the guaranty contract. On April 23, the
court entered judgment in favor of NEBCO in the amount of
$228.,333.79 on the first cause of action and $40,898.73 on the
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second cause of action, plus interest and costs on both causes of
action. Adams appeals.

ASSIGNMENTS OF ERROR

Adams assigns numerous errors and generally asserts that the
district court erred in concluding that he was liable on the guar-
anty and in granting NEBCO’s motion for partial summary judg-
ment. Adams specifically asserts, inter alia, that the court erred
in failing to conclude as a matter of law that the personal guar-
anty executed when Adams’ business was a sole proprietorship
did not extend to debts incurred by the corporation.

STANDARD OF REVIEW

[1] Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Fraternal Order of Police v.
County of Douglas, ante p. 118, 699 N.W.2d 820 (2005).

[2] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of
all reasonable inferences deducible from the evidence. Plowman
v. Pratt, 268 Neb. 466, 684 N.W.2d 28 (2004).

ANALYSIS

As Adams argued in district court, he claims on appeal that
the guaranty he signed when his business was a sole proprietor-
ship does not extend to the debts of his business after incorpora-
tion. He contends that the trial court’s conclusion to the contrary
was error. Adams urges us to reverse the district court’s grant of
summary judgment in favor of NEBCO. In contrast, NEBCO
claims that because Adams’ guaranty was continuing and the
nature of Adams’ business after incorporation was substantially
the same as when the guaranty was signed, Adams should not be
released from his obligations under the guaranty. NEBCO con-
tends that the district court did not err in concluding that Adams
was liable under the guaranty and entering judgment accord-
ingly. We agree with NEBCO and, therefore, affirm.
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[3,4] We have stated that a guaranty is a contract by which the
guarantor promises to make payment if the principal debtor
defaults. Rodehorst v. Gartner, 266 Neb. 842, 669 N.W.2d 679
(2003). We rely on general principles of contract and guaranty
law to determine the obligations of the guarantor. /d. Because a
guaranty is a contract, it must be understood in light of the par-
ties’ intentions and the circumstances under which the guaranty
was given. See Baye v. Airlite Plastics Co., 260 Neb. 385, 618
N.W.2d 145 (2000) (in contract case appellate court gives effect
to parties’ intentions at time writing was made).

The guaranty at issue provides, inter alia, that Adams guaran-
teed the “sums due or which may become due as a result of any
such extension of credit” as a result of the sale of concrete to
Adams’ business. By its terms, the guaranty did not specify a
definite duration and was therefore a continuing obligation. See
38 Am. Jur. 2d Guaranty § 58 (1999).

Notwithstanding the continuing nature of Adams’ guaranty,
Adams refers us to numerous cases, not repeated here, which he
asserts stand for the proposition that where a sole proprietorship
later incorporates, the obligations encompassed by the guaranty
executed by the sole proprietor prior to incorporation of the
business are extinguished as a matter of law. In this regard,
Adams relies on Teledyne Mid-America Corporation v. HOH
Corporation, 486 F.2d 987 (9th Cir. 1973), in which a married
couple guaranteed the debts of a sole proprietorship run by the
husband, a business that was later incorporated. The court, in
ruling on pretrial motions, refused to hold the guarantors liable
for the debts of the corporate entity. Contrary to Adams’ read-
ing of the Teledyne Mid-America Corporation case, the opinion
did not state that guarantors of a sole proprietorship which later
incorporates are relieved of their obligations as a matter of law.
Instead, Teledyne Mid-America Corporation was decided on the
facts of the case which showed that after incorporation, the
magnitude of the risk associated with the guaranty had changed
significantly, justifying release of the guarantors.

In Teledyne Mid-America Corporation, the evidence showed
that after incorporation, the husband was no longer the holder of
the majority of the shares and that the essential nature of the
business enterprise of the principal debtor was altered. Given
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evidence of fundamental changes to the entity whose debts were
guaranteed, the court in Teledyne Mid-America Corporation
determined that the essential nature of the guarantors’ risk had
been altered and thus refused to hold the guarantors liable for the
debts of the corporate entity.

The court in Teledyne Mid-America Corporation did not hold
that the guarantors were released simply because of incorpora-
tion. Similarly, we decline to hold that a guarantor of the debt of
a sole proprietorship is released solely because the business of the
principal debtor is later incorporated. Further, although not artic-
ulated in these terms, the rationale of the court in Teledyne
Mid-America Corporation is consistent with principles of con-
tract law, which we have noted above apply to guaranties. In this
regard, we recognize that as a matter of contract law, an appellate
court will give effect to the parties’ intentions at the time the writ-
ing was made. Baye v. Airlite Plastics Co., supra. Determination
of the guarantor’s obligation under the guaranty contract after
incorporation must be evaluated by reference to the terms of the
guaranty and decided on a case-by-case basis.

[5] It has been observed that whether incorporation materially
alters the nature of the performance required of the guarantor so
as to justify releasing the guarantor from his or her guaranty
obligations is important to the determination of liability and that
“an alteration in risk is particularly pertinent to materiality.”
Bernardi Bros., Inc. v. Great Lakes Distributing, 712 F.2d 1205,
1207 (7th Cir. 1983). We agree that liability under a guaranty
contract should be consistent with the risk the guarantor could
have anticipated when assuming the risk under the guaranty.

Our recognition of a risk analysis to determine whether a
guaranty for the debts of a sole proprietorship will extend to the
debts of the business after incorporation is consistent with the
approach adopted by other courts. See Loving & Associates, Inc.
v. Carothers, 619 N.W.2d 782 (Minn. App. 2000) (cases col-
lected). Summarizing the risk analysis approach used by various
courts, the court in Fehr Bros. v Scheinman, 121 A.D.2d 13, 19,
509 N.Y.S.2d 304, 308 (1986), stated:

The test which has evolved is to determine whether the
changes in the entity, the debts of which . . . are guaran-
teed[,] significantly alter the business dealings between the



NEBCO, INC. v. ADAMS 491
Cite as 270 Neb. 484

debtor and the creditor and the nature of the guarantor’s
undertaking, in particular the degree of risk the guarantor
is being obligated to assume.

Both parties refer us to Loving & Associates, Inc. v.
Carothers, supra, which employed a risk analysis. The court in
Loving & Associates, Inc. discussed the relevance of changes in
the nature of the business of the principal debtor, albeit in vari-
ous forms of business, and the impact of such changes on the
obligations of the guarantor. The Loving & Associates, Inc. court
stated as follows:

Whether changes in the principal [debtor] are of suffi-
cient magnitude to justify releasing a guarantor is a deter-
mination courts must make on a case-by-case basis. Fehr
Bros., Inc. v. Scheinman, 121 A.D.2d 13, 509 N.Y.S.2d
304, 307-08 (1986). Courts agree that minimal changes do
not affect a guarantor’s obligation. See Annotation, Change
in Name, Location, Composition, or Structure of Obligor
Commercial Enterprise Subsequent to Execution of
Guaranty or Surety Agreement as Affecting Liability of
Guarantor or Surety to the Obligee, 69 A.L.R.3d 567, 572
(1976). The reincorporation and name-change of a princi-
pal, for example, have been held to be insufficient to dis-
charge a guarantor’s obligations absent a corresponding
change in operating procedures or business structure. See,
e.g., Folk v. Continental Can Co., 97 F.2d 322, 324 (4th
Cir.1938) (upholding guaranty after change in principal’s
business structure on finding that “[t]he business of the old
company was conducted as usual by the [new company]
with substantially the same officers and with the same
assets which the new company had absorbed™). This is par-
ticularly true when the guarantor himself participates in the
change or the change could reasonably have been antici-
pated. See, e.g., New York Am., Inc. v. Hub Advertising
Agency, 136 Misc. 596, 240 N.Y.S. 367, 368 (N.Y.City
Ct.1930) (holding guarantor was “estopped from using the
cloak of a corporate entity to which he himself was a party
to relieve him of any liability under [guaranty issued before
incorporation to secure partnership’s debts]”) . . . .
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Whether more substantial changes in the principal
[debtor] affect a guarantor’s obligation depends primarily
on (a) whether the changes result in a new principal in
terms of management, control, operating procedures, and
business dealings; and (b) whether the changes materially
alter the nature of the performance required of the guaran-
tor. Thus, changes that allow the principal [debtor] to sur-
vive as an independent entity and do not affect the guaran-
tor’s original undertaking do not discharge a guaranty. See,
e.g., Alton Banking & Trust Co. v. Sweeney, 135 111.App.3d
96, 89 Ill.Dec. 926, 481 N.E.2d 769, 773-74 (1985)
(change in principal’s business from used-car lot to new-
car dealership did not constitute material change warrant-
ing guarantor’s release from obligations under continuing
guaranty, where guarantor owned both businesses and
assented to the change, and amount of dealership’s indebt-
edness did not exceed amount specified in guaranty); New
York Am., 240 N.Y.S. at 368 (partnership’s decision to
incorporate did not release partner-guarantor from liability
for new corporation’s debts because new corporation con-
tinued to conduct same business, at same address, under
same name, with same directors and stockholders; business
relation between creditor and principal [debtor] continued
unaffected; and partner-guarantor participated in decision
to incorporate and became stockholder and director of
newly formed corporation); Caldor, Inc. v. Mattel, Inc., 817
F.Supp. 408 (5§.D.N.Y.1993) (finding that merger and sub-
sequent spinoff of subsidiary, with resulting loss of control
by parent-guarantor, did not fundamentally alter parent-
guarantor’s risk under guaranty because subsidiary contin-
ued to operate same business under substantially same con-
ditions as before merger and spinoff).

Loving & Associates, Inc. v. Carothers, 619 N.W.2d 782, 787-88
(Minn. App. 2000).

[6] The instant case was before the court on NEBCO’s

motion for partial summary judgment. A party moving for sum-
mary judgment must make a prima facie case by producing
enough evidence to demonstrate that the movant is entitled to
judgment if the evidence were uncontroverted at trial. Richards
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v. Meeske, 268 Neb. 901, 689 N.W.2d 337 (2004). Once the
moving party makes a prima facie case, the burden to produce
evidence showing the existence of a material issue of fact that
prevents judgment as a matter of law shifts to the party oppos-
ing the motion. Id.

The evidence presented by NEBCO showed that Adams
signed the guaranty for Adams Concrete Construction; that
Adams’ business purchased concrete from Ready Mixed on the
same account at Adams’ direction, both before and after incor-
poration; that Adams’ business owed Ready Mixed money on
account; and that after demand, Adams’ business failed to pay
NEBCO. Demand was thereafter made on Adams as guarantor,
and upon his failure to pay, NEBCO filed suit against Adams
personally.

We further note that NEBCO’s evidence showed that Adams
participated in the incorporation of his business. See, D. N. & E.
Walter & Co. v. Zuckerman, 214 Cal. 418, 6 P.2d 251 (1931);
N. Y. American, Inc. v. Hub Advertising Agency, Inc., 136 Misc.
596, 240 N.Y.S. 367 (1930). The incorporation did not change
the relationship between Ready Mixed and Adams’ business.
Referring to the record, there was no evidence that Adams’ busi-
ness underwent a change which altered Adams’ relationship to
his business. To the contrary, based on the evidence presented
by NEBCO, Adams continued to control his business after
incorporation with no resulting change in the risk he had under-
taken as guarantor of the business account.

NEBCO presented evidence showing it was entitled to judg-
ment on the guaranty contract if the evidence was uncontro-
verted at trial. The burden shifted to Adams, and Adams did not
present evidence which showed the existence of a material issue
of fact that prevented judgment. We believe it is important that
even taking the inferences in favor of Adams, there was no evi-
dence to indicate that the risk Adams guaranteed changed after
his business incorporated. Further, although Adams claims on
appeal that certain facts, such as whether Ready Mixed knew of
the incorporation, were in dispute, in this case, such facts are
not material to the resolution of the case and do not preclude
entry of partial summary judgment in favor of NEBCO. See
Continental Cas. Co. v. Calinger, 265 Neb. 557, 657 N.W.2d
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925 (2003) (stating that disputed fact must be material to pre-
vent entry of summary judgment). We reject Adams’ assign-
ments of error and conclude that the district court did not err in
entering judgment in favor of NEBCO.

CONCLUSION
We conclude that Adams is liable on the guaranty and that
NEBCO is entitled to partial summary judgment. Accordingly,
we affirm the judgment.
AFFIRMED.
HenDRrY, C.J., not participating.
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1. Judgments: Jurisdiction. A jurisdictional question which does not involve a factual
dispute is a matter of law.

2. Standing: Jurisdiction: Parties: Judgments: Appeal and Error. Standing is a
jurisdictional component of a party’s case because only a party who has standing may
invoke the jurisdiction of a court; determination of a jurisdictional issue which does
not involve a factual dispute is a matter of law which requires an appellate court to
reach an independent conclusion.

3. Statutes: Appeal and Error. To the extent an appeal calls for statutory interpreta-
tion or presents questions of law, an appellate court must reach an independent con-
clusion irrespective of the determination made by the court below.

4. Actions: Parties: Standing. A party has standing to invoke a court’s jurisdiction if it
has a legal or equitable right, title, or interest in the subject matter of the controversy.
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5. :__:___ . A party must have standing before a court can exercise jurisdic-
tion, and either a party or the court can raise a question of standing at any time dur-
ing the proceeding.

6. Parties: Words and Phrases. The “party aggrieved” concept must be given a prac-
tical rather than hypertechnical meaning.

7. Administrative Law: Words and Phrases. An administrative agency is a neutral
factfinding body when it is neither an adversary nor an advocate of a party.

8. Administrative Law: Parties. When an administrative agency acts as the primary
civil enforcement agency, it is more than a neutral fact finder—it is a required party.

9. Statutes. Statutes relating to the same subject matter will be construed so as to main-
tain a sensible and consistent scheme, so that effect is given to every provision.

10. ___. To the extent that a conflict exists between two statutes on the same subject,
the specific statute controls over the general statute.

11. Appeal and Error. An appellate court will not consider an issue on appeal that was
not presented to or passed upon by the trial court.

Appeal from the District Court for Lancaster County:
STeVEN D. Burns, Judge. Reversed and remanded for further
proceedings.
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ConnNoLLY, J.

The Nebraska Public Service Commission (Commission) dis-
missed the application of the Metropolitan Utilities District of
Omaha (MUD) for certification as a competitive natural gas
provider (CNGP). The district court “affirmed,” finding that the
Commission lacked jurisdiction. The Commission appeals, con-
tending that it has jurisdiction over MUD under Neb. Rev. Stat.
§§ 66-1848 and 66-1849 (Reissue 2003). MUD argues, however,
that the Commission lacks jurisdiction because of Neb. Rev. Stat.
§ 57-1306 (Reissue 2004). We determine that the newer and more
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specific statutes, §§ 66-1848 and 66-1849, apply and give the
Commission jurisdiction over MUD’s application. Accordingly,
we reverse, and remand for further proceedings.

BACKGROUND

MUD is a political subdivision and a municipal corporation.
In 2003, it filed an application with the Commission seeking to
be certified as a CNGP outside of its service area under
§§ 66-1848 and 66-1849. In the application, MUD stated that it
wanted to distribute natural gas to customers located on
nonowned distribution facilities. Cornerstone Energy, Inc.;
Aquila, Inc.; and NorthWestern Corporation intervened, protest-
ing the application and moving for dismissal. The Commission
denied MUD’s application.

MUD sought review in the district court under Neb. Rev. Stat.
§ 84-917 (Reissue 1999) of the Administrative Procedure Act.
The district court “affirmed because the Commission lacked
jurisdiction.” Thus, the court did not reach the merits of the
application and should have dismissed the action instead of
affirming it because its decision was based on a lack of jurisdic-
tion. The Commission argues that the court erred when it
“affirmed” the dismissal for lack of jurisdiction, but asks that we
affirm its denial of MUD’s application. Cornerstone Energy and
Aquila cross-appeal. They also argue that the Commission has
jurisdiction and request that we affirm.

ASSIGNMENTS OF ERROR
The Commission assigns that the district court erred by (1)
finding that it lacked jurisdiction over the application and (2)
failing to determine that the Commission properly denied the
application.

STANDARD OF REVIEW

[1] A jurisdictional question which does not involve a factual
dispute is a matter of law. Douglas Cty. Sch. Dist. 0001 v.
Johanns, 269 Neb. 664, 694 N.W.2d 668 (2005).

[2] Standing is a jurisdictional component of a party’s case
because only a party who has standing may invoke the jurisdic-
tion of a court; determination of a jurisdictional issue which
does not involve a factual dispute is a matter of law which
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requires an appellate court to reach an independent conclusion.
Waste Connections of Neb. v. City of Lincoln, 269 Neb. 855, 697
N.W.2d 256 (2005).

[3] To the extent an appeal calls for statutory interpretation or
presents questions of law, an appellate court must reach an inde-
pendent conclusion irrespective of the determination made by
the court below. In re Estate of Bauer, ante p. 91, 700 N.W.2d
572 (2005).

ANALYSIS
MUD raises two procedural issues: The Commission lacks
standing to appeal, and the Commission is not a proper party to
the action.

STANDING

MUD argues that the Commission is not an aggrieved party
and therefore lacks standing to appeal. It argues that the
Commission was the prevailing party because the court
“affirmed” the denial of the application. As a result, MUD
contends that the court’s order did not adversely affect the
Commission. The Commission, however, argues that it has an
interest because the court’s order affects its authority to regulate
CNGP’s.

Neb. Rev. Stat. § 84-918(1) (Reissue 1999) provides that
“[a]n aggrieved party may secure a review of any judgment ren-
dered or final order made by the district court under the
Administrative Procedure Act by appeal to the Court of
Appeals.” The act does not define the term “aggrieved party.”
We have, however, addressed the “aggrieved party” in terms of
standing. See Stoneman v. United Neb. Bank, 254 Neb. 477, 577
N.W.2d 271 (1998).

[4-6] A party has standing to invoke a court’s jurisdiction if it
has a legal or equitable right, title, or interest in the subject mat-
ter of the controversy. See Adam v. City of Hastings, 267 Neb.
641, 676 N.W.2d 710 (2004). A party must have standing before
a court can exercise jurisdiction, and either a party or the court
can raise a question of standing at any time during the proceed-
ing. See Stevens v. Downing, Alexander, 269 Neb. 347, 693
N.W.2d 532 (2005). The “party aggrieved” concept must be given
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a practical rather than hypertechnical meaning. See Custer v.
Sweeney, 89 F.3d 1156 (4th Cir. 1996).

Here, although the court “affirmed” the Commission’s order
denying the application, the Commission still has a legal inter-
est in the controversy. The district court’s determination that the
Commission lacked jurisdiction effectively halted its authority
to regulate certain activities. As the regulatory agency over
CNGP’s, it has a direct interest in challenging a finding that it
lacks jurisdiction over metropolitan utilities districts. Therefore,
we determine that the court’s order affects the Commission’s
ability to regulate CNGP’s and that it has standing to appeal.

CoMMISSION AS PROPER PARTY TO ACTION

MUD next argues that because the Commission is a neutral
factfinding body, it cannot appeal under § 84-917(2)(a). Section
84-917(2)(a) provides in part:

Proceedings for review shall be instituted by filing a peti-
tion in the district court of the county where the action is
taken within thirty days after the service of the final deci-
sion by the agency. All parties of record shall be made par-
ties to the proceedings for review. If an agency’s only role
in a contested case is to act as a neutral factfinding body,
the agency shall not be a party of record. In all other cases,
the agency shall be a party of record.

[7,8] An administrative agency is a neutral factfinding body
when it is neither an adversary nor an advocate of a party. See
Zalkins Peerless Co. v. Nebraska Equal Opp. Comm., 217 Neb.
289, 348 N.W.2d 846 (1984). But when an administrative
agency acts as the primary civil enforcement agency, it is more
than a neutral fact finder—it is a required party. See Becker v.
Nebraska Acct. & Disclosure Comm., 249 Neb. 28, 541 N.W.2d
36 (1995).

Neb. Rev. Stat. § 66-1804(1) (Reissue 2003) sets out the
Commission’s powers concerning natural gas utilities:

The commission shall have full power, authority, and juris-
diction to regulate natural gas public utilities and may do
all things necessary and convenient for the exercise of such
power, authority, and jurisdiction. Except as provided in
the Nebraska Natural Gas Pipeline Safety Act of 1969, and



IN RE APPLICATION OF METROPOLITAN UTIL. DIST. 499
Cite as 270 Neb. 494

notwithstanding any other provision of law, such power,

authority, and jurisdiction shall extend to, but not be lim-

ited to, all matters encompassed within the State Natural

Gas Regulation Act and sections 57-1301 to 57-1307.
Under the statutory authority given to the Commission, it acts as
more than a neutral factfinding body. The Commission has the
authority to set conditions on certifications, resolve disputes,
investigate complaints, issue orders, and enforce orders. Neb.
Rev. Stat. §§ 68-1811 (Reissue 2003) and 66-1849. We deter-
mine that the Commission is a required party in the action and
could appeal the court’s order.

JURISDICTION

The Commission argues that it had jurisdiction over MUD’s
application under the plain language of §§ 66-1848 and 66-1849,
both enacted in 2003. MUD, however, argues that a previously
enacted statute, § 57-1306, applies and deprives the Commission
of jurisdiction.

Section 66-1849 provides: “(1) The commission shall certify
all competitive natural gas providers and aggregators providing
natural gas services. . . . (2) The commission may resolve dis-
putes involving the provision of natural gas services by a com-
petitive natural gas provider or aggregator.” Section 66-1848
defines a CNGP as follows:

For purposes of this section and section 66-1849:

(2)(a) Competitive natural gas provider means a person
who takes title to natural gas and sells it for consumption
by a retail end user. Competitive natural gas provider
includes an affiliate of a natural gas public utility.

(b) Competitive natural gas provider does not include
the following:

(1) A jurisdictional utility;

(ii) A city-owned or operated natural gas utility or met-
ropolitan utilities district in areas in which it provides nat-
ural gas service through pipes it owns; or

(iii) A natural gas public utility that is not subject to the
act as provided in section 66-1803 in areas in which it is
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providing natural gas service in accordance with section

66-1803.
In addition, § 66-1804(2) provides: “The State Natural Gas
Regulation Act and all grants of power, authority, and jurisdic-
tion in the act made to the commission shall be liberally con-
strued, and all incidental powers necessary to carry into effect
the provisions of the act are expressly granted to and conferred
upon the commission.”

MUD, however, argues that § 57-1306 controls. It provides in
pertinent part:

If the investor-owned natural gas utility or the metropol-
itan utilities district disagrees with a determination by an
investor-owned natural gas utility or a metropolitan utilities
district that a proposed extension or enlargement is in the
public interest, the matter may be submitted to the Public
Service Commission for hearing . . . . The commission shall
have no jurisdiction over a metropolitan utilities district or
natural gas utility beyond the determination of disputes
brought before it under sections 57-1301 to 57-1307.

(Emphasis supplied.)

[9,10] Statutes relating to the same subject matter will be con-
strued so as to maintain a sensible and consistent scheme, so that
effect is given to every provision. See Soto v. State, 269 Neb.
337, 693 N.W.2d 491 (2005). To the extent that a conflict exists
between two statutes on the same subject, the specific statute
controls over the general statute. Id.

MUD is correct that § 57-1306 states that the Commission
does not have jurisdiction over a metropolitan utilities district
except for disputes brought under §§ 57-1301 to 57-1307. But
the statutes specifically pertaining to CNGP’s were passed later
and provide the Commission with jurisdiction over all CNGP’s.
In particular, § 66-1848 defines a CNGP as a person who sells
gas for consumption by a retail end user. It then excludes metro-
politan utilities districts only in areas in which it provides nat-
ural gas service through pipes it owns—which is not the case
here. This more specific provision of § 66-1848 trumps the gen-
eral provisions of § 57-1306, particularly when considering the
stated legislative desire that the Commission’s powers “shall be
liberally construed.” See § 66-1804(2).
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In its application, MUD stated it intended to sell natural gas
to distribution facilities not owned by MUD. Thus, MUD falls
under the certification provisions and the Commission’s juris-
diction. Therefore, the Commission had jurisdiction over
MUD’s application for certification and the district court erred
when it affirmed because of a lack of jurisdiction.

REMAND

The Commission next asks that we affirm its decision deny-
ing MUD’s application. The district court, however, did not
address the application’s merits.

[11] An appellate court will not consider an issue on appeal
that was not presented to or passed upon by the trial court.
Hauser v. Nebraska Police Stds. Adv. Council, 269 Neb. 541, 694
N.W.2d 171 (2005). Accordingly, we do not address whether
MUD has authority to act as a CNGP and remand the cause to
the district court for that determination.

CONCLUSION
We determine that the Commission had jurisdiction over
MUD’s application. We do not address the application’s merits.
Therefore, we reverse, and remand for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

MICHELE KANT, NOW KNOWN AS MICHELE STROM, APPELLANT,
V. SABAR ALTAYAR, M.D., APPELLEE.
704 N.W.2d 537

Filed October 7, 2005. No. S-04-864.

1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to
the discretion of the trial court, whose decision will be upheld in the absence of an
abuse of that discretion.

2. Motions for New Trial. The discretion of a trial court in ruling on a motion for new
trial is only the power to apply the statutes and legal principles to all facts of the case;
a new trial may be granted only where legal cause exists.

3. Torts: Battery. In Nebraska, severe emotional distress is not an element of the tort
of battery.
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Appeal from the District Court for Douglas County: JOSEPH S.
Trol1A, Judge. Reversed and remanded with direction.

Daniel J. Welch, of Welch Law Firm, P.C., for appellant.

Joseph S. Daly and Michael G. Monday, of Sodoro, Daly &
Sodoro, for appellee.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

Michele Kant, now known as Michele Strom, brought this
civil action against Sabah Altayar, M.D., in the district court for
Douglas County, alleging that he committed a battery upon her.
Following a jury trial and verdict in Kant’s favor, judgment was
entered for Kant in the amount of $37,500. The district court
subsequently granted Altayar’s motion for new trial, based upon
its determination that the jury instructions “failed to properly
instruct on actionable emotional distress and the standard that
must be met.” We conclude that the district court erred in grant-
ing the motion for new trial and that the judgment in Kant’s
favor should be reinstated.

BACKGROUND

At all relevant times, Kant was a pharmaceutical sales repre-
sentative who called on physicians, including Altayar, that were
located in her assigned territory. Kant first met Altayar in 2000
and made several calls to his office between October 2000 and
March 2001 for the purpose of leaving samples and promoting
pharmaceutical products.

During the afternoon of March 23, 2001, Kant experienced
symptoms of a migraine headache. She made an appointment to
see her chiropractor, but before the appointment, she made a sales
call to Altayar’s office. During her conversation with Altayar,
Kant complained of her headache. Altayar offered to treat the
condition with two injections, one for nausea and the other for
pain. Kant consented to the injections, which Altayar adminis-
tered. He then instructed Kant to lie down in a darkened patient
room. After Altayar left the room, Kant began to feel extremely
groggy and sleepy. Altayar returned in approximately 20 minutes



KANT v. ALTAYAR 503
Cite as 270 Neb. 501

to check on her and told Kant that she should remain there for
another 5 to 10 minutes.

The ensuing events were the subject of sharply conflicting trial
testimony. Kant testified that when Altayar returned to the room,
he began to rub her back and neck and asked if he could kiss her.
Kant testified that she pushed away and told him “no” and that he
then left the room. Kant testified that when she later left the
patient room and walked to the nurses’ station, she experienced
nausea and thought she might pass out. She testified that Altayar
approached her and accompanied her to his personal office,
where she sat down near a container which Altayar gave her in
case she became ill. According to Kant, Altayar then asked her to
stand, he put his hands on her shoulders, then put his arms around
her and began to kiss her. Kant testified that she again pushed him
back and said “no.”” At that point, Kant left the building and, after
keeping the appointment with her chiropractor, returned home
and slept without waking for 15 to 16 hours. The next day, Kant
told her fiance and her chiropractor about Altayar’s actions and of
the fear she had experienced during the incident.

Altayar testified that he did not enter the patient room on either
of the two occasions that he checked on Kant following the injec-
tions, but, rather, that he spoke to her from an adjacent hallway.
Altayar testified that at the time of his second inquiry, Kant stated
that she was feeling much better, so he told her that she could go
home. He stated that several minutes later, he went to his personal
office and found Kant seated there. He testified that he asked her
why she was in his office and that she replied that she went in to
sit down because she had felt light-headed as she was passing by.
Altayar testified that he brought her some water and denied her
request to prescribe a pain medication. He testified that he then
returned to the nurses’ station and that moments later, Kant
walked by. According to Altayar, Kant thanked him for his kind-
ness and his time, gave him a hug and a kiss on the cheek, and
then left the building, stating that she was going to an appoint-
ment with her chiropractor. Altayar denied that he rubbed Kant’s
neck and back or that he attempted to kiss her.

In her operative amended petition, Kant alleged that as a
result of Altayar’s actions, she “became ill for two days” and
“suffered and continues to suffer from emotional distress.” Kant
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testified at trial that she suffered emotionally as a result of the
incident, although she did not seek medical treatment or coun-
seling. She testified that for about 1)4 years after the incident, she
had trouble being alone with her male customers in their offices
or in their sample rooms because she feared the incident could
happen again. She described flashbacks of the incident and her
“constant fear” of encountering Altayar or his associate follow-
ing the incident.

The jury was instructed that before Kant could recover from
Altayar on her battery claim, she was required to prove by the
greater weight of the evidence that she was battered by Altayar,
that the battery proximately resulted in damage to her, and the
nature and extent of the damage. With respect to the amount
of damages, the jury was instructed that it could consider the
“nature and extent of the injury” and the “emotional distress the
Plaintiff may have suffered.”

In its order granting the motion for new trial, the district
court cited our decision in Sell v. Mary Lanning Memorial
Hosp., 243 Neb. 266, 498 N.W.2d 522 (1993), and stated that
even if it agreed with Kant’s argument that she was not required
to present medical testimony to establish damages, she never-
theless “failed to meet the second prong, that the emotional
distress was so severe that no reasonable person could have
been expected to endure it.” After the district court denied
Kant’s motion to reconsider its order granting Altayar’s motion
for new trial, Kant perfected this timely appeal. We moved the
appeal to our docket pursuant to our authority to regulate the
caseloads of the appellate courts of this state. See Neb. Rev.
Stat. § 24-1106(3) (Reissue 1995).

ASSIGNMENT OF ERROR
Kant assigns, consolidated and restated, that the district court
erred in granting Altayar’s motion for new trial.

STANDARD OF REVIEW
[1,2] A motion for new trial is addressed to the discretion of
the trial court, whose decision will be upheld in the absence of
an abuse of that discretion. Nelson v. City of Omaha, 256 Neb.
303, 589 N.W.2d 522 (1999). The discretion of a trial court in
ruling on a motion for new trial is only the power to apply the
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statutes and legal principles to all facts of the case; a new trial
may be granted only where legal cause exists. 1d.; Hartley v.
Guthmann, 248 Neb. 131, 532 N.-W.2d 331 (1995); Wolfe v.
Abraham, 244 Neb. 337, 506 N.W.2d 692 (1993).

ANALYSIS

It is apparent from the verdict that the jury believed Kant’s
account of the events of March 23, 2001, and we therefore
assume those facts for purposes of our analysis. Kant sought
recovery under a theory of battery, an intentional tort which
includes physical contact with another without consent or justi-
fication. See, Reavis v. Slominski, 250 Neb. 711, 551 N.W.2d
528 (1996); Bergman v. Anderson, 226 Neb. 333, 411 N.W.2d
336 (1987); Black’s Law Dictionary 162 (8th ed. 2004). The
victim of a battery may recover compensatory damages, includ-
ing pain and suffering, determined by the nature of the injury.
Nelson-Holst v. Iverson, 239 Neb. 911, 479 N.W.2d 759 (1992),
Duncza v. Gottschalk, 218 Neb. 879, 359 N.W.2d 813 (1984).
The same wrongful conduct may support a civil action based on
a theory of battery as well as an action based upon the indepen-
dent tort of intentional infliction of emotional distress. Thus, in
Mindt v. Shavers, 214 Neb. 786, 337 N.W.2d 97 (1983), we held
that where an action for sexual battery was barred under a
1-year statute of limitations, the plaintiff could nevertheless
maintain an action for intentional infliction of emotional dis-
tress arising from the same facts within the applicable 4-year
limitations period.

The elements of the tort of intentional infliction of emotional
distress, sometimes referred to as the tort of outrage, are (1) that
there has been intentional or reckless conduct, (2) that the con-
duct was so outrageous in character and so extreme in degree as
to go beyond all possible bounds of decency and is to be regarded
as atrocious and utterly intolerable in a civilized community, and
(3) that the conduct caused emotional distress so severe that no
reasonable person should be expected to endure it. Gall v. Great
Western Sugar Co., 219 Neb. 354, 363 N.W.2d 373 (1985). Under
this theory of recovery, “outrageous” conduct is actionable “only
where the emotional distress has in fact resulted, and where it is
severe.” Restatement (Second) of Torts § 46, comment j. at 77
(1965). According to the Restatement,
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[e]motional distress passes under various names, such as

mental suffering, mental anguish, mental or nervous shock,

or the like. It includes all highly unpleasant mental reac-

tions, such as fright, horror, grief, shame, humiliation, em-

barrassment, anger, chagrin, disappointment, worry, and

nausea. It is only where it is extreme that the liability arises.
Id. See, also, Davis v. Texaco, Inc., 210 Neb. 67, 313 N.W.2d
221 (1981) (White, J., concurring). Severe emotional distress is
also an element of the tort of negligent infliction of emotional
distress. Hamilton v. Nestor, 265 Neb. 757, 659 N.W.2d 321
(2003); Sell v. Mary Lanning Memorial Hosp., 243 Neb. 266,
498 N.W.2d 522 (1993). The issue presented by this appeal is
whether a person suing on a theory of battery must prove simi-
larly severe emotional distress in order to recover compensatory
damages for such an injury. We conclude that the law does not
require such proof.

Although we have not previously addressed the issue, other
courts and legal authorities recognize a distinction between proof
requirements in an action for negligent or intentional infliction of
emotional distress and damages for emotional distress sought
“where other interests have been invaded, and tort liability has
arisen apart from the emotional distress.” Restatement, supra,
comment b. at 72.

In rejecting a contention that emotional distress was not
shown to be sufficiently severe to be recoverable as damages for
breach of a fiduciary duty, the Supreme Court of Vermont noted
that the claimant “was only claiming damages in the form of
emotional distress. She did not bring a tort claim against anyone
for intentional or negligent infliction of emotional distress.”
Cooper v. Cooper, 173 Vt. 1, 14, 783 A.2d 430, 441 (2001). In
A.R.B. v. Elkin, 98 S.W.3d 99 (Mo. App. 2003), the Missouri
Court of Appeals held that while “severe emotional distress” was
a required element of proof in a claim for intentional infliction
of emotional distress, the requirement did not apply to a claim
for assault and battery in which emotional injury was claimed.
The court held that a plaintiff was “at least entitled to nominal
damages upon a finding that an assault and battery occurred,”
and could also recover “compensatory damages for bodily pain,
humiliation, mental anguish and other injuries that occur as a
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necessary and natural consequence of the tortious conduct.” Id.
at 104. In upholding a judgment for emotional distress damages
in an assault and battery case, notwithstanding the fact that the
plaintiff did not undergo medical or psychological treatment, the
Supreme Court of Nevada recognized that “the standard of proof
for emotional distress damages arising from assault and battery
is not as stringent as the standard of proof requirement for bare
claims of intentional or negligent infliction of emotional dis-
tress.” Olivero v. Lowe, 116 Nev. 395, 400, 995 P.2d 1023, 1026
(2000). Similarly, in Johnson v. Ramsey County, 424 N.W.2d
800, 804 (Minn. App. 1988), the Minnesota Court of Appeals
rejected a contention that damages for emotional distress were
recoverable in a battery case only where the emotional injury
met the “strict standard for the tort of intentional infliction of
emotional distress,” noting “[t]he tort of battery is a separate and
distinct cause of action from the tort of intentional infliction of
emotional distress, and the elements of proof necessary to sus-
tain each claim are entirely different.”

[3] In Nebraska, “severe emotional distress” is not an element
of the tort of battery, in which “the essence of the plaintiff’s
grievance consists in the offense to the dignity involved in the
unpermitted and intentional invasion of the inviolability of hler]
person and not in any physical harm done to h[er] body.”
Restatement (Second) Torts § 18, comment c. at 31 (1965).
Nebraska appellate courts have upheld recovery of damages for
emotional distress resulting from intentional torts other than
intentional infliction of emotional distress without limitation
based upon the degree of severity. See Duncza v. Gottschalk, 218
Neb. 879, 359 N.W.2d 813 (1984) (affirming jury award for
compensatory damages established in part by plaintiff’s own tes-
timony that she suffered embarrassment and humiliation caused
by assault); Bishop v. Bockoven, Inc., 199 Neb. 613, 260 N.W.2d
488 (1977) (affirming award where plaintiff’s testimony pro-
vided only evidence of embarrassment and mental anguish in
case of false imprisonment); Crouter v. Rogers, 193 Neb. 497,
227 N.W.2d 845 (1975) (determining that once assault is proved,
plaintiff’s testimony of mental anguish, humiliation, and mental
distress experienced as result of assault is sufficient to submit
issue to jury); Sabrina W. v. Willman, 4 Neb. App. 149, 540
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N.W.2d 364 (1995) (finding emotional distress need not be
severe to be compensable under claim for invasion of privacy).

Contrary to the reasoning upon which the district court
granted Altayar’s motion for new trial, Kant was not required to
prove severe emotional distress in order to recover compen-
satory damages caused by the battery. Her testimony regarding
the emotional impact of the battery, as summarized above, was
sufficient to submit this issue to the jury. The instructions given
to the jury, when read together and taken as a whole, correctly
stated the law, were not misleading, and adequately covered the
issues supported by the pleadings and evidence. See Pribil v.
Koinzan, 266 Neb. 222, 665 N.W.2d 567 (2003). Accordingly,
the verdict should not have been disturbed.

CONCLUSION
For the foregoing reasons, the district court abused its discre-
tion in granting a new trial. We therefore reverse the judgment of
the district court and remand the cause with the direction that the
district court enter judgment in accordance with the verdict.
REVERSED AND REMANDED WITH DIRECTION.

IN RE APPLICATION OF ROBERT ToDD ROSEBERRY
FOR ADMISSION TO THE NEBRASKA STATE BAR
ON EXAMINATION.

704 N.W.2d 229

Filed October 7, 2005. No. S-34-040001.

1. Rules of the Supreme Court: Attorneys at Law: Appeal and Error. Under Neb.
Ct. R. for Adm. of Attys. 15 (rev. 2000), the Nebraska Supreme Court considers the
appeal of an applicant from a final adverse ruling of the Nebraska State Bar
Commission de novo on the record made at the hearing before the commission.

2. Rules of the Supreme Court: Attorneys at Law. The Nebraska Supreme Court is
vested with the sole power to admit persons to the practice of law in this state and to
fix qualifications for admission to the Nebraska bar.

3. Rules of the Supreme Court: Attorneys at Law: Proof. The rules for admission of
attorneys place on the applicant the burden of proving good character by producing
documentation, reports, and witnesses in support of the application.

4. Attorneys at Law. A record manifesting a significant deficiency in the honesty,
trustworthiness, diligence, or reliability of an applicant for admission to the Nebraska
State Bar may constitute a basis for denial.



IN RE APPLICATION OF ROSEBERRY 509
Cite as 270 Neb. 508

5. . False, misleading, or evasive answers to Nebraska State Bar application ques-
tions may be grounds for a finding of lack of requisite character and fitness.
6. . Abusive, disruptive, hostile, intemperate, intimidating, irresponsible, threaten-

" ing, or turbulent behavior is a proper basis for denial of admission to the bar.
Original action. Application denied.

D.C. Bradford and Justin D. Eichmann, of Bradford &
Coenen, for applicant.

Jon Bruning, Attorney General, Jennifer Tomka, and Heidi
Karr Sleper and Chris Seifert, Senior Certified Law Students, for
Nebraska State Bar Commission.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCormMAck, and MILLER-LERMAN, JJ.

PER CURIAM.

Robert Todd Roseberry appeals the denial of his application
to take the Nebraska bar examination. The Nebraska State Bar
Commission (Commission) determined that Roseberry had defi-
ciencies in the character and fitness requirements for admission.
We sustain the Commission’s recommendation that Roseberry
not be allowed to sit for the Nebraska bar examination.

BACKGROUND

This appeal involves Roseberry’s second application to take
the Nebraska bar examination. The Commission notified him
that his first application, filed in November 2000, would be
denied because he did not meet the character and fitness require-
ments. He then withdrew the application instead of seeking a
hearing to provide evidence and make a record for appeal. After
the second denial in 2004, the Commission held a hearing and
denied Roseberry’s application because of character and fitness
requirements.

FAILURE TO REPORT LITIGATION
Roseberry admitted that he did not report several instances of
litigation in his first application, including Roseberry v. Wright,
2 Neb. App. 248, 508 N.Ww.2d 867 (1993), and Ferretti v.
Roseberry, Multnomah County Circuit Court, State of Oregon,
No. A8201-00560. He did, however, report them on his second
application.
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The complaint in the Ferretti action alleges that Roseberry
wrote unauthorized checks from Esmond F. Ferretti’s account.
Roseberry, however, filed an answer alleging that the funds
were gifts. According to Roseberry, Ferretti was a family friend
for whom Roseberry did odd jobs when he was between the
ages of 12 and his early twenties. Ferretti gave him money for
college but then wanted the money back when Roseberry chose
to go to college out of town. Ferretti obtained a $20,000 judg-
ment for conversion and breach of fiduciary duty. Roseberry
testified that he paid about $10,000 of the judgment, but
remained friends with Ferretti and never paid the rest. He stated
that he forgot to include the litigation on his application because
it had occurred 20 years ago and he was, at that time, affected
by the stress of his divorce, a house fire, a business failure, and
family medical issues.

In Roseberry v. Wright, supra, Roseberry took and passed
the Nebraska veterinary examination, but the then Nebraska
Department of Health refused to issue a license pending inves-
tigation into a complaint that he had practiced veterinary medi-
cine without a license. Roseberry sought to enjoin the
Department of Health from refusing to issue him a license. The
court refused to issue an injunction, and the Nebraska Court of
Appeals affirmed.

According to Roseberry, he obtained a temporary license in
Nebraska and practiced under the supervision of a licensed vet-
erinarian. A complaint arose when he began working at a race-
track without a veterinarian directly supervising him. Roseberry
brought an injunction action. He stated that the Department of
Health then gave him a permanent license, so he assumed the
injunction action was successful. He stated he was unaware of
the appeal because he believes his employer paid the attorney
fees and costs in the action. The record also contains documen-
tation of additional litigation involving Roseberry.

Iowa DENIAL OF BAR APPLICATION
In 2003, the Iowa Board of Law Examiners denied
Roseberry’s application for admission. The board noted that in
his application, Roseberry failed to timely disclose that he had
been denied admission in 2001 to the Nebraska bar because of
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concerns about his character and fitness. It noted that although
he had been allowed to withdraw his Nebraska application, he
should have disclosed the initial denial. The application shows
that Roseberry answered “[n]o” to the question whether he had
ever been denied a position, certificate, or license that required
proof of good character. Roseberry, however, testified that he
believed he had provided the required information because he
did note that he had applied for the Nebraska bar and had later
withdrawn the application.

VETERINARY LICENSE PROBATION AND
OTHER LICENSE SANCTIONS

Roseberry holds veterinary licenses in Nebraska, lowa, and
other states. The Towa Board of Veterinary Medicine placed him
on probation from February 1991 to January 1992 and assessed a
$250 civil penalty against him. The board alleged that he pur-
chased 10 milligrams of Ritalin, a federally controlled substance,
from a pharmacy by falsely representing that the drug was for a
horse he owned.

Roseberry testified that Ritalan is often used with racehorses.
According to Roseberry, the commonly accepted way to obtain
a prescription is to write it for office use. However, when he
went to the local drug store seeking seven Ritalan pills, he was
told that he could not write a prescription for office use and that
the pharmacy required a patient’s name. Roseberry gave the
name of the horse the Ritalan would be used for. According to
Roseberry, he was told that although he could purchase Ritalin
under a proper federal Drug Enforcement Agency license, by
putting the horse’s name down, he implied that he owned the
horse. He entered into an informal settlement with the board for
the fine and probation. No action was taken by the Drug
Enforcement Agency.

RACING COMMISSION SANCTIONS AND
REVOCATION OF LICENSE
The record contains multiple rulings against Roseberry
affecting his occupational licenses issued by the lowa,
Nebraska, and Kansas racing commissions. Racetracks regulate
themselves through the use of the licenses and stewards, who
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oversee activities at the racetracks. The stewards have the abil-
ity to investigate, conduct hearings, and issue sanctions.

The record contains an exhibit of the following violations,
which we set out with minor revisions: (1) medical report viola-
tion; (2) Lasix administered to wrong horse; (3) unlabeled bot-
tle; (4) medical report; (5) conduct detrimental to racing; (6)
fighting; (7) failure to submit log; (8) medicated entry in error
necessitating late scratch; (9) conduct detrimental to the best
interest of racing—altercation in barn area; (10) failure to turn in
medication report in timely manner; (11) administered Lasix to
a horse that was “not a Lasix horse”; (12) medication in vehicle
improperly labeled; and (13) conduct detrimental to best interest
of racing—failed to remove tampon from nostril of horse before
a race. The final violation led to a $1,000 fine. It also resulted in
a 5-year suspension of Roseberry’s Kansas license, which was
lifted on appeal.

According to Roseberry, fines and other sanctions are com-
mon at racetracks and “happen to everybody every day.” He
stated that in many cases, he was fined for things he voluntarily
disclosed and gave the example of providing Lasix to a horse
that had been taken off the Lasix list when asked by the trainer
to give the drug. Roseberry stated that although he reported the
action, he was still fined. He said that often, items are listed as
conduct detrimental to the best interest of racing but that no
explanation is given. In other cases, he testified that there were
no clear rules and provided the example of being cited for unla-
beled medicine when no rule prohibited it. He also testified that
he did not appeal most of the sanctions because sanctions are
normally small and are accepted as the cost of doing business.

At the hearing, he addressed the Kansas Racing and Gaming
Commission suspension. He stated that he had used a tampon to
treat a cut in a horse’s nose when he could not use medication
and stitches because the horse was racing in a few days. He then
reported it to the state veterinarian. According to Roseberry, the
tampon should have fallen out before race day and if not, when
the horse went to race, a paddock judge would see it as part of
a tattoo check of the horse’s lip. He also stated that the state vet-
erinarian would come by the day of the race and should notice
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it. According to Roseberry, the tampon was not in the horse’s
nose after the race. He was asked if he removed the tampon or
had observed another do it, and he said no. At the hearing, he
stated that he appealed the $1,000 fine and 5-year license sus-
pension and that on review, the Kansas Racing and Gaming
Commission determined that he did not act unethically or
deceptively and that the commission dropped the suspension
when he agreed to pay the fine. The ruling on that appeal, how-
ever, is not in the record.

REVOCATION OF RACING COMMISSION LICENSE

In August 2001, the Towa Racing and Gaming Commission
revoked Roseberry’s probationary vocational license. A notice
granting the initial license stated that it was probationary
because of a history of “various and serious rule violations at
different racetracks from 1989 through 1994.” It also noted that
he had submitted a license application that failed to disclose a
1993 Nebraska suspension.

When the license was revoked, the Iowa board of stewards
investigated treatment reports submitted by Roseberry that
listed medication different from that detailed in his billing state-
ments. The board found that during the investigation, Roseberry
told stewards that the reports were different because sometimes
he would perform procedures that the trainers did not want the
owners to know about. The board found that he later failed to
comply with a request to produce a log book. The board further
found that he violated commission rules and that his conduct
was “unethical, deceptive, objectionable, dishonest, [and] dan-
gerous to the welfare of the public, racing participants, and the
horses under [Roseberry’s] care, and detrimental to the integrity
of racing in the state of Iowa.” The board also found other vio-
lations and noted actions on his license in Nebraska and that the
Idaho Board of Veterinary Medicine had denied him a tempo-
rary permit application.

A stipulation to dismiss the appeal required that Roseberry
not apply for a 2002 license and left open the resolution of
issues raised in the revocation proceeding if he applied again.
Although Roseberry disclosed the revocation and appeal in his
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Nebraska bar application, he failed to disclose the finding that
he had engaged in unethical conduct.

According to Roseberry, the license was probationary 1arge1y
because he had been away from veterinary practice while attend-
ing law school. He stated that the notation about failing to report
a suspension was an error by the Iowa Racing and Gaming
Commission. His application for the Iowa license shows a
Nebraska suspension in 1992. According to Roseberry, someone
made a false representation about his recording and document-
ing prescription drugs at the racetrack. He testified that his
license was initially removed without a hearing.

According to Roseberry, when a hearing was held, the board
of stewards would not allow him to call witnesses and was told
to “save it for the appeal.” According to Roseberry, the drugs
provided and the drugs billed were the same, but he may have
written the common name on one document and the trade name
or generic name on another because he used the common name
with owners. Roseberry denies that he made any statements
to the board of stewards about drugs being given and hidden
from the owners and stated that he turned in his medication log
books everyday.

Several people testified for Roseberry. A racehorse owner
stated that sanctions at racetracks were common. He also stated
that in his opinion, Roseberry was honest and ethical. A former
classmate of Roseberry also testified that Roseberry had good
moral character.

A veterinary assistant for Roseberry at the time of his license
suspension testified that she had witnessed him refuse to do
things that were unethical or against the racing rules, such as
administer medication at the urging of a trainer on a race day.
The assistant compared racetrack sanctions, especially at the
track where Roseberry’s license was suspended, to being like a
“meter lady would give out parking tickets.” She also supported
his assertions that he turned in his medication log books and
listed the same drug on the logs and in billing, but often with the
common name used for the bill.

The Commission voted to deny Roseberry’s application.
Roseberry appeals.
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ASSIGNMENT OF ERROR
Roseberry assigns that the Commission erred by not allowing
him the opportunity to take the Nebraska bar examination.

STANDARD OF REVIEW
[1] Under Neb. Ct. R. for Adm. of Attys. 15 (rev. 2000), the
Nebraska Supreme Court considers the appeal of an applicant
from a final adverse ruling of the Commission de novo on the
record made at the hearing before the Commission. In re
Application of Silva, 266 Neb. 419, 665 N.W.2d 592 (2003).

ANALYSIS

[2] This court is vested with the sole power to admit persons
to the practice of law in this state and to fix qualifications for
admission to the Nebraska bar. In re Application of Silva, supra.
Nebraska statutory law further provides: “No person shall be
admitted . . . unless it is shown to the satisfaction of the Supreme
Court that such person is of good moral character.” Neb. Rev.
Stat. § 7-102(1) (Cum. Supp. 2004).

Neb. Ct. R. for Adm. of Attys. 3 (rev. 2005) governing the
admission of attorneys describes the applicable standards for
character and fitness of attorneys as follows:

‘An attorney should be one whose record of conduct justi-
fies the trust of clients, adversaries, courts, and others with
respect to the professional duties owed to them. A record
manifesting a significant deficiency by an applicant in one
or more of the following essential eligibility requirements
for the practice of law may constitute a basis for denial of
admission.
In addition to the admission requirements otherwise established
by these rules, the essential eligibility requirements for admis-
sion to the practice of law in Nebraska as recited in rule 3 are as
follows:

(a) The ability to conduct oneself with a high degree of
honesty, integrity, and trustworthiness in all professional
relationships and with respect to all legal obligations;

(b) The ability to conduct oneself diligently and reliably
in fulfilling all obligations to clients, attorneys, courts, and
others;
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(c) The ability to conduct oneself with respect for and in
accordance with the law and the Nebraska Rules of
Professional Conduct;

(f) The ability to exercise good judgment in conducting
one’s professional business;

(g) The ability to avoid acts that exhibit disregard for the
health, safety, and welfare of others;

(h) The ability to use honesty and good judgment in
financial dealings on behalf of oneself, clients, and others;

(j) The ability to conduct oneself professionally and
in a manner that engenders respect for the law and the
profession.

Appendix A to the rules for the admission of attorneys further
clarifies the character and fitness standards:

[3,4] The rules place on the applicant

The primary purposes of character and fitness screening
before admission to the bar of Nebraska are to assure the
protection of the public and to safeguard the justice sys-
tem. . . . The public is adequately protected only by a sys-
tem that evaluates character and fitness as those elements
relate to the practice of law. The public interest requires
that the public be secure in its expectation that those who
are admitted to the bar are worthy of the trust and confi-
dence clients may reasonably place in their attorneys.

*“ ‘the burden of proving

good character by producing documentation, reports, and wit-
nesses in support of the application.”” In re Application of Silva,
266 Neb. 419, 426, 665 N.W.2d 592, 597 (2003). *“ ‘A record
manifesting a significant deficiency in the honesty, trustworthi-
ness, diligence, or reliability of an applicant may constitute a
basis for denial of admission.’” Id. The character and fitness stan-
dards of appendix A of the rules list the following as relevant con-
duct that should be treated as cause for further inquiry before the
Commission decides whether an applicant possesses the charac-
ter and fitness to practice law:

1. misconduct in employment;
2. acts involving dishonesty, fraud, deceit, or misrepre-
sentation;
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3. abuse of legal process, including the filing of vexa-
tious lawsuits;

4. neglect of financial responsibilities;

5. neglect of professional obligations;

6. violation of an order of a court, including child sup-
port orders;

9. denial of admission to the bar in another jurisdiction
on character and fitness grounds;
10. disciplinary action by an attorney disciplinary agency
or other professional disciplinary agency of any jurisdiction.
When evidence shows that an applicant has engaged in con-
duct requiring further inquiry, the Commission must determine
whether “the present character and fitness of an applicant qual-
ify the applicant for admission” based on the consideration of
the following factors:
1. the applicant’s age at the time of the conduct;
2. the recency of the conduct;
3. the reliability of the information concerning the
conduct;
4. the seriousness of the conduct;
5. the factors underlying the conduct;
6. the cumulative effect of the conduct or information;
7. the evidence of rehabilitation;
8. the applicant’s positive social contributions since the
conduct;
9. the applicant’s candor in the admissions process;
10. the materiality of any omissions or misrepresen-
tations.
Id.

Lack oF CANDOR ON BAR APPLICATIONS

[5] In his applications to the Nebraska and Iowa bars,
Roseberry showed a disturbing pattern of conduct—a lack of
candor. False, misleading, or evasive answers to bar applica-
tion questions may be grounds for a finding of lack of requisite
character and fitness. In re Application of Silva, supra; In re
Application of Majorek, 244 Neb. 595, 508 N.W.2d 275 (1993).
The concern becomes heightened when the omitted items




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































