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1. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, for
which an appellate court has an obligation to reach an independent conclusion irre-
spective of the decision made by the court below.

2. Constitutional Law: Criminal Law: Statutes. A claim that a statute fails to define
a criminal offense with sufficient definiteness to put ordinary people on notice of the
prohibited conduct is a facial challenge to the constitutionality of the statute.

3. Criminal Law: Statutes: Jurisdiction: Presumptions: Waiver. A facial challenge
to a presumptively valid criminal statute does not raise an issue of subject matter juris-
diction in a criminal prosecution and thus may be waived if not timely asserted.

4. Constitutional Law: Statutes: Demurrer: Waiver: Appeal and Error. In order to
bring a constitutional challenge to the facial validity of a statute, the proper procedure
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5. Constitutional Law: Statutes: Presumptions. A statute is presumed to be constitu-
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6. Constitutional Law: Statutes: Proof. The unconstitutionality of a statute must be
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PER CURIAM.
NATURE OF CASE
Kenneth Johnson was tried in the district court for Lancaster
County for incest and for first degree sexual assault on a child,
based on acts allegedly committed against his stepdaughter. He
was acquitted by a jury of the first degree sexual assault charge
but convicted of incest. Johnson appealed to the Nebraska Court
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of Appeals. Included in-the issues raised on appeal relative to the
incest statute, Neb. Rev. Stat. § 28-703(1) (Reissue 1995), was
a consideration of the correct definition of “minor” under the in-
cest statute for acts committed against a stepchild and whether
§ 28-703 is unconstitutionally vague for failing to define “minor.”
The Court of Appeals affirmed Johnson’s conviction. State v.
Johnson, 12 Neb. App. 247, 670 N.W.2d 802 (2003). We granted
Johnson’s petition for further review. We affirm.

STATEMENT OF FACTS

Johnson and his wife were married in 1991. Johnson’s wife
had four children from previous relationships, all of whom lived
with the couple. Johnson had five children, two of whom lived
periodically with the couple. At the time of the marriage, C.K., a
stepdaughter of Johnson, was around 10 years old.

Johnson admitted to police that when C.K. was around the age
of 17, Johnson and C.K. had sexual contact, and that they had
sexual intercourse when C.K. was 18 years old. C.K., however,
testified that the contact started at age 12 and that intercourse
started a year later and continued until she contacted the police.

On November 30, 2001, Johnson was charged with first degree
sexual assault on a child (count I), in violation of Neb. Rev. Stat.
§ 28-319 (Reissue 1995), and incest (count II), in violation of
§ 28-703(1). Section 28-703(1) provides, “Any person who shall
knowingly intermarry or engage in sexual penetration with any
person who falls within the degrees of consanguinity set forth in
section 28-702 or any person who engages in sexual penetration
with his or her minor stepchild commits incest.”

Johnson filed a motion in limine asking the court to exclude
the evidence of his statement made to police officers on October

-4, 2001. Specifically, Johnson objected to any statement he
made regarding sexual contact with the alleged victim when she
was 16 years or older. At the hearing, Johnson argued, in part,
that any alleged sexual contact with C.K. when she was above
the age of consent would not constitute incest and that the state-
ment would be unfairly prejudicial. The court overruled the
motion in limine.

The case proceeded to a jury trial. Before the case was submit-
ted to the jury, Johnson objected to jury instruction No. 4 which
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stated in relevant part that an element of the charge of incest was
that C.K. “was, at the time of the offense, less than nineteen (19)
years old.” The court overruled the objection and refused to give
Johnson’s proposed jury instruction No. 4 which would have
stated in relevant part that an element of the charge of incest was
that C.K. “was, at the time of the offense, less than sixteen (16)
years old.” The jury found Johnson not guilty of first degree sex-
ual assault on a child but found him guilty of stepchild incest. The
court entered judgment in conformity with the jury verdict and
sentenced Johnson.

Johnson appealed to the Court of Appeals. He asserted that the
district court erred in (1) overruling his motion for directed ver-
dict for the reason that the State failed to make a prima facie
showing of all the elements of its case and because the statute
upon which the charge was based is unconstitutionally vague; (2)
allowing the State to amend the information to include the word
“minor” in the charge of incest; (3) overruling his motion for mis-
trial; (4) refusing to grant him a new arraignment after the infor-
mation was amended, thereby denying him an opportunity to file
a motion to quash; (5) overruling his objection to jury instruction
No. 4; and (6) refusing to give his proposed jury instruction in
place of jury instruction No. 4. The Court of Appeals rejected
each of these assignments of error. State v. Johnson, 12 Neb. App.
247, 670 N.W.2d 802 (2003).

With respect to Johnson’s claim that § 28-703 was unconstitu-
tional, the Court of Appeals determined that Johnson had not
complied with Neb. Ct. R. of Prac. 9E (rev. 2000) and therefore
concluded that the claim had not been properly preserved for
appellate review. Rule 9E generally provides for the filing of a
separate notice challenging the constitutionality of a statute and
serving a brief on the Attorney General. The Court of Appeals
also rejected Johnson’s assertions that the district court erred in
giving the State’s instruction No. 4 on the definition of “minor,”
as it pertained to the stepchild incest charge in count II, and in
refusing to give Johnson’s proposed instruction on the definition
of “minor.”

The Court of Appeals noted that § 28-703 does not define
“minor” and that minors are described as being persons of differ-
ent ages for different purposes in various Nebraska statutes. The



510 ’ 269 NEBRASKA REPORTS

Court of Appeals concluded that Neb. Rev. Stat. §43-2101
(Reissue 2004) provided the correct definition of the term
“minor” in § 28-703. The Court of Appeals reasoned as follows:
Use of § 43-2101 to define “minor” for purposes of the
incest statute, § 28-703, is appropriate because the incest
statute is obviously intended to protect the familial struc-
ture of both blood relatives and stepfamilies. Minor step-
children are included in the incest statute because a step-
parent and a minor stepchild can have the same relationship
as a natural parent has with a natural child. Even if the rela-
tionship is not the same, the stepparent is still in a position
of power, authority, and dominance vis-a-vis the stepchild.
For parents and natural children, there is no age at which
sexual relations become lawful. See § 28-703. In short, the
law does not permit consent to such a relationship. However,
for the crime of incest in a stepfamily, the stepchild must be
a minor, meaning that an adult stepchild can consent to such
arelationship. The Legislature apparently recognized that the
makeup of a stepfamily may eventually change once a child
becomes an adult and that a sexual relationship between an
adult stepchild and a stepparent could occur, because it does
not have the inherent criminality, danger to offspring, and de-
structiveness to the entire family that arises when sex occurs
between parent and child. It is evident that the Legislature
saw incest as a very serious crime and wanted to provide as
much protection as possible for stepchildren and their fami-
lies without denying the fact that the status of stepfamilies
may change. While the Legislature did not define “minor”
within the incest statute, it is reasonable to assume a legisla-
tive intent to provide the maximum degree of protection for
stepchildren and their families while recognizing the dif-
ference between stepchildren and natural children and to
construe the statute accordingly. For a sexual relationship
between the latter to truly be consensual, the stepchild, of
necessity, must be an adult. Thus, we reject the use of
younger ages for minor children as found in other statutes we
have listed and hold that for the crime of incest, any stepchild
under the age of 19 is a minor. Thus, we hold that § 43-2101
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defines “minor” as a person under 19 years of age for pur-
poses of the incest statute, § 28-703.

Further support for § 43-2101 being applicable to the
incest statute is found in its location in the statutes. Even
though § 43-2101 is not contained in the criminal code, it is
in the chapter entitled “Infants and Juveniles,” and it is well
known that the juvenile code has as its overriding concern the
child’s best interests. That chapter also provides the defini-
tion of stepparent that is applicable to the incest statute. See
Judiciary Committee Hearing, L.B. 89, 89th Leg., Ist Sess.
43 (Jan. 30, 1985). It is appropriate for the term “minor” to
be defined as under the age of 19 for purposes of the incest
statute, as it is in the child’s best interests to be protected
from incest by a stepparent until adulthood.

State v. Johnson, 12 Neb. App. 247, 259-60, 670 N.W.2d 802,
813 (2003).

The Court of Appeals therefore concluded that the instruction
given by the district court correctly stated the law and that the
instruction proposed by Johnson did not correctly state the law.
The Court of Appeals rejected all of Johnson’s remaining assign-
ments of error and affirmed his conviction. We granted Johnson’s
petition for further review.

ASSIGNMENTS OF ERROR

Johnson asserts that the Court of Appeals erred in rejecting his
arguments that the district court had erred in (1) overruling his
motion for directed verdict for the reason that the State failed to
make a prima facie showing of all the elements of its case and for
the further reason that § 28-703, the statute upon which the charge
was based, is unconstitutionally vague; (2) allowing the State to
amend the information; (3) overruling his motion for mistrial; (4)
refusing to grant him a new arraignment after the information was
amended; (5) overruling his objection to jury instruction No. 4;
and (6) refusing to give his proposed jury instruction.

STANDARD OF REVIEW
[1] Interpretation of a statute presents a question of law, for
which an appellate court has an obligation to reach an indepen-

dent conclusion irrespective of the decision made by the court
below. State v. Aguilar, 268 Neb. 411, 683 N.W.2d 349 (2004).
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ANALYSIS
Constitutionality of § 28-703.

We first consider Johnson’s assertion that § 28-703 is uncon-
stitutionally vague in its description of the offense of stepchild
incest. We conclude that the constitutional issue has not been
preserved for appeal, and we therefore make no determination
whether or not the statute is unconstitutionally vague.

The Court of Appeals held that Johnson’s claim that § 28-703
is unconstitutionally vague was not properly preserved for appel-
late review. Johnson, supra. The Court of Appeals stated:

It has been established that the Nebraska Supreme Court
insists upon strict compliance with Neb. Ct. R. of Prac. 9E
(rev. 2000) before it will consider a constitutional challenge.
[Citations omitted.] Johnson did not comply with rule 9E,
which requires that when filing a brief, a party alleging
unconstitutionality of a federal or state statute must file and
serve a separate written notice of the challenge to the statute
with the Clerk of the Supreme Court. Additionally, the
Attorney General must be served a copy of the brief assign-
ing unconstitutionality within 5 days of the filing of the brief
with the Clerk of the Supreme Court. Johnson did not com-
ply with either of these requirements of rule 9E.
12 Neb. App. at 253, 670 N.W.2d at 809.

We have held that rule 9E is applicable to a criminal defend-
ant challenging the constitutionality of the statute defining the
offense with which he or she was charged. State v. Feiling, 255
Neb. 427, 585 N.W.2d 456 (1998); State v. Kelley, 249 Neb. 99,
541 N.W.2d 645 (1996). See also, State v. McDowell, 246 Neb.
692, 522 N.W.2d 738 (1994). We have also insisted on strict
compliance with the requirements of rule 9E. Fezlmg, supra,
McDowell, supra.

We note that rule 9E requires the filing of “a separate written
notice” to the Supreme Court Clerk that the appeal involves an
issue of constitutionality of a statute as well as service of the brief
on the Attorney General. We think that compliance with rule 9E
requires “a separate written notice” to the Supreme Court Clerk
and that such notice ordlnanly ought not to be contained in a fil-
ing that has as its main purpose something other than giving
notice to the clerk that constitutionality of a statute is at issue.
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As set forth in the separate opinion in this case, some mem-
bers of this court would find that Johnson in effect complied with
rule 9E because he filed a “Petition to Bypass,” in which he
stated that in his appeal, he claimed the statute under which he
was convicted was unconstitutionally vague. Although we have
not insisted on rule 9E compliance where we have granted a peti-
tion to bypass for the explicit purpose of analyzing the constitu-
tionality of a statute, we note that the petition to bypass in this
case was denied and that therefore, the separate written notice
requirement ought not to be forgiven. '

We further observe that when the issue of the constitutionality
of a statute is merely contained in an ordinary pleading, the
Supreme Court Clerk is not put on notice that the case should be
specially processed. We note that Neb. Const. art. V, § 2, requires
that the “judges of the Supreme Court, sitting without division,
shall hear and determine all cases involving the constitutionality
of a statute” and that “[n]o legislative act shall be held unconsti-
tutional except by the concurrence of five judges.” The rule 9E
notice to the Supreme Court Clerk assists the clerk and this court
in ensuring that an appeal involving the constitutionality of a stat-
ute is heard by the full court. As the separate opinion notes and we
acknowledge, the second requirement of rule 9E, that a copy of
the brief be served on the Attorney General, has been met in this
case. However, we would determine that Johnson failed to com-
ply with rule 9E.

[2-4] We further note that it is undisputed that at the trial level,
Johnson filed neither a motion to quash nor a demurrer challeng-
ing the constitutionality of § 28-703. A claim that a statute fails to
define a criminal offense with sufficient definiteness to put ordi-
nary people on notice of the prohibited conduct is a facial chal-
lenge to the constitutionality of the statute. State v. Thomas, 268
Neb. 570, 685 N.W.2d 69 (2004); State v. Hookstra, 263 Neb.
116, 638 N.W.2d 829 (2002) (challenge to statute, asserting that
no valid application exists, is facial challenge); State v. Caddy,
262 Neb. 38, 628 N.W.2d 251 (2001). We have recently clarified
that a facial challenge to a presumptively valid criminal statute
does not raise an issue of subject matter jurisdiction in a criminal
prosecution and thus may be waived if not timely asserted. See
Thomas, supra. “This court has repeatedly held that in order to
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bring a constitutional challenge to the facial validity of a statute,
the proper procedure is to file a motion to quash or a demurrer.”
State v. Kanarick, 257 Neb. 358, 362, 598 N.W.2d 430, 433
(1999). Absent plain error, the failure to do so waives the right to
assert the constitutional challenge on appeal. Thomas, supra.

As set forth in a separate opinion, some members of this court
would rule that because Johnson’s conviction was based on
§ 28-703 and because this appeal cannot be fairly resolved with-
out interpretation of § 28-703, the constitutionality of § 28-703
must be considered despite Johnson’s failure to file a motion to
quash or a demurrer challenging the statute. They cite to Staze v.
Goodseal, 186 Neb. 359, 368, 183 N.W.2d 258, 263-64 (1971), in
which this court stated that “where the invalidity of the act is
plain, and such a determination is necessary to a reasonable and
sensible disposition of the issues presented, we are required by
necessity to notice the plain error in the premise on which the case
was tried.” Although we share some of the concerns expressed in
the separate opinion, we would not invoke the Goodseal rationale
because the Court of Appeals’ opinion demonstrates that the
issues in this appeal can be resolved without addressing the con-
stitutionality of § 28-703 and, more important, the invalidity of
§ 28-703 is not plainly evident. See Goodseal, supra (Spencer and
Boslaugh, JJ., dissenting).

[5,6] We have set forth well-recognized principles of statutory
interpretation providing the framework within which the consti-
tutionality of a statute is considered. * ‘It is well established that all
reasonable intendments must be indulged to support the constitu-
tionality of legislative acts . . . .’ State v. Ruzicka, 218 Neb. 594,
597,357 N.W.2d 457, 461 (1984). A statute is presumed to be con-
stitutional, and all reasonable doubts will be resolved in favor of its
constitutionality. State v. Worm, 268 Neb. 74, 680 N.W.2d 151
(2004). A penal statute must be construed so as to meet constitu-
tional requirements if such can reasonably be done. State v. Hynek,
263 Neb. 310, 640 N.W.2d 1 (2002). “When a statute is susceptible
of two constructions, under one of which the statute is valid while
under the other of which the statute would be unconstitutional or
of doubtful validity, that construction which results in validity is to
be adopted.” Hookstra, 263 Neb. at 124, 638 N.W.2d at 836. The
unconstitutionality of a statute must be clearly established before
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a court may declare it void. State v. Spady, 264 Neb. 99, 645
N.W.2d 539 (2002). ““The courts will not declare an act of the
Legislature unconstitutional except as a last resort on the facts
before the court.”” Goodseal, 186 Neb. at 369, 183 N.W.2d at 264
(Spencer and Boslaugh, JJ., dissenting), quoting Stanton v.
Marttson, 175 Neb. 767, 123 N.W.2d 844 (1963). '

Given this strong presumption of constitutionality, we cannot
say that § 28-703 is plainly invalid. The fact that reasonable argu-
ments can be made does not make a statute’s unconstitutionality
plainly evident, State v. Garza, 242 Neb. 573, 496 N.W.2d 448
(1993), and a statute is not vague merely because a reviewing
court believes the Legislature could have drafted it with greater
precision, State v. Caddy, 262 Neb. 38, 628 N.W.2d 251 (2001).
Rather, the void-for-vagueness doctrine bars enforcement of a
statute which either forbids or requires the doing of an act in
terms so vague that persons of common intelligence must neces-
sarily guess at its meaning and differ as to its applications. Caddy,
supra. This is not a case in which the Legislature has failed to sup-
ply a material element; rather, it is a case in which the Legislature
has failed to specifically define a term.

In our consideration of § 28-703, we note that there is weighty
precedent which suggests that § 28-703 is not unconstitutionally
vague for failing to specifically define “minor.” The U.S. Supreme
Court in Osborne v. Ohio, 495 U.S. 103, 110 S. Ct. 1691, 109 L.
Ed. 2d 98 (1990), reviewed State v. Young, 37 Ohio St. 3d 249, 525
N.E.2d 1363 (1988), in which the Ohio Supreme Court applied the
plain meaning of the term “minor” as being a person under the age
of majority and then looked to the general civil statute specifying
the age of majority. Although reversing the defendant’s conviction
on other grounds, the U.S. Supreme Court found no merit in the
defendant’s claim that the Ohio Supreme Court’s resorting to Ohio
Rev. Code Ann. § 3109.01 (Anderson 1989) could not save the
statute from his vagueness claim. Osborne, supra.

The separate opinion concludes that although the reasoning in
cases such as Young, supra, “may have merit, [the reasoning] is not
applicable” as “the Nebraska statutes contain several provisions
that define the term ‘minor’ for specific purposes.” However, a
statutory pattern similar to that in Nebraska existed in Ohio at the
time that Young was decided. See, § 3109.01 (defining age of
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majority as 18); Ohio Rev. Code Ann. § 2907.04(A) (Anderson
1987) (criminalizing adult’s sexual conduct with person over 12
but under 15); Ohio Rev. Code Ann. § 2907.05(A)(3) (Anderson
1987) (criminalizing gross sexual imposition of person less than
13); Ohio Rev. Code Ann. §2907.21(A)(2) (Anderson 1987)
(criminalizing, inducing, or procuring minor under 16 to engage in
sexual activity for hire).

We further note that various other courts have rejected vague-
ness challenges to penal statutes that fail to define the term
“minor” when the meaning can be determined by reference to
other statutes or to common law. See, State v. Ehlers, 252 Conn.
579, 750 A.2d 1079 (2000) (child pornography criminal statute
not vague for failing to define “minor”; definition of “minor” as
under age 16 could be found in closely related criminal statutes);
State v. Duggar, 806 S.W.2d 407 (Mo. 1991) (statute making it
crime to fail to support minor not vague for failing to define
“minor”’; common-law understanding was that 21 was age of
majority); State v. Jackson, 280 N.C. 563, 187 S.E.2d 27 (1972)
(statute criminalizing sale of narcotics to minor not vague for
failing to define “minor”; common-law definition of “minor” as
under age 21 applies to statute); People v. Vassar, 207 Cal. App.
2d 318, 24 Cal. Rptr. 481 (1962) (statute criminalizing furnish-
ing narcotics to minor not vague for failure to define “minor”;
definition of “minor” as under age 21 contained in civil code may
be used to define “minor”). Both the reasoning set forth above
and the reasoning set forth in the separate opinion present ratio-
nal arguments supporting the respective views as to whether
§ 28-703 is unconstitutionally vague. Having come to such deter-
mination, we are unable to conclude that the unconstitutionality
of § 28-703 is “plainly evident.” Without deciding whether the
statute is or is not unconstitutionally vague, we conclude that
because the invalidity of the statute is not plainly evident, we
cannot, under the standard set out in State v. Goodseal, 186 Neb.
359, 183 N.W.2d 258 (1971), consider the constitutionality of the
statute where the defendant has failed to properly preserve the
issue for appeal. ‘

We note that the separate opinion concluding that § 28-703 is
unconstitutionally vague sets forth the opinion of four of the
seven members of this court. Despite the fact that this number is
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a majority of the court which would normally control the out-
come of a case, article V, § 2, of the Nebraska Constitution pro-
vides that “[n]o legislative act shall be held unconstitutional
except by the concurrence of five judges.” Therefore, our opinion
that the constitutionality of the statute cannot be considered in
this appeal controls the outcome of this case. We therefore will
proceed to consider Johnson’s other assignments of error on fur-
ther review.

Definition of “Minor” Under § 28-703.

Johnson asserts that the Court of Appeals erred in concluding
that “minor” as used in § 28-703 means a person under 19 years
of age. The Court of Appeals determined that such definition was
appropriate by reference to § 43-2101, and it therefore concluded
that the district court did not err when it instructed the jury that
an element of the charge of incest was that Johnson’s stepdaugh-
ter “was, at the time of the offense, less than nineteen (19) years
old.”” Although we use different reasoning than that used by the
Court of Appeals, we agree that the district court did not err in so
instructing the jury.

In concluding that § 43-2101 provides the correct definition of
the term “minor” under § 28-703, the Court of Appeals reasoned
that the incest statute, § 28-703, “is obviously intended to protect
~ the familial structure of both blood relatives and stepfamilies”
and that § 43-2101 is part of the juvenile code which “has as its
overriding concern the child’s best interests.” State v. Johnson, 12
Neb. App. 247, 259, 260, 670 N.W.2d 802, 813 (2003). The
Court of Appeals also noted that the juvenile code “provides the
definition of stepparent that is applicable to the incest statute.”
Id. at 260, 670 N.W.2d at 813. Because the two statutes had sim-
ilar goals and dealt with similar subject matter, the Court of
Appeals concluded that the definition of “minor” in § 43-2101
was the proper definition of “minor” in § 28-703.

We think that a more straightforward construction of § 28-703
would follow the reasoning approved by the U.S. Supreme Court
and initially articulated by the Ohio Supreme Court in State v.
Young, 37 Ohio St. 3d 249, 525 N.E.2d 1363 (1988), reversed in
part on other grounds sub nom. Osborne v. Ohio, 495 U.S. 103,
110 S. Ct. 1691, 109 L. Ed. 2d 98 (1990). In Young, defendants in
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two separate cases were convicted for possession of child pornog-
raphy under Ohio Rev. Code Ann. § 2907.323(A)(3) (Anderson
1987), which provided that no person shall “[p]ossess or view any
material or performance that shows a minor who is not the per-
son’s child or ward in a state of nudity . . . .” The defendants
asserted, among other things, that § 2907.323(A)(3) was uncon-
stitutionally vague because the term “minor” was not defined.
They argued that in using only the word “minor” without elabo-
ration, the statute failed to limit its proscription to conduct involv-
ing children below a specified numeric age. The Ohio Supreme
Court rejected the defendants’ argument, concluding that while
the statute did not define “minor,” the omission was not fatal. The
Ohio Supreme Court reasoned:
Any term which is not defined by a statute is accorded its
common ordinary meaning. [Citation omitted.] We encoun-
ter no difficulty in finding the term “minor” to be generally
understood as signifying a person who has not yet attained
the age of majority. See Webster’s Third New International
Dictionary, Unabridged (1986) 1439. The age of majority in
Ohio is eighteen. R.C. 3109.01. Therefore, the term “minor,”
as employed in R.C. 2907.323(A)(3), connotes a person
under eighteen years of age.
37 Ohio St. 3d at 252, 525 N.E.2d at 1368.

[7] We have stated that “[s]tatutory language is to be given its
plain and ordinary meaning . . . .” In re Guardianship &
Conservatorship of Woltemath, 268 Neb. 33, 41, 680 N.W.2d
142, 149-50 (2004). Like the Ohio Supreme Court in Young, we
believe that the plain and ordinary meaning of the term “minor”
is “generally understood as signifying a person who has not yet
attained the age of majority.”” The statute used by the Ohio
Supreme Court in Young to define “minor” for purposes of
§ 2907.323 was § 3109.01, the Ohio statute generally defining
the age of majority in that state. Nebraska’s § 43-2101 is titled
“Persons declared minors; marriage, effect” and is located in
chapter 43, article 21, of the Nebraska Revised Statutes, which
article is titled “Age of Majority.” The plain and ordinary mean-
ing of the term “minor” is a person who has not reached the age
of majority, Young, supra, and in Nebraska, the age of majority
is defined by § 43-2101 as age 19.
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While we acknowledge that various other Nebraska statutes
refer to “minor” as a person under an age other than 19, we think
it is significant that § 43-2101 makes a general statement that
“[a]ll persons under nineteen years of age are declared to be
minors . . .” and does not limit its application to a specific section
of the statutes. In contrast to § 43-2101, other statutes giving a
different definition of “minor” do not purport to declare who is a
“minor” as a general matter, and they imply or explicitly state
that the definition of “minor” provided therein is for the purpose
of a specific section of the statutes. See, Neb. Rev. Stat.
§ 53-103(23) (Supp. 2003) (stating that for purposes of Nebraska
Liquor Control Act, minor means any person under 21 years of
age, regardless of marital status); Neb. Rev. Stat. § 25-508.01(2)
(Reissue 1995) (prescribing method of personal service for any
person under 14 years of age and referring to such person as
“minor,” but does not purport to declare “minor” for other pur-
poses); Neb. Rev. Stat. § 28-443 (Reissue 1995) (statute is titled
“Delivery of drug paraphernalia to a minor; penalty” and pro-
scribes delivery to a person under 18 years of age who is at least
3 years younger than actor, but does not purport to declare
“minor” for other purposes); Neb. Rev. Stat. § 28-805 (Reissue
1995) (describing offense of “debauching a minor” as act involv-
ing a boy or girl under age of 17, but does not purport to declare
“minor” for other purposes); Neb. Rev. Stat. § 28-1418 (Reissue
1995) (proscribing use of tobacco by person “being a minor
under the age of eighteen years,” but does not purport to declare
“minor” for other purposes).

We think it is a proper reading of the Nebraska Revised
Statutes that § 43-2101 sets the age of majority and that, except
where a statute references a specific age, § 43-2101 defines
“minor” for general purposes. Where the word “minor” is used
elsewhere in the statutes without further definition, it may be pre-
sumed to have the general meaning declared under § 43-2101.
Where the Legislature wishes to provide a different definition or
wishes to proscribe conduct based on an age other than the age
of majority, the Legislature will explicitly do so, as it has done in
the statutes cited above.

Because our analysis leads us to determine that the proper def-
inition of “minor” for purposes of § 28-703 is that provided in
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§ 43-2101, we conclude that the Court of Appeals did not err in
construing “minor” under § 28-703 to have the same meaning
and in concluding that the district court did not err in instructing
the jury as such.

Other Assignments of Error.

We have reviewed Johnson’s remaining assignments of error,
and we find no merit to such assignments. We therefore affirm
the decision of the Court of Appeals.

CONCLUSION

We conclude that Johnson did not properly preserve the issue
of the constitutionality of § 28-703 and that because the alleged
invalidity of § 28-703 is not “plainly evident,” we cannot con-
sider the issue in this appeal. We further conclude that the Court
of Appeals did not err in concluding that the proper definition of
“minor” as used in § 28-703 is that provided in § 43-2101 and
that the district court did not err in so instructing the jury.
Having rejected Johnson’s remaining assignments of error on
further review, we affirm the Court of Appeals’ decision affirm-
ing Johnson’s conviction.

AFFIRMED.

GERRARD, J., dissenting.

The defendant argues the offense of stepchild incest under
Neb. Rev. Stat. § 28-703 (Reissue 1995) is unconstitutionally
vague and therefore violates the due process provisions of the
U.S. Constitution and the Nebraska Constitution, because it
prohibits incest with a “minor” stepchild but does not define
“minor.” I agree, as does a majority of this court. But the opinion
of this court does not decide whether § 28-703 is unconstitution-
ally vague, based on the court’s conclusion that the statute’s
unconstitutionality is not “plainly evident.” Because this issue
. involves the constitutionality of a statute, the opinion of three
judges of this court disposes of the appeal. However, I respect-
fully disagree with the court’s reasoning, in both the interpreta-
tion of the plain error doctrine and the discussion on the consti-
tutionality of § 28-703. Therefore, I respectfully dissent.

PLAIN ERROR A
The Court of Appeals found that Johnson’s claim that § 28-703
is unconstitutionally vague had not been properly preserved for
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appellate review in this case, stating that Johnson did not comply
with Neb. Ct. R. of Prac. 9E (rev. 2000) because he did not file
and serve a separate written notice of the challenge to the statute
and because he did not serve a copy of the brief assigning uncon-
stitutionality on the Attorney General. The opinion of the court
endorses that conclusion. However, on the same date that Johnson
filed his appellate brief, he filed a “Petition to Bypass” with the
Supreme Court Clerk’s office, which stated, in relevant part, that
“[flor his appeal, Appellant has alleged that the statute under
which he was convicted in [sic] unconstitutionally vague.”
Furthermore, rule 9E requires only that the Attorney General be
served with a copy of the brief “[i]f the Attorney General is not
already a party to an action where the constitutionality of the stat-
ute is in issue . . . .” In a criminal proceeding, the Attorney
General, as the representative of the State of Nebraska, is a party
to the proceeding. See Neb. Rev. Stat. § 84-205 (Cum. Supp.
2004). Beyond that, on the last page of Johnson’s appellate brief,
his counsel certifies that two copies of the brief were delivered to
the Attorney General on the same date that the brief was filed with
the Supreme Court Clerk’s office. This suffices, by statute, as
proof of service. See Neb. Rev. Stat. § 25-534 (Reissue 1995).

In short, I disagree with the Nebraska Court of Appeals’ con-
clusion that Johnson failed to follow the requirements of rule 9E
and obviously disagree with this court’s endorsement of that con-
clusion. However, the State also argues that Johnson waived the
issue of the constitutionality of § 28-703 because his counsel dur-
ing pretrial proceedings, who was not his counsel at trial or on
appeal, failed to file a motion to quash or a demurrer to either the
original or amended information. See State v. Kanarick, 257 Neb.
358, 598 N.W.2d 430 (1999). Because I agree that Johnson should
have raised his constitutional claim in a motion to quash, I also
agree that consideration of that constitutional claim requires the
court to find plain error.

But because Johnson’s conviction was based on § 28-703 and
because this appeal cannot be resolved without interpretation of
§ 28-703, the constitutionality of § 28-703 should be considered
despite Johnson’s procedural failures. This court has stated that
“where the invalidity of the act is plain, and such a determination
is necessary to a reasonable and sensible disposition of the issues
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presented, we are required by necessity to notice the plain error in
the premise on which the case was tried.” State v. Goodseal, 186
Neb. 359, 368, 183 N.W.2d 258, 263-64 (1971). Because the
assignments of error in this appeal require interpretation of
§ 28-703, the court cannot reach a sound and reasonable disposi-
tion of this appeal without confronting the constitutionality of the
stepchild incest statute—i.e., whether the meaning of § 28-703
can be reasonably determined.

In other words, the court cannot resolve the arguments Johnson
has preserved for appellate review without, at least implicitly,
resolving those that he arguably did not. The court should not per-
mit the mistakes of counsel to force it into making a determina-
tion that inevitably results from attempting to discern the mean-
ing of statutory language that defies meaningful definition. In my
opinion, the court’s “interpretation” of § 28-703 does what the
Due Process Clause was intended to prevent—it retroactively pur-
ports to give validity to a statute that, without the court’s inter-
pretation, is effectively meaningless.

The court avoids discussing the due process issue by stating
that “the issues in this appeal can be resolved without addressing
the constitutionality of § 28-703.” (Emphasis supplied.) This is
true, but the question is whether the issues should be resolved
without addressing the constitutionality issue. The problem is that
the resolution of the issues in this appeal implicates the constitu-
tionality of § 28-703, regardless of whether it is openly addressed.
It is simply not possible to construe a statute yet avoid determin-
ing whether the statute is capable of meaningful construction in
the first instance. That the court includes a significant amount of
discussion regarding the vagueness of § 28-703 provides some
indication of how much the constitutional issue is a necessary
concomitant to the other issues presented in this appeal.

The opinion of the court further concludes that the plain error
doctrine is not satisfied in this case because the error is not
“plainly evident from the record.” See State v. Mata, 266 Neb.
668, 699, 668 N.W.2d 448, 477 (2003), cert. denied 543 U.S. 1128,
125 S. Ct. 1088, 160 L. Ed. 2d 1081 (2005). For reasons I will
explain below, I respectfully disagree. But my initial dispute with
the court’s reasoning is that it is mistaken to invoke that propo-
sition at all, because the constitutional issue the court is called
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upon to decide is a necessary and intrinsic part of its analysis of
§ 28-703, regardless of whether the error is plainly evident from
the record. See State v. Goodseal, supra. “The Nebraska Supreme
Court will not pass upon the constitutionality of legislation absent
a need to do so in order to properly dispose of an action”
(Emphasis supplied.) State v. VanAckeren, 263 Neb. 222, 229-30,
639 N.W.2d 112, 118 (2002). Consideration of plain error occurs
at the discretion of an appellate court. State v. Al-Zubaidy, 257
Neb. 935, 602 N.W.2d 8 (1999). In my opinion, the court should
exercise that discretion under these circumstances.

Beyond that, however, the court has conflated the plainness of
error, and the degree of prejudice sustained by the defendant, with
the difficulty of the legal question presented. Plain error is error
plainly evident from the record and of such a nature that to leave
it uncorrected would result in damage to the integrity, reputation,
or fairness of the judicial process. State v. Bartholomew, 258 Neb.
174, 602 N.W.2d 510 (1999). The court concludes that the error in
this case was not “plainly evident” because statutes are presum-
ably constitutional, and there is a rational argument supporting the
constitutionality of § 28-703. The court seems to be saying that for
error to be plain, it must be indisputable. But the foregoing stan-
dard for plain error does not say that. Instead, it refers to error
“plainly evident from the record”” (Emphasis supplied.) See Srate
v. Bartholomew, 258 Neb. at 180, 602 N.W.2d at 514. In other
words, the record must plainly demonstrate that the error occurred.
It is not required that the legal issue before the court be an easy one
to decide. Whether error is plainly evident cannot be dependent on
the mental exertion necessary for a judge to decide the issue.

The constitutionality of a statute is a question of law, and the
Supreme Court is obligated to reach a conclusion independent of
the decision reached by the trial court. State v. Diaz, 266 Neb.
966, 670 N.W.2d 794 (2003). While I agree that Johnson should
have raised his constitutional claim with a timely motion to quash,
see State v. Kanarick, 257 Neb. 358, 598 N.W.2d 430 (1999), it is
worth noting that Johnson did make his constitutional argument,
albeit belatedly, in the trial court and that the trial court ruled on
his motion. We have said that generally, a constitutional issue not
presented to or passed upon by the trial court is not appropriate
for consideration on appeal. See State v. Diaz, supra. While
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Johnson’s motion was untimely, he nonetheless made a record of
his constitutional objection in the trial court, the parties were
heard on the matter, and the trial court ruled on the objection.
Moreover, whether a statute is unconstitutionally vague is deter-
mined from the language of the statute, which is obviously avail-

- able to this court.

When a vagueness argument under the Due Process Clause is
raised, the constitutionality or unconstitutionality of the statute is
plainly evident one way or the other. Either a statute is unconsti-
tutional or it is not—there is no middle ground. Whether § 28-703
is unconstitutional is a straightforward question of law that is as
“plainly evident” in this case as it would be in any other.

VOID-FOR-VAGUENESS DOCTRINE

The void-for-vagueness doctrine bars enforcement of a statute
which either forbids or requires the doing of an act in terms so
vague that persons of common intelligence must necessarily
guess at its meaning and differ as to its applications. State v.
Caddy, 262 Neb. 38, 628 N.W.2d 251 (2001), citing United
States v. Lanier, 520 U.S. 259, 117 S. Ct. 1219, 137 L. Ed. 2d
432 (1997). A statute is vague if its prohibitions are not clearly
defined. State v. Frey, 218 Neb. 558, 357 N.W.2d 216 (1984).

Due process of law requires that criminal statutes be clear and
definite. State v. Pierson, 239 Neb. 350, 476 N.W.2d 544 (1991).
A crime must be defined with sufficient definiteness and there
must be ascertainable standards of guilt to inform those subject to
the statute as to what conduct will render them liable to punish-
ment, and the dividing line between what is lawful and unlawful
cannot be left to conjecture. Id. A crime and its elements must be
so clearly expressed that an ordinary person can intelligently
choose in advance what course of conduct he or she may lawfully
pursue. Robotham v. State, 241 Neb. 379, 488 N.W.2d 533 (1992).

The void-for-vagueness doctrine requires that a penal statute
define the criminal offense with sufficient definiteness that ordi-
nary people can understand what conduct is prohibited. State v.
Faber, 264 Neb. 198, 647 N.W.2d 67 (2002). Because § 28-703
does not define “minor,” it does not define the crime of incest with
a stepchild with sufficient definiteness that ordinary people can be
certain what conduct is prohibited. As Johnson notes, Nebraska
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statutes, including criminal statutes, give varying definitions of
when a person is a “minor.” The Court of Appeals recognized that
[t]he age of majority is set at different ages for different
purposes. See, e.g., Neb. Rev. Stat. § 25-508.01 (Reissue
1995) (for purposes of personal service, minor is person
under 14 years of age); Neb. Rev. Stat. § 28-443 (Reissue
1995) (in regard to prohibition of delivery of drug para-
phernalia to minor, minor is person under 18 years of age
who is at least 3 years younger than actor); Neb. Rev. Stat.
§ 28-805 (Reissue 1995) (debauching minor prohibits non-
minor from debauching morals of boy or girl under age of
17); Neb. Rev. Stat. § 28-1418 (Reissue 1995) (prohibiting
use of tobacco by minor under age of 18); Neb. Rev. Stat.
§ 53-103(23) (Cum. Supp. 2002) (for purposes of Nebraska
Liquor Control Act, minor means any person under 21
years of age, regardless of marital status).
State v. Johnson, 12 Neb. App. 247, 257-58, 670 N.W.2d 802, 812
(2003). Despite this multitude of definitions, the Court of Appeals
concluded that Neb. Rev. Stat. § 43-2101 (Reissue 2004), which
defines “minor” generally as a person under 19 years of age,
defined “minor” for purposes of § 28-703. The opinion of the
court endorses that conclusion, although that conclusion does not
command a majority of this court.

Because of the varying definitions of “minor” in Nebraska stat-
utes, I do not believe that the use of the word “minor” in § 28-703
was sufficiently definite to give the ordinary person notice of
whether sexual conduct involving a stepchild between the ages of
16 and 19 was prohibited. Although the Court of Appeals and the
opinion of the court have articulated plausible reasons to choose
the definition provided in § 43-2101, there is nothing in § 28-703
or elsewhere that would alert the ordinary person that such was
the definition of “minor” for purposes of § 28-703. Indeed, the
Court of Appeals and the opinion of the court could have used the
definition from one of the criminal statutes, such as Neb. Rev.
Stat. § 28-805 (Reissue 1995) (debauching or depraving morals of
minor, defined as under age 17) or Neb. Rev. Stat. § 28-319(1)
(Reissue 1995) (criminalizing adult’s sexual conduct when actor
is age 19 or older and victim is under age of 16), and stated rea-
sons for such a selection that would have been just as persuasive
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as the reasons they have given for selecting the definition from
§ 43-2101.

The Court of Appeals relied, in interpreting § 28-703, upon the
familiar proposition that in reading a statute, a court must deter-
mine and give effect to the purpose and intent of the Legislature
as ascertained from the entire language of the statute considered
in its plain, ordinary, and popular sense. See State v. Aguilar, 268
Neb. 411, 683 N.W.2d 349 (2004). However, the issue in this
appeal is not what the Legislature may have intended to
do—rather, the issue is whether the Legislature’s intent, whatever
it may have been, was successfully translated into a statute that
effectively defined the line between lawful and unlawful conduct.

But beyond that, other familiar maxims of statutory interpre-
tation support contrary conclusions. The Court of Appeals cited
the proposition that

“*“[an appellate court], in construing a statute, looks to the
objects to be accomplished, the evils and mischief sought to
be remedied, or the purposes to be served, and places upon
the statute a reasonable or liberal construction which will
best effect its purpose rather than one which will defeat it. .
(Emphasis supplied.) State v. Johnson, 12 Neb. App. at 258, 670
N.W.2d at 812-13. Accord, e.g., Mathews v. Mathews, 267 Neb.
604, 676 N.W.2d 42 (2004). But it is also a fundamental princi-
ple of statutory construction that penal statutes are to be strictly
construed in favor of the defendant, and it is well understood that
it is not for the courts to supply missing words or sentences to
make clear that which is indefinite, or to supply that which is not
there. See, State v. Hochstein and Anderson, 262 Neb. 311, 632
N.W.2d 273 (2001); State v. Jansen, 241 Neb. 196, 486 N.W.2d
913 (1992). Simply stated, § 28-703 is meaningless unless a def-
inition of the word “minor” is imported from another statute, and
our familiar maxims of statutory interpretation are of little assist-
ance in determining which definition, if any, is to be applied. But
more to the point, § 28-703 provides nothing that would suffice
to inform the ordinary citizen which definition was applicable.

I recognize that difficulty in determining the meaning of the
language of a statute does not automatically render it unconstitu-
tionally vague and ambiguous. See State v. Sodders, 208 Neb.
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504, 304 N.W.2d 62 (1981). But when a court could reasonably
give conflicting definitions to a term used in a penal statute, the
statute does not give an ordinary citizen adequate notice of pro-
hibited conduct because the citizen cannot know which definition
the court will choose. While this court could authoritatively artic-

-ulate a meaning for § 28-703, that determination could not be
applied retroactively, as the opinion of the court would hold,
unless such application provided fair warning to the defendant.
See State v. Ehlers, 252 Conn. 579, 750 A.2d 1079 (2000), citing
Dombrowski v. Pfister, 380 U.S. 479,85 S. Ct. 1116, 14 L. Ed. 2d
22 (1965). All crimes in Nebraska are statutory in nature, State v.
White, 256 Neb. 536, 590 N.W.2d 863 (1999), and Nebraska’s
statutory scheme has not provided fair warning to the defendant
of what conduct is prohibited under § 28-703.

I am aware, as noted by the opinion of the court, that courts in
other jurisdictions have concluded that the failure to define the
word “minor,” under the respective statutory schemes presented in
those cases, did not render those statutes unconstitutionally
vague. See, State v. Duggar, 806 S.W.2d 407 (Mo. 1991) (en
banc); State v. Young, 37 Ohio. St. 3d 249, 525 N.E.2d 1363
(1988), reversed in part on other grounds sub nom. Osborne v.
Ohio, 495 U.S. 103, 110 S. Ct. 1691, 109 L. Ed. 2d 98 (1990);
State v. Jackson, 280 N.C. 563, 187 S.E.2d 27 (1972); People v.
Vassar, 207 Cal. App. 2d 318, 24 Cal. Rptr. 481 (1962). However,
those conclusions are not persuasive in the instant case.

In each of those cases, the court found that the term “minor”
could be defined by reference either to the common law, as in
Duggar and Jackson, or to a civil statute that the court determined
to be of general application, as in Young and Vassar. While that
reasoning may have merit, it is not applicable to the circum-
stances of this case. As previously noted, the Nebraska statutes
contain several provisions that define the term “minor” for spe-
cific purposes. While the court argues, as did the Court of
Appeals, that § 43-2101 provides an applicable definition, I am
not persuaded, for the reasons previously explained, that the ordi-
nary citizen would have had sufficient reason to expect that defi-
nition, as opposed to any other, to be lifted from another chapter
of the Nebraska Revised Statutes and used to provide clarity to an
otherwise indefinite penal statute.
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Because we assume that people are free to steer between law-
ful and unlawful conduct, we insist that laws give people of ordi-
nary intelligence a reasonable opportunity to know what is pro-
hibited, so that they may act accordingly. See State v. Frey, 218
Neb. 558, 357 N.W.2d 216 (1984), citing Grayned v. City of
Rockford, 408 U.S. 104,92 S. Ct. 2294, 33 L. Ed. 2d 222 (1972).
Section 28-703, however, contains no definition for a critical
term and provides no indication what definition, if any, is to be
applicable. It does not meet the requirements of due process and
is unconstitutionally vague. Johnson’s conviction, pursuant to an
unconstitutionally vague statute, was plain error.

CONCLUSION

I would conclude that the portion of § 28-703 dealing with
. conduct involving a minor stepchild is unconstitutionally vague
because it does not define “minor” and that this error is plainly
evident from the record. Consequently, I would reverse the judg-
ment of the Court of Appeals and remand the cause with direc-
tions to reverse Johnson’s conviction and sentence. Having deter-
mined that § 28-703 is unconstitutional, I would not reach

Johnson’s remaining assignments of error.
WRIGHT, CONNOLLY, and MCCORMACK, JJ., join in this dissent.

GEORGETT TADROS, APPELLANT AND CROSS-APPELLEE,
v. CITY OF OMAHA, A MUNICIPAL CORPORATION,
APPELLEE AND CROSS-APPELLANT.

’ 694 N.W.2d 180

Filed March 25, 2005. No. S-03-1336.

1. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought pur-
suant to the Political Subdivisions Tort Claims Act, the findings of a trial court will
not be disturbed on appeal unless they are clearly wrong.

2. Judgments: Appeal and Error. When reviewing questions of law, an appellate court
has an obligation to resolve the questions independently of the conclusion reached by
the trial court.

3. Trial: Negligence: Proof: Appeal and Error. Determining apportionment of negli-
gence is solely a matter for the fact finder, and its action will not be disturbed on
appeal if it is supported by credible evidence and bears a reasonable relationship to
the respective elements of negligence proved at trial.
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Negligence: Damages. The apportionment of damages is determined by considering
the relative fault of the parties.

Negligence: Liability. An important factor to be considered in apportioning fault is
the extent to which each person’s risk-creating conduct failed to meet the applicable
legal standard.

Motor Vehicles: Highways. Drivers are required to maintain a proper lookout for
their own safety and the safety of others.

Motor Vehicles: Highways: Right-of-Way. A “go” signal at a street intersection
confers no authority on the driver of an automobile who receives this signal to pro-
ceed across that intersection regardless of other persons or vehicles that may already
be within it. It is not a command to go but a qualified permission to proceed lawfully
and carefully in the direction indicated.

___i___:__ . A vehicle entering a street intersection with a traffic light in the
driver of the vehicle’s favor is under obligation to use due care and to yield the
right-of-way to vehicles in the intersection. His right-of-way is subject to the rights
of those already in the intersection.

Pedestrians: Motor Vehicles: Highways: Words and Phrases. A place of safety is
any place established by the evidence that is occupied by a pedestrian just prior to sud-
den movement where he is then safe from injury, considering the facts and circum-
stances in each case then existing.

Pedestrians: Motor Vehicles: Highways. The determining element in a car-
pedestrian accident is the pedestrian’s sudden movement into the vehicle’s path
followed by an almost instantaneous collision.

Political Subdivisions Tort Claims Act: Liability. In determining whether the dis-
cretionary function exemption to the Political Subdivisions Tort Claims Act applies,
the court must first consider whether the conduct is a matter of choice for the acting
employee. If the court determines that the conduct involves an element of judgment,
it must then determine whether that judgment is of the kind that the discretionary
function exemption was designed to shield.

Public Officers and Employees: Immunity. If a statute, regulation, or policy spe-
cifically prescribes a course of action which an employee must follow, then there is
no discretionary immunity.

— . An employee’s conduct must involve judgment or choice or there is no
discretion for the discretionary function exemption to protect.

Negligence: Damages: New Trial: Appeal and Error. When a fact finder has used
an incorrect standard of care in apportioning fault between a plaintiff and a defend-
ant, the appropriate appellate remedy will generally be to remand for a new trial so
the fact finder can employ the correct standard in its apportionment analysis.

Appeal from the District Court for Douglas County:

J. RUSseLL DERR, Judge. Reversed and remanded for a new trial.

David M. Woodke and Aimee C. Bataillon, of Woodke &

Gibbons, P.C., L.L.O., and Matthew G. Miller for appellant.

Robert J. Hamer, Deputy Omaha City Attorney, for appellee.
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Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK,
and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

Georgett Tadros was seriously injured when she was struck by
a vehicle as she walked across West Center Road in Omabha,
Nebraska. Tadros alleged that the City of Omaha (City) was neg-
ligent in programming the crosswalk signal at the intersection and
that the driver who struck her was negligent in failing to yield the
right-of-way to a pedestrian. The district court found that Tadros’
contributory negligence precluded her from recovery, and it dis-
missed her petition. Tadros appealed, and the City has filed a
cross-appeal.

SCOPE OF REVIEW
[1] In actions brought pursuant to the Political Subdivisions
Tort Claims Act, the findings of a trial court will not be disturbed

on appeal unless they are clearly wrong. Cerny v. Cedar Bluffs
Jr/Sr. Pub. Sch., 267 Neb. 958, 679 N.W.2d 198 (2004).

FACTS

On December 16, 1999, Tadros was crossing West Center Road
at the intersection of 133d Street and was struck by a pickup truck
driven by James Bowley, Jr. When Tadros started to cross the
street, the white “walk” light on the crosswalk signal was illumi-
nated. According to Tadros’ petition, the signal changed to red as
she stepped from the median in the middle of West Center Road.
As she crossed the northernmost eastbound lane, an eastbound
white car that had entered the intersection came to a sudden stop
and allowed Tadros to pass. She proceeded across the northern-
most eastbound lane of traffic, but when she reached the south-
ernmost eastbound lane, she was struck by Bowley’s pickup.

West Center Road runs east and west. At the intersection in
question, for westbound traffic, there is a right-turn lane, two
through-traffic lanes, and a left-turn lane. A 7-foot-9-inch-wide
median separates the westbound left-turn lane from the two east-
bound lanes. The total crossing distance across West Center Road
from the north curb to the south curb is 81 feet 10 inches. The
distance from the north curb to the middle of the southernmost
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eastbound lane of West Center Road, where Tadros was struck,
measures 78 feet.

At the intersection of 133d Street and West Center Road, there
is an unmarked crosswalk with a signal that may be activated
only by a pedestrian manually pressing the crosswalk button. At
the time of this accident, the crosswalk signal was set as follows:
7 seconds for the white “walk” light, 11 seconds for the flashing
“don’t walk” light, and 4 seconds for the solid “don’t walk” light.
There was also a 1-second period when the traffic lights were red
in all directions. The total allotted time for the crosswalk signal
was 23 seconds.

Tadros filed a petition in Douglas County District Court alleg-
ing that Bowley and the City were negligent and seeking to
recover damages for injuries she sustained. She alleged that the
City had failed to program the crosswalk signal to provide a suf-
ficient amount of time for a pedestrian to cross all lanes of West
Center Road, failed to provide a pedestrian-activated crosswalk
signal or detector on the median, and failed to program the sig-
nal in accordance with the appropriate design standards in the
industry. She alleged that Bowley was negligent in failing to keep
a reasonable and proper lookout, failing to keep his vehicle under
reasonable and proper control, failing to yield the right-of-way to
a pedestrian in a crosswalk, and operating his vehicle at a speed
unreasonable under the circumstances then and there existing.

The City answered, claiming that it had discretionary function
immunity pursuant to Neb. Rev. Stat. § 13-910(2) (Cum. Supp.
2002). It also claimed that Tadros was contributorily negligent in
failing to keep an adequate lookout for oncoming traffic and in
leaving the median, a place of safety, and walking into the path
of oncoming traffic without looking.

Tadros’ last memory before the incident was leaving a bank
near the northeast corner of 133d Street and West Center Road,
where she had transacted business. She testified that she had
crossed West Center Road using the pedestrian crosswalk many
times, that she knew the pedestrian signal was “very short,” that
she had previously experienced trouble crossing in the time allot-
ted, and that “everybody tried to speed up at this intersection.”

The district court found that Tadros was walking in a slight
southeasterly direction from the north curb to the south curb and
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was within the general area where crosswalk markings would be
if they existed. It found that Tadros had suffered extremely seri-
ous injuries and that many of the injuries were permanent and
would likely be the source of additional health complications in
the future.

The court found that the City was not entitled to discretionary
function immunity under § 13-910(2) because its setting of the
pedestrian crossing light was dictated by the Manual on Uniform
Traffic Control Devices (manual). Upon reading the appropriate
sections of the manual in pari materia, the court concluded that
the “pedestrian clearance interval” included the flashing “don’t
walk” signal of 11 seconds, the solid “don’t walk” signal of 4
seconds, and the additional 1-second “all red” signal, for a total
of 16 seconds.

The court then considered the negligence of the City in failing
to time the pedestrian clearance interval according to the manual.
1t found that Tadros had presented sufficient evidence to establish
liability on the part of the City. However, the court found that
Tadros was contributorily negligent when she left a place of
safety on the median; proceeded against a solid “don’t walk” sig-
nal, which indicated she did not have the right-of-way; and was
struck by oncoming traffic.

In comparing the negligence of the parties, the court con-
cluded that Tadros was guilty of contributory negligence equal
to or greater than that of the City and that Bowley’s negligence
was, at best, minimal. The court accorded the following per-
centages of negligence: 50 percent to Tadros, 40 percent to the
City, and 10 percent to Bowley. Because the court found that
Tadros’ percentage of negligence was 50 percent, she was pre-
cluded from recovery pursuant to Neb. Rev. Stat. § 25-21,185.09
(Reissue 1995).

ASSIGNMENTS OF ERROR
Tadros assigns the following errors: The district court erred
(1) in finding that the pedestrian clearance interval consists of
more than the flashing “don’t walk” signal, when the manual and
expert testimony indicated otherwise; (2) in failing to consider
the statutory and common-law duties of Bowley and the substan-
tial evidence that he breached such duties; (3) in finding that
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Tadros was 50 percent negligent for leaving a place of safety and
proceeding into oncoming traffic without looking; (4) in failing
to consider Tadros’ statutory duty to immediately proceed to the
sidewalk once she had partially completed her crossing of West
Center Road; and (5) in misapplying the law when determining
the degree of Tadros’ contributory negligence, if any.

The City’s cross-appeal asserts that the district court erred
in not finding that the setting of traffic signal timing is a dis-
cretionary function, which would give the City immunity from
liability.

ANALYSIS

PEDESTRIAN CLEARANCE INTERVAL
Tadros claims the district court erred in its determination of
what constitutes a pedestrian clearance interval. The amount of
time allotted for a pedestrian to cross the intersection in question
is an important element in assessing the City’s negligence.
Neb. Rev. Stat. § 60-6,118 (Reissue 2004) states:

Consistent with the provisions of the Nebraska Rules of
the Road, the Department of Roads may adopt and promul-
gate rules and regulations adopting and implementing a
manual providing a uniform system of traffic control devices
on all highways within this state which, together with any
supplements adopted by the department, shall be known as
the Manual on Uniform Traffic Control Devices.

The parties do not dispute the fact that the manual is applicable
to this case.

The manual states at paragraph 4D-7, “Pedestrian Intervals
and Phases”:

Under normal conditions, the WALK interval should be
at least 4 to 7 seconds in length so that pedestrians will have
adequate opportunity to leave the curb before the clearance
interval is shown. . . .

A pedestrian clearance interval shall always be provided
where pedestrian signal indications are used. It shall consist
of a flashing DON[’]T WALK indication. The duration
should be sufficient to allow a pedestrian crossing in the
crosswalk to leave the curb and travel to the center of the
farthest traveled lane before opposing vehicles receive a
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green indication (normal walking speed is assumed to be 4
feet per second).

The parties disagreed as to whether the pedestrian clearance
interval for the crosswalk in question would include the flashing
“don’t walk” signal, the solid “don’t walk™ signal, and the 1-
second period when the traffic signals were red in all directions.

The district court interpreted the manual to require that the
pedestrian clearance interval include the flashing “don’t walk”
signal, the solid “don’t walk” signal, and the additional 1-second
“all red” period, for a total of 16 seconds. It concluded that a
finding that the pedestrian clearance interval was limited to only
the period when the flashing “don’t walk” signal was activated
would be inconsistent with an interpretation of paragraph 4D-7
in its entirety.

[2] The district court’s interpretation of the manual presents a
question of law. When reviewing questions of law, an appellate
court has an obligation to resolve the questions independently of
the conclusion reached by the trial court. Blue Cross and Blue
Shield v. Dailey, 268 Neb. 733, 687 N.W.2d 689 (2004).
Therefore, we review the terms of the manual independent of the
determination made by the district court.

The plain language of the manual states that a pedestrian
clearance interval consists of the flashing “don’t walk” signal.
We conclude that the district court’s interpretation that the pedes-
trian clearance interval also included the solid “don’t walk™ sig-
nal and the 1-second “all red” period was incorrect. It is obvious
that the purpose of the 4-second solid “don’t walk” signal and the
1-second “all red” signal was to give pedestrians the necessary
time to move from the middle of the “farthest traveled” traffic
lane before oncoming traffic begins moving.

The intersection in question measured 78 feet from the north
curb to the middle of the southernmost lane, which was the area
where Tadros was struck. At a rate of 4 feet per second, a pedes-
trian would require 19.5 seconds to cross from the north curb to
the middle of the southernmost lane during the flashing “don’t
walk” signal. The flashing “don’t walk” signal at the intersec-
tion of 133d Street and West Center Road provided an interval
of just 11 seconds. Assuming a normal walking speed of 4 feet
per second, Tadros could have walked only 44 feet. This interval
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could potentially strand pedestrians on the median with no way
to reactivate the crosswalk signal. There was no pedestrian acti-
vation device on the median. A pedestrian would then have
to either cross the eastbound lanes of traffic against the solid
“don’t walk” signal or wait for another pedestrian to activate the
crosswalk signal.

Since the district court erred in its determination of the pedes-
trian clearance interval, the court also relied upon erroneous in-
formation in its apportionment of the City’s negligence.

[3] In actions brought pursuant to the Political Subdivisions
Tort Claims Act, the findings of a trial court will not be dis-
turbed on appeal unless they are clearly wrong. Cerny v. Cedar
Bluffs Jr/Sr. Pub. Sch., 267 Neb. 958, 679 N.W.2d 198 (2004).
Determining apportionment of negligence is solely a matter for
the fact finder, and its action will not be disturbed on appeal if
it is supported by credible evidence and bears a reasonable rela-
tionship to the respective elements of negligence proved at trial.
Aguallo v. City of Scottsbluff, 267 Neb. 801, 678 N.W.2d 82
(2004).

[4,5] In Aguallo, we stated that the common-law concept of
contributory negligence has been abrogated by comparative neg-
ligence, which relieved the parties of an all-or-nothing situation.
The apportionment of damages is determined by considering the
relative fault of the parties.

[An] important factor to be considered in apportioning fault
is “the extent to which [each person’s risk-creating] conduct
failed to meet the applicable legal standard.” Restatement
(Third) of Torts: Apportionment of Liability § 8, comment c.
at 87 (2000). That party X deviated substantially from its
standard of care while party Y’s deviation was only slight
suggests that X should shoulder a higher burden for the
damage done.
Aguallo, 267 Neb. at 808, 678 N.W.2d at 90.

In the case at bar, the district court failed to properly consider
the extent to which the City’s conduct failed to meet the applica-
ble legal standard. The court’s apportionment of negligence did
not bear a reasonable relationship to the respective elements of
negligence proved by Tadros at trial. Although the court found
that the City was negligent in setting the pedestrian clearance
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interval, it did not properly consider the effect of the City’s fail-
ure to properly set the pedestrian clearance interval.

The City set an interval of only 11 seconds when it should
have allowed 19.5 seconds. Eleven seconds would allow a pedes-
trian to walk 44 feet across the intersection instead of 78 feet, the
distance from the north curb to the middle of the southernmost
eastbound lane of West Center Road. This difference of 34 feet
should have been considered by the district court in apportioning
the City’s negligence. The court did not properly consider the
City’s duty to ensure that the crosswalk signal provided sufficient
time for a pedestrian to cross the intersection.

In comparing the relative fault of the parties, the proper amount
of time for the pedestrian clearance interval was a significant fac-
tor that the district court did not consider in its assessment of the
City’s standard of care. The court’s apportionment of the City’s
negligence was clearly wrong.

BOWLEY’S NEGLIGENCE

The district court found that Bowley’s negligence was minimal
in that “he possibly should have been more alert to the fact that he
was approaching an intersection which contained an unmarked
crosswalk and that the ‘white vehicle’” had quickly stopped in the
next lane in front of him.”

[6] The law imposes several duties upon drivers. Every driver
is required to exercise due care to avoid colliding with a pedes-
trian upon any roadway. See Neb. Rev. Stat. § 60-6,109 (Reissue
2004). “Whenever any vehicle is stopped at a marked crosswalk
or at any unmarked crosswalk at an intersection to permit a
pedestrian to cross the roadway, the driver of any other vehicle
approaching from the rear shall not overtake and pass such
stopped vehicle.” Neb. Rev. Stat. § 60-6,153(3) (Reissue 2004).
Drivers are required to maintain a proper lookout for their own
safety and the safety of others. See Springer v. Bohling, 263 Neb.
802, 643 N.W.2d 386 (2002).

Tadros was struck within a crosswalk area. When she entered
the northernmost eastbound lane, the driver of a white car in that
lane stopped for her. Bowley did not see Tadros. He proceeded
through the intersection and did not stop until his vehicle struck
Tadros. An engineer who analyzed automobile accidents testified
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that Bowley should have been able to see Tadros from as far west
as 134th Street. :
[7,8] In Styskal v. Brickey, 158 Neb. 208, 217, 62 N.W.2d 854,
861 (1954), this court stated:
“A ‘go’ signal at a street intersection confers no authority
on the driver of an automobile who receives this signal to
proceed across that intersection regardless of other persons
or vehicles that may already be within it. It is not a com-
mand to go but a qualified permission to proceed lawfully
and carefully in the direction indicated . . . ”

A vehicle entering a street intersection with a traffic
light in his favor is under obligation to use due care and to
yield the right-of-way to vehicles in the intersection. His
right-of-way is subject to the rights of those already in the
intersection.

Tadros was already in the intersection when Bowley ap-
proached. She was seen by the driver of the white car, and she had
the right-of-way to proceed. Witnesses testified that Tadros was
walking at a “slow” or “normal” pace across the intersection. No
one stated that she suddenly left the median.

At trial, Bowley testified that he was driving east in the south
or curb lane of West Center Road. He recalled a white car in the
northernmost eastbound lane but could not recall if it was ahead
of him. In an earlier deposition, he stated that the white car was
farther east than he was. On cross-examination, Bowley said he
hit Tadros after he had passed through the intersection. He did
not notice the white car slowing down.

Paul Gilinsky testified that he was traveling eastbound on
West Center Road just before the accident. He was in the right-
hand lane as he approached the intersection of 133d Street and
West Center Road, and a red pickup truck was in front of him.
Gilinsky said that he was traveling at about 45 miles per hour and
that the pickup was traveling at about the same speed. He saw a
woman standing on the northeast corner of the intersection of
133d Street and West Center Road as he drove through the inter-
section of 134th Street and West Center Road. He saw her on the
westernmost portion of the median, saw her step off the median,
and saw her walk across the street at a normal pace. He saw a
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white car in the left-hand eastbound lane stop, and he saw the
woman walk in front of that car. Gilinsky then saw the pickup hit
the woman.

[9,10] In Bashus v. Turner, 218 Neb. 17, 20, 352 N.W.2d 161,
164 (1984), we stated that a place of safety is “any place estab-
lished by the evidence that is occupied by the pedestrian just
prior to sudden movement where he is then safe from injury, con-
sidering the facts and circumstances in each case then existing.”
We held that the determining element in a car-pedestrian accident
is the pedestrian’s sudden movement into the vehicle’s path fol-
lowed by an almost instantaneous collision. Id. The record does
not support a finding that Tadros made any sudden movement
into the path of Bowley’s pickup. Tadros had time to walk in
front of the white car and into the southernmost lane of east-
bound traffic before she was hit by Bowley.

Bowley had a duty to maintain a proper lookout. See Springer
v. Bohling, 263 Neb. 802, 643 N.W.2d 386 (2002). He did not see
Tadros; however, the driver of the white car saw her and stopped
as she crossed the intersection. Tadros was also seen by Gilinsky,
who saw her step off the median and walk across the street at a
normal pace. He saw the white car stop for her, and he saw
Tadros walk in front of that car. He then saw Bowley hit Tadros.

Bowley breached his duty to maintain a proper lookout and his
duty not to overtake and pass a vehicle that had stopped at the
crosswalk to allow Tadros to cross the street. He had a duty to
yield to Tadros, who was still in the intersection. The district
court failed to consider the extent to which Bowley’s conduct
failed to meet his duty to Tadros. The district court’s apportion-
ment of negligence to Bowley did not bear a reasonable relation-
ship to the respective elements of Bowley’s negligence which
were proved at trial. The court’s apportionment of Bowley’s neg-
ligence was clearly wrong.

DISCRETIONARY FUNCTION EXEMPTION
In its cross-appeal, the City argues that the district court erred
in not finding that setting the pedestrian clearance interval was a
discretionary function involving inherent public policy issues,
which would therefore exempt the City from liability. Section
13-910 provides, in pertinent part:
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The Political Subdivisions Tort Claims Act . . . shall not
apply to:

(2) Any claim based upon the exercise or performance of
or the failure to exercise or perform a discretionary function
or duty on the part of the political subdivision or an em-
ployee of the political subdivision, whether or not the dis-
cretion is abused.

[11-13] A two-step analysis is used to determine whether the
discretionary function exemption applies. Aguallo v. City of
Scottsbluff, 267 Neb. 801, 678 N.W.2d 82 (2004). The court must
first consider whether the conduct is a matter of choice for the
acting employee. /d. “This inquiry is mandated by the language
of the exception; conduct cannot be discretionary unless it
involves an element of judgment or choice.” Id. at 809, 678
N.W.2d at 90. If the court determines that the conduct involves
an element of judgment, it must then determine whether that
Jjudgment is of the kind that the discretionary function exemption
was designed to shield. /d. If the statute, regulation, or policy
specifically prescribes a course of action which an employee
must follow, then there is no discretionary immunity. See Maresh
v. State, 241 Neb. 496, 489 N.W.2d 298 (1992). The employee’s
conduct must involve judgment or choice or there is no discretion
for the discretionary function exemption to protect. See Jasa v.
Douglas County, 244 Neb. 944, 510 N.W.2d 281 (1994).

In the case at bar, the district court concluded that the manual
required the City to set the pedestrian clearance interval and that
the City had no discretion in making that determination. We con-
sidered the issue of discretionary immunity in the installation of
traffic control devices in McCormick v. City of Norfolk, 263 Neb.
693, 641 N.W.2d 638 (2002), and concluded that discretionary
immunity protected the city’s act or omission in not installing
traffic control devices in response to changed traffic circum-
stances. In Maresh, we held that discretionary immunity did not
protect the State from liability where the State did not require -
a contractor to use, place, or install traffic control devices or
markings on a highway under construction as provided for in the
manual.
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Neb. Rev. Stat. § 60-6,121 (Reissue 2004) requires that all
traffic control devices erected pursuant to the Nebraska Rules of
the Road conform to the manual. Once the City elected to install
the pedestrian crosswalk signal, it was required to conform to the
manual in determining the pedestrian clearance interval. As pre-
viously stated, the placement of traffic control devices is a dis-
cretionary function. See Maresh v. State, supra. However, once
such traffic control devices are in place, § 60-6,121 requires that
“[a]ll such traffic control devices erected pursuant to the rules
shall conform with the manual.” Thus, the crosswalk signal was
required to conform with the manual, and there was no element
of choice for which discretionary immunity would apply.

The City did not state any reason for a deviation from the tim-
ing set forth in the manual. The district court correctly concluded
that the setting of the pedestrian clearance interval was not the
product of judgment or choice, because there was no discretion
allowed in setting the interval.

Where the challenged governmental activity involves safety
considerations under an established policy rather than the
balancing of competing public policy considerations, the
rationale for the exception falls away and the United States
will be held responsible for the negligence of its employ-
ees. . . .

“For the government to show merely that some choice
was involved in the decision-making process is insufficient
to activate the discretionary function exception. The bal-
ancing of policy considerations is a necessary prerequisite.”

(Citations omitted.) Aslakson v. United States, 790 F.2d 688, 693
(8th Cir. 1986).

The district court correctly concluded that any alleged dis-
cretion in setting the pedestrian clearance interval was not the
kind of judgment that the discretionary function exemption was
designed to shield. We find no merit to the City’s cross-appeal
because the City was not entitled to discretionary function immu-
nity under § 13-910(2).

CONCLUSION
[14] The judgment of the district court finding that the City
was not immune from liability was correct. However, the court’s
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apportionment of negligence did not bear a reasonable relation-
ship to the respective elements of negligence proved at trial. The
court’s failure to consider the duties of the City and Bowley in
determining their respective negligence invalidates the court’s
analysis of the comparative responsibility of the parties. In
Aguallo v. City of Scottsbluff, 267 Neb. 801, 678 N.W.2d 82
(2004), we stated that when a fact finder has used an incorrect
standard of care in apportioning fault between a plaintiff and a
defendant, the appropriate appellate remedy will generally be to
remand for a new trial so the fact finder can employ the correct
standard in its apportionment analysis. Pursuant to our decision
in Aguallo, the judgment of the district court is reversed and the
cause is remanded for a new trial.
REVERSED AND REMANDED FOR A NEW TRIAL.
STEPHAN, J., not participating.
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WRIGHT, J.
NATURE OF CASE
The Nebraska Commission on Law Enforcement and Criminal
Justice (Commission) approved the revocation of Steven J.
Hauser’s Nebraska law enforcement certificate. The Hall County
District Court affirmed the Commission’s decision, and Hauser
appeals. '

SCOPE OF REVIEW .

[1] A judgment or final order rendered by a district court in a
judicial review pursuant to the Administrative Procedure Act
(APA) may be reversed, vacated, or modified by an appellate
court for errors appearing on the record. Lein v. Nesbitt, ante p.
109, 690 N.Ww.2d 799 (2005).

[2] When reviewing an order of a district court under the APA
for errors appearing on the record, the inquiry is whether the
decision conforms to the law, is supported by competent evi-
dence, and is not arbitrary, capricious, or unreasonable. /d.

BACKGROUND

Hauser received his certification as a law enforcement officer
and became a Nebraska state trooper in 1978. In 1999, the exec-
utive director of the Commission received a petition signed by
residents of North Platte, Nebraska, and the vicinity requesting
revocation of Hauser’s law enforcement certificate. The execu-
tive director requested an investigation pursuant to 79 Neb.
Admin. Code, ch. 9, § 006.02 (1998), to determine whether the
allegations against Hauser were within the purview of Neb. Rev.
Stat. § 81-1403(5) (Reissue 1999) (now found at § 81-1403(6)
(Cum. Supp. 2004)).

Following the investigation, the Nebraska Law Enforcement
Training Center (Training Center), acting as the relator on behalf
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of the State of Nebraska, filed an administrative complaint
against Hauser with the Nebraska Police Standards Advisory
Council (Council). The operative complaint alleged that he had
abused his wife throughout 1998; provided false information to a
law enforcement officer; and violated the duties and responsibil-
ities set forth in his oath of office and various policies, codes, and
canons of ethics of the Nebraska State Patrol (State Patrol). The
complaint also alleged that Hauser’s actions represented incom-
petence, neglect of duty, and/or physical, mental, or emotional
incapacity which warranted revocation. Hauser’s amended
answer challenged the substance of the complaint and the pro-
cedure employed.

The matter came before the Council in August 2000, and at
‘Hauser’s request, the hearing was bifurcated. The first stage
addressed claims relating to the Council’s authority to hear the
matter. The evidence presented established that the Council ini-
tially reviewed the rules in title 79, chapter 9, of the Nebraska
Administrative Code; passed on the rules; and relayed them to
the Commission, which then approved and formally promulgated
the rules pursuant to the APA. There was no evidence adduced
that the State Patrol’s code of ethics or the State Patrol’s disci-
plinary procedures and code of conduct had been promulgated
under the APA or filed with the Nebraska Secretary of State. The
Council determined that it had jurisdiction and proceeded to the
merits of the allegations against Hauser.

After hearing evidence regarding the alleged misconduct, the
Council found that Hauser had physically abused his wife sev-
eral times in 1998 and had lied to an investigating officer regard-
ing one of those incidents. It concluded that Hauser’s actions
amounted to a neglect of his duties and emotional incapacity.
Finding that the State had proved the existence of one or more
statutory grounds for revocation of Hauser’s law enforcement
certificate, the Council ordered such revocation.

The matter was then forwarded to the Commission. The
Commission found that Hauser’s behavior violated the State
Patrol’s code of ethics, the canons of police ethics, and those
regulations governing general rules of conduct and demon-
strated neglect of duty and emotional incapacity as set out in
§ 81-1403(5). It found that lying to an investigating officer also
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violated the codes set forth above. Based upon such findings and
conclusions of law, the Commission approved revocation of the
Nebraska law enforcement officer certificate issued to Hauser.

Hauser appealed to the district court under the APA. The dis-
trict court reversed the Commission’s decision, concluding that it
was made in excess of the Commission’s statutory authority, that
the Commission had no power to revoke Hauser’s certificate, and
that the Council had not passed any rules or regulations govern-
ing the revocation of law enforcement certificates.

The Council and the Commission appealed, and we reversed,
finding that the district court erred in determining that the regu-
lations promulgated concerning the revocation of certificates
were invalid. See Hauser v. Nebraska Police Stds. Adv. Council,
264 Neb. 605, 650 N.W.2d 760 (2002). We noted that the
Commission and the Council were not separate agencies; rather,
the Council was a standing committee of the Commission. As
such, the Commission was charged with the promulgation, adop-
tion, and filing of rules and regulations with the Secretary of
State. We concluded that the Commission had performed these
functions with respect to the regulations concerning revocation
of certificates and that such regulations were valid. We therefore
remanded the cause to the district court for further proceedings.

On remand, the district court found that the Council and the
Commission could consider the internal policies and oath of
office of the State Patrol in determining whether there were statu-
tory grounds for revoking Hauser’s law enforcement certificate.
It found by clear and convincing evidence that Hauser had vio-
lated § 81-1403(5) by neglecting his duties and conducting him-
self in such a manner as to show emotional incapacity to continue
to be a certified law enforcement officer. It therefore affirmed the
decisions of the Council and the Commission which revoked
Hauser’s law enforcement certificate. Hauser timely appealed.

ASSIGNMENTS OF ERROR
Hauser assigns the following errors to the decision of the dis-
trict court: (1) the court’s conclusion that it was proper for the
Council and the Commission to rely on the State Patrol’s codes
of ethics and conduct and Hauser’s oath of office in revoking his
law enforcement certificate; (2) the court’s finding that clear and
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convincing evidence established the statutory grounds for revok-
ing his law enforcement certificate; (3) the court’s failure to find
due process violations stemming from the participation of the
Nebraska Attorney General in the revocation process; and (4)
the court’s application of 2000 Neb. Laws, L.B. 994, in reaching
its decision.

ANALYSIS

CobEgs oF CONDUCT AND ETHICS

Hauser argues that the district court erred in finding that the
State Patrol’s codes of conduct and ethics and his oath of office
could be taken into consideration in determining whether he
neglected his duties or lacked the emotional capacity to possess a
law enforcement certificate. He claims that these policies should
not have been considered because they were not adopted pursuant
to the APA.

Hauser asserts that our decision in McAllister v. Nebraska
Dept. of Corr. Servs., 253 Neb. 910, 573 N.W.2d 143 (1998), pre-
vents the use of the State Patrol codes of conduct and ethics and
the oath of office in evaluating his conduct because they have not
been filed with the Secretary of State. McAllister involved an
agency’s disciplinary regulations that had not been filed with the
Secretary of State pursuant to the APA. We held that agency rules
and regulations that prescribe a penalty must be filed pursuant
to the APA. The disciplinary regulations applied in McAllister
contained a penalty provision, and therefore, we held they were
invalid.

Hauser’s argument ignores the fact that the district court did
not use the State Patrol’s internal policies or the oath of office to
prescribe a penalty. Instead, the court based its decision to affirm
the revocation of Hauser’s certificate on the statutory grounds set
forth in § 81-1403(5). The court merely used the codes to deter-
mine whether the grounds described in § 81-1403(5) had been
violated. The only agency rules used to prescribe a penalty were
the Commission’s rules for revocation of law enforcement cer-
tificates, and evidence was presented which showed that these
rules had been established pursuant to the APA.

The duties of the Council and the Commission are currently
set out in Neb. Rev. Stat. § 81-1401 et seq. (Reissue 1999 &
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Cum. Supp. 2004). At all times relevant to this case, § 81-1403
provided:
Subject to review and approval by the commission, the
council shall:

(5) Revoke such certificates according to rules and regu-
lations established by the council which shall include, but
not be lmited to, revocation for (a) incompetence, (b)
neglect of duty, and (c) physical, mental, or emotional inca-
pacity. Such rules and regulations shall include a procedure
for hearing appeals of any person who feels that the revo-
cation of his or her certificate was in error.

The district court found that the code of conduct, the code of
ethics, and the oath of office were guidelines for evaluating and
making determinations as to the duties and conduct expected of
a State Patrol trooper and that they could be used in deciding
whether a certificate should be revoked under § 81-1403(5).

Throughout 1998, Hauser engaged in numerous acts of
domestic violence against his wife. On September 26, Hauser
slapped his wife’s face multiple times and grabbed her around
the neck, causing her to fall to the floor. A call was made to the
911 emergency dispatch center because Hauser’s wife was unre-
sponsive. When law enforcement officers arrived following the
call, Hauser denied having had any physical contact with his
wife. This directly contradicted her testimony and the physical
evidence. The court also found that Hauser had numerous oppor-
tunities during 1998 to extricate himself from this pattern of
domestic violence.

The district court concluded that a certified law enforcement
officer who violated the laws of the State of Nebraska by assault-
ing his wife and who then gave false information to police offi-
cers about that assault had violated § 81-1403(5) by neglecting
his duties and conducting himself in a manner that demonstrated
emotional incapacity to be a certified law enforcement officer.

In concluding that these codes and Hauser’s oath of office
were properly taken into consideration in determining whether
Hauser neglected his duties, the district court relied upon Scort v.
State ex rel. Board of Nursing, 196 Neb. 681, 244 N.W.2d 683
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(1976), overruled on other grounds, Langvardt v. Horton, 254
Neb. 878, 581 N.W.2d 60 (1998).

The Board of Nursing of the State of Nebraska denied Hazel
Scott’s application for a professional nursing license. Neb. Rev.
Stat. § 71-1,132.29 (Reissue 1971) provided in part that the board
could deny a license upon proof that the applicant was guilty of
“unprofessional conduct.” Nebraska statutes did not define the
term, but the board had adopted general standards as to what con-
stituted unprofessional conduct.

We affirmed the denial of Scott’s application and cited Kansas
State Board of Healing Arts v. Foote, 200 Kan. 447, 436 P.2d 828
(1968). The Kansas Supreme Court had answered a similar con-
tention by stating: “ ‘It would indeed be difficult, not to say im-
practical, in carrying out the purpose of the act, for the legislature
to list each and every specific act or course of conduct which
might constitute such unprofessional conduct of a disqualifying
nature. . . .~ Scott, 196 Neb. at 690-91, 244 N.W.2d at 689.

In In re Complaint Against Jones, 255 Neb. 1, 581 N.W.2d 876
(1998), we examined the Nebraska Code of Judicial Conduct in
regard to the conduct of a county judge. The penalty for violation
of the code was set forth in Neb. Rev. Stat. § 24-722 (Reissue
1995), which provided: “A . . . judge of any court of this state
may be reprimanded, disciplined . . . or removed from office for
. . . (6) conduct prejudicial to the administration of justice that
brings the judicial office into disrepute.” The special master con-
cluded that the judge’s conduct had violated the code, and the
Nebraska Commission on Judicial Qualifications recommended
that the judge be removed from office.

The judge petitioned this court to modify or reject the com-
mission’s recommendation. Qur inquiry was whether the charges
were supported by clear and convincing evidence, which canons
of the Code of Judicial Conduct had been violated, and which
subsections of § 24-722 had been violated. We examined the
actions of the judge in light of the Code of Judicial Conduct in
order to determine whether such conduct violated § 24-722(6).

Both Scort and In re Complaint Against Jones support our con-
clusion that the Council, the Commission, and the district court did
not err in relying upon the State Patrol’s codes and oath of office
to determine whether Hauser’s conduct violated § 81-1403(5).
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These codes were properly used as a guide to evaluate whether
Hauser neglected his duties. Hauser’s first assignment of error has
no merit.

SUFFICIENCY OF EVIDENCE

Hauser claims the district court erred in finding clear and con-
vincing evidence to establish statutory grounds for revoking his
law enforcement certificate. All but one of the incidents involv-
ing Hauser and his wife occurred at a time when he was not act-
ing in his capacity as a state trooper.

[3] A state trooper is not relieved of compliance with
§ 81-1403(5) simply because he or she is “off duty.” A police offi-
cer on “off-duty” status is obligated to preserve the public peace
and to protect the lives and property of the public in general. See
State v. Wilen, 4 Neb. App. 132, 539 N.W.2d 650 (1995), citing
16A Eugene McQuillin et al., The Law of Municipal Corporations
§ 45.15 (3d ed. 1992). Police officers are considered to be under a
duty to respond as police officers 24 hours a day. State v. Wilen,
supra. It has been widely held, based both on common law and
statute, that a police officer is not relieved of his or her obligation
to preserve the peace while off duty. /d. A police officer is subject
to rules that regulate his or her conduct on and off duty, whether in
or out of uniform. Id. See, In re Appeal of Bonnett, 216 Neb. 587,
344 N.W.2d 657 (1984); Richardson v. City of Omaha, 214 Neb.
97, 333 N.W.2d 656 (1983). Hauser’s conduct both on and off duty
was properly considered in determining whether he had violated
§ 81-1403(5).

Hauser’s former wife testified regarding numerous occasions
when Hauser had physically and/or mentally abused her. After an
argument on February 3, 1998, Hauser held her to the ground by
sitting on top of her. When she refused to kiss him, he bit her
cheek. Later that day, she went to the home of a police officer,
who took photographs of her face and persuaded her to take legal
action. The officer testified regarding the incident and to the
authenticity of the photographs.

Following an argument, on June 10, 1998, Hauser restrained
his spouse by sitting on her. He held her in this position for 35 to
40 minutes and then grabbed her face and mouth with such force
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that an area from her chin to her nose was badly bruised. A
coworker testified to seeing the bruising the next day at work.

On September 26, 1998, after an argument, Hauser slapped his
wife’s face repeatedly and grabbed her by the neck, which caused
her to collapse. When Hauser’s son arrived on the scene, Hauser
stated that he thought he had killed her. A 911 call was made, but
was later canceled. Two police officers arrived later in the eve-
ning, and Hauser told them that he and his wife had argued but
that there was no physical contact.

At some point in October 1998, Hauser and his wife got into
an argument while he was on duty in his patrol car. He became
angry and grabbed one of her hands as if he was trying to break
it. He also put his arm around her neck and squeezed it.

After an argument, on November 30, 1998, Hauser grabbed
his wife and threw her off the bed. He then sat on top of her. After
Hauser got up, she attempted to leave the room, at which time he
grabbed her again and refused to let her go.

In December 1998, after another argument, Hauser refused to
let his spouse leave the room. He spit in her face, pushed her up
against a wall, and used his tongue to smear the spittle around her
face. As she tried to leave the room, he slammed her into the
doorframe. After she was allowed to leave, he caught up with her
and grabbed her inappropriately.

Hauser argues that Neb. Rev. Stat. § 81-2005 (Reissue 1999)
was the only statutory authority that set forth the duties of a state
trooper. He claims his behavior did not constitute a neglect of
any one of these duties or any duty promulgated under the APA.
Hauser’s reliance on § 81-2005 is misplaced. Section 81-2005
enumerates the powers but not necessarily all of the duties of a
state trooper. As we have stated above, the State Patrol’s internal
policies and oath of office may be used to determine the duties of
a trooper.

The State Patrol’s code of ethics requires that a trooper “keep
[his] private life unsullied as an example to all; maintain coura-
geous calm in the face of danger, scorn or ridicule; develop self-
restraint; and be constantly mindful of the welfare of others. [A
trooper is to be] [h]onest in thought and deed in both fhis] per-
sonal and official life.” The canons of police ethics, which are
incorporated into the State Patrol’s code of ethics, state that
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[t]he primary responsibility of the police service, and of
the individual officer, is the protection of the people of the
United States through the upholding of their laws . . . .

... Laxity of conduct or manner in private life, express-
ing either disrespect for the law or seeking to gain special
privilege, cannot but reflect upon the police officer and the
police service. The community and the service require that
the law enforcement officer lead the life of a decent and
honorable person.

The State Patrol’s code of conduct prescribes that
[e]mployees shall conduct themselves at all times, both on
and off duty, in such a manner as to reflect most favorably
on the Nebraska State Patrol. Conduct unbecoming shall
include that which brings the State Patrol into disrepute or
reflects discredit upon the employee as a member of the
Nebraska State Patrol . . . .

The evidence of Hauser’s abuse of his former spouse showed
clearly and convincingly that he neglected his duties in violation
of § 81-1403(5).

We do not reach the issue of whether Hauser’s conduct estab-
lished emotional incapacity. It is not necessary to prove both
neglect of duty and emotional incapacity in order to revoke a law
enforcement certificate. The evidence of Hauser’s neglect of duty
was enough to justify the revocation. One cannot continually
engage in a pattern of assaultive behavior toward one’s spouse
and not be in violation of § 81-1403(5), which justifies the revo-
cation of one’s law enforcement certificate.

[4] A judgment or final order rendered by a district court in a
judicial review pursuant to the APA may be reversed, vacated, or
modified by an appellate court for errors appearing on the record.
Lein v. Nesbitt, ante p. 109, 690 N.W.2d 799 (2005). When
reviewing an order of a district court under the APA for errors
appearing on the record, the inquiry is whether the decision con-
forms to the law, is supported by competent evidence, and is not
arbitrary, capricious, or unreasonable. Id. Whether a decision con-
forms to the law is by definition a question of law, in connection
with which an appellate court reaches a conclusion independent
of that reached by the lower court. Id. The district court’s decision
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affirming the revocation of Hauser’s law enforcement certificate
conformed to the law, was supported by competent evidence, and
was not arbitrary, capricious, or unreasonable.

DUE PROCESS AND RETROACTIVE APPLICATION

Hauser’s final assignments of error concern the district court’s
failure to find a procedural due process violation stemming from
the Attorney General’s participation in the hearing process and
the retroactive application of a change in the law.

Hauser claims that his due process rights were violated
because the Attorney General acted as a hearing officer during
the revocation proceedings. He argues that the Attorney General
should have appointed a special assistant attorney general to rep-
resent Hauser and another special assistant to act as the hearing
officer for the Council. He asserts that this approach would have
allowed the Attorney General to fulfill his duty as a voting mem-
ber of the Commission and preserve the impartiality of the revo-
cation proceedings.

Hauser also claims that the rule requiring certification for
employment with the State Patrol was improperly applied retro-
actively to him. He contends that prior to July 1, 2000, § 81-1401
et seq. (Reissue 1999) did not require a law enforcement certifi-
cate as a necessary prerequisite to performing law enforcement
duties or maintaining a job as a law enforcement officer. Hauser
claims that under the prior legislation, a law enforcement officer
could have his certificate revoked but still hold and exercise the
powers of his existing law enforcement position.

Pursuant to 2000 Neb. Laws, L.B. 994, § 2, which became
effective July 13, 2000, “[a} law enforcement officer shall pos-
sess a valid law enforcement officer certificate or diploma, as
established by the council, in order to be vested with the author-
ity of this section . . . ” Hauser contends that the amendment was
improperly applied because the complaint against him was first
processed on September 8, 1999. He claims therefore that he has
a constitutional right not to have his employment terminated by
a statutory change which if applied retroactively would impair or
interfere with his vested rights.

The issues of due process and the alleged improper application
of L.B. 994 were not presented to the Council or the Commission.
Hauser’s petition for review by the district court alleged:
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[Tlhe actions of the Defendant Council and Defendant
Commission and each of them violated and prejudiced the
substantial rights of the Plaintiff Hauser because such
agency decision is:

(1) In violation of constitutional provisions;

(ii) In excess of the statutory authority or jurisdiction of
the agency;

(iii) Made upon unlawful procedure;

(iv) Affected by other error of law;

(v) Unsupported by competent, material, and substantial
evidence in view of the entire record as made on review;

(vi) Arbitrary or capricious; or

(vii) In violation of Neb. Rev. Stat. §84-1413 (Reissue
1999).

[5] These general allegations did not establish that the issues

in question were presented to and considered by the district
court. Thus, the district court did not have the opportunity to ana-
lyze the issues or reach a decision regarding them. An appellate
court will not consider an issue on appeal that was not presented
to or passed upon by the trial court. Scurlocke v. Hansen, 268
Neb. 548, 684 N.W.2d 565 (2004). Therefore, we decline to con-
sider Hauser’s final assignments of error.

CONCLUSION

For the reasons set forth in this opinion, the judgment of the

district court is affirmed.

AFFIRMED.

DoucLas COUNTY, NEBRASKA, APPELLEE, V. JOSUE ANAYA
AND MARY ANAYA, HUSBAND AND WIFE, AS PARENTS OF
ROSA ARIEL ANAYA, A MINOR CHILD, APPELLANTS.

694 N.W.2d 601

Filed March 25, 2005. No. S-03-1446.

Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu-
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to
reach a conclusion independent of the decision reached by the court below.
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2. Constitutional Law: Statutes: Presumptions. A statute is presumed to be constitu-
tional, and all reasonable doubts will be resolved in favor of its constitutionality.

3. Civil Rights: Words and Phrases. The free exercise of religion means, first and fore-
most, the right to believe and profess whatever religious doctrine one desires.

4. Words and Phrases. The exercise of religion involves not only belief and profession
but the performance of, or abstention from, physical acts.

5. Civil Rights: Statutes. The right of free exercise of religion does not relieve an indi-
vidual of the obligation to comply with a valid and neutral law of general applicabil-
ity on the ground that the law proscribes conduct that his religion prescribes.

6. __ . A law that is neutral and of general applicability need not be justified by
a compelling governmental interest even if the law has the incidental effect of bur-
dening a particular religious practice.

7. ___:___ . Alawis neutral and of general applicability if it does not aim to infringe
upon or restrict practices because of their religious motivation and if it does not in a
selective manner impose burdens only on conduct motivated by religious belief.

8. Moot Question: Words and Phrases. A moot case is one which seeks to determine
a question which does not rest upon existing facts or rights, in which the issues pre-
sented are no longer alive.

9. Moot Question. A case becomes moot when the issues initially presented in litiga-
tion cease to exist or the litigants lack a legally cognizable interest in the outcome of
litigation.

Appeal from the District Court for Douglas County: PATRICIA A.
LAMBERTY, Judge. Affirmed.

Amy L. Mattern, of Whitner Law Firm, P.C., L.L.O., for
appellants.

Stuart J. Dornan, Douglas County Attorney, Brent Bloom, and
Megan Hottman, Senior Certified Law Student, for appellee.

Amy A. Miller for amici curiae American Civil Liberties Union
Foundation of Nebraska and Louise and Ray Spiering.

Patrick J. Phipps, of Metcalf, Thompson & Phipps, for amici
curiae Children’s Healthcare Is a Legal Duty et al.

HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE
The Douglas County District Court ordered Josue Anaya and
Mary Anaya to submit their daughter to testing for metabolic dis-
eases as required by Neb. Rev. Stat. § 71-519 (Cum. Supp. 2002).






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































