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Statutes: Intent. In construing a statute, a court must attempt to give effect to all of its
parts, and if it can be avoided, no word, clause, or sentence will be rejected as super-
fluous or meaningless.

Statutes: Legislature: Intent: Appeal and Error. In construing a statute, an appel-
late court should consider the statute’s plain meaning in pari materia and from its lan-
guage as a whole to determine the intent of the Legislature.

Statutes: Legislature: Intent. A preamble or policy statement in a legislative act is
not generally self-implementing, but may be used, if needed, for assisting in inter-
preting the legislative intent for the specific act of which the statement is a part.
Motions for New Trial: Legislature: DNA Testing. In the DNA Testing Act, Neb.
Rev. Stat. § 294116 et seq. (Cum. Supp. 2002), the Legislature provided (1) an
extraordinary remedy, vacation of the judgment, for the compelling circumstance in
which actual innocence is conclusively established by DNA testing and (2) an ordi-
nary remedy, a new trial, for circumstances in which newly discovered DNA evidence
would have, if available at the former trial, probably produced a substantially differ-
ent result.

Words and Phrases. To “exonerate” is to relieve, especially of a charge, obligation,
or hardship, or clear from accusation or blame.

Motions to Vacate: DNA Testing: Appeal and Error. The court should set aside
and vacate a conviction under the DNA Testing Act, Neb. Rev. Stat. § 29-4116 et seq.
(Cum. Supp. 2002), only where (1) the DNA testing results exonerate or exculpate the
person and (2) the results, when considered with the evidence of the case which
resulted in the underlying judgment, show a complete lack of evidence to establish an
essential element of the crime charged.

Criminal Law: Motions for New Trial: Evidence: Proof. A criminal defendant
who seeks a new trial on the basis of newly discovered evidence must show that if the
evidence had been admitted at the former trial, it would probably have produced a
substantially different result.

Statutes: Legislature: Presumptions: Judicial Construction. When legislation is
enacted which makes related preexisting law applicable thereto, it is presumed that the
Legislature acted with full knowledge of the preexisting law and judicial decisions of
the Supreme Court construing and applying it.

Motions for New Trial: DNA Testing. To warrant a new trial, the court must deter-
mine that newly discovered exculpatory evidence obtained pursuant to the DNA
Testing Act, Neb. Rev. Stat. § 29-4116 et seq. (Cum. Supp. 2002), must be of such a
nature that if it had been offered and admitted at the former trial, it probably would
have produced a substantially different result.

Motions to Vacate: DNA Testing. The DNA Testing Act, Neb. Rev. Stat. § 29-4116
et seq. (Cum. Supp. 2002), establishes a clear procedural framework for movants seek-
ing relief pursuant to the DNA Testing Act. First, a movant may obtain DNA testing
if, inter alia, the testing may produce noncumulative, exculpatory evidence relevant to
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the claim that the person was wrongfully convicted or sentenced. Second, the court
may vacate and set aside the judgment in circumstances where the DNA testing results
are either completely exonerative or highly exculpatory—when the results, when con-
sidered with the evidence of the case which resulted in the underlying judgment, show
a complete lack of evidence to establish an essential element of the crime charged. This
requires a finding that guilt cannot be sustained because the evidence is doubtful in
character and completely lacking in probative value. Third, in other circumstances
where the evidence is merely exculpatory, the court may order a new trial if the newly
discovered exculpatory DNA evidence is of such a nature that if it had been offered
and admitted at the former trial, it probably would have produced a substantially dif-
ferent result.

11. Motions for New Trial: DNA Testing: Appeal and Error. A motion for new trial
based on newly discovered exculpatory evidence obtained pursuant to the DNA
Testing Act, Neb. Rev. Stat. § 29-4116 et seq. (Cum. Supp. 2002), is addressed to the
discretion of the district court, and unless an abuse of discretion is shown, the court’s
determination will not be disturbed.

Appeal from the District Court for Lancaster County: PauL D.
MERRITT, JR., Judge. Affirmed.

Jerry L. Soucie, of Nebraska Commission on Public Advocacy,
for appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein for
appellee. :

Henbry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

GERRARD, J.

Herman D. Buckman was charged with and subsequently found
guilty of, pursuant to jury verdict, the first degree murder of
Denise Stawkowski, and use of a weapon to commit a felony. He
was also determined to be a habitual criminal. On March 2, 1989,
Buckman was sentenced to life imprisonment on the murder con-
viction and to 20 to 60 years’ imprisonment on the weapons
charge, as enhanced by the habitual criminal statute, to be served
consecutively to the sentence imposed for the murder. We
affirmed Buckman’s convictions and sentences on direct appeal,
and later affirmed the district court’s denial of Buckman’s motion
for postconviction relief. See State v. Buckman, 237 Neb. 936, 468
N.W.2d 589 (1991) (direct appeal), and State v. Buckman, 259
Neb. 924, 613 N.W.2d 463 (2000) (postconviction).



STATE v. BUCKMAN 507
Cite as 267 Neb. 505

The present appeal arises from a request for deoxyribonu-
cleic acid (DNA) testing brought by Buckman pursuant to the
DNA Testing Act, Neb. Rev. Stat. § 29-4116 et seq. (Cum.
Supp. 2002). An evidentiary hearing was held following DNA
testing of certain forensic evidence from Buckman’s trial, but
the district court denied Buckman’s motion to vacate and set
aside his convictions, brought under § 29-4123(2), and his
motion for new trial based on newly discovered evidence,
brought under § 29-4123(3) and Neb. Rev. Stat. § 29-2101 et
seq. (Cum. Supp. 2002). Buckman appeals from the denial of
those motions, arguing that the district court erred in denying
each of his motions.

I. BACKGROUND

1. TRIAL EVIDENCE
The victim was found dead during the early morning hours of
February 19, 1988, when a passer-by noticed her green, four-
door Chevrolet in a roadside ditch in northwest Lincoln. The vic-
tim was found lying across the front seat of the car, dead from
two gunshot wounds to the head. In State v. Buckman, 259 Neb.
at 927-28, 613 N.W.2d at 469-70, we summarized the record

established at Buckman'’s trial as follows:
The record shows that at the time of her death on February
19, 1988, the victim was a 25-year-old wife and mother of
four children. She was a drug dealer and a drug user who

sold drugs to several people.

The victim’s husband testified that the victim began
selling small quantities of methamphetamine to Buckman
and Goldie Fisher in December 1987. The victim kept a
record of her drug transactions in a blue trifold ledger,
along with the drugs, money, and razor blades for dividing
the drugs. In January 1988, Buckman and Fisher began to
purchase cocaine from the victim. Buckman and Fisher
paid for the drugs with cash or offered merchandise in
exchange for the drugs.

Shortly before the murder, Buckman became dissatisfied
with either the quantity or quality of the drugs he was buy-
ing from the victim. On at least one occasion, Buckman
threatened to steal any drugs the victim might have had.
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The morning before the day of the murder, Buckman and
Fisher traded a VCR for the balance due on an “eight-ball”
of drugs received earlier in the week from the victim. Later
that day, they were trying to sell leather jackets and baby
clothes to get money to pay Fisher’s babysitter. A few hours
before the murder, they tried to sell or trade a “.38 Special”
gun to the victim’s husband for drugs. The same caliber gun
was used to kill the victim.

It was established that when the victim was with Fisher
at approximately 1 a.m. on February 19, 1988, the victim’s
purse contained roughly $2,000 and three eight-balis of
cocaine. None of these items were found with the victim’s
body when it was discovered at approximately 3:20 the
same morning. On February 19, after the murder, Buckman
and Fisher spent large amounts of cash in Lincoln, but
when they were arrested, the baby clothes and leather coats
were still in Buckman’s car. At that time, Buckman had
$656 in cash in his possession.

" Karen Niemann testified that she picked up Fisher, who
was alone on a road near the location of the murder, at
approximately 1:30 a.m. This was within the timeframe for
the victim’s death as set by the pathologist. Other evidence
placed Fisher with Buckman immediately before and after
the murder.

Certain evidence placed Buckman at the scene of the
murder. There were bloodstains on his clothing and on the
steering wheel cover and floormats in his car. A Kool
cigarette butt was found in the victim’s car, and a package
of Kool cigarettes and brown slippers were found near the
murder scene. A cellmate of Buckman'’s testified that
Buckman bragged that he had killed the victim in the pres-
ence of Fisher and that he had used the money he stole from
the victim to pay debts.

As part of the original investigation of the murder, the blood-
stains mentioned above were tested by Dr. Reena Roy, who has
a Ph.D. in molecular biology and biochemistry and postdoctoral
training in proteins, enzymes, and nucleic acids. Roy was a
forensic serologist with the Nebraska State Patrol and was the
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supervisor of the forensic serology section. The cigarette butts
were tested by Dr. Moses Schanfield, who has a Ph.D. in human
genetics and postdoctoral training in immunology. Schanfield
was certified as a clinical laboratory director and was director of
a biogenetics laboratory.

Pursuant to Buckman’s request under the DNA Testing Act,
the bloodstains and cigarette butts were sent to the University of
Nebraska Medical Center (UNMC), where they were tested at
the human DNA identification laboratory. Further details con-
cerning each of these items, including the trial testimony and
results of subsequent DNA testing, are set forth below.

2. DNA-TESTED EVIDENCE

(a) Black Leather Jacket

Buckman’s clothing was seized when he was arrested, includ-
ing his black leather jacket. Dr. Roy saw what she believed was
blood on the jacket and cut out those areas of the fabric for anal-
ysis. Roy found blood on the jacket and concluded that the
blood could not have come from Buckman, but could have come
from the victim. Roy testified that she removed all the suspected
bloodstains from the jacket and that she consumed all of the
samples during her testing.

In the instant case, UNMC tested the jacket, and cuttings
from the jacket, for hemoglobin. UNMC was unable to detect
any blood on the jacket or the cuttings. As a result, no DNA test-
ing was attempted on the jacket. DNA testing was attempted on
the cuttings, but no DNA profile was recovered.

(b) Yellow Sweater

A yellow sweater was seized from Buckman when he was
arrested, and scrapings from possible bloodstains were tested.
Dr. Roy found blood she concluded was not Buckman’s, but
could have been the victim’s. Roy also found another area on the
sweater that she believed was blood; the area tested positive for
blood, but no further testing was conducted at the time. The
scrapings were entirely consumed by the testing.

In the instant case, UNMC tested the sweater for hemoglobin
and found none. DNA testing was performed on two stains on
the sweater, but no DNA profile was found.
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(c) Black Jeans

Buckman’s black jeans were seized when he was arrested and
scrapings from possible bloodstains were presented to Dr. Roy,
who opined that Buckman could be excluded as the source of
the blood, but that the victim could not. All of the scrapings
were consumed by the testing.

In the instant case, UNMC tested the jeans for hemoglobin,
but found none. As a result, no DNA testing was attempted.

(d) Black Leather Cap

Buckman’s black leather cap was seized when he was arrested.
Dr. Roy found blood on the cap, but the amount was too small to
conduct further testing. '

In the instant case, UNMC tested three areas on the leather cap
for hemoglobin, but because the dye from the leather was the
same color as the positive control for the blood tests, the results
of the tests were uninterpretable. DNA testing was nonetheless
performed, but no DNA profile was detected.

(e) Brown Slippers

Investigators searched the area where the victim’s car was
found and discovered two brown suede slippers. One brown slip-
per was found on the shoulder of the road south of where the car
was found, and the other was located in a nearby field. Evidence
at trial suggested that Buckman was known to often wear slippers
in public. Cuttings were taken from each brown slipper and
tested by Dr. Roy, who excluded Buckman as the source of the
blood, but found that the victim could not be excluded as the
source of the blood. All the material extracted from the brown
slippers was consumed during the testing.

In the instant case, UNMC tested the cuttings from each of the
brown slippers for hemoglobin. The test on the cutting from the
left brown slipper was negative, but the test for the cutting from
the right brown slipper was a weak positive. DNA testing was per-
formed on each of the cuttings, but no DNA profile was found.

At the original trial, Roy’s opinion regarding the jacket,
sweater, jeans, and brown slippers was based on her findings
that the blood was blood group A and enzyme AK 2-1. It should
be noted that identical bloodstains, containing blood group A
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and enzyme AK 2-1, were found on the steering wheel cover and
floormats of Buckman’s Cadillac.

(f) Cigarette Butts

A search of the victim’s automobile revealed two smoked
cigarette butts on the rear floorboard behind the passenger seat.
One of the cigarette butts was identified as being a Kool cigarette,
while the other was later identified as a Camel cigarette. In a field
near the vehicle, investigators found a pair of blue house slippers,
which were near an open package of Kool cigarettes, opened from
the bottom. Evidence at trial indicated that Buckman smoked
Kool cigarettes and opened his cigarette packages from the bot-
tom. Testimony at trial also indicated that Fisher was known to
often wear blue bedroom slippers, even in public.

Dr. Schanfield tested the cigarette butts as part of the original
investigation. Schanfield tested the two cigarette butts and two
control-group cigarettes, also Kool and Camel brand, for four
different qualities: (1) A2M immunoglobin allotype, (2) KM
immunoglobin allotype, (3) ABH blood group, and (4) Lewis
blood group substance. These findings were compared to sam-
ples from Buckman, Fisher, and Eric Beckwith, the resident of
the apartment outside which Fisher and Buckman were arrested.

The results of these tests were complicated by the possibility
that each of the cigarettes might have been smoked by more than
one person. Schanfield concluded that Buckman could not be
excluded as the person who smoked the Kool and that if the
Kool was smoked by only one person, Beckwith and Fisher were
excluded as that person. Schanfield testified that the frequency
of the qualities for which the cigarette butts were tested, listed
above, was such that the qualities found on the Kool were found
in 0.7 percent of the white population of the United States and
4.8 percent of the black population of the United States. With
respect to the Camel cigarette, Schanfield was able to determine
only that the victim and Beckwith were excluded as the smoker
of the Camel, but that Fisher and Buckman were not.

In the instant case, the cigarette butts were presented to UNMC
for testing in a plastic bag labeled as “Exhibit 114" at Buckman’s
original trial. At the trial, the bag had contained the two cigarette
butts from the victim’s car and the two control-group cigarettes.
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When received by UNMC in the instant case, the bag contained
seven commingled items, which were organized by UNMC and
labeled as items 4A through 4G. UNMC attempted to extract
DNA from each of the items, and a partial DNA profile was
obtained from two of the items: 4B, a cigarette butt consisting of
paper and a partial filter, and 4C, a cigarette butt consisting only
of paper. No DNA profile was obtained from any of the other
items. Because DNA testing had already been ordered and com-
pleted, the State did not argue, pursuant to § 29-4120(5), that the
cigarette butts had not been retained under circumstances likely to
safeguard the integrity of their original physical composition.

Item 4B appears to have come from a smoked cigarette, but it
is impossible to determine if it came from the Kool or Camel
cigarette. UNMC’s testing indicated that the DNA on item 4B
came from more than one individual. Buckman could have been
a contributor of some of the alleles detected, but could not have
been a contributor of some of the others. Dr. Ronald Rubocki, the
director of the UNMC’s human DNA identification laboratory, at
one point opined that Buckman was not a contributor to the DNA
found on item 4B. Rubocki later retreated from that opinion and
characterized the results of the testing as “inconclusive.”

Item 4C is from a Kool cigarette, apparently unsmoked—prob-
ably the control-group Kool cigarette. How the control-group
cigarette would have come to have DNA on it is unknown, but
could have resulted from the handling or storage of the contents
of exhibit 114. The test results for item 4C were consistent with a
partial profile from the victim, but also with a possible mixture
from more than one individual. Buckman could have contributed
some of the alleles found on item 4C, but could not have con-
tributed some others. As with item 4B, the results of the testing of
item 4C are best summarized as inconclusive.

3. DistrICT COURT FINDINGS

The district court found, with respect to Buckman’s jacket,
sweater, and jeans, and the brown slippers, that it was ques-
tionable whether UNMC'’s findings were favorable to Buckman
or material to the issue of his guilt. The court found no reason-
able probability that any of the evidence from UNMC’s testing
of these items would have, if presented at trial, led to a differ-
ent result.
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Because UNMC was unable to derive any results from testing
of the leather cap, the court found that there was no newly dis-
covered evidence with respect to this item.

With respect to the cigarette butts, the court discussed the
inconclusive nature of UNMC’s results. The court found that
although it was possible that UNMC’s test results from cigarette
butts 4B and 4C were favorable to Buckman and material to the
issue of his guilt, there was no reasonable probability that pres-
entation of that evidence to a trier of fact would have ended in a
different result.

The court concluded that none of the evidence resulting from
UNMC’s testing exonerated, exculpated, or proved the innocence
of Buckman; therefore, the court denied Buckman’s motion to
vacate and set aside his convictions. The court also concluded
there was no reasonable possibility that presentation of UNMC'’s
testing results at trial would have produced a different result.
Thus, the court also denied Buckman’s motion for a new trial.

IT. ASSIGNMENT OF ERROR
Buckman assigns, consolidated, that the district court erred in
refusing to vacate his convictions and grant a new trial as pro-
vided in the DNA Testing Act and § 29-2101 et seq.

[11. ANALYSIS

1. STATUTORY FRAMEWORK OF DNA TESTING ACT
The factual findings of the district court are not disputed by the
parties. Rather, the parties disagree about the legal significance of
those findings. Buckman’s motions for relief are brought pursuant
to § 29-4123, which provides:

(1) The results of the final DNA or other forensic test-
ing ordered under subsection (5) of section 29-4120 shall
be disclosed to the county attorney, to the person filing the
motion, and to the person’s attorney.

(2) Upon receipt of the results of such testing, any party
may request a hearing before the court when such results
exonerate or exculpate the person. Following such hearing,
the court may, on its own motion or upon the motion of any
party, vacate and set aside the judgment and release the
person from custody based upon final testing results exon-
erating or exculpating the person.
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(3) If the court does not grant the relief contained in
subsection (2) of this section, any party may file a motion
for a new trial under sections 29-2101 to 29-2103.

Our disposition of this appeal is governed by the principles
we recently articulated in State v. Bronson, ante p. 103, 672
N.W.2d 244 (2003). At oral argument, however, Buckman took
issue with our holding in Bronson. Because Buckman’s appear-
ance at oral argument was his only opportunity to address our
decision in Bronson, we choose to consider and respond to his
arguments in that regard. See State v. Mata, 266 Neb. 668, 668
N.W.2d 448 (2003).

Buckman argues that Bronson interpreted the DNA Testing
Act too restrictively, making it too difficult for a movant under
the DNA Testing Act to obtain relief based on the results of
DNA testing. Buckman’s argument, as we understand it, is that
a movant should be entitled to have his conviction vacated and
set aside whenever the results of DNA testing show a reasonable
probability that had the DNA evidence been available at trial,
the result of the proceeding would have been different. Compare
Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d
215 (1963) (establishing standard for when constitutional due
process is violated by prosecutorial failure to disclose evidence
favorable to accused). However, Buckman’s argument is not
consistent with the legislative scheme established by the DNA
Testing Act and does not account for the Legislature’s express
provision of separate remedies based upon differing results of
DNA testing.

The initial step toward obtaining relief under the DNA Testing
Act is for a person in custody to file a motion requesting foren-
sic DNA testing of biological material. See § 29-4120. Forensic
DNA testing is available for any biological material that is
related to the investigation or prosecution that resulted in the
judgment; is in the actual or constructive possession of the state,
or others likely to safeguard the integrity of the biological mate-
rial; and either was not previously subjected to DNA testing or
can be retested with more accurate current techniques. See id.
Once these thresholds are met, the court may order testing upon
a determination that such testing was not effectively available at
the time of trial, that the biological material has been retained
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under circumstances likely to safeguard its integrity, and that the
testing may produce noncumulative, exculpatory evidence rele-
vant to the claim that the person was wrongfully convicted or
sentenced. See id. See, generally, State v. Poe, 266 Neb. 437, 665
N.w.2d 654 (2003).

The most significant part of this process, for purposes of the
current analysis, is the requirement that the testing “may produce
noncumulative, exculpatory evidence relevant to the claim that
the person was wrongfully convicted or sentenced.” See
§ 29-4120(5). Exculpatory evidence is defined as evidence favor-
able to the person in custody and material to the issue of the guilt
of the person in custody. § 29-4119. Contrary to Buckman’s sug-
gestion, this requirement is relatively undemanding for a movant
seeking DNA testing and will generally preclude testing only
where the evidence at issue would have no bearing on the guilt or
culpability of the movant. See, generally, State v. Lotter, 266
Neb. 758, 669 N.W.2d 438 (2003).

Once DNA testing is conducted, and results are obtained, the
question is whether the evidence obtained exonerates or excul-
pates the movant. Based on the test results, the movant may
obtain relief in one of two ways, each of which requires a dif-
ferent quantum of proof. As previously noted, when the test
results exonerate or exculpate the movant, the court may “vacate
and set aside the judgment and release the person from custody.”
§ 29-4123(2). However, if the court does not vacate and set aside
the judgment, the movant may file a motion for new trial based
upon “newly discovered exculpatory DNA or similar forensic
testing obtained under the DNA Testing Act.” See § 29-2101(6).

[1] It would make little sense to conclude that the Legislature
provided two separate remedies, but intended those remedies to
be redundant. In construing a statute, a court must attempt to give
effect to all of its parts, and if it can be avoided, no word, clause,
or sentence will be rejected as superfluous or meaningless. State
v. Hamik, 262 Neb. 761, 635 N.W.2d 123 (2001). Rather, the
Legislature explained that the DNA Testing Act is intended to
respond to two different circumstances. “Because of its scientific
precision and reliability, DNA testing can, in some cases, con-
clusively establish the guilt or innocence of a criminal defendant.
In other cases, DNA may not conclusively establish guilt or
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innocence but may have significant probative value to a finder of
fact.” (Emphasis supplied.) § 29-4118(2). The Legislature further
explained that DNA testing “can in some circumstances prove
that a conviction which predated the development of DNA test-
ing was based upon incorrect factual findings,” but in other cir-
cumstances, “can provide a more reliable basis for establishing a
correct verdict than any evidence proffered at the original trial.”
§ 29-4118(4).

[2-4] In construing a statute, an appellate court should consider
the statute’s plain meaning in pari materia and from its language
as a whole to determine the intent of the Legislature. Premium
Farms v. County of Holt, 263 Neb. 415, 640 N.W.2d 633 (2002).
A preamble or policy statement in a legislative act is not generally
self-implementing, but may be used, if needed, for assisting in
interpreting the legislative intent for the specific act of which the
statement is a part. See Southern Neb. Rural P.P. Dist. v. Nebraska
Electric, 249 Neb. 913, 546 N.W.2d 315 (1996). When read in
pari materia, both the language and expressed intent of the DNA
Testing Act support the conclusion that the Legislature provided
(1) an extraordinary remedy, vacation of the judgment, for the
compelling circumstance in which actual innocence is conclu-
sively established by DNA testing and (2) an ordinary remedy, a
new trial, for circumstances in which newly discovered DNA evi-
dence would have, if available at the former trial, probably pro-
duced a substantially different result. See State v. Bronson, ante p.
103, 672 N.W.2d 244 (2003).

[5,6] Section 29-4123(2) provides that a court may vacate and
set aside a judgment based on test results that “exonerate or excul-
pate” an accused. This is a greater remedy than merely granting a
new trial and is logically intended to apply to those cases in which
DNA test results “conclusively establish the guilt or innocence of
a criminal defendant.” See § 29-4118(2). This is reflected in the
Legislature’s use of the word ‘“exonerate,” which means “to
relieve[,] esp. of a charge, obligation, or hardship . . . clear from
accusation or blame.” Webster’s Third New International
Dictionary of the English Language, Unabridged 797 (1993).
Accord 5 The Oxford English Dictionary 548 (2d ed. 1989) (to
“exonerate” is “to free from blame”). Clearly, the Legislature
expected that a judgment would be vacated and set aside only
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where the results of DNA testing either completely exonerated the
movant or were highly exculpatory. In order to effectuate the
Legislature’s intent, we held in Bronson, supra, that the court
should set aside and vacate a conviction only where (1) the DNA
testing results exonerate or exculpate the person and (2) the
results, when considered with the evidence of the case which
resulted in the underlying judgment, show a complete lack of evi-
dence to establish an essential element of the crime charged.

[7] But as the Legislature noted, in other cases, “DNA may not
conclusively establish guilt or innocence but may have significant
probative value to a finder of fact” See § 29-4118(2). For those
cases, where the evidence obtained is merely exculpatory, the
Legislature provided a lesser but still effective remedy: a motion
for new trial under § 29-2101 et seq. Section 29-2101 is the oper-
ative version of the statute governing new trials in criminal cases
that has been in effect for well over a century. Compare Gen. Stat.
ch. 58, § 490, p. 831 (1873). It is equally well established that a
criminal defendant who seeks a new trial on the basis of newly
discovered evidence must show that if the evidence had been
admitted at the former trial, it would probably have produced a
substantially different result. See, e.g., State v. Atwater, 245 Neb.
746, 515 N.W.2d 431 (1994). Compare Ogden v. The State, 13
Neb. 436, 438, 14 N.W. 165, 166 (1882) (“general rule as to
newly discovered evidence may be stated thus: That if, with the
newly discovered evidence before them, the jury should not have
come to the same conclusion, a new trial will be granted™).

[8,9] At the same time it enacted the DNA Testing Act, the
Legislature amended § 29-2101 to provide that “[a] new trial,
after a verdict of conviction, may be granted, on the application
of the defendant” based upon “(6) newly discovered exculpatory
DNA or similar forensic testing evidence obtained under the
DNA Testing Act.”” When legislation is enacted which makes
related preexisting law applicable thereto, it is presumed that the
Legislature acted with full knowledge of the preexisting law and
judicial decisions of the Supreme Court construing and applying
it. In re Guardianship of Rebecca B. et al., 260 Neb. 922, 621
N.W.2d 289 (2000); SID No. 1 v. Nebraska Pub. Power Dist., 253
Neb. 917, 573 N.W.2d 460 (1998). See, also, Dalition v.
Langemeier, 246 Neb. 993, 524 N.W.2d 336 (1994). Because the
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Legislature specifically provided that motions for new trial based
on newly discovered exculpatory DNA evidence were to be
brought under § 29-2101, we presume that the Legislature
intended for our long-established interpretation of § 29-2101 to
apply to those motions. Consequently, we held in State v.
Bronson, ante p. 103, 672 N.W.2d 244 (2003), that to warrant a
new trial, the district court must determine that newly discovered
exculpatory evidence obtained pursuant to the DNA Testing Act
must be of such a nature that if it had been offered and admitted
at the former trial, it probably would have produced a substan-
tially different result.

[10] In short, the DNA Testing Act, and our decision in
Bronson, supra, establish a clear procedural framework for
movants seeking relief pursuant to the DNA Testing Act. First, a
movant may obtain DNA testing if, inter alia, the testing may
produce noncumulative, exculpatory evidence relevant to the
claim that the person was wrongfully convicted or sentenced.
See § 29-4120(5). Second, the court may vacate and set aside
the judgment in circumstances where the DNA testing results
are either completely exonerative or highly exculpatory—when
the results, when considered with the evidence of the case which
resulted in the underlying judgment, show a complete lack of
evidence to establish an essential element of the crime charged.
See, § 29-4123(2); Bronson, supra. This requires a finding that
guilt cannot be sustained because the evidence is doubtful in
character and completely lacking in probative value. Third, in
other circumstances where the evidence is merely exculpatory,
the court may order a new trial if the newly discovered exculpa-
tory DNA evidence is of such a nature that if it had been offered
and admitted at the former trial, it probably would have pro-
duced a substantially different result. See, §§ 29-4123(3) and
29-2101(6); Bronson, supra.

Having considered Buckman’s arguments, we decline his
invitation to reconsider our holdings in Bronson, supra, and con-
clude that the principles articulated in Bronson are controlling in
the instant case. Based on those principles, we in turn address
Buckman’s arguments with respect to each of his motions in the
district court.
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2. MOTION TO VACATE AND SET ASIDE JUDGMENT
We explained in Bronson, supra, that a motion to vacate and
set aside the judgment pursuant to § 29-4123(2) is similar to a
motion to dismiss in a criminal case and that therefore, a stan-
dard comparable to that which is applied to a motion to dismiss
in a criminal case should apply with respect to a motion under
§ 29-4123(2). We held that
a court may properly grant a motion to vacate and set aside
the judgment under § 29-4123(2) when (1) the DNA test-
ing results exonerate or exculpate the person and (2) the
results, when considered with the evidence of the case
which resulted in the underlying judgment, show a com-
plete lack of evidence to establish an essential element of
the crime charged. This requires a finding that guilt cannot
be sustained because the evidence is doubtful in character
and completely lacking in probative value.

State v. Bronson, ante p. 103, 111, 672 N.W.2d 244, 250-51

(2003).

It is evident, without unnecessary elaboration, that none of
the DNA testing results in this case meet the standard articulated
in Bronson, supra. As did the district court, we question whether
any of the DNA testing results can be said to exonerate or excul-
pate Buckman. But it is clear that those results, when considered
with the evidence of the case resulting in Buckman’s convic-
tions, do not show a complete lack of evidence to establish any
element of the crimes charged. The evidence from Buckman’s
trial, as summarized above, remains sufficient to establish all the
elements of Buckman’s convictions. As will be explained in fur-
ther detail below, the DNA testing performed in this case does
not serve to falsify or even undermine any of the evidence upon
which Buckman’s convictions were based. The district court
correctly denied Buckman’s motion to set aside or vacate the
judgment against him pursuant to § 29-4123(2).

3. MoTION FOR NEW TRIAL
[11] As previously stated, to warrant a new trial, the district
court must determine that newly discovered exculpatory evi-
dence obtained pursuant to the DNA Testing Act must be of such
a nature that if it had been offered and admitted at the former
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trial, it probably would have produced a substantially different
result. Bronson, supra. A motion for new trial based on newly
discovered exculpatory evidence obtained pursuant to the DNA
Testing Act is addressed to the discretion of the district court,
and unless an abuse of discretion is shown, the court’s determi-
nation will not be disturbed. Bronson, supra.

We first address the testing of bloodstains on Buckman’s
clothing. We note the similarity between the circumstances pre-
sented here and those presented in Bronson, supra. In Bronson,
the defendant’s fingerprint was found, apparently left in blood,
on a vase located at the scene of a murder. Dr. Roy conducted a
presumptive test for blood, which she testified was positive.
Pursuant to the defendant’s motion for DNA testing, the sub-
stance on the vase was tested by UNMC. The substance gener-
ated partial DNA profiles, but results regarding the contributors
to those profiles were inconclusive. See id.

On appeal, the defendant in Bronson asserted that the DNA
testing of the fingerprint failed to prove that it was made in his
blood or the victim’s blood, or even that the substance was human
blood. We rejected the defendant’s argument, stating in part:

With respect to the vase, the DNA testing did not estab-
lish that the substance was not human blood. Furthermore,
the DNA-tested evidence is not inconsistent with the evi-
dence presented at trial which indicated that the substance
likely was blood. . . .

In sum, the DNA testing results do not warrant the relief
[the defendant] seeks. The evidence obtained under the
DNA Testing Act is not of such a nature that if it had been
offered and admitted at the former trial, it probably would
have produced a substantially different resuit.
Bronson v. State, ante p. 103, 114-15, 672 N.W.2d 244, 253
(2003).

In the instant case, UNMC'’s testing of Buckman’s clothing
was unable to discern the presence of blood. But this is entirely
consistent with Dr. Roy’s testimony that the scrapings of blood
she obtained were entirely consumed by the testing conducted
during the original investigation. UNMC’s results do not verify
the testimony and evidence adduced at Buckman'’s trial regarding
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the bloodstains, but neither do they serve to discredit or falsify
that testimony and evidence. The evidence obtained pursuant to
the DNA Testing Act is not such that if it had been presented at
Buckman’s trial, it probably would have produced a substantially
different result.

We now turn to the claim upon which Buckman primarily
relies: that the DNA testing of the cigarette butts warrants a new
trial. Buckman argues that Dr. Schanfield’s opinion at his origi-
nal trial was premised on the assumption that only one person
smoked the Kool cigarette and that since the cigarettes that were
tested for DNA each showed genetic material from multiple
contributors, Schanfield’s opinion is “now basically worthless.”
Brief for appellant at 24.

This argument overstates the reliability and import of the
results from UNMC’s testing of the cigarette butts. First,
Buckman’s argument is premised on an unproven assumption:
that the genetic material found on the cigarette butts by UNMC
accurately reflects the condition of the evidence when it was
tested by Schanfield for the original investigation. This is not a
safe assumption, however, given the method with which the evi-
dence was stored and the inability to even identify the items
tested by UNMC with reference to the exhibits from trial.
Simply stated, by the time the cigarette butts reached UNMC, it
had become impossible to tell which cigarette butt was which.
Moreover, since the cigarette butts were all stored together, it
cannot be assumed that the genetic material found on each
cigarette was deposited there by a smoker. Testimony from Drs.
Schanfield and Rubocki indicated that simply handling evidence
can result in cross-contamination of genetic material.

Furthermore, even if we accept Buckman’s contentions that
more than one person smoked the cigarettes and that the cigarettes
tested were the same cigarettes found in the victim’s car, the most
that can be definitively concluded is that at least one person other
than Buckman contributed genetic material to the cigarettes.
Schanfield testified at Buckman’s trial that his testimony about
the percentage of the population who could have smoked the
cigarette, based on the percentage of the population who shared
the immunoglobin allotypes and blood group substances found on
the Kool cigarette, was premised on the assumption that only one
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person smoked the cigarette. Schanfield testified that if more than
one person smoked the cigarette, that interpretation would
change. In other words, the jury at Buckman’s trial was informed
of the assumption that only one person smoked the cigarette, the
possibility that more than one person smoked the cigarette, and
the meaning attached to that possibility.

Finally, like the district court, we note the extremely inconclu-
sive nature of UNMC’s test results. The best assessment of those
results is that Buckman can neither be included or excluded as
being a contributor of some of the genetic material found on the
tested cigarettes. The test results, especially when considering the
problems created by the commingling of the evidence, defy
meaningful interpretation.

In short, UNMC'’s inconclusive test results, obtained after
the deterioration of the evidence, do not significantly under-
mine Dr. Schanfield’s opinion at trial, which was based on test
results obtained before the deterioration of the evidence. When
viewed in relation to the evidence adduced at Buckman’s trial,
we cannot say that the district court abused its discretion in
concluding that UNMC’s test results, had they been offered and
admitted at Buckman'’s trial, would probably not have produced
a substantially different result. Buckman’s assignment of error
is without merit.

IV. CONCLUSION
The district court did not err in denying Buckman’s motion to
vacate and set aside the judgment, and did not abuse its discre-
tion in denying Buckman’s motion for a new trial. The judgment
of the district court is affirmed.
AFFIRMED.,
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1. Motor Vehicles: Licenses and Permits: Revocation: Equity: Appeal and Error.
In an appeal of a revocation of a motor vehicle operator’s license, the district court
hears the appeal as in equity without a jury and determines anew all questions raised
before the director of the Department of Motor Vehicles.

2. Administrative Law: Motor Vehicles: Appeal and Error. An appellate court’s
review of a district court’s review of a decision of the director of the Department of
Motor Vehicles is de novo on the record.

3. Statutes: Appeal and Error. Statutory interpretation presents a question of law, on
which an appellate court has an obligation to reach an independent conclusion irre-
spective of the decision made by the court below.

4. Criminal Law: Bail Bond: Words and Phrases. An appearance bond is generally
defined as a type of bail bond required to insure the presence of the defendant in a
criminal case.

5. Motor Vehicles: Licenses and Permits: Convictions: States: Words and Phrases.
Under article III(b) of the Driver License Compact, the “conduct” to which the com-
pact refers is the conduct which occurred in the party state, which conduct led to the
proceedings in the party state resulting in a “conviction” under the compact.
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MILLER-LERMAN, J.
NATURE OF CASE

The commercial driver’s license of Warren Strong, appellant,
was administratively revoked by the Department of Motor
Vehicles, appellee, based on the determination of the department
that Strong’s conduct and legal proceedings in Wyoming
amounted to a “conviction” under the Driver License Compact
(Compact), 2A Neb. Rev. Stat. app. § 1-113 (Reissue 1995). The
case in Wyoming commenced on May 14, 2001, when Strong
was issued a citation for driving under the influence of alcohol.
The Scotts Bluff County District Court sustained the adminis-
trative revocation of Strong’s commercial driver’s license. The
Nebraska Court of Appeals affirmed the district court’s order.
Strong v. Neth, No. A-02-292, 2003 WL 21523796 (Neb. App.
July 8, 2003) (not designated for permanent publication). Strong
filed a petition for further review of the decision of the Court of
Appeals. We granted the petition for further review. We affirm.

STATEMENT OF FACTS

The facts, which are essentially undisputed, are as follows: On
May 14, 2001, Strong was operating a commercial vehicle in
Goshen County, Wyoming, when he came into contact with
Trooper David Cunningham of the Wyoming State Patrol at a
weigh station. As a result of that contact, Cunningham adminis-
tered a preliminary breath test (PBT). The PBT revealed that
Strong’s blood alcohol concentration exceeded Wyoming’s 0.04-
percent legal limit for commercial drivers. As a result of the PBT,
Cunningham issued Strong a citation for driving under the influ-
ence. The citation is not part of the record on appeal.

In an affidavit Strong filed with the district court and contained
in the bill of exceptions, he states that he “received a ticket” on
May 14, 2001. He further states that at the time he received the
ticket, he did not post a bond, bail, or security to guarantee his
appearance in court on the ticket. He also asserts in his affidavit
that he did not sign any document guaranteeing any type of bond,
bail, or security to secure his appearance. In his affidavit, he states
that “he sent in a fine in lieu of appearing in court.”

A copy of the “Abstract of Court Record” from the State of
Wyoming is found in the transcript on appeal. The abstract
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identifies Strong as the “Defendant,” provides “Statute No:
31-18-701a” under the offense information, and gives a descrip-
tion for the offense as “.04% Alcohol Viol Reg.” The abstract
identifies the court in which the action took place as “CCTOR”
and “Judge: Arp/ Randal.” Elsewhere in the abstract, there is a
stamp certifying the abstract, and the stamp identifies the court
as the Circuit Court for the Eighth District in Goshen County
and the judge as Randal R. Arp. The abstract also sets forth that
there was no trial. The abstract reflects that there was a “Finding
of Forfeiture Entered on” June 7, 2001. The abstract provides
that Strong paid a “Forfeiture” in the amount of $130, plus
“Costs” in the amount of $30, for a total payment of $160. The
abstract provides a space to enter the amount of a “Fine,” if any,
and in this space, the abstract indicates that the fine was “$0.00.”

As a result of receiving notice from the State of Wyoming con-
cerning the Wyoming proceeding, on June 29, 2001, the Nebraska
Department of Motor Vehicles revoked Strong’s commercial
driver’s license for 1 year. Strong appealed the department’s deci-
sion to the Scotts Bluff County District Court, which sustained the
revocation.

Strong appealed the district court’s order to the Court of
Appeals. For his single assignment of error before the Court of
Appeals, Strong asserted that the district court erred “when it
determined that the Wyoming offense properly complied with the
[Compact], and therefore, required a revocation of Strong’s
Commercial Drivers License.”

The Compact, which has been adopted by both Nebraska and
Wyoming, provides in pertinent part:

ARTICLEI
Definitions
As used in this compact:

(c) Conviction means a conviction of any offense related
to the use or operation of a motor vehicle which is prohib-
ited by state law . . . or a forfeiture of bail, bond, or other
security deposited to secure appearance by a person charged
with having committed any such offense, and which convic-
tion or forfeiture is required to be reported to the licensing
authority.
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ARTICLE II
Reports of Conviction
The licensing authority of a party state shall report each
conviction of a person from another party state occurring
within its jurisdiction to the licensing authority of the home
state of the licensee. Such report shall clearly identify the
person convicted; describe the violation specifying the sec-
tion of the statute . . . violated; identify the court in which
action was taken; indicate whether a plea of guilty or not
guilty was entered, or the conviction was a result of the for-
feiture of bail, bond or other security; and shall include any
special findings made in connection therewith.
ARTICLE III
Effect of Conviction

(b) [T]he licensing authority in the home state shall give
such effect to the conduct as is provided by the laws of the
home state.

See 2A Neb. Rev. Stat. app. § 1-113.

Relying in part upon this court’s four-part analysis in Jacobson
v. Higgins, 243 Neb. 485, 500 N.W.2d 558 (1993), the Court of
Appeals concluded that under the Compact, the Wyoming pro-
ceeding could be used by the department as the basis for the revo-
cation of Strong’s commercial driver’s license issued in Nebraska
if certain requirements were met. See Strong v. Neth, No.
A-02-292, 2003 WL 21523796 (Neb. App. July 8, 2003) (not
designated for permanent publication). Those requirements are as
follows:

(1) The Wyoming proceeding met the Compact’s definition of
a “conviction,”

(2) the conviction was one which Wyoming law required to be
reported to the state licensing authority,

(3) the Wyoming abstract contained the information required
under the Compact, and

(4) Nebraska law provided that Strong’s conduct could be
used to revoke Strong’s commercial driver’s license.

The Court of Appeals analyzed each of these four require-
ments. First, referring to Strong’s admission that he “ *sent a fine
in lieu of appearing in court’” and the language in the abstract
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that indicated that $130 was allocated to “forfeiture,” the Court of
Appeals concluded that the Wyoming proceeding met the
Compact’s definition of a “conviction.” Strong v. Neth, 2003 WL
21523796 at *2. Second, the Court of Appeals reviewed relevant
provisions of Wyoming’s driving under the influence laws and
determined that “the Goshen County Court was required . . . to
report Strong’s conviction to the Wyoming licensing authority.”
Id. Third, the Court of Appeals examined the abstract and con-
cluded that it contained the information required under the
Compact. Finally, based upon Neb. Rev. Stat. § 60-4,168 (Reissue
1998), the Court of Appeals concluded that Strong’s conduct in
Wyoming could also be used in Nebraska to revoke his commer-
cial driver’s license. Section 60-4,168 provides that

a person shall be disqualified from driving a commercial

motor vehicle for one year:

... Upon a first administrative determination . . . that such
person while driving a commercial motor vehicle in this or
any other state . . . had a concentration of . . . four-hundredths
of one gram or more by weight of alcohol per two hundred
ten liters of his or her breath . . ..

Based upon this reasoning, the Court of Appeals affirmed the
district court’s decision sustaining the department’s revocation
order. Strong v. Neth, supra. Strong filed a petition for further
review, which we granted. We affirm.

ASSIGNMENT OF ERROR
In his petition for further review, Strong claims that the
“Court of Appeals erred in determining the conviction from
Wyoming properly complied with the . . . Compact for purposes
of allowing a [revocation] under Nebraska Law.”

STANDARDS OF REVIEW
[1,2] In an appeal of a revocation of a motor vehicle operator’s
license, the district court hears the appeal as in equity without a
jury and determines anew all questions raised before the director
of the Department of Motor Vehicles. See, Neb. Rev. Stat.
§ 60-4,105(3) (Cum. Supp. 2000); Jacobson v. Higgins, 243 Neb.
485, 500 N.W.2d 558 (1993). An appellate court’s review of a
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district court’s review of a decision of the director of the
Department of Motor Vehicles is de novo on the record. Jacobson,
supra.

[3] Statutory interpretation presents a question of law, on
which an appellate court has an obligation to reach an indepen-
dent conclusion irrespective of the decision made by the court
below. In re Estate of Breslow, 266 Neb. 953, 670 N.W.2d 797
(2003).

ANALYSIS

In his petition for further review, Strong does not challenge
the Court of Appeals’ reliance on the four-part analysis derived
from Jacobson to the effect that the Wyoming proceeding must
satisfy four requirements under the Compact in order to be used
by the department as the basis to revoke his commercial driver’s
license. Rather, on further review, Strong claims that the Court
of Appeals erred in concluding that the Wyoming proceeding
met two of those requirements. First, he claims that the Court of
Appeals erred when it concluded that the Wyoming proceeding
met the Compact’s definition of a “conviction.” Second, Strong
claims the Court of Appeals erred in concluding that under
Nebraska law, Strong’s conduct in Wyoming could be used to
revoke his commercial driver’s license in Nebraska.

Strong’s Wyoming Forfeiture as
“Conviction” Under Compact.

On further review, Strong claims for his first argument that the
Wyoming abstract fails to show a “conviction” as defined under
the Compact. We disagree.

Under article I(c) of the Compact, “Conviction means a con-
viction of any offense related to the use or operation of a motor
vehicle which is prohibited by state law . . . or a forfeiture of bail,
bond, or other security deposited to secure appearance by a per-
son charged with having committed any such offense.” For the
reasons cited below, we conclude Strong effectively forfeited a
bond under Wyoming law and, therefore, there was a “convic-
tion” as “conviction” is used in article I(c) of the Compact.

Pursuant to Neb. Rev. Stat. § 25-12,101 (Reissue 1995), we
take judicial notice of the fact that the offense listed in the
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Wyoming abstract with which Strong was charged is a misde-
meanor under Wyoming law. See Wyo. Stat. Ann. § 31-18-701(a)
(Lexis 2003). Pursuant to Wyo. R. Crim. P. 3(b)(2) (rev. 2001), a
“citation may be issued as a charging document for any misde-
meanor.” (This language is currently found at rule 3(b)(3) as
amended.) The parties agree that Cunningham issued Strong a
“citation.”

Under Wyoming law, when a citation is issued, the person
charged may sign a promise to appear later in court to answer the
citation. Wyo. R. Crim. P. 3.1(b)(1) (rev. 2001). The person may
“satisfy a promise to appear” by paying to the court “the amount
of the fine and court costs.” Id. at 3.1(d)(1).

[4] An appearance bond is generally defined as a “[t]ype of
bail bond required to insure [the] presence of [the] defendant in
[a] criminal case.” Black’s Law Dictionary 178 (6th ed. 1990).
Under Wyoming law, a promise to appear serves the office of a
bond in securing the defendant’s appearance in court. Under rule
3.1(d)(1), a forfeiture occurs when the defendant pays “the
amount of the fine and court costs” in lieu of making an actual
appearance in court. In this case, Strong paid the amount of the
fine but did not appear and, therefore, there was a “forfeiture.”

Strong argues that when he received his citation, he did not
promise to pay any “bond, bail, or other security” to secure his
appearance in court. Brief for appellant at 7. Strong admits in his
affidavit, however, that he paid money in lieu of appearing in court,
and as a matter of law, this payment of money satisfies the defi-
nition of a “forfeiture” under Wyoming law. See rule 3.1(d)(1).
Strong’s payment in lieu of an appearance amounted to a forfeiture
of a bond, and the Compact’s definition of a “conviction” includes
a “forfeiture” of a bond. Thus, Strong’s Wyoming forfeiture consti-
tuted a “conviction” as used in the Compact. Accordingly, we con-
clude that Strong’s first argument is without merit.

Conduct in Wyoming Resulting in Commercial
Driver’s License Revocation in Nebraska.

For his second argument, Strong claims the Court of Appeals
erred when it concluded that under Nebraska law, Strong’s con-
duct in Wyoming could be used to revoke his commercial
driver’s license in Nebraska. Strong refers the court to State v.
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Klingelhoefer, 222 Neb. 219, 382 N.W.2d 366 (1986), which
states that in general, PBT’s are admissible for limited purposes
only. We recognize that under Nebraska law, a PBT standing
alone does not satisfy the requirements for a conviction for driv-
ing under the influence. State v. Howard, 253 Neb. 523, 571
N.w.2d 308 (1997). Strong asserts that the Wyoming conviction
based on a PBT cannot be used in Nebraska as a basis to admin-
istratively revoke Strong’s commercial driver’s license in
Nebraska. In this way, Strong attempts to relitigate the Wyoming
proceedings in a Nebraska court. This attempt is unavailing.

{5] Article III(b) of the Compact provides that “the licensing
authority in the home state shall give such effect to the conduct
as is provided by the laws of the home state.” Statutory inter-
pretation presents a question of law, on which an appellate court
has an obligation to reach an independent conclusion irrespec-
tive of the decision made by the court below. In re Estate of
Breslow, 266 Neb. 953, 670 N.W.2d 797 (2003). We conclude
that under article ITI(b) of the Compact, the “conduct” to which
the Compact refers is the conduct which occurred in the party
state, which conduct led to the proceedings in the party state
resulting in a “conviction” under the Compact. Our reading of
“conduct” in article III(b) is in accord with Compact authority
elsewhere. For example, in Rigney v. Edgar, 135 Ill. App. 3d
893, 897-98, 482 N.E.2d 367, 370, 90 Ill. Dec. 548, 551 (1985),
it was observed under comparable Compact language that the
“Compact clearly expresses the legislative intent to discipline
[home state] licensed drivers for conduct occurring in another
State” and that the “Compact gives [the home state] authority to
treat the out-of-State conduct of [a home state] licensed driver
as if it occurred in [the home state].” Thus, under the Compact,
Nebraska must give the same effect to the conduct of driving a
commercial vehicle under the influence of alcohol in Wyoming
as if that conduct had occurred in Nebraska.

[6] Notwithstanding the language of article III(b) of the
Compact, Strong collaterally challenges the sufficiency of the evi-
dence derived from Wyoming’s method of testing blood alcohol
concentration where such method is disfavored in Nebraska. In
Johnston v. Department of Motor Vehicles, 190 Neb. 606, 608,
212 N.W.2d 342, 343-44 (1973), a Compact case, this court
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“observe[d] the licensee cannot relitigate the question of his guilt
[as determined by another state] in Nebraska.” Furthermore, it is
generally recognized in Compact cases that a licensee cannot
attack the validity of the result of the foreign proceeding when the
licensee’s home state commences an action to revoke the opera-
tor’s license based on the out-of-state proceeding. See Annot., 87
A.L.R.2d 1019 (1963), and Annot., 85-87 A.L.R.2d Later Case
Service 573 (2001 & Supp. 2003). See, e.g., Earp v. Fletcher, 183
Ga. App. 593, 594, 359 S.E.2d 456, 457 (1987) (stating in
Compact case that motorist cannot collaterally attack underlying
conviction unless it is “void on its face™); Fetters v. Degnan, 250
N.W.2d 25, 31 (Iowa 1977) (concluding in Compact case that trial
court decision which permitted collateral attack on foreign pro-
ceeding was “erroneous as a matter of law”); Fetty v. Com., Dept.
of Transp., 784 A.2d 236 (Pa. Commw. 2001) (stating in Compact
case that if no appeal is taken in foreign proceeding, motorist can-
not collaterally attack validity of that proceeding in subsequent
home state revocation proceeding). Thus, under the Compact, ina
proceeding to revoke a commercial driver’s license in the driver’s
home state of Nebraska based on out-of-state conduct leading to
a “conviction” under the Compact, the outcome of the out-of-state
proceeding is final and conclusive and generally not subject to
collateral attack in Nebraska. See Johnston, supra.

In the instant appeal, the “conduct” referred to under the
Compact is Strong’s driving a commercial vehicle while his blood
alcohol concentration was in excess of Wyoming’s 0.04-percent
legal limit for commercial drivers. Under the Compact, Nebraska
is required to give the same effect to this conduct as if the conduct
had occurred in Nebraska. Indeed, under Nebraska law, this con-
duct would result in the revocation of a commercial driver’s
license for a period of 1 year. See § 60-4,168. Thus, we conclude
there is no merit to Strong’s second argument on further review
that the Court of Appeals erred in determining that under
Nebraska law, Strong’s conduct in Wyoming could be used to
revoke his commercial driver’s license in Nebraska.

CONCLUSION
For the reasons stated above, we conclude that the Wyoming
proceeding met the Compact’s definition of a “conviction.” We
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further conclude that Strong’s conduct of driving a commercial
vehicle in Wyoming while under the influence of alcohol could
be used to revoke his commercial driver’s license in Nebraska.
We affirm the decision of the Court of Appeals which affirmed
the district court’s decision sustaining the department’s order
revoking Strong’s commercial driver’s license for 1 year.
AFFIRMED.

RONALD D. MEFFERD, APPELLANT, V. SIELER AND COMPANY, INC.,
DOING BUSINESS AS CAPRI MOTEL, APPELLEE, AND
UNION INSURANCE COMPANY, GARNISHEE-APPELLEE,
676 N.w.2d 22

Filed March 12, 2004. No. S-02-885.

1. Summary Judgment. Summary judgment is proper when the pleadings and the evi-
dence admitted at the hearing disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.

2. Insurance: Contracts: Parties. Parties to an insurance contract may contract for any
lawful coverage, and an insurer may limit its liability and impose restrictions and con-
ditions upon its obligations under the contract if the restrictions and conditions are not
inconsistent with public policy or statute.

3. Insurance: Breach of Contract: Notice. An insurer cannot assert a breach of a pol-
icy’s notice and cooperation provision as a policy defense in the absence of a show-
ing of prejudice or detriment to the insurer.

4. Summary Judgment: Evidence: Proof. A prima facie case for summary judgment
is shown by producing enough evidence to demonstrate that the movant is entitled to
a ]udgment in its favor if the evidence were uncontroverted at trial.

5. ___:___:___.Afterthe movant makes a prima facie case for summary judgment,
the burden to produce evidence showing the existence of a material issue of fact that
prevents summary judgment as a matter of law shifts to the party opposing the motion.

6. Summary Judgment. Conclusions based upon guess, speculation, conjecture, or a
choice of possibilities do not create material issues of fact for purposes of summary
judgment.

7. Insurance: Notice: Proof. Prejudice is established by examining whether the insurer
received notice in time to meaningfully protect its interests.

Appeal from the District Court for Hamilton County: MICHAEL
OWENS, Judge. Affirmed.
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GERRARD, J.
NATURE OF CASE

Ronald D. Mefferd was injured when he fell from a balcony
at the Capri Motel. Seeking compensation for his injuries,
Mefferd filed suit against Sieler and Company, Inc., doing busi-
ness as Capri Motel (SCI). SCI did not acknowledge or respond
to the summons, and Mefferd obtained a default judgment in
the amount of $422,872.03. Thereafter, Mefferd instituted gar-
nishment proceedings against SCI’s insurer, Union Insurance
Company (Union), to collect on the default judgment. On
Union’s motion for summary judgment, the district court deter-
mined that SCI failed to comply with the notice and cooperation
provision of the insurance policy and granted summary judg-
ment in favor of Union. Mefferd’s appeal requires us to deter-
mine whether, as a matter of law, SCI breached the notice and
cooperation provision of the policy, and if so, whether Union
was prejudiced by the breach.

FACTUAL AND PROCEDURAL BACKGROUND

On September 12, 1996, Mefferd was injured when he fell
from a balcony at the Capri Motel. At that time, Union insured
SCI under a commercial lines policy. On January 27, 1997, Union
received notice of the incident and LaWayne Nissen, a claims spe-
cialist, commenced an investigation into the accident. During his
investigation, Nissen learned that at the time of the accident,
Mefferd had a blood alcohol content of .230 grams of alcohol per
100 milliliters of blood. In addition, Nissen learned that Mefferd
had incurred medical bills in excess of $10,000 and that he had
retained the services of legal counsel. Nissen completed his inves-
tigation in March 1997, concluding that any claim by Mefferd for
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damages would be without merit under Nebraska’s comparative
negligence statute. At that time, Mefferd had yet to file a claim
against SCI. Nissen instructed the manager of the Capri Motel to
refer any questions or matters concerning the incident to Union.

On December 1, 1999, Mefferd filed suit against SCI in the
district court. On December 2, Barbara Sieler, the president and
registered agent of SCI, was served with summons and a copy of
Mefferd’s petition. SCI failed to respond to the petition, and on
February 9, 2000, Mefferd filed a motion for default judgment
against SCI. Sieler was served with a copy of Mefferd’s motion
the same day. SCI failed to contest the motion, and the district
court entered an order of default judgment against SCI in the
amount of $422,872.03. Thereafter, Sieler received notice of the
order of default judgment against SCI.

On September 27, 2000, shortly after the date on which the
statute of limitations would have run on Mefferd’s claim, Nissen
contacted Sieler to confirm that no lawsuit had been filed.
Nissen stated that this was his first contact with SCI since the
completion of his investigation in March 1997 and that neither
he nor Union had any knowledge of Mefferd’s suit prior to this
telephone call. According to Nissen, it was during this conver-
sation that Sieler informed him of the default judgment against
SCI. In response, Nissen stated that he told Sieler that Union
was likely to deny coverage because the policy required SCI to
notify Union when the suit was filed.

On May 23, 2001, Mefferd instituted garnishment proceedings
against Union. Union answered and, subsequently, filed a motion
for summary judgment against Mefferd. Essentially, Union
argued that SCI failed to comply with certain policy conditions,
thereby voiding Union’s responsibility to provide insurance cov-
erage to SCI for the accident. Specifically, Union asserted that
SCI failed to provide it with notice of the suit and failed to coop-
erate in the defense of the suit and that said failures prejudiced
Union because it was unable to raise, inter alia, Mefferd’s con-
tributory negligence as a bar to his claim.

The district court granted summary judgment in favor of
Union. The court determined that SCI breached the policy con-
ditions with respect to notice of the suit and cooperation in
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defense of the suit and that the breach prejudiced Union. Mefferd
filed a timely appeal.

ASSIGNMENT OF ERROR
Mefferd’s sole assignment of error is that the district court
erred in granting summary judgment in favor of Union because
“genuine issues of material facts existed.”

STANDARD OF REVIEW
[1] Summary judgment is proper when the pleadings and the
evidence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Controlled Environ. Constr.
v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

ANALYSIS

[2] An insurance policy is a contract. Guerrier v. Mid-Century
Ins. Co., 266 Neb. 150, 663 N.W.2d 131 (2003). Parties to an
insurance contract may contract for any lawful coverage, and an
insurer may limit its liability and impose restrictions and condi-
tions upon its obligations under the contract if the restrictions
and conditions are not inconsistent with public policy or statute.
Neff Towing Serv. v. United States Fire Ins. Co., 264 Neb. 846,
652 N.W.2d 604 (2002).

At issue here is Union’s claim that SCI breached the notice
and cooperation provision of the policy. The disputed provision
states, in relevant part:

Section IV - COMMERCIAL GENERAL LIABILITY
CONDITIONS

2 i);lties In The Event Of Occurrence, Offence, Claim
or Suit.

b. If a claim is made or “suit” is brought against any
insured, you must:

(1) Immediately record the specifics of the claim or
“suit” and the date received; and

(2) Notify us as soon as practicable.
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You must see to it that we receive written notice of the
claim or “suit” as soon as practicable.

¢. You and any other involved insured must:

(1) Immediately send us copies of any demands, notices,
summonses or legal papers received in connection with the
claim or “suit”;

(3) Cooperate with us in the investigation, settlement or
defense of the claim or “suit”. . . .
As defined in the policy, “[s]uit means a civil proceeding in
which damages because of ‘bodily injury’, ‘property damage’,
‘personal injury’ or ‘advertising injury’ to which this insurance
applies are alleged.”
[3] The parties agree that an insurer cannot assert a breach of
a policy’s notice and cooperation provision as a policy defense in
the absence of a showing of prejudice or detriment to the insurer.
See MFA Mutual Ins. Co. v. Sailors, 180 Neb. 201, 141 N.W.2d
846 (1966). Accord, Wright v. Farmers Mut. of Neb., 266 Neb.
802, 669 N.W.2d 462 (2003); Herman Bros. v. Great West Cas.
Co., 255 Neb. 88, 582 N.W.2d 328 (1998); Barnett v. Peters, 254
Neb. 74, 574 N.W.2d 487 (1998); Pupkes v. Sailors, 183 Neb.
784, 164 N.W.2d 441 (1969). Therefore, in order to be entitled to
summary judgment, Union was required to establish, as a matter
of law, that (1) SCI breached the policy’s notice and cooperation
provision and (2) said breach prejudiced Union.

BRrEACH

[4] Mefferd’s main argument on appeal is that a genuine issue
of material fact exists as to whether SCI notified Union of
Mefferd’s lawsuit. As it did in the district court, Union argues
that SCI breached the notice and cooperation provision of the
policy because it failed to notify Union that a suit had been filed
and to forward the legal papers that had been served upon it. A
prima facie case for summary judgment is shown by producing
enough evidence to demonstrate that the movant is entitled to a
judgment in its favor if the evidence were uncontroverted at
trial. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb.
927, 670 N.w.2d 771 (2003). Nissen’s deposition testimony, if
uncontroverted, would establish that SCI breached the notice
and cooperation provision of the policy by failing to notify
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Union that Mefferd had filed suit and to forward copies of the
legal papers served upon SCIL. For example, Nissen stated that
his conversation with Sieler on September 27, 2000, had been
his first contact with Sieler or any other representative of SCI
since he finished his investigation in March 1997. In addition,
Nissen stated that neither he nor Union had any knowledge of
Mefferd’s suit prior to when he called Sieler on September 27.
Moreover, Nissen’s file memorandum, dated March 1, 2001,
confirms the substance of his deposition testimony, i.e., that SCI
failed to notify Union of the suit and that Union had no knowl-
edge of the suit prior to Nissen’s conversation with Sieler on
September 27. Union established its prima facie case.

[5] After the movant makes a prima facie case for summary
judgment, the burden to produce evidence showing the existence
of a material issue of fact that prevents summary judgment as a
matter of law shifts to the party opposing the motion. Id. We con-
clude that Mefferd failed to rebut the prima facie case established
by Union and, therefore, no genuine issue of material fact exists
as to whether SCI notified Union that Mefferd had filed suit.

Mefferd’s sole evidence that SCI notified Union of the suit is
Sieler's deposition testimony. Specifically, Mefferd points to
Sieler’s statement, during recross, that she could not remember the
exact timeframe of a conversation she had had with a Union rep-
resentative in which they discussed Mefferd’s suit, i.e., whether the
conversation took place before or after she received notice of the
court’s order of default judgment. It is Mefferd’s contention that
this statement creates a factual issue as to whether Union received
timely notice of the suit.

[6) We conclude that Sieler’s statement is insufficient to cre-
ate a genuine issue of a material fact. Sieler’s statement is simply
a piece of equivocal testimony, which, because of its uncertainty,
does not stand contrary to Nissen’s assertion that neither he nor
Union had notice of the suit prior to his conversation with Sieler.
See Stones v. Sears, Roebuck & Co., 251 Neb. 560, 558 N.W.2d
540 (1997) (conclusions based upon guess, speculation, conjec-
ture, or choice of possibilities do not create material issues of
fact for purposes of summary judgment).

Moreover, the remainder of Sieler’s deposition testimony
makes it clear that the conversation Sieler remembers having with
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a Union official was actually the conversation she had had with
Nissen on September 27, 2000, after the order of default judgment
had been entered. First, Sieler stated that the conversation took
place because a Union official contacted her. Second, Sieler stated
that her only conversation with a Union official was when she told
the official that she had received notice that a default judgment
had been entered against SCI. Third, Sieler stated that during this
conversation, the Union representative told her that “the time that
[Union] could do something was over.” These facts corroborate
Nissen’s deposition testimony that (1) his only contact with Sieler
was when he called her on September 27; (2) during this conver-
sation, Sieler informed him that a default judgment against SCI
had been entered; and (3) upon learning that a default judgment
had been entered, the Union representative told Sieler that Union
was likely to deny coverage for failing to notify it of the suit.

Furthermore, a review of Sieler’s deposition testimony shows
that Sieler had originally, and unequivocally, stated that she
failed to notify Union of the lawsuit prior to receiving notice that
a default judgment had been entered.

[Counsel]: So, from the time you were served a copy
of the lawsuit until the time you received a notice that a
judgment had been entered, you didn’t notify anybody at
the insurance company that the lawsuit had been filed; is
that correct?

[Sieler]: That’s correct.

[Counsel]: And you didn’t tell anyone at the insurance
agent’s agency that the lawsuit had been filed at any time
prior to receiving notice that a judgment had been entered;
is that correct?

[Sieler]: That’s correct.

Simply put, what Mefferd contends has created a contested
issue of material fact has, at best, merely served to call Sieler’s
testimony into question. Moreover, when placed in the context of
Sieler’s entire deposition testimony, the statement serves only to
buttress Nissen’s recollection of events. We conclude that the
statement is insufficient to create a genuine issue of material fact.

Contrary to Mefferd’s assertion, Nissen’s preliminary investi-
gation on behalf of Union does not alter this result. During his
investigation, Nissen learned that Mefferd had sustained mediqal
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expenses of over $10,000 and was represented by counsel.
However, such knowledge is not tantamount to knowing that a
suit had been filed, nor does it alter the duty the policy placed on
SCI to notify Union when a “suit” was filed. Under the policy,
“suit” was defined as “a civil proceeding in which damages
because of ‘bodily injury’, ‘property damage’, ‘personal injury’ or
‘advertising injury’ to which this insurance applies are alleged.”
Therefore, by merely providing notice of the initial incident or
occurrence, SCI did not comply with the policy. See Barnett v.
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998) (noting difference
between notice of incident and notice that suit had been filed).

PREJUDICE
As stated above, in order for Union to assert a breach of the
notice and cooperation provision as a defense, it must prove that
the breach resulted in prejudice or detriment. See MFA Mutual
Ins. Co. v. Sailors, 180 Neb. 201, 141 N.W.2d 846 (1966). Union
argues that it was prejudiced because SCI's failure to notify
Union of the suit deprived it of the opportunity to (1) raise
Mefferd’s contributory negligence as a bar to his claim and (2)
attack alleged inconsistencies in the testimony presented at the
hearing on the motion for default judgment.
[7] We have stated that prejudice is established by examining
whether the insurer received notice in time to meaningfully protect
its interests. Herman Bros. v. Great West Cas. Co., 255 Neb. 88,
582 N.W.2d 328 (1998). See, also, Deprez v. Continental Western
Ins. Co., 255 Neb. 381, 584 N.W.2d 805 (1998). Obviously, SCI’s
failure to notify Union of Mefferd’s suit until after a default judg-
ment had been entered prevented Union from protecting its inter-
ests. As noted elsewhere:
[I]t would be difficult to conceive of greater prejudice, and
of a confiscatory result being reached, than a demand for -
payment of a default judgment of which a defendant is
totally ignorant, and which, through the failure of the
assured to comply with the terms of the contract and for-
ward the process and pleadings to the insurer, it has been
deprived of its right to defend the action.

Hallman v. Marquette Casualty Company, 149 So. 2d 131, 135

(La. App. 1963). Thus, it is clear that SCI's inaction prejudiced

Union as a matter of law.
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ARGUED BuT NOT ASSIGNED

Mefferd also argues that the district court erred by (1) con-
struing the notice and cooperation provision as a condition prece-
dent to coverage and (2) failing to recognize that the policy does
not adequately explain when an insured must provide notice of a
suit because neither the policy nor industry standard defines the
phrase “as soon as practicable.” Mefferd, however, failed to
assign the court’s alleged misinterpretations as error, and there-
fore, his arguments are not appropriate for appellate review. See
Alegent Health Bergan Mercy Med. Ctr. v. Haworth, 260 Neb. 63,
615 N.W.2d 460 (2000) (errors argued but not assigned are not
appropriate for appellate review).

CONCLUSION
Because there is no genuine issue of material fact as to SCI’s
failure to notify Union of Mefferd’s suit or the resulting preju-
dice upon Union, the district court’s grant of summary judgment
in favor of Union is affirmed.
AFFIRMED.

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR, V.
DEBRA M. SWANSON, RESPONDENT.

675 N.W.2d 674

Filed March 12, 2004. No. $-02-979.

1. Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an attor-
ney is a trial de novo on the record, in which the Nebraska Supreme Court reaches a
conclusion independent of the findings of the referee; provided, however, that where
the credible evidence is in conflict on a material issue of fact, the court considers and
may give weight to the fact that the referee heard and observed the witnesses and
accepted one version of the facts rather than another.

2. Disciplinary Proceedings. Each attorney discipline case must be evaluated individu-
ally in light of its particular facts and circumstances.

3. Disciplinary Proceedings: Proof. Disciplinary charges against an attorney must be
established by clear and convincing evidence.

4. Disciplinary Proceedings. The basic issues in a disciplinary proceeding against a
lawyer are whether discipline should be imposed and, if so, the type of discipline appro-
priate under the circumstances.
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5. ____.Neb.Ct. R. of Discipline 4 (rev. 2001) provides that the following may be con-
sidered by the Nebraska Supreme Court as sanctions for attorney misconduct: (1) dis-
barment; (2) suspension for a fixed period of time; (3) probation in lieu of suspension,
on such terms as the court may designate; (4) censure and reprimand; or (5) tempo-

rary suspension.

6. ____. To determine whether and to what extent discipline should be imposed in a
lawyer discipline proceeding, the Nebraska Supreme Court considers the following
factors: (1) the nature of the offense, (2) the need for deterring others, (3) the mainte-
nance of the reputation of the bar as a whole, (4) the protection of the public, (5) the
attitude of the offender generally, and (6) the offender’s present or future fitness to
continue in the practice of law.

7. ____. Cumulative acts of attomey misconduct are distinguishable from isolated inci-
dents and are therefore deserving of more serious sanctions.

Original action. Judgment of disbarment.
Kent L. Frobish, Assistant Counsel for Discipline, for relator.

Robert B. Creager, of Anderson, Creager & Wittstruck, P.C.,
for respondent.

HEeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAck, and MILLER-LERMAN, JJ.

Per CURIAM.

Debra M. Swanson was formally charged with violations of the
Code of Professional Responsibility and her oath of office as an
attorney. After a hearing, the referee filed a report and recommend-
ed that Swanson be disbarred from the practice of law. Swanson
filed exceptions to the referee’s report and recommendation.

BACKGROUND

Swanson was admitted to the practice of law in the State of
Nebraska on April 12, 1994, and at all times relevant to these pro-
ceedings was engaged in a solo private practice in York, Nebraska.

On February 12, 2003, we sustained a motion by the Counsel
for Discipline of the Nebraska Supreme Court requesting leave to
file amended formal charges, and pursuant thereto, the Counsel
for Discipline filed seven counts against Swanson.

Count I alleged that in February 2000, Swanson was paid $500
to represent Patsy Van Ness in a dissolution of marriage action. In
early March, Van Ness withdrew funds from bank accounts she
held jointly with her husband and gave $2,290 in cash to Swanson



542 267 NEBRASKA REPORTS

for safekeeping. Swanson did not deposit these funds into a trust
account, nor did she keep an accounting of the funds as they were
distributed to Van Ness or on her behalf. Van Ness also removed
approximately $3,850 in bonds from a safe deposit box and gave
this and other personal property to Swanson for safekeeping.

When Van Ness moved out of the family home, she took most
of the furnishings. Van Ness’ complaint alleged that Swanson took
some of the furniture to apply toward attorney fees but did not
provide an accounting to Van Ness for the value of the furniture.

Van Ness terminated Swanson’s services in June 2000 and
requested that Swanson return the remaining funds which she had
been holding for Van Ness. Van Ness also requested that Swanson
return attorney fees that had not yet been earned.

The Counsel for Discipline alleged that the above acts and
omissions constituted a violation of Swanson’s oath of office as
an attorney, see Neb. Rev. Stat. § 7-104 (Reissue 1997), and that
such actions were in violation of, among others, the following
provisions of the Code of Professional Responsibility:

DR 1-102 Misconduct.
(A) A lawyer shall not:
(1) Violate a Disciplinary Rule.

DR 9-102 Preserving Identity of Funds and Property of
a Client.

(A) All funds of clients paid to a lawyer or law firm
shall be deposited in one or more identifiable bank or sav-
ings and loan association accounts maintained in the state
in which the law office is situated, and no funds belonging
to the lawyer or law firm shall be deposited therein except
as follows:

(B) A lawyer shall:

(3) Maintain complete records of all funds, securities,
and other properties of a client coming into the possession
of the lawyer and render appropriate accounts to the client
regarding them.

As to count I, the referee found that during her representation
of Van Ness, Swanson received money for safekeeping and did
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not deposit the money in an identifiable bank or savings and
loan association account. When she distributed the money as
Van Ness requested, Swanson did not keep a record of the dis-
bursements. The referee found that Swanson had returned all of
the property given to her by Van Ness for safekeeping.

Count II charged that on November 3, 2000, Rick Siemsen
contacted Swanson about representing him in a civil matter. The
parties met at Swanson’s home office on November 4, at which
time Swanson explained that she billed her time at $100 per hour.
Siemsen gave her $500 in cash as an advance fee payment and
stated he would contact her in a few days. Swanson did not place
the money in her trust account.

It was alleged in count II that Siemsen became dissatisfied with
the progress of his case and made an appointment to pick up cer-
tain documents from Swanson in order to retain a different attor-
ney. Swanson did not keep this appointment. Swanson refused to
return Siemsen’s documents to him but agreed to forward them to
his new attorney. Swanson also refused to return any portion of
the $500, claiming that she had earned the entire amount. Count
IT further alleged that Swanson created a billing statement after
Siemsen’s grievance was filed with the Counsel for Discipline. It
was also alleged that in her billing statement, Swanson falsely
claimed to have spent 3 hours doing research at the University of
Nebraska-Lincoln law library and also billed Siemsen 1.75 hours
for her travel time to the library. When Swanson’s deposition was
taken, she could not identify any research she had done concern-
ing Siemsen’s case, nor could she produce photocopies of cases
she had made or notes she had taken while at the library.

On May 6, 2002, Siemsen sued Swanson in small claims
court. A judgment was subsequently entered against Swanson in
the amount of $500 plus costs. Swanson had not paid any por-
tion of the judgment against her as of January 2003.

The Counsel for Discipline alleged that the above acts and
omissions constituted a violation of Swanson’s oath of office as
an attorney and were in violation of, among others, the following
provisions of the Code of Professional Responsibility:

DR 1-102 Misconduct.
(A) A lawyer shall not:
(1) Violate a Disciplinary Rule.
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(5) Engage in conduct that is prejudicial to the adminis-
tration of justice. . . .
(6) Engage in any other conduct that adversely reflects
. on his or her fitness to practice law.

DR .2-1 10 Withdrawal from Employment.
(A) In general.

(3) A lawyer who withdraws from employment shall
refund promptly any part of a fee paid in advance that has
not been earned.

DR 9-102 Preserving Identity of Funds and Property of
a Client.

(A) All funds of clients paid to a lawyer or law firm shall
be deposited in one or more identifiable bank or savings
and loan association accounts maintained in the state in
which the law office is situated, and no funds belonging to
the lawyer or law firm shall be deposited therein except as
follows . . ..

At the hearing before the referee, Swanson claimed that the
$500 was a nonrefundable retainer and that she expected to be
paid for time over 5 hours. Siemsen stated that he had negotiated
a flat fee of $500 to file the lawsuit. The referee found by clear
and convincing evidence that the arrangement was a flat fee of
$500 to file the lawsuit. The referee found that Siemsen had called
Swanson and had terminated the relationship, complaining that
Swanson had not taken any action. When Siemsen requested to
pick up his documents, Swanson refused to give them directly to
him and would give the documents only to another attorney.

The referee also found that Swanson had not completed any
work on Siemsen’s behalf and that Swanson’s claimed billing
statement was not a legitimate, contemporaneously generated, or
accurate account of her efforts on Siemsen’s behalf. The referee
found that Swanson had lied to him and to others when she said
she had completed work and had sent a bill to Siemsen. The ref-
eree found that Swanson had not returned any part of Siemsen’s
fee and had not paid the $500 judgment.
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Count III alleged that in July 1999, Swanson represented a
client in a dissolution of marriage action. At some time late in
1999 or early in 2000, Swanson began a sexual relationship
with the client while she was still representing him. The
Counsel for Discipline alleged that such conduct constituted a
violation of Swanson’s oath of office as an attorney and vio-
lated, among others, the following provisions of the Code of
Professional Responsibility:

DR 1-102 Misconduct.
(A) A lawyer shall not:
(1) Violate a Disciplinary Rule.

DR 7-101 Representing a Client Zealously.
(A) A lawyer shall not intentionally:

(3) Prejudice or damage his or her client during the
course of the professional relationship, except as required
under DR 7-102(B).

The referee found by clear and convincing evidence that
Swanson had engaged in an improper sexual relationship with a
client during a divorce case which involved a custody dispute
over the minor children of the parties.

As to count IV, the referee found that there was no clear and
convincing evidence as to the facts and circumstances involved.
Counts V and VI were dismissed and are not at issue.

Count VII alleged that on or about April 7, 1998, Nyla Anderson
retained Swanson to represent her in a dissolution of marriage
action. Anderson paid Swanson an advance fee of $9,865. In July,
Swanson was discharged by Anderson, who obtained another
attorney. The new attorney wrote Swanson, asking for an account-
ing of her time while representing Anderson and for a refund of
any unearned portion of the advance fee. Swanson claimed no
refund was due and asserted that Anderson owed Swanson an addi-
tional $14,000 for services rendered.

Anderson sued Swanson to recover the advance fee paid to
her, and Swanson cross-petitioned, alleging that Anderson owed
her over $14,000. Swanson was deposed but refused to answer
any questions by Anderson’s attorney. Swanson was ultimately
sanctioned by the York County District Court in the amount of



546 267 NEBRASKA REPORTS

$399.80 and ordered to answer the questions. A default judgment
was later entered against Swanson in the amount of $9,365 for
the advance fee paid to Swanson but not earned. Swanson has not
paid the sanction or the judgment against her as of May 2003.
The Counsel for Discipline alleged that the foregoing acts and

omissions constituted a violation of Swanson’s oath of office as
an attorney and were in violation of, among others, the following
provisions of the Code of Professional Responsibility:

DR 1-102 Misconduct.

(A) A lawyer shall not:

(1) Violate a Disciplinary Rule.

(5) Engage in conduct that is prejudicial to the adminis-
tration of justice. . . .

(6) Engage in any other conduct that adversely reflects
on his or her fitness to practice law.

DR 9-102 Preserving Identity of Funds and Property of
a Client.

(B) A lawyer shall:

(4) Promptly pay or deliver to the client as requested by
a client the funds, securities, or other properties in the pos-
session of the lawyer which the client is entitled to receive.
The referee found that in April 1998, Swanson deposited
Anderson’s payment of $9,865 into a trust account which imme-
diately before this deposit contained $5.24. On the same day,
Swanson transferred $3,200 out of the account, which she
claimed was for time spent on Anderson’s behalf in April. In
May, Swanson transferred $1,500 from her trust account to her
business account and from there transferred the $1,500 but did
not remember where or to whom. In May 1998, she transferred
$2,560 out of her trust account into her business account. When
Swanson received a letter from Anderson’s new attorney advis-
ing that he was taking over Anderson’s representation and ask-
ing for a refund of the advance, Swanson knew that there was a
dispute regarding the advance fee, including the balance she still
had in her trust account.
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Swanson received a second letter from the office of Anderson’s
new attorney demanding an accounting of the advance fee.
Swanson testified that prior to that date, she had provided
Anderson with a written statement of fees charged and that she
had maintained a copy in the computer. Swanson claimed that she
sent a letter to Anderson’s attorney on September 16, 1998, and
enclosed a purported earlier letter to him dated August 13, 1998,
which in turn enclosed a “statement” to Anderson.

The referee found that Swanson’s September 16, 1998, letter
was intended to create the appearance that Swanson had previ-
ously sent a letter with an enclosed statement to Anderson’s
attorney on August 13. The referee also found the evidence was
undisputed that Swanson had removed money from the trust
account which belonged to Anderson and that Swanson’s pur-
ported bill for expended professional time on Anderson’s behalf
in the amount of $23,865 was not credible.

The referee found that Swanson’s billing statement was
entirely lacking as a credible accounting of her time spent on
behalf of Anderson if, indeed, she spent any time at all. The ref-
eree concluded that the billing statement sent by Swanson was
an after-the-fact composition in an attempt to justify her reten-
tion of the advance fee. The referee found that Swanson had lied
about the time she spent representing Anderson and that as a
consequence of Swanson’s misrepresentations and as a conse-
quence of her failure to keep accurate records, Swanson engaged
in conduct that was prejudicial to the administration of justice,
in violation of Canon 1, DR 1-102(A)(5), and that Swanson had
engaged in conduct that adversely affected her fitness to practice
law, in violation of DR 1-102(A)(6).

Anderson sued Swanson, and on January 30, 2002, a default
judgment was entered against Swanson in the amount of $9,365.
The referee found that Swanson had violated Canon 9,
DR 9-102(4), by not refunding Anderson the advance fee even
though she was clearly entitled to it by virtue of a court judgment.

The referee also found that Swanson engaged in conduct
prejudicial to the administration of justice when she refused
without justification to answer questions at her deposition. She
was subsequently sanctioned for her behavior, and she failed or
refused to pay the court-ordered sanction. As a consequence of
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all the foregoing, the referee found that Swanson violated
DR 1-102(A)(1) and her oath of office as an attorney.

In his report, the referee concluded with regard to count I that
Swanson’s offenses were relatively benign and that they did not
evidence an effort to conceal or to cheat any individual and that it
appeared no money or property was lost. However, the referee
found that Swanson’s attitude was noteworthy in that she did not
seem to appreciate the need for care in the handling of client prop-
erty. The referee concluded that these violations did not in them-
selves cast serious doubt on Swanson’s fitness to practice law but
were part of a “larger mosaic which forms a darker picture.”

The referee concluded as to count II that Swanson’s conduct
involved lies, deception, and ruses in order to keep money to
which she was not entitled. Swanson’s attitude was troubling to
the referee in that she did not recognize that her behavior was
improper. The referee found that Swanson had made earnest and
involved efforts to deceive in hopes of keeping her client’s money
and her license to practice law.

The referee noted that count III was the one offense to which
Swanson had admitted. He concluded as to count III that it did
not appear that anyone was significantly hurt in the legal sense
and that Swanson appeared to be appropriately contrite about
this behavior, as compared to her attitude toward the other
charges against her.

As to count VII, the referee concluded that Swanson’s offenses
were more serious. Taken together with her other offenses, the
referee believed that they completed a “dark mosaic of a woman
bereft of the practical and moral tools to practice the business of
a profession based on good order, honor and integrity.”

The referee determined that Swanson had displayed an indif-
ference to the disciplinary process and to the administration of
justice which reflected a disregard for the plight of her unhappy
clients, her license, and her reputation. In summary, the referee
concluded that Swanson lied to him about the work she did for
Siemsen and for Anderson and that she used falsified billing state-
ments to shore up her stories. The referee stated that “[a] lawyer
who would engage [in] such an elaborate bodyguard of lies is one
acting deliberately and with a specific intention to deceive.”
Swanson did not demonstrate to the referee that probation or
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suspension would be effective in punishing and correcting her
behavior. The referee concluded that Swanson had lied to anyone
who would listen, had created fictitious documents, and had taken
clients’ money and refused to give it back, even though she had
not earned it. The referee found that Swanson exhibited a disturb-
ing indifference when confronted with allegations and accusa-
tions which would have been of great concern to other lawyers
had they been confronted with such allegations.

Finally, the referee concluded that Swanson had not demon-
strated any mitigating circumstances; had not demonstrated a sin-
cere regret for her behavior, with the exception of her sexual rela-
tionship with a client; and had shown disrespect for her clients
and the legal system. Given the nature of Swanson’s offenses, the
need to deter others from committing similar offenses, and
Swanson’s poor attitude, the referee recommended that Swanson
be disbarred.

EXCEPTIONS
Swanson has filed exceptions to the referee’s report and rec-
ommendation, wherein she asserts that the evidence was insuf-
ficient to support the charges in counts I, II, and VII and that the
recommended sanction is unreasonable and excessive.

STANDARD OF REVIEW

[1] A proceeding to discipline an attorney is a trial de novo on
the record, in which the Nebraska Supreme Court reaches a con-
clusion independent of the findings of the referee; provided, how-
ever, that where the credible evidence is in conflict on a material
issue of fact, the court considers and may give weight to the fact
that the referee heard and observed the witnesses and accepted
one version of the facts rather than another. State ex rel. Counsel
for Dis. v. Achola, 266 Neb. 808, 669 N.W.2d 649 (2003).

[2] Each attorney discipline case must be evaluated individu-
ally in light of its particular facts and circumstances. State ex rel.
Special Counsel for Dis. v. Shapiro, 266 Neb. 328, 665 N.W.2d
615 (2003).

[3] Disciplinary charges against an attorney must be estab-
lished by clear and convincing evidence. State ex rel. Counsel for
Dis. v. Achola, supra.
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ANALYSIS

As to count I, the stipulation of the parties attests that Swanson
never deposited the money given to her by her client into an attor-
ney trust account. Instead, this money was kept in Swanson’s
office for “safekeeping.” Swanson has stipulated that she never
presented her client with a billing statement and that she failed to
keep a contemporaneous record of the client’s funds as they were
disbursed to the client. As such, the Counsel for Discipline has
submitted clear and convincing evidence that Swanson violated
DR 1-102(A)(1), DR 9-102(A) and (B)(3), and her oath of office
as an attorney.

As to count II, the Counsel for Discipline has presented clear
and convincing evidence that the money Swanson received dur-
ing her first visit with the client was never deposited into an
attorney trust account. It is undisputed that this client obtained a
default judgment against Swanson for the full amount Swanson
had received during their first meeting. More troubling,
Swanson stipulated that nearly 3 years after the entry of this
default judgment, she had yet to pay the client any of the money
that is owed to him. This evidence clearly and convincingly
demonstrates that Swanson violated DR 1-102(A)(1), (5), and
(6); Canon 2, DR 2-110(A)(3); DR 9-102(A); and her oath of
office as an attorney.

As to count III, Swanson stipulated that she engaged in a sex-
ual relationship with a client while she was representing him in
a dissolution of marriage action. The evidence established that
the case involved issues of child custody, and as such, we find
that clear and convincing evidence was presented to show that
Swanson violated DR 1-102(A)(1); Canon 7, DR 7-101(A)(3);
and her oath of office as an attorney.

With regard to count VII, the Counsel for Discipline pre-
sented clear and convincing evidence that Swanson refused to
answer questions by opposing counsel during a deposition. In
addition, there is no dispute that Swanson continued to refuse to
answer these questions, in direct violation of an order issued by
the York County District Court, which subsequently led that
court to order sanctions. The evidence was undisputed that a
default judgment had been entered against Swanson for the
return of funds that had been given to her as an advance fee by
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a client. The Counsel for Discipline presented sufficient evi-
dence to show that Swanson had failed to pay any portion of this
judgment. We therefore conclude that there was clear and con-
vincing evidence presented to establish that Swanson had vio-
lated DR 1-102(A)(1), (5), and (6); DR 9-102(B)(4); and her
oath of office as an attorney.

[4,5] The basic issues in a disciplinary proceeding against a
lawyer are whether discipline should be imposed and, if so, the
type of discipline appropriate under the circumstances. State ex
rel. Counsel for Dis. v. James, ante p. 186, 673 N.W.2d 214
(2004). Neb. Ct. R. of Discipline 4 (rev. 2001) provides that the
following may be considered by this court as sanctions for attor-
ney misconduct: (1) disbarment; (2) suspension for a fixed period
of time; (3) probation in lieu of suspension, on such terms as the
court may designate; (4) censure and reprimand; or (5) temporary
suspension. State ex rel. Counsel for Dis. v. James, supra.

[6,7] Each case justifying discipline of an attorney must be
evaluated individually in light of the particular facts and cir-
cumstances of that case. Id. To determine whether and to what
extent discipline should be imposed in a lawyer discipline pro-
ceeding, this court considers the following factors: (1) the nature
of the offense, (2) the need for deterring others, (3) the mainte-
nance of the reputation of the bar as a whole, (4) the protection
of the public, (5) the attitude of the offender generally, and (6)
the offender’s present or future fitness to continue in the practice
of law. State ex rel. Counsel for Dis. v. Mills, ante p. 57, 671
N.W.2d 765 (2003). Cumulative acts of attorney misconduct are
distinguishable from isolated incidents and are therefore deserv-
ing of more serious sanctions. State ex rel. Counsel for Dis. v.
Cannon, 266 Neb. 507, 666 N.W.2d 734 (2003).

Based upon Swanson’s actions and her attitude and conduct
during the proceedings, the referee recommended disbarment as
the appropriate sanction. Swanson claims that such punishment
is excessive and unreasonable. We acknowledge that a judgment
of disbarment is a most severe penalty; however, the charges
against Swanson involve multiple incidents with various clients
over a number of years. The evidence shows that Swanson has
repeated the same questionable acts with different clients. With
respect to counts I and II, she failed to deposit the money in an
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appropriate trust account. More disturbing is the evidence con-
cerning counts II and VII that Swanson failed to pay any portion
of the two default judgments entered against her.

Most disturbing to this court is the referee’s finding that
Swanson lied in order to keep her clients’ money without justifi-
cation. While it was noted by the referee that Swanson’s conduct
regarding count I was relatively benign in that it did not evidence
an effort to conceal or to cheat any individual, the referee found
with regard to counts IT and VII that Swanson’s conduct involved
lies, deception, and ruses in order to keep money to which she
was not entitled. It is this type of behavior that caused the referee
to question Swanson’s fitness to continue in the practice of law.
The referee also found that Swanson’s indifference to the disci-
plinary process and to the administration of justice evidenced a
disregard for her clients, her license, and her reputation.

When this court considers the cumulative nature of Swanson’s
actions, the need to protect the public, the need to deter others
from similar conduct, the reputation of the bar as a whole,
Swanson’s fitness to practice law, and the lack of mitigating cir-
cumstances, we conclude that disbarment is the appropriate
sanction.

CONCLUSION

It is the judgment of this court that Swanson should be and
hereby is disbarred from the practice of law in the State of
Nebraska, effective immediately. Swanson is directed to comply
with Neb. Ct. R. of Discipline 16 (rev. 2001), and upon failure
to do so, she shall be subject to punishment for contempt of this
court. Swanson is directed to pay costs and expenses in accord-
ance with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 1997)
and Neb. Ct. R. of Discipline 23(B) (rev. 2001).

JUDGMENT OF DISBARMENT.
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CHARLES V. AND DIXIE L. FRANCIS ET AL., APPELLANTS, V.
CIty oF CoLUMBUS, NEBRASKA, A MUNICIPAL CORPORATION,
AND BOARD OF EQUALIZATION OF THE CITY OF
CoLumBUS, NEBRASKA, APPELLEES.

676 N.W.2d 346

Filed March 12, 2004. No. $-02-1003.

Summary Judgment. Summary judgment is proper when the pleadings and the evi-
dence admitted at the hearing disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

Taxes: Declaratory Judgments: Injunction: Civil Rights: States. When a litigant
secks declaratory or injunctive relief against a state tax under 42 U.S.C. § 1983
(2000), state courts, like their federal counterparts, must refrain from granting relief
under § 1983 when there is an adequate legal remedy.

Municipal Corporations: Civil Rights: Damages. A plaintiff may seek damages in
a42 U.S.C. § 1983 (2000) claim against a municipality.

Taxes: Civil Rights: Courts: Damages. When a litigant seeks damages in a 42
U.S.C. § 1983 (2000) claim challenging a state or local tax, Nebraska courts must
refrain from granting such relief, so long as state law offers an adequate legal remedy.
Taxes: Civil Rights: Statutes. In determining if a litigant may maintain a 42 U.S.C.
§ 1983 (2000) claim challenging a state or local tax, courts measure the adequacy of
a state remedy by procedural, not substantive criteria.

IS . In determining if a litigant may maintain a 42 U.S.C. § 1983 (2000)
claim challengmg a state or local tax, the state remedy, to be adequate, need not be
identical to § 1983 remedies. It need not be the best remedy available, the most con-
venient remedy, or equal to or comparable with federal remedies.

Constitutional Law: Taxes: Civil Rights. In determining if a litigant may maintain a
42 U.S.C. § 1983 (2000) claim challenging a state or local tax, a state remedy is ade-
quate if it provides the taxpayer with the opportunity for a full hearing and judicial deter-
mination at which he or she may raise any and all constitutional objections to the tax.
Constitutional Law: Special Assessments. A special tax assessment which violates
the federal Constitution is illegal, and thus a claim that a special tax assessment vio-
lates the federal Constitution can be raised and adjudicated in claims made under Neb.
Rev. Stat. § 16-637 (Reissue 1997).

— . Neb. Rev. Stat. §§ 19-2422, 19-2423, and 19-2425 (Reissue 1997) pro-
vide a taxpayer with a means by which his or her constitutional challenges to a spe-
cial tax assessment can be fairly and fully adjudicated.

Taxes: States: Attorney Fees. When an adequate state legal remedy exists for chal-
lenging a state or local tax, litigants cannot recover attorney fees under 42 U.S.C.
§ 1988(b) (Supp. V 1999).
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Appeal from the District Court for Platte County: RoBERT R.
STEINKE, Judge. Affirmed.

Lyle Joseph Koenig, of Koenig Law Firm, and William D.
Sutter, Jr., of Stephens & Sutter, for appellants.

Dean Skokan for appellees.

HenDRrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
MCcCorMACK, and MILLER-LERMAN, JJ.

CoONNOLLY, J.

The appellants own property in the City of Columbus, a city
of the first class (City). After the City levied a special tax assess-
ment for street improvements, the appellants filed a petition
challenging the constitutionality of the special tax assessment.
In their petition, the appellants sought relief under state law and
42 U.S.C. § 1983 (2000). The district court determined that state
courts cannot entertain § 1983 claims challenging state or local
taxes unless the state fails to provide an adequate legal remedy.
After determining that state law provides an adequate legal rem-
edy, the court entered summary judgment against the appellants
on their § 1983 claims. We affirm.

I. BACKGROUND

The City created Special Improvement District No. 135 (SID
135) by ordinance in 1992. The appellants claim that each of them
own real property located within SID 135. When the construction
was completed in 1999, the City assessed and levied the costs of
the project.

Most of the appellants paid the first installment of the tax
under protest. They then filed this action naming the City and the
board of equalization for the City (Board) as defendants. The
appellants alleged that the City and the Board had violated their
due process and equal protection rights by (1) failing to give
them proper notice of their right to challenge the creation of SID
135; (2) misrepresenting the costs of the construction project and
thereby inducing them to refrain from objecting to the creation of
SID 135; (3) assessing as part of the costs of the construction
project repair work done to a county road; (4) accepting a bid
that exceeded the amount that the City’s engineers estimated the

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































