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Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

Statutes: Judgments: Appeal and Error. Statutory interpretation presents a ques-
tion of law. When reviewing questions of law, an appellate court has an obligation
to resolve the questions independently of the conclusion reached by the trial court.
Actions: States: Civil Rights: Appeal and Error. In a federal civil rights action,
whether the plaintiff has shown state action is a mixed question of law and fact that
is reviewed de novo by an appellate court.

Appeal and Error. In a de novo review, an appellate court reaches a conclusion
independent of the trial court.

Injunction: Equity. An action for injunction sounds in equity.

Equity: Appeal and Error. In an appeal of an equitable action, an appellate court
tries factual questions de novo on the record and reaches a conclusion independent
of the findings of the trial court.

Statutes. A court may, in order to ascertain the proper meaning of a statute, refer
to later as well as earlier legislation upon the same subject.

. In interpreting statutes, all existing acts should be considered, and a subse-
quent statute may often aid in the interpretation of a prior one.

Federal Acts: Railroads: Right-of-Way. The federal statute, 43 U.S.C. § 912
(2000), applies to rights-of-way created pursuant to the General Railroad Right of
Way Act of 1875, 43 U.S.C. § 934 et seq. (2000), and the United States retains all
reversionary interests in such rights-of-way until the United States disposes of
those interests as provided by law.

Summary Judgment. Summary judgment is proper when the pleadings, deposi-
tions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to judgment as a mat-
ter of law.

Constitutional Law: Property: Appeal and Error. An appellate court analyzes
the state constitutional issue whether there has been an unconstitutional taking by
treating federal constitutional case law and Nebraska state constitutional case law
as coterminous.

Constitutional Law: States. When the claim of a constitutional deprivation is
directed against a private party, a two-part inquiry is required. The first question is
whether the claimed deprivation has resulted from the exercise of a right of privilege
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having its source in state authority. The second question is whether, under the facts
of the case, a defendant who is a private party may be appropriately characterized as
a “state actor.”

13. __:_ _ . The inquiry when the claim of a constitutional deprivation is directed
against a private party must be whether there is a sufficiently close nexus between
the state and the challenged action of the regulated entity so that the action of the
latter may be fairly treated as that of the state itself. The required nexus may be
present if the private entity has exercised powers that are traditionally the exclu-
sive prerogative of the state.

14. Invasion of Privacy: Words and Phrases. An invasion of privacy pursuant to
Neb. Rev. Stat. § 20-203 (Reissue 1997) is one consisting solely of an intentional
interference with the plaintiff’s interest in solitude or seclusion, either as to his or
her person or private affairs or concerns, of a kind that would be highly offensive
to a reasonable person.

15. Trespass: Invasion of Privacy. Trespassing onto real property, without more, is
not the form or magnitude of interference into a person’s solitude or seclusion that
would rise to the level of being highly offensive to a reasonable person, such as
might be actionable under Neb. Rev. Stat. § 20-203 (Reissue 1997).

16. Injunction: Property: Trespass. Where the nature and frequency of trespasses
are such as to prevent or threaten the substantial enjoyment of the rights of pos-
session and property in land, an injunction will be granted.

17. ___:___:___.Conceming simple acts of trespass, equity has, in most cases,
no jurisdiction, but if the nature and frequency of trespasses are such as to prevent
or threaten the substantial enjoyment of the rights of possession and property in
land, an injunction will be granted.

Appeal from the District Court for Dundy County: JonN J.
BATTERSHELL, Judge. Affirmed.

Stephen D. Mossman, of Mattson, Ricketts, Davies, Stewart
& Calkins, for appellants.

Danene J. Tushar and Daniel J. Guinan, of Fraser, Stryker,
Meusey, Olson, Boyer & Bloch, P.C., for appellee.

HENDRY, C.J., WRIGHT, GERRARD, and MILLER-LERMAN, JJ.,
and IrwiN, Chief Judge.

GERRARD, J.
NATURE OF CASE
Whipps Land & Cattle Company, Inc., and Lyndell W.
Whipps and Doris Whipps (collectively Whipps) sued Level 3
Communications, LLC (Level 3), after Level 3 installed under-
ground fiber-optic cable in railroad rights-of-way that abut
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Whipps’ properties in Hitchcock and Dundy Counties. The
primary issue presented in this appeal is whether the district
court correctly concluded that Whipps had no interest in the
Hitchcock County right-of-way.

FACTUAL BACKGROUND

Although all of the issues presented in this case stem from
Level 3’s installation of underground fiber-optic cable, the issues
differ significantly with respect to the Hitchcock County and
Dundy County properties, because of the chain of title of the
properties and the railroad rights-of-way.

In 1882, the federal government, pursuant to the General
Railroad Right of Way Act of 1875, granted the Republican
Valley Railroad Company a right-of-way over the Hitchcock
County property, which then still belonged to the federal gov-
emment. The Hitchcock County property was subsequently
granted by patent deed to Alpheus Talkington. The property was
eventually conveyed to Frank and Vera Whipps, who in turn con-
veyed the property by warranty deed to the Whipps Land &
Cattle Company, Inc., in 1975. The right-of-way is now held by
the Republican Valley Railroad Company’s successor, the
Burlington Northern and Santa Fe Railway Company (BNSF).
The Hitchcock County right-of-way is 200 feet wide.

The Dundy County right-of-way was granted by deed to the
Republican Valley Railroad Company in 1881 by Charles
Hickman, Whipps’ predecessor in title to the Dundy County
property. This right-of-way is also now held by BNSF. The
right-of-way deed created a right-of-way that is 100 feet wide.

Level 3 entered into an agreement with BNSF granting Level
3 right-of-way access to construct a fiber-optic network along
BNSF’s rights-of-way. Level 3 installed underground fiber-optic
cable within the Hitchcock County right-of-way in 1999. The
cable installation occurred on the northern side of the right-of-
way, about 90 feet from the railroad tracks, which generally fol-
low the centerline.

Due to an error in Level 3’s construction plans, the installation
of the cable continued to be 90 feet from the centerline in Dundy
County—placing the cable approximately 40 feet outside the
right-of-way and on Whipps’ Dundy County property. When the
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discrepancy was discovered, construction was halted and the
2,000 feet of installed cable on the Dundy County property was
abandoned. Level 3 completed its construction by rerouting cable
installation inside the right-of-way.

Whipps sued for trespass, intentional invasion of privacy, and
unconstitutional taking. Whipps sought damages, injunctive
relief, and attorney fees pursuant to 42 U.S.C. §§ 1983 (2000) and
1988 (Supp. IV 1998). The district court granted partial summary
judgment against Whipps with respect to activities inside the rail-
road rights-of-way in both Hitchcock and Dundy Counties, con-
cluding that BNSF’s rights-of-way were sufficient for BNSF to
permit Level 3’s cable installation. The district court concluded
that BNSF held all title to the Dundy County right-of-way and
that Whipps had no interest in the property subject to the
Hitchcock County right-of-way.

The matter proceeded to trial regarding Level 3’s admitted
incursion 40 feet outside the Dundy County right-of-way. The
district court rejected Whipps’ constitutional claim, finding that
Level 3’s actions were not a taking, did not involve state action,
and were unintentional. The district court found that Level 3’s
actions were not an intentional invasion of privacy, but simply a
trespass. The district court awarded damages for trespass on the
Dundy County property in the amount of $3,500. No injunctive
relief was granted.

ASSIGNMENTS OF ERROR

Whipps assigns, restated and consolidated, that the district
court erred in (1) granting partial summary judgment with respect
to Whipps’ claims regarding Level 3’s installation of cable inside
the Hitchcock County right-of-way, (2) refusing to award dam-
ages for the unconstitutional taking of the Dundy County prop-
erty, (3) failing to award attorney fees under §§ 1983 and 1988,
(4) failing to find and award damages for an intentional invasion
of privacy, and (5) refusing to grant injunctive relief to prevent
future trespasses by Level 3.

It should be noted that Whipps does not make any appellate
argument with respect to Level 3’s installation of cable inside
the Dundy County right-of-way. Thus, the issues are generally
confined to (1) Whipps’ interest, if any, to property inside the
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Hitchcock County right-of-way and (2) Whipps’ claims and
damages resulting from Level 3’s incursion outside the Dundy
County right-of-way.

STANDARD OF REVIEW

[1] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of
all reasonable inferences deducible from the evidence. Egan v.
Stoler, ante p. 1, 653 N.W.2d 855 (2002).

[2] Statutory interpretation presents a question of law. When
reviewing questions of law, an appellate court has an obligation
to resolve the questions independently of the conclusion reached
by the trial court. Id.

[3,4] In a federal civil rights action, whether the plaintiff has
shown state action is a mixed question of law and fact that is
reviewed de novo by an appellate court. See, Puerto Rico Tele. v.
Telecommunications Reg. Bd., 189 E3d 1 (1st Cir. 1999); Duke v.
Smith, 13 F.3d 388 (11th Cir. 1994); Merritt v. Mackey, 932 F.2d
1317 (9th Cir. 1991). In a de novo review, an appellate court
reaches a conclusion independent of the trial court. Tipp-It, Inc.
v. Conboy, 257 Neb. 219, 596 N.W.2d 304 (1999).

[5,6] An action for injunction sounds in equity. In an appeal
of an equitable action, an appellate court tries factual questions
de novo on the record and reaches a conclusion independent of
the findings of the trial court. See Reichert v. Rubloff Hammond,
L.L.C., 264 Neb. 16, 645 N.-W.2d 519 (2002).

ANALYSIS

HrrcHcock COUNTY RIGHT-OF-WAY

We first address Whipps’ claims regarding the property inside
the Hitchcock County right-of-way. We begin this analysis on the
most fundamental level: What, if any, interest does Whipps have
in the property inside the right-of-way? Answering this question
requires two separate determinations. We must first determine the
scope of the railroad right-of-way—what it included and what
interest remained in the grantor, the United States. Second, we
must determine whether any interest that remained in the United
States still remains with the United States or if that interest was
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subsequently transferred by the United States to Whipps® prede-
cessor in title.

The scope of BNSF’s right-of-way is a matter of federal law. It
is important to understand, at the outset, that while the vocabulary
of the common law of real property is often imported into the dis-
cussion of railroad rights-of-way, where those rights-of-way have
been created by federal law, they are entirely creatures of federal
statute, and their scope and duration are determined, not by
common-law principles, but by the relevant statutory provisions.
See, Brown v. State, 130 Wash. 2d 430, 924 P.2d 908 (1996); Puett
v. Western Pacific Railroad, 104 Nev. 17, 752 P.2d 213 (1988).

The Hitchcock County right-of-way was created by virtue of
the General Railroad Right of Way Act of 1875 (hereinafter 1875
Act), 43 US.C. § 934 et seq. (2000). In State of Idaho v. Oregon
Short Line R. Co., 617 E. Supp. 207 (D. Idaho 1985), the court
discussed the history of the 1875 Act.

From 1850 to 1871, Congress subsidized railroad con-
struction through large grants of public lands. Great
Northern Railroad Co. v. United States, 315 U.S. 262, 263,
62 S.Ct. 529, 533, 86 L.Ed. 836 (1942). In 1871, Congress,
with a finger to the prevailing winds of public opinion,
changed this policy and discontinued outright grants of land
to railroads. /d. Congress, however, still intended railroads
to have exclusive use and possession of railroad rights-of-
way. This may be inferred from the continued use of the
term “right-of-way” in the 1875 Act and from the fact that
railroads must have exclusive use of their rights-of-way in
order to function. The term “right-of-way,” in the context of
railroad property interests, is a term of art signifying an
interest in land which entitles the railroad to the exclusive
use and occupancy in such land. . . . Because exclusive use
and occupancy are not rights comprised within the tradi-
tional definition of an easement, definitional problems later
arose in describing the nature of the railroad’s interest in its
right-of-way.

Oregon Short Line R. Co., 617 E. Supp. at 210.

From 1871 to 1875, Congress dealt with railroad rights-of-way
on an individualized basis. Id. Congress then passed the 1875 Act,
which provided, in relevant part, that “[t]he right of way through
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the public lands of the United States is granted to any railroad
company duly organized under the laws of any State or Territory
. . . to the extent of one hundred feet on each side of the central
line of said road.” See § 934. The operative language of the 1875
Act was virtually identical to that of most or all of the pre-1871
acts. Oregon Short Line R. Co., supra.

It is clear that the 1875 Act was not intended to grant a fee
interest to railroads. Oregon Short Line R. Co., supra. The nature
of the interest conveyed, however, was subject to some confusion.
The result of early U.S. Supreme Court decisions was a concept
of ““limited fee with an implied condition of reverter.’” Oregon
Short Line R. Co., 617F. Supp. at 210, citing Northern Pacific Ry.
v. Townsend, 190 U.S. 267, 23 S. Ct. 671, 47 L. Ed. 1044 (1903).
The concept of a “limited fee” was probably applied because
under the common law of real property, an easement was an
incorporeal hereditament which did not give an exclusive right of
possession. See State of Wyoming v. Udall, 379 F.2d 635 (10th
Cir. 1967). As the meaning of the term “easement” expanded, in
the context of railroads, to include the right in perpetuity to exclu-
sive use and possession of the land, the “limited fee” concept dis-
appeared. See id. By 1942, the U.S. Supreme Court modified its
understanding of rights-of-way under the 1875 Act and held that
the rights-of-way were only easements and not fee interests. See
Great Northern Ry. Co. v. U. S., 315 U.S. 262, 62 S. Ct. 529, 86
L. Ed. 836 (1942).

Given the foregoing, the Oregon Short Line R. Co. court
reached the following conclusions:

Congress, in granting the 1875 Act rights-of-way, did not
intend to convey to the railroads a fee interest in the under-
lying lands. Congress did, however, intend to give the rail-
roads an interest suitable for railroad purposes—a
right-of-way, which, by definition, carried with it the right
to exclusive use and occupancy of the land.
617 E. Supp. at 212. See, also, Simacek v. York County Rural P.P.
Dist., 220 Neb. 484, 370 N.W.2d 709 (1985). Applied to the
instant case, we similarly conclude that BNSF’s right-of-way,
when created, was an easement as explained above, with a rever-
sionary interest in the United States should the right-of-way cease
to be used for railroad purposes.
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Having concluded that the United States retained an interest in
the property subject to the right-of-way, we must now determine
what happened to that interest when the United States conveyed
the Hitchcock County property to Whipps’ predecessors in title.
Courts are divided on that question. However, the prevailing
view is that the underlying interest in active rights-of-way is held
by the United States, and not by the adjacent landowner.

Pertinent to this determination is the specific provision made
by the U.S. Congress for abandoned railroad rights-of-way. In
1922, Congress enacted 43 U.S.C. § 912 (2000), which provides
in relevant part that when a railroad right-of-way is abandoned,
“all right, title, interest, and estate of the United States in said
lands shall . . . be transferred to and vested in any person, firm,
or corporation, assigns, or successors in title and interest to
whom or to which title of the United States may have been or
may be granted.”

Excepted, however, are any lands on which a public highway is
established within 1 year of the abandonment of the right-of-way
and the mineral rights in the land, which are reserved in the
United States. See id. Furthermore, if the right-of-way runs
through a municipality, the municipality acquires the federal
interest, regardless of whether it has title to the adjacent fee. See,
id.; Buckley v. Burlington Northern, 106 Wash. 2d 581, 723 P.2d
434 (1986).

Of the few courts to have directly considered disposition of
reversionary interests created under the 1875 Act, most have
determined that § 912 applies to rights-of-way created pursuant to
the 1875 Act. See, Marshall v. Chicago and Northwestern Transp.
Co., 31 F.3d 1028 (10th Cir. 1994); Vieux v. East Bay Regional
Park Dist., 906 F.2d 1330 (9th Cir. 1990); State of Idaho v.
Oregon Short Line R. Co., 617 F. Supp. 207 (D. Idaho 1985);
Barney v. Burlington Northern R. Co., 490 N.W.2d 726 (S.D.
1992). But see City of Aberdeen v. Chicago & North Transp., 602
F. Supp. 589 (D.S.D. 1984).

“This Court has the obligation to interpret § 912 . . . in such
a way to fully effectuate congressional intent: These statutes
would be rendered null if this Court were to find them in-
applicable to 1875 Act rights-of-way, for they were speci-
fically enacted to dispose of the United States’ retained
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interest in 1875 Act rights-of-way. See [H.R. Rep. No. 217,
67th Cong., 1st Sess. 1 (1921); H.R. Rep. No. 843, 66th
Cong., 2d Sess. 2 (1920)]. In enacting these statutes,
Congress clearly felt that it had some retained interest in
railroad rights-of-way. The precise nature of that retained
interest need not be shoe-horned into any specific category
cognizable under the rules of real property law. . .
[Clongressional committeemen in the early 1920’s spoke of
this retained interest in terms of an ‘implied condition of
reverter.” Regardless of the precise nature of this interest,
Congress clearly believed that it had authority over 1875 Act
railroad rights-of-way. [Section 912] evince([s] an intent to
ensure that railroad rights-of-way would continue to be used
for public transportation purposes, primarily for highway
transportation. . . .

In conclusion, the Court finds that [§ 912] appl[ies] to
1875 Act rights-of-way.”

Marshall, 31 E3d at 1032, quoting Oregon Short Line R. Co.,
supra. Accord Barney, supra.

Even if the 1875 Act granted only an easement, as
opposed to a higher right-of-way interest, Congress had
authority, by virtue of its broad power over interstate
commerce, to grant such easements subject to its own
terms and conditions—which were to preserve a corridor
of public transportation, particularly the railroad trans-
portation, in order to facilitate the development of the
“Western vastness.” Congress could pre-empt or override
common-law rules regarding easements, reversions, or
other traditional real property interests. In other words,
even if the 1875 Act granted only an easement, it does not
necessarily follow that Congress would or did not intend
to retain an interest in that easement. This is consistent
with another well-settled rule of statutory construction
which provides that conveyances by the Government will
be strictly interpreted against the grantee and in favor of
the grantor.

Oregon Short Line R. Co., 617 E. Supp. at 212.
Simply put, the above-cited courts have concluded that if the
United States’ retained interest in a railroad right-of-way was
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conveyed to the United States’ successor in title along with the
adjacent fee, then Congress would not have needed to enact
§ 912 to transfer that interest upon abandonment of the right-of-
way. Furthermore, § 912 could not, as it purports, transfer that
interest to anyone other than the adjacent feeholder, such as
states or municipalities, nor could the United States reserve the
mineral estate to itself.

[7,8] A court may, in order to ascertain the proper meaning of
a statute, refer to later as well as earlier legislation upon the
same subject. See Wagoner v. Central Platte Nat. Resources
Dist., 247 Neb. 233, 526 N.W.2d 422 (1995). All existing acts
should be considered, and a subsequent statute may often aid in
the interpretation of a prior one. Id. Based upon that principle of
statutory construction, courts have relied upon § 912 to support
the conclusion that pursuant to federal statute, rights-of-way
created pursuant to the 1875 Act reserved reversionary interests
in the United States that have not been subsequently conveyed
as part of the adjacent fee. See, Marshall v. Chicago and
Northwestern Transp. Co., 31 F.3d 1028 (10th Cir. 1994); Vieux
v. East Bay Regional Park Dist., 906 F.2d 1330 (9th Cir. 1990);
State of Idaho v. Oregon Short Line R. Co., 617 F. Supp. 207 (D.
Idaho 1985); Barney v. Burlington Northern R. Co., 490 N.W.2d
726 (S.D. 1992).

[9] On matters of federal law, the decisions of federal courts
are highly persuasive, particularly where federal legislative his-
tory and the interpretation of federal statutes are at issue. We are
persuaded by the reasoning of the 9th and 10th Circuits, set forth
above, and likewise conclude that § 912 applies to rights-of-way
created pursuant to the 1875 Act and that the import of § 912 is
that the United States retains all reversionary interests in such
rights-of-way until the United States disposes of those interests
as provided by law.

Returning to the circumstances of the instant case, we note
that there is no suggestion, or support in the record, for a find-
ing that the Hitchcock County right-of-way has been abandoned
within the meaning of § 912. In fact, the record indicates that the
railroad is still operating in the right-of-way. Therefore, we con-
clude that any reversionary interest in the Hitchcock County
right-of-way is still possessed by the United States. Obviously,
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if Whipps has no interest in the land inside the right-of-way,
then Whipps has no claim for relief with respect to any incursion
onto that land.

[10] Summary judgment is proper when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Soukop v. ConAgra, Inc., 264 Neb. 1015, 653 N.W.2d 655
(2002). In this case, there was no genuine issue of material fact,
and Level 3 was entitled to judgment as a matter of law regard-
ing the Hitchcock County right-of-way because Whipps had no
rights in that property. On that basis, we reject Whipps® first
assignment of error and affirm the district court’s entry of sum-
mary judgment against Whipps with respect to property inside
the Hitchcock County right-of-way.

UNCONSTITUTIONAL TAKING

[11] Whipps’ second and third assignments of error relate to
its claim that it is entitled to damages and attorney fees under
§§ 1983 and 1988 for the unconstitutional taking, without com-
pensation, of its property outside the Dundy County right-of-
way. Although Whipps argues that its property was taken in vio-
lation of both the U.S. and Nebraska Constitutions, this court
has analyzed the state constitutional issue whether there has
been an unconstitutional taking by treating federal constitu-
tional case law and our state constitutional case law as cotermi-
nous. See Strom v. City of Oakland, 255 Neb. 210, 583 N.W.2d
311 (1998). Section 1983 provides, as relevant:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State . . . subjects, or
causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the depriva-
tion of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in
an action at law, suit in equity, or other proper proceeding
for redress . . ..

Section 1988 provides, as relevant, that prevailing parties in
§ 1983 actions may be entitled to attorney fees. The threshold
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issue, however, is whether Level 3 engaged in “state action,” i.e.,
acted under color of state law, when it trespassed onto Whipps’
Dundy County property.

Careful adherence to the “state action” requirement preserves
an area of individual freedom by limiting the reach of federal
law and federal judicial power. It also avoids imposing on the
state, its agencies, or officials responsibility for conduct for
which they cannot fairly be blamed. Lugar v. Edmondson Oil
Co., 457 U.S. 922, 102 S. Ct. 2744, 73 L. Ed. 2d 482 (1982).

Our cases have accordingly insisted that the conduct
allegedly causing the deprivation of a federal right be fairly
attributable to the State. These cases reflect a two-part
approach to this question of “fair attribution.” First, the
deprivation must be caused by the exercise of some right or
privilege created by the State or by a rule of conduct
imposed by the State or by a person for whom the State is
responsible. . . . Second, the party charged with the depri-
vation must be a person who may fairly be said to be a state
actor. This may be because he is a state official, because he
has acted together with or has obtained significant aid from
state officials, or because his conduct is otherwise charge-
able to the State. Without a limit such as this, private par-
ties could face constitutional litigation whenever they seek
to rely on some state rule governing their interactions with
the community surrounding them.

Lugar, 457 U.S. at 937.

[12] In a case such as this, when the claim of a constitutional
deprivation is directed against a private party, a two-part inquiry
is required. The first question is whether the claimed deprivation
has resulted from the exercise of a right of privilege having its
source in state authority. The second question is whether, under
the facts of the case, a defendant who is a private party may be
appropriately characterized as a “state actor.”” See id. Whipps’
argument fails on the first point.

The sole basis identified by Whipps for attribution of Level
3’s actions to the state is that Level 3, as a telecommunications
company, is authorized by statute to enter upon private lands for
surveying, with the power of eminent domain. See Neb. Rev.
Stat. § 86-701 et seq. (Cum. Supp. 2002). The failure in Whipps'
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argument is that even if Level 3 has been imbued with such
power by the state, that power was not exercised in this instance,
and none of the damages claimed by Whipps were incurred as a
result of any power given by the state to Level 3. Whipps’ argu-
ment “‘overlooks the essential point—that the state must be
involved not simply with some activity of the institution alleged
to have inflicted injury upon a plaintiff but with the activity that
caused the injury.’” See Lucas v. Wisconsin Electric Power
Company, 466 F.2d 638, 657 n.47 (7th Cir. 1972) (en banc),
quoting Powe v. Miles, 407 F.2d 73 (2d Cir. 1968).

In Lucas, the plaintiff brought a class action, in part, against
an electric power company, challenging an administrative
policy which permitted discontinuation of service for nonpay-
ment of charges. The plaintiff argued, inter alia, that the
actions of the utility were a “state action” because the state
authorized the utility to enter private property under certain
circumstances. 466 F.2d at 645. The Seventh Circuit rejected
the plaintiff’s argument, noting that “[i]f that authority were
invoked by the defendants in this case, an entirely different
issue would be presented. On the record before us, however, it
appears that the termination of plaintiff’s service can be com-
pleted simply by throwing the proper switch or disconnecting
the proper wires.” Id. at 656. The court concluded that the util-
ity’s private actions were, therefore, not under color of state
law within the meaning of § 1983. Lucas, supra. See, also,
Jackson v. Metropolitan Edison Co., 419 U.S. 345, 95 S. Ct.
449, 42 L. Ed. 2d 477 (1974).

Whipps relies on Ballard Fish & Oyster Co. v. Glaser
Construction Co., 424 F2d 473 (4th Cir. 1970), in which the
Fourth Circuit found that a natural gas company had acted under
color of state law in the construction of a gas pipeline across the
plaintiff’s oyster beds, even though the gas company had failed
to obtain an easement as provided by law. Ballard Fish & Oyster
Co., however, is inapposite to the case at bar. The determinative
factor in that case was the court’s finding that the gas company
intentionally took the plaintiff’s property “through misuse of the
power the state granted it to acquire easements.” Id. at 474-75.
No such intentional misuse of state power is present in the
instant case—Level 3 obtained permission from BNSF to use its
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rights-of-way in a private transaction and only mistakenly
entered onto Whipps’ property. In any event, the reasoning of
Ballard Fish & Oyster Co., supra, appears strained in light of
subsequent U.S. Supreme Court decisions. See, e.g., Blum v.
Yaretsky, 457 U.S. 991, 102 S. Ct. 2777, 73 L. Ed. 2d 534
(1982); Jackson v. Metropolitan Edison Co., supra (fact that
business is subject to state regulation does not convert action
into that of state).

[13] The inquiry in such cases must be whether “ ‘there is a
sufficiently close nexus between the State and the challenged
action of the regulated entity so that the action of the latter may
be fairly treated as that of the State itself.’” Blum, 457 U.S. at
1004, quoting Jackson, supra. The required nexus may be pres-
ent if the private entity has exercised powers that are tradition-
ally the exclusive prerogative of the state. Id. But in this case,
Whipps concedes that Level 3 did not exercise, or seek to exer-
cise, any power granted to it by state law to enter private prop-
erty or exercise eminent domain. The inadvertent entry onto the
Dundy County property cannot be ascribed to any governmental
decision, and Whipps’ claimed deprivation has not resulted from
the exercise of a right or privilege having its source in state
authority. See Lugar v. Edmondson Oil Co., 457 U.S. 922, 102
S.Ct. 2744, 73 L. Ed. 2d 482 (1982). The district court correctly
concluded that Whipps did not satisfy the “state action” require-
ment of § 1983 and that Whipps was not entitled to relief under
§ 1983 or § 1988. Whipps’ second and third assignments of error
are without merit.

€6 €

INVASION OF PRIVACY
[14] Whipps claims that the district court should have
awarded damages for an intentional invasion of privacy pursuant
to Neb. Rev. Stat. § 20-203 (Reissue 1997). We recently dis-
cussed the scope of § 20-203 in Polinski v. Sky Harbor Air Serv.,
263 Neb. 406, 412, 640 N.W.2d 391, 396 (2002):

Section 20-203 provides as follows: “Any person, firm,
or corporation that trespasses or intrudes upon any natural
person in his or her place of solitude or seclusion, if the
intrusion would be highly offensive to a reasonable person,
shall be liable for invasion of privacy.” In Kaiser v. Western
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R/C Flyers, 239 Neb. 624, 477 N.W.2d 557 (1991), we
considered the nature of an intrusion under § 20-203. In
Kaiser, we described the invasion of privacy as one “‘con-
sistling] solely of an intentional interference with [the
plaintiff’s] interest in solitude or seclusion, either as to his
person or as to his private affairs or concemns, of a kind that
would be highly offensive to a reasonable man.’ ” 239 Neb.
at 631, 477 N.W.2d at 562 (quoting Restatement (Second)
of Torts § 652 B, comment a. (1977)). We listed the fol-
lowing examples from the Restatement as illustrations of
the types of intrusions for consideration as an invasion of
privacy under § 20-203: “a reporter’s entering a hospital
room and taking the photograph of a person suffering from
a rare disease; ‘window peeking’ or wiretapping by a pri-
vate detective; obtaining access to a person’s bank records
pursuant to a forged court order; or the continuance of fre-
quent telephone solicitations.” Kaiser, 239 Neb. at 631,
477 N.W.2d at 562.
Accord Wilkinson v. Methodist, Richard Young Hosp., 259 Neb.
745, 612 N.W.2d 213 (2000). Compare Sabrina W. v. Willman, 4
Neb. App. 149, 540 N.W.2d 364 (1995) (photographing woman in
tanning booth without her consent fell within scope of statute).

In Kaiser v. Western R/C Flyers, 239 Neb. 624, 477 N.W.2d
557 (1991), the defendants operated a model airplane field. The
plaintiffs, who owned land adjacent to the field, complained that
the model airplanes were noisy and continually trespassed over
the plaintiffs’ land. This court rejected the plaintiffs’ claims
under § 20-203, concluding that § 20-203 was not “designed to
protect persons from the type of alleged intrusion involved in
this case.” Kaiser, 239 Neb. at 631, 477 N.W.2d at 562.

[15] Although the intrusions in the instant case are more sub-
stantial than those alleged in Kaiser; supra, the same distinction is
present between a mere trespass and the intrusion into “* “private
affairs or concerns,”’” id. at 631, 477 N.W.2d at 562, at which
§ 20-203 is directed. While Level 3s entrance onto Whipps’ prop-
erty was intrusive and the Whipps had every right to be upset
about the resulting disturbance, the circumstances of Level 3’s
incursion presented a classic case of common-law trespass, for
which damages were awarded. Trespassing onto real property,
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without more, is simply not the form or magnitude of interference
into a person’s solitude or seclusion that would rise to the level of
being highly offensive to a reasonable person, such as might be
actionable under § 20-203. See, Polinski, supra; Wilkinson, supra,
Kaiser, supra. The district court correctly rejected Whipps’ theory
of recovery based on § 20-203. Whipps’ assignment of error to the
contrary is without merit.

INJUNCTIVE RELIEF
[16,17] Whipps’ final argument is that the district court
should have entered injunctive relief against further trespassing
by Level 3.
This court stated in Sillasen v. Winterer, 76 Neb. 52, 54,
107 N.W. 124, 125 (1906), that “the rule is firmly estab-
lished in this state and elsewhere that, where the nature and
frequency of trespasses are such as to prevent or threaten
the substantial enjoyment of the rights of possession and
property in land, an injunction will be granted.” We also
stated in Thomas v. Weller, 204 Neb. 298, 304, 281 N.W.2d
790, 793 (1979), that “[c]oncerning simple acts of trespass,
equity has, in most cases, no jurisdiction, but if the nature
and frequency of trespasses are such as to prevent or
threaten the substantial enjoyment of the rights of posses-
sion and property in land, an injunction will be granted.”
Harders v. Odvody, 261 Neb. 887, 896, 626 N.W.2d 568, 575
(2001). The record in this case indicates that Level 3’s trespasses
onto the Dundy County property were inadvertent and ceased as
soon as Level 3 became aware of its mistake. The record provides
no basis for concluding that Level 3 will engage in any future
trespassing, much less trespassing of such a “nature and fre-
quency . . . such as to prevent or threaten the substantial enjoy-
ment of the rights of possession and property in land.” See id.
Whipps simply argues that “there is no reason to believe that
" Level 3 will not engage in similar behavior in the future.” Brief
for appellants at 35. This assertion is insufficient to warrant the
“extraordinary remedy” of injunctive relief. See Harders, 261
Neb. at 895, 626 N.W.2d at 575. The district court did not err in
failing to enter an injunction, and Whipps’ final assignment of
error is without merit.
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CONCLUSION
For the foregoing reasons, the district court’s judgment in the
sum of $3,500 for trespass on the Dundy County property is
affirmed.
AFFIRMED.
CoNNoLLY, STEPHAN, and MCCORMACK, JJ., not participating.
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GERRARD, J.
NATURE OF CASE

Gerard T. Forgét Il was sanctioned by the Nebraska Board of
Public Accountancy (the Board) for holding himself out as a cer-
tified public accountant (CPA) without holding an active CPA
permit, in violation of the Public Accountancy Act, Neb. Rev.
Stat. § 1-105 et seq. (Reissue 1997 & Cum. Supp. 2002). The
primary question presented in this appeal is whether an individ-
ual who has successfully taken the CPA examination, but has
not completed the experience requirement necessary to obtain a
CPA permit, may be considered an “inactive” CPA and use the
designation “CPA.”

BACKGROUND

Forgét is an Omaha attorney specializing in tax law. Forgét
took and passed the Nebraska CPA examination in 1996 and was
issued a certificate on December 1, 1997, indicating that he had
passed the examination. See § 1-114. Forgét did not, however,
submit to the Board any professional experience in order to
obtain an active CPA permit. See § 1-136.02. i

Forgét was listed in the Board’s records, beginning in January
1998, as an inactive CPA. Forgét renewed his inactive registra-
tion on March 5 by submitting an application to the Board. One
question on the application asked, “Do you hold yourself out as
a CPA in the state of Nebraska?” and reminded the applicant that
“[y]ou must have an active permit to do so.” Forgét indicated that
he did not hold himself out as a CPA.
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However, on August 27, 1998, the Board issued a cease and
desist notice to Forgét, in connection with Forgét’s placement of
a telephone directory listing for Forgét’s business, the “Forgét
Firm,” under the yellow pages category, “Accountants—Certified
Public.” On August 28, Forgét replied to the cease and desist
notice, apologized to the Board for the “misunderstanding,” and
indicated his intent not to list the advertisement in future tele-
phone directories. On September 24, Forgét was directed to pro-
vide the Board with a copy of a certified letter to be sent to the
telephone directory publisher to cancel the listing. On November
23, the Board, not having received such verification, scheduled a
“Show Cause hearing.” Forgét was notified at the hearing that the
Board regarded his conduct as contrary to Nebraska law.

On November 3, 1999, the Board filed a formal complaint
against Forgét. The complaint alleged that Forgét had main-
tained a telephone directory listing under the category
“Accountants—Certified Public.” The complaint also alleged
that Forgét maintained an Internet Web page on which Forgét
used the designation “CPA.” The complaint charged Forgét
with violation of the Public Accountancy Act and several
Board regulations.

A formal hearing was held before the Board on December 1,
1999. Forgét testified at the hearing that he practiced tax law as
an attorney and represented taxpayers in front of and against
the Internal Revenue Service in contested cases, but did not cre-
ate financial statements, render opinions on financial state-
ments, or otherwise have an accounting practice. Although
Forgét had prepared income tax returns for businesses and indi-
viduals, Forgét had not conducted compilations, reviews, or
audits, and did not intend to do so.

Forgét’s business card, entered into evidence at the formal
hearing, identified him as “Gerard ‘Rod’ T. Forgét III, J.D.,
MBA, LLM, CPA” and “Attorney at Law.” The letters “CPA”
were marked with an asterisk, and at the bottom of the business
card, in smaller type, it was indicated that Forgét was an “inac-
tive member, Nebraska Society of Certified Public Accountants.”

The record also contains telephone directory listings for the
Forgét Firm, from two different Omaha telephone directories for
1999-2000. One listing was placed in the US West directory,
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under the category “Accountants—Certified Public,” and indi-
cates a “CPA Certificate NE Board of Accountancy.” The letters
“CPA” are larger and in bolder typeface than the rest of the
words on that line. The second listing, placed in the McLeod
USA directory under the category “Accountants,” indicates a
“CPA Certificate-Nebraska Board Public Accountancy.” The let-
ters “CPA” are in bolder typeface than those on the rest of that
line. The Forgét Firm was not listed under the category
“Accountants—Certified Public” in the McLeod USA directory,
although that category was available. Forgét also had listings in
both directories under the category for tax attorneys; neither list-
ing contained a reference to a CPA designation of any kind.

Printouts from Forgét’s Web page indicate that the Web page
in question was a business homepage for the Forgét Firm, and
Forgét was identified as an “Attorney at Law and CPA.” Forgét
testified that once the contents of the Web page were called to his
attention by the Board’s formal complaint, he directed the indi-
vidual who designed Forgét’s Web page to modify the content to
identify Forgét as a “CPA Registrant,” and that the change was
made on the date Forgét received the formal complaint. Printouts
from the Web page, present in the record, reflect this change, and
Forgét testified that those printouts reflected the content of his
Web page at the time of the formal hearing.

On January 19, 2001, the Board entered a decision and order
finding that Forgét had violated the Public Accountancy Act and
the Board’s rules and regulations. The Board revoked Forgét’s
CPA certificate, but suspended the judgment of revocation pur-
suant to the conditions that (1) Forgét not associate his name or
that of his firm with the terms “ ‘certified public accountant’ ” or
“‘CPA’” in any manner or form and (2) Forgét would be per-
mitted to refer to his completion of the CPA examination and/or
his membership in professional accountant associations only if
that reference contained the following statement: “ ‘I passed the
Uniform Certified Public Accountants examination on May 8,
1996 but I have not met all the requirements for a permit to prac-
tice public accountancy and therefore I am not a CPA.”

Forgét appealed to the district court pursuant to the
Administrative Procedure Act, Neb. Rev. Stat. § 84-901 et seq.
(Reissue 1999). See § 1-149 (decisions of Board may be appealed
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in accordance with Administrative Procedure Act). The court
affirmed the decision of the Board. Forgét appeals.

ASSIGNMENTS OF ERROR

Forgét assigns that the court erred in (1) finding that Forgét
was not an inactive CPA, (2) finding that Forgét held himself out
to the public as a CPA permit holder, (3) finding that Forgét mis-
led and deceived the public by his representations in his adver-
tising, and (4) applying § 1-117 over § 1-122 by giving priority
of a general statutory provision over a special provision when
the two conflicted.

[1,2] Forgét also argues, in his brief, that the Board’s order is
arbitrary, capricious, and unreasonable and that the Board has
violated Forgét’s rights under the First Amendment to the U.S.
Constitution. However, these are not assigned as error. In order
to be considered by an appellate court, an alleged error must be
both specifically assigned and specifically argued in the brief of
the party asserting the error. Nelson v. Lusterstone Surfacing
Co., 258 Neb. 678, 605 N.W.2d 136 (2000). Errors argued but
not assigned will not be considered on appeal. Harris v. Harris,
261 Neb. 75, 621 N.W.2d 491 (2001).

STANDARD OF REVIEW

[3,4] A judgment or final order rendered by a district court in a
judicial review pursuant to the Administrative Procedure Act may
be reversed, vacated, or modified by an appellate court for errors
appearing on the record. American Legion v. Nebraska Liquor
Control Comm., ante p. 112, 655 N.W.2d 38 (2003). When
reviewing an order of a district court under the Administrative
Procedure Act for errors appearing on the record, the inquiry is
whether the decision conforms to the law, is supported by com-
petent evidence, and is neither arbitrary, capricious, nor unrea-
sonable. Id.

[5.6] To the extent that the meaning and interpretation of
statutes and regulations are involved, questions of law are pre-
sented, in connection with which an appellate court has an
obligation to reach an independent conclusion irrespective of
the decision made by the court below. Id. In an appeal under
the Administrative Procedure Act, an appellate court will not
substitute its factual findings for those of the district court
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where competent evidence supports the district court’s find-
ings. Kosmicki v. State, 264 Neb. 887, 652 N.W.2d 883 (2002).

ANALYSIS

Forgét’s first assignment of error is that the court erred in find-
ing that Forgét was not an inactive CPA. We begin our analysis of
this assignment of error with a general examination of the process
of CPA licensing set forth by the Public Accountancy Act. Prior
to January 1, 1998, the Board could issue

a certificate of certified public accountant to any person (a)
who is a resident of this state or has a place of business
therein or, as an employee, is regularly employed therein,
(b) who has graduated from a college or university of rec-
ognized standing, and (c) who has passed a written exam-
ination in accounting, auditing, and such other related sub-
jects as the board determines to be appropriate.
§ 1-114(1). It is not disputed that Forgét met the above qualifica-
tions. However, issuance of a certificate is not the same as
issuance of a permit to engage in the practice of public account-
ancy. The Board issues a permit to engage in the practice of pub-
lic accountancy to a certificate holder only when the certificate
holder meets certain experience requirements. See § 1-136(1).
Acceptable experience includes, for instance, 2 years of employ-
ment by anyone engaging in the practice of public accountancy
or experience gained through employment by government agen-
cies. See § 1-136.02. The methods of meeting the statutory expe-
rience requirement need not be examined in detail, as it is undis-
puted that Forgét has not met the experience requirement.

The Public Accountancy Act explicitly provides that “[alny
person who has successfully completed the examination
described in section 1-114 shall have no status as a certified pub-
lic accountant unless and until he or she has the requisite experi-
ence and also has been issued a certificate as a certified public
accountant.” (Emphasis supplied.) § 1-117. However, § 1-136(4)
also provides:

Any certificate holder or registrant who has not lost his or
her right to issuance or renewal of a permit and who is not
actively engaged in the practice of public accountancy in
this state may file a written application with the board to be
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classified as inactive. A person so classified shall not be
issued a permit or be deemed the holder of a permit but
shall be carried upon an inactive roll to be maintained by
the board upon the payment of an inactive fee . . . . A per-
son so classified shall not be deprived of the right to the
issuance or renewal of a permit and may, upon application
to the board and upon payment of the current permit fee, be
issued a current permit.
Any person who is classified as inactive under § 1-136 “shall be
styled and known as a certified public accountant and may also
use the abbreviation C.P.A.” § 1-122. See, also, § 1-151(1). Forgét
argues that he was an inactive CPA pursuant to § 1-136(4) and,
thus, entitled to use the abbreviation “C.P.A.” by § 1-122.

[7] However, Forgét’s argument is inconsistent with the lan-
guage and intent of the Public Accountancy Act. When consid-
ering a series or collection of statutes pertaining to a certain sub-
ject matter which are in pari materia, they may be conjunctively
considered and construed to determine the intent of the
Legislature, so that different provisions of the act are consistent
and sensible. Foote v. O’Neill Packing, 262 Neb. 467, 632
N.W.2d 313 (2001). The intent of the Legislature, expressed
throughout the Public Accountancy Act, is that a person must
have satisfactory experience in order to practice public account-
ancy in Nebraska. It is similarly evident that the Legislature
intended to limit the use of the terms “certified public account-
ant” and “C.P.A.” to persons who have met all the requirements
imposed by the Public Accountancy Act, including the experi-
ence requirement. See §§ 1-151 and 1-166 (unauthorized use of
terms is Class II misdemeanor).

Considered in pari materia, it is apparent that a certificate
holder “who has not lost his or her right to issuance . . . of a per-
mit,” within the meaning of § 1-136(4), is a person who has the
present right to issuance of a permit, if a permit is requested.
This is evidenced by the fact that § 1-136(4) permits an inactive
CPA to be issued a current permit upon application to the Board
and payment of the current permit fee. This is only sensible if
the inactive classification is limited to those who have met the
requirements of the Public Accountancy Act for the issuance of
an active permit, including the required experience.
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Furthermore, § 1-136(3) provides that if a certificate holder
fails to apply for a permit within 3 years of the expiration of his
or her last permit, or 3 years from the date the certificate was
issued, the certificate holder may be deprived of the right to
issuance or renewal of a permit. The evident purpose of
§ 1-136(4) is to permit certificate holders to maintain their right
to issuance of a permit by applying for inactive classification and
paying reduced fees. Thus, the language of § 1-136(4) is best
read as a reference to the provisions of § 1-136(3)—one who
“has not lost his or her right to issuance or renewal of a permit”
within the meaning of § 1-136(4) is one who has the right to
issuance or renewal of a permit, i.e., has met the requirements for
issuance of a permit, and has not been deprived of that right by
operation of § 1-136(3). Forgét is not such a person; having never
satisfied the experience requirement of § 1-136.02, Forgét has
never had the right to issuance of a permit in the first place.

[8] This reading of the Public Accountancy Act is also com-
pelled by §§ 1-117 and 1-122, which would otherwise be in con-
flict. Appellate courts must, as far as practicable, give effect to
the langunage of a statute and reconcile the different provisions of
it so they are consistent, harmonious, and sensible. In re Interest
of Jeremy T., 257 Neb. 736, 600 N.-W.2d 747 (1999). Pursuant to
§ 1-117, a person who has completed the CPA examination
nonetheless shall “have no status” as a CPA unless he or she has
both (1) been issued a certificate and (2) has the requisite expe-
rience. Yet, Forgét’s reading of the statutes would permit such a
person, with “no status as a certified public accountant,” to be an
inactive CPA and, pursuant to § 1-122(1), be “known as a certi-
fied public accountant and . . . use the abbreviation C.P.A.” This
conflict is resolved, however, if the inactive classification created
under § 1-136(4) is limited to those who have met all the
requirements for issuance of an active permit, because such per-
sons have successfully completed the CPA examination, been
issued a CPA certificate, and have the requisite experience and,
thus, may both have the “status” of certified public accountants
pursuant to § 1-117 and “be known as” certified public account-
ants pursuant to § 1-122(2).

[9] For the foregoing reasons, we hold that a “certificate holder
or registrant who has not lost his or her right to issuance or
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renewal of a permit,” who may be classified as inactive pursuant
to § 1-136(4), is a person who is otherwise entitled to issuance of
a permit under the requirements set forth in § 1-136(1) and the
remainder of the Public Accountancy Act. In this case, it is not
disputed that Forgét has not met those requirements. Therefore,
the court did not err in determining that Forgét was not an “inac-
tive” CPA within the meaning of § 1-136(4). The foregoing anal-
ysis is dispositive of Forgét’s first and fourth assignments of error.
Forgét’s remaining assignments of error are directed gener-
ally at the court’s factual determination that Forgét violated the
requirements of the Public Accountancy Act and Board regula-
tions by holding himself out to be a CPA. Section § 1-151(1)
provides, in relevant part:
No person shall assume or use the title or designation certi-
fied public accountant or the abbreviation C.P.A. or any
other title, designation, words, letters, abbreviation, sign,
card, or device tending to indicate that such person is a cer-
tified public accountant unless such person (a) is classified
as inactive under section 1-136 or (b) has been issued a cer-
tificate as a certified public accountant under sections 1-114
to 1-124 and holds a permit issued under subsection (1)(a)
of section 1-136 which is not revoked or suspended . . . .
The Board regulations provide in part:

“Holding out to the public as a permit holder” As that
term is used in these rules and in the definition of the prac-
tice of public accountancy, it means any representation that
a person holds a permit to practice in connection with an
offer to perform or the performance of services to the pub-
lic. Any such representation is presumed to invite the pub-
lic to rely upon the professional skills implied by the permit
in connection with services offered to be performed. For
purposes of this definition and these rules, a representation
shall be deemed to include any oral or written communica-
tion conveying that a licensee holds a permit, including the
use of titles or legends displayed in letterheads, business
cards, office doors, advertisements, and listings.

288 Neb. Admin. Code, ch. 3, § 001.09 (1999).

“Practice of public accountancy” shall mean the perform-

ance or offering to perform by a person holding himself out
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to the public as a permit holder, for a client or potential
client, of one or more kinds of services involving:

001.17B one or more kinds of management advisory or
consulting services, or the preparation of tax returns or the
furnishing of advice on tax matters.
288 Neb. Admin. Code, ch. 3, § 001.17 (1999).

The record in this case, summarized above, clearly demon-
strates the existence of competent evidence to support the
court’s findings. On two separate occasions—one occurring
after the issuance of a cease and desist notice—Forgét listed the
Forgét Firm in the telephone directory under the category
“Accountants—Certified Public.” A reasonable member of the
public would be likely to conclude that a person listed under that
category would, in fact, be a CPA, which Forgét was not.
Furthermore, Forgét’s Web page, prior to the filing of a com-
plaint against him by the Board, identified him as a CPA, with-
out conditions. Other representations made by Forgét included

" various qualifications such as “certificate” and “Registrant,” nei-
ther of which was likely to convey to the public that Forgét was,
in actuality, not permitted to practice public accountancy.

Nor does Forgét’s purported “inactive” classification preclude
a finding that Forgét violated the relevant statutes and regulations.
“Whenever using ‘Certified Public Accountant’ or ‘CPA’ with his
or her name, an inactive registrant shall use the disclaimer
‘Inactive Registrant’ in parentheses immediately after the title or
abbreviation.” 288 Neb. Admin. Code, ch. 7, § 003.01 (1999).
Even assuming that Forgét acted in reliance on the Board’s regis-
tration of his “inactive” status and that the Board was somehow
estopped from denying such status—an argument that Forgét does
not raiss—Forgét still failed, on any of the instances reflected in
the record, to comply with the plain and unambiguous require-
ment of chapter 7, § 003.01, of the Board’s regulations. Even if
Forgét had actually been an inactive CPA within the meaning of
§ 1-136(4)—an argument we reject above—he would still not
have been in compliance with § 003.01.

The obvious and reasonable purpose expressed in the Public
Accountancy Act, and the Board’s associated regulations, is to
protect the public by ensuring that the public is able to distinguish



498 265 NEBRASKA REPORTS

among those who are permitted to practice public accountancy
and those who are not. Forgét’s actions, reflected in the record,
contravened this purpose. The district court did not err in its fac-
tual findings regarding Forgét’s violation of the relevant statutes
and regulations. Forgét’s assignments of error to the contrary are
without merit.

CONCLUSION
Forgét was not an “inactive” CPA within the meaning of
§ 1-136, and his conduct violated the Public Accountancy Act
and the regulations of the Board concerning the unlawful use of
the designation “CPA.” The district court’s order affirming the
decision of the Board is affirmed.

AFFIRMED.

IN RE ESTATE OF GEORGE R. PFEIFFER, DECEASED.
HENRIETTA PFEIFFER, APPELLEE, V. CONNIE L. FRATES AND
CHIRLE R. TJIADEN, COPERSONAL REPRESENTATIVES, APPELLANTS.
658 N.W.2d 14

Filed March 14, 2003. No. S-01-1401.

1. Summary Judgment. Summary judgment is proper when the pleadings and the
evidence admitted at the hearing disclose that there is no genuine issue as to any
material fact or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In appellate review of a summary judg-
ment, the court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

3. Summary Judgment: Jurisdiction: Appeal and Error. Generally, the denial of
a motion for summary judgment is not a final, appealable order. However, when
adverse parties have each moved for summary judgment and the trial court has sus-
tained one of the motions, the reviewing court obtains jurisdiction over both
motions and may determine the controversy which is the subject of those motions
or make an order specifying the facts which appear without substantial controversy
and direct further proceedings as it deems just.

4. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or
presents questions of law, an appellate court must reach an independent, correct
conclusion irrespective of the determination made by the court below.

: ____. In the absence of anything to the contrary, statutory language is to

be given its plain and ordinary meaning; an appellate court will not resort to
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interpretation to ascertain the meaning of statutory words which are plain, direct,
and unambiguous.

6. Statutes, It is not within the province of the courts to read a meaning into a statute
that is not there.

Appeal from the County Court for Lincoln County: Kent E.
FLoroM, Judge. Affirmed.

Edward D. Steenburg, of McQuillan, Steenburg & McQuillan,
P.C., for appellants.

Allen L. Fugate for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

McCoRMACK, J.
NATURE OF CASE

This is an appeal from a probate proceeding in which the
county court granted partial summary judgment in favor of
appellee, Henrietta Pfeiffer. The county court determined that
Henrietta was a surviving spouse for purposes of elective share,
homestead allowance, exempt property, and family allowance.
Appellants, Connie L. Frates and Chirle R. Tjaden, copersonal
representatives of the estate of George R. Pfeiffer, appealed. We
granted appellants’ petition to bypass, and we affirm.

BACKGROUND

George married Henrietta on December 17, 1973. In
November 1999, George executed a will purporting to disinherit
his wife. In February 2000, George petitioned for legal separa-
tion from Henrietta, which Henrietta contested. There was a
trial, and a decree of separation was entered on June 26, 2000.
The court divided the property of the parties since the parties
were not able to agree on the division of property themselves.
The decree offset to George the sum of $426,942, representing
his equity in land, equipment, and cattle he brought into the
marriage. Included in the decree was a list of assets that each
party was to receive. The decree also ordered George to pay
Henrietta $63,668.12 “to equalize the division of property.”
George paid the monetary judgment, and Henrietta filed a satis-
faction of judgment in August 2000.
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George died on March 18, 2001. Probate was filed, and appel-
lants, George's daughters from a previous marriage, were
appointed as copersonal representatives of his estate. Henrietta
filed a petition for elective share and a petition for homestead
allowance, exempt property, and family allowance. Appellants
filed a motion for summary judgment requesting the court to
dismiss Henrietta’s petitions. In October, Henrietta filed a
motion for partial summary judgment on the issue as to whether
she was a surviving spouse for purposes of an elective share,
homestead allowance, exempt property, and family allowance.
In her affidavit in support of summary judgment, Henrietta
alleged that the decree did not divide $426,942 of the property.
In their answer, appellants alleged that the $426,942 referenced
by Henrietta was distributed by the court in the decree by setoff
to George as property he brought into the marriage.

The county court, in its order dated November 28, 2001, found
that Henrietta was a “ ‘surviving spouse’ ” for purposes of elective
share, homestead allowance, exempt property, and family
allowance. The court found Neb. Rev. Stat. §§ 30-2316(d) and
30-2353(b)(3) (Reissue 1995) to be inapplicable to this case.

ASSIGNMENTS OF ERROR

Appellants assign, rephrased, that the county court erred (1)
in finding that the decree of separation entered by the district
court did not constitute a waiver of the rights to elective share,
homestead allowance, exempt property, and family allowance;
(2) in finding that Henrietta was a surviving spouse for purposes
of elective share, homestead allowance, exempt property, and
family allowance as defined in chapter 30, article 23, of the
Nebraska Probate Code; (3) by ordering that appellants were not
entitled to summary judgment in connection with the petition
filed by Henrietta for elective share, homestead allowance,
exempt property, and family allowance; and (4) by ordering that
Henrietta was entitled to partial summary judgment in connec-
tion with her petitions for elective share, homestead allowance,
exempt property, and family allowance.

STANDARD OF REVIEW
[1-3] Summary judgment is proper when the pleadings and
the evidence admitted at the hearing disclose that there is no
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genuine issue as to any material fact or as to the ultimate infer-
ences that may be drawn from those facts and that the moving
party is entitled to judgment as a matter of law. Day v. Heller,
264 Neb. 934, 653 N.W.2d 475 (2002). In appellate review of a
summary judgment, the court views the evidence in a light most
favorable to the party against whom the judgment is granted and
gives such party the benefit of all reasonable inferences
deducible from the evidence. Reinke Mfg. Co. v. Hayes, 256
Neb. 442, 590 N.W.2d 380 (1999); Dvorak v. Bunge Corp., 256
Neb. 341, 590 N.W.2d 682 (1999). Generally, the denial of a
motion for summary judgment is not a final, appealable order.
However, when adverse parties have each moved for summary
Jjudgment and the trial court has sustained one of the motions,
the reviewing court obtains jurisdiction over both motions and
may determine the controversy which is the subject of those
motions or make an order specifying the facts which appear
without substantial controversy and direct further proceedings
as it deems just. Neff Towing Serv. v. United States Fire Ins. Co.,
264 Neb. 846, 652 N.W.2d 604 (2002); Knudsen v. Mutual of
Omabha Ins. Co., 257 Neb. 912, 601 N.W.2d 725 (1999).

[4] When an appeal calls for statutory interpretation or pre-
sents questions of law, an appellate court must reach an inde-
pendent, correct conclusion irrespective of the determination
made by the court below. Jacobson v. Solid Waste Agency of
Northwest Neb., 264 Neb. 961, 653 N.W.2d 482 (2002); Shirley
v. Neth, 264 Neb. 138, 646 N.W.2d 587 (2002); Salkin v.
Jacobsen, 263 Neb. 521, 641 N.W.2d 356 (2002).

ANALYSIS
There are two issues presented on appeal: first, whether
Henrietta is not a surviving spouse as defined by § 30-2353(b)(3),
and second, whether Henrietta waived her statutory rights as
defined by § 30-2316(d).

SURVIVING SPOUSE
Nebraska has adopted a portion of the Uniform Probate
Code. Section 30-2353 of the Nebraska Probate Code, which is
substantially the same as Unif. Probate Code § 2-802, 8 U.L.A.
210 (1998), specifically sets forth who is not a surviving spouse
as follows: ’



502 265 NEBRASKA REPORTS

(a) An individual who is divorced from the decedent or
whose marriage to the decedent has been dissolved or
annulled by a decree that has become final is not a surviv-
ing spouse unless, by virtue of a subsequent marriage, he
is married to the decedent at the time of death. A decree of
separation which does not terminate the status of husband
and wife is not a divorce for purposes of this section.

(b) For purposes of parts 1, 2, 3, and 4 of this article and
of section 30-2412, a surviving spouse does not include:

(3) an individual who was a party to a valid proceeding
concluded by an order purporting to terminate all marital
property rights against the decedent.

(Emphasis supplied.)

Section 30-2353(a) clearly states that a decree of separation
is not a divorce. Appellants do not allege that George and
Henrietta were divorced, and they admit that Henrietta was mar-
ried to George at the time of his death. However, appellants
allege that Henrietta is not a surviving spouse as defined by
§ 30-2353(b)(3). Appellants contend that Henrietta was a party
to a valid proceeding which terminated all marital property
rights against the decedent. Therefore, appellants assert that
Henrietta is not a surviving spouse.

The county court found § 30-2353(b)(3) inapplicable to this
case. The county court held that the decree of separation at issue
in this case did not contain language “purporting to ‘terminate
all marital property rights’” as expressly required by this sec-
tion. We agree.

The decree of separation ordered George and Henrietta to live
separately and apart. The county court found the decree to offset
*to George some property brought into the marriage in the total
sum of $426,942. The decree also awarded several property items
to George and Henrietta respectively. Finally, the court ordered
that George shall pay to Henrietta the sum of $63,668.12 “in order
to equalize the division of property.” We find no language in the
decree that definitively states that the property awards are not sub-
ject to any claim by the other party or that makes mention of the
marital interest of either party in the property that was divided.
We decline to read any such language into the court’s decree.
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Since we find no language in the order purporting to terminate all
marital property as required by § 30-2353(b)(3), we determine
that this section is inapplicable to this case. As such, Henrietta is
a surviving spouse for purposes of elective share, homestead
allowance, exempt property, and family allowance.

WAIVER
Section 30-2316 of the Nebraska Probate Code, which is
substantially the same as Unif. Probate Code § 2-213, 8 U.L.A.
129 (1998), specifically sets forth the statutory provisions per-
taining to waiver of the rights to elective share, homestead
allowance, exempt property, and family allowance and provides
in relevant part:

(@) The right of election of a surviving spouse and the
rights of the surviving spouse to homestead allowance,
exempt property, and family allowance, or any of them,
may be waived, wholly or partially, before or after mar-
riage, by a written contract, agreement, or waiver signed
by the surviving spouse.

(d) Unless it provides to the contrary, a waiver of “all
rights”, or equivalent language, in the property or estate of
a present or prospective spouse or a complete property
settlement entered into after or in anticipation of separa-
tion, divorce, or annulment is a waiver of all rights to elec-
tive share, homestead allowance, exempt property, and
Jamily allowance by each spouse in the property of the
other and a renunciation by each of all benefits that would
otherwise pass to him or her from the other by intestate
succession or by virtue of any will executed before the
waiver or property settlement.
(Emphasis supplied.) We also note Unif. Probate Code § 2-802,
comment, 8 U.L.A. 211 (1998), (the model for Nebraska Probate
Code § 30-2353, which we discussed previously) specifically
states, “Where there is only a legal separation, rather than a
divorce, succession patterns are not affected; but if the separation
is accompanied by a complete property settlement, this may
operate under Section [30-2316] as a waiver or renunciation of
benefits under a prior will and by intestate succession.” We must
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now determine whether a legal separation accompanied by a
court-ordered division of property constitutes a waiver as pro-
mulgated by § 30-2316(d).

The county court found § 30-2316(d) inapplicable to this case.
The court read § 30-2316(d) to require the parties to agree to the
property settlement and to include a waiver by the spouse as to his
or her rights to elective share. The court found no evidence in the
record to support the argument that the parties entered into an
agreed property settlement or that Henrietta had waived her rights
to elective share. The property division was not by settlement
between the parties, but was the decision of the trial court in a
contested matter. Therefore, the county court found § 30-2316(d)
clearly not applicable to the decree of separation.

On appeal, appellants maintain that the decree of separation fits
within the definition of § 30-2316(d) as a complete property set-
tlement entered into after or in anticipation of separation, divorce,
or annulment and as such constitutes a waiver of all rights to elec-
tive share, homestead allowance, exempt property, and family
allowance. Appellants argue subsection (d) does not contain lan-
guage requiring an “agreement” of the parties. They argue this
language is found only in subsection (a), which they do not rely
on. Appellants assert that a contested separation which forces the
court to divide the marital property should not change the decree’s
effect on waiver of such rights. In essence, appellants urge this
court to interpret subsection (d) as an implied waiver absent an
agreement by the parties. We decline to do so.

[5,6] In the absence of anything to the contrary, statutory lan-
guage is to be given its plain and ordinary meaning; an appellate
court will not resort to interpretation to ascertain the meaning of
statutory words which are plain, direct, and unambiguous. In re
Interest of J.K., ante p. 253, 656 N.W.2d 253 (2003); Henderson
v. Henderson, 264 Neb. 916, 653 N.W.2d 226 (2002). It is not
within the province of the courts to read a meaning into a statute
that is not there. Shaul v. Lang, 263 Neb. 499, 640 N.W.2d 668
(2002); Creighton St. Joseph Hosp. v. Tax Eq. & Rev. Comm.,
260 Neb. 905, 620 N.W.2d 90 (2000); Ramsey v. State, 259 Neb.
176, 609 N.W.2d 18 (2000). Section 30-2316(d) states that “a
complete property settlement entered into after or in anticipation
of separation . . . is a waiver of all rights.” (Emphasis supplied.)
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Henrietta contested the legal separation. Subsequently, the court
ordered a disposition of property in the decree of separation.
These two facts show conclusively that the parties could not
agree on a property settlement. Since we find no settlement
entered into as prescribed by the plain meaning of the words, we
agree with the county court’s findings that § 30-2316(d) is in-
applicable to this case. The term “settlement” implies a meeting
of the minds of the parties to a transaction or controversy; an
adjustment of differences or accounts, or a coming to an agree-
ment. Horace Mann Cos. v. Pinaire, 248 Neb. 640, 538 N.W.2d
168 (1995). The decree of separation does not constitute a
waiver as promulgated by the statute.

CONCLUSION
We conclude that the county court did not err in granting par-
tial summary judgment to Henrietta. We conclude that Henrietta
is a surviving spouse for purposes of elective share, homestead
allowance, exempt property, and family allowance. We therefore
affirm the decision of the county court.
AFFIRMED.

KUGLER COMPANY, A NEBRASKA CORPORATION,
APPELLANT, V. GROWTH ProbpucTs Ltp., INC.,
A NEW YORK CORPORATION, APPELLEE.

658 N.W.2d 40

Filed March 14, 2003. No. $-02-099.

1. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does
not involve a factual dispute, determination of a jurisdictional issue is a matter of
law which requires an appellate court to reach a conclusion independent from the
trial court’s; however, when a determination rests on factual findings, a trial court’s
decision on the issue will be upheld unless the factual findings concerning jurisdic-
tion are clearly incorrect.

2. Due Process: Jurisdiction: Proof. Before a court can exercise personal jurisdiction
over a nonresident defendant, the court must determine, first, whether the long-arm
statute is satisfied and, if the long-arm statute is satisfied, second, whether minimum
contacts exist between the defendant and the forum state for personal jurisdiction
over the defendant without offending due process.
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Constitutional Law: Jurisdiction. Neb. Rev. Stat. § 25-536(2) (Reissue 1995)
expressly extends Nebraska’s jurisdiction over nonresidents to the extent the U.S.
Constitution permits.

Constitutional Law: Due Process. The Due Process Clause of the U.S.
Constitution protects an individual’s liberty interest in not being subject to the
binding judgments of a forum with which he or she has established no meaningful
contacts, ties, or relations.

Due Process: Jurisdiction: States. To subject an out-of-state defendant to per-
sonal jurisdiction in a forum court, due process requires that the defendant have
certain minimum contacts with the forum state so as not to offend traditional
notions of fair play and substantial justice.

i :____ .Thebenchmark for determining if the exercise of personal juris-
diction satisfies due process is whether the defendant’s minimum contacts with the
forum state are such that the defendant should reasonably anticipate being haled
into court there.

Due Process: Jurisdiction. A personal jurisdiction analysis requires a court to con-
sider the quality and nature of the defendant’s activities to ascertain whether the
defendant has the necessary minimum contacts with the forum to satisfy due process.
Jurisdiction: States. The unilateral activity of those who claim some relationship
with a nonresident defendant cannot satisfy the requirement of contact with the
forum state.

__:____.When considering the issue of personal jurisdiction, it is essential in
each case that there be some act by which the defendant purposely avails himself
or herself of the privilege of conducting activities within the forum state, thus
invoking the benefits and protections of its laws.

Due Process: Jurisdiction. Due process does not require a defendant’s physical
presence in the forum before personal jurisdiction is exercised.

Jurisdiction: Contracts: States. The existence of a contract with a party in a
forum state or the mere use of interstate facilities, such as telephones and mail,
does not, in and of itself, provide the necessary contacts for personal jurisdiction.
____t___:___.Theexistence of a contract and the use of interstate communi-
cations may be considered in an overall personal jurisdiction analysis.
Jurisdiction: Parties. When considering the issue of personal jurisdiction, a court
will consider the prior negotiations between the parties and contemplated conse-
quences, and if a substantial connection is created, even a single contact can sup-
port jurisdiction.

States: Parties: Statutes, Parties who reach out beyond one state and create con-
tinuing relationships and obligations with citizens of another state are subject to
regulation and sanctions in the other state for the consequences of their activities.
Jurisdiction: States. When weighing the facts to determine whether the exercise
of personal jurisdiction would comport with fair play and substantial justice, a
court may consider (1) the burden on the defendant, (2) the interest of the forum
state, (3) the plaintiff’s interest in obtaining relief, (4) the judicial system’s inter-
est in obtaining the most efficient resolution of controversies, and (5) the shared
interest of the several states in furthering fundamental substantive social policies.
Jurisdiction. Where a defendant who purposefully has directed his or her activi-
ties at forum residents secks to defeat jurisdiction, the defendant must present a
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compelling case that the presence of some other considerations would render juris-
diction unreasonable.

Appeal from the District Court for Red Willow County: JoHN
J. BATTERSHELL, Judge. Reversed and remanded for further
proceedings.

R. Kevin O’Donnell and Charles J. Stolz, of McGinley,
O’Donnell, Reynolds & Edwards, P.C., for appellant.

Edward F. Noethe, of McGinn, McGinn, Jennings & Springer,
for appellee.

HEeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

ConNoLLY, J.

The appellant, Kugler Company, filed a petition against the
appellee, Growth Products Ltd., Inc., alleging breach of contract
and breach of express and implied warranties. The district court
determined that it lacked personal jurisdiction over Growth
Products, sustained its special appearance, and dismissed the
petition. Kugler appeals. Because Growth Products had an
ongoing relationship with Kugler and encouraged Kugler to dis-
tribute its products in Nebraska, we reverse, and remand for fur-
ther proceedings.

BACKGROUND

Kugler is a company located in McCook, Nebraska. Growth
Products is a New York corporation with its principal place of
business in New York. Growth Products does not own property
in Nebraska and does not maintain a Nebraska office.

In 1992, an employee of Kugler became aware of Growth
Products from an advertisement in a trade journal that Kugler sub-
scribed to. According to Kugler, the employee contacted Growth
Products by telephone and then began to receive regular telephone
contact from Growth Products. Between 1992 and 1999, Kugler
purchased about 399 tons of nitrogen products from Growth
Products at an approximate cost of $179,472. The product at issue
was manufactured for Growth Products by a company in
Wisconsin; Kugler went to Wisconsin to pick up the product.



508 265 NEBRASKA REPORTS

In 1995, Clare H. Reinbergen, the president of Growth
Products, wrote a letter expressing a desire to arrange a visit with
the president of Kugler. In August 1996, Reinbergen wrote a let-
ter to Kugler about meeting to discuss opportunities involving
the distribution of products supplied by Growth Products. The
letter described Growth Products’ intention to enter the “ag mar-
ket and begin advertising in trade magazines such as ‘Ag
Retailer’ and ‘Farm Chemicals.”” Growth Products stated that it
would also be represented at trade shows.

In March 1997, Reinbergen sent a letter to Kugler congratu-
lating it on becoming an assigned distributor. The letter stated
that representatives of Growth Products would visit Kugler’s
location. It described ways the representatives would assist
Kugler in distributing its products. Another 1997 letter from
Growth Products stated, “It is our goal to continue to grow this
relationship and business together, expanding and reaching new
levels of profitability.” The letter enclosed a distributor hand-
book entitled “Partners in Success,” which Growth Products
described as a “full support program.” The handbook described
Growth Products’ expectations of its distributors, which
included (1) the maintenance of an adequate inventory invest-
ment in its products, (2) a minimum sales requirement, and (3)
an expectation that the distributor would participate in joint
marketing efforts and invite Growth Products’ participation in
sales and promotional opportunities.

Growth Products described in its handbook how it would sup-
port the distributor, including (1) the assignment of a technical
sales representative to the distributor, (2) the expectation of a
yearly management meeting to plan goals and tactics, (3) the
sponsorship of training seminars, and (4) the provision of a coop-
erative advertising allowance and promotional materials. Growth
Products stated that it would pay for the distributor’s first adver-
tisement and could provide predesigned advertisements. It also
provided incentives for the distributor to advertise by giving mon-
etary credits for using a Growth Products’ registered trademark or
clip art in local ad vertising materials or catalogs. Growth Products
offered to help pay for the printing of newsletters that featured its
products and stated that it would help write the copy. The hand-
book included an order form to order more handbooks for sales
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representatives. The handbook also contained a 1997 advertising
schedule showing that between January and September, adver-
tisements would be placed in “Golf Course Management
Magazine,” “Turf Magazine,” and “Arbor Age.”

According to Kugler’'s marketing manager, Ron Soden,
Reinbergen held a sales meeting at the Kugler headquarters in
1996. After the meeting, either Reinbergen or her assistant
began to contact Soden by telephone a couple of times a month
to solicit sales for their products. Growth Products also sent
Soden a comprehensive sales handbook which included the
“Partners in Success” materials, product information, and pro-
motional materials.

In 1998, the Van Diest Company of McCook began having
problems with a Growth Products nitrogen product that it had
purchased from Kugler. Growth Products visited the Van Diest
office and later began soliciting the company directly by tele-
phone for sales of their products. Reinbergen then sent a letter
to Van Diest inviting it to participate in Growth Products’ 1999
incentive program and explaining that participation would allow
Van Diest to begin to work its way up to distributor status.

The record contains an affidavit from Reinbergen stating that
Growth Products has never solicited or conducted business in
Nebraska or advertised for business in Nebraska. According to
Reinbergen, Growth Products has never derived substantial rev-
enue from goods used in Nebraska.

Kugler filed a petition alleging that in 1999, it purchased two
shipments of “Nitro-30” from Growth Products for $25,809.03.
Kugler alleged that the Nitro-30 was defective and that Growth
Products refused to issue a refund. According to Kugler, it
incurred additional damages of about $16,868 because it had to
clean tanks and dispose of the product. In her affidavit,
Reinbergen states that a Kugler employee called Growth Products
to place the orders for the Nitro-30.

Growth Products filed a special appearance, objecting to per-
sonal jurisdiction. Relying primarily on Dunham v. Hunt Midwest
Entertainment, 2 Neb. App. 969, 520 N.W.2d 216 (1994), the
court found that Growth Products did not purposely direct activi-
ties at the state and that the claim did not arise out of any
forum-related activities. Thus, the court determined that Growth
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Products lacked sufficient minimum contacts with Nebraska to
establish personal jurisdiction and that exercising jurisdiction
over Growth Products would not comport with fair play and sub-
stantial justice. The court sustained the special appearance and
dismissed the petition. Kugler appeals.

ASSIGNMENT OF ERROR
Kugler assigns, rephrased, that the district court erred by sus-
taining the special appearance.

STANDARD OF REVIEW

[1] When a jurisdictional question does not involve a factual
dispute, determination of a jurisdictional issue is a matter of law
which requires an appellate court to reach a conclusion inde-
pendent from the trial court’s; however, when a determination
rests on factual findings, a trial court’s decision on the issue will
be upheld unless the factual findings concerning jurisdiction are
clearly incorrect. Holste v. Burlington Northern RR. Co., 256
Neb. 713, 592 N.W.2d 894 (1999).

ANALYSIS

Kugler contends that Growth Products had sufficient contacts
with Nebraska for the court to assert personal jurisdiction over
it. Kugler argues that Growth Products’ communications with
Kugler to solicit sales and visits by representatives of Growth
Products should be considered in determining whether Kugler
had sufficient minimum contacts with Nebraska. Kugler also
notes that Growth Products advertised in several magazines with
national circulation. Growth Products argues, however, that it
has no physical presence in Nebraska and that the sales in
Nebraska were initiated by Kugler. Growth Products further
contends that there are insufficient minimum contacts because
the product at issue was manufactured in Wisconsin and because
Kugler went there to pick it up.

[2] Before a court can exercise personal jurisdiction -over a
nonresident defendant, the court must determine, first, whether
the long-arm statute is satisfied and, if the long-arm statute is sat-
isfied, second, whether minimum contacts exist between the
defendant and the forum state for personal jurisdiction over the
defendant without offending due process. Holste v. Burlington
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Northern RR. Co., supra; Crete Carrier Corp. v. Red Food Stores,
254 Neb. 323, 576 N.W.2d 760 (1998).
Nebraska’s long-arm statute, Neb. Rev. Stat. § 25-536 (Reissue
1995), provides:
A court may exercise personal jurisdiction over a person:
(1) Who acts directly or by an agent, as to a cause of
action arising from the person:
(a) Transacting any business in this state;
(b) Contracting to supply services or things in this state;

(2) Who has any other contact with or maintains any
other relation to this state to afford a basis for the exercise
of personal jurisdiction consistent with the Constitution of
the United States.

(3] Under § 25-536(1)(a) and (b), Growth Products is subject
to the terms of the long-arm statute. Further, § 25-536(2)
expressly extends Nebraska’s jurisdiction over nonresidents to
the extent the U.S. Constitution permits. Crete Carrier Corp. v.
Red Food Stores, supra. Thus, we next address whether Growth
Products had such contacts with Nebraska that the exercise of
personal jurisdiction would not offend federal constitutional
principles of due process.

[4,5] The Due Process Clause of the U.S. Constitution protects
an individual’s liberty interest in not being subject to the binding
judgments of a forum with which he or she has established no
meaningful contacts, ties, or relations. Crete Carrier Corp. v.
Red Food Stores, supra, citing Burger King Corp. v. Rudzewicz,
471 U.S. 462, 105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985). To sub-
ject an out-of-state defendant to personal jurisdiction in a forum
court, due process requires that the defendant have certain mini-
mum contacts with the forum state so as not to offend “ ‘tradi-
tional notions of fair play and substantial justice’” Internat.
Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 90 L.
Ed 95 (1945); Crete Carrier Corp. v. Red Food Stores, supra.
Thus, the determination whether the court has jurisdiction is a
two-step process. First, we determine whether Growth Products
had the necessary minimum contacts with Nebraska; second, if
such minimum contacts have been established, the contacts may
be considered in light of other factors to determine whether the
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assertion of personal jurisdiction would comport with fair play
and substantial justice. See Crete Carrier Corp. v. Red Food
Stores, supra.

MiniMUM CONTACTS

[6,7] The benchmark for determining if the exercise of per-
sonal jurisdiction satisfies due process is whether the defendant’s
minimum contacts with the forum state are such that the defend-
ant should reasonably anticipate being haled into court there. Id.
This analysis requires that we consider the quality and nature of
the defendant’s activities to ascertain whether the defendant has
the necessary minimum contacts with the forum to satisfy due
process. Internat. Shoe Co. v. Washington, supra; Crete Carrier
Corp. v. Red Food Stores, supra; Williams v. Gould, Inc., 232
Neb. 862, 443 N.W.2d 577 (1989).

[8,9] The unilateral activity of those who claim some relation-
ship with a nonresident defendant cannot satisfy the requirement
of contact with the forum state. Crete Carrier Corp. v. Red Food
Stores, 254 Neb. 323, 576 N.W.2d 760 (1998). Rather, it is essen-
tial in each case that there be some act by which the defendant
purposely avails himself or herself of the privilege of conducting
activities within the forum state, thus invoking the benefits and
protections of its laws. Id. This requirement ensures that a
defendant will not be subject to litigation in a jurisdiction solely
due to random, fortuitous, or attenuated contacts. Id.

[10-13] Due process, however, does not require a defendant’s
physical presence in the forum before personal jurisdiction is
exercised. Quill Corp. v. North Dakota, 504 U.S. 298, 112 S.
Ct. 1904, 119 L. Ed. 2d 91 (1992); Crete Carrier Corp. v. Red
Food Stores, supra. Also, the existence of a contract with a
party in a forum state or the mere use of interstate facilities,
such as telephones and mail, does not, in and of itself, provide
the necessary contacts for personal jurisdiction. Crete Carrier
Corp. v. Red Food Stores, supra. But this does not mean that the
existence of a contract and the use of interstate communications
may not be considered in the overall analysis. /d. We will also
consider the prior negotiations between the parties and contem-
plated consequences. See, id.; Williams v. Gould Inc., supra.
Further, if a substantial connection is created, even a single
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contact can support jurisdiction. See Crete Carrier Corp. v. Red
Food Stores, supra.

[14] Parties who “* “reach out beyond one state and create
continuing relationships and obligations with citizens of another
state” are subject to regulation and sanctions in the other State
for the consequences of their activities.’” McGowan Grain v.
Sanburg, 225 Neb. 129, 138, 403 N.W.2d 340, 347 (1987), quot-
ing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 105 S. Ct.
2174, 85 L. Ed. 2d 528 (1985).

Here, it is clear that there was an ongoing relationship between
Kugler and Growth Products that was intended to market products
sold under the Growth Products label in Nebraska. The record
contains the statements of Kugler employees that Growth
Products called them to solicit sales. This assertion is corrobo-
rated by written communications from Reinbergen seeking to set
up a meeting and stating a goal to continue to grow the relation-
ship between the companies and reach new levels of profitability.
Reinbergen also visited Nebraska to hold a sales meeting. Kugler
became an assigned distributor for Growth Products and was
offered assistance from Growth Products for the marketing of its
products. Over a period of years, Kugler purchased 399 tons of
products from Growth Products. Growth Products then later
solicited another Nebraska company to distribute its products.
Here, we are not dealing with an isolated sale to a Nebraska citi-
zen. Instead, the record shows numerous transactions with the
intent to distribute and sell the products to Nebraska citizens.

Growth Products argues that because the product was manu-
factured for Growth Products by a Wisconsin company and that
Kugler picked up the product in Wisconsin, it lacked direct con-
tact with Nebraska. Here, taking delivery in Wisconsin is not sig-
nificant. The product was sold to Kugler by Growth Products, and
Kugler was Growth Products’ assigned distributor of the products
in Nebraska. The record shows that Growth Products encouraged
Kugler’s efforts to distribute its products in Nebraska and gave
assistance that would help serve its market in Nebraska.

Growth Products also argues that Dunham v. Hunt Midwest
Entertainment, 2 Neb. App. 969, 520 N.W.2d 216 (1994), dictates
a different result. We disagree. In Dunham, the Nebraska Court of
Appeals determined that there were insufficient minimum
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contacts to establish personal jurisdiction when a Missouri
amusement park placed numerous advertisements in Nebraska
and sold tickets in Nebraska. But unlike Dunham, where the con-
tacts were aimed at enticing people to leave Nebraska to visit a
location in Missouri, Growth Products advertised products that
would be purchased for use or resale in Nebraska. Further, by
making Kugler an assigned distributor, Growth Products actively
encouraged the sales of products in Nebraska. Thus, Dunham is
inapplicable to this case. We conclude that the court was incorrect
as a matter of law when it determined that the claim did not arise
out of any forum-related activities and that Growth Products had
insufficient minimum contacts with Nebraska to satisfy due proc-
ess. To the extent the court made a finding of fact that Growth
Products never purposely directed activities at Nebraska, we con-
clude that the district court was clearly wrong.

FAIR PLAY AND SUBSTANTIAL JUSTICE

[15,16] We next weigh the facts to determine whether the
exercise of personal jurisdiction would comport with “ ‘fair play
and substantial justice.’” Burger King Corp. v. Rudzewicz, 471
U.S. 462, 486, 105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985); Crete
Carrier Corp. v. Red Food Stores, 254 Neb. 323, 576 N.W.2d
760 (1998). In doing so, we may consider (1) the burden on the
defendant, (2) the interest of the forum state, (3) the plaintiff’s
interest in obtaining relief, (4) the judicial system’s interest in
obtaining the most efficient resolution of controversies, and (5)
the shared interest of the several states in furthering fundamen-
tal substantive social policies. Id. These considerations some-
times serve to establish the reasonableness of jurisdiction upon
a lesser showing of minimum contacts than would otherwise be
required. Burger King Corp. v. Rudzewicz, supra; Crete Carrier
Corp. v. Red Food Stores, supra. In addition, when, as here, a
defendant who purposefully has directed his or her activities at
forum residents seeks to defeat jurisdiction, the defendant must
present a compelling case that the presence of some other con-
siderations would render jurisdiction unreasonable. Id.

With the increasing nationalization of commerce and the ease
of modern communication, defense of an action is less burden-
some in a state where he or she engages in economic activity. We
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recognized as early as 1987 a discernible trend toward expanding
the permissible scope of state jurisdiction over foreign corpora-
tions and other nonresidents. McGowan Grain, Inc. v. Sanburg,
225 Neb. 129, 403 N.W.2d 340 (1987).

Here, the court did not find that it would be burdensome on
Growth Products to litigate the action in Nebraska. In addition,
Growth Products has not presented evidence of any “other con-
siderations” affecting fair play and substantial justice that would
weigh against an exercise of personal jurisdiction over it. Growth
Products has failed to show that an exercise of jurisdiction over
it would offend notions of fair play and substantial justice.

CONCLUSION
We conclude that by soliciting sales from Kugler, holding a

sales meeting in Nebraska, creating a distributorship relation-
ship with Kugler, and encouraging the sale of its products in
Nebraska, Growth Products had sufficient minimum contacts to
establish personal jurisdiction. Growth Products has not shown
that any other considerations apply that would weigh against an
exercise of jurisdiction. Accordingly, we reverse, and remand
for further proceedings.

REVERSED AND REMANDED FOR

FURTHER PROCEEDINGS.

PETER JEFFREY HARTMAN, APPELLEE, V.
DENISE KELLY HARTMAN, APPELLANT.
657 N.W.2d 646

Filed March 14, 2003. No. S-02-119.

1. Motions to Vacate: Time: Appeal and Error. The decision to vacate an order
anytime during the term in which the judgment is rendered is within the discretion
of the court; such a decision will be reversed only if it is shown that the district
court abused its discretion.

2. Courts: Motions to Vacate. A district court has the inherent authority to vacate
or modify a decision within the same term that the decision is rendered.

3. Judgments: Words and Phrases. An abuse of discretion occurs when the trial
court’s decision is based upon reasons that are untenable or unreasonable or if its
action is clearly against justice or conscience, reason, and evidence.
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Appeal from the District Court for Douglas County: W. MARK
ASHFORD, Judge. Affirmed.

Robin L. Binning, of Binning & Plambeck, for appellant.
Amy Sherman Geren, of Geren Law Office, for appellee.

HenDpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

Denise Kelly Hartman moved to vacate a decree dissolving
her marriage to Peter Jeffrey Hartman, claiming that due to her
mental illness, the trial court was required to appoint a guardian
ad litem for her pursuant to Neb. Rev. Stat. § 42-362 (Cum.
Supp. 2002). Denise appeals from a denial of that motion.

FACTS

The parties were married on June 1, 1996, in Douglas County,
Nebraska, and separated in October 1999. Two children were
born of the marriage, the first on June 17, 1998, and the second
on September 16, 1999. Peter filed a petition for dissolution in
the district court for Douglas County on March 9, 2000. Prior to
trial, Peter sought an order requiring Richard Young Mental
Health Center to release records pertaining to treatment received
by Denise at that facility subsequent to the parties’ separation.
Denise agreed, and the order was entered upon the stipulation of
the parties. Subsequently, Peter filed a motion seeking release of
all mental health records pertaining to the care and treatment
received by Denise. The court entered an order requiring such
release. Two days before the scheduled trial in December 2000,
Denise sought a continuance to allow time for her to undergo a
complete psychological evaluation. The requested continuance
was apparently granted, and trial commenced on April 6, 2001.

Both parties were represented by counsel at trial. Glenda
Cottam, a clinical psychologist qualified as an expert in psychol-
ogy, testified on behalf of Denise. Cottam testified that Denise
exhibited a bipolar disorder, with depression as the predominant
feature at the time of trial. Cottam testified that Denise had been
taking psychotropic medications, which she discontinued without
the permission of her treating physician. However, Cottam















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































