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MaARcia COBURN, AS MOTHER AND NEXT FRIEND OF
DusTIN COBURN, APPELLEE, V. MARTIN F. REISER, PERSONAL
REPRESENTATIVE OF THE ESTATE OF JAMES L. REISER, DECEASED,
THIRD-PARTY PLAINTIFF, APPELLANT, DOUGLAS R. COBURN AND
Boyp COUNTY, NEBRASKA, A BODY POLITIC AND CORPORATE,
THIRD-PARTY DEFENDANTS, APPELLEES.

577 N.W.2d 289

Filed April 23, 1998. Nos. S-96-654, S-96-655.

1. Demurrer: Appeal and Error. When there are no specific findings before an appel-
late court, the court must review the grounds of the demurrer to determine if any one
objection, or any objections taken together, support the trial court’s decision to sus-
tain the demurrer and dismiss the action.

2. Demurrer: Pleadings: Appeal and Error. In an appellate court’s review of a rul-
ing on a general demurrer, the court is required to accept as true all the facts which
are well pled and the proper and reasonable inferences of law and fact which may be
drawn therefrom, but the court is not required to accept as true the conclusions of the
pleader.

3. Demurrer: Pleadings. In determining whether a cause of action has been stated, the
petition is to be construed liberally. If, as so construed, the petition states a cause of
action, a demurrer based on the failure to state a cause of action is to be overruled.

4. Demurrer: Pleadings: Words and Phrases. A statement of “facts sufficient to con-
stitute a cause of action,” as used in Neb. Rev. Stat. § 25-806(6) (Reissue 1995),
means a narrative of events, acts, and things done or omitted which show a legal lia-
bility of the defendant to the plaintiff.

S. Negligence: Words and Phrases. Gross negligence is great or excessive negligence,
which indicates the absence of even slight care in the performance of a duty.

6. Pleadings: Negligence: Demurrer. A petition based on alleged gross negligence is
sufficient to survive a demurrer if the pleading describes the alleged acts of negli-
gence and alleges that the negligence is gross.

Appeal from the District Court for Boyd County: WILLIAM
CassEL, Judge. Reversed and remanded for further proceedings.

Thomas A. Grennan and Alison L. McGinn, of Gross &
Welch, P.C., for appellant.

David D. Emst and Lisa M. Meyer, of Gaines, Mullen,
Pansing & Hogan, for appellee Douglas R. Coburn.

CAPORALE, WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MCcCORMACK, JJ.
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PER CURIAM.

This case involves an automobile accident between James L.
Reiser and Douglas R. Coburn (Coburn), which resulted in the
death of James Reiser.

When the accident occurred, James Reiser was driving north-
bound on a county road approximately 5 miles west of Spencer,
Nebraska. At the same time, Coburn was driving eastbound on a
county road approximately 5 miles west of Spencer. As Coburn
traveled east on the county road toward Spencer, he approached
an unmarked and uncontrolled intersection. As Coburn entered
the intersection, his truck collided with James Reiser’s truck,
killing Reiser and causing personal injuries to the passengers in
the Coburn vehicle. The passengers in Coburn’s vehicle included
Coburn’s wife, Marcia Coburn, and their son, Dustin Coburn.

Marcia Coburn filed suit in Boyd County District Court
against Martin F. Reiser (Reiser), James Reiser’s personal rep-
resentative, both individually and on behalf of Dustin Coburn.
In response, Reiser filed an “amended third-party petition”
against Coburn in each of the pending cases. Coburn demurred
to Reiser’s third-party petitions, which demurrers the district
court sustained.

Reiser filed his second amended third-party petitions and
Coburn again demurred, contending the petitions failed to state
a cause of action or to allege facts constituting gross negligence.
The district court sustained Coburn’s demurrers without stating
the grounds for so doing. Reiser elected to stand on his second
amended third-party petitions, and in turn, the district court dis-
missed the third-party petitions. Reiser then filed a notice of
appeal in each case.

As previously stated, the district court did not state the rea-
sons for sustaining Coburn’s demurrers. In this respect, we have
consistently stated that when a demurrer is interposed stating
several grounds, the court sustaining the demurrer should spec-
ify the grounds upon which the demurrer is sustained. Pratt v.
Nebraska Bd. of Parole, 252 Neb. 906, 567 N.W.2d 183 (1997).
If the court sustaining the demurrer does not specify the grounds
for sustaining the demurrer, an appellate court is not informed in
regard to wherein the complaint was determined to be deficient.
Id.
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We should not be required to examine all of the grounds in
order to see if one or more of the grounds were well taken.
Clyde v. Buchfinck, 198 Neb. 586, 254 N.W.2d 393 (1977).
However, when there are no specific findings before the court,
the court must review the grounds of the demurrer to determine
if any one objection, or any objections taken together, support
the trial court’s decision to sustain the demurrer and dismiss the
action. Pratt, supra. That is, if the ground or grounds upon
which the demurrer was sustained do not authentically appear,
considering all the grounds assigned becomes necessary. Martin
v. City of Lincoln, 155 Neb. 845, 53 N.W.2d 923 (1952).

Coburn’s demurrers alleged that Reiser’s second amended
third-party petitions did not state facts sufficient to constitute a
cause of action upon which relief could be granted and that the
petitions failed to allege facts constituting gross negligence. In
his second amended third-party petitions, Reiser alleged (1) the
collision and damages involved were caused by Coburn’s negli-
gence; (2) the collision and damages were caused by Coburn’s
gross negligence; (3) the Nebraska guest statute had been
impliedly repealed by operation of the Nebraska comparative
negligence statutes; (4) the Nebraska guest statute violates Neb.
Const. art. I, §§ 13, 16, and 25; Neb. Const. art. 111, § 18; and
the Equal Protection Clause of the 14th Amendment to the U.S.
Constitution; and (5) Coburn’s negligence should be appor-
tioned by the jury via the Nebraska comparative negligence
statutes, or contribution should be awarded in an amount
reflecting Coburn’s negligence.

The rules regarding demurrers are well settled. In an appel-
late court’s review of a ruling on a general demurrer, the court
is required to accept as true all the facts which are well pled and
the proper and reasonable inferences of law and fact which may
be drawn therefrom, but the court is not required to accept as
true the conclusions of the pleader. See Billups v. Scott, 253
Neb. 287, 571 N.W.2d 603 (1997). In considering a demurrer, a
court must assume that the facts pled, as distinguished from
legal conclusions, are true as alleged and must give the plead-
ing the benefit of any reasonable inference from the facts
alleged, but cannot assume the existence of facts not alleged,
make factual findings to aid the pleading, or consider evidence
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which might be adduced at trial. Giese v. Stice, 252 Neb. 913,
567 N.W.2d 156 (1997). In addition, a demurrer reaches only
defects which appear on the face of a petition and admits all
allegations of fact which are relevant, material, and well pled,
but does not admit the pleader’s conclusions of law. Pratt,
supra.

In determining whether a cause of action has been stated, the
petition is to be construed liberally. Giese, supra. If, as so con-
strued, the petition states a cause of action, a demurrer based on
the failure to state a cause of action is to be overruled. Id. A
statement of “facts sufficient to constitute a cause of action,” as
used in Neb. Rev. Stat. § 25-806(6) (Reissue 1995), means a
narrative of events, acts, and things done or omitted which shows
a legal liability of the defendant to the plaintiff. Giese, supra;
Pratt, supra.

In the case at bar, Marcia Coburn filed suit against Reiser.
Reiser responded by filing a third-party suit against Coburn,
requesting apportionment or contribution. In Teegerstrom v. H.
J. Jeffries Truck Line, 216 Neb. 917, 920-21, 346 N.W.2d 411,
414 (1984), we denied such a claim and specifically held that

it appears that most, if not all, courts which have consid-
ered the matter have rejected a claim for contribution
where the guest statute would preclude recovery by the
guest from the host. The reasoning generally has been that
in such a case the common liability required to support
contribution does not exist between the host and other
driver or that one not directly liable to his passenger
should not be liable by indirection. See cases collected in
Annot., 26 A.LL.R.3d 1283 (1969), which uniformly hold
that where a guest statute precludes recovery by the guest
from the host, contribution will not lie. We have previ-
ously determined that, generally, a common liability must
exist in order for there to be contribution. That is to say,
each party must be liable to the same person.
The Nebraska guest statute, Neb. Rev. Stat. § 25-21,237
(Reissue 1995), provides in part that
{t]lhe owner or operator of a motor vehicle shall not be
liable for any damages to any passenger or person related
to such owner or operator as spouse or within the second
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degree of consanguinity or affinity who is riding in such
motor vehicle as a guest or by invitation and not for hire,
unless such damage is caused by (1) the driver of such
motor vehicle being under the influence of intoxicating
liquor or (2) the gross negligence of the owner or operator
in the operation of such motor vehicle.

Therefore, under the Nebraska guest statute and our holding
in Teegerstrom, supra, a third party can maintain an action for
contribution or indemnity only where the host driver is intoxi-
cated or grossly negligent. As Reiser did not allege that Coburn
was intoxicated, did he appropriately allege gross negligence?

Gross negligence is great or excessive negligence, which
indicates the absence of even slight care in the performance of
a duty. Youngs v. Potter, 237 Neb. 583, 467 N.W.2d 49 (1991).
In both third-party petitions, Reiser contended Coburn was
either negligent or grossly negligent in (1) failing to look to the
right until after he was already in the intersection; (2) failing to
yield the right-of-way to the Reiser vehicle; (3) failing to main-
tain any lookout whatsoever until he was in the intersection; (4)
driving under the false belief that he was on a “through road”
and that there were stop signs for northbound and southbound
traffic at the intersecting road in question, when, in fact, it was
not a “through road” and was actually an uncontrolled intersec-
tion; (5) failing to keep his vehicle under reasonable and proper
control; (6) traveling at an excessive rate of speed under the cir-
cumstances then and there existing; and (7) accelerating his
vehicle once he reached the intersection.

In reviewing the allegations contained in the petition, we
begin by noting that we are required to accept as true all the
facts which are well pled and the proper and reasonable infer-
ences of law and fact which may be drawn therefrom. Billups v.
Scott, 253 Neb. 287, 571 N.W.2d 603 (1997). In so doing, we
cannot clearly say or definitely determine that reasonable minds
would not differ in determining whether the multiple acts of
negligence allegedly committed by Coburn did or did not con-
stitute gross negligence. See, Teegerstrom, supra; Paxton v.
Nichols, 157 Neb. 152, 59 N.W.2d 184 (1953).

In addition, a plaintiff claiming gross negligence under the
Nebraska guest statute is not necessarily required to prove that
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the facts alleged amounted to gross negligence at the pretrial

stages of the lawsuit. Rather, the plaintiff need only allege that

“the negligent acts charged amounted to gross negligence.”

McDaniel v. Farlow, 132 Neb. 273, 276, 271 N.W. 905, 907

(1937). In McDaniel, the court said
[tlhe specific objection . . . is that [the petition] does not
allege . . . that the negligent acts charged amounted to
gross negligence. However, the petition pleaded the facts.
If the evidence did not show that they amounted to gross
negligence no recovery could be had. The trial court con-
sidered the petition sufficiently charged the necessary
facts and submitted the case to the jury. It was tried on the
theory that the petition in effect charged gross negligence.
The petition, in alleging the facts, stated that the car was
driven by defendant “recklessly,” that it was operated at a
“reckless rate of speed” around a curve and turn with
which defendant was unfamiliar. We are of the opinion the
petition stated a cause of action.

Id.

The petition in the instant case comported with the direction
given by the court in McDaniel, and therefore, the demurrer
should have been overruled.

Reiser also claims that the Nebraska guest statute is uncon-
stitutional. This court has consistently held the Nebraska guest
statute constitutional. See, Cushing v. Bernhardt, 210 Neb. 272,
313 N.W.2d 688 (1981); Beebe v. Sorensen Sand & Gravel Co.,
209 Neb. 559, 308 N.W.2d 829 (1981); Kreifels v. Wurtele, 206
Neb. 491, 293 N.W.2d 407 (1980); Wagner v. Mines, 203 Neb.
143, 277 N.W.2d 672 (1979); Circo v. Sisson, 193 Neb. 704,
229 N.W.2d 50 (1975); Lubash v. Langemeier, 193 Neb. 371,
227 N.W.2d 405 (1975); Botsch v. Reisdorff, 193 Neb. 165, 226
N.W.2d 121 (1975); Clarke v. Weatherly, 131 Neb. 816, 270
N.W. 316 (1936). This assignment of error is without merit.

The remaining assignments of error need not be discussed.
The judgment of the trial court is reversed, and the cause is
remanded for trial on the merits.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

WHITE, C.J., participating on briefs.
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MARY JO FAABORG, APPELLANT, V. LOREN L. FAABORG, APPELLEE.
576 N.W.2d 826

Filed April 23, 1998. No. S$-96-1124.

1. Modification of Decree: Child Support: Appeal and Error. Modification of the
amount of child support payments is entrusted to the discretion of the trial court, and
although, on appeal, the issue is reviewed de novo on the record, the decision of the
trial court will be affirmed absent an abuse of discretion.

2. Child Support: Rules of the Supreme Court: Presumptions. In determining child
support payments, the Nebraska Child Support Guidelines are applied as a rebuttable
presumption, and all orders for child support shall be established in accordance with
the provisions of the guidelines unless the court finds that one or both parties have
produced sufficient evidence to rebut the presumption that the guidelines should be
applied.

3. Child Support: Rules of the Supreme Court. A court may deviate from the
Nebraska Child Support Guidelines whenever the application of the guidelines in an
individual case would be unjust or inappropriate.

4. Divorce: Equity. In Nebraska, dissolution of marriage cases are equitable in nature.

5. Child Support. In determining the amount of a child support award, the Nebraska
Supreme Court has consistently held that the trial court must consider the status,
character, and situation of the parties and attendant circumstances, including the
financial condition of the parties and the estimated cost of support of the children.

6. Divorce: Equity. The results obtained in dissolution of marriage cases are intended
to be equitable.

7. Child Support: Rules of the Supreme Court: Appeal and Error. Child support
calculations which exceed the combined net monthly income provided for in the
Nebraska Child Support Guidelines should be left to the discretion of the trial court
and affirmed absent an abuse of discretion.

Appeal from the District Court for Scotts Bluff County:
BRIAN SILVERMAN, Judge. Affirmed as modified.

Rhonda R. Flower, of The Law Office of Rhonda R. Flower,
for appellant.

Andrew W. Snyder, of The Van Steenberg Firm, for appellee.

WHITE, C.J., CAPORALE, CONNOLLY, GERRARD, STEPHAN, and
McCorMACK, JJ.

WHITE, C.J.

At issue is the method by which child support payments are
calculated when the combined net monthly income exceeds the
amount of $10,000 provided for in the Nebraska Child Support
Guidelines.
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On December 11, 1985, the Scotts Bluff County District
Court granted Mary Jo Faaborg (appellant) and Loren L.
Faaborg (appellee) a decree of dissolution, dissolving the cou-
ple’s marriage. Appellant was granted custody of the two minor
children, Jeffrey Faaborg, then 9 years old, and Daniel Faaborg,
then 5 years old. Appellant was awarded child support in the
amount of $500 per month per child, for a total of $1,000 per
month. The court further ordered that said amount should be
reduced to $750 per month upon the emancipation of the eldest
child.

On September 22, 1995, appellant petitioned the district
court to modify the original decree, specifically seeking an
increase in child support payments for Daniel. On October 19,
appellee filed an objection to the motion to modify and alleged
the current support would not vary from the Nebraska Child
Support Guidelines by more than 10 percent. The case pro-
ceeded to trial on June 12, 1996.

At trial, both parties produced evidence demonstrating their
net incomes for 1993, 1994, and 1995. Appellant, a registered
nurse, produced evidence indicating she earned $20,109,
$25,202, and $35,025, respectively. Appellee, a physician, pre-
sented evidence which indicated he earned $266,662, $260,621,
and $366,006, respectively. Appellee testified that his 1995
income included $50,779 of noncash reportable gain from his
medical practice partnership, and gains in the amounts of
$42,019 and $14,344 from the sale of his interest in a cattle
partnership.

On October 10, 1996, the district court filed an order finding
that a material change in circumstances warranted a change in
the prior child support order. The court further found that sev-
eral transactions, such as the sale of appellee’s cattle partner-
ship, caused appellee’s 1995 tax return to inaccurately reflect
his disposable income. Thus, the court ruled that appellee’s
1995 income would not be used in calculating the payment.

The district court found that appellant’s net monthly income
was $1,796.27 and appellee’s net monthly income was
$13,966.64, for a combined net monthly income of $15,762.91.
Accordingly, the percentage share of each party was determined
as follows: 11.4 percent for appellant (1,796.27 = 15,762.91 =
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.1139) and 88.6 percent for appellee (13,966.64 + 15,762.91 =
.886). In this respect, table 1 of the guidelines lists support
amounts based on the parents’ combined net monthly incomes;
yet, the guidelines do not list support amounts for combined
monthly incomes exceeding $10,000. Nonetheless, the guide-
lines provide that “if total net income exceeds $10,000 monthly,
child support for amounts in excess of $10,000 monthly may be
more but shall not be less than the amount which would be com-
puted using the $10,000 monthly income unless other permissi-
ble deviations exist.” Paragraph C(3).

The district court determined the appropriate child support
for Daniel was $1,481 per month. From the $1,481 amount, the
court computed each party’s share of child support according to
his or her percentage of contribution. Appellee’s share was cal-
culated to be $1,312.23 per month ($1,481 x .8860). The
$312.23 per month increase in appellee’s child support obliga-
tion was ordered retroactive to July 1, 1996.

Appellant contends the district court erred in (1) determining
that appellee’s 1995 income should not be used in averaging his
income for purposes of determining child support, (2) calculat-
ing child support when the combined net monthly income of the
parties exceeded the child support guidelines, and (3) determin-
ing the increase in child support should be applied retroactively
to July 1, 1996, rather than September 22, 1995, the date appel-
lant filed the motion to modify.

Modification of the amount of child support payments is
entrusted to the discretion of the trial court, and although, on
appeal, the issue is reviewed de novo on the record, the decision
of the trial court will be affirmed absent an abuse of discretion.
Marr v. Marr, 245 Neb. 655, 515 N.W.2d 118 (1994). In deter-
mining child support payments, the Nebraska Child Support
Guidelines are applied as a rebuttable presumption, and all
orders for child support shall be established in accordance with
the provisions of the guidelines unless the court finds that one
or both parties have produced sufficient evidence to rebut the
presumption that the guidelines should be applied. Paragraph C.
See, Neb. Rev. Stat. § 42-364.16 (Cum. Supp. 1996); State on
behalf of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 425
(1998). A court may deviate from the Nebraska Child Support
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Guidelines whenever the application of the guidelines in an
individual case would be unjust or inappropriate. Knippelmier v.
Knippelmier, 238 Neb. 428, 470 N.-W.2d 798 (1991). In addi-
tion, modification of child support cannot operate retroactively
beyond the date of the filing of the application for such. See
Wulff v. Wulff, 243 Neb. 616, 500 N.W.2d 845 (1993).
Appellant initially argues the district court erred in determin-
ing that appellee’s 1995 income should not be used in averag-
ing his income for purposes of child support calculations. At
trial, appellee testified that his 1995 income tax return reflected
approximately $40,000 in reportable gain income on the sale of
his interest in a cattle business and approximately $50,000 in
reportable gain income from his medical partnership. Appellee
claimed the cattle deal should not be included in determining
his annual income because the deal was a “one time shot” and
not recurrent income. The district court agreed with appellee’s
assertions, excluded his 1995 income, and used only his 1993
and 1994 incomes in calculating his average monthly income.
On appeal, appellant asserts that while appellee seeks to have
the 1995 reported gain excluded from the child support deter-
mination, he also seeks to benefit from a $17,442 loss incurred
from the same deal reported in his 1993 return. Appellant con-
tends that “[i]t is abundantly clear that Appellee expects to have
his cake and eat it too.” Brief for appellant at 10-11. We agree.
In Nebraska, dissolution of marriage cases are equitable in
nature. Ohler v. Ohler, 220 Neb. 272, 369 N.W.2d 615 (1985).
This rule applies not only in original dissolution proceedings,
but also in proceedings for modification of the decree of disso-
lution. Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524
(1991). If appellee wants to benefit from a capital loss, he must
also incur the concomitant detriment from the capital gain. As
such, the district court should have included appellee’s 1995
income in the child support calculation. The district court
should have found appellee’s net monthly income to be
$16,810.11, forming a combined net monthly income of
$18,606.38 ($1,796.27 for appellant and $16,810.11 for
appellee). Accordingly, the percentage shares of each party are
9.65 percent for appellant (1,796.27 + 18,606.38 = 0.0965) and
90.35 percent for appellee (16,810.11 + 18,606.38 = .90345).
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The district court erred in failing to consider appellee’s 1995
income in determining his average monthly income.

Appellant next argues the district court erred in the method
the court used in calculating child support given the fact appel-
lant and appellee’s combined net monthly income exceeded the
amounts provided for by the guidelines. Table 1 of the guide-
lines provides for the amount of child support to be paid in rela-
tion to the parents’ combined net monthly income. However,
table 1 does not provide for support amounts when the com-
bined net monthly income exceeds $10,000, as in the instant
case.

In addressing this issue, the district court ordered the total
monthly amount of support for Daniel to be $1,481; yet, the dis-
trict court did not indicate how the court arrived at the total
amount, but merely noted “the income curve addressed by the
child support guideline clearly flattens as it approaches
$10,000.00 in combined gross income.”

As we noted earlier, the guidelines provide that deviations
are permissible “if total net income exceeds $10,000 monthly,
child support for amounts in excess of $10,000 monthly may be
more but shall not be less than the amount which would be com-
puted using the $10,000 monthly income unless other permissi-
ble deviations exist.” Paragraph C(3). From our reading of the
district court’s modification order, it seems that the court
merely extended the percentage decrease that is apparent from
the guidelines. See table 1.

In determining the amount of a child support award, this
court has consistently held that the trial court must consider the
status, character, and situation of the parties and attendant cir-
cumstances, including the financial condition of the parties and
the estimated cost of support of the children. Knippelmier v.
Knippelmier, 238 Neb. 428, 470 N.W.2d 798 (1991). However,
the results obtained in dissolution of marriage cases are
intended to be equitable. Ohler, supra. In addition, modification
of the amount of child support payments is entrusted to the dis-
cretion of the trial court, and although, on appeal, the issue is
reviewed de novo on the record, the decision of the trial court
will be affirmed absent an abuse of discretion. Marr v. Marr,
245 Neb. 655, 515 N.W.2d 118 (1994); Sabatka v. Sabatka, 245
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Neb. 109, 511 N.W.2d 107 (1994). Extending these general
principles, we find that total monthly child support calculations
which exceed the combined net monthly income provided for in
the guidelines should be left to the discretion of the trial court
and affirmed absent an abuse of discretion. Finding no abuse of
discretion in the district court’s calculation of the total monthly
child support for Daniel, $1,481, we affirm. However, given the
increase in appellee’s percentage of increase (88.6 percent to
90.35 percent), appellee’s child support payments should be
increased from $1,312.23 per month to $1,338.08 per month.

Appellant’s final assignment of error is that the district court
erred in determining that the increase in child support should be
retroactively applied to July 1, 1996. Instead, appellant argues
that the order should be applied retroactively to the date she
filed her motion for modification, September 22, 1995. We
agree. See Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524
(1991).

For the foregoing reasons, the order of the district court is
affirmed as modified.

WRIGHT, J., not participating.

AFFIRMED AS MODIFIED.

VOWERS AND SONS, INC., A NEBRASKA CORPORATION,
APPELLANT AND CROSS-APPELLEE, V. JERRY STRASHEIM,
APPELLEE AND CROSS-APPELLANT.

576 N.W.2d 817

Filed April 23, 1998. No. $-96-1154.

1. Summary Judgment: Appeal and Error. In reviewing an order granting a motion
for summary judgment, an appellate court views the evidence in a light most favor-
able to the party opposing the motion and gives that party the benefit of all reason-
able inferences deducible from the evidence.

2. Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to judgment as a matter
of law.

3. Summary Judgment: Final Orders: Appeal and Error. Although the denial of a
motion for summary judgment, standing alone, is not a final, appealable order, when
adverse parties have cach moved for summary judgment and the trial court has sus-
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tained one of the motions, the reviewing court obtains jurisdiction over both motions
and may determine the controversy which is the subject of those motions or make an
order specifying the facts which appear without substantial controversy and direct
such further proceedings as it deems just.

Election of Remedies. In general, election of remedies may be applied to require a
party to choose between inconsistent remedies for redress of a single injury. It is con-
sidered a harsh rule which should not be applied in an oppressive manner.

____. Election of remedies can be applied to bar a claim only if there are two coex-
isting remedies which are so inconsistent that a party cannot logically choose one
without renouncing the other.

___. The doctrine of election of remedies is applicable only where inconsistent
remedies are asserted against the same party or persons in privity with such party.
Estoppel. Inconsistent claims against different parties may be barred by the doctrine
of judicial estoppel.

____. The doctrine of judicial estoppel holds that one who has successfully and
unequivocally asserted a position in a prior proceeding is estopped from asserting an
inconsistent position in a subsequent proceeding. The doctrine protects the integrity
of the judicial process by preventing a party from taking a position inconsistent with
one successfully and unequivocally asserted by the same party in a prior proceeding.
_____. Judicial estoppel may be applied even if detrimental reliance or privity does not
exist.

____. The doctrine of judicial estoppel is to be applied with caution so as to avoid
impinging on the truth-seeking function of the court, because the doctrine precludes
a contradictory position without examining the truth of either statement.

____. Absent judicial acceptance of the inconsistent position, application of the rule
of judicial estoppel is unwarranted because no risk of inconsistent results exists.
Estoppel: Words and Phrases. Judicial acceptance requires not that a party prevail
on the merits, but only that the first court has adopted the position urged by the party,
either as a preliminary matter or as part of a final disposition.

Breach of Contract: Real Estate: Damages. The measure of the seller’s damages
for breach of a contract to purchase real estate is the difference between the contract
price and the fair market value of the property at the time of the breach.

Breach of Contract: Damages. In a breach of contract case, the uitimate objective
of a damages award is to put the injured party in the same position he would have
occupied if the contract had been performed, that is, to make the injured party whole.
Damages. As a general rule, a party may not have double recovery for a single injury,
or be made “more than whole” by compensation which exceeds the actual damages
sustained.

Actions. Where several claims are asserted against several parties for redress of the
same injury, only one satisfaction can be had.

Breach of Contract: Pleadings: Proof. In order to recover for breach of contract, a
plaintiff must plead and prove the existence of a promise, its breach, damage, and
compliance with any conditions precedent that actuate the defendant’s duty.

Appeal from the District Court for Kimball County: Joun D.

KNAPP, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.
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STEPHAN, J.

In this action, Vowers and Sons, Inc. (Vowers & Sons),
alleges that Jerry Strasheim breached a contract to purchase real
estate. We previously reversed an order sustaining Strasheim’s
demurrer and dismissing the case and remanded the cause to the
district court for Kimball County for further proceedings.
Vowers & Sons, Inc. v. Strasheim, 248 Neb. 699, 538 N.W.2d
756 (1995). Following remand, the district court entered sum-
mary judgment in favor of Strasheim, based upon a finding that
Vowers & Sons made a binding election of remedies when it
brought a professional negligence action against the real estate
agent who had prepared the purchase agreement and accepted
the benefit of a settlement of that action. Vowers & Sons appeals
this order, as well as the denial of its motion for summary
judgment. We conclude that the doctrine of election of remedies
is inapplicable to claims asserted against different parties and
that genuine issues of material fact preclude summary judgment
for either party. We, therefore, reverse, and remand to the dis-
trict court for further proceedings.

BACKGROUND

In May 1992, Strasheim signed an agreement to purchase
certain real estate in Kimball County owned by Vowers & Sons.
The agreement identified two additional buyers, but they did
not sign the document. Merle Vowers, president of Vowers &
Sons, signed the purchase agreement in his own name without
naming the corporation or indicating his capacity as a corporate
officer. Id. When closing did not occur, Vowers & Sons filed this
action against Strasheim, alleging breach of the purchase agree-
ment and requesting general damages, loss of bargain damages
of $50,000, consequential damages, and costs. Id. The district
court sustained Strasheim’s demurrer on the grounds that there
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were defects of parties and a failure to state facts constituting a
cause of action. Vowers & Sons appealed, and we reversed the
order and remanded the cause to the district court for further
proceedings. Id.

In March 1994, prior to our decision in Vowers & Sons, Inc.,
Vowers & Sons filed an action in the district court for Kimball
County against Sheila Newell, doing business as Newell Realty
and Auction. Vowers & Sons alleged that Newell, acting as its
agent in the transaction with Strasheim, was negligent in failing
to obtain the signatures of the other two purported buyers, fail-
ing to require Vowers to sign the agreement in his capacity as a
corporate officer of Vowers & Sons, and in “not prepar[ing] and
arrang[ing] a purchase agreement which is enforceable.”
Vowers & Sons further alleged that “[e]ntirely because of
[Newell’s] negligence and lack of skill in drafting and prepara-
tion of said purchase agreement, said purchase agreement has
been held unenforceable.” Vowers & Sons prayed for loss of
bargain damages in the amount of $50,000, general and conse-
quential damages in unspecified amounts, and costs and attor-
ney fees. In an amended petition, the prayer for loss of bargain
damages was increased to $95,775.30. Newell subsequently
paid an unspecified amount to Vowers & Sons to settle the
claim, and the action against Newell was dismissed with preju-
dice pursuant to a stipulation of the parties.

Following issuance of the mandate in Vowers & Sons, Inc.,
Strasheim filed an answer to the second amended petition in
which he alleged that by commencing the action against Newell
and receiving the benefit of the settlement, Vowers & Sons had
made an election of remedies and was “barred and estopped
from requesting a double recovery and proceeding further
herein.” Strasheim prayed for dismissal of the action and attor-
ney fees and expenses pursuant to Neb. Rev. Stat. §§ 25-824 to
25-824.03 (Reissue 1995).

Both parties filed motions for summary judgment. On
October 17, 1996, the district court denied Vowers & Sons’
motion and entered summary judgment in favor of Strasheim.
The court determined that Vowers & Sons elected to pursue a
remedy against Newell which was inconsistent with its claim
against Strasheim in that the claim against Newell alleged that
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the purchase agreement with Strasheim was unenforceable,
whereas the claim against Strasheim was an attempt to enforce
the agreement. Concluding that Vowers & Sons “pursued one
remedy and received benefit thereby and is not entitled to
another recovery,” the district court dismissed the action but did
not award attorney fees to Strasheim.

Vowers & Sons appeals the order of the district court deny-
ing its motion for summary judgment and granting Strasheim’s
motion for summary judgment. Strasheim cross-appeals, claim-
ing that he was entitled to recovery of attorney fees because the
claim against him was frivolous.

ASSIGNMENTS OF ERROR
Vowers & Sons contends that the district court erred in sus-
taining Strasheim’s motion for summary judgment and overrul-
ing its motion for summary judgment. Strasheim cross-appeals,
contending that the district court erred in failing to award attor-
ney fees.

STANDARD OF REVIEW

In reviewing an order granting a motion for summary judg-
ment, an appellate court views the evidence in a light most
favorable to the party opposing the motion and gives that party
the benefit of all reasonable inferences deducible from the evi-
dence. Brown v. Wilson, 252 Neb. 782, 567 N.W.2d 124 (1997);
Kramer v. Kramer, 252 Neb. 526, 567 N.W.2d 100 (1997);
Moore v. Eggers Consulting Co., 252 Neb. 396, 562 N.-W.2d
534 (1997).

ANALYSIS

Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Chelberg v. Guitars & Cadillacs, 253 Neb. 830, 572
N.W.2d 356 (1998); Miller v. City of Omaha, 253 Neb. 798, 573
N.W.2d 121 (1998); Ratigan v. K.D.L., Inc., 253 Neb. 640, 573
N.W.2d 739 (1998). Although the denial of a motion for sum-
mary judgment, standing alone, is not a final, appealable order,
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when adverse parties have each moved for summary judgment
and the trial court has sustained one of the motions, the review-
ing court obtains jurisdiction over both motions and may deter-
mine the controversy which is the subject of those motions or
make an order specifying the facts which appear without sub-
stantial controversy and direct such further proceedings as it
deems just. American Family Ins. Group v. Hemenway, ante p.
134, 575 N.W.2d 143 (1998); Elliott v. First Security Bank, 249
Neb. 597, 544 N.W.2d 823 (1996). Thus, we have jurisdiction to
review the judgment of the district court in its entirety.

STRASHEIM’S MOTION FOR SUMMARY JUDGMENT

The district court held that Vowers & Sons’ acceptance of
benefits under its settlement with Newell barred its claim
against Strasheim as a matter of law under the doctrine of elec-
tion of remedies. In general, election of remedies may be
applied to require a party to choose between inconsistent reme-
dies for redress of a single injury. It originated as a means to
prevent double recovery and to limit potential harassment of
defendants. Porter v. Smith, 240 Neb. 928, 486 N.W.2d 846
(1992). We have characterized the doctrine as a “somewhat
vague notion lying somewhere between the areas occupied by
the doctrines of equitable estoppel and res judicata.” Bryant
Heating v. United States Nat. Bank, 216 Neb. 107, 112, 342
N.W.2d 191, 194-95 (1983). It is considered a harsh rule which
should not be applied in an oppressive manner. Id.

Election of remedies may be employed to require a party to
choose between inconsistent remedies asserted in the same
action. Southwest Trinity Constr. v. St. Paul Fire & Marine, 243
Neb. 55, 497 N.W.2d 366 (1993). The doctrine has also been
applied to prevent a plaintiff who has been unsuccessful in
suing a defendant on one theory from bringing a second action
against the defendant on an inconsistent theory of recovery.
State ex rel. Schaub v. City of Scottsbluff, 169 Neb. 525, 100
N.W.2d 202 (1960); James v. Hogan, 154 Neb. 306, 47 N.W.2d
847 (1951); Turner v. Grimes, 75 Neb. 412, 106 N.W. 465
(1906). Election of remedies can be applied to bar a claim only
if there are two coexisting remedies which are so inconsistent
that a party cannot logically choose one without renouncing the



512 254 NEBRASKA REPORTS

other. Bryant Heating v. United States Nat. Bank, supra; Asher
v. Coca Cola Bottling Co., 172 Neb. 855, 112 N.W.2d 252
(1961); State v. Bank of Commerce, 61 Neb. 22, 84 N.W. 406
(1900). For example, we stated in Tobin v. Flynn & Larsen
Implement Co., 220 Neb. 259, 260-61, 369 N.W.2d 96, 98
(1985):
[A] party cannot proceed on a theory of recovery which is
premised upon the existence of a contract and at the same
time proceed alternatively on a theory which is premised
on the lack of a contract. Consequently, one who has been
induced to enter into an agreement by virtue of a material
misrepresentation, that is to say, by virtue of fraud, may
either affirm the agreement and sue for damages or disaf-
firm the agreement and sue to be reinstated to his or her
position as it existed before entry into the contract.
{Citation omitted.] This is so because one remedy, dam-
ages, depends upon the existence of a contract, and the
other, rescission, depends upon the concept that because
of the fraud no contract came into existence.
(Emphasis supplied.) See, also, James v. Hogan, supra;
Rasmussen v. Hungerford Potato Growers Ass’n, 111 Neb. 58,
195 N.W. 469 (1923).

We agree that the remedy which Vowers & Sons seeks in this
action is inconsistent with that which it asserted against Newell.
Here, Vowers & Sons alleged that Strasheim breached a contract
to purchase real estate, and prayed for loss of bargain damages,
general damages, and consequential damages. In its action
against Newell, Vowers & Sons sought to recover the same ele-
ments of damage based upon allegations that Newell’s negli-
gence in preparing the purported contract rendered it unen-
forceable. Vowers & Sons’ claim against Strasheim is based
upon an alleged breach of an enforceable contract, whereas its
professional negligence claim against Newell depended upon
proof that the same contract was unenforceable. Thus, the two
remedies are inconsistent because Vowers & Sons could not
logically prove one without disproving the other.

However, Vowers & Sons argues that the doctrine of election
of remedies is inapplicable in this case because its claims were
made against different parties. Our law on this point is unclear.
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For instance, in 1902, without explicitly deciding whether the
election of remedies doctrine applies when claims are made
against different parties, this court held that a plaintiff was
barred from asserting a remedy against a defendant when the
plaintiff had prosecuted an action to judgment against a differ-
ent defendant, requesting a different remedy. Jones v. First Nat.
Bank of Lincoln, 3 Neb. (Unoff.) 73, 90 N.W. 912 (1902).
However, in Carson v. Greeley, 107 Neb. 609, 187 N.W. 47
(1922), we held that no binding election had occurred for vari-
ous reasons, including the fact that the two lawsuits were
brought against different parties. Without referring to Carson or
Jones, we stated in Henley v. Live Stock Nat. Bank, 127 Neb.
857, 863, 257 N.W. 244, 247 (1934), that the doctrine of elec-
tion of remedies “may be applicable as well where the remedies
are against different persons as where they are against the same
person.” Our decisions since Henley have not addressed this
issue but have applied election of remedies only where incon-
sistent claims were made against the same party. Farmers State
Bank v. Germer, 231 Neb. 572, 437 N.W.2d 463 (1989); State
ex rel. Schaub v. City of Scottsbluff, 169 Neb. 525, 100 N.W.2d
202 (1960); James v. Hogan, 154 Neb. 306, 47 N.W.2d 847
(1951). Since a primary purpose of election of remedies is to
protect defendants from multiple claims for redress of the same
injury, we find merit in the argument that the doctrine is inap-
plicable to claims against different parties. Therefore, we hold
that the doctrine of election of remedies is applicable only
where inconsistent remedies are asserted against the same party
or persons in privity with such a party. Language to the contrary
in Henley v. Live Stock Nat. Bank, supra, and Jones v. First Nat.
Bank of Lincoln, supra, is specifically disapproved.

Inconsistent claims against different parties may be barred by
the doctrine of judicial estoppel, which we adopted in Melcher
v. Bank of Madison, 248 Neb. 793, 539 N.W.2d 837 (1995).
There, we stated:

The doctrine of judicial estoppel holds that one who has
successfully and unequivocally asserted a position in a
prior proceeding is estopped from asserting an inconsis-
tent position in a subsequent proceeding. [Citations omit-
ted.] The doctrine protects the integrity of the judicial pro-
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cess by preventing a party from taking a position incon-
sistent with one successfully and unequivocally asserted
by the same party in a prior proceeding. [Citation omit-
ted.] It has been said that unlike equitable estoppel, judi-
cial estoppel may be applied even if detrimental reliance
or privity does not exist. [Citation omitted.] However, the
doctrine is to be applied with caution so as to avoid
impinging on the truth-seeking function of the court
because the doctrine precludes a contradictory position
without examining the truth of either statement. [Citation
omitted.] Absent judicial acceptance of the inconsistent
position, application of the rule is unwarranted because no
risk of inconsistent results exists.
Id. at 798, 539 N.W.2d at 842.

The applicability of judicial estoppel in this case depends
upon whether Vowers & Sons “successfully and unequivocally”
asserted its professional negligence claim against Newell. In
Edwards v. Aetna Life Ins. Co., 690 E.2d 595 (6th Cir. 1982), a
case we relied upon in Melcher in adopting the doctrine of judi-
cial estoppel, the court held that a settlement of a service-
connected disability claim against the Veteran’s Administration
did not constitute a successful assertion of that claim so as to
bar a subsequent claim against a private disability insurer whose
policy excluded service-connected disabilities. The court rea-
soned that the “requirement that the position be successfully
asserted means that the party must have been successful in get-
ting the first court to accept the position,” and that in the
absence of such acceptance, the doctrine of judicial estoppel did
not apply. 690 F.2d at 599. The court noted that “judicial accep-
tance” requires not that a party prevail on the merits, but “only
that the first court has adopted the position urged by the party,
either as a preliminary matter or as part of a final disposition.”
Id. at 599 n.5.

The record in the present case reflects that the action against
Newell was dismissed with prejudice after the parties negoti-
ated a settlement. There is no indication of any judicial accep-
tance of the claim that Newell was negligent as alleged by
Vowers & Sons or that the court made any adjudication on the
merits of such claim. Cf. Sawyer v. State Surety Co., 251 Neb.
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440, 558 N.W.2d 43 (1997). Thus, based upon the record before
us, the prosecution and settlement of Vowers & Sons’ suit
against Newell do not operate as a bar to this action under the
doctrine of judicial estoppel.

Strasheim contends that even if the district court erred in
granting summary judgment on his election of remedies
defense, he was entitled to summary judgment on the basis of a
title insurance commitment which showed various liens against
the property which was the subject of the sale, and his affidavit
stating the date when he received the title insurance commit-
ment and his intentions regarding the transaction. We do not
consider the content of the affidavit because it is undated,
unsworn, and unsigned and therefore does not comply with
Neb. Rev. Stat. § 25-1334 (Reissue 1995). While the title insur-
ance commitment showing an effective date of July 1, 1992,
reflects significant liens against the property, Vowers’ affidavit
states that Vowers & Sons was “able and ready to convey said
property” under the purchase agreement. Although it lacks
specificity, this statement, when viewed in a light most favor-
able to Vowers & Sons, is sufficient to establish a genuine issue
of material fact which precludes summary judgment in favor of
Strasheim.

While we hold that Vowers & Sons is not barred as a matter
of law from pursuing this action against Strasheim by virtue of
its settlement with Newell, we note that the two claims appear
to seek redress for the same injury. The measure of the seller’s
damages for breach of a contract to purchase real estate is the
difference between the contract price and the fair market value
of the property at the time of the breach. Hahn v. International
Management Services, Inc., 207 Neb. 229, 298 N.W.2d 140
(1980). This is also the measure of damages in an action by a
property owner against a real estate agent alleging negligence in
failing to prepare an enforceable purchase agreement, since the
injury consists of the loss of the benefit of the sale which would
otherwise have been realized but for the fact that the purchaser
was not obligated to complete the purchase. Tetherow v. Wolfe,
223 Neb. 631, 392 N.W.2d 374 (1986).

Our determination that this action against Strasheim may
proceed does not mean that Vowers & Sons would be entitled to
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recover damages for the same injury twice. In a breach of con-
tract case, the ultimate objective of a damages award is to put
the injured party in the same position he would have occupied
if the contract had been performed, that is, to make the injured
party whole. Larsen v. First Bank, 245 Neb. 950, 515 N.W.2d
804 (1994); Ed Miller & Sons, Inc. v. Earl, 243 Neb. 708, 502
N.W.2d 444 (1993). As a general rule, a party may not have
double recovery for a single injury, or be made “more than
whole” by compensation which exceeds the actual damages
sustained. 25 C.J.S. Damages § 3 at 628 (1966). See, e.g., Albee
v. Maverick Media, Inc., 239 Neb. 60, 474 N.W.2d 238 (1991)
(setoff for amount paid by third party necessary in order to pre-
vent partial double recovery in breach of contract action); E. K.
Buck Retail Stores v. Harkert, 157 Neb. 867, 62 N.W.2d 288
(1954) (absent special injury, stockholder not entitled to bring
separate action for proportionate share of injury to corporation
because subsequent recovery by corporation would result in
double recovery for stockholder). Where several claims are
asserted against several parties for redress of the same injury,
only one satisfaction can be had. Bryant Heating v. United
States Nat. Bank, 216 Neb. 107, 342 N.W.2d 191 (1983). Thus,
to the extent that Vowers & Sons has received satisfaction from
the settlement with Newell for injury and damage alleged in this
action, any damages for which Strasheim would be potentially
liable must be reduced pro tanto. See id.

VOWERS & SONS’ MOTION FOR SUMMARY JUDGMENT

To support its motion for summary judgment, Vowers & Sons
had the burden to show that no genuine issue of material fact
existed and was required to produce sufficient evidence to
demonstrate that it was entitled to judgment as a matter of law.
See, Chelberg v. Guitars & Cadillacs, 253 Neb. 830, 572
N.W.2d 356 (1998); Battle Creek State Bank v. Preusker, 253
Neb. 502, 571 N.W.2d 294 (1997); Eiche v. Blankenau, 253
Neb. 255, 570 N.W.2d 190 (1997). As we stated in Vowers &
Sons, Inc. v. Strasheim, 248 Neb. 699, 538 N.W.2d 756 (1995),
in order to recover for breach of contract a plaintiff must plead
and prove the existence of a promise, its breach, damage, and
compliance with any conditions precedent that actuate the
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defendant’s duty. See, also, Solar Motors v. First Nat. Bank of
Chadron, 249 Neb. 758, 545 N.W.2d 714 (1996); Production
Credit Assn. v. Eldin Haussermann Farms, 247 Neb. 538, 529
N.W.2d 26 (1995). While Vowers’ affidavit contains a general
statement that Vowers & Sons was prepared to convey the prop-
erty pursuant to the purchase agreement, it offers no explana-
tion as to how the outstanding liens shown on the title insurance
commitment, which far exceeded the contract price, would be
satisfied in order to permit conveyance of marketable title.
Moreover, the affidavit contains no showing regarding any
injury or damages sustained by Vowers & Sons as a result of the
alleged breach of contract. Vowers & Sons therefore did not
meet its initial burden of producing evidence which, if uncon-
troverted, would entitle it to judgment as a matter of law, and
the district court did not err in denying Vowers & Sons’ motion
for summary judgment.

CONCLUSION
For the reasons stated, we conclude that the district court did
not err in denying Vowers & Sons’ motion for summary judg-
ment. However, because we hold that the doctrines of election
of remedies and judicial estoppel are inapplicable to this case
and that genuine issues of material fact exist as to whether
Strasheim is liable to Vowers & Sons for breach of contract, we
conclude that the district court erred in entering summary judg-
ment in favor of Strasheim. On the record before us, there is no
basis for an award of attorney fees pursuant to § 25-824(2).
AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.

DoRiS M. MARTINDALE, APPELLANT, V.
Davip H. WEIR, M.D., APPELLEE.
577 N.W.2d 287

Filed April 23, 1998. No. $-96-1176.

1. Pretrial Procedure: Appeal and Error. Trial courts have broad discretion with
respect to sanctions involving discovery procedures, and their rulings thereon will not
be reversed in the absence of an abuse of discretion.
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2. Rules of the Supreme Court: Pretrial Procedure: Expert Witnesses. Under Neb.
Ct. R. of Discovery 26(¢)(1) (rev. 1996), a party is under a duty seasonably to sup-
plement his or her response with respect to any question directly addressed to the
identity of each person expected to be called as an expert witness at trial, the subject
matter on which he or she is expected to testify, and the substance of his or her
testimony. -

3. Judgments: Appeal and Error. On questions of law, an appellate court is obligated
to reach its own independent conclusion.

4. Trial: Appeal and Error. In order to preserve, as a ground of appeal, an opponent’s
misconduct during closing argument, the aggrieved party must have objected to the
improper remarks no later than at the conclusion of the argument.

5. Trial: Waiver: Appeal and Error. A litigant may not waive an error, gamble on a
favorable verdict, and upon obtaining an unfavorable result, assert the previously
waived error.

Appeal from the District Court for Buffalo County: JOHN P.
ICENOGLE, Judge. Affirmed.

T.J. Hallinan, of Cobb & Hallinan, P.C., for appellant.

Raymond E. Walden and Mark E. Novotny, of Kennedy,
Holland, DeLacy & Svoboda, for appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and MCCORMACK, JJ.

CAPORALE, J.
I. STATEMENT OF CASE

In this medical malpractice case, the district court entered
judgment in accordance with the verdict in favor of the defend-
ant-appellee, David H. Weir, M.D. In her challenge before the
Nebraska Court of Appeals, the plaintiff-appellant, Doris M.
Martindale, asserted that the district court erred in (1) excluding
certain evidence and (2) failing to grant her a new trial. Under
our authority to regulate the caseload of this court and that of
the Court of Appeals, we, on our own motion, removed the mat-
ter to our docket. We affirm.

I1. FACTS
During the course of performing laparoscopic surgery on
Martindale, Weir punctured one of her arteries. Serious bleed-
ing and subsequent complications resulted.
Martindale’s averments included as a specific allegation of
negligence: “Inserting the trocar to a depth contrary to recog-



MARTINDALE v. WEIR 519
Cite as 254 Neb. 517

nized standards . . . .’ Martindale’s expert, David S. Swan,
M.D., offered to testify at trial that Weir used an improper angle
of insertion and pushed the trocar to an improper depth.
However, during the taking of his pretrial deposition, Swan
stated that Weir deviated from the relevant standard of care only
in employing an improper angle of insertion.

Weir objected on the ground that Swan’s proffered trial testi-
mony, that Weir also inserted the trocar to an improper depth,
would present an undue surprise as postulating negligence on a
different basis than disclosed previously. The district court lim-
ited Swan’s testimony to the inappropriateness of the angle of
insertion used by Weir.

In his closing argument, Weir urged:

The bottom line would be regarding what [Martindale}
has to prove in instruction 7 regarding the standard of care.
I don’t think there’s been any proof by [Martindale] what
the standard of care is.

We have a physician coming in from Kentucky telling
you what he thinks it is. We have physicians who practice
and teach in this area tell you it’s something different. The
proof is every physician who has reviewed this case except
. . . Swan—who has reviewed more than one hundred
cases for plaintiffs—we think the angulation and the way
. . . Weir describes this in both his operative report, it's on
the film and the deposition is the way you do it.

III. ANALYSIS

1. EXCLUSION OF EVIDENCE

In the first assignment of error, Martindale contends that the
district court wrongly refused to permit Swan to testify as to the
depth to which the trocar was inserted.

We review this assignment under the rule that trial courts
have broad discretion with respect to sanctions involving dis-
covery procedures, and their rulings thereon will not be
reversed in the absence of an abuse of discretion. Chief Indus.
v. Hamilton Cty. Bd. of Equal., 228 Neb. 275, 422 N.W.2d 324
(1988). See, also, Greenwalt v. Wal-Mart Stores, 253 Neb. 32,
567 N.W.2d 560 (1997). .

Martindale argues that since the assertion that Weir negli-
gently inserted the trocar to an inappropriate depth was
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included in her specifications of negligence, Weir could not
have been unfairly surprised, as he had adequate notice of her
claim in that regard. However, as Weir argued to the district
court, the problem is not with what was pled, but with the fact
that Swan’s deposition did not reflect that he would offer expert
testimony in that area.

Martindale also argues that there was no surprise because
Swan was the only medical expert identified as testifying to the
standard of care. However, as Swan had been deposed and his
answers in regard to the standard of care reflected his opinion
that the angle was improper, but not that he felt the depth was
improper, there was nothing which advised Weir that Swan’s
opinion had changed after he was deposed.

Neb. Ct. R. of Discovery 26(e)(1) (rev. 1996) provides that a
party is under a duty

seasonably to supplement his or her response with respect
to any question directly addressed to

(B) the identity of each person expected to be called as
an expert witness at trial, the subject matter on which he
or she is expected to testify, and the substance of his or her
testimony.

Since the question of how, in Swan’s opinion, Weir had vio-
lated the standard of care in the medical procedure in question
was directly put to Swan as an expert witness, Martindale was
obligated to supplement Swan’s answer if his opinion changed.

We therefore cannot say that the district court abused its dis-
cretion in limiting Swan’s testimony as it did.

2. CLOSING ARGUMENT

In the second assignment of error, Martindale urges that Weir
improperly appealed to local sentiment in an attempt to bolster
his case and weaken her case.

In the context presented, the question raised by this assign-
ment of error is one of law, in connection with which we as an
appellate court are obligated to reach our own independent con-
clusion. J.C. Penney Co. v. Balka, post p. 521, 577 N.W.2d 283
(1998); Stoneman v. United Neb. Bank, ante p. 477, 577 N.W.2d
271 (1998).
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Whatever may be the merits of Martindale’s contention with
respect to the nature of Weir’s argument, she acknowledges that
she neither objected to Weir’s argument nor moved for a mis-
trial. She also recognizes that in Wolfe v. Abraham, 244 Neb.
337, 343, 506 N.W.2d 692, 697 (1993), we reaffirmed that “in
order to preserve, as a ground of appeal, an opponent’s miscon-
duct during closing argument, the aggrieved party must have
objected to the improper remarks no later than at the conclusion
of the argument.” She urges, however, that this rule be aban-
doned, complaining that as the result of Weir’s misconduct, she
was confronted with a Hobson’s choice in that if she had suc-
cessfully objected and the district court had given a curative
instruction, the jury’s attention would have been focused on the
“improper” comment; if, on the other hand, she had success-
fully objected after the argument but prior to a verdict and a
mistrial had been granted, she would have been subjected to the
stress and expense of another trial.

Be that as it may, there are a number of avenues for sanc-
tioning a party and counsel who engage in improper argument.
We are not prepared to permit a litigant to waive an error, gam-
ble on a favorable verdict, and upon obtaining an unfavorable
result, assert the previously waived error. Wolfe, supra.

IV. JUDGMENT
Since the record fails to sustain Martindale’s assignments of
error, we, as first noted in part I, affirm the judgment of the dis-

trict court.
AFFIRMED.

J.C. PENNEY COMPANY, INC., APPELLEE, V.
M. BERRI BALKA, TAX COMMISSIONER OF THE
STATE OF NEBRASKA, ET AL., APPELLANTS.
577 N.W.2d 283

Filed April 23, 1998. No. S-97-071.

1. Judgments: Appeal and Error. When reviewing a question of law, an appellate
court reaches a conclusion independent of the lower court’s ruling.

2. Taxes. The general theory behind the sales and use taxes is to impose a tax on each
item of property, unless specifically excluded, at some point in the chain of com-
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merce; if the item is purchased in Nebraska, the sales tax applies; if the item is pur-
chased outside of Nebraska, the use tax applies.

3. Taxes: Words and Phrases. Where as a part of its business of selling products in
Nebraska, an entity places its catalogs in the stream of commerce and directs to
whom they are to be delivered and what should be done with catalogs which are not
deliverable to the designated addressee, the entity exercises in Nebraska a right or
power over the catalogs it causes to be prepared and owns, and therefore uses the cat-
alogs in Nebraska, as the term “use” is defined in Neb. Rev. Stat. § 77-2702(20)
(Cum. Supp. 1988).

Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Reversed.

Don Stenberg, Attorney General, and L. Jay Bartel for
appellants.

William E. Peters, of Peters & Chunka, P.C., for appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and McCORMACK, JJ.

CAPORALE, J.
I. STATEMENT OF CASE

In seeking review by the Nebraska Court of Appeals, the
respondent-appellant, State of Nebraska, through the
Department of Revenue and the Tax Commissioner, M. Berri
Balka, asserted, in summary, that the district court erred in
reversing their assessment of a use tax against the petitioner-
appellee, J.C. Penney Company, Inc. The parties thereafter peti-
tioned to bypass the Court of Appeals. We granted the petitions
and, finding merit in the assigned error, reverse the judgment of
the district court.

II. SCOPE OF REVIEW
Resolution of the case depends upon the interpretation of a
statute, a matter which presents a question of law. When
reviewing a question of law, an appellate court reaches a con-
clusion independent of the lower court’s ruling. Martindale v.
Weir, ante p. 517, 577 N.W.2d 287 (1998); Hoiengs v. County of
Adams, ante p. 64, 574 N.W.2d 498 (1998).

II. FACTS
J.C. Penney is a Delaware corporation with its principal
offices and place of business formerly located in New York,
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New York, and now located in Dallas, Texas. It sells merchan-
dise which it illustrates and describes in various catalogs, pro-
ducing three major catalogs (spring/summer, fall/winter, and
Christmas) and various smaller sale or specialty catalogs.

J.C. Penney’s retail division operates retail stores in all 50 of
the United States, including 24 stores in Nebraska. Its catalog
division conducts a mail order catalog business and operates
separately from the retail division. The catalog division main-
tains catalog sales locations within J.C. Penney retail stores and
at separate locations not connected with a retail store. At the
catalog sales locations, customers can order, pick up, and return
catalog merchandise.

In order to sell its catalog merchandise, the catalog division
sends catalogs to Nebraskans. The catalogs advertise merchan-
dise that is identical to that sold in the retail stores, but also con-
tain a selection of merchandise not available in the stores. In
addition to picturing and describing the merchandise, the cata-
logs also contain ordering instructions, order forms, and ship-
ping and delivery information. Customers may order catalog
merchandise by utilizing and mailing the order form contained
in the catalog, placing a telephone order from home, or visiting
a catalog sales location and using the “special” telephone pro-
vided by the catalog division to call the distribution center,
which is located outside Nebraska.

The catalog division in New York selected the persons to
whom catalogs would be sent. The catalog division designed the
catalogs in New York and sent the layouts to printers in Indiana,
South Carolina, and Wisconsin. The catalogs sent to Nebraska
during the relevant audit period were printed by R.R. Donnelley
& Sons Company in Indiana and South Carolina and by Perry
Printing in Wisconsin. Pursuant to its contract with R.R.
Donnelley, the catalog division supplied the paper, shipping
wrappers, and address labels for the catalogs, and R.R.
Donnelley provided the ink and binding materials. The catalog
division paid for the production, preparation, fabrication, print-
ing, imprinting, and binding of catalogs that were delivered to
Nebraska customers. With respect to the passage of title, the
contract between J.C. Penney and R.R. Donnelley provided:
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[R.R.] Donnelley shall deliver completed work to carriers
at [R.R.] Donnelley’s plant of manufacture in accordance
with [J.C.] Penney’s shipping instructions. Title and pos-
session shall pass to [J.C.] Penney upon delivery FOB
trucks or railroad cars at such plant of manufacture.
Except for manufacturing waste, title to all paper fur-
nished by [J.C.] Penney in accordance with this
Agreement shall, at all times, remain with [J.C.] Penney.

The catalogs at issue are “direct mail catalogs” which are
sent directly to the homes of potential Nebraska customers,
without charge to the recipient. J.C. Penney’s catalog division
determined, at its New York office, how these catalogs were to
be shipped. The printer in Indiana delivered the majority of the
catalogs it printed to a common carrier in Warsaw, Indiana,
which then transported them to U.S. Post Office facilities in
Nebraska, where the catalogs were sent by fourth-class mail
directly to the addressees designated on the labels; shipped a
small portion of the catalogs by fourth-class mail from the
Warsaw Post Office to the addressees designated on the labels;
and delivered the remaining catalogs to a common carrier in
Warsaw, which then transported them to U.S. Post Offices in
Nebraska where they were mailed, along with a detached
address card, to Nebraska addressees indicated on the cards.
The printers in South Carolina and Wisconsin mailed the small
catalogs via third-class mail directly to the Nebraska
addressees. J.C. Penney arranged for the transportation of all
catalogs and paid the common carriers and the U.S. Post Office
directly for all shipping costs and postal fees.

If a catalog could not be delivered to the designated
addressee, the catalog division directed, based on the type of
catalog involved, that the catalog either be delivered to the cur-
rent resident or be returned to the catalog division. The
addressees were free to use or discard the catalogs at will.

J.C. Penney has not paid a sales or use tax to any other state
upon the producing, preparing, fabricating, processing, print-
ing, imprinting, and binding of the catalogs upon which the
department assessed a use tax in the instant case.
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IV. ANALYSIS

The State urges that the district court erred in holding that
1.C. Penney’s distribution of direct mail catalogs sent via com-
mon carrier, the U.S. mail, or both to Nebraska residents did not
constitute a “use” of tangible personal property subjecting the
catalogs to a tax under Neb. Rev. Stat. § 77-2703 (Reissue
1990).

Section 77-2703(1) imposes a sales tax “upon the gross
receipts from all sales of tangible personal property sold at
retail in this state . . . .” Section 77-2703(2) imposes a use tax
“on the storage, use, or other consumption in this state of tangi-
ble personal property purchased, leased, or rented from any
retailer . . . for storage, use, or other consumption in this state
... Neb. Rev. Stat. § 77-2702(20) (Cum. Supp. 1988) defines
“use” as “the exercise of any right or power over tangible per-
sonal property incident to the ownership or possession of that
tangible personal property . .. .”

The State claims not that J.C. Penney’s actions constitute
“storage” or “other consumption” of the catalogs in Nebraska,
but that J.C. Penney is “using” the catalogs in Nebraska. Thus,
the issue becomes whether J.C. Penney is exercising any right
or power over the catalogs incident to the ownership or posses-
sion of that property in Nebraska.

Although the U.S. Supreme Court has not addressed this pre-
cise issue, it held in D. H. Holmes Co. v. McNamara, 486 U.S.
24, 108 S. Ct. 1619, 100 L. Ed. 2d 21 (1988), that Louisiana’s
imposition on a Louisiana corporation of a use tax upon direct
mail catalogs printed out of state and mailed to residents in
Louisiana did not violate the commerce clause. The Court
accepted the Louisiana Court of Appeals’ construction of
Louisiana’s tax statute and ruled only on the constitutional
question. However, in discussing whether there was a “nexus”
between the distribution and Louisiana, the Court noted:

Holmes’ contention that it lacked sufficient control over
the catalogs’ distribution in Louisiana to be subject to the
use tax verges on the nonsensical. Holmes ordered and
paid for the catalogs and supplied the list of customers to
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whom the catalogs were sent; any catalogs that could not
be delivered were returned to it. Holmes admits that it ini-
tiated the distribution to improve its sales and name recog-
nition among Louisiana residents. Holmes also has a sig-
nificant presence in Louisiana, with 13 stores and over
$100 million in annual sales in the State. [Citation omit-
ted.] The distribution of catalogs to approximately
400,000 Louisiana customers was directly aimed at
expanding and enhancing its Louisiana business.
486 U.S. at 32-33.

We therefore conclude that there is no federal constitutional
impediment to Nebraska’s imposing a use tax under the cir-
cumstances presented. The question simply is whether
Nebraska has elected to do so.

The judicial opinions of other states have not reached a con-
sensus. Among the cases refusing to impose a use tax under
similar circumstances are May Dept. Stores v. Director of
Revenue, 748 S.W.2d 174 (Mo. 1988); Modern Merchandising
v. Dept. of Revenue, 397 N.W.2d 470 (S.D. 1986); Mart Realty,
Inc. v. Norberg, 111 R.1. 402, 303 A.2d 361 (1973); Sharper
Image v Dep'’t of Treasury, 216 Mich. App. 698, 550 N.W.2d
596 (1996), appeal denied 454 Mich. 867, 560 N.W.2d 636
(1997); Department of Revenue v. J.C. Penney Co., 108 Wis. 2d
662, 323 N.W.2d 168 (Wis. App. 1982); District of Columbia v.
W. Bell & Co., Inc., 420 A.2d 1208 (D.C. App. 1980); Bennett
Bros., Inc. v. State Tax Com’n, 62 A.D.2d 614, 405 N.Y.S.2d
803 (1978).

However, the State argues that D. H. Holmes Co., supra,
marks a turning point after which every court considering this
issue, with the exception of Sharper Image, supra, has held that
delivering direct mail catalogs or other advertising materials
printed out of state to state residents is a “use,” subjecting the
catalogs to use tax. For example, Sharper Image Corp. v. Miller,
240 Conn. 531, 692 A.2d 774 (1997); American Exp. Travel v.
Tax Com’n, 128 Idaho 902, 920 P.2d 921 (1996); J.C. Penney
Co., Inc. v. Olsen, 796 S.W.2d 943 (Tenn. 1990); Service
Merchandise v. DOR, 188 Ariz. 414, 937 P.2d 336 (Ariz. App.
1996); Talbots, Inc. v. Schwartzberg, 928 P.2d 822 (Colo. App.
1996); Collins v. J. C. Penney Co., 218 Ga. App. 405, 461
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S.E.2d 582 (1995); Comfortably Yours, Inc. v. Director, Div. of
Taxation, 272 N.J. Super. 540, 640 A.2d 862 (1994); Sharper
Image Corp. v. Comptroller of the Treasury, 1993 WL 226248
(Md. Tax Feb. 18, 1993).
We have written that
[t]he general theory behind the sales and use taxes is to
impose a tax on each item of property, unless specifically
excluded, at some point in the chain of commerce.
[Citation omitted.] If the item is purchased in Nebraska,
the sales tax applies. If the item is purchased outside of
Nebraska, the use tax applies.
Interstate Printing Co. v. Department of Revenue, 236 Neb.
110, 119, 459 N.W.2d 519, 526 (1990).

Here, as a part of its business of selling products in Nebraska,
J.C. Penney placed its catalogs in the stream of commerce and
directed to whom they were to be delivered and what should be
done with catalogs which were not deliverable to the designated
addressee. Under those circumstances, we must conclude that
J.C. Penney exercised in Nebraska a right or power over the
catalogs it caused to be prepared and owned. It therefore used
the catalogs in Nebraska, as the term “use” is defined in
§ 77-2702(20).

We are not unmindful that in the process of adopting the
1991 revisions to the Nebraska Revenue Act of 1967, the
Legislature rejected language which would have expressly
included in the definition of “other consumption” the delivery
of “catalogs and other advertising materials, within this state to
a person other than the purchaser . . . .” First Reading, L.B. 773,
Revenue Committee, 92d Leg., 1st Sess. (Jan. 23, 1991);
Legislative Journal, 92d Leg., 1st Sess. 1370 (Mar. 27, 1991).
However, that circumstance does not alter the fact that J.C.
Penney’s activities with respect to its catalogs fall within the
purview of use, as defined by the relevant statute.

V. JUDGMENT
Accordingly, as first noted in part I, the judgment of the dis-
trict court is reversed.
REVERSED.
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BIG JOHN’S BILLIARDS, INC., A NEBRASKA CORPORATION,
APPELLEE, V. M. BERRI BALKA, STATE TAX COMMISSIONER, AND
STATE OF NEBRASKA, DEPARTMENT OF REVENUE, APPELLANTS.
577 N.W. 2d 294

Filed April 23, 1998. No. S-97-146.

1. Jurisdiction: Judgments: Appeal and Error. A jurisdictional question which does
not involve a factual dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion independent from the lower
court’s decision.

2. Actions: Jurisdiction. The absence of subject matter jurisdiction may be raised at
any time by any party or by the court sua sponte.

3. Administrative Law: Jurisdiction: Final Orders. For a district court to have juris-
diction over an administrative agency’s decision, that decision must be final.

4. Summary Judgment: Final Orders: Appeal and Error. An order granting sum-
mary judgment is a final, appealable order, but a summary judgment granted without
authority is no order at all.

5. Administrative Law: Summary Judgment: Due Process: Notice. In the absence
of a statutory grant, an administrative agency does not have the authority to grant
summary judgment in a contested case, as contested cases otherwise require notice
and an opportunity for a full and fair hearing.

Appeal from the District Court for Lancaster County: PAUL
D. MERRITT, JR., Judge. Appeal dismissed.

Don Stenberg, Attorney General, and L. Jay Bartel for
appellants.

Sheldon J. Harris and Brent M. Kuhn, of Harris, Feldman
Law Offices, for appeliee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and MCCORMACK, JJ.

CONNOLLY, J.

The State of Nebraska, Department of Revenue (Department),
and M. Berri Balka, the State Tax Commissioner, appeal the dis-
trict court’s decision reversing the commissioner’s summary
Judgment order assessing sales tax on hourly fee pool tables. We
dismiss because the commissioner is without authority to grant
summary judgment and, thus, the commissioner’s order was not
final. The district court did not have jurisdiction.
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BACKGROUND

Big John’s Billiards, Inc. (Big John’s), a Nebraska corpora-
tion, owns and operates entertainment centers equipped with
pool tables, some of which are coin operated and some of which
are paid for on an hourly fee basis. Big John’s was licensed by
the State of Nebraska to operate mechanical amusement devices
pursuant to the Mechanical Amusement Device Tax Act (the
Act), Neb. Rev. Stat. §§ 77-3001 to 77-3011 (Reissue 1990),
which license was renewed annually for a fee of $250 for the
operation of five or more machines. Apparently, assuming the
hourly fee pool tables were covered by the Act, Big John’s did
not charge sales tax on the fees paid by customers using those
tables.

The Department conducted an audit of Big John’s and issued
a deficiency assessment for Nebraska sales and consumer’s use
tax against Big John’s for its failure to collect sales tax on the
hourly fee tables. Big John’s protested the deficiency assess-
ment before the commissioner, and both parties filed motions
for summary judgment. A hearing was held and briefs were sub-
mitted on the motions. The commissioner granted the
Department’s motion for summary judgment, noting that there
was no dispute as to the relevant facts, and denied Big John’s
motion for summary judgment.

Big John’s appealed to the district court, which reversed the
commissioner’s decision. The district court concluded that the
hourly fee pool tables must be governed by the Act, otherwise
the Act would violate Neb. Const. art. III, § 18, which prohibits
special legislation. This conclusion was based upon the district
court’s determination that there is no substantial difference
between the two types of pool tables and that where no sub-
stantial difference exists, classification is unconstitutional.

ASSIGNMENTS OF ERROR
The Department and the commissioner assert that the district
court erred in (1) concluding that Big John’s hourly fee pool
tables fell within the definition of a “mechanical amusement
device” under the Act and that the gross receipts generated from
fees charged by Big John’s to customers for use of such pool
tables were therefore not subject to Nebraska sales tax and (2)
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concluding that there was no substantial difference between
coin-operated pool tables and hourly fee pool tables for pur-
poses of Neb. Const. art. III, § 18.

SCOPE OF REVIEW
A jurisdictional question which does not involve a factual
dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion inde-
pendent from the lower court’s decision. Bonge v. County of
Madison, 253 Neb. 903, 573 N.W.2d 448 (1998).

ANALYSIS

We do not reach the assignments of error because Big John’s
argues that the Department was without authority to enter an
order of summary judgment, citing Southeast Rur. Vol. Fire
Dept. v. Neb. Dept. of Rev., 251 Neb. 852, 560 N.W.2d 436
(1997), and Jolly v. State, 252 Neb. 289, 562 N.W.2d 61 (1997).
We must consider this issue regardless of whether it was
assigned because it is a jurisdictional question, and the absence
of subject matter jurisdiction may be raised at any time by any
party or by the court sua sponte. County of Sherman v. Evans,
252 Neb. 612, 564 N.W.2d 256 (1997).

For a district court to have jurisdiction over an administrative
agency’s decision, that decision must be final. Neb. Rev. Stat.
§ 84-917 (Reissue 1994). An order granting summary judgment
is a final, appealable order, Currie v. Chief School Bus Serv.,
250 Neb. 872, 553 N.W.2d 469 (1996), but a summary judg-
ment granted without authority is no order at all, see State v.
Wren, 234 Neb. 291, 450 N.W.2d 684 (1990) (holding that sen-
tence imposed without authority is void). Therefore, if the
Department’s summary judgment order was granted without
authority, the Department’s decision was not final, and the dis-
trict court was without jurisdiction to review that decision under
the Administrative Procedure Act. If the district court lacked
jurisdiction, then this court lacks jurisdiction. See Becker v.
Nebraska Acct. & Disclosure Comm., 249 Neb. 28, 541 N.W.2d
36 (1995). Thus, we must determine whether the Department
had the authority to grant summary judgment in order to deter-
mine whether we have jurisdiction to hear this appeal.
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In Southeast Rur. Vol. Fire Dept. v. Neb. Dept. of Rev., supra,
we noted that administrative agencies have only that authority
explicitly granted by statute. Accordingly, in the absence of a
statutory grant, an administrative agency does not have the
authority to grant summary judgment in a contested case, as
contested cases otherwise require notice and an opportunity for
a full and fair hearing. Stoneman v. United Neb. Bank, ante p.
477, 577 N.W.2d 271 (1998). Neither the Administrative
Procedure Act nor chapter 77 of the Nebraska Revised Statutes,
covering revenue and taxation issues, authorizes the Depart-
ment to grant summary judgment. In the absence of any such
authority, we must conclude that the Department’s summary
judgment order in the instant case was void ab initio. There was
no final order. Therefore, this court is without jurisdiction to
hear this appeal, and we do not reach either of the assignments
of error.

CONCLUSION
This court lacks jurisdiction to hear this appeal because the
commissioner lacks the authority to grant summary judgment,
and thus, the commissioner’s decision was not final. Therefore,

the appeal must be dismissed.
APPEAL DISMISSED.

IN RE INTEREST OF GLORIA F., A CHILD UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V. WALTER R., APPELLANT.
577 N.W. 2d 296

Filed April 23, 1998. No. S$-97-729.

1. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the
record, and an appellate court is required to reach a conclusion independent of the
trial court’s findings; however, where the evidence is in conflict, the appellate court
will consider and give weight to the fact the lower court observed the witnesses and
accepted one version of the facts over another.

2. Appeal and Error. To the extent issues of law are presented, an appellate court has
an obligation to reach independent conclusions irrespective of the determinations
made by the lower court.

3. Juvenile Courts: Parental Rights. Generally, a dispositional proceeding is a judi-
cial determination concerning a juvenile’s relationship to her or his parents follow-
ing an adjudication under Neb. Rev. Stat. § 43-247 (Cum. Supp. 1996).
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4. Statutes: Judgments: Appeal and Error. Statutory interpretation presents a ques-
tion of law, in connection with which an appellate court has an obligation to reach an
independent conclusion irrespective of the decision made by the lower court.

5. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory
language is to be given a plain and ordinary meaning, and an appellate court will not
resort to interpretation to ascertain the meaning of statutory words which are plain,
direct, and unambiguous.

6. Statutes. In construing a statute, a court must attempt to give effect to all of its parts,
and if it can be avoided, no word, clause, or sentence will be rejected as superfluous
or meaningless; it is not within the province of a court to read anything plain, direct,
or unambiguous out of a statute.

7. Juvenile Courts: Jurisdiction. A juvenile court is not required to wait until disaster
has befallen a minor child before the court may acquire jurisdiction. If it is reason-
able to assume that injury will occur absent action by the court, then the court may
assume jurisdiction and act accordingly.

8. Juvenile Courts: Rules of Evidence. Strict rules of evidence are not applied to dis-

positional hearings.

. Both preadjudication and postadjudication detention hearings are dispo-

sitional; thus, Neb. Rev. Stat. § 43-283 (Reissue 1993) applies, and relaxed rules of

evidence may be followed.

10. Juvenile Courts: Proof. Neb. Rev. Stat. § 43-254 (Cum. Supp. 1996) requires the
State to prove by a preponderance of the evidence that custody of a juvenile should
remain with the Nebraska Department of Health and Human Services pending adju-
dication.

Appeal from the Separate Juvenile Court of Douglas County:
WADIE THOMAS, JR., Judge. Affirmed.

Jeffrey A. Wagner, of Legal Aid Society, Inc., for appellant.

Karen S. Kassebaum, Deputy Douglas County Attorney, and
Christine P. Costantakos, guardian ad litem, for appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and McCoORMACK, JJ.

WHITE, C.J.

Walter R., the father of Gloria F., a female child 12 years of
age, appeals from an order of the separate juvenile court of
Douglas County, contesting an order of detention and place-
ment with the Nebraska Department of Health and Human
Services. The assigned errors can be combined as follows: The
juvenile court erred in the admission of certain evidence, the
detention order was not supported by sufficient evidence, and
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the detention order violated various sections of the Constitu-
tions of the State of Nebraska and the United States.

The parental rights of the natural mother had been previously
terminated. See In re Interest of Joshua M. et al., 251 Neb. 614,
558 N.W.2d 548 (1997). Gloria has been in foster care since
March 1993. The petition to terminate appellant’s parental
rights was filed on July 11, 1997, and the detention order
appealed from was issued June 30.

At the detention hearing, evidence was introduced of the
paternity decree finding appellant to be the father of Gloria and
finding that Gloria was conceived when her mother was 12
years of age. Further evidence established that appellant had
never requested visitation with Gloria or offered or paid any
support and that Gloria expressed revulsion concerning appel-
lant directed at his sexual congress with her mother when the
mother was of a young age.

The caseworker expressed the opinion that placement with
appellant, a virtual stranger, was not in the best interests of
Gloria and that appellant’s past abuse of Gloria’s mother
exposed Gloria to an unacceptable risk.

Appellant contends the separate juvenile court erred in (1)
granting the continued detention order, because the State failed
to demonstrate reasonable efforts had been made to return
Gloria to the parental home; (2) allowing the caseworker to tes-
tify regarding statements in her case file via the business record
exception; and (3) granting the continued detention order,
because the hearing deprived appellant of his due process
rights.

Juvenile cases are reviewed de novo on the record, and the
appellate court is required to reach a conclusion independent of
the trial court’s findings; however, where the evidence is in con-
flict, the appellate court will consider and give weight to the
fact the lower court observed the witnesses and accepted one
version of the facts over another. In re Interest of Joshua M. et
al., supra. To the extent issues of law are presented, an appel-
late court has an obligation to reach independent conclusions
irrespective of the determinations made by the lower court. Farr
v. Designer Phosphate & Premix Internat., 253 Neb. 201, 570
N.W.2d 320 (1997).
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Appellant claims there was insufficient evidence to warrant
the juvenile court’s order granting continued detention. He
bases this claim on the assertion that continued detention orders
should be granted only where both Neb. Rev. Stat. § 43-254
(Cum. Supp. 1996) and Neb. Rev. Stat. § 43-1315 (Reissue
1993) are satisfied. Section 43-254 provides as follows:

Pending the adjudication of any case, if it appears that
the need for placement or further detention exists, the
juvenile may be (1) placed or detained a reasonable period
of time on order of the court in the temporary custody of
either the person having charge of the juvenile or some
other suitable person . . ..

If a juvenile has been removed from his or her parent,
guardian, or custodian pursuant to subdivision (3) of sec-
tion 43-248, the court may enter an order continuing
detention or placement only upon a written determination
that continuation of the juvenile in his or her home would
be contrary to the welfare of such juvenile and that rea-
sonable efforts were made, prior to placement, to prevent
or eliminate the need for removal and to make it possible
for the juvenile to return to his or her home.

Section 43-1315 provides:

In reviewing the foster care status of a child and in
determining its order for disposition, the court shall con-
tinue disposition outside the home only upon a written
determination that return of the child to his or her home
would be contrary to the welfare of such child and that
reasonable efforts have been made to make it possible for
the child to return to his or her home. In making this deter-
mination, the court shall consider the following criteria,
including, but not limited to:

(1) The goals of the foster care placement and the
appropriateness of the foster care plan established pur-
suant to section 43-1312;

(2) The services which have been offered to reunite the
family; and

(3) When the return of the child to his or her home is
not likely, the reasonable efforts which have been made or
should be made to provide for other methods of care.
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Appellant does not dispute that § 43-254 governs the deter-
mination of whether detention orders should be granted.
However, appellant argues § 43-254 must be satisfied together
with § 43-1315 because (1) detention orders are “dispositional”
and (2) § 43-1315 addresses the evidentiary standard required
to sustain dispositional orders. Appellant argues the State did
not comply with § 43-1315, because the State failed to offer evi-
dence that reasonable efforts had been made to return Gloria to
her home or that placing Gloria in appellant’s home would be
contrary to her welfare. Citing the Nebraska Court of Appeals’
holding in In re Interest of Joshua M. et al., 4 Neb. App. 659,
548 N.W.2d 348 (1996), the State contends appellant’s argu-
ment lacks merit because preadjudication detention orders, such
as the order in question, are not dispositional in nature.

Generally, a dispositional proceeding is a judicial determina-
tion concerning a juvenile’s relationship to her or his parents
following an adjudication under Neb. Rev. Stat. § 43-247 (Cum.
Supp. 1996). In re Interest of R.G., 238 Neb. 405, 470 N.W.2d
780 (1991). The State agrees that dispositional orders concern
the parental relationship following adjudication, yet, citing In re
Interest of Joshua M. et al., supra, the State argues that unlike
postadjudication detention orders, preadjudication detention
orders are not dispositional.

However, In re Interest of Joshua M. et al., supra, does not
stand for the proposition the State suggests. Rather, in In re
Interest of Joshua M. et al., the Court of Appeals distinguished
preadjudication and postadjudication detention orders only to
determine whether postadjudication detention orders are final
and appealable. Moreover, in In re Interest of R.G., 238 Neb. at
424, 470 N.W.2d at 793, we stated:

[A] proceeding concerning the temporary placement of
a juvenile pending adjudication is likewise dispositional
in that, by its nature, the ruling involves a nonpermanent
placement of a juvenile pending further judicial action.
Thus, a hearing to determine who shall have custody of
a juvenile pending an adjudication is in that sense disposi-
tional . . ..

In light of our holding in In re Interest of R.G., supra, and the
State’s erroneous interpretation of In re Interest of Joshua M. et
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al., supra, we reject the State’s contention and agree with appel-
lant insofar as that preadjudication and postadjudication deten-
tion orders are dispositional in nature.

Even though preadjudication and postadjudication detention
orders are dispositional in nature, we must still determine
whether § 43-1315 applies to all dispositional orders. This issue
presents a question of statutory interpretation. Statutory inter-
pretation presents a question of law, in connection with which
an appellate court has an obligation to reach an independent
conclusion irrespective of the decision made by the lower court.
Kuhlmann v. City of Omaha, 251 Neb. 176, 556 N.W.2d 15
(1996). In the absence of anything to the contrary, statutory lan-
guage is to be given a plain and ordinary meaning, and an appel-
late court will not resort to interpretation to ascertain the mean-
ing of statutory words which are plain, direct, and unambiguous.
State ex rel. City of Elkhorn v. Haney, 252 Neb. 788, 566
N.W.2d 771 (1997). In construing a statute, a court must attempt
to give effect to all of its parts, and if it can be avoided, no word,
clause, or sentence will be rejected as superfluous or meaning-
less; it is not within the province of a court to read anything
plain, direct, or unambiguous out of a statute. Omaha World-
Herald v. Dernier, 253 Neb. 215, 570 N.W.2d 508 (1997).

Section 43-1315 begins with the phrase “In reviewing the fos-
ter care status of a child and in determining its order for dispo-
sition . . . .” (Emphasis supplied.) Appellant urges this court to
construe the reference to the term “disposition” to mean that any
order considered dispositional must comply with § 43-1315. We
do not read § 43-1315 so broadly. Rather, affording a plain and
ordinary meaning, we read the beginning clause of § 43-1315 as
meaning that when a court of competent jurisdiction reviews the
status of a foster care placement, and in reaffirming or directing
another disposition of the child, the court should consider the
factors set forth in § 43-1315. Neb. Rev. Stat. § 43-1313
(Reissue 1993); § 43-1315. Considering the plain, ordinary
meaning of the statute establishes that § 43-1315 merely articu-
lates the criteria and requirements to be considered by a court
when determining whether a foster care arrangement is appro-
priate. Thus, § 43-1315 applies to foster care status review hear-
ings only.
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We now examine whether sufficient evidence exists to sup-
port the continued detention order. See § 43-254. In this regard,
appellant argues there was insufficient credible evidence indi-
cating Gloria would be in danger if placed in appellant’s cus-
tody. However, in In re Interest of Joshua M. et al., 251 Neb.
614, 622, 558 N.W.2d 548, 556 (1997), we said a juvenile court
is not required to “‘“wait until disaster has befallen a minor
child before the court may acquire jurisdiction. If it is reason-
able to assume that injury will occur absent action by the court,
then the court may assume jurisdiction and act accordingly.”’”
As such, identifying specific evidence of harm or risk of harm
is unnecessary.

Appellant further argues the exhibits offered and the testi-
mony proffered during the detention hearing do not provide suf-
ficient facts to warrant the continued detention order. The
exhibits were offered to demonstrate only that appellant is the
father of Gloria, that the mother’s parental rights were termi-
nated, that the Nebraska Supreme Court affirmed the original
judgment terminating the mother’s parental rights, and that
Gloria was placed in foster care on March 26, 1993. Appellant
argues that none of these exhibits assist the State in meeting its
burden of proof. We agree. However, the exhibits were offered
only to establish factual and chronological information, not as
proof that the continued detention order should be granted.
Therefore, the juvenile court did not err in admitting the
exhibits into evidence.

Appellant next argues the caseworker’s testimony should not
have been considered by the court because her testimony was
based on inadmissible hearsay evidence contained in Gloria's
case file. Appellant specifically objected to the caseworker’s
testimony where she expressed concern that appellant might
repeat the same behavior with Gloria because he had impreg-
nated Gloria’s mother when the mother was only 12 years of
age. Despite appellant’s objection, the juvenile court allowed
the caseworker to testify regarding the information contained in
the case file, stating, “She can testify to it as a business record,
so the objection is overruled.” Regarding the court’s ruling,
appellant argues the business record exception is an improper
basis on which to admit the caseworker’s testimony, because the
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caseworker lacked personal knowledge of the statements in the
case file.

Strict rules of evidence are not applied to dispositional hear-
ings. Neb. Rev. Stat. § 43-283 (Reissue 1993). We have estab-
lished that both preadjudication and postadjudication detention
hearings are dispositional; thus, § 43-283 applies, and relaxed
rules of evidence may be followed. See In re Interest of R.G.,
238 Neb. 405, 470 N.W.2d 780 (1991). Even though relaxed
rules of evidence may be employed, the proceedings must still
be fundamentally fair. In re Interest of D.S. and T.S., 236 Neb.
413, 461 N.W.2d 415 (1990).

However, even if we were to determine that the caseworker’s
testimony was inadmissible hearsay and that the business record
exception was inapplicable, any error on the part of the juvenile
court is not fatal to the court’s determination. Admitting the
caseworker’s testimony is harmless, since Janet Peterson, the
foster care case manager, also testified regarding the risk of
placing Gloria with appellant because he had previously
engaged in sexual contact with a 12-year-old. As this court
stated in In re Interest of R.A., 226 Neb. 160, 167, 410 N.W.2d
110, 115 (1987), overruled on other grounds, In re Interest of
J.S., A.C., and C.S., 227 Neb. 251, 417 N.W.2d 147 (1987),
“[Alny error in receiving the exhibits was not fatal to the juve-
nile court’s determination [because] [t]he court had before it
other evidence, in the form of testimony and exhibits . . . suffi-
cient to sustain the order of termination.” Even if the case-
worker’s testimony were excluded, the court would still be cog-
nizant of the risks involved with placing Gloria in appellant’s
custody. Therefore, we need not determine whether the case-
worker’s testimony was inadmissible or whether the business
record exception applies.

Finally, in determining whether sufficient evidence exists to
sustain the juvenile court’s order, we note that continued deten-
tion can be granted only where the State has met the require-
ments of § 43-254. Section 43-254 requires the State to prove
by a preponderance of the evidence that custody should remain
with the Nebraska Department of Health and Human Services
pending adjudication. See In re Interest of R.G., supra. In ana-
lyzing this question, the issue is whether allowing Gloria to live
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with her father is contrary to her welfare. See In re Interest of
Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548 (1997). We
find that it is.

Gloria lived with her biological mother until her mother’s
parental rights were terminated. See In re Interest of Joshua M.
et al.,, supra. Gloria has now been in foster care for nearly 5
years. Throughout this time, appellant has made no effort to
contact or communicate with Gloria. The evidence also estab-
lishes that appellant impregnated Gloria’s mother when he was
35 years of age and she was 12 years of age. At the time of the
detention hearing, Gloria was 12 years old. Both the caseworker
and the case manager, as well as the guardian ad litem,
expressed concern that appellant posed a physical and psycho-
logical threat to Glonia given appellant’s past conduct and
Gloria’s current age. Moreover, after being informed of the cir-
cumstances surrounding her own birth, Gloria apparently
expressed disgust with appellant and stated she did not wish to
know him. See Sullivan v. Sullivan, 249 Neb. 573, 544 N.W.2d
354 (1996) (stating that child’s wishes are not controlling, but
should not be disregarded). Given the facts presented at the
detention hearing and the temporary nature of the detention
order, we agree with the juvenile court that continued detention
is warranted.

In his final assignment of error, appellant argues he was
denied due process because the juvenile court granted contin-
ued detention without requiring a showing of reasonable efforts
pursuant to § 43-1315. Since § 43-1315 does not apply to all
dispositional orders, the State was not required to show reason-
able efforts. Appellant’s final assignment of error lacks merit.

We find that appellant’s assignments of error lack merit and
that the juvenile court’s order granting continued detention was
supported by sufficient evidence. We affirm.

AFFIRMED.
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EUGENE J. VESKERNA, APPELLANT, V. CITY OF WEST POINT,
NEBRASKA, A POLITICAL SUBDIVISION, AND RoAD GEMS, INC.,
A NEBRASKA NONPROFIT CORPORATION, APPELLEES.

578 N.W.2d 25

Filed May 1, 1998. No. S-96-971.

1. Judgments: Appeal and Error. When reviewing a question of law, an appellate
court reaches a conclusion independent of the lower court’s ruling.

2. Recreation Liability Act. The purpose of Neb. Rev. Stat. §§ 37-1001 to 37-1008
(Reissue 1993) is to encourage owners of land to make available to the public land
and water areas for recreational purposes by limiting their liability toward persons
entering thereon and toward persons who may be injured or otherwise damaged by
the acts or omissions of persons entering thereon.

3. Recreation Liability Act: Words and Phrases. For purposes of Neb. Rev. Stat.
§§ 37-1001 to 37-1008 (Reissue 1993): (1) The term “land” includes roads, water,
watercourses, private ways and buildings, structures, and machinery or equipment
thereon when attached to the realty, and (2) the term “owner” includes tenant, lessee,
occupant, or person in control of the premises.

4. Recreation Liability Act: Legislature: Intent. The Legislature did not intend for a
court to look to the subjective intent of an injured plaintiff in using public land to
determine whether or not the Recreation Liability Act would bar an action.

5. Statutes: Presumptions: Legislature: Intent. In construing a statute, it is presumed
that the Legislature intended a sensible, rather than an absurd, result.

6. Statutes. In construing a statute, a court must look to the statute’s purpose and give
to the statute a reasonable construction which best achieves that purpose, rather than
a construction which would defeat it.

Appeal from the District Court for Cuming County: ROBERT
B. ENsz, Judge. Reversed and remanded for further proceedings.

Lawrence H. Yost, of Yost, Schafersman, Yost, Lamme, Hillis
& Mitchell, P.C., for appellant.

Todd B. Vetter, of Gatz & Fitzgerald, and Jeffrey L. Stoehr,
of Stoehr & Searson, for appellees.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
StEPHAN, and McCORMACK, JJ.

MCCORMACK, J.

This case arose out of an automobile-pedestrian accident
which occurred in West Point, Nebraska, in October 1992.
Appellant, Eugene J. Veskerna, sued appellees, City of West
Point, Nebraska (West Point), and Road Gems, Inc., for negli-
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gence in failing to properly and adequately barricade Main
Street so as to preclude and prevent the motoring public from
having access to Main Street; in moving, removing, or permit-
ting removal of the barricades; in failing to warn pedestrians
generally, and particularly appellant, that Main Street had been
opened to vehicular traffic; and in failing to warn vehicle oper-
ators that Main Street was still being utilized by pedestrians
during an antique automobile show. Appellant was struck by the
vehicle of a third party, Elwin E. Erickson, while observing one
of the antique automobiles on display. Erickson was not
involved in the auto show and was driving down Main Street
through the auto show area; either he had somehow gone around
the barricades or the barricades were not in place. The district
court for Cuming County, Nebraska, granted each appellee’s
motion for summary judgment on the basis that the Recreation
Liability Act (Act), Neb. Rev. Stat. §§ 37-1001 to 37-1008
(Reissue 1993), provided appellees statutory immunity, and
appellant timely appealed. On our own motion, we removed the
matter to this court under our authority to regulate the caseloads
of the Nebraska Court of Appeals and this court. We reverse,
and remand for further proceedings.

BACKGROUND

Appellant was injured on October 4, 1992, while attending
an automobile show staged by Road Gems. The show was
staged in West Point with the approval and aid of West Point.
Appellant was injured when he was struck by a private vehicle,
not associated with the auto show, driven by Erickson.

The injury occurred at approximately 5:22 p.m. on Main
Street. The evidence established that West Point had closed
Main Street for an “Oktoberfest” festival, of which the auto
show was a part. West Point, with the assistance of Road Gems,
erected barricades to prevent motorists from using Main Street,
and these barricades were to remain in place until the end of the
auto show. There is some question as to what time the auto show
was to end and whether the barricades were still in place at the
time of the accident. West Point did not charge Road Gems a fee
for the use of Main Street for its auto show, nor was the public
charged a fee to view the automobiles. The facts are undisputed


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































