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Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi-
dence only when reasonable minds cannot differ and can draw but one conclusion
from the evidence, that is to say, when an issue should be decided as a matter of law.
Directed Verdict. The party against whom a verdict is directed is entitled to have
every controverted fact resolved in his or her favor and to have the benefit of every
inference which can reasonably be drawn from the evidence.

___. If there is any evidence which will sustain a finding for the party against whom
the motion is made, the case may not be decided as a matter of law.

Motions for New Trial: Appeal and Error. A motion for new trial is addressed to
the discretion of the trial court, whose decision will be upheld in the absence of an
abuse of discretion.

___:__. A motion for new trial is to be granted only when error prejudicial to the
rights of the unsuccessful party has occurred.

Judgments: Verdicts. On a motion for judgment non obstante verdicto, or notwith-
standing the verdict, the moving party is deemed to have admitted as true all the rel-
evant evidence admitted which is favorable to the party against whom the motion is
directed, and, further, the party against whom the motion is directed is entitled to the
benefit of all proper inferences deducible from the relevant evidence.

__:___. In order to sustain a motion for judgment notwithstanding the verdict, the
court resolves the controversy as a matter of law and may do so only when the facts
are such that reasonable minds can draw but one conclusion.

Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, the
admission or exclusion of evidence must unfairly prejudice a substantial right of the
litigant complaining about evidence admitted or excluded.

Judgments: Directed Verdict. When the record contains evidence about which rea-
sonable minds could differ and when the record further sustains a finding in favor of
the plaintiff, the record precludes the entry of a directed verdict against the plaintiff.

Judgments: Verdicts: Appeal and Error. When the record contains evidence about
which reasonable minds can differ, the trial court does not err in denying a motion for
judgment notwithstanding the verdict.

Insurance: Attorney Fees: Appeal and Error. Pursuant to Neb. Rev. Stat. § 44-359
(Reissue 1998), an insurance policy beneficiary who successfully sues his or her
insurance company is entitled to a reasonable attorney fee at the trial level and on

appeal.

Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Affirmed.
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MILLER-LERMAN, J.
I. NATURE OF CASE

Rod Rehm, P.C., and Rodney J. Rehm (collectively Rehm)
filed a declaratory judgment action in the district court for
Lancaster County against Tamarack American (Tamarack), in
which Rehm sought a declaration of rights and an order com-
pelling Tamarack to provide Rehm with malpractice insurance
coverage for a professional liability claim asserted against
Rehm by Jeannine Quinn. Following trial, the jury found in
favor of Rehm. Tamarack appeals from the jury verdict entered
by the district court. Tamarack claims the district court erred in
denying its motion for a directed verdict, in denying its motion
for judgment notwithstanding the verdict and motion for a new
trial, and in admitting certain expert testimony. For the reasons
set forth below, we affirm the decision of the district court.

II. STATEMENT OF FACTS

On February 23, 1993, Quinn slipped and fell on a sidewalk
adjacent to Sheridan Elementary School in Lincoln, Nebraska.
As aresult of her fall, Quinn fractured her ankle.

In June 1993, Quinn retained Rehm. Rehm contacted the
Lincoln Public Schools (LPS) on Quinn’s behalf. In August 1994,
Rehm engaged in settlement negotiations with LPS’ insurer in an
effort to resolve the matter. The insurer offered Quinn $31,000 to
settle the matter, but Quinn refused the offer, believing her injury
to be more substantial than the settlement offer.

On September 30, 1994, Rehm filed a petition in Lancaster
County District Court on behalf of Quinn, naming LPS as the
sole defendant. The petition alleged, inter alia, that LPS was
negligent in the maintenance of its sidewalk and that as a result
of such negligence, Quinn was injured.
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On April 19, 1995, LPS filed a motion for summary judg-
ment, claiming it was entitled to judgment as a matter of law.
LPS relied on the “sidewalk rule” as the basis for its motion for
summary judgment.

Historically, under the common law, cities were responsible
for the care and condition of sidewalks within municipal bound-
aries, and no duty devolved upon an abutting owner to keep the
sidewalk adjacent to such owner’s property in a safe condition.
In contrast, the “sidewalk rule” recognizes that this common-
law rule has been abrogated by city ordinance and/or by statute.
Neb. Rev. Stat. § 15-734 (Reissue 1997) provides that “[t]he
owner of property abutting on public streets is . . . primarily
charged with the duty of keeping and maintaining the sidewalks
thereon in a safe and sound condition, and free from snow, ice,
and other obstructions . . . .” Section 15-734 further provides,
however, that an abutting property owner is liable for injuries
sustained as a result of such owner’s failure to keep and main-
tain the sidewalk in a safe condition only upon the owner’s fail-
ure to act after receiving notice from the city that the owner
needs to remedy a dangerous condition present on the sidewalk.
Thus, under the “sidewalk rule,” the owner of property which
abuts a public sidewalk is liable for injuries that are caused by a
condition on the sidewalk if the owner has been notified by the
city of the dangerous sidewalk condition and fails to act. See,
generally, Hill v. City of Lincoln, 249 Neb. 88, 541 N.W.2d 655
(1996); Stump v. Stransky, 168 Neb. 414, 95 N.W.2d 691 (1959).

In support of its summary judgment motion, LPS stated that
it did not own the sidewalk adjacent to Sheridan Elementary
School, that the sidewalk was a public sidewalk, and that LPS
had not received any notice from the city of Lincoln regarding
the presence of snow or ice on the sidewalk. LPS argued that
under § 15-734 and the cases applying the statute, absent notice
from the city, LPS was not liable for Quinn’s injuries.

The record indicates that at the time LPS filed its motion for
summary judgment, certain statutes of limitation had run, and
Quinn was no longer able to bring a claim against the city, the
owner of the sidewalk, for the injuries she sustained as a result
of the fall. In response to LPS’ motion for summary judgment,
on August 25, 1995, Rehm filed an amended petition on Quinn’s
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behalf, again naming LPS as the sole defendant. The amended
petition asserted what Rehm believed were exceptions to the
“sidewalk rule.”

On November 17, 1995, the district court entered summary
judgment in favor of LPS and dismissed Quinn’s lawsuit. Rehm
appealed the summary judgment order on Quinn’s behalf to the
Nebraska Court of Appeals, which affirmed the district court’s
order in a memorandum opinion. Quinn v. Lincoln Pub. Schools,
5 Neb. App. xvii (case No. A-95-1393, May 9, 1997). This court
denied Quinn’s petition for further review on June 25, 1997.

After Quinn’s petition for further review was denied, she con-
tacted another attorney (new counsel) concerning Rehm’s repre-
sentation of her in the negligence case. In a letter dated October
3, 1997, new counsel notified Rehm that Quinn was considering
bringing a malpractice action against Rehm. New counsel stated
that Rehm had “breached the standard of care” he owed to
Quinn by (1) not recognizing all of the potential defendants in
the case, in particular, the city; (2) not recognizing the legal sig-
nificance of § 15-734; and (3) not filing a tort claim against the
city within the statutory time period.

Following receipt of new counsel’s letter, Rehm contacted
Tamarack, which was his professional liability insurance carrier at
that point in time. On October 14, 1996, Tamarack had issued a
lawyer’s professional liability insurance policy to Rehm, with a
policy period of November 23, 1996, to November 23, 1998. Prior
to the issuance of the Tamarack policy, Rehm testified that he had
been insured for professional negligence by “HOME Insurance.”
Although Tamarack had not insured Rehm for professional negli-
gence during the time Rehm had represented Quinn at the trial
level, the Tamarack policy provided professional liability cover-
age to Rehm for acts which occurred prior to November 23, 1996,
the policy’s effective date, so long as the policy’s coverage lan-
guage was met. Specifically, subsection II.A.2 of the Tamarack
policy, under the section entitled “Lawyers Professional Liability
Insurance Policy Coverage Form,” stated that Tamarack would
pay for claims made against Rehm during the policy period,
which claims arose prior to the policy period,

provided that prior to the effective date of the first Lawyers
Professional Liability Insurance Policy issued by



524 261 NEBRASKA REPORTS

[Tamarack] to [Rehm] and continuously renewed and
maintained in effect to the inception of this policy period:

(a) [Rehm] did not give notice to any prior insurer of
any such act, error or omission; and

(b) [Rehm] had no reasonable basis to believe that [he]
had breached a professional duty or to foresee that a claim
would be made against [him]; and

(c) there is no prior policy or policies which provide
insurance for such liability or claim . . . [.]

After Rehm notified Tamarack of Quinn’s malpractice claim,
Tamarack asked Rehm to write the company a brief narrative
describing the Quinn case. On October 27, 1997, Rehm sent a let-
ter to Tamarack detailing his representation of Quinn. In the let-
ter, exhibit 20, Rehm explained the procedural history of the case
and the steps he had taken in his representation of Quinn. Rehm
also described a conversation he had had with Quinn as follows:

Once the Motion for Summary Judgment had been filed,
I had a discussion with Jeannine [Quinn] that I now regret.
I frankly told her that I had not analyzed the case correctly
and that I felt bad we had turned down the previous settle-
ment offer, and declined to mediate. She and I had a long
discussion about it and for a long time, I felt she was not
going to make a claim because she was aware that mistakes
are made and she knew the effects of a malpractice action
on the doctors that she worked for.
In a letter dated November 20, 1997, exhibit 21, Rehm wrote
Tamarack to clarify his remarks regarding the “‘unfortunate
conversation.’” Rehm explained that he “did not feel that [he]
had committed malpractice.”

On December 16, 1997, Tamarack notified Rehm that it was
denying coverage for Quinn’s malpractice claim, based upon the
provisions of subsection II.A.2 quoted above. On February 23,
1998, Rehm filed a petition for declaratory judgment with the dis-
trict court for Lancaster County, seeking, inter alia, a declaratory
judgment that the Tamarack professional liability insurance pol-
icy provided coverage to Rehm for Quinn’s malpractice claim.

Rehm’s petition came on for jury trial on October 26, 1999.
The trial lasted 4 days, and the record contains approximately
300 pages of testimony from four witnesses and 38 numbered
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exhibits. To the extent they are necessary, further facts and rul-
ings from the trial are incorporated in our analysis below.

Tamarack moved for a directed verdict at the conclusion of
the presentation of Rehm’s case and renewed the motion for
directed verdict at the conclusion of all of the evidence. The trial
court denied both of these motions. On October 28, 1999, the
case was submitted to the jury.

On October 29, 1999, the jury reached a verdict, finding in
favor of Rehm. On a verdict form, the jury answered *“yes” to
each of the following questions:

Question #1:

Has Rehm shown, by the greater weight of the evidence,
that prior to the effective date of the insurance policy
issued by the defendant, he had no reasonable basis to
believe that he had breached a professional duty to -
Jeannine Quinn?

Question #2:

Has Rehm shown, by the greater weight of the evidence,
that prior to the effective date of the insurance policy
issued by the defendant, he had no reasonable basis to
foresee that a claim would be made against him?

On November 1, 1999, the trial court entered judgment on the
jury’s verdict in favor of Rehm and ordered that Tamarack provide
coverage to Rehm for the malpractice claim asserted by Quinn.

On November 8, 1999, Tamarack filed its motion for new trial
and for judgment notwithstanding the verdict. The combined
motion came on for hearing on November 12, and in an order
filed November 24, the trial court denied Tamarack’s combined
motion in its entirety.

Tamarack appeals.

ITI. ASSIGNMENTS OF ERROR
Tamarack assigns six errors which, restated, combine to form
four. Tamarack claims that the district court erred (1) in overrul-
ing Tamarack’s motion for directed verdict, (2) in overruling
Tamarack’s motion for judgment notwithstanding the verdict,
(3) in overruling Tamarack’s motion for new trial, and (4) in
allowing Rehm’s expert witness to testify at trial.
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-IV. STANDARDS OF REVIEW

[1-3] A directed verdict is proper at the close of all the evi-
dence only when reasonable minds cannot differ and can draw
but one conclusion from the evidence, that is to say, when an
issue should be decided as a matter of law. King v. Crowell
Memorial Home, ante p. 177, 622 N.W.2d 588 (2001). The party
against whom a verdict is directed is entitled to have every con-
troverted fact resolved in his or her favor and to have the bene-
fit of every inference which can reasonably be drawn from the
evidence. Genetti v. Caterpillar, Inc., ante p. 98, 621 N.W.2d
529 (2001). If there is any evidence which will sustain a finding
for the party against whom the motion is made, the case may not
be decided as a matter of law. Id.

[4,5] A motion for new trial is addressed to the discretion of
the trial court, whose decision will be upheld in the absence of
an abuse of discretion. Id.; Jamesan v. Liquid Controls Corp.,
260 Neb. 489, 618 N.W.2d 637 (2000). A motion for new trial is
to be granted only when error prejudicial to the rights of the
unsuccessful party has occurred. /d.

[6,7] On a motion for judgment non obstante verdicto, or
notwithstanding the verdict, the moving party is deemed to have
admitted as true all the relevant evidence admitted which is
favorable to the party against whom the motion is directed, and,
further, the party against whom the motion is directed is entitled
to the benefit of all proper inferences deducible from the relevant
evidence. Snyder v. Contemporary Obstetrics & Gyn., 258 Neb.
643, 605 N.W.2d 782 (2000). In order to sustain a motion for
judgment notwithstanding the verdict, the court resolves the con-
troversy as a matter of law and may do so only when the facts are
such that reasonable minds can draw but one conclusion. /d.

[8] To constitute reversible error in a civil case, the admission
or exclusion of evidence must unfairly prejudice a substantial
right of the litigant complaining about evidence admitted or
excluded. Nickell v. Russell, 260 Neb. 1, 614 N.W.2d 349 (2000).

V. ANALYSIS

1. OVERRULING OF MOTION FOR DIRECTED VERDICT
At trial, the jury was asked to decide issues the resolution of
which would determine if subsection II.A.2 of the Tamarack
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policy provided coverage to Rehm against Quinn’s claim. There
is no dispute between the parties that subsections II.A.2(a) and
(c) regarding coverage under prior policies do not excuse
Tamarack from coverage. The issue before the jury was whether
under subsection I1.A.2(b), prior to the effective date of the pol-
icy, Rehm had a reasonable basis to believe that he had breached
a professional duty or to foresee that a claim would be made
against him.

On appeal, Tamarack argues the district court erred in failing
to sustain Tamarack’s motion for directed verdict made at the
end of the evidence and that as a matter of law, the court should
have concluded that the Tamarack policy, subsection II.A.2(b),
did not provide coverage for Quinn’s malpractice claim against
Rehm. Resolving the conflicts in the evidence in Rehm’s favor
and giving Rehm the benefit of every inference which can rea-
sonably be drawn from the evidence, see Genetti v. Caterpillar,
Inc., supra, we conclude that reasonable minds could differ and
that more than one conclusion could be drawn from the evi-
dence. Accordingly, we determine that the district court did not
err in overruling Tamarack’s motion for a directed verdict.

(a) Did Rehm Have Reasonable Basis to Foresee Quinn
Would Bring Malpractice Claim Against Him?

Under subsection I1.A.2(b) of the Tamarack policy, Tamarack
did not provide professional liability insurance coverage for
malpractice claims which happened prior to the policy period if
prior to the effective date of the policy, the insured had a rea-
sonable basis to foresee that a claim would be made. Our review
of the record shows that there was ample evidence from which a
trier of fact could determine that Rehm did not have a reason-
able basis to foresee, prior to the effective date of the Tamarack
policy, that Quinn intended to bring a malpractice claim against
him and that such evidence would sustain a finding in Rehm’s
favor. Thus, the district court did not err in denying Tamarack’s
motion for directed verdict.

Quinn testified that the “first time” she believed that Rehm
had breached a professional duty to her was in September or
October 1997, when she met with new counsel, which was well
after the effective date of the Tamarack policy on November 23,
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1996. Importantly, Quinn further stated that until she met with
new counsel, she had never indicated to Rehm that she would
file a malpractice claim against him. Similarly, Rehm testified
that at the time Tamarack issued its professional liability insur-
ance policy to him, he did not have a reason to foresee that
Quinn would bring a malpractice claim against him.

Notwithstanding the testimonial and documentary evidence
offered by Rehm, such as exhibit 20 in which he stated, “I felt
she was not going to make a claim,” Tamarack nevertheless
claims that Rehm acknowledged during his trial testimony that
prior to Tamarack’s coverage, he foresaw that Quinn would
make a claim against him and that a directed verdict should have
been entered on this basis. Tamarack cites to the following trial
testimony as constituting Rehm’s purported “admission”: “Q.
[Rehm’s counsel] And during that period of time [from when
Rehm began to represent Quinn until he received new counsel’s
October 3, 1997, letter] you had no reason or basis to foresee
that [Quinn] would make a claim against you, is that correct? A.
[Rehm] No.” Even were we to ignore the syntactical challenge
inherent in this question and answer and treat Rehm’s testimony
as acknowledging the potential for a claim by Quinn, given the
controverted evidence and our duty to give the nonmoving party
the benefit to be drawn from the evidence, we cannot say the
district court erred in denying Tamarack’s motion for a directed
verdict. Given this record, reasonable minds could differ regard-
ing the conclusion to be drawn from the evidence regarding
whether Rehm had a reasonable basis to foresee Quinn would
bring a claim against him, and a directed verdict would not have
been proper. See Genetti v. Caterpillar, Inc., ante p. 98, 621
N.W.2d 529 (2001).

(b) Did Rehm Have Reasonable Basis to Believe
He Had Breached Professional Duty?

Subsection II.A.2(b) provides that the Tamarack policy does
not provide professional liability insurance coverage for any
malpractice claims that arose prior to the effective date of the
policy if the insured had a reasonable basis to believe, prior to
the policy’s effective date, that he or she had breached a profes-
sional duty. In its brief on appeal, Tamarack argues that a com-
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ment Rehm made to Quinn and a statement in his October 27,
1997, letter to Tamarack, exhibit 20, demonstrate that Rehm had
a reasonable basis to believe that he had breached a professional
duty during his representation of Quinn. Tamarack argues that
on the basis of this evidence, it was entitled to a directed verdict.
We do not agree.

The statement relied upon by Tamarack is a comment Rehm
admittedly made to Quinn that she could “get [him] on this,”
apparently referring to his representation of her in her case
against LPS. The record indicates without contradiction that this
statement was made after the effective date of the Tamarack pol-
icy. Indeed, Quinn testified that her conversation with Rehm in
which he stated she could “get [him] on this” did not occur until
after this court denied Quinn’s petition for further review in June
1997, which was some 6 months after the Tamarack policy took
effect. Thus, to the extent the statement constitutes an admission
on Rehm’s part that at some point he reasonably believed he had
breached a professional duty, it was not made until after the
effective date of the policy. Giving Rehm the benefit of every
inference which can be drawn from this evidence, see Genetti v.
Caterpillar, Inc., supra, it was not error for the district court to
deny Tamarack’s motion for directed verdict on this basis.

Tamarack also relies upon Rehm’s October 27, 1997, letter,
exhibit 20, which was admitted into evidence during the trial, in
support of its claim that it was entitled to a directed verdict. In
the letter, Rehm described a conversation he had had with Quinn
after LPS had filed its motion for summary judgment on April
19, 1995. In the letter, Rehm stated that he had “told her [Quinn]
that [he] had not analyzed the case correctly and that [he] felt bad
[they] had turned down the previous settlement offer, and
declined to mediate.” Because this statement was made before
the Tamarack policy took effect, Tamarack argues that this state-
ment constitutes an admission by Rehm that he made a mistake
in analyzing Quinn’s case; that as a result of his mistaken analy-
sis, his client had been harmed through her failure to accept a set-
tlement offer; and that therefore, Rehm had a reasonable basis to
believe he had breached a professional duty prior to the effective
date of the policy. Were this the only evidence in the record from
which a jury could determine what Rehm actually knew con-
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cerning the propriety of his representation of Quinn, Tamarack’s
argument would be more persuasive. The record, however, con-
tains contradictory evidence as to Rehm’s knowledge, prior to
the effective date of the policy, on the issue of his understanding
of a possible breach of his professional duty to Quinn.

First, as noted above, Rehm’s November 20, 1997, letter to
Tamarack, exhibit 21, was also admitted into evidence. In this
letter, Rehm sought to clarify the description of his conversation
with Quinn which was contained in his earlier letter of October
27. In his letter of November 20, Rehm stated that when he had
the conversation with Quinn regarding his failure to analyze the
case correctly, he did not “feel that [he] had committed mal-
practice.” Rather, he states in his November 20 letter that he was
trying to convey to Quinn that if the summary judgment motion
proved successful, they would both regret having turned down
the earlier settlement offer.

Second, during the trial, Rehm testified that after LPS filed its
summary judgment motion, he concluded that if the sidewalk
rule governed, Quinn would not be successful in her suit against
the school district based on the original petition. He further tes-
tified that following the filing of the summary judgment motion,
he researched the sidewalk rule, and as a result of this research,
he concluded that under the law of Nebraska, as well as other
jurisdictions, there were exceptions to the sidewalk rule which
were applicable to Quinn’s case against LPS. Rehm testified that
thereafter, he gathered evidence from LPS employees, a snow
removal operator, and a “slip and fall expert” supporting these
exceptions to the sidewalk rule, and that on August 25, 1995, he
filed an amended petition based upon these exceptions. As a
result of these actions, Rehm testified that as of the date of the
district court’s ruling granting LPS’ motion for summary judg-
ment on November 17, 1995, he did not feel that he had
breached a professional duty to Quinn. Rather, he testified that
he thought he had stated the claim correctly in Quinn’s amended
petition, after admittedly having stated it incorrectly in the orig-
inal petition. Rehm further testified that after the district court
ruled against Quinn on LPS’ motion for summary judgment, he
still believed Quinn had a viable claim which would be recog-
nized upon appeal.
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Rehm testified that had he been more aware of the sidewalk
rule at the inception of the litigation, he would have commenced
Quinn’s lawsuit with the allegations contained in her amended
petition. He testified that even if he had known at the start of the
litigation that the city owned the sidewalk in question, he would
not have named the city as a defendant because, in his opinion,
he would not have been able to convince a jury that the city was
responsible for Quinn’s injuries.

[9] Based upon our review of the record, we conclude there is
evidence about which reasonable minds could differ and that
there is evidence which would sustain a finding in favor of
Rehm as to what Rehm’s knowledge was prior to the effective
date of the policy concerning his breach of a professional duty.
The record precludes entry of a directed verdict against Rehm.
See Genetti v. Caterpillar, Inc., ante p. 98, 621 N.W.2d 529
(2001). Accordingly, we conclude that Tamarack’s assignment
of error claiming that the district court incorrectly denied its
motion for directed verdict is without merit.

2. MOTION FOR JUDGMENT NOTWITHSTANDING
VERDICT AND FOR NEW TRIAL

Tamarack assigns as error the district court’s overruling of its
motion for judgment notwithstanding the verdict and motion for
new trial. In support of its argument that the district court erred,
Tamarack essentially relies upon the same arguments it raised in
support of its motion for a directed verdict.

[10] A motion for new trial is addressed to the discretion of
the trial court, whose decision will be upheld in the absence of
an abuse of discretion. Genetti v. Caterpillar, Inc., supra;
Jameson v. Liquid Controls Corp., 260 Neb. 489, 618 N.W.2d
637 (2000). A motion for new trial is to be granted only when
error prejudicial to the rights of the unsuccessful party has
occurred. Id. In order to sustain a motion for judgment notwith-
standing the verdict, the court resolves the controversy as a mat-
ter of law and may do so only when the facts are such that rea-
sonable minds can draw but one conclusion. Snyder v.
Contemporary Obstetrics & Gyn., 258 Neb. 643, 605 N.W.2d
782 (2000). For the reasons stated above in connection with our
discussion regarding the correctness of the district court’s denial
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of Tamarack’s motion for directed verdict, the district court did
not err in overruling Tamarack’s posttrial motions. Accordingly,
these assignments of error are without merit.

3. ADMISSION OF EXPERT TESTIMONY

Finally, Tamarack assigns as error the district court’s failure
to grant Tamarack’s motion in limine, which motion sought to
preclude Rehm’s expert witness from testifying. The substance
of Tamarack’s objection to the testimony of Rehm’s expert was
renewed at trial, and we understand Tamarack’s appeal to be
from the district court’s overruling of its objection. See Allphin
v. Ward, 253 Neb. 302, 570 N.W.2d 360 (1997) (stating that
when motion in limine to exclude evidence is overruled, movant
must object when particular evidence which was sought to be
excluded by motion is offered during trial to preserve error for
appeal). In order to constitute reversible error in a civil case, the
admission of evidence must unfairly prejudice a substantial
right of the litigant complaining about evidence admitted.
Nickell v. Russell, 260 Neb. 1, 614 N.W.2d 349 (2000).

Rehm’s expert witness, an attorney, testified as to whether
Rehm had met the standard of care in his representation of
Quinn in her slip-and-fall case. Tamarack offered its own expert,
also an attorney, who offered testimony on the same topic. In the
context of this case which involves the issue of coverage under
a professional liability policy, the district court did not err in
overruling Tamarack’s objection. See Boyle v. Welsh, 256 Neb.
118, 589 N.W.2d 118 (1999) (concluding that expert testimony
as to attorney’s standard of conduct in particular circumstance
was admissible). There is no merit to this assignment of error.

4. ATTORNEY FEES

[11] Pursuant to Neb. Rev. Stat. § 44-359 (Reissue 1998),
which provides generally that an insurance policy beneficiary
who successfully sues his or her insurance company is entitled
to a reasonable attorney fee at the trial level and on appeal,
Rehm has moved for an award of attorney fees in this appeal. In
accordance with § 44-359, Rehm is entitled to attorney fees on
appeal. We determine that $2,000 is a fair and reasonable attor-
ney fee on appeal and, accordingly, award Rehm that amount.
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VI. CONCLUSION

For the reasons set forth herein, we affirm the district court’s
orders denying Tamarack’s motion for directed verdict, motion
for judgment notwithstanding the verdict, and motion for new
trial and the district court’s order overruling Tamarack’s objec-
tion to the expert testimony offered by Rehm. Attorney fees are
awarded to Rehm on appeal in the amount of $2,000.

AFFIRMED.
WRIGHT and STEPHAN, JJ., not participating.

IN RE ESTATE OF VELMA L. DICKIE, DECEASED.
DoNALD L. FLAMME, APPELLEE AND CROSS-APPELLANT, V.
VERNON FLAMME, PERSONAL REPRESENTATIVE OF THE ESTATE OF
VELMA L. DICKIE, DECEASED, APPELLANT AND CROSS-APPELLEE.
623 N.W.2d 666

Filed March 30, 2001. No. S-00-039.

1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in
connection with which an appellate court has an obligation to reach an independent
conclusion irrespective of the decision made by the court below.

2. Standing: Jurisdiction: Parties: Judgments: Appeal and Error. Standing is a
jurisdictional component of a party’s case because only a party who has standing may
invoke the jurisdiction of a court; determination of a jurisdictional issue which does
not involve a factual dispute is a matter of law which requires an appellate court to
reach its conclusions independent from a trial court.

3. Actions: Parties: Standing. The purpose of an inquiry as to standing is to determine
whether one has a legally protectable interest or right in the controversy that would
benefit by the relief to be granted.

4. Standing: Jurisdiction: Justiciable Issues. As an aspect of jurisdiction and justicia-
bility, standing requires that a litigant have such a personal stake in the outcome of
the controversy as to warrant invocation of a court’s jurisdiction and justify the exer-
cise of the court’s remedial powers on the litigant’s behalf,

5. Wills. Actions in the county court for probate of a will are in rem, and every person
interested in the subject matter is a party in the county court whether named or not.

Appeal from the County Court for Dodge County: DANIEL J.
BeckwiTH, Judge. Reversed and remanded for further
proceedings.

Kevin R. McManaman and Michelle B. Miller, of Erickson &
Sederstrom, P.C., for appellant.
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Richard Register for appellee.

HEeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

On July 1, 1999, Donald L. Flamme filed a claim against the
estate of his mother, Velma L. Dickie. The personal representa-
tive of the estate, Vernon Flamme, filed a disallowance of the
claim on December 13. The Dodge County Court found that the
disallowance of the claim was out of time and, therefore,
allowed the claim in the amount of $2,875. The county court
further found that upon allowance of the claim, Donald had no
standing to object to the continuation of Vernon’s role as per-
sonal representative. Therefore, the county court overruled
Donald’s objection to the inventory of the estate and his appli-
cation for removal of Vernon as personal representative.

SCOPE OF REVIEW

[1] Statutory interpretation presents a question of law, in con-
nection with which an appellate court has an obligation to reach
an independent conclusion irrespective of the decision made by
the court below. 7ilt-Up Concrete v. Star City/Federal, ante p.
64, 621 N.W.2d 502 (2001).

[2] Standing is a jurisdictional component of a party’s case
because only a party who has standing may invoke the jurisdic-
tion of a court; determination of a jurisdictional issue which
does not involve a factual dispute is a matter of law which
requires an appellate court to reach its conclusions independent
from a trial court. Miller v. City of Omaha, 260 Neb. 507, 618
N.W.2d 628 (2000).

FACTS
When Velma died on November 18, 1998, she was survived
by her husband, Edward D. Dickie, and her two sons, Vernon
and Donald. Velma'’s last will and testament named Vernon as
the personal representative and the sole beneficiary of her estate.
Letters of personal representative were issued to Vernon on
June 4, 1999, by the county court. Notice to creditors was pub-
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lished in the Fremont Tribune newspaper for 3 consecutive
weeks beginning June 10. The notice stated that creditors of the
estate were required to file their claims with the county court on
or before August 10 or be forever barred. A copy of this notice
was sent to Donald on June 15.

On July 1, 1999, Donald filed a claim against the estate for an
alleged 50-percent interest in a 1971 mobile home valued at
$5,750. On September 17, Donald filed an application to remove
Vernon as personal representative due to Vernon’s alleged fail-
ure to complete an inventory. A short-form inventory was filed
September 21, and Donald subsequently filed an objection to the
inventory.

The matter was initially scheduled for hearing on November
29, 1999, but was continued to December 13 because Vernon
was not in attendance at the November 29 hearing. On
December 13, Vernon filed a notice of disallowance of Donald’s
claim.

On December 21, 1999, the county court entered a written
order that set forth findings made at the December 13 hearing.
The county court concluded that the disallowance of Donald’s
claim was out of time. Therefore, the county court allowed
Donald’s claim in the amount of $2,875. The county court also
found that Vernon’s failure to attend the hearings caused an
unreasonable burden upon Donald. On this basis, the county
court allowed a surcharge against Vernon in favor of Donald in
the amount of $317.18 for travel expenses, food, and hotel
expenses. The county court further concluded that upon
allowance of Donald’s claim, he had no standing to object to the
continuation of Vernon’s role as personal representative and,
therefore, overruled Donald’s objection to the inventory and his
application for removal of Vernon as the personal representative.

Vernon appeals from the order allowing Donald’s claim, and
Donald cross-appeals the county court’s determination regard-
ing standing.

ASSIGNMENTS OF ERROR
Vernon assigns as error that the county court erred in finding
that a personal representative cannot disallow a claim after it has
been allowed due to the personal representative’s failure to
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timely file a disallowance of the claim and in allowing Donald’s
claim against Velma’s estate.

On cross-appeal, Donald assigns as error that the county
court erred when it found that once his claim was allowed by the
court, he no longer had standing to object to the inventory pre-
pared by Vernon or to request that Vernon be relieved of his
duties as personal representative of the estate.

ANALYSIS
We must first determine whether a claim against an estate is
irrevocably allowed if the personal representative does not
timely give notice of disallowance of the claim after the claim
has been filed. Statutory interpretation presents a question of
law, in connection with which an appellate court has an obliga-
tion to reach an independent conclusion irrespective of the deci-
sion made by the court below. Tilt-Up Concrete v. Star
City/Federal, ante p. 64, 621 N.W.2d 502 (2001).
Neb. Rev. Stat. § 30-2488(a) (Reissue 1995) states:

As to claims presented in the manner described in section
30-2486 within the time limit prescribed in section
30-2485, the personal representative may mail a notice to
any claimant stating that the claim has been disallowed. If,
. after allowing or disallowing a claim, the personal repre-
sentative changes his or her decision concerning the claim,
he or she shall notify the claimant. The personal represent-
ative may not change a disallowance of a claim after the
time for the claimant to file a petition for allowance or to
commence a proceeding on the claim has run and the claim
has been barred. Every claim which is disallowed in whole
or in part by the personal representative is barred so far as
not allowed unless the claimant files a petition for
allowance in the court or commences a proceeding against
the personal representative not later than sixty days after
the mailing of the notice of disallowance or partial
allowance if the notice warns the claimant of the impend-
ing bar. Failure of the personal representative to mail
notice to a claimant of action on his or her claim for sixty
days after the time for original presentation of the claim

has expired has the effect of a notice of allowance.
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The county court apparently concluded that Vernon did not
timely file a notice of disallowance of the claim, and therefore,
the claim was allowed by default.

We have not specifically addressed the issue Vernon raises in
this case, but the Nebraska Court of Appeals did so in In re
Estate of Krichau, 1 Neb. App. 398, 501 N.W.2d 722 (1992).
Therein, a claim was filed against the estate for expenses
incurred while the decedent lived with his daughter-in-law dur-
ing the last 6 years of his life. The Buffalo County Court dis-
allowed the claim, and the claimant appealed. The district court
also ruled against the claimant. On appeal to the Court of
Appeals, one of the claimant’s assignments of error was that the
county court erred in not finding that the claim should be
allowed because the personal representative did not timely
object as provided in § 30-2488.

In In re Estate of Krichau, the claim was filed June 22, 1987,
and the personal representative did not allow or disallow the
claim. By stipulation of the parties, the personal representative
was subsequently removed. A new personal representative was
appointed, who then gave notice of disallowance of the claim on
September 5. The claimant alleged that the claim had been
allowed by the failure of the personal representative to timely
object to the claim. The estate argued that § 30-2488 allowed the
personal representative to subsequently disallow the claim as
long as the claimant was not injured by such disallowance.

The Court of Appeals concluded that § 30-2488 permitted the
personal representative to disallow such a claim and that public
policy was best served by this interpretation of the statute. The
Court of Appeals stated:

Section 30-2488 also provides that “[i]f, after allowing
or disallowing a claim, the personal representative changes
his or her decision concerning the claim, he or she shall
notify the claimant.” This provision can have no purpose
other than to allow the personal representative to change
his or her mind. We note that the statute does not place a
time limit on the personal representative’s right to change
his or her mind. The only limitation that the statute places
on the personal representative’s right to change a claim is
the rule that a claim cannot be allowed after it has been
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barred. There is no reason why the personal representative
can change his or her mind when the personal representa-
tive formally denied or allowed the claim, but not when the
personal representative allowed the claim by inaction. The
claimant of a newly disallowed claim would still have 60
days to file a petition for allowance in the court or com-
mence a proceeding against the personal representative.
§ 30-2488(a). If the Legislature desired to prevent the per-
sonal representative from disallowing an allowed claim, it
would have expressed its intention in the same manner as
it did with respect to barred claims.

If the statute is interpreted to cause the personal repre-
sentative to irrevocably allow the claim by not giving notice
of disallowance within 60 days of its filing, personal repre-
sentatives will be forced to deny all claims except those
claims that are unquestionably good. If the personal repre-
sentative can change his or her mind and disallow a claim
that was once allowed, the worst that could happen is that
the claimant would be in a state of uncertainty. If certainty
is an important element to a claimant, that claimant can
always petition the court to allow the claim. In this regard,
the claimant would be in no greater state of uncertainty than
any other litigant doing business with a dilatory party and
would suffer no greater disadvantage than a claimant who
has received notice of allowance when the personal repre-
sentative still has the power to disallow the claim.

We believe that § 30-2488 permits a personal represen-
tative to disallow a claim that has been allowed by the fail-
ure to object. We also believe that public policy is best
served by this interpretation of the statute and not by a
restrictive interpretation of the statute.

In re Estate of Krichau, 1 Neb. App. 398, 404-05, 501 N.w.2d
722, 726 (1992).

Section 30-2488 has not been amended since the Court of
Appeals interpreted it in In re Estate of Krichau, and we agree
with the Court of Appeals’ interpretation of § 30-2488 therein.
Accordingly, the county court erred in concluding that Donald’s
claim should be allowed based on Vernon’s failure to timely dis-
allow the claim.
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Donald’s attempts to distinguish In re Estate of Krichau from
the case at bar are without merit. Donald first asserts that once
a claimant can no longer file a petition for allowance or once
the time to begin a proceeding on the claim passes, then the per-
sonal representative cannot change his or her mind on the claim
because the claimant will not be able to bring the contested
issue before the court for decision. This argument misapplies
the relevant statutes. Under Neb. Rev. Stat. § 30-2486 (Reissue
1995), there are two ways in which claims may be brought
against a decedent’s estate. Under § 30-2486(1), the claimant
files a written statement of the claim in the form prescribed by
rule with the clerk of the court. Under § 30-2486(2), the
claimant commences a proceeding against the personal repre-
sentative in any court which has subject matter jurisdiction.
This requires that commencement of the proceeding occur
within the time limit for presenting the claim. Section
30-2486(3) provides in relevant part: “If a claim is presented
under subsection (1), no proceeding thereon may be com-
menced more than sixty days after the personal representative
has mailed a notice of disallowance .. ..” According to the
plain meaning of § 30-2486(3), a claimant has 60 days to com-
mence a proceeding after the notice of disallowance. Therefore,
Donald’s argument has no merit.

Donald also argues that he exercised his option to bring the
claim against Vernon on the merits and that the county court
allowed the claim on the merits. This argument is directly con-
tradicted by the language of the journal entry which states that
the disallowance was out of time and that the claim should be
allowed on that basis. It is apparent that the county court did not
adjudicate the claim on its merits, but found that since Vernon’s
notice of disallowance was untimely filed, Donald should be
awarded what he requested in his claim.

On cross-appeal, Donald asserts that the county court erred
when it found that he lacked standing to object to the inventory
prepared by Vernon and to request that Vernon be removed as
personal representative. The county court’s decision regarding
Donald’s standing was based upon its determination that his
claim should be allowed. The county court reasoned that Donald
no longer had any interest in the proceeding and therefore
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lacked standing to object to the inventory and to seek removal of
Vernon as personal representative.

[3,4] Standing is a jurisdictional component of a party’s case
because only a party who has standing may invoke the jurisdic-
tion of a court; determination of a jurisdictional issue which
does not involve a factual dispute is a matter of law which
requires an appellate court to reach its conclusions independent
from a trial court. Miller v. City of Omaha, 260 Neb. 507, 618
N.W.2d 628 (2000). The purpose of an inquiry as to standing is
to determine whether one has a legally protectable interest or
right in the controversy that would benefit by the relief to be
granted. Id. As an aspect of jurisdiction and justiciability, stand-
ing requires that a litigant have such a personal stake in the out-
come of the controversy as to warrant invocation of a court’s
jurisdiction and justify the exercise of the court’s remedial pow-
ers on the litigant’s behalf. /d.

Neb. Rev. Stat. § 30-2454 (Reissue 1995) provides:

(a) A person interested in the estate may petition for
removal of a personal representative for cause at any
time. . ..

(b) Cause for removal exists when removal would be in
the best interests of the estate, or if it is shown that a per-
sonal representative or the person seeking his appointment
intentionally misrepresented material facts in the proceed-
ings leading to his appointment, or that the personal repre-
sentative has disregarded an order of the court, has become
incapable of discharging the duties of his office, or has
mismanaged the estate or failed to perform any duty per-
taining to the office.

Neb. Rev. Stat. § 30-2209(21) (Cum. Supp. 2000) provides:
“Interested person includes heirs, devisees, children, spouses,
creditors, beneficiaries, and any others having a property right in
or claim against a trust estate or the estate of a decedent, ward,
or protected person which may be affected by the proceeding.”

[5] In In re Estate of Emery, 258 Neb. 789, 606 N.W.2d 750
(2000), we concluded that a creditor had standing to bring a suit
based upon § 30-2209(21). Actions in the county court for pro-
bate of a will are in rem, and every person interested in the sub-
ject matter is a party in the county court whether named or not.
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In re Estate of Emery, supra. Such person may appear for the
purpose of protecting his or her interest in the county court. Id.
Because Donald is an interested person as defined by
§ 30-2209(21), we conclude that the county court erred in deter-
mining that he did not have standing to object to the inventory or
to seek disqualification of Vernon as the personal representative.

CONCLUSION
For the reasons set forth herein, we reverse the judgment of
the county court and remand the cause for further proceedings
consistent with this opinion.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

STATE OF NEBRASKA, APPELLEE, V.
Davib C. STEELE, APPELLANT.
624 N.W.2d 1

Filed March 30, 2001. No. $-00-477.

1. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court’s determina-
tion as to whether charges should be dismissed on speedy trial grounds is a factual
question which will be affirmed on appeal unless clearly erroneous.

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for statutory
interpretation or presents questions of law, an appellate court must reach an indepen-
dent conclusion irrespective of the determination made by the court below.

3. Speedy Trial: Indictments and Informations. Neb. Rev. Stat. § 29-1207 (Reissue
1995) provides that every person indicted or informed against for any offense shall be
brought to trial within 6 months.

4. Extradition and Detainer. The Agreement on Detainers, Neb. Rev. Stat. § 27-759
(Reissue 1995), provides the procedure whereby persons who are imprisoned in one
state or by the United States, and who are also charged with crimes in another state or
by the United States, can be tried expeditiously for the pending charges while they are
serving their current sentences in order to avoid prolonged interference with rehabil-
itation programs.

5. __. The Agreement on Detainers, Neb. Rev. Stat. § 27-759 (Reissue 1995), controls
a defendant’s speedy trial rights when he or she is already incarcerated in another state
or in a federal facility before an information is filed against the defendant in Nebraska.

6. ___. The provisions of the Agreement on Detainers, Neb. Rev. Stat. § 27-759
(Reissue 1995), apply only when a detainer has been lodged against a prisoner who
has entered a term of imprisonment in a party state.



542 261 NEBRASKA REPORTS

7. Federal Acts: Extradition and Detainer. The Agreement on Detainers is a congres-
sionally sanctioned interstate compact, which is subject to federal construction.

8. Speedy Trial: Indictments and Informations. Once the operation of Nebraska’s
speedy trial statutes has been triggered by the filing of an indictment or information,
the statutory right to a speedy trial of a defendant under the control of prosecuting
authorities who knowingly extradite him or her to another state or to federal authori-
ties is governed by Neb. Rev. Stat. § 29-1207 (Reissue 1995), not the Agreement on
Detainers.

9. Speedy Trial: Proof. To avoid a defendant’s absolute discharge from an offense
charged, as dictated by Neb. Rev. Stat. § 29-1208 (Reissue 1995), the State must
prove by a preponderance of the evidence the existence of a period of time which is
authorized by Neb. Rev. Stat. § 29-1207(4) (Reissue 1995) to be excluded in com-
puting the time for commencement of the defendant’s trial.

10. Speedy Trial. In Nebraska, whether a defendant’s unavailability is an excludable
time period under Neb. Rev. Stat. § 29-1207(4)(d) (Reissue 1995) depends upon
whether it is attributable to the State or to the defendant.

11. Criminal Law: Extradition and Detainer: Waiver. A voluntary waiver of extradi-
tion under Neb. Rev. Stat. § 29-754 (Reissue 1995) does not prevent the State from
refusing to surrender a person against whom a criminal prosecution has been initiated
pursuant to Neb. Rev. Stat. § 29-747 (Reissue 1995).

12. Speedy Trial. The primary burden of bringing an accused person to trial within the
time provided by law is upon the State.

13. Extradition and Detainer: Time. Where the State has discretion to hold a defendant
until trial and the prosecuting attorney has knowledge of extradition proceedings, the
defendant’s unavailability should be attributed to the State.

Appeal from the District Court for Lancaster County: PAUL D.
MERRITT, JR., Judge. Reversed.

Dennis R. Keefe, Lancaster County Public Defender, and
Robert G. Hays for appellant.

Don Stenberg, Attorney General, and Kimberly A. Klein for
appellee.

HenDRy, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

CoNNOLLY, J.

David C. Steele appeals the district court’s order overruling
his motion to discharge on statutory and constitutional speedy
trial grounds. Steele was charged with felony criminal mischief
and released on bond. Prior to trial, scheduled in Lancaster
County District Court, the Lancaster County Attorney filed a
fugitive complaint against Steele. The complaint alleged that
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Steele was a fugitive from justice in Colorado. Steele was taken
into custody and waived extradition to Colorado under the
Uniform Criminal Extradition Act, Neb. Rev. Stat. §§ 29-729 to
29-758 (Reissue 1995) (Extradition Act). Steele was not
returned to Nebraska until after the trial deadline imposed by
Neb. Rev. Stat. § 29-1207 (Reissue 1995), a Nebraska speedy
trial statute.

This appeal presents interrelated issues: (1) Whether
§ 29-1207 or the Agreement on Detainers (Agreement), found in
Nebraska at Neb. Rev. Stat. § 29-759 (Reissue 1995), controls a
defendant’s statutory right to a speedy trial when he or she is
extradited after an information has been filed and trial has been
set and (2) whether the time period during which a defendant is
voluntarily surrendered to another jurisdiction is chargeable to
the State or to the defendant under § 29-1207(4)(d). We con-
clude that when a defendant under the State’s control is know-
ingly extradited by the prosecuting attorney to another jurisdic-
tion after an information or indictment has been filed against
him or her, the defendant’s statutory right to a speedy trial is
governed by § 29-1207 and the trial deadline is not tolled under
§ 29-1207(4)(d). Accordingly, we reverse.

I. BACKGROUND

Steele was charged by information in Lancaster County
District Court on April 16, 1999, with felony criminal mischief.
He pled not guilty at his arraignment, trial was set for June 21,
and he was released on bond. On April 16, Steele filed a motion
seeking discovery, which was granted on May 13.

On May 20, 1999, the Lancaster County Attorney filed a fugi-
tive complaint against Steele, alleging that he was a fugitive
from Fremont County, Colorado. Colorado had issued a warrant
against Steele after he had failed to appear for charges of reck-
less driving and driving with a revoked license, but had not
lodged a detainer against him in Nebraska. Steele was taken into
custody, and on May 24, he waived extradition and was returned
to Colorado pursuant to the Extradition Act. The prosecuting
attorney did not lodge a detainer against Steele at that time.

Steele’s case came up for docket call on July 13, 1999, for the
jury term scheduled to commence July 26. Defense counsel
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informed the court that Steele was incarcerated in Colorado
until December 24, 1999, and would need transportation back to
Nebraska for trial. The State asked the court to issue a bench
warrant against Steele so that he could be extradited back to
Nebraska, and the motion was granted. However, by the July 26
trial date, the State had not started the extradition process
because the prosecuting attorney claimed he did not know the
location in Colorado where Steele was being held. The case was
continued to July 28. On July 28, the case was taken off the trial
list because the State could not obtain Steele’s presence. On
August 5, a bench warrant was issued for Steele.

On August 31, 1999, the case again came up for docket call,
but Steele’s presence had not been obtained, although the pros-
ecuting attorney stated that he believed that steps had been taken
to locate him. Trial was set for September 13. On September 9,
the prosecuting authorities lodged a detainer against Steele in
Colorado. The record does not reflect what happened on
September 13, but a trial was not held. On September 30,
another docket call was held. The State informed the court that
it had lodged a detainer in Colorado, asking for Steele’s return
after he had completed his sentence. On October 18, the court
removed the case from the trial list over Steele’s attorney’s
objection. At each docket call, defense counsel informed the
court that the case was ready for trial but that Steele had not
been extradited.

On November 2, 1999, Steele waived extradition, agreeing to
return to Nebraska. He was picked up by the Lancaster County
Sheriff’s Department on or about November 29. On December
2, Steele filed a motion to discharge based on speedy trial
grounds.

The district court found that Steele had voluntarily waived
extradition and had failed to take any action to make himself
available to appear in Nebraska, other than to have his attorney
appear in court and claim that the case was ready for trial. The
court therefore found that Steele was unavailable from the time
of his voluntary extradition from Nebraska to his voluntary
extradition from Colorado, and the court excluded this period
from the 6-month trial deadline under § 29-1207. The district
court obviously considered § 29-1207 to control Steele’s statu-
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tory speedy trial claim. The State argues on appeal, however,
that the speedy trial provisions of the Agreement are controlling.

II. ASSIGNMENTS OF ERROR
Steele assigns as error, restated, the district court’s overruling
of his motion to discharge (1) for statutory speedy trial viola-
tions and (2) constitutional speedy trial violations.

III. STANDARD OF REVIEW

[1] Ordinarily, a trial court’s determination as to whether
charges should be dismissed on speedy trial grounds is a factual
question which will be affirmed on appeal unless clearly erro-
neous. State v. Baird, 259 Neb. 245, 609 N.W.2d 349 (2000);
State v. Tucker, 259 Neb. 225, 609 N.W.2d 306 (2000).

[2] However, to the extent an appeal calls for statutory inter-
pretation or presents questions of law, an appellate court must
reach an independent conclusion irrespective of the determina-
tion made by the court below. State v. Tucker, supra.

IV. ANALYSIS

1. APPLICABLE STATUTES

Steele contends his statutory trial deadline is governed by
Nebraska’s speedy trial statutes, Neb. Rev. Stat. §§ 29-1205 to
29-1209 (Reissue 1995). The State contends that the speedy trial
provisions of the Agreement are controlling. If the State is cor-
rect, then Steele’s claim that his statutory right to a speedy trial
has been violated is without merit.

[3] Section 29-1207 provides that every person indicted or
informed against for any offense shall be brought to trial within
6 months. State v. Boslau, 258 Neb. 39, 601 N.W.2d 769 (1999);
State v. White, 257 Neb. 943, 601 N.W.2d 731 (1999).

[4] The Agreement, on the other hand,

provides the procedure whereby persons who are impris-
oned in one state or by the United States, and who are also
charged with crimes in another state or by the United
States, can be tried expeditiously for the pending charges
while they are serving their current sentences, in order to
avoid prolonged interference with rehabilitation programs.
State v. Williams, 253 Neb. 619, 624, 573 N.w.2d 106, 110
(1997), citing § 29-759, article 1. See, also, United States v.
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Mauro, 436 U.S. 340, 98 S. Ct. 1834, 56 L. Ed. 2d 329 (1978)
(delineating disadvantages prisoners sustain as result of having
detainers lodged against them).

[S] There is no question that the Agreement controls a
defendant’s speedy trial rights when he or she is already incar-
cerated in another state or in a federal facility before an infor-
mation is filed against the defendant in Nebraska. See, e.g.,
State v. Reynolds, 218 Neb. 753, 359 N.W.2d 93 (1984) (analyz-
ing defendant’s statutory right to speedy trial under only
Agreement where defendant was incarcerated by federal author-
ities in California before he could be arrested in Nebraska).
Which statutory scheme controls when the general speedy trial
statutes have been triggered and the defendant is then extradited
to another state, however, is an issue of first impression in
Nebraska.

The State argues that the statutory scheme of the Agreement,
§ 29-759, is remarkably similar to the procedural requirements
for obtaining a final disposition of outstanding charges under
Nebraska’s disposition of untried charges statutes, which govern
the resolution of pending charges against in-state inmates. See
Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Reissue 1995). The
State argues that there is no reason to distinguish between in-
state and out-of-state inmates when the procedural requirements
for obtaining a speedy trial are identical. Thus, the State argues
that by analogizing to State v. Tucker, 259 Neb. 225, 609 N.W.2d
306 (2000), this court should find that Steele’s speedy trial
rights are governed by the Agreement.

In Tucker, the defendant was arrested and convicted on
charges in Jefferson County, Nebraska, while he was released on
bond on charges pending in Lancaster County, Nebraska. The
Lancaster County Attorney obtained his presence for trial
through a writ of habeas corpus ad prosequendum, but not
before the speedy trial deadline under § 29-1207 had expired.
We held that because the defendant was in the custody of the
Nebraska Department of Correctional Services at the time he
filed his motion, his statutory speedy trial claim was governed
by §§ 29-3801 to 29-3809. State v. Tucker, supra.

When dealing with in-state prisoners, the trial deadline under
§ 29-3805 can be triggered only by the prosecutor’s receipt of
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the required certificate from the Director of Correctional
Services. The director is obligated to issue that certificate upon
request by the prisoner under § 29-3803, or upon request by the
prosecutor under § 29-3804 if the prosecutor has lodged a
detainer against the prisoner. The prosecutor had not lodged a
detainer in Tucker, but we noted that the statutes do not obligate
the prosecutor to do so. Further, the defendant himself had failed
to ask for a final disposition even though he had actual knowl-
edge of the charges in Lancaster County and could have asked
for final disposition without the filing of a detainer against him.
We therefore held that the trial deadline was never triggered
under § 29-3805 and that the defendant’s statutory speedy trial
rights had not been violated. State v. Tucker, supra.

[6] But this case is different from Tucker in two respects.
First, “ ‘[t]he provisions of the Agreement apply only when a
detainer has been lodged against a prisoner who has entered a
term of imprisonment in a party State.”” See State v. Reynolds,
218 Neb. at 756, 359 N.W.2d at 98. Accord United States v.
Mauro, 436 U.S. 340, 98 S. Ct. 1834, 56 L. Ed. 2d 329 (1978).
The defendant in Tucker was free to request a speedy trial dis-
position without the filing of a detainer against him. Here,
Steele could not have triggered the speedy trial provisions of the
Agreement before September 9, 1999, because the State did not
lodge a detainer against him until that date.

Second, the defendant in Tucker was arrested in Jefferson
County while released on bond. In this case, while Steele was
released on bond, the county attorney’s office filed a fugitive
complaint against him on May 20, 1999, 1 month before his trial
was scheduled to take place on June 21. He was arrested shortly
thereafter, and the county attorney’s office relinquished its con-
trol over him and delivered him to authorities from Colorado
under the Extradition Act. We determine that Tucker is not
dispositive.

[7] The Agreement is a congressionally sanctioned interstate
compact, which is subject to federal construction. See State v.
Williams, 253 Neb. 619, 573 N.W.2d 106 (1997), citing Cuyler
v. Adams, 449 U .S. 433, 101 S. Ct. 703, 66 L. Ed. 2d 641 (1981).
On the federal level, the U.S. Supreme Court noted in United
States v. Mauro, supra, that the federal Speedy Trial Act of
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1974, 18 U.S.C. § 3161 et seq. (1994), is not incompatible with
the Agreement: “In situations in which two different sets of time
limitations are prescribed, the more stringent limitation may
simply be applied.” 436 U.S. at 357 n.24. See, also, United
States v. O’Bryant, 775 F.2d 1528 (11th Cir. 1985).

Other states that have considered the issue have come to the
same conclusion in regard to the Agreement and their state
speedy trial provisions. Colorado courts make a distinction
between filing an information against a defendant who is already
imprisoned in another state, see Simakis v. Dist. Ct., 194 Colo.
436, 577 P2d 3 (1978) (determining that defendant’s statutory
claim is analyzed under Agreement), and a defendant that is
under the state’s control when the general speedy trial statute is
triggered and then extradited. In the latter situation, the general
speedy trial statutes control. See, e.g., People v. Yellen, 739 P.2d
1384 (Colo. 1987) (analyzing defendant’s speedy trial claim
under state’s general speedy trial statutes, while excluding time
defendant was out of state because he had voluntarily requested
disposition of his out-of-state charges under Agreement without
notifying the prosecuting attorney of his imminent departure);
People v. Moye, 635 P.2d 194 (Colo. 1981) (same result as Yellen
where defendant was involuntarily extradited from different
county and prosecuting attorney was unaware of proceedings and
had no opportunity to object to extradition); People v. Wimer, 43
Colo. App. 237, 604 P.2d 1183 (1979) (analyzing statutory claim
under general speedy trial statutes where trial deadline had been
triggered and defendants were then voluntarily surrendered by
state pursuant to fugitive warrants).

The Washington Supreme Court, similarly, has held there is
not a conflict between the time limits of a state’s speedy trial
statute and the Agreement. See State v. Peterson, 90 Wash. 2d
423, 585 P2d 66 (1978). Although Washington has since
amended its speedy trial statute to exclude periods during which
a defendant is detained in another jurisdiction’s prison or jail,
see Wash. Crim. R. 3.3(g)(6), in Peterson, the Supreme Court
specifically rejected the contention that the Agreement’s trial
deadline was controlling when the general speedy trial statute
had already been triggered. See, also, Patterson v. State, 318
Ark. 358, 885 S.W.2d 667 (1994) (analyzing defendant’s statu-
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tory right to speedy trial under both Agreement and general
speedy trial statutes).

As a matter of policy, holding that the speedy trial provisions
of the Agreement controlled in this case would allow the State to
ignore the speedy trial deadline under § 29-1207 whenever a con-
current extradition was requested. There is no inherent incompat-
ibility between § 29-1207 and the speedy trial provisions under
the Agreement. The Agreement provides the means by which
prosecuting authorities can obtain a defendant’s presence to stand
trial, but it does not relieve those authorities from their obligation
to use all reasonable diligence to try a criminal defendant under
their control within the time limitations of § 29-1207.

[8] Thus, we conclude that once the operation of Nebraska’s
speedy trial statutes has been triggered by the filing of an
indictment or information, the statutory right to a speedy trial of
a defendant under the control of prosecuting authorities who
knowingly extradite him or her to another state or to federal
authorities is governed by § 29-1207, not the Agreement.

2. MERITS OF STATUTORY SPEEDY TRIAL CLAIM

The information against Steele was filed on April 16, 1999.
Excluding the day the information was filed, the last day on
which Steele could have been tried within the statutory 6-month
period was October 16, unless any period between the filing of
the information and commencement of trial must be excluded.
See, State v. Ward, 257 Neb. 377, 597 N.W.2d 614 (1999); State
v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997).

[9] To avoid a defendant’s absolute discharge from an offense
charged, as dictated by § 29-1208, the State must prove by a pre-
ponderance of the evidence the existence of a period of time
which is authorized by § 29-1207(4) to be excluded in comput-
ing the time for commencement of the defendant’s trial. State v.
Baird, 259 Neb. 245, 609 N.W.2d 349 (2000); State v. Turner,
supra.

Section 29-1207(4) provides, in relevant part:

The following periods shall be excluded in computing
the time for trial:

(a) The period of delay resulting from other proceedings
concerning the defendant, including . . . the time from
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filing until final disposition of pretrial motions of the
defendant . . ..

(d) 'i'he period of delay resulting from the absence or
unavailability of the defendant.

(a) Pretrial Motions

On April 26, 1999, Steele filed a pretrial motion seeking dis-
covery, which was granted on May 13. Therefore, the district
court properly added 18 days to the 6-month period for this
delay, bringing the deadline to November 2. See State v. Ward,
supra. Steele was not returned to Nebraska until November 29.
His motion for discharge was filed on December 2, which again
tolled the trial deadline. See id. Therefore, unless some other
excludable period applies under § 29-1207(4) to cover the 30
days from November 2 to December 2, Steele is entitled to dis-
charge under § 29-1208.

(b) Unavailability

[10] The district court found that Steele was unavailable from
the time of his voluntary waiver of extradition to Colorado on
May 24, 1999, to his voluntary waiver of extradition back to
Nebraska on November 2, and excluded this period from the
speedy trial deadline. In Nebraska, whether a defendant’s
unavailability is an excludable time period under
§ 29-1207(4)(d) depends upon whether it is attributable to the
State or to the defendant. See, e.g., State v. Letscher, 234 Neb.
858, 861, 452 N.W.2d 767, 769 (1990) (“when a defendant has
commenced a period of delay due to his or her absence or
unavailability, the period of time from the defendant’s later
availability to the next reasonably available trial date is exclud-
able under § 29-1207" (emphasis supplied)); State v. Kriegler,
225 Neb. 486, 406 N.W.2d 137 (1987) (delay occasioned by
defendant’s failure to appear while jury panel was in session was
excludable under § 29-1207(4)(d)). Thus, the question is
whether Steele’s extradition and resulting unavailability is
attributable to the State or to Steele.

The county attorney’s office filed the fugitive complaint
against Steele on May 20, 1999, 1 month before his trial was
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scheduled to take place on June 21. Steele waived extradition
proceedings on May 24 and voluntarily returned to Colorado as
provided for under § 29-754.
Under § 29-730 of the Extradition Act,
it is the duty of the Governor of this state to have arrested
and delivered up to the Executive Authority of any other
state of the United States any person charged in that state
with treason, felony, or other crime, who has fled from jus-
tice and is found in this state.
But the Extradition Act also provides that whenever a person in
this state is under a pending criminal prosecution at the time the
demanding state’s requisition is made, then “the Govemor, in
his discretion, either may surrender him . . . or hold him until he
has been tried and discharged or convicted and punished in this
state.” § 29-747.

[11] Steele’s voluntary waiver of extradition is not disposi-
tive. Under Nebraska’s waiver of extradition statute, § 29-754,
the State’s rights under the Extradition Act are specifically
reserved:

If and when such consent has been duly executed it shall
forthwith be forwarded to the office of the Governor of this
state and filed therein. . . . Provided, however, that nothing
in this section shall be deemed to limit the rights of the
accused person to return voluntarily and without formality
to the demanding state, nor shall this waiver procedure be
deemed to be an exclusive procedure or o limit the powers,
rights or duties of the officers of the demanding state or of
this state.

(Emphasis in original.) (Emphasis supplied.) Simply put, a vol-
untary waiver of extradition does not prevent the State from
refusing to surrender a person against whom a criminal prose-
cution has been initiated pursuant to § 29-747. Furthermore,
because the State failed to lodge a detainer against Steele imme-
diately, the extradition had the effect of preventing him from
requesting a speedy disposition of his pending charges in
Nebraska. Thus, Steele could not have obtained a swifter dispo-
sition by his own action.

[12,13] The primary burden of bringing an accused person to
trial within the time provided by law is upon the State. State v.
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Blackson, 256 Neb. 104, 588 N.W.2d 827 (1999). Where the
State has discretion to hold a defendant until trial and the pros-
ecuting attorney has knowledge of extradition proceedings, the
defendant’s unavailability should be attributed to the State. See
People v. Wimer, 43 Colo. App. 237, 604 P.2d 1183 (1979) (con-
cluding that speedy trial deadline is not extended when state vol-
untarily extradites defendant within its control). Thus, the dis-
trict court erred in excluding this period under § 29-1207(4)(d),
and Steele was not brought to trial within 6 months from the fil-
ing of the information under § 29-1207(2).

V. CONCLUSION
We conclude that Steele is entitled to discharge under
§ 29-1208 because the State has failed to meet its burden of
showing that he was brought to trial within the statutory dead-
line imposed by § 29-1207.
REVERSED.

Jo ANN NOONAN, APPELLANT, V. MICHAEL J. NOONAN, APPELLEE.
624 N.W.2d 314
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1. Modification of Decree: Child Support: Appeal and Error. Modification of a dis-
solution decree is entrusted to the discretion of the trial court, and although, on appeal,
the issue is reviewed de novo on the record, the decision of the trial court will be
affirmed absent an abuse of discretion.

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to act or refrain from
action, but the selected option results in a decision which is untenable and unfairly
deprives a litigant of a substantial right or a just result in matters submitted for dispo-
sition through a judicial system.

3. Judgments: Evidence: Appeal and Error. In a review de novo on the record, an
appellate court reappraises the evidence as presented by the record and reaches its
own independent conclusions with respect to the matters at issue.

4. Modification of Decree: Child Support: Proof. A party seeking to modify a child
support order must show a material change of circumstances which occurred subse-
quent to the entry of the original decree or a previous modification which was not con-
templated when the prior order was entered.

5. Child Support: Rules of the Supreme Court: Presumptions. The Nebraska Child
Support Guidelines are applied as a rebuttable presumption, and all orders for child
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support shall be established in accordance with the provisions of the guidelines unless
the court finds that one or both parties have produced sufficient evidence to rebut the
presumption that the application of the guidelines should be applied.

Modification of Decree: Child Support: Appeal and Error. Modifying a part of the
original child support order absent a request by either party or a reasonable explana-
tion for the change constitutes an abuse of discretion.

Child Support: Words and Phrases. When a court calculates the amount of child
support to be paid, the court must consider the total monthly income, defined as the
“income of both parties derived from all sources.”

Child Support: Presumptions. All income from employment must be included in
the initial child support calculation, which then becomes a rebuttable presumption of
appropriate support.

Child Support. It is appropriate to consider overtime wages in child support calcula-
tions if the overtime is a regular part of the employment and the employee can actu-
ally expect to earn regularly a certain amount of income for working overtime.
Child Support: Rules of the Supreme Court: Presumptions: Proof. If a moving party
shows that a nonmoving party eamns or can reasonably expect to eamn a certain amount of
income on a regular basis, a rebuttable presumption of including such income in calcu-
lating child support arises under the Nebraska Child Support Guidelines. After the mov-
ing party has met its burden of proof, the nonmoving party must produce sufficient evi-
dence to rebut the presumption that the application of the guidelines will result in a fair
and equitable child support order before deviation from the guidelines is appropriate.
Child Support: Presumptions: Proof. If a moving party shows that a nonmoving
party actually sells stock and receives capital gains income on a regular basis, there
arises a rebuttable presumption of including such income in the calculation of child
support. If the nonmoving party rebuts the presumption by showing that the sale of
the stock and the resulting capital gains income is speculative in nature and that the
nonmoving party has little or no control over the timing of the future sales of the
stock, the income should be excluded from the child support calculation.

Child Support: Rules of the Supreme Court. The increased cost to the parent for
health insurance for the children of the parent shall be allowed as a deduction from
gross income under the Nebraska Child Support Guidelines.

Child Support: Proof. In calculating child support, the parent requesting an adjust-
ment for health insurance premiums must submit proof of the cost of the premium.
The party claiming the deduction must show how much of the health insurance pre-
mium is attributable to the children.

Modification of Decree: Child Support: Time. The rule, absent equities to the con-
trary, should generaily be that the modification of a child support order should be
applied retroactively to the first day of the month following the filing date of the
application for modification.

Child Support: Rules of the Supreme Court. The main principle behind the
Nebraska Child Support Guidelines is to recognize the equal duty of both parents to
contribute to the support of their children in proportion to their respective net incomes.
Divorce: Modification of Decree: Child Support. The paramount concem and ques-
tion in determining child support, whether in the initial marital dissolution action or
in proceedings for modification of a decree, is the best interests of the child.
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17. Maodification of Decree: Child Support. In a modification of child support pro-
ceeding, the child and custodial parent should not be penalized, if it can be avoided,
by the delay inherent in our legal system.

18. Modification of Decree: Attorney Fees: Appeal and Error. In an action for modi-
fication of a marital dissolution decree, the award of attorney fees is discretionary
with the trial court, is reviewed de novo on the record, and will be affirmed in the
absence of an abuse of discretion.

19. Divorce: Attorney Fees. Customarily in dissolution cases, attorney fees and costs are
awarded only to prevailing parties or assessed against those who file frivolous suits.

20. Appeal and Error. When evidence is in conflict, an appellate court will consider and
may give weight to the fact that the trial judge heard and observed the witnesses and
accepted one version of the facts over another.

Appeal from the District Court for Lancaster County: EARL J.
WITTHOFF, Judge. Affirmed as modified.

Wayne E. Janssen for appellant.
Paul M. Conley for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
McCoORMACK, JJ.

GERRARD, J.
I. INTRODUCTION

Jo Ann Noonan (mother) filed a petition seeking modification
of a child support order entered in the dissolution of her mar-
riage to Michael J. Noonan (father). After a hearing, the district
court found no material change in circumstances and denied the
mother’s request for an increase in child support. The mother
appeals, contending that the district court erred in not finding a
10-percent variance in the father’s child support obligation by
assigning the tax exemptions for the two children to her and not
the father, not including the father’s overtime wages and capital
gains in his gross income, including the father’s student loan
payments as a deduction, and improperly assigning and calcu-
lating health insurance costs as a deduction from income. The
mother also argues that the modification should be retroactive to
the date of filing and that she should be awarded attorney fees.
Based on our de novo review, we determine that there was more
than a 10-percent variation in the child support obligation of the
father, and we modify the child support order retroactive to the
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first day of the month following the filing date of the application
for modification.

II. BACKGROUND

The father and mother were married in 1985 and had two
children. After their marriage was dissolved on August 31, 1995,
certain issues were appealed to the Nebraska Court of Appeals
which entered a memorandum opinion and judgment on appeal
on April 1, 1997. Noonan v. Noonan, 5 Neb. App. xv (case No.
A-95-1153, Apr. 1, 1997). The mother was awarded custody of
the two children, and the father was ordered to pay child support
in the amount of $740 per month and to provide health insurance
for the children and was given the right to claim the children as
tax exemptions. In calculating child support, the father’s manda-
tory overtime was included as income and his student loan pay-
ments were not allowed as deductions. :

The mother filed this action for modification of child support
in Lancaster County on December 30, 1997. She claimed a
material change in circumstances had occurred since the date of
dissolution in that the father’s income had increased and the
application of the child support guidelines would result in a
variation of more than 10 percent in the father’s child support
obligation. The mother also alleged that a material change in cir-
cumstances had occurred with respect to health insurance and
that the responsibility for health insurance should be given to
her. The mother filed a motion for temporary allowances
requesting a temporary increase in child support, which the dis-
trict court denied.

On September 17, 1998, the mother’s attorney filed a motion
to set the matter for trial, and a modification hearing was held
on February 9, 1999. At the modification hearing, evidence was
adduced relating to the father’s income and deductions. First,
the father testified as to how much is deducted from his monthly
paycheck for health care expenses. The father, however, did not
show how much of the health care cost is attributable to his two
children.

Next, the father testified that at the time of the modification
hearing, he had worked approximately 6': years for his current
employer. The father testified that his hourly rate of pay at the
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time of the hearing was $19.86. He stated that he usually
receives pay raises each year and that his last raise was a 2-
percent increase. Additionally, the father testified that he is not
required to work overtime, as he was required to do at the time
the original divorce decree was entered. While the overtime
hours are no longer mandatory, the father’s testimony revealed
that he continues to work overtime at a rate of 5 hours per pay
period (every 2 weeks).

Each pay period, a percentage of the father’s wages are paid
in the form of company stock. The father testified that he sells
the stock he receives from his employer each year. The yearly
stock sales have resulted in the father’s receiving capital gains
income for the 2 years prior to the modification hearing. In 1996
and 1997, the father received capital gains of $979 and $888
respectively from the sale of stock he had received from his
employer.

The father also has student loans that he acquired during his
marriage to the mother. The father continues to make payments
on the student loans in the amount of $87.32 per month. There
is no evidence in the record regarding what the loans were used
for during the Noonans’ marriage, no evidence as to what bene-
fit the father received from the loans, nor is there evidence as to
how much of the loan is principal or interest.

The mother testified that at the time of the modification hear-
ing, she had been working for the State of Nebraska for approx-
imately 12 years. There was also evidence adduced at trial indi-
cating that the mother makes approximately $9.48 per hour as a
secretary.

Since the dissolution, there have been issues regarding the
communication between the father and the mother with respect
to health insurance for the children. The mother testified that she
had difficulties filing claims because the father’s employer
changed insurance providers and that he failed to inform her of
the changes. The father, on the other hand, testified that he gave
the mother copies of the new insurance cards as soon as he dis-
covered his employer had changed insurance providers. Because
the insurance companies with whom the mother filed claims
were not always the most current insurance company through
the father’s employer, the health care provider would turn the
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matter over to a collection agency and the mother would receive
collection notices from the agencies. She testified that since
these occurrences, she has been unable to obtain credit cards.

The father testified that he knows nothing about when or
where his children go for health care services or what claims are
filed with his insurance until he receives a statement from his
insurance company. He also testified that he did not receive
copies of his children’s past-due medical bills until the collec-
tion agencies called him. The father also claims that he is now
in the habit of calling medical care providers to be sure that he
is up to date with payments.

There is no evidence showing that health insurance coverage
stopped at any time or that the children suffered a reduction in
health care services (although, at one point, one of the children
had been dropped from the father’s health insurance coverage for
a short period of time due to a mistake by the father’s employer.
The claims that had been refused were eventually paid).

On May 4, 1999, the district court entered its order finding
that there was not a 10-percent change in the father’s child sup-
port obligation through the application of the Nebraska Child
Support Guidelines (Guidelines). The district court’s calculation
resulted in the father’s child support obligation increasing to
$805.42, just short of $814, which would be the 10-percent vari-
ation required to raise a rebuttable presumption of a material
change in circumstances under the Guidelines. Thus, the district
court found no material change in circumstances and denied the
request for an increase in child support.

In its calculations, the district court did not include the
father’s overtime wages as income, reasoning that his overtime
was considerably less than in past years and that his employer
did not require overtime. Also, the court included a deduction
for student loan payments from the father’s income, reasoning
that the Court of Appeals recognizes the payment of student
loans as a legitimate deduction from income under the
Guidelines. The worksheet attached to the district court’s order,
which is incorporated by reference into the order, shows that the
children’s income tax exemptions were assigned to the mother
in the calculation and not to the father as in the original decree.
The shift of exemptions was not requested by either party.
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The mother’s request that she be given responsibility for the
children’s health insurance, instead of the father, was denied by
the district court. The court stated that both parties have legiti-
mate reasons to carry the insurance and that both had given rea-
sons why the other party would not be reliable in carrying the
insurance. The district court also denied the mother’s request for
attorney fees.

The mother filed a motion for new trial, and the district court
overruled her motion in all relevant respects. This timely appeal
followed.

ITI. ASSIGNMENTS OF ERROR

The mother assigns, restated and renumbered, that the district
court erred in (1) failing to transfer the obligation of health insur-
ance to her; (2) calculating child support by assigning the
tax exemptions for the two children to her and not the father, not
including the father’s overtime wages and capital gains from the
sale of stock in his gross income, including the father’s student
loan payments as a deduction from income, and failing to require
the father to show that his health insurance deduction was fully
attributable to the health insurance cost for their two children; (3)
failing to award temporary child support; (4) failing to modify
the child support retroactive to the date of filing for modification;
and (5) failing to award her attorney fees.

IV. STANDARD OF REVIEW

[1,2] Modification of a dissolution decree is entrusted to the
discretion of the trial court, and although, on appeal, the issue is
reviewed de novo on the record, the decision of the trial court
will be affirmed absent an abuse of discretion. Hartman v.
Hartman, ante p. 359, 622 N.W.2d 871 (2001); Riggs v. Riggs,
ante p. 344, 622 N.W.2d 861 (2001). A judicial abuse of discre-
tion exists when a judge, within the effective limits of autho-
rized judicial power, elects to act or refrain from action, but the
selected option results in a decision which is untenable and
unfairly deprives a litigant of a substantial right or a just result
in matters submitted for disposition through a judicial system.
Riggs v. Riggs, supra.

[3] In a review de novo on the record, an appellate court re-
appraises the evidence as presented by the record and reaches its
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own independent conclusions with respect to the matters at
issue. Harris v. Harris, ante p. 75, 621 N.W.2d 491 (2001).

V. ANALYSIS

1. MODIFICATION OF CHILD SUPPORT

[4] A party seeking to modify a child support order must
show a material change of circumstances which occurred subse-
quent to the entry of the original decree or a previous modifica-
tion which was not contemplated when the prior order was
entered. Gammel v. Gammel, 259 Neb. 738, 612 N.W.2d 207
(2000). Paragraph Q of the Guidelines provides:

Application of the child support guidelines which would
result in a variation by 10 percent or more, upward or
downward, of the current child support obligation, due to
financial circumstances which have lasted 3 months and
can reasonably be expected to last for an additional 6
months, establishes a rebuttable presumption of a material
change of circumstances.

[5] The Guidelines are applied as a rebuttable presumption,
and all orders for child support shall be established in accord-
ance with the provisions of the Guidelines unless the court finds
that one or both parties have produced sufficient evidence to
rebut the presumption that the application of the Guidelines
should be applied. Sears v. Larson, 259 Neb. 760, 612 N.W.2d

- 474 (2000). '

The mother correctly argues that finding an error by the trial
court in her favor would almost certainly result in a 10-percent
change in the father’s child support obligation, thereby raising a
rebuttable presumption of a material change in circumstances.
The father’s current child support obligation is $740. A 10-
percent increase in appellee’s child support obligation would be
$814 per month or more. The trial court’s application of the
Guidelines resulted in an increase to the father’s obligation to
$805.42 per month—just short of the 10-percent change. We
now turn to the district court’s calculation of child support.

(a) Tax Exemptions
In the original divorce decree, which the district court took
judicial notice of at the modification hearing, the father was



560 261 NEBRASKA REPORTS

given the tax exemptions for the two children of the marriage.
Neither party requested that the tax exemptions be reallocated in
this modification action. While the district court did not specif-
ically mention the exemptions in its written order, the court
without explanation indicated on the Guidelines worksheet, and
in its calculations, that the mother was given three exemptions
and the father one exemption. Absent evidence and a finding to
the contrary, the father should have been given three exemptions
in the calculation and the mother one exemption as neither party
requested the change.

[6] Modifying a part of the original child support order absent
a request by either party or a reasonable explanation for the
change constitutes an abuse of discretion.

(b) Overtime and Capital Gains Income

[7,8] When a court calculates the amount of child support to
be paid, the court must consider the “Total Monthly Income,”
defined as the “income of both parties derived from all sources.”
Guidelines, paragraph D. See, also, Neb. Rev. Stat. § 42-364.16
(Reissue 1998). Thus, all income from employment must be
included in the initial calculation, which then becomes a rebut-
table presumption of appropriate support. Dueling v. Dueling,
257 Neb. 862, 601 N.W.2d 516 (1999).

[9] In our review of sources of income appropriate for con-
sideration in calculating child support, we have previously
determined that regularly earned overtime wages should be
included. Stuczynski v. Stuczynski, 238 Neb. 368, 471 N.W.2d
122 (1991). In Stuczynski, we stated that it is appropriate to con-
sider overtime wages in child support calculations “if the over-
time is a regular part of the employment and the employee can
actually expect to earn regularly a certain amount of income for
working overtime.” 238 Neb. at 374, 471 N.W.2d at 126. We
also noted that the level of income should not be based on
income that is “speculative in nature and over which the
employee has little or no control.” Id.

[10] It is logical to extend the principles stated in Stuczynski
to encompass forms of income other than overtime wages.
Consequently, if the evidence shows that a party actually earns
‘or can reasonably expect to earn a certain amount of income on
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a regular basis, it is appropriate to consider such income in cal-
culating child support. Paragraph D of the Guidelines, which
requires all sources of income to be included in calculating child
support, requires such a rule. Therefore, if the moving party
shows that the nonmoving party earns or can reasonably expect
to earn a certain amount of income on a regular basis, a rebut-
table presumption of including such income arises under the
Guidelines.

After the moving party has met its burden of proof, the non-
moving party must produce sufficient evidence to rebut the pre-
sumption that the application of the Guidelines will result in a
fair and equitable child support order before deviation from the
Guidelines is appropriate. § 42-364.16; Kalkowski v. Kalkowski,
258 Neb. 1035, 607 N.W.2d 517 (2000); Dueling v. Dueling,
supra. Thus, if the nonmoving party can show that the included
income is speculative in nature and over which the person has
little or no control, Stuczynski v. Stuczynski, supra, the pre-
sumption of including the income is rebutted and it shall be
excluded from the calculation.

(i) Overtime Wages

In Stuczynski, the husband’s overtime wages at ConAgra had
been included in his income as calculated by the district court.
We found no abuse of discretion in the inclusion of the husband’s
ConAgra overtime wages because the husband could reasonably
expect to earn a certain amount of overtime, his overtime was not
speculative in nature, and he had some control over the income.

Conversely, in the case at hand, the district court refused to
include overtime wages in calculating the father’s income. We
conclude, however, that the rule from Stuczynski extends to the
case before us: If the father earns or can reasonably expect to
earn a certain amount of income on a regular basis, such income
should be included in the child support calculation unless the
presumption is rebutted by showing that the income is specula-
tive in nature and that it is income over which the father has lit-
tle or no control.

The record shows that the father in this case does not work as
many overtime hours as he did when the original decree was
issued and that his overtime is no longer mandatory as it was
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then. The father, however, consistently works approximately 5
hours of overtime per pay period (every 2 weeks). There was no
evidence that the father expects his overtime to decrease, nor
was there any evidence that the father would work fewer hours
in the future. The evidence shows that the father regularly works
5 hours of overtime per pay period, and we infer from the evi-
dence of such consistent income that the father can reasonably
expect to continue working 5 hours of overtime per pay period.
Thus, the mother has met her burden of showing that the over-
time is a regular part of the father’s income and that he can
expect to regularly work 5 hours of overtime per pay period.

The father presented no evidence to rebut the presumption of
including the overtime wages. On the contrary, the fact that the
father consistently has 5 hours of overtime per pay period shows
that the income is not speculative, and the fact that he chooses
to work the overtime reveals that he has control over the income.

Therefore, the district court erred in excluding the overtime
wages from the father’s child support calculation. We determine
that the equivalent of 5 hours of overtime per pay period is to be
included in calculating the father’s income.

(ii) Capital Gains Income

[11] As with overtime, if the mother shows that a portion of
the father’s wages is paid in the form of stock which is regularly
sold and results in capital gains income at the end of the year, it
is appropriate to consider such income under paragraph D of the
Guidelines in calculating child support. Again, however, if the
father rebuts the presumption by showing that the sale of the
stock and the resulting capital gains income is speculative in
nature and that he has little or no control over the timing of the
future sales of the stock, the income should be excluded.

In the instant case, the father received stock as part of his
compensation and his employer reduced his cash wages by the
value of the stock. His biweekly pay stub shows that he receives
6 percent of his wages in the form of stock. The record shows
that during the 2 years prior to the modification hearing, the
father regularly sold the stock within months after he received it
and that he consistently received capital gains income from
those sales. He reported capital gains income of $979 and $888
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in the 2 years prior to this action from the sale of the stock he
received from his employer. Absent evidence to the contrary, the
record supports the conclusion that capital gains income has
been and will be a regular part of the father’s income. Therefore,
it is to be included in his income calculation unless the father
can rebut the presumption by showing that the sale of the stock
and resulting capital gains income is speculative in nature and
that he has little or no control over the disposition of the stock.

There is no evidence in the record offered by the father show-
ing why the capital gains income should not be included in the
child support calculation. To the contrary, the evidence before us
reveals that the father (1) receives stock as part of his compen-
sation, (2) sells the stock each year, and (3) has consistently
received capital gains income from the sales of the stock. Thus,
the father has not rebutted the presumption of including the cap-
ital gains income in the child support calculation.

Therefore, the district court erred in not including the capital
gains income in the child support calculation. Based on our de
novo review of the record, we determine that the equivalent of
$933.50 of yearly capital gains income, which is his average
capital gains income from the previous 2 years, is to be included
in calculating the father’s income. Further, we determine that
such income is to be divided by 12 and included in the calcula-
tion of the father’s monthly income prior to the calculation of
federal taxes. Short-term capital gains, which are gains on the
sale of stock held for less than 1 year, are taxable at the same
rates as ordinary income. See, LR.C. § 1222(1) (1994); 33A Am.
Jur. 2d Federal Taxation { 11125 (2000).

(c) Student Loan Payments

Paragraph E of the Guidelines provides a specific list of
deductions from income that may be subtracted in calculating
child support. Student loan payments are not specifically pro-
vided for in that list of deductions. Under the Guidelines, a devi-
ation is permissible whenever application of the Guidelines in
an individual case would be unjust or inappropriate. Guidelines,
paragraph C(5). Deviations from the Guidelines also must take
into account the best interests of the child. Brooks v. Brooks,
ante p. 289, 622 N.W.2d 670 (2001).
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In Sears v. Larson, 259 Neb. 760, 612 N.W.2d 474 (2000), we
determined that a trial court may, in appropriate cases, deviate
from the Guidelines to allow a deduction from income based on
a parent’s student loan payment. In order to do so, however, we
held that it is the moving party’s burden to prove that an appli-
cation of the Guidelines without a deviation based on his or her
student loan obligation would produce an unjust result. Id. In
Sears, we found that the moving party had failed to meet such
burden. We noted that there was nothing in the record regarding
the amount of the loans, the terms of the loans, the amount
attributable to principal and interest, and the amount of the loans
that were used for education, child support, or other expendi-
tures. Id. Therefore, we concluded that because the moving
party had not proved that the district court should have deviated
from the Guidelines by considering the loans, the district court
did not abuse its discretion in refusing to consider the loan obli-
gations in computing child support.

In the instant case, the district court did permit a deviation
from the Guidelines by including the father’s student loan pay-
ments as a deduction from income. The only evidence at the
modification hearing relating to student loans was the amount of
the monthly payment and the fact that the debt was incurred dur-
ing the Noonans’ marriage. Aside from the fact that the father’s
student loan payments were not allowed as deductions in the
original proceedings, we note that there is nothing in the record
to indicate the total amount of the father’s loans, the terms of the
loans, the amounts attributable to principal and interest, or what
amounts were used for education, child support, or other
expenses. There is also no evidence that reveals whether the loan
terms allow the father to reduce the size of the monthly payment.

It was the father’s burden to prove that an application of the
Guidelines without a deviation based on his student loan obliga-
tion would produce an unjust result. /d. We find that the father
failed to meet this burden and that therefore, the district court
abused its discretion by including the father’s student loan obli-
gation as a deduction in calculating child support. However, our
conclusion in Sears v. Larson, supra, remains intact—i.e., para-
graph C(5) of the Guidelines allows a trial court in an appropri-
ate case to deviate from the Guidelines to allow a deduction
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from income based on a parent’s student loan payment.
Deviation was not appropriate in the case at bar because the
father failed to meet his burden of proof.

(d) Health Insurance Cost

[12,13] Paragraph E(3) of the Guidelines states that “[t]he
increased cost to the parent for health insurance for the
child(ren) of the parent shall be allowed as a deduction from
gross income. The parent requesting an adjustment for health
insurance premiums must submit proof of the cost of the pre-
mium.” See, also, Rauch v. Rauch, 256 Neb. 257, 590 N.W.2d
170 (1999). In Rauch, we held that the parent claiming a deduc-
tion for health insurance must show that he or she has incurred
an increased cost to maintain the coverage for the children over
what it would cost to insure himself or herself. The party claim-
ing the deduction must show how much of the health insurance
premium is attributable to the children. Id.

In the instant case, the father has the burden of showing the
amount his insurance increased due to the coverage of his two
children in order for him to claim health insurance as a deduc-
tion from income in calculating child support. While there is
evidence of his total health insurance cost, the record is devoid
of evidence indicating how much of the father’s insurance pre-
miums are attributable to the children. In fact, at the modifica-
tion hearing, the father could not remember how much his insur-
ance premium was at all. We conclude that the district court
erred in granting the father a deduction for health insurance
without determining how much of the health insurance premium
was attributable to the children.

(e) Child Support Calculation

Having concluded that the district court erred in (1) shifting
the tax exemptions for the two children to the mother, (2) not
including the father’s overtime payments and regularly earned
capital gains in income, and (3) deducting the father’s student
loan payment and health insurance costs from income, we must
now calculate the parties’ child support obligation in our de
novo review of the record. Because Social Security taxes and
state income taxes are not deducted from capital gains income,



566 261 NEBRASKA REPORTS

the father’s state tax and FICA calculations are based on his
monthly income excluding capital gains income, or $3,549.93.
Thus, in utilizing the relevant provisions from the state and fed-
eral tax codes in effect on the date of the trial, we find, in our de
novo review, that worksheet 1 is properly computed as follows:

Mother  Father
Combined
1. Total monthly income from all sources
(except payments received for children
of prior marriages and all means-

tested public assistance benefits) 1,643.20 3,627.72
a. Nontaxable income (voluntary

contribution to 401K) 267.20
2. Deductions
a. Taxes Federal __159.61 _ 386.30
State 3544 _130.35
b. FICA 12570 _271.57
c. Health insurance
d. Mandatory retirement 71.15
e. Child support previously ordered
for other children
f. Total deductions 39190 _788.22
3. Monthly net income 1,251.30 3.106.70
4. Combined monthly net income 4,358.00
5. Combined annual net income 52,296.00
6. Percent contribution of each parent 28.7% 71.3%
7. Monthly support from table 1 1,436.44
8. Each parent’s share 41244 1,024.00

We conclude that there has been a material change in circum-
stances in that the application of the Guidelines results in a vari-
ation of more than 10 percent in the father’s child support obli-
gation, see Guidelines, paragraph Q; therefore, the father’s child
support obligation is to increase to $1,024 per month for the par-
ties’ two minor children and, utilizing worksheet 4, to $698.70
when one child remains in the household.

2. TEMPORARY CHILD SUPPORT
The mother argues that the district court erred in failing to
award a temporary increase in child support during the pend-
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ency of this action. We disagree. The district court’s determina-
tion to deny temporary support based on the affidavit supplied
by the mother was not an abuse of discretion.

3. RETROACTIVE MODIFICATION

The mother also claims that the father’s increased child sup-
port obligation should be effective as of the date that she filed
for the modification. The initial determination regarding the
retroactive application of the modification order is normally
entrusted to the discretion of the trial court, see Sears v. Larson,
259 Neb. 760, 612 N.W.2d 474 (2000); however, the district
court did not modify the original decree in the instant case.
Therefore, the determination regarding retroactivity is left to
this court based on our de novo review of the record.

[14-17] We recently stated that the rule, absent equities to the
contrary, should generally be that the modification of a child
support order should be applied retroactively to the first day of
the month following the filing date of the application for modi-
fication. Riggs v. Riggs, ante p. 344, 622 N.W.2d 861 (2001).
This court reiterated that the main principle behind the
Guidelines is to recognize the equal duty of both parents to con-
tribute to the support of their child in proportion to their respec-
tive net incomes. Id. See, also, Guidelines, paragraph A. The
paramount concern and question in determining child support,
whether in the initial marital dissolution action or in the pro-
ceedings for modification of decree, is the best interests of the
child. Riggs v. Riggs, supra. We also observed that the child and
custodial parent should not be penalized, if it can be avoided, by
the delay inherent in our legal system. /d.

In the instant case, the mother filed her petition seeking a mod-
ification of the decree and an increase of child support on Decem-
ber 30, 1997. During discovery in this action, the mother had
interrogatories sent to the father on March 27, 1998. The mother
testified that on May 27, she asked her attorney to send a letter to
the father’s attorney requesting answers to the interrogatories. On
June 22, the mother directed her attorney to file a motion to com-
pel answers to the interrogatories, and a hearing was set for July
10. The interrogatories were answered on July 6, 1998, 4 days
prior to the hearing on the motion to compel and more than 3
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months after the interrogatories were sent. The mother testified
that she thought the answers to interrogatories regarding manda-
tory retirement were incorrect, so she sent follow-up requests for
admissions to clear up issues regarding whether the father’s retire-
ment contributions were mandatory or voluntary.

The requests for admissions were sent on July 18, 1998, and
were objected to by the father’s attorney. The requests were
eventually answered on September 11, and the father admitted
that his employer does not have mandatory retirement, despite
statements to the contrary in the interrogatories.

On September 16, 1998, the mother’s attorney filed a motion to
set the matter for trial, and a modification hearing was eventually
held on February 9, 1999. On May 4, the district court entered its
order denying the mother’s request for an increase in child sup-
port. The mother filed a timely motion for new trial, which was
denied, and she then promptly filed an appeal to this court.

We determine that the equities involved in this case require
that the modified support obligation become effective as of
January 1, 1998, the first day of the month following the date of
the filing of the mother’s petition for modification. The record
reveals no delay caused by the mother, and the children in this
case should not be penalized by the delay inherent in the legal
process, nor should the noncustodial parent gratuitously benefit
from the delay. See Riggs v. Riggs, supra. Given the father’s
dilatory actions in this matter and the fact that he -is earning suf-
ficient income to pay the increased child support, we find that
the increase in his child support obligation should be retroactive
to January 1, 1998.

4. ATTORNEY FEES

[18] The mother’s next assignment of error is that the district
court abused its discretion in not awarding attorney fees in the
instant action. In an action for modification of a marital dissolu-
tion decree, the award of attorney fees is discretionary with the
trial court, is reviewed de novo on the record, and will be
affirmed in the absence of an abuse of discretion. Riggs v. Riggs,
ante p. 344, 622 N.W.2d 861 (2001).

[19] Obviously, the mother did not prevail in the lower court,
and the court no doubt took that into consideration when deny-

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































