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APPELLEE, V. HEADLINERS—-1299 FarnaM, LLC, AN OHIO
LIMITED LIABILITY COMPANY, AND RETAIL CONSTRUCTION,
LLC, AN OHIO LIMITED LIABILITY COMPANY, APPELLEES,
AND HEADLINERS ENTERTAINMENT GROUP, INC.,

A DELAWARE CORPORATION, APPELLANT.

727 N.W.2d 724

Filed February 27, 2007. No. A-06-1361.

Jurisdiction. The question of jurisdiction is a question of law.

Attorney Fees: Appeal and Error. Attorney fees can be awarded against a party
bringing an appeal that is without rational argument based on law and evidence.
Constitutional Law: Jurisdiction: Legislature: Appeal and Error. Jurisdiction is
vested in an appellate court through the state Constitution and the Legislature, Neb.
Const. art. V, § 2, and Neb. Rev. Stat. § 24-204 (Reissue 1995).

Constitutional Law: Supreme Court: Jurisdiction: Appeal and Error. Except in
those cases wherein original jurisdiction is specially conferred by Neb. Const. art. v,
§ 2, the Nebraska Supreme Court exercises appellate jurisdiction, and such appellate
jurisdiction can be conferred only in the manner provided by statute.

Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire
jurisdiction of an appeal, there must be a judgment, decree, or final order entered by
the court from which the appeal is timely taken.

i _.Anappeliate court is without jurisdiction to entertain appeals from
nonfinal orders.

Judgments: Final Orders. A judgment rendered by the district court that is merely a
step or proceeding within the overall action is not a special proceeding within the
meaning of Neb. Rev. Stat. § 25-1902 (Reissue 1995).

Rules of the Supreme Court: Motions to Dismiss: Final Orders. An order over-
ruling a pretrial motion to dismiss pursuant to Neb. Ct. R. of Pldg. in Civ. Actions
12(b)(1), (2), and (6) (rev. 2003) is not a final order.

Attorney Fees: Words and Phrases. As used in Neb. Rev. Stat. § 25-824(2) (Reissue
1995) concerning allowance of an attorney fee, “frivolous” means a legal position
wholly without merit, that is, without rational argument based on law and evidence to
support a litigant’s position in the lawsuit.

Attorney Fees: Costs. No attorney fees or costs shall be assessed if a claim or defense
was asserted by an attorney or party in a good faith attempt to establish a new theory
of law in this state.

Appeal from the District Court for Douglas County:

MARLON A. PoLK, Judge. Appeal dismissed.

George A. Sutera, of Sutera Law Office, for appellant.
Thomas O. Kelley, of McGrath, North, Mullin & Kratz, P.C,,

L.L.O., for appellee Qwest Business Resources, Inc.
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CARLSON, MOORE, and CASSEL, Judges.

CassEL, Judge.
INTRODUCTION

This appeal presents the first opportunity for a Nebraska
appellate court to determine whether an order overruling a pre-
trial motion to dismiss pursuant to Neb. Ct. R. of Pldg. in Civ.
Actions 12(b)(1), (2), and (6) (rev. 2003) is a final order. Because
this appeal was taken from an order which is not final, we lack
Jurisdiction, and accordingly, we dismiss the appeal.

BACKGROUND

Qwest Business Resources, Inc. (Qwest), a Colorado corpo-
ration, commenced this action in the district court for Douglas
County, Nebraska, against three defendants. As against appel-
lee Headliners—1299 Farnam, LL.C (1299), an Ohio limited lia-
bility company, Qwest alleged that in order for 1299 to operate a
restaurant, Qwest leased certain real estate to 1299, which was
then known as 1299 Farnam, LLC. Qwest also alleged that ap-
pellee Headliners Entertainment Group, Inc. (Headliners), a
Delaware corporation, had “acquired” 1299 in 2005 and that in
or about September 2005, Headliners changed the name of 1299
to include the reference to Headliners. Qwest alleged various
breaches of the lease agreement and asserted claims against
1299 and Headliners for forcible entry and detainer, against 1299
for unpaid rents and other damages for breach of the lease, and
against Headliners upon various theories including consolida-
tion, merger, or express or implied agreement that Headliners
was liable for 1299’s debts and obligations. Qwest also named as
a defendant appellee Retail Construction, LLC (Retail), an Ohio
limited liability company, and asserted a claim against Retail
based upon breach of a written guaranty of the lease to 1299.

On September 21, 2006, Headliners filed a motion to dismiss,
citing rule 12(b)(1) and (2). However, in the body of the motion,
Headliners specifically asserted that the district court lacked
jurisdiction over the subject matter with regard to Headliners
and that Qwest’s complaint failed to state a claim upon which
relief could be granted against Headliners.

By an order entered November 8, 2006, the district court
denied the motion. Headliners appeals.
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MOTION FOR SUMMARY DISMISSAL

Qwest has filed a motion for summary dismissal for lack of
jurisdiction pursuant to Neb. Ct. R. of Prac. 7B(1) (rev. 2001).
Qwest asserts that the order of the district court overruling
Headliners’ motion to dismiss was not a final order and that con-
sequently, this court lacks jurisdiction of this appeal. Qwest also
asserts that Headliners’ appeal is frivolous and seeks attorney
fees pursuant to Neb. Rev. Stat. § 25-824(2) (Reissue 1995).

STANDARD OF REVIEW

[1] The question of jurisdiction is a question of law. Nebraska
Dept. of Health & Human Servs. v. Struss, 261 Neb. 435, 623
N.W.2d 308 (2001).

[2] Attorney fees can be awarded against a party bringing an
appeal that is without rational argument based on law and evi-
dence. Daily v. Board of Ed. of Morrill Cty., 256 Neb. 73, 588
N.W.2d 813 (1999).

ANALYSIS

[3,4] Jurisdiction is vested in an appellate court through the
state Constitution and the Legislature, Neb. Const. art. V, § 2,
and Neb. Rev. Stat. § 24-204 (Reissue 1995). Nebraska Dept. of
Health & Human Servs. v. Struss, supra. Except in those cases
wherein original jurisdiction is specially conferred by Neb.
Const. art. V, § 2, the Nebraska Supreme Court exercises appel-
late jurisdiction, and such appellate jurisdiction can be con-
ferred only in the manner provided by statute. Nebraska Dept. of
Health & Human Servs. v. Struss, supra.

[5,6] For an appellate court to acquire jurisdiction of an
appeal, there must be a judgment, decree, or final order entered
by the court from which the appeal is timely taken. City of
Ashland v. Ashland Salvage, 271 Neb. 362, 711 N.W.2d 861
(2006). An appellate court is without jurisdiction to entertain
appeals from nonfinal orders. Thompson v. Kiewit Constr. Co.,
258 Neb. 323, 603 N.W.2d 368 (1999). Qwest contends that the
district court’s order was nonfinal. Because Nebraska has only
recently adopted rules of pleading similar to federal notice
pleading procedures, the Nebraska appellate courts have not
previously considered whether an order overruling a motion to
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dismiss pursuant to rule 12(b) constitutes a final order. However,
federal courts have addressed the issue.

In construing Nebraska’s current pleading rules, the Nebraska
Supreme Court has looked to federal cases interpreting similar
federal rules. See, In re Adoption of Kenten H., 272 Neb. 846,
725 N.W.2d 548 (2007); Weeder v. Central Comm. College, 269
Neb. 114, 691 N.W.2d 508 (2005). Although Headliners appears
to rely on rules 12(b)(1) and (6), its motion also refers to rule
12(b)(2). For our purposes, we may disregard this uncertainty
because federal case law holds that a denial of such motion is
not appealable, for lack of a final order, as to all three grounds.
See, Catlin v. United States, 324 U.S. 229, 65 S. Ct. 631, 89 L.
Ed. 911 (1945) (denial of motion to dismiss, even when motion
is based upon jurisdictional grounds, is not immediately review-
able); Rux v. Republic of Sudan, 461 E3d 461 (4th Cir. 2006)
(order denying motion to dismiss for lack of personal jurisdic-
tion is not final order); Ridpath v. Board of Governors Marshall
University, 447 F.3d 292 (4th Cir. 2006) (normally, denial of
motion to dismiss for failure to state claim is not final order).
Although the U.S. Supreme Court—applying what has become
known as the collateral order doctrine—has carved out a small
class of trial court decisions that, though short of a final judg-
ment, are immediately appealable, such decisions are appeal-
able because they “finally determine claims of right separable
from, and collateral to, rights asserted in the action, too impor-
tant to be denied review and too independent of the cause itself
to require that appellate consideration be deferred until the whole
case is adjudicated.” Cohen v. Beneficial Loan Corp., 337 U.S.
541, 546, 69 S. Ct. 1221, 93 L. Ed. 1528 (1949). Headliners does
not contend that the collateral order doctrine applies in the case
before us, and we now turn to Headliners’ specific arguments.

First, Headliners cites decisions, such as Bohaboj v. Rausch,
272 Neb. 394, 721 N.W.2d 655 (2006), setting forth standards
of review applicable to orders granting motions to dismiss.
Headliners then asserts, without any supporting citation, that “if
this [c]ourt has authority to rule upon a grant of a [m]otion to
[d]ismiss[,] conversely this [c]ourt should have authority to rule
on a denial of the same.” This notion flies in the face of the well-
accepted rule that if an order is interlocutory, immediate appeal
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from the order is disallowed so that courts may avoid piecemeal
review, chaos in trial procedure, and a succession of appeals
granted in the same case to secure advisory opinions to govern
further actions of the trial court. See Smith v. Lincoln Meadows
Homeowners Assn., 267 Neb. 849, 678 N.W.2d 726 (2004).

[7,8] Headliners next attempts to argue that an order denying
a motion to dismiss falls within the definition of a final order,
specifically, as “an order affecting a substantial right made.in
a special proceeding,” see Neb. Rev. Stat. § 25-1902 (Reissue
1995). Once again, without any supporting authority for the par-
ticular proposition, Headliners contends that a motion to dismiss
is a special proceeding. A judgment rendered by the district court
that is merely a step or proceeding within the overall action is not
a special proceeding within the meaning of § 25-1902. Mumin v.
Dees, 266 Neb. 201, 663 N.W.2d 125 (2003) (order overruling
motion for default judgment). See, also, Knoell Constr. Co., Inc.
v. Hanson, 208 Neb. 373, 303 N.W.2d 314 (1981) (order over-
ruling motion for leave to file amended pleading). We conclude
that the order overruling Headliners’ motion to dismiss was a
step or proceeding within the overall action and thus was not
made in a special proceeding within the meaning of § 25-1902.
An order overruling a pretrial motion to dismiss pursuant to rule
12(b)(1), (2), and (6) is not a final order. We therefore reject
Headliners’ arguments and determine that the order was not final.
Consequently, we must dismiss the appeal. Before doing so, we
turn to Qwest’s request for attorney fees on appeal.

[9] Qwest also asserts that this court should, pursuant to
§ 25-824(2), award Qwest attorney fees related to this appeal,
claiming that the appeal is frivolous. Section 25-824(2) requires
that with certain exceptions, the court shall award as part of its
judgment, and in addition to any other costs otherwise assessed,
reasonable attorney fees and court costs against any attorney or
party who has brought or defended a civil action that alleges a
claim or defense which a court determines is frivolous or made
in bad faith. As used in § 25-824(2) concerning allowance of an
attorney fee, “frivolous” means a legal position wholly without
merit, that is, without rational argument based on law and evi-
dence to support a litigant’s position in the lawsuit. See Surratt
v. Watts Trucking, 249 Neb. 35, 541 N.W.2d 41 (1995).
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{10] However, no attorney fees or costs shall be assessed if a
claim or defense was asserted by an attorney or party in a good
faith attempt to establish a new theory of law in this state.
Greenwalt v. Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d 560
(1997). While we are not persuaded by Headliners’ arguments,
given the absence of any prior Nebraska case addressing the
finality of an order denying a motion to dismiss, we cannot con-
clude that Headliners’ appeal was frivolous. We therefore deter-
mine that Qwest is not entitled to attorney fees.

CONCLUSION

Because an order denying a motion to dismiss made pur-

suant to rule 12(b)(1), (2), or (6) is not a final order, we lack

jurisdiction and must dismiss the appeal. We also conclude that

Headliners’ contentions were not wholly without rational argu-

ment, and we decline to characterize Headliners’ appeal as
frivolous.

APPEAL DISMISSED.

JAMES WIDTFELDT, APPELLANT, V. TAX EQUALIZATION AND
Review CommissioN AND HoLt CounTy BoARrD
OF EQUALIZATION, APPELLEES.
728 N.W.2d 295

Filed March 6, 2007. No. A-06-1296.

1. Taxation: Judgments: Appeal and Error. Appellate review of a Tax Equalization
and Review Commission decision shall be conducted for error on the record.

2. Jurisdiction: Appeal and Error. It is not only within the power but the duty of an
appellate court to determine whether such appellate court has jurisdiction over the
subject matter of an appeal.

3. Administrative Law: Jurisdiction: Appeal and Error. When an administrative
agency lacks subject matter jurisdiction over a claim, the courts also lack subject
matter jurisdiction on appeal.

4. Taxation: Valuation: Real Estate. For protests of real property in tax valuation
cases, a protest shall be filed for each parcel.

5. Taxation: Jurisdiction: Appeal and Error. The Tax Equalization and Review
Commission obtains exclusive jurisdiction over an appeal when (1) the commission
has the power or authority to hear the appeal; (2) an appeal is timely filed; (3) the
filing fee, if applicable, is timely received and thereafter paid; and (4) in the case
of an appeal, a copy of the decision, order, determination, or action appealed from,
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or other information that documents the decision, order, determination, or action
appealed from, is timely filed.

6. Taxation: Jurisdiction: Fees: Appeal and Error. A filing fee must be timely
received by the Tax Equalization and Review Commission in order for the com-
mission to have jurisdiction over the appeal.

7. Administrative Law: Statutes. A legislative enactment may properly confer gen-
eral powers upon an administrative agency and delegate to the agency the power to
make rules and regulations concerning the details of the legislative purpose.

8. Administrative Law. Agency regulations, properly adopted and filed with the
Secretary of State of Nebraska, have the effect of statutory law.

9. Administrative Law: Statutes. In order to be valid, a rule or regulation must be
consistent with the statute under which the rule or regulation is promulgated.

Appeal from the Nebraska Tax Equalization and Review
Commission. Appeal dismissed.

James Widtfeldt, pro se.

Steven A. Keetle for appellee Tax Equalization and Review
Commission.

Irwin, CARLSON, and CasseL, Judges.

CassEL, Judge.
INTRODUCTION

As we have explained on several previous occasions, we closely
examine all cases in their initial stages to ensure that jurisdiction
has been properly conferred and to quickly terminate appeals
where we lack jurisdiction. See, e.g., Widtfeldt v. Holt Cty. Bd. of
Equal., 12 Neb. App. 499, 677 N.W.2d 521 (2004). Because James
Widtfeldt failed to submit a separate filing fee with each appeal,
the Tax Equalization and Review Commission (TERC) lacked
jurisdiction over each appeal from the lower tribunal and we lack
jurisdiction over Widtfeldt’s attempt to appeal to this court.

BACKGROUND

On June 30, 2006, Widtfeldt filed at least 75 separate property
valuation protests with the Holt County Board of Equalization
(the Board) regarding tax year 2006 values placed on his prop-
erties. On July 24, the Board denied his protests, at least as to
the 75 properties which pertain to the case before us. On August
21, Widtfeldt appealed the Board’s denials to TERC. Widtfeldt
filed a separate appeal form for each decision he appealed; he
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consequently filed at least 75 separate appeals—one for each par-
cel of property at issue.

On October 17, 2006, TERC’s legal counsel sent a letter to
Widtfeldt explaining that TERC received Widtfeldt’s appeals, but
that “75 of these appeals” were incomplete because they were
missing the required $25 filing fee. (We infer from the quoted
language that at least one other appeal may have been complete.)
One of the 75 appeals was also missing a copy of the final deci-
sion from which Widtfeldt was attempting to appeal. The letter
informed Widtfeldt that because 75 of his appeals were incom-
plete, TERC was returning the incomplete appeals to him and
TERC would be unable to process the appeals because the time
for filing them had expired. The letter explained that the dead-
line for filing appeals was August 24. The letter also noted that
the initial documents sent by Widtfeldt were postmarked August
22 and received by TERC on August 23 and that a second set
of materials sent by Widtfeldt containing the above-mentioned
missing copy of the final decision, but which did not complete
the appeals, was postmarked August 24 and received by TERC
on August 28.

On November 17, 2006, Widtfeldt filed a petition for review
in this court pursuant to Neb. Rev. Stat. § 77-5019 (Cum. Supp.
2006). He alleges in his petition that TERC should have allowed
him to proceed on all of his appeals with one filing fee instead of
requiring a filing fee for each appeal. He requests that we enter
an order granting him permission to proceed on all of his appeals
to TERC with one filing fee.

STANDARD OF REVIEW

[1,2] Appellate review of a TERC decision shall be conducted
for error on the record. Falotico v. Grant Cty. Bd. of Equal.,
262 Neb. 292, 631 N.W.2d 492 (2001). It is not only within the
power but the duty of an appellate court to determine whether
such appellate court has jurisdiction over the subject matter of an
appeal. See Washington Cty. Bd. of Equal. v. Rushmore Borglum,
11 Neb. App. 377, 650 N.W.2d 504 (2002).

ANALYSIS :
We begin by observing that Widtfeldt’s petition for review filed
with this court expressly invokes § 77-5019, which states: “Nothing
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in this section shall be deemed to prevent resort to other means of
review, redress, or relief provided by law.”” We are not presented,
for example, with an action for writ of mandamus. Mandamus
is defined as an extraordinary remedy, not a writ of right, issued
to compel the performance of a purely ministerial act or duty,
imposed by law upon an inferior tribunal, corporation, board, or
person, where (1) the relator has a clear right to the relief sought,
(2) there is a corresponding clear duty existing on the part of the
respondent to perform the act, and (3) there is no other plain and
adequate remedy available in the ordinary course of law. Crouse
v. Pioneer Irr. Dist., 272 Neb. 276, 719 N.W.2d 722 (2006). Thus,
our jurisdiction relies solely upon the right of review conferred by
§ 77-5019, which jurisdiction in turn depends upon the existence
of jurisdiction in the tribunal below.

[3] When an administrative agency lacks subject matter juris-
diction over a claim, the courts also lack subject matter jurisdic-
tion on appeal. Creighton St. Joseph Hosp. v. Tax Eq. & Rev.
Comm., 260 Neb. 905, 620 N.W.2d 90 (2000); R-D Investment
Co. v. Board of Equal. of Sarpy Cty., 247 Neb. 162, 525 N.W.2d
221 (1995). We therefore examine the jurisdictional basis for
Widtfeldt’s 75 appeals before TERC, which examination requires
us to review the particular statutes establishing the procedures
before the Board and governing the right to appeal to TERC.

Widtfeldt’s petition for review asserts that he should be allowed
to proceed on all of his appeals although he submitted only one
filing fee, because he owns all of the parcels of land at issue, all of
the parcels are located in the same county, and there are similar
grounds to appeal the Board’s decision in each case. We conclude
that Widtfeldt’s position is not supported by the law.

[4] The law requires a protesting taxpayer to submit a separate
protest for each parcel of real estate. Neb. Rev. Stat. § 77-1502
(Cum. Supp. 2006) authorizes a taxpayer to challenge the value
placed on his or her real property before the county board of
equalization. “For protests of real property, a protest shall be filed
for each parcel.” Id. The record in the case before us shows 75
instances of such protests. In each instance, Widtfeldt submitted
a separate protest form to the Board. A county board of equaliza-
tion is then required to render a decision on the protest. See id.
Each of the protest forms provides a place for the decision of the



414 15 NEBRASKA APPELLATE REPORTS

county board of equalization to be recorded. In the instant case,
the Board recorded its decision regarding each parcel in the des-
ignated place on the form submitted for that particular parcel.
[5] The statutes governing appeals from a county board of
equalization to TERC now contemplate a separate appeal from
each decision of the county board of equalization and require
a separate filing fee for each appeal. Neb. Rev. Stat. § 77-5007
(Cum. Supp. 2006) generally confers authority to TERC to hear
and determine appeals from any county board of equalization.
Neb. Rev. Stat. § 77-1510 (Cum. Supp. 2006) authorizes an appeal
to TERC from “[a]ny action of the county board of equalization.”
Neb. Rev. Stat. § 77-5013 (Cum. Supp. 2006) sets forth specific
requirements which must be met before TERC acquires jurisdic-
tion over such appeals and provides:
(1) [TERC] obtains exclusive jurisdiction over an appeal
... when:
(a) [TERC] has the power or authority to hear the appeal

(b) An appeal . . . is timely filed;

(c) The filing fee, if applicable, is timely received and
thereafter paid; and

(d) In the case of an appeal, a copy of the decision, order,
determination, or action appealed from, or other informa-
tion that documents the decision, order, determination, or
action appealed from, is timely filed.

Only the requirements of this subsection shall be deemed
Jjurisdictional.

(3) The filing fee for each appeal . . . filed with [TERC]
is twenty-five dollars . . . .

(4) The form and requirements for execution of an
appeal . .. may be specified by [TERC] in its rules and
regulations.

For an appeal from a decision of a county board of equaliza-
tion to be timely, it must be filed with TERC “on or before August
24> § 77-1510.

Giving effect to the purpose and intent of the Legislature as
ascertained from the entire language of the above statutes con-
sidered in their plain, ordinary, and popular sense, see Creighton
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St. Joseph Hosp. v. Tax Eq. & Rev. Comm., 260 Neb. 905, 620
N.W.2d 90 (2000), we determine that a separate filing fee must
accompany each appeal to TERC. If a fee is not timely submitted
with the appeal, TERC will not have jurisdiction over the appeal.

[6] We recognize that § 77-5013 has been amended in two
instances since the decision of the Nebraska Supreme Court in
Creighton St. Joseph Hosp. v. Tax Eq. & Rev. Comm., supra. In
that case, the court determined that § 77-5013 did not require that
a filing fee be paid at the outset to confer jurisdiction upon TERC.
The Supreme Court stated in its decision that if the Legislature
intended for the $25 filing fee to be a jurisdictional requirement,
it could have included jurisdictional language in § 77-5013.
Because it did not, the Supreme Court refused to read additional
requirements into the statute. However, when Creighton St. Joseph
Hosp. v. Tax Eq. & Rev. Comm. was decided, § 77-5013 contained
none of the jurisdictional language that the current version sets
forth. Since the Supreme Court issued its decision in Creighton
St. Joseph Hosp. v. Tax Eq. & Rev. Comm., the Legislature has
added jurisdictional language to § 77-5013. See 2001 Neb. Laws,
L.B. 170, and 2004 Neb. Laws, L.B. 973. Clearly, the Legislature
responded to the court’s decision in Creighton St. Joseph Hosp.
v. Tax Eq. & Rev. Comm. and added language demonstrating
its intent to make the requirements of § 77-5013(1) mandatory
and jurisdictional. We hold that under the current version of
§ 77-5013, a filing fee must be timely received by TERC in order
for TERC to have jurisdiction over the appeal.

[7-9] Regulations adopted by TERC also address the require-
ments for perfecting an appeal with TERC. Before discussing the
regulations, we acknowledge that a legislative enactment may
properly confer general powers upon an administrative agency
and delegate to the agency the power to make rules and regula-
tions concerning the details of the legislative purpose. City of
Omaha v. Kum & Go, 263 Neb. 724, 642 N.W.2d 154 (2002).
Agency regulations, properly adopted and filed with the Secretary
of State of Nebraska, have the effect of statutory law. Id. In order
to be valid, a rule or regulation must be consistent with the statute
under which the rule or regulation is promulgated. Id.

Neb. Rev. Stat. § 77-5021 (Reissue 2003) grants TERC the
power to adopt and promulgate rules and regulations to carry
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out its constitutional or statutory purposes, powers, or author-
ity. TERC has adopted several regulations that are relevant to
the issues before us. One regulation states that a filing fee must
accompany an appeal to TERC and that an appeal filed without a
filing fee will not be accepted by TERC and will not be deemed
perfected. See 442 Neb. Admin. Code, ch. 5, § 001.05 (2005).
Another regulation provides that TERC lacks jurisdiction over
appeals or petitions which are filed out of time or which other-
wise fail to comply with § 77-5013. 442 Neb. Admin. Code, ch. 5,
§ 001.06 (2005). The regulations further support our determina-
tion that TERC lacked jurisdiction over Widtfeldt’s appeals, and
therefore, we also lack jurisdiction to hear Widtfeldt’s claims.

CONCLUSION

The relevant statutes require a separate tax valuation protest
for each parcel of real estate and a separate filing fee for each
appeal from a county board of equalization decision to TERC.
Because TERC did not timely receive the required filing fee in
each of the 75 appeals, it lacked jurisdiction over the appeals. It
necessarily follows that we lack jurisdiction over the appeal from

TERC. We therefore dismiss Widtfeldt’s appeal.
APPEAL DISMISSED.

STATE OF NEBRASKA, APPELLEE, V.
JEFFREY L. VOLCEK, APPELLANT.
729 N.W.2d 90

Filed March 13, 2007. Nos. A-06-568, A-06-569.

1. Criminal Law: Sentences: Judgments. In a criminal case, the judgment is the
sentence.

2. Constitutional Law: Statutes: Jurisdiction: Time: Appeal and Error. The appel-
late jurisdiction of a court is contingent upon timely compliance with constitutional
or statutory methods of appeal.

3. Sentences: Probation and Parole: Waiver: Final Orders: Appeal and Error.
Sentencing orders in which a defendant is sentenced to probation with one term of
probation’s being a jail term that may or may not ultimately be waived by the court
are final, appealable orders.

4. Convictions: Ordinances: Sentences: Judicial Notice: Appeal and Error. When

*  considering an assignment of error claiming the imposition of an excessive sentence
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upon a conviction based on a municipal ordinance, an appellate court will not take
judicial notice of the ordinance specifying the penalties for a violation unless the
ordinance is made a part of the bill of exceptions or is included in the certified tran-
script prepared by the clerk of the county court.

5. Records: Appeal and Error. It is incumbent upon the appellant to present a record
which supports the errors assigned; absent such a record, as a general rule, the deci-
sion of the lower court as to those errors is to be affirmed.

6. Records: Ordinances: Appeal and Error. Where no ordinance which specifies the
penalties for a violation is in the record to review, the appellate courts do not address
excessive sentence assignments of error.

Appeal from the District Court for Douglas County, J. Patrick
MuLLen, Judge, on appeal thereto from the County Court for
Douglas County, LAWRENCE BARRETT, Judge. Appeal in No.
A-06-568 dismissed. Judgment of District Court in No. A-06-569
affirmed.

Jeff T. Courtney for appellant.

Paul D. Kratz, Omaha City Attorney, Martin J. Conboy III,
Omaha City Prosecutor, and J. Michael Tesar for appellee.

INnBODY, Chief Judge, and Irwiv and MoOORE, Judges.

Irwin, Judge.
I. INTRODUCTION

Jeffrey L. Volcek brings these appeals from the district court’s
affirmance of the sentences imposed by the county court for
Douglas County in two cases concerning Volcek’s violation of city
ordinances concerning maintenance of real property. In case No.
A-06-568, Volcek attempts to challenge the county court’s failure
to waive a 45-day jail sentence imposed in a probation order. We
find Volcek’s appeal regarding this sentence to be untimely, and
we dismiss that appeal. In case No. A-06-569, Volcek challenges
the county court’s sentence of 45 days’ imprisonment. We find no
abuse of discretion by the county court, and we uphold the district
court’s affirmance of that sentence.

II. BACKGROUND

1. Case No. A-06-568
On January 26, 2005, the State filed a complaint in Douglas
County Court charging Volcek with the violation of a number of
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city ordinances concerning maintenance of real property, includ-
ing allowing the growth of noxious weeds, failure to secure a
building permit, failure to secure an occupancy certificate, and
violation of zoning and parking ordinances. On August 25, Volcek
entered pleas of guilty to two counts and the State dismissed the
rest. Also on August 25, the county court sentenced Volcek to a
term of 6 months’ probation.

The probation order contained a provision requiring Volcek
to serve a term of 45 days’ imprisonment to begin on December
15, 2005, “unless waived by the Court.” The probation order also
set a hearing date on December 15 “for the purpose of determin-
ing whether said jail sentence should be waived.” No appeal was
taken from the probation order.

On December 15, 2005, the county court held a hearing at
which the issue of whether the court would waive the 45-day
jail sentence was addressed. At the conclusion of the hearing,
the court declined to waive the jail sentence and ordered Volcek
to serve 45 days in jail, as previously set forth in the August 25
probation order.

Volcek appealed to the district court, which affirmed on April
20, 2006. Volcek then brought the appeal docketed in this court
as case No. A-06-568.

2. Case No. A-06-569

On September 29, 2005, the State filed a complaint in Douglas
County Court charging Volcek with the violation of a number of
city ordinances concerning maintenance of real property, includ-
ing violations of parking and zoning ordinances, littering, and
failure to secure a building permit. On December 15, Volcek
entered a plea of guilty on one count and the State dismissed the
rest. Also on December 15, the county court sentenced Volcek to
a term of 45 days’ imprisonment, to be served consecutively with
the sentence in case No. A-06-568.

Volcek appealed to the district court, which affirmed on April
20, 2006. Volcek then brought the appeal docketed in this court
as case No. A-06-569.

IIT. ASSIGNMENTS OF ERROR
In each case, Volcek’s sole assignment of error is that the 45-
day jail term imposed in that case is an excessive sentence.
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IV. ANALYSIS

1. Case No. A-06-568

In case No. A-06-568, Volcek attempts to appeal from the dis-
trict court’s order upholding the county court’s refusal to waive
the 45-day jail term that was imposed as a term of Volcek’s proba-
tion. Volcek argues that the imposition of 45 days’ imprisonment
is an excessive sentence. We find that Volcek’s appeal on this
issue is untimely because Volcek failed to appeal from the court’s
imposition of sentence.

[1,2] In a criminal case, the judgment is the sentence. State
v. Vela, 272 Neb. 287, 721 N.W.2d 631 (2006). The appellate
jurisdiction of a court is contingent upon timely compliance
with constitutional or statutory methods of appeal. Stzate v. Hess,
261 Neb. 368, 622 N.W.2d 891 (2001). The three types of final
orders which may be reviewed on appeal under the provisions of
Neb. Rev. Stat. § 25-1902 (Reissue 1995) are (1) an order which
affects a substantial right in an action and which in effect deter-
mines the action and prevents a judgment, (2) an order affecting
a substantial right made during a special proceeding, and (3) an
order affecting a substantial right made on summary application
in an action after a judgment is rendered. State v. Vela, supra.

[3] It is clear that in Nebraska, sentencing orders in which a
defendant is sentenced to probation with one term of probation’s
being a jail term that may or may not ultimately be waived by
the court are final, appealable orders. See, State v. Stott, 255 Neb.
438, 586 N.W.2d 436 (1998); State v. Spiegel, 239 Neb. 233,
474 N.W.2d 873 (1991); State v. Charles, 13 Neb. App. 305, 691
N.W.2d 567 (2005); State v. Ruisi, 9 Neb. App. 435, 616 N.W.2d
19 (2000), disapproved on other grounds, State v. Decker, 261
Neb. 382, 622 N.W.2d 903 (2001); McDermott v. McDermott,
8 Neb. App. 860, 602 N.W.2d 676 (1999). As such, the county
court order sentencing Volcek to probation was a final, appealable
order from which no appeal was taken.

Inasmuch as the probation order itself was a final, appealable
order, it is apparent that the county court’s later decision not to
waive the term of incarceration is not itself an appealable order.
First, we note that there is no authority in this state for allowing
an appeal from a court’s ultimate determination of whether to
waive a jail term imposed as a term of probation. Second, we note
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that a court’s determination not to waive such a jail term does not
affect a substantial right and does not fit within any of the three
types of final, appealable orders set forth in § 25-1902.

A substantial right is an essential legal right, not a mere techni-
cal right. State v. Vela, supra. A substantial right is affected if the
order affects the subject matter of the litigation, such as dimin-
ishing a claim or defense that was available to an appellant prior
to the order from which an appeal is taken. Id. In this case, the
court’s determination not to waive the jail term did not diminish a
claim or defense otherwise available to Volcek and did not affect
any substantive right that Volcek had prior to the order; Volcek
did not have any substantive right to have the jail term waived,
and such was merely within the discretion of the county court.
See Neb. Rev. Stat. § 29-2263(2) (Cum. Supp. 2006) (court may
modify, eliminate, or add terms of probation).

Further, it is clear that the court’s determination not to waive
the jail term did not in effect determine the action and prevent
a judgment, as it actually came after the judgment and was not
entered in a special proceeding. Additionally, the court’s determi-
nation was not made on summary application after the judgment
was rendered. Compare State v. Maestas, 11 Neb. App. 262, 647
N.W.2d 122 (2002). As such, in addition to not affecting a sub-
stantial right, the court’s determination did not satisfy the other
criteria to be considered in discerning a final, appealable order
under § 25-1902.

Because Volcek failed to appeal from the sentencing order
which first imposed the jail term as a term of probation, we find
that Volcek failed to timely perfect an appeal challenging that
term of probation. Accordingly, the district court lacked jurisdic-
tion to hear Volcek’s appeal in the case docketed in this court as
case No. A-06-568, and we similarly lack jurisdiction. The appeal
in case No. A-06-568 is dismissed.

2. Case No. A-06-569
In case No. A-06-569, Volcek asserts that the county court
imposed an excessive sentence when sentencing him to 45 days
in jail on a charge of littering, pursuant to a city of Omaha munic-
ipal ordinance. The record presented on appeal does not include a
copy of the ordinance under which Volcek was sentenced, and the
complaint filed in county court does not include any substantive
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allegations concerning the appropriate sentencing range. As such,
we are unable to review the sentence imposed.

[4-6] When considering an assignment of error claiming the
imposition of an excessive sentence upon a conviction based on
a municipal ordinance, the Nebraska Supreme Court has been
clear that an appellate court will not take judicial notice of the
ordinance specifying the penalties for a violation unless the
ordinance is made a part of the bill of exceptions or is included
in the certified transcript prepared by the clerk of the county
court. State v. Abbink, 260 Neb. 211, 616 N.W.2d 8 (2000). It is
incumbent upon the appellant to present a record which supports
the errors assigned; absent such a record, as a general rule, the
decision of the lower court as to those errors is to be affirmed.
Id. Where no ordinance which specifies the penalties for a viola-
tion is in the record to review, the appellate courts do not address
excessive sentence assignments of error. See id.

In this case, Volcek was convicted and sentenced pursuant to
a municipal ordinance. The bill of exceptions does not include
any copy of the ordinance under which Volcek was sentenced.
No copy of the ordinance was requested to be included in the
transcript. No copy of the ordinance appears anywhere in the
record presented on appeal. As such, we cannot consider Volcek’s
assignment of error.

Additionally, we note that the complaint filed in the county
court does not remedy the defect in the record in this case. In Szate
v. Dunn, 14 Neb. App. 144, 705 N.W.2d 246 (2005), this court
discussed the present state of the “ordinance rule” in Nebraska
and recognized that with respect to sufficiency of the evidence
claims, an appellate court can assume material allegations in a
long-form criminal complaint containing substantive allegations
reflect the substantive content of the ordinance and that the appel-
late court can review the evidence to determine its sufficiency
to prove the matters alleged. Even assuming this same applica-
tion of the ordinance rule would apply to sentencing matters, the
complaint filed against Volcek in this case contains no substantive
allegations concerning the applicable sentencing range.

V. CONCLUSION
We dismiss the appeal in case No. A-06-568 because Volcek
failed to perfect a timely appeal from the sentencing order.
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We affirm the district court’s decision upholding the sentence
imposed in case No. A-06-569, because Volcek failed to include
the applicable municipal ordinance in the record on appeal.

APPEAL IN No. A-06-568 DISMISSED.
JUDGMENT IN No. A-06-569 AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V.
BRIAN J. ATCHISON, APPELLANT.
730 NW.2d 115

Filed March 13, 2007. No. A-06-703.

Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a
criminal conviction for sufficiency of the evidence to sustain the conviction, the
relevant question for an appellate court is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt.

Criminal Law: Minors. Pursuant to Neb. Rev. Stat. § 28-320.02 (Cum. Supp. 2004),
a person is guilty of a Class IIIA felony where a person knowingly solicits, coaxes,
entices, or lures (1) a child 16 years of age or younger or (2) a peace officer who is
believed by such person to be a child 16 years of age or younger, by means of a com-
puter as that term is defined in Neb. Rev. Stat. § 28-1343 (Reissue 1995), to engage
in an act which would be in violation of Neb. Rev. Stat. §§ 28-319 (Reissue 1995),
28-320.01 (Cum. Supp. 2004), or 28-320(1) or (2) (Reissue 1995).

Criminal Law: Evidence. Evidence in a criminal case is viewed and construed most
favorably to the State.

Rules of Evidence: Appeal and Error. Where the Nebraska Evidence Rules com-
mit the evidentiary question at issue to the discretion of the trial court, the admis-
sibility of evidence is reviewed for an abuse of discretion.

: . The exercise of judicial discretion is implicit in determinations of rel-
evancy under Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), and preju-
dice under Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), and a trial
court’s decision regarding them will not be reversed absent an abuse of discretion.
Rules of Evidence: Words and Phrases. Relevant evidence means evidence having
any tendency to make the existence of any fact that is of consequence to the deter-
mination of the action more probable or less probable than it would be without the
evidence.

Trial: Words and Phrases. Judicial abuse of discretion means that the reasons or
rulings of the trial court are clearly untenable.

Trial: Evidence: Appeal and Error. A party is barred from asserting a different
ground for his or her objection to the admission of evidence on appeal than was
offered before the trier of fact.
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i :____ .Theduty rests on the defendant to object at trial to the admission
of evidence and to state the specific ground of the objection if the specific ground is
not apparent from the context in which the objection was made.

10. Rules of Evidence: Words and Phrases. For purposes of the balancing test required
by Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), unfair prejudice
means an undue tendency to suggest a decision on an improper basis.

11. Trial: Evidence. The admission of cumulative evidence rests within the discretion
of the trial judge.

12. Trial: Evidence: Appeal and Error. Whether cumulative evidence constitutes
reversible error depends upon the facts and circumstances of each case.

13. Sentences: Appeal and Error. A sentence imposed within statutory limits will not
be disturbed on appeal absent an abuse of discretion by the trial court.

14. Sentences. An abuse of discretion occurs when a sentencing court’s reasons or rul-

ings are clearly untenable and unfairly deprive the litigant of a substantial right and

a just result.

15. . In considering a sentence to be imposed, the sentencing court is not limited in
its discretion to any mathematicaily applied set of factors.
16. . The appropriateness of a sentence is necessarily a subjective judgment and

includes the sentencing judge’s observation of the defendant’s demeanor and attitude
and all the facts and circumstances surrounding the defendant’s life.

17. ____.In imposing a sentence, a sentencing judge should consider the defendant’s
age, mentality, education, experience, and social and cultural background, as well as
his or her past criminal record or law-abiding conduct, motivation for the offense,
nature of the offense, and the amount of violence involved in the commission of the
crime.

Appeal from the District Court for Lancaster County: PauL D.
MERRITT, JR., Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Christopher Eickholt for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

Irwin and SiEvERS, Judges.

SiEVERS, Judge.

Brian J. Atchison, after a jury trial in the district court for
Lancaster County, was convicted of enticement of a child for
sexual purposes through the use of a computer and sentenced to a
period of incarceration of 2 to 4 years. Atchison has appealed. We
hold that (1) the evidence was sufficient to support his conviction,
(2) evidence regarding an investigator’s background and training
in computer crimes was admissible, (3) evidence concerning the
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investigator’s explanations of certain phrases and abbreviations
in the online typed conversations or “chats” was admissible, (4)
the videotape of the events leading up to Atchison’s arrest was
admissible and not unfairly prejudicial, and (5) the sentence was
not excessive.

I. FACTUAL BACKGROUND
On June 28, 2005, Edward Sexton, an investigator with the
Lincoln Police Department, went “undercover” as a 15-year-old
girl named “Tami” in an Internet chat room under the assumed
“ID” of “tami9005.” In order for Investigator Sexton to gain free
access to the chat room, he had to create a “profile” with personal
information. In the profile that Investigator Sexton created, he
identified himself as a 15-year-old female student.
Investigator Sexton entered the chat room on June 28, 2005,
and while he was in the chat room, Tami received an instant mes-
sage from “Fat Lincoln Cock 4 the Ladies,” later identified as
Atchison, who was approximately 26 years old at the time. The
instant message could not be seen by others in the chat room.
As further background, we note that the instant messages, as
reproduced hereinafter, contain “emoticons,” which are symbols
such as the well-known smiley faces. When the instant messages
are saved and printed, the emoticons are translated as a word
that is bracketed by exclamation marks, e.g., 'Wink!, !Smug!,
'Drooling!, !Blushing!
On June 28, 2005, Atchison sent Tami an instant message. The
initial message from Atchison to Tami read as follows, which we
quote because it sets the tone for the extremely graphic and sex-
ually charged messages that he later sent (which we do not fully
quote), even though Tami had told him she was “barely 15”:
“Tami, Sup sweetness? . . . You’ll have to be so kind as to
please pardon my bluntness and for being so forward, but
I twas just wondering if there might be any slight chance
of me being able to persuade thee into becoming interested
into CUMing” . . . “up to my place for one hell of a great
lay today??”

The online chat continued, during which Atchison told Tami

that his name was “Brian,” that his Web camera was on, and

that he was 26 years old. Atchison showed a picture of his
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penis to Tami at approximately 1:52 p.m. At approximately
2:04 p.m., Tami informed Atchison that she was “barely 15”
and that she could not drive. Atchison asked whether she was
from “www.pervertedjustice.com” and explained that such Web
site involved a man who pretends to be a young girl to entrap
“Perverts” and gets them arrested when they come over to the
alleged young girl’s house. Tami responded that she was not
from that Web site, and Atchison responded, “Kewlz” and “So
you’re for real, then, ’eh??” Atchison continued to chat with
Tami for over 20 minutes after he learned that she was 15 years
old, and Atchison asked to come over to her home the next day
when her mother would not be home.

On June 29 and July 1, 2, and 6, 2005, Atchison sent some
instant messages and emoticons when Tami was online and
offline, but Investigator Sexton did not respond. According to
Investigator Sexton, whose testimony is detailed below, an offline
message is a message that is received by the recipient’s computer
at a time when the recipient is not signed onto the chat room.

On July 7, 2005, Atchison sent Tami an offline message at
10:04 a.m. that directly and graphically solicited oral and vaginal
sex and asked her to get back to him. Tami responded at 10:49
a.m. by writing “oh u would huh,” and the online chat continued
as follows:

[Fat Lincoln Cock 4 the Ladies]: Oh Yeah !Devil!

[Tami]: lol

[Tami]: u gonna pick me up?

[Fat Lincoln Cock 4 the Ladies]: Sure. Where at??

[Tami]: u kno I cant drive

[Fat Lincoln Cock 4 the Ladies]: I know.

[Fat Lincoln Cock 4 the Ladies]: I got the car today
'Wink!

[Tami]: lol...

[Tami]: u musta been readin my mind

[Tami]: got up in the mood

[Tami]: lol

[Fat Lincoln Cock 4 the Ladies]: Aye !Smug! I try
'Wink!

[Fat Lincoln Cock 4 the Ladies]: Sweet 'Wink!

[Fat Lincoln Cock 4 the Ladies]: I aim to please !Wink!
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[Tami]: lol

[Tami]: ok...guess we’ll see

[Fat Lincoln Cock 4 the Ladies]: Yep.

[Tami]: i’m kinna in the area of 13 & van dorn

[Fat Lincoln Cock 4 the Ladies]: Is your mother not
home?? 'Wink!

[Tami]: nope

[Fat Lincoln Cock 4 the Ladies]: Sweet

[Tami]: but u aint commin here

[Fat Lincoln Cock 4 the Ladies]: 13th & Van Dorn??

[Fat Lincoln Cock 4 the Ladies]: Well I gotta cum pick
you up somewhere, right?? !Smug!

[Tami]: ya

[Tami]: sorry...but i dont want u to know where i live
yet

[Tami]: u unnerstand

[Fat Lincoln Cock 4 the Ladies]: Totally !Batting
Eyelashes!

[Tami]: k

[Fat Lincoln Cock 4 the Ladies]: But I'll need a location
to cum pick you up from....

The online chat continued until immediately before noon.
While we do not repeat the entire chat here, we note that Atchison
wrote that he was “ALWAYS Horny” and that he was “hoping
that maybe you’d be feeling kinda frisky your own self.” Later
in the same chat, Tami asked, “u gots protection?” and Atchison
responded, “Nope !Smug!” and explained that he was sterile as
well as free from sexually transmitted diseases.

During the chat, Atchison and Tami agreed to meet at
12:30 p.m. in the “park lot” of “Vandorn Park” and then go to
Atchison’s home. Atchison described his car as a “2004 Yellow
Dodge Neon” and said that he would wear his “presciption
glasses,” which Tami previously viewed by means of Atchison’s
Web camera and referred to as his “fancy sunglasses.” Tami wrote
that she would wear a black baseball hat. After Tami wrote that *i
gotta go get ready...” at 11:18 a.m., Atchison wrote a final sexual
comment leaving no doubt about his intentions and desires.
Investigator Sexton, posing as Tami, sent his final instant mes-
sage at 11:55 a.m., which message read: “shuttin off puter now.”
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Atchison continued to send instant messages, including the last
message, which read: “Well I hope that I shall see you in a lil’ bit
IBatting Eyelashes!”

At approximately noon on July 7, 2005, Officer Tracy Graham
was contacted by Investigator Sexton. Officer Graham is approxi-
mately 5 feet 4 inches tall and weighs 115 pounds, and she was
asked to dress in a black baseball hat, a baggy T-shirt, jean shorts,
and flip-flops. Officer Graham was told that she was supposed to
be a 15-year-old girl even though she was 29 years old at that time.
Officer Graham was shown the online picture of Atchison wear-
ing his prescription sunglasses. Officer Graham met Atchison at
the agreed-upon park. Investigator Sexton was also present along
with other Lincoln police officers. Officer Graham wore a “wire”
concealed in the baseball hat. Atchison made contact with Officer
Graham posing as Tami and was arrested. The record contains a
videotape of the meeting leading to the arrest.

II. PROCEDURAL BACKGROUND
An information was filed in the Lancaster County District
Court on August 12, 2005, alleging that on or about July 7,
Atchison
did knowingly solicit, coax, entice, or lure a peace officer
who is believed by such person to be a child sixteen (16)
years of age or younger, by means of a computer as that
term is defined in § 28-1343, to engage in an act which
would be in violation of § 28-319 or § 28.320.01 or subsec-
tion (1) or (2) of §28-320.

At Atchison’s arraignment on August 17, Atchison pled not

guilty.

On April 10 through 12, 2006, the jury trial was held.
Investigator Sexton testified to his training in computer and elec-
tronic crimes and then explained how in June 2005, he prepared
a profile for a 15-year-old girl with an online identification of
“tami9005.” According to Investigator Sexton, he created the
profile in order to “chat” in the chat rooms. On June 28, a user
“ID” with the name of “Fat Lincoln Cock 4 the Ladies” sent an
instant message to Tami, which could not be seen by anyone else
in the chat room. Investigator Sexton stated that he could not
save the initial message but that he printed it out. (We included
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the initial message in its verbatim form in the previous section.)
Investigator Sexton testified that he, as Tami, chatted for about an
hour on June 28 in a one-on-one online chat with “Fat Lincoln
Cock 4 the Ladies,” who identified himself as “Brian.”

At trial, Investigator Sexton explained that through software
he installed on his computer, he could save and print the instant
messages or ‘“chats” into “DAT files,” which were initially
encrypted. Investigator Sexton testified that he had additional
software which would decode the files but that he was not able
to change what was in the DAT files. While the State introduced
the decoded verbatim printouts of the online chats at trial, which
printouts the district court received into evidence and allowed to
be published to the jury, Investigator Sexton did not read the ver-
batim transcript of the chats aloud at trial. Rather, the jury read
the transcript as displayed on a monitor in the courtroom and
Investigator Sexton explained the meaning of certain words and
abbreviations that are apparently commonly used in online chats.
For example, according to Investigator Sexton, “UR” means “you
are,” “IDN” means “I don’t know,” and “lol” means “laugh out
loud” or “lots of laughs.” Investigator Sexton also explained that
the verbatim printouts contain a record of the time (down to the
second) of when an instant message is sent.

Investigator Sexton further testified that Atchison sent Tami
messages or emoticons on June 29 and July 1, 2, and 6, 2005.
Investigator Sexton stated that on July 7, he entered into an online
chat with Atchison, after which Atchison drove to a park where
he met Officer Graham, who posed as “Tami,” and they arrested
Atchison.

Officer Graham also testified at the trial, and she stated that
Investigator Sexton contacted her to pose as a 15-year-old girl
named “Tami” dressed as we earlier recounted. Officer Graham
said that she viewed a picture of Atchison from his online ex-
change. Officer Graham related that Investigator Sexton drove
her to the agreed-upon area of “17th and Otoe,” where she walked
northbound on “17th Street, ’til [she] got to Van Dorn.” According
to Officer Graham, she turned eastbound on Van Dorn Street and
a man yelled “Tami” from across the street. Officer Graham testi-
fied that she asked if he was Brian, that Atchison indicated he was,
and that she crossed the street toward him. Then Officer Graham
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walked with Atchison, and she asked whether that was his “*vehi-
cle over there’” and were they *“‘ going to [his] car.”” According to
Officer Graham, Atchison responded affirmatively to both ques-
tions. At trial, Officer Graham identified Atchison as the person
who yelled out “Tami” and who had met her at the park.

In Atchison’s trial testimony, he did not dispute that he was the
one identified as “Fat Lincoln Cock 4 the Ladies” who chatted
online with Tami beginning in June 2005 and he admitted that
the printouts of the online chats which Investigator Sexton saved
and printed were accurate. Atchison testified that he was disabled
because of an accident that occurred in 1993 and that he moved
to Lincoln with his wife in the spring of 2005. Atchison stated
that he never looked at Tami’s profile and that when he chatted
with Tami on July 7, he did not remember that she was 15 years
old. Atchison admitted that he was convicted of a felony in the
last 10 years. :

On April 12, 2006, the jury found Atchison guilty of “entice-
ment of a child for sexual purposes through the use of a com-
puter.” On June 1, the district court sentenced Atchison to 2 to 4
years’ imprisonment. Atchison now appeals.

M. ASSIGNMENTS OF ERROR

Atchison alleges, restated and reordered, that the district court
erred by (1) finding that the evidence was sufficient to support
the jury’s verdict that he was guilty of enticement of a child for
sexual purposes through the use of a computer; (2) admitting
into evidence (a) Investigator Sexton’s testimony regarding his
background and training in computer crimes, (b) Investigator
Sexton’s comments concerning the online chats, and (c) over
Atchison’s objections, the videotape recording of Atchison meet-
ing Officer Graham; and (3) imposing an excessive sentence.

IV. STANDARD OF REVIEW
We set forth the appropriate standards of review in the indi-
vidual sections of our analysis.

V. ANALYSIS

1. INsUFFICIENT EVIDENCE FOR GUILTY VERDICT
[1] When reviewing a criminal conviction for sufficiency of
the evidence to sustain the conviction, the relevant question for
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an appellate court is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt. State v. Aldaco, 271 Neb. 160, 710 N.W.2d
101 (2006).

Atchison argues that there was insufficient evidence to sup-
port the jury’s verdict that he was guilty of enticement of a child
through the use of a computer. Atchison alleges that on July 7,
2005, he had forgotten Tami said during the June 28 chat she
was 15 years old and that this possibility of not remembering
was evidenced by the two messages he sent to “Tami” after he
was “interviewed and lodged in jail.” Brief for appellant at 19.
Atchison argues that he is a “disabled man with interpersonal dif-
ficulties” who is lonely and that “[p]erhaps he is too focused on
sexy chat while online” but that such “does not rise-to the level
of him seeking to entice children over the Internet.” Id.

[2] Neb. Rev. Stat. § 28-320.02 (Cum. Supp. 2004) provides
that a person is guilty of a Class IIIA felony where a person

knowingly solicit[s], coax[es], entice[s], or lure[s] (a) a
child sixteen years of age or younger or (b) a peace officer
who is believed by such person to be a child sixteen years
of age or younger, by means of a computer as that term
is defined in section 28-1343, to engage in [a sexual] act
which would be in violation of section 28-319 or 28-320.01
or subsection (1) or (2) of section 28-320.

[3] Viewing the evidence at trial most favorably to the prosecu-
tion, as we must, see State v. Lewis, 241 Neb. 334, 488 N.W.2d
518 (1992), the following facts are clearly established: Atchison
learned that Tami was barely 15 years old during his online chat
with Investigator Sexton on June 28, 2005. After Atchison had
knowledge that Tami was 15 years old, he proceeded to chat with
Tami and asked Tami if he could come over to her home the next
day when her mother was not home.

After the June 28, 2005, online chat, Atchison sent Tami
instant messages and emoticons (some offline) on four
separate days. Then on July 7, Atchison sent Tami an instant
offline message at 10:04 a.m. that solicited oral and vaginal sex
with Tami. Investigator Sexton, posing as Tami, wrote back at
10:49 a.m.; seconds later, Atchison acknowledged knowing that
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Tami could not drive, and less than 2 minutes later, Atchison was
asking if Tami’s mother was home, to which Tami responded
that she was not. During the July 7 online chat, Atchison asked
whether the person conversing with him online was Tami, and
Tami responded affirmatively. Tami then asked what Atchison’s
name was, and Atchison responded, “Brian.” During the online
chat that lasted from 10:49 a.m. until immediately before noon,
Atchison wrote that he was “ALWAYS Horny,” that he was hop-
ing Tami was “feeling kinda frisky,” that he did not have protec-
tion, that he was sterile, that he did not have any sexually trans-
mitted diseases, and that he could not wait to perform oral sex
on her. Atchison and Tami agreed to meet at 12:30 p.m. Atchison
described his car as a “2004 Yellow Dodge Neon” and said that
he would be wearing his prescription sunglasses. Tami said that
she would be wearing a black baseball hat and that she was “5-5”
and “125” pounds.

After finishing the online chat, Atchison drove in a yellow car
to the agreed-upon location. Atchison got out of his yellow car.
Atchison yelled “Tami” to Officer Graham, who was across the
street from him and wearing a black baseball hat. Atchison indi-
cated that he was “Brian.” Officer Graham crossed the street, and
Atchison and Officer Graham proceeded to walk together toward
the yellow car.

During the search of Atchison’s residence, the police officers
located a computer as well as a Web camera, and the computer’s
hard drive contained portions of Atchison and Tami’s online
chats from June 28 and July 7, 2005. At trial, Atchison admitted
to chatting online with Tami and that the printouts of the chats
were accurate.

After a careful review of the evidence, we find that the jury
could in fact find Atchison guilty beyond a reasonable doubt of
enticement of a child for sexual purposes through the use of a
computer. The evidence was such that the jury could easily reject
the defense that he had forgotten that Tami was 15 years old.
Accordingly, we find no merit to this assignment of error.

2. EVIDENTIARY OBJECTIONS
(a) Standard of Review
[4,5] Where the Nebraska Evidence Rules commit the evi-
dentiary question at issue to the discretion of the trial court, the
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admissibility of evidence is reviewed for an abuse of discretion.
State v. Grosshans, 270 Neb. 660, 707 N.W.2d 405 (2005). The
exercise of judicial discretion is implicit in determinations of
relevancy under Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401
(Reissue 1995), and prejudice under Neb. Evid. R. 403, Neb. Rev.
Stat. § 27-403 (Reissue 1995), and a trial court’s decision regard-
ing them will not be reversed absent an abuse of discretion. State
v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).

(b) Investigator Sexton’s Background in Computers

Atchison alleges that the district court’s allowance of testimony
concerning Investigator Sexton’s training in computers, computer
crime forensics, and white-collar crime was “not relevant” to his
“participation in the investigation of this case and had the effect
of implying, if not establishing that Investigator Sexton is some
sort of expert in the field of computers.” Brief for appellant at 13-
14. Atchison argues that an implication that Investigator Sexton
is an expert in the field of computers is “unfairly prejudicial”
to Atchison. Id. at 14. Atchison further argues that Investigator
Sexton was not an expert, that his training was not relevant to
“what happened . . . in June or July of 2005,” and that the jury was
“given the unfounded impression” that because of Investigator
Sexton’s training, “the charge had inherent merit solely because
he worked the case.” Id.

The record reflects that Investigator Sexton testified that in
1996, he received his first training in investigating crime on
the Internet, and that he has continued to receive training in
computer crimes, data recovery, and undercover work posing
as a child on the Internet, as well as searching hard drives and
investigating Internet crimes against children. While Atchison
objected on numerous occasions to such testimony on relevancy
grounds, all of which were overruled, Atchison did not object on
any other ground.

[6,7] “Relevant evidence means evidence having any tendency
to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it
would be without the evidence.” § 27-401. Given our standard of
review and given that “[jJudicial abuse of discretion means that
the reasons or rulings of the trial court are clearly untenable,”
State v. Jacob, 253 Neb. 950, 971, 574 N.W.2d 117, 135 (1998),
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we find that the district court did not abuse its discretion in allow-
ing testimony about Investigator Sexton’s background and train-
ing in computer crimes when the crime charged required the use
of a computer and the evidence necessitated an understanding of
computer files, data recovery, and online chat rooms, as well as
instant messaging.

[8] Although Atchison argues in his brief that admittance of
Investigator Sexton’s testimony regarding his background and
training in computer crimes was unfairly prejudicial, such objec-
tion was not made before the district court. See State v. Jensen,
238 Neb. 801, 472 N.W.2d 423 (1991) (party is barred from
asserting different ground for his or her objection to admission
of evidence on appeal than was offered before trier of fact).
Therefore, we address the claim of unfair prejudice no further.
This assignment of error is without merit.

(c) Investigator Sexton’s Comments on Contents
' of Verbatim Printouts of Online Chats

The record reflects, and Atchison admits in his brief, that he
did not object either to the admission of the exhibits containing
the verbatim printouts of the chats on June 28 and July 7, 2005,
or to their publication to the jury. Atchison contends that he
“made an ongoing relevance objection to the [S]tate questioning
Investigator Sexton regarding the content or meaning of selected
portions of the chat text in the exhibits as they were being pub-
lished to the jury.” Brief for appellant at 15. However, the record
does not support this contention.

The record reflects that in a bench conference, Atchison’s
counsel stated that “I don’t want [Investigator Sexton] putting
undue influence or emphasis on certain parts” of the verbatim
printout of the June 28, 2005, chat. The district judge decided
that Investigator Sexton could not read the transcript line by line.
Rather, the district court decided that the transcript would be put
on the courtroom monitor and the jury would be allowed to read
it line by line and that the State would be allowed to ask specific
questions about the meaning of certain abbreviations, phrases, and
the time records of the chat, to which questions Atchison could
make specific objections. After the bench conference, Atchison
objected to having the document published to the jury. There was
another bench conference, and Atchison’s counsel agreed that
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the jury would read the verbatim printout of the chat and that he
would object to any specific questions the State made. Atchison’s
counsel then stated: “Yeah, so anything that [the State] asks
[Investigator Sexton] to clarify, just note my objection. I won’t
raise individual ones as we go along.” Atchison’s counsel stated
that because the printouts are being published, the jury could
read it for themselves, and “[i]f they don’t understand something,
they don’t understand something.” The district court overruled
Atchison’s objection. When the State offered the exhibit contain-
ing the verbatim printout of the July 7 chat, Atchison’s counsel
took the same position as with the exhibit containing the verbatim
printout of the June 28 chat, but did not elaborate any further. The
record reflects that the exhibits of the verbatim printouts of the
chats were not sent to the jury room during deliberations.

[9] The duty rests on the defendant to object at trial to the
admission of evidence and to state the specific ground of the
objection if the specific ground is not apparent from the con-
text in which the objection was made. See State v. Coleman,
239 Neb. 800, 478 N.W.2d 349 (1992). In this case, Atchison’s
counsel noted his objection to any question that the State would
ask pertaining to the verbatim printouts of the online chats, and
it appears that he was granted a continuing objection of sorts.
However, whatever evidentiary grounds Atchison was relying on
to support his objection were not clearly stated.

Nevertheless, the record suggests that the basis was probably
that each printout “speaks for itself.” But, the fact is that portions
of the printouts required explanation for those unfamiliar with
online chats, and Investigator Sexton was clearly qualified to
provide those explanations. Thus, the implied grounds for the
objection were, in any event, without merit.

(d) Videotape of Contact With Officer Graham

Atchison objected to the videotape of the meeting between
Atchison and Officer Graham and his subsequent arrest on the
grounds that the videotape was not relevant, was cumulative, and
was prejudicial. The district court overruled the objection in part
and sustained it in part. The district court received the videotape
with the restriction that only the meeting and not the subsequent
arrest would be shown to the jury. The district court did not allow
the jury to review the videotape during deliberation.
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The videotape of the meeting with Officer Graham posing as
Tami shows Atchison’s intent to connect with the 15-year-old girl
whom he believed he had chatted with online earlier in the same
day and to whom he had written sexually explicit messages, as
we have set forth previously. In addition to the videotape demon-
strating Atchison’s intent to connect with a 15-year-old girl for
sexual purposes, the videotape provided visual corroboration of
the online chat wherein Atchison told “Tami” that he would be
driving a yellow car and “Tami” told Atchison that she would be
wearing a black baseball hat. Thus, the videotape establishes that
Atchison’s calling out to and walking with Tami was no accident.
The district court did not abuse its discretion in finding that the
videotape was relevant to the case.

[10] Moreover, while the evidence may well have been preju-
dicial to Atchison’s defense, it cannot be said that it was unfairly
so. For purposes of the balancing test required by rule 403,
“unfair prejudice” means an undue tendency to suggest a deci-
sion on an improper basis. See, State v. Nissen, 252 Neb. 51, 560
N.W.2d 157 (1997); State v. Eona, 248 Neb. 318, 534 N.W.2d
323 (1995). We find that the videotape did not unfairly prejudice
Atchison, because whether Atchison intended to meet with a
15-year-old girl for sexual purposes was a matter for the jury to
consider, and the videotape certainly bears on that issue.

[11,12] With respect to the argument that the videotape was
cumulative, the admission of cumulative evidence rests within the
discretion of the trial judge. See State v. Jackson, 200 Neb. 827,
265 N.W.2d 850 (1978). Whether cumulative evidence consti-
tutes reversible error depends upon the facts and circumstances of
each case. See id. While the police officers testified to Atchison’s
meeting with Officer Graham, the videotape of the meeting was
not prejudicially cumulative. Atchison’s argument is really that
the State introduced “too much” evidence of his crime, which
argument we reject.

3. EXCESSIVE SENTENCE
[13-16] Atchison assigns as error that the sentence imposed
by the district court was excessive. A sentence imposed within
statutory limits will not be disturbed on appeal absent an abuse
of discretion by the trial court. State v. Losinger, 268 Neb. 660,
686 N.W.2d 582 (2004). An abuse of discretion occurs when a
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sentencing court’s reasons or rulings are clearly untenable and
unfairly deprive the litigant of a substantial right and a just result.
Id. In considering a sentence to be imposed, the sentencing court
is not limited in its discretion to any mathematically applied set
of factors. State v. Griffin, 270 Neb. 578, 705 N.W.2d 51 (2005).
The appropriateness of a sentence is necessarily a subjective
Judgment and includes the sentencing judge’s observation of the
defendant’s demeanor and attitude and all the facts and circum-
stances surrounding the defendant’s life. Id.

Here, the district court sentenced Atchison to incarceration
of 2 to 4 years. Class IIIA felonies are punishable by up to 5
years’ imprisonment, a $10,000 fine, or both. See Neb. Rev. Stat.
§ 28-105 (Cum. Supp. 2006). Atchison’s sentence is within the
statutory limits. '

[17] However, Atchison argues that the district court did not
give proper weight and consideration to the factors set forth in
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001) (in impos-
ing sentence, sentencing judge should consider defendant’s age,
mentality, education, experience, and social and cultural back-
ground, as well as his or her past criminal record or law-abiding
conduct, motivation for offense, nature of offense, and amount
of violence involved in commission of crime). In particular,
Atchison argues that the district court did not give proper consid-
eration to his serious motorcycle accident and his resulting dis-
abling injury, which caused him to become “‘distant’” from his
family. Brief for appellant at 22. On the contrary, the record dem-
onstrates that the district court specifically considered Atchison’s
accident and head trauma, as well as the fact that “according to a
2000 psychological evaluation,” the head trauma “exacerbated a
history of conduct and personality disorders.” The district court
noted that the 2000 psychological evaluation described Atchison
as “oriented in all dimensions.” The district court considered
additional factors, including the type of crime, the fact that the
judge believed that Atchison thought he had done nothing wrong,
and the fact that Atchison had had no contact with law enforce-
ment since 1997, when he was convicted of a felony relating to
damage of property. The district court also credited Atchison for
224 days served. Therefore, we find that the district court did not
abuse its discretion.
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VI. CONCLUSION
We conclude that the jury could in fact find Atchison guilty

beyond a reasonable doubt of enticement of a child for sexual
purposes through the use of a computer. We further find no merit
to Atchison’s evidentiary assignments of error or his allegation
that his sentence was excessive.

AFFIRMED.
InoDY, Chief Judge, participating on briefs.
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IrwiIN, Judge.
L. INTRODUCTION

The Nebraska Department of Health and Human Services
(DHHS) appeals from an order of the juvenile review panel
which affirmed a dispositional order entered by the county court
for Cedar County, Nebraska, sitting as a juvenile court. The
juvenile court declined DHHS’ request that the court terminate
its jurisdiction over the juvenile, Vincent P., and entered a dis-
positional order implementing various goals and requiring vari-
ous services, including Vincent’s enrollment and attendance in
an “age-appropriate sex offender therapy program.” On appeal,
DHHS challenges both the juvenile court’s decision not to ter-
minate jurisdiction over Vincent and the court’s inclusion of the
requirement of sex offender therapy in the court’s dispositional
order. The record contains sufficient evidence supporting the
juvenile court’s holding that termination of jurisdiction would
not be in Vincent’s best interests and supporting the inclusion of
sex offender therapy. We affirm.

II. BACKGROUND

On May 13, 2005, the juvenile court entered an order adju-
dicating Vincent to be a juvenile within the meaning of Neb.
Rev. Stat. § 43-247(3)(a) (Cum. Supp. 2002) in that he had
“‘deport[ed] himself so as to injure or endanger seriously the
morals or health of himself or others.’” The factual circum-
stances leading to Vincent’s adjudication involved an allegation
that Vincent had sexually assaulted a 5-year-old boy by placing
Vincent’s penis “‘in [the victim’s] buns.”” Vincent denied the
allegation, but the court found that beyond a reasonable doubt,
the allegation was true.

On June 6, 2005, Vincent appealed the adjudication to this
court. This court affirmed the adjudication by memorandum opin-
ion on January 6, 2006. See In re Interest of Vincent P., 14 Neb.
App. xviii (No. A-05-694, Jan. 6, 2006).

On March 6, 2006, an initial dispositional hearing was held.
At the conclusion of that hearing, the juvenile court entered a
dispositional order. In the order, the juvenile court specifically
continued the dispositional hearing to a later date. The colloquy
between the court and the attorneys representing the State and
Vincent at the March 6 hearing indicated that the court requested
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that an “independent person” evaluate Vincent before the court
would proceed with implementing a case plan.

On May 1, 2006, the dispositional hearing continued. During
the two stages of the dispositional hearing, the juvenile court
received several exhibits offered by the State, including a psycho-
logical evaluation that predated the adjudication, a DHHS court
report dated August 12, 2005, a DHHS case plan and progress
report dated December 4, 2005, and a psychological evaluation
dated April 4, 2006. Vincent’s caseworker testified that DHHS
was recommending “ending the ongoing case with [DHHS].” The
caseworker testified that “no more services . . . could be offered
for Vincent.” The caseworker also acknowledged that Vincent
“still denies any culpability or that he had sexual contact with
[the victim].” In addition to opining that no further services could
be offered and that termination of jurisdiction was appropriate,
however, the caseworker acknowledged that she was not familiar
with the evidence presented at the adjudication hearing and had
not reviewed “records from the [adjudication] hearings.”

The evidence presented to the juvenile court also included two
letters authored by Vincent’s then therapist, Dr. Maria P. Goede,
a licensed mental health practitioner. Those letters indicated
that Vincent had been attending therapy with Dr. Goede since
August 2005, that Vincent had earned his diploma through the
GED program by January 2006, and that Vincent was attending
college-level classes, working toward a business degree. In both
letters, however, Dr. Goede expressed a lack of understanding
about why Vincent “was made a State Ward.” Dr. Goede recom-
mended terminating juvenile court jurisdiction.

In the April 4, 2006, psychological evaluation, the psycholo-
gist, Dr. Steven A. Westby, noted that Vincent “has consistently
denied ever having any inappropriate contact with [the vic-
tim]” and that Vincent “adamantly denied having ever sexually
offended.” The psychologist concluded that “there was no indi-
cation of major risk factors for sexual offending aside from his
denial of any previous offending[, which] would only be a risk
factor if the assumption is made that he did in fact commit that
offense.” The psychologist noted that “any individual with a his-
tory of sexual offending is at some risk for such behaviors again
in the future — particularly if they have not taken responsibility
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for their actions, remain in denial, etc.” The psychologist further
concluded, “Regardless, it would be this examiner’s recommen-
dation that Vincent continue to participate in individual and/or
family therapy services.”

The record also contains an August 12, 2005, DHHS court
report and a December 4, 2005, DHHS case plan and progress
report. In the “Recommendations” section of the August 12
report, DHHS recommended that “[c]ustody of [Vincent] remain
with [DJHHS for appropriate care and placement” and then, fur-
ther on the same page, recommended that “custody of Vincent be
returned to his parents.” Inasmuch as Vincent was never physi-
cally placed outside of his parents’ home, the latter statement
appears to be a suggestion that legal custody be returned to the
parents and that the court’s jurisdiction be terminated. In the
“Case Plan and Progress Report” section of the August 12 report,
DHHS set forth a number of goals and tasks to be accomplished
by December 15. One of those goals was that “Vincent will
resolve his issues with sexual inappropriateness,” and the related
tasks included Vincent’s participation in therapy.

In the December 14, 2005, case plan and progress report,
DHHS again included as a goal that “Vincent will resolve his
issues with sexual inappropriateness” and indicated that the goal
was to be accomplished by June 15, 2006. That goal included
related tasks, including Vincent’s participation in therapy. DHHS
noted that as of January 19, 2006, Vincent had been in therapy
and his therapist had recommended dismissal of the juvenile
court’s jurisdiction over Vincent. The December 14, 2005, plan
and report also noted that the permanency objective was “Family
Preservation” and that the target date for such objective was
December 15, 2006.

On May 17, 2006, the juvenile court entered a dispositional
order. The court specifically held that “[b]y preponderance of
the evidence, the case plan is disapproved and is not in the best
interests of [Vincent].” It is apparent from reading the remainder
of the dispositional order that the court was rejecting DHHS’
recommendation that the court terminate its jurisdiction over
Vincent. The court specifically noted that the evidence support-
ing termination of jurisdiction was all premised on Vincent’s
continued denial of the accusation that led to adjudication and on



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































