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QWEST BUSINESS RESOURCES, INC., A COLORADO CORPORATION, 

APPELLEE, v. HEADLINERS-1299 FARNAM, LLC, AN OHIO 

LIMITED LIABILITY COMPANY, AND RETAIL CONSTRUCTION, 

LLC, AN OHIO LIMITED LIABILITY COMPANY, APPELLEES, 

AND HEADLINERS ENTERTAINMENT GROUP, INC., 

A DELAWARE CORPORATION, APPELLANT.  

727 N.W.2d 724 

Filed February 27, 2007. No. A-06-1361.  

1. Jurisdiction. The question of jurisdiction is a question of law.  

2. Attorney Fees: Appeal and Error. Attorney fees can be awarded against a party 

bringing an appeal that is without rational argument based on law and evidence.  

3. Constitutional Law: Jurisdiction: Legislature: Appeal and Error. Jurisdiction is 

vested in an appellate court through the state Constitution and the Legislature, Neb.  

Const. art. V, § 2, and Neb. Rev. Stat. § 24-204 (Reissue 1995).  

4. Constitutional Law: Supreme Court: Jurisdiction: Appeal and Error. Except in 

those cases wherein original jurisdiction is specially conferred by Neb. Const. art. V, 

§ 2, the Nebraska Supreme Court exercises appellate jurisdiction, and such appellate 

jurisdiction can be conferred only in the manner provided by statute.  

5. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 

jurisdiction of an appeal, there must be a judgment, decree, or final order entered by 

the court from which the appeal is timely taken.  

6. : : . An appellate court is without jurisdiction to entertain appeals from 

nonfinal orders.  
7. Judgments: Final Orders. A judgment rendered by the district court that is merely a 

step or proceeding within the overall action is not a special proceeding within the 

meaning of Neb. Rev. Stat. § 25-1902 (Reissue 1995).  

8. Rules of the Supreme Court: Motions to Dismiss: Final Orders. An order over

ruling a pretrial motion to dismiss pursuant to Neb. Ct. R. of Pldg. in Civ. Actions 

12(b)(1), (2), and (6) (rev. 2003) is not a final order.  

9. Attorney Fees: Words and Phrases. As used in Neb. Rev. Stat. § 25-824(2) (Reissue 

1995) concerning allowance of an attorney fee, "frivolous" means a legal position 

wholly without merit, that is, without rational argument based on law and evidence to 

support a litigant's position in the lawsuit.  

10. Attorney Fees: Costs. No attorney fees or costs shall be assessed if a claim or defense 

was asserted by an attorney or party in a good faith attempt to establish a new theory 

of law in this state.  

Appeal from the District Court for Douglas County: 
MARLON A. POLK, Judge. Appeal dismissed.  

George A. Sutera, of Sutera Law Office, for appellant.  

Thomas 0. Kelley, of McGrath, North, Mullin & Kratz, P.C., 
L.L.O., for appellee Qwest Business Resources, Inc.
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CARLSON, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

This appeal presents the first opportunity for a Nebraska 
appellate court to determine whether an order overruling a pre
trial motion to dismiss pursuant to Neb. Ct. R. of Pldg. in Civ.  
Actions 12(b)(1), (2), and (6) (rev. 2003) is a final order. Because 
this appeal was taken from an order which is not final, we lack 
jurisdiction, and accordingly, we dismiss the appeal.  

BACKGROUND 
Qwest Business Resources, Inc. (Qwest), a Colorado corpo

ration, commenced this action in the district court for Douglas 
County, Nebraska, against three defendants. As against appel
lee Headliners-1299 Farnam, LLC (1299), an Ohio limited lia
bility company, Qwest alleged that in order for 1299 to operate a 
restaurant, Qwest leased certain real estate to 1299, which was 
then known as 1299 Farnam, LLC. Qwest also alleged that ap
pellee Headliners Entertainment Group, Inc. (Headliners), a 
Delaware corporation, had ''acquired" 1299 in 2005 and that in 
or about September 2005, Headliners changed the name of 1299 
to include the reference to Headliners. Qwest alleged various 
breaches of the lease agreement and asserted claims against 
1299 and Headliners for forcible entry and detainer, against 1299 
for unpaid rents and other damages for breach of the lease, and 
against Headliners upon various theories including consolida
tion, merger, or express or implied agreement that Headliners 
was liable for 1299's debts and obligations. Qwest also named as 
a defendant appellee Retail Construction, LLC (Retail), an Ohio 
limited liability company, and asserted a claim against Retail 
based upon breach of a written guaranty of the lease to 1299.  

On September 21, 2006, Headliners filed a motion to dismiss, 
citing rule 12(b)(1) and (2). However, in the body of the motion, 
Headliners specifically asserted that the district court lacked 
jurisdiction over the subject matter with regard to Headliners 
and that Qwest's complaint failed to state a claim upon which 
relief could be granted against Headliners.  

By an order entered November 8, 2006, the district court 
denied the motion. Headliners appeals.
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MOTION FOR SUMMARY DISMISSAL 
Qwest has filed a motion for summary dismissal for lack of 

jurisdiction pursuant to Neb. Ct. R. of Prac. 7B(1) (rev. 2001).  
Qwest asserts that the order of the district court overruling 
Headliners' motion to dismiss was not a final order and that con
sequently, this court lacks jurisdiction of this appeal. Qwest also 
asserts that Headliners' appeal is frivolous and seeks attorney 
fees pursuant to Neb. Rev. Stat. § 25-824(2) (Reissue 1995).  

STANDARD OF REVIEW 
[1] The question of jurisdiction is a question of law. Nebraska 

Dept. of Health & Human Servs. v. Struss, 261 Neb. 435, 623 
N.W.2d 308 (2001).  

[2] Attorney fees can be awarded against a party bringing an 
appeal that is without rational argument based on law and evi
dence. Daily v. Board of Ed. of Morrill Cty., 256 Neb. 73, 588 
N.W.2d 813 (1999).  

ANALYSIS 
[3,4] Jurisdiction is vested in an appellate court through the 

state Constitution and the Legislature, Neb. Const. art. V, § 2, 
and Neb. Rev. Stat. § 24-204 (Reissue 1995). Nebraska Dept. of 
Health & Human Servs. v. Struss, supra. Except in those cases 
wherein original jurisdiction is specially conferred by Neb.  
Const. art. V, § 2, the Nebraska Supreme Court exercises appel
late jurisdiction, and such appellate jurisdiction can be con
ferred only in the manner provided by statute. Nebraska Dept. of 
Health & Human Servs. v. Struss, supra.  

[5,6] For an appellate court to acquire jurisdiction of an 
appeal, there must be a judgment, decree, or final order entered 
by the court from which the appeal is timely taken. City of 
Ashland v. Ashland Salvage, 271 Neb. 362, 711 N.W.2d 861 
(2006). An appellate court is without jurisdiction to entertain 
appeals from nonfinal orders. Thompson v. Kiewit Constr. Co., 
258 Neb. 323, 603 N.W.2d 368 (1999). Qwest contends that the 
district court's order was nonfinal. Because Nebraska has only 
recently adopted rules of pleading similar to federal notice 
pleading procedures, the Nebraska appellate courts have not 
previously considered whether an order overruling a motion to
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dismiss pursuant to rule 12(b) constitutes a final order. However, 
federal courts have addressed the issue.  

In construing Nebraska's current pleading rules, the Nebraska 
Supreme Court has looked to federal cases interpreting similar 
federal rules. See, In re Adoption of Kenten H., 272 Neb. 846, 
725 N.W.2d 548 (2007); Weeder v. Central Comm. College, 269 
Neb. 114, 691 N.W.2d 508 (2005). Although Headliners appears 
to rely on rules 12(b)(1) and (6), its motion also refers to rule 
12(b)(2). For our purposes, we may disregard this uncertainty 
because federal case law holds that a denial of such motion is 
not appealable, for lack of a final order, as to all three grounds.  
See, Catlin v. United States, 324 U.S. 229, 65 S. Ct. 631, 89 L.  
Ed. 911 (1945) (denial of motion to dismiss, even when motion 
is based upon jurisdictional grounds, is not immediately review
able); Rux v. Republic of Sudan, 461 F.3d 461 (4th Cir. 2006) 
(order denying motion to dismiss for lack of personal jurisdic
tion is not final order); Ridpath v. Board of Governors Marshall 
University, 447 F.3d 292 (4th Cir. 2006) (normally, denial of 
motion to dismiss for failure to state claim is not final order).  
Although the U.S. Supreme Court-applying what has become 
known as the collateral order doctrine-has carved out a small 
class of trial court decisions that, though short of a final judg
ment, are immediately appealable, such decisions are appeal
able because they "finally determine claims of right separable 
from, and collateral to, rights asserted in the action, too impor
tant to be denied review and too independent of the cause itself 
to require that appellate consideration be deferred until the whole 
case is adjudicated." Cohen v. Beneficial Loan Corp., 337 U.S.  
541, 546, 69 S. Ct. 1221, 93 L. Ed. 1528 (1949). Headliners does 
not contend that the collateral order doctrine applies in the case 
before us, and we now turn to Headliners' specific arguments.  

First, Headliners cites decisions, such as Bohaboj v. Rausch, 
272 Neb. 394, 721 N.W.2d 655 (2006), setting forth standards 
of review applicable to orders granting motions to dismiss.  
Headliners then asserts, without any supporting citation, that "if 
this [c]ourt has authority to rule upon a grant of a [m]otion to 
[d]ismiss[,] conversely this [c]ourt should have authority to rule 
on a denial of the same." This notion flies in the face of the well
accepted rule that if an order is interlocutory, immediate appeal
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from the order is disallowed so that courts may avoid piecemeal 
review, chaos in trial procedure, and a succession of appeals 
granted in the same case to secure advisory opinions to govern 
further actions of the trial court. See Smith v. Lincoln Meadows 
Homeowners Assn., 267 Neb. 849, 678 N.W.2d 726 (2004).  

[7,8] Headliners next attempts to argue that an order denying 
a motion to dismiss falls within the definition of a final order, 
specifically, as "an order affecting a substantial right made in 
a special proceeding," see Neb. Rev. Stat. § 25-1902 (Reissue 
1995). Once again, without any supporting authority for the par
ticular proposition, Headliners contends that a motion to dismiss 
is a special proceeding. A judgment rendered by the district court 
that is merely a step or proceeding within the overall action is not 
a special proceeding within the meaning of § 25-1902. Mumin v.  
Dees, 266 Neb. 201, 663 N.W.2d 125 (2003) (order overruling 
motion for default judgment). See, also, Knoell Constr Co., Inc.  
v. Hanson, 208 Neb. 373, 303 N.W.2d 314 (1981) (order over
ruling motion for leave to file amended pleading). We conclude 
that the order overruling Headliners' motion to dismiss was a 
step or proceeding within the overall action and thus was not 
made in a special proceeding within the meaning of § 25-1902.  
An order overruling a pretrial motion to dismiss pursuant to rule 
12(b)(1), (2), and (6) is not a final order. We therefore reject 
Headliners' arguments and determine that the order was not final.  
Consequently, we must dismiss the appeal. Before doing so, we 
turn to Qwest's request for attorney fees on appeal.  

[9] Qwest also asserts that this court should, pursuant to 
§ 25-824(2), award Qwest attorney fees related to this appeal, 
claiming that the appeal is frivolous. Section 25-824(2) requires 
that with certain exceptions, the court shall award as part of its 
judgment, and in addition to any other costs otherwise assessed, 
reasonable attorney fees and court costs against any attorney or 
party who has brought or defended a civil action that alleges a 
claim or defense which a court determines is frivolous or made 
in bad faith. As used in § 25-824(2) concerning allowance of an 
attorney fee, "frivolous" means a legal position wholly without 
merit, that is, without rational argument based on law and evi
dence to support a litigant's position in the lawsuit. See Surratt 
v. Watts Trucking, 249 Neb. 35, 541 N.W.2d 41 (1995).
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[10] However, no attorney fees or costs shall be assessed if a 
claim or defense was asserted by an attorney or party in a good 
faith attempt to establish a new theory of law in this state.  
Greenwalt v. Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d 560 
(1997). While we are not persuaded by Headliners' arguments, 
given the absence of any prior Nebraska case addressing the 
finality of an order denying a motion to dismiss, we cannot con
clude that Headliners' appeal was frivolous. We therefore deter
mine that Qwest is not entitled to attorney fees.  

CONCLUSION 
Because an order denying a motion to dismiss made pur

suant to rule 12(b)(1), (2), or (6) is not a final order, we lack 
jurisdiction and must dismiss the appeal. We also conclude that 
Headliners' contentions were not wholly without rational argu
ment, and we decline to characterize Headliners' appeal as 
frivolous.  

APPEAL DISMISSED.  

JAMES WIDTFELDT, APPELLANT, V. TAx EQUALIZATION AND 

REVIEW COMMISSION AND HoLT COUNTY BOARD 

OF EQUALIZATION, APPELLEES.  

728 N.W.2d 295 

Filed March 6, 2007. No. A-06-1296.  

1. Taxation: Judgments: Appeal and Error. Appellate review of a Tax Equalization 
and Review Commission decision shall be conducted for error on the record.  

2. Jurisdiction: Appeal and Error. It is not only within the power but the duty of an 
appellate court to determine whether such appellate court has jurisdiction over the 
subject matter of an appeal.  

3. Administrative Law: Jurisdiction: Appeal and Error. When an administrative 
agency lacks subject matter jurisdiction over a claim, the courts also lack subject 
matter jurisdiction on appeal.  

4. Taxation: Valuation: Real Estate. For protests of real property in tax valuation 
cases, a protest shall be filed for each parcel.  

5. Taxation: Jurisdiction: Appeal and Error. The Tax Equalization and Review 
Commission obtains exclusive jurisdiction over an appeal when (1) the commission 
has the power or authority to hear the appeal; (2) an appeal is timely filed; (3) the 
filing fee, if applicable, is timely received and thereafter paid; and (4) in the case 
of an appeal, a copy of the decision, order, determination, or action appealed from,
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or other information that documents the decision, order, determination, or action 

appealed from, is timely filed.  
6. Taxation: Jurisdiction: Fees: Appeal and Error. A filing fee must be timely 

received by the Tax Equalization and Review Commission in order for the com

mission to have jurisdiction over the appeal.  
7. Administrative Law: Statutes. A legislative enactment may properly confer gen

eral powers upon an administrative agency and delegate to the agency the power to 

make rules and regulations concerning the details of the legislative purpose.  

8. Administrative Law. Agency regulations, properly adopted and filed with the 

Secretary of State of Nebraska, have the effect of statutory law.  

9. Administrative Law: Statutes. In order to be valid, a rule or regulation must be 
consistent with the statute under which the rule or regulation is promulgated.  

Appeal from the Nebraska Tax Equalization and Review 
Commission. Appeal dismissed.  

James Widtfeldt, pro se.  

Steven A. Keetle for appellee Tax Equalization and Review 
Commission.  

IRWIN, CARLSON, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

As we have explained on several previous occasions, we closely 
examine all cases in their initial stages to ensure that jurisdiction 
has been properly conferred and to quickly terminate appeals 
where we lack jurisdiction. See, e.g., Widtfeldt v. Holt Cty. Bd. of 
Equal., 12 Neb. App. 499, 677 N.W.2d 521 (2004). Because James 
Widtfeldt failed to submit a separate filing fee with each appeal, 
the Tax Equalization and Review Commission (TERC) lacked 
jurisdiction over each appeal from the lower tribunal and we lack 
jurisdiction over Widtfeldt's attempt to appeal to this court.  

BACKGROUND 
On June 30, 2006, Widtfeldt filed at least 75 separate property 

valuation protests with the Holt County Board of Equalization 
(the Board) regarding tax year 2006 values placed on his prop
erties. On July 24, the Board denied his protests, at least as to 
the 75 properties which pertain to the case before us. On August 
21, Widtfeldt appealed the Board's denials to TERC. Widtfeldt 
filed a separate appeal form for each decision he appealed; he
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consequently filed at least 75 separate appeals-one for each par
cel of property at issue.  

On October 17, 2006, TERC's legal counsel sent a letter to 
Widtfeldt explaining that TERC received Widtfeldt's appeals, but 
that "75 of these appeals" were incomplete because they were 
missing the required $25 filing fee. (We infer from the quoted 
language that at least one other appeal may have been complete.) 
One of the 75 appeals was also missing a copy of the final deci
sion from which Widtfeldt was attempting to appeal. The letter 
informed Widtfeldt that because 75 of his appeals were incom
plete, TERC was returning the incomplete appeals to him and 
TERC would be unable to process the appeals because the time 
for filing them had expired. The letter explained that the dead
line for filing appeals was August 24. The letter also noted that 
the initial documents sent by Widtfeldt were postmarked August 
22 and received by TERC on August 23 and that a second set 
of materials sent by Widtfeldt containing the above-mentioned 
missing copy of the final decision, but which did not complete 
the appeals, was postmarked August 24 and received by TERC 
on August 28.  

On November 17, 2006, Widtfeldt filed a petition for review 
in this court pursuant to Neb. Rev. Stat. § 77-5019 (Cum. Supp.  
2006). He alleges in his petition that TERC should have allowed 
him to proceed on all of his appeals with one filing fee instead of 
requiring a filing fee for each appeal. He requests that we enter 
an order granting him permission to proceed on all of his appeals 
to TERC with one filing fee.  

STANDARD OF REVIEW 
[1,2] Appellate review of a TERC decision shall be conducted 

for error on the record. Falotico v. Grant Cty. Bd. of Equal., 
262 Neb. 292, 631 N.W.2d 492 (2001). It is not only within the 
power but the duty of an appellate court to determine whether 
such appellate court has jurisdiction over the subject matter of an 
appeal. See Washington Cty. Bd. of Equal. v. Rushmore Borglum, 
11 Neb. App. 377, 650 N.W.2d 504 (2002).  

ANALYSIS 
We begin by observing that Widtfeldt's petition for review filed 

with this court expressly invokes § 77-5019, which states: "Nothing
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in this section shall be deemed to prevent resort to other means of 
review, redress, or relief provided by law." We are not presented, 
for example, with an action for writ of mandamus. Mandamus 
is defined as an extraordinary remedy, not a writ of right, issued 
to compel the performance of a purely ministerial act or duty, 
imposed by law upon an inferior tribunal, corporation, board, or 
person, where (1) the relator has a clear right to the relief sought, 
(2) there is a corresponding clear duty existing on the part of the 
respondent to perform the act, and (3) there is no other plain and 
adequate remedy available in the ordinary course of law. Crouse 
v. Pioneer Irr. Dist., 272 Neb. 276, 719 N.W.2d 722 (2006). Thus, 
our jurisdiction relies solely upon the right of review conferred by 
§ 77-5019, which jurisdiction in turn depends upon the existence 
of jurisdiction in the tribunal below.  

[3] When an administrative agency lacks subject matter juris
diction over a claim, the courts also lack subject matter jurisdic
tion on appeal. Creighton St. Joseph Hosp. v. Tax Eq. & Rev.  
Comm., 260 Neb. 905, 620 N.W.2d 90 (2000); R-D Investment 
Co. v. Board of Equal. of Sarpy Cty., 247 Neb. 162, 525 N.W.2d 
221 (1995). We therefore examine the jurisdictional basis for 
Widtfeldt's 75 appeals before TERC, which examination requires 
us to review the particular statutes establishing the procedures 
before the Board and governing the right to appeal to TERC.  

Widtfeldt's petition for review asserts that he should be allowed 
to proceed on all of his appeals although he submitted only one 
filing fee, because he owns all of the parcels of land at issue, all of 
the parcels are located in the same county, and there are similar 
grounds to appeal the Board's decision in each case. We conclude 
that Widtfeldt's position is not supported by the law.  

[4] The law requires a protesting taxpayer to submit a separate 
protest for each parcel of real estate. Neb. Rev. Stat. § 77-1502 
(Cum. Supp. 2006) authorizes a taxpayer to challenge the value 
placed on his or her real property before the county board of 
equalization. "For protests of real property, a protest shall be filed 
for each parcel." Id. The record in the case before us shows 75 
instances of such protests. In each instance, Widtfeldt submitted 
a separate protest form to the Board. A county board of equaliza
tion is then required to render a decision on the protest. See id.  
Each of the protest forms provides a place for the decision of the
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county board of equalization to be recorded. In the instant case, 
the Board recorded its decision regarding each parcel in the des
ignated place on the form submitted for that particular parcel.  

[5] The statutes governing appeals from a county board of 
equalization to TERC now contemplate a separate appeal from 
each decision of the county board of equalization and require 
a separate filing fee for each appeal. Neb. Rev. Stat. § 77-5007 
(Cum. Supp. 2006) generally confers authority to TERC to hear 
and determine appeals from any county board of equalization.  
Neb. Rev. Stat. § 77-1510 (Cum. Supp. 2006) authorizes an appeal 
to TERC from "[a] ny action of the county board of equalization." 
Neb. Rev. Stat. § 77-5013 (Cum. Supp. 2006) sets forth specific 
requirements which must be met before TERC acquires jurisdic
tion over such appeals and provides: 

(1) [TERC] obtains exclusive jurisdiction over an appeal 
... when: 

(a) [TERC] has the power or authority to hear the appeal 

(b) An appeal ... is timely filed; 
(c) The filing fee, if applicable, is timely received and 

thereafter paid; and 
(d) In the case of an appeal, a copy of the decision, order, 

determination, or action appealed from, or other informa
tion that documents the decision, order, determination, or 
action appealed from, is timely filed.  

Only the requirements of this subsection shall be deemed 
jurisdictional.  

(3) The filing fee for each appeal ... filed with [TERC] 
is twenty-five dollars . ...  

(4) The form and requirements for execution of an 
appeal . . . may be specified by [TERC] in its rules and 
regulations.  

For an appeal from a decision of a county board of equaliza
tion to be timely, it must be filed with TERC "on or before August 
24." § 77-1510.  

Giving effect to the purpose and intent of the Legislature as 
ascertained from the entire language of the above statutes con
sidered in their plain, ordinary, and popular sense, see Creighton
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St. Joseph Hosp. v. Tax Eq. & Rev. Comm., 260 Neb. 905, 620 
N.W.2d 90 (2000), we determine that a separate filing fee must 
accompany each appeal to TERC. If a fee is not timely submitted 
with the appeal, TERC will not have jurisdiction over the appeal.  

[6] We recognize that § 77-5013 has been amended in two 
instances since the decision of the Nebraska Supreme Court in 
Creighton St. Joseph Hosp. v. Tax Eq. & Rev. Comm., supra. In 
that case, the court determined that § 77-5013 did not require that 
a filing fee be paid at the outset to confer jurisdiction upon TERC.  
The Supreme Court stated in its decision that if the Legislature 
intended for the $25 filing fee to be a jurisdictional requirement, 
it could have included jurisdictional language in § 77-5013.  
Because it did not, the Supreme Court refused to read additional 
requirements into the statute. However, when Creighton St. Joseph 
Hosp. v. Tax Eq. & Rev. Comm. was decided, § 77-5013 contained 
none of the jurisdictional language that the current version sets 
forth. Since the Supreme Court issued its decision in Creighton 
St. Joseph Hosp. v. Tax Eq. & Rev. Comm., the Legislature has 
added jurisdictional language to § 77-5013. See 2001 Neb. Laws, 
L.B. 170, and 2004 Neb. Laws, L.B. 973. Clearly, the Legislature 
responded to the court's decision in Creighton St. Joseph Hosp.  
v. Tax Eq. & Rev. Comm. and added language demonstrating 
its intent to make the requirements of § 77-5013(1) mandatory 
and jurisdictional. We hold that under the current version of 
§ 77-5013, a filing fee must be timely received by TERC in order 
for TERC to have jurisdiction over the appeal.  

[7-9] Regulations adopted by TERC also address the require
ments for perfecting an appeal with TERC. Before discussing the 
regulations, we acknowledge that a legislative enactment may 
properly confer general powers upon an administrative agency 
and delegate to the agency the power to make rules and regula
tions concerning the details of the legislative purpose. City of 
Omaha v. Kum & Go, 263 Neb. 724, 642 N.W.2d 154 (2002).  
Agency regulations, properly adopted and filed with the Secretary 
of State of Nebraska, have the effect of statutory law. Id. In order 
to be valid, a rule or regulation must be consistent with the statute 
under which the rule or regulation is promulgated. Id.  

Neb. Rev. Stat. § 77-5021 (Reissue 2003) grants TERC the 
power to adopt and promulgate rules and regulations to carry
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out its constitutional or statutory purposes, powers, or author
ity. TERC has adopted several regulations that are relevant to 
the issues before us. One regulation states that a filing fee must 
accompany an appeal to TERC and that an appeal filed without a 
filing fee will not be accepted by TERC and will not be deemed 
perfected. See 442 Neb. Admin. Code, ch. 5, § 001.05 (2005).  
Another regulation provides that TERC lacks jurisdiction over 
appeals or petitions which are filed out of time or which other
wise fail to comply with § 77-5013. 442 Neb. Admin. Code, ch. 5, 
§ 001.06 (2005). The regulations further support our determina
tion that TERC lacked jurisdiction over Widtfeldt's appeals, and 
therefore, we also lack jurisdiction to hear Widtfeldt's claims.  

CONCLUSION 
The relevant statutes require a separate tax valuation protest 

for each parcel of real estate and a separate filing fee for each 
appeal from a county board of equalization decision to TERC.  
Because TERC did not timely receive the required filing fee in 
each of the 75 appeals, it lacked jurisdiction over the appeals. It 
necessarily follows that we lack jurisdiction over the appeal from 
TERC. We therefore dismiss Widtfeldt's appeal.  

APPEAL DISMISSED.  

STATE OF NEBRASKA, APPELLEE, V.  

JEFFREY L. VOLCEK, APPELLANT.  

729 N.W.2d 90 

Filed March 13, 2007. Nos. A-06-568, A-06-569.  

1. Criminal Law: Sentences: Judgments. In a criminal case, the judgment is the 
sentence.  

2. Constitutional Law: Statutes: Jurisdiction: Time: Appeal and Error. The appel
late jurisdiction of a court is contingent upon timely compliance with constitutional 
or statutory methods of appeal.  

3. Sentences: Probation and Parole: Waiver: Final Orders: Appeal and Error.  
Sentencing orders in which a defendant is sentenced to probation with one term of 
probation's being a jail term that may or may not ultimately be waived by the court 
are final, appealable orders.  

4. Convictions: Ordinances: Sentences: Judicial Notice: Appeal and Error. When 
considering an assignment of error claiming the imposition of an excessive sentence
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upon a conviction based on a municipal ordinance, an appellate court will not take 

judicial notice of the ordinance specifying the penalties for a violation unless the 

ordinance is made a part of the bill of exceptions or is included in the certified tran

script prepared by the clerk of the county court.  
5. Records: Appeal and Error. It is incumbent upon the appellant to present a record 

which supports the errors assigned; absent such a record, as a general rule, the deci

sion of the lower court as to those errors is to be affirmed.  

6. Records: Ordinances: Appeal and Error. Where no ordinance which specifies the 

penalties for a violation is in the record to review, the appellate courts do not address 

excessive sentence assignments of error.  

Appeal from the District Court for Douglas County, J. PATRICK 

MULLEN, Judge, on appeal thereto from the County Court for 
Douglas County, LAWRENCE BARRETT, Judge. Appeal in No.  
A-06-568 dismissed. Judgment of District Court in No. A-06-569 
affirmed.  

Jeff T. Courtney for appellant.  

Paul D. Kratz, Omaha City Attorney, Martin J. Conboy III, 
Omaha City Prosecutor, and J. Michael Tesar for appellee.  

INBODY, Chief Judge, and IRWIN and MOORE, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Jeffrey L. Volcek brings these appeals from the district court's 
affirmance of the sentences imposed by the county court for 
Douglas County in two cases concerning Volcek's violation of city 
ordinances concerning maintenance of real property. In case No.  
A-06-568, Volcek attempts to challenge the county court's failure 
to waive a 45-day jail sentence imposed in a probation order. We 
find Volcek's appeal regarding this sentence to be untimely, and 
we dismiss that appeal. In case No. A-06-569, Volcek challenges 
the county court's sentence of 45 days' imprisonment. We find no 
abuse of discretion by the county court, and we uphold the district 
court's affirmance of that sentence.  

II. BACKGROUND 

1. CASE No. A-06-568 
On January 26, 2005, the State filed a complaint in Douglas 

County Court charging Volcek with the violation of a number of
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city ordinances concerning maintenance of real property, includ
ing allowing the growth of noxious weeds, failure to secure a 
building permit, failure to secure an occupancy certificate, and 
violation of zoning and parking ordinances. On August 25, Volcek 
entered pleas of guilty to two counts and the State dismissed the 
rest. Also on August 25, the county court sentenced Volcek to a 
term of 6 months' probation.  

The probation order contained a provision requiring Volcek 
to serve a term of 45 days' imprisonment to begin on December 
15, 2005, "unless waived by the Court." The probation order also 
set a hearing date on December 15 "for the purpose of determin
ing whether said jail sentence should be waived." No appeal was 
taken from the probation order.  

On December 15, 2005, the county court held a hearing at 
which the issue of whether the court would waive the 45-day 
jail sentence was addressed. At the conclusion of the hearing, 
the court declined to waive the jail sentence and ordered Volcek 
to serve 45 days in jail, as previously set forth in the August 25 
probation order.  

Volcek appealed to the district court, which affirmed on April 
20, 2006. Volcek then brought the appeal docketed in this court 
as case No. A-06-568.  

2. CASE No. A-06-569 
On September 29, 2005, the State filed a complaint in Douglas 

County Court charging Volcek with the violation of a number of 
city ordinances concerning maintenance of real property, includ
ing violations of parking and zoning ordinances, littering, and 
failure to secure a building permit. On December 15, Volcek 
entered a plea of guilty on one count and the State dismissed the 
rest. Also on December 1 5, the county court sentenced Volcek to 
a term of 45 days' imprisonment, to be served consecutively with 
the sentence in case No. A-06-568.  

Volcek appealed to the district court, which affirmed on April 
20, 2006. Volcek then brought the appeal docketed in this court 
as case No. A-06-569.  

III. ASSIGNMENTS OF ERROR 
In each case, Volcek's sole assignment of error is that the 45

day jail term imposed in that case is an excessive sentence.
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IV. ANALYSIS 
1. CASE No. A-06-568 

In case No. A-06-568, Volcek attempts to appeal from the dis
trict court's order upholding the county court's refusal to waive 
the 45-day jail term that was imposed as a term of Volcek's proba
tion. Volcek argues that the imposition of 45 days' imprisonment 
is an excessive sentence. We find that Volcek's appeal on this 
issue is untimely because Volcek failed to appeal from the court's 
imposition of sentence.  

[1,2] In a criminal case, the judgment is the sentence. State 
v. Vela, 272 Neb. 287, 721 N.W.2d 631 (2006). The appellate 
jurisdiction of a court is contingent upon timely compliance 
with constitutional or statutory methods of appeal. State v. Hess, 
261 Neb. 368, 622 N.W.2d 891 (2001). The three types of final 
orders which may be reviewed on appeal under the provisions of 
Neb. Rev. Stat. § 25-1902 (Reissue 1995) are (1) an order which 
affects a substantial right in an action and which in effect deter
mines the action and prevents a judgment, (2) an order affecting 
a substantial right made during a special proceeding, and (3) an 
order affecting a substantial right made on summary application 
in an action after a judgment is rendered. State v. Vela, supra.  

[3] It is clear that in Nebraska, sentencing orders in which a 
defendant is sentenced to probation with one term of probation's 
being a jail term that may or may not ultimately be waived by 
the court are final, appealable orders. See, State v. Stott, 255 Neb.  
438, 586 N.W.2d 436 (1998); State v. Spiegel, 239 Neb. 233, 
474 N.W.2d 873 (1991); State v. Charles, 13 Neb. App. 305, 691 
N.W.2d 567 (2005); State v. Ruisi, 9 Neb. App. 435, 616 N.W.2d 
19 (2000), disapproved on other grounds, State v. Decker, 261 
Neb. 382, 622 N.W.2d 903 (2001); McDermott v. McDermott, 
8 Neb. App. 860, 602 N.W.2d 676 (1999). As such, the county 
court order sentencing Volcek to probation was a final, appealable 
order from which no appeal was taken.  

Inasmuch as the probation order itself was a final, appealable 
order, it is apparent that the county court's later decision not to 
waive the term of incarceration is not itself an appealable order.  
First, we note that there is no authority in this state for allowing 
an appeal from a court's ultimate determination of whether to 
waive a jail term imposed as a term of probation. Second, we note
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that a court's determination not to waive such a jail term does not 
affect a substantial right and does not fit within any of the three 
types of final, appealable orders set forth in § 25-1902.  

A substantial right is an essential legal right, not a mere techni
cal right. State v. Vela, supra. A substantial right is affected if the 
order affects the subject matter of the litigation, such as dimin
ishing a claim or defense that was available to an appellant prior 
to the order from which an appeal is taken. Id. In this case, the 
court's determination not to waive the jail term did not diminish a 
claim or defense otherwise available to Volcek and did not affect 
any substantive right that Volcek had prior to the order; Volcek 
did not have any substantive right to have the jail term waived, 
and such was merely within the discretion of the county court.  
See Neb. Rev. Stat. § 29-2263(2) (Cum. Supp. 2006) (court may 
modify, eliminate, or add terms of probation).  

Further, it is clear that the court's determination not to waive 
the jail term did not in effect determine the action and prevent 
a judgment, as it actually came after the judgment and was not 
entered in a special proceeding. Additionally, the court's determi
nation was not made on summary application after the judgment 
was rendered. Compare State v. Maestas, 11 Neb. App. 262, 647 
N.W.2d 122 (2002). As such, in addition to not affecting a sub
stantial right, the court's determination did not satisfy the other 
criteria to be considered in discerning a final, appealable order 
under § 25-1902.  

Because Volcek failed to appeal from the sentencing order 
which first imposed the jail term as a term of probation, we find 
that Volcek failed to timely perfect an appeal challenging that 
term of probation. Accordingly, the district court lacked jurisdic
tion to hear Volcek's appeal in the case docketed in this court as 
case No. A-06-568, and we similarly lack jurisdiction. The appeal 
in case No. A-06-568 is dismissed.  

2. CASE No. A-06-569 
In case No. A-06-569, Volcek asserts that the county court 

imposed an excessive sentence when sentencing him to 45 days 
in jail on a charge of littering, pursuant to a city of Omaha munic
ipal ordinance. The record presented on appeal does not include a 
copy of the ordinance under which Volcek was sentenced, and the 
complaint filed in county court does not include any substantive
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allegations concerning the appropriate sentencing range. As such, 
we are unable to review the sentence imposed.  

[4-6] When considering an assignment of error claiming the 
imposition of an excessive sentence upon a conviction based on 
a municipal ordinance, the Nebraska Supreme Court has been 
clear that an appellate court will not take judicial notice of the 
ordinance specifying the penalties for a violation unless the 
ordinance is made a part of the bill of exceptions or is included 
in the certified transcript prepared by the clerk of the county 
court. State v. Abbink, 260 Neb. 211, 616 N.W.2d 8 (2000). It is 
incumbent upon the appellant to present a record which supports 
the errors assigned; absent such a record, as a general rule, the 
decision of the lower court as to those errors is to be affirmed.  
Id. Where no ordinance which specifies the penalties for a viola
tion is in the record to review, the appellate courts do not address 
excessive sentence assignments of error. See id.  

In this case, Volcek was convicted and sentenced pursuant to 
a municipal ordinance. The bill of exceptions does not include 
any copy of the ordinance under which Volcek was sentenced.  
No copy of the ordinance was requested to be included in the 
transcript. No copy of the ordinance appears anywhere in the 
record presented on appeal. As such, we cannot consider Volcek's 
assignment of error.  

Additionally, we note that the complaint filed in the county 
court does not remedy the defect in the record in this case. In State 
v. Dunn, 14 Neb. App. 144, 705 N.W.2d 246 (2005), this court 
discussed the present state of the "ordinance rule" in Nebraska 
and recognized that with respect to sufficiency of the evidence 
claims, an appellate court can assume material allegations in a 
long-form criminal complaint containing substantive allegations 
reflect the substantive content of the ordinance and that the appel
late court can review the evidence to determine its sufficiency 
to prove the matters alleged. Even assuming this same applica
tion of the ordinance rule would apply to sentencing matters, the 
complaint filed against Volcek in this case contains no substantive 
allegations concerning the applicable sentencing range.  

V. CONCLUSION 
We dismiss the appeal in case No. A-06-568 because Volcek 

failed to perfect a timely appeal from the sentencing order.
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We affirm the district court's decision upholding the sentence 
imposed in case No. A-06-569, because Volcek failed to include 
the applicable municipal ordinance in the record on appeal.  

APPEAL IN No. A-06-568 DISMISSED.  

JUDGMENT IN No. A-06-569 AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

BRIAN J. ATCHISON, APPELLANT.  

730 N.W.2d 115 

Filed March 13, 2007. No. A-06-703.  

I. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a 
criminal conviction for sufficiency of the evidence to sustain the conviction, the 
relevant question for an appellate court is whether, after viewing the evidence in the 
light most favorable to the prosecution, any rational trier of fact could have found 
the essential elements of the crime beyond a reasonable doubt.  

2. Criminal Law: Minors. Pursuant to Neb. Rev. Stat. § 28-320.02 (Cum. Supp. 2004), 
a person is guilty of a Class IIIA felony where a person knowingly solicits, coaxes, 
entices, or lures (1) a child 16 years of age or younger or (2) a peace officer who is 
believed by such person to be a child 16 years of age or younger, by means of a com
puter as that term is defined in Neb. Rev. Stat. § 28-1343 (Reissue 1995), to engage 
in an act which would be in violation of Neb. Rev. Stat. §§ 28-319 (Reissue 1995), 
28-320.01 (Cum. Supp. 2004), or 28-320(l) or (2) (Reissue 1995).  

3. Criminal Law: Evidence. Evidence in a criminal case is viewed and construed most 
favorably to the State.  

4. Rules of Evidence: Appeal and Error. Where the Nebraska Evidence Rules com
mit the evidentiary question at issue to the discretion of the trial court, the admis
sibility of evidence is reviewed for an abuse of discretion.  

5. _ : . The exercise of judicial discretion is implicit in determinations of rel

evancy under Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), and preju
dice under Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), and a trial 
court's decision regarding them will not be reversed absent an abuse of discretion.  

6. Rules of Evidence: Words and Phrases. Relevant evidence means evidence having 
any tendency to make the existence of any fact that is of consequence to the deter
mination of the action more probable or less probable than it would be without the 
evidence.  

7. Trial: Words and Phrases. Judicial abuse of discretion means that the reasons or 
rulings of the trial court are clearly untenable.  

8. Trial: Evidence: Appeal and Error. A party is barred from asserting a different 
ground for his or her objection to the admission of evidence on appeal than was 
offered before the trier of fact.
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9. : : . The duty rests on the defendant to object at trial to the admission 

of evidence and to state the specific ground of the objection if the specific ground is 
not apparent from the context in which the objection was made.  

10. Rules of Evidence: Words and Phrases. For purposes of the balancing test required 
by Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), unfair prejudice 
means an undue tendency to suggest a decision on an improper basis.  

11. Trial: Evidence. The admission of cumulative evidence rests within the discretion 
of the trial judge.  

12. Trial: Evidence: Appeal and Error. Whether cumulative evidence constitutes 
reversible error depends upon the facts and circumstances of each case.  

13. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the trial court.  

14. Sentences. An abuse of discretion occurs when a sentencing court's reasons or rul
ings are clearly untenable and unfairly deprive the litigant of a substantial right and 
a just result.  

15. . In considering a sentence to be imposed, the sentencing court is not limited in 
its discretion to any mathematically applied set of factors.  

16. . The appropriateness of a sentence is necessarily a subjective judgment and 
includes the sentencing judge's observation of the defendant's demeanor and attitude 
and all the facts and circumstances surrounding the defendant's life.  

17. . In imposing a sentence, a sentencing judge should consider the defendant's 
age, mentality, education, experience, and social and cultural background, as well as 
his or her past criminal record or law-abiding conduct, motivation for the offense, 
nature of the offense, and the amount of violence involved in the commission of the 
crime.  

Appeal from the District Court for Lancaster County: PAUL D.  
MERRITT, JR., Judge. Affirmed.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Christopher Eickholt for appellant.  

Jon Bruning, Attorney General, and George R. Love for 
appellee.  

IRWIN and SIEVERS, Judges.  

SIEVERS, Judge.  
Brian J. Atchison, after a jury trial in the district court for 

Lancaster County, was convicted of enticement of a child for 
sexual purposes through the use of a computer and sentenced to a 
period of incarceration of 2 to 4 years. Atchison has appealed. We 
hold that (1) the evidence was sufficient to support his conviction, 
(2) evidence regarding an investigator's background and training 
in computer crimes was admissible, (3) evidence concerning the
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investigator's explanations of certain phrases and abbreviations 
in the online typed conversations or "chats" was admissible, (4) 
the videotape of the events leading up to Atchison's arrest was 
admissible and not unfairly prejudicial, and (5) the sentence was 
not excessive.  

I. FACTUAL BACKGROUND 
On June 28, 2005, Edward Sexton, an investigator with the 

Lincoln Police Department, went "undercover" as a 15-year-old 
girl named "Tami" in an Internet chat room under the assumed 
"ID" of "tami9005." In order for Investigator Sexton to gain free 
access to the chat room, he had to create a "profile" with personal 
information. In the profile that Investigator Sexton created, he 
identified himself as a 15-year-old female student.  

Investigator Sexton entered the chat room on June 28, 2005, 
and while he was in the chat room, Tami received an instant mes
sage from "Fat Lincoln Cock 4 the Ladies," later identified as 
Atchison, who was approximately 26 years old at the time. The 
instant message could not be seen by others in the chat room.  
As further background, we note that the instant messages, as 
reproduced hereinafter, contain "emoticons," which are symbols 
such as the well-known smiley faces. When the instant messages 
are saved and printed, the emoticons are translated as a word 
that is bracketed by exclamation marks, e.g., !Wink!, !Smug!, 
!Drooling!, !Blushing! 

On June 28, 2005, Atchison sent Tami an instant message. The 
initial message from Atchison to Tami read as follows, which we 
quote because it sets the tone for the extremely graphic and sex
ually charged messages that he later sent (which we do not fully 
quote), even though Tami had told him she was "barely 15": 

"Tami, 'Sup sweetness? . .. You'll have to be so kind as to 
please pardon my bluntness and for being so forward, but 
I twas just wondering if there might be any slight chance 
of me being able to persuade thee into becoming interested 
into CUMing" . . . "up to my place for one hell of a great 
lay today??" 

The online chat continued, during which Atchison told Tami 
that his name was "Brian," that his Web camera was on, and 
that he was 26 years old. Atchison showed a picture of his
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penis to Tami at approximately 1:52 p.m. At approximately 
2:04 p.m., Tami informed Atchison that she was "barely 15" 
and that she could not drive. Atchison asked whether she was 
from "www.pervertedjustice.com" and explained that such Web 
site involved a man who pretends to be a young girl to entrap 
"Perverts" and gets them arrested when they come over to the 
alleged young girl's house. Tami responded that she was not 
from that Web site, and Atchison responded, "Kewlz" and "So 
you're for real, then, 'eh??" Atchison continued to chat with 
Tami for over 20 minutes after he learned that she was 15 years 
old, and Atchison asked to come over to her home the next day 
when her mother would not be home.  

On June 29 and July 1, 2, and 6, 2005, Atchison sent some 
instant messages and emoticons when Tami was online and 
offline, but Investigator Sexton did not respond. According to 
Investigator Sexton, whose testimony is detailed below, an offline 
message is a message that is received by the recipient's computer 
at a time when the recipient is not signed onto the chat room.  

On July 7, 2005, Atchison sent Tami an offline message at 
10:04 a.m. that directly and graphically solicited oral and vaginal 
sex and asked her to get back to him. Tami responded at 10:49 
a.m. by writing "oh u would huh," and the online chat continued 
as follows: 

[Fat Lincoln Cock 4 the Ladies]: Oh Yeah !Devil! 
[Tami]: lol 
[Tami]: u gonna pick me up? 
[Fat Lincoln Cock 4 the Ladies]: Sure. Where at?? 
[Tami]: u kno I cant drive 
[Fat Lincoln Cock 4 the Ladies]: I know.  
[Fat Lincoln Cock 4 the Ladies]: I got the car today 

!Wink! 
[Tami]: lol...  
[Tami]: u musta been readin my mind 
[Tami]: got up in the mood 
[Tami]: lol 
[Fat Lincoln Cock 4 the Ladies]: Aye !Smug! I try 

!Wink! 
[Fat Lincoln Cock 4 the Ladies]: Sweet !Wink! 
[Fat Lincoln Cock 4 the Ladies]: I aim to please !Wink!
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[Tami]: lol 
[Tami]: ok...guess we'll see 
[Fat Lincoln Cock 4 the Ladies]: Yep.  
[Tami]: i'm kinna in the area of 13 & van dom 
[Fat Lincoln Cock 4 the Ladies]: Is your mother not 

home?? !Wink! 
[Tami]: nope 
[Fat Lincoln Cock 4 the Ladies]: Sweet 
[Tami]: but u aint commin here 
[Fat Lincoln Cock 4 the Ladies]: 13th & Van Dorn?? 
[Fat Lincoln Cock 4 the Ladies]: Well I gotta cum pick 

you up somewhere, right?? !Smug! 
[Tami]: ya 
[Tami]: sorry.. .but i dont want u to know where i live 

yet 
[Tami]: u unnerstand 
[Fat Lincoln Cock 4 the Ladies]: Totally !Batting 

Eyelashes! 
[Tami]: k 
[Fat Lincoln Cock 4 the Ladies]: But I'll need a location 

to cum pick you up from....  
The online chat continued until immediately before noon.  

While we do not repeat the entire chat here, we note that Atchison 
wrote that he was "ALWAYS Horny" and that he was "hoping 
that maybe you'd be feeling kinda frisky your own self." Later 
in the same chat, Tami asked, "u gots protection?" and Atchison 
responded, "Nope !Smug!" and explained that he was sterile as 
well as free from sexually transmitted diseases.  

During the chat, Atchison and Tami agreed to meet at 
12:30 p.m. in the "park lot" of "Vandorn Park" and then go to 
Atchison's home. Atchison described his car as a "2004 Yellow 
Dodge Neon" and said that he would wear his "presciption 
glasses," which Tami previously viewed by means of Atchison's 
Web camera and referred to as his "fancy sunglasses." Tami wrote 
that she would wear a black baseball hat. After Tami wrote that "i 
gotta go get ready..." at 11:18 a.m., Atchison wrote a final sexual 
comment leaving no doubt about his intentions and desires.  
Investigator Sexton, posing as Tami, sent his final instant mes
sage at 11:55 a.m., which message read: "shuttin off puter now."

426



427STATE v. ATCHISON 

Cite as 15 Neb. App. 422

Atchison continued to send instant messages, including the last 
message, which read: "Well I hope that I shall see you in a lil' bit 
!Batting Eyelashes!" 

At approximately noon on July 7, 2005, Officer Tracy Graham 
was contacted by Investigator Sexton. Officer Graham is approxi
mately 5 feet 4 inches tall and weighs 115 pounds, and she was 
asked to dress in a black baseball hat, a baggy T-shirt, jean shorts, 
and flip-flops. Officer Graham was told that she was supposed to 
be a 15-year-old girl even though she was 29 years old at that time.  
Officer Graham was shown the online picture of Atchison wear
ing his prescription sunglasses. Officer Graham met Atchison at 
the agreed-upon park. Investigator Sexton was also present along 
with other Lincoln police officers. Officer Graham wore a "wire" 
concealed in the baseball hat. Atchison made contact with Officer 
Graham posing as Tami and was arrested. The record contains a 
videotape of the meeting leading to the arrest.  

II. PROCEDURAL BACKGROUND 
An information was filed in the Lancaster County District 

Court on August 12, 2005, alleging that on or about July 7, 
Atchison 

did knowingly solicit, coax, entice, or lure a peace officer 
who is believed by such person to be a child sixteen (16) 
years of age or younger, by means of a computer as that 
term is defined in § 28-1343, to engage in an act which 
would be in violation of § 28-319 or § 28.320.01 or subsec
tion (1) or (2) of §28-320.  

At Atchison's arraignment on August 17, Atchison pled not 
guilty.  

On April 10 through 12, 2006, the jury trial was held.  
Investigator Sexton testified to his training in computer and elec
tronic crimes and then explained how in June 2005, he prepared 
a profile for a 15-year-old girl with an online identification of 
"tami9005." According to Investigator Sexton, he created the 
profile in order to "chat" in the chat rooms. On June 28, a user 
"ID" with the name of "Fat Lincoln Cock 4 the Ladies" sent an 
instant message to Tami, which could not be seen by anyone else 
in the chat room. Investigator Sexton stated that he could not 
save the initial message but that he printed it out. (We included
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the initial message in its verbatim form in the previous section.) 
Investigator Sexton testified that he, as Tami, chatted for about an 
hour on June 28 in a one-on-one online chat with "Fat Lincoln 
Cock 4 the Ladies," who identified himself as "Brian." 

At trial, Investigator Sexton explained that through software 
he installed on his computer, he could save and print the instant 
messages or "chats" into "DAT files," which were initially 
encrypted. Investigator Sexton testified that he had additional 
software which would decode the files but that he was not able 
to change what was in the DAT files. While the State introduced 
the decoded verbatim printouts of the online chats at trial, which 
printouts the district court received into evidence and allowed to 
be published to the jury, Investigator Sexton did not read the ver
batim transcript of the chats aloud at trial. Rather, the jury read 
the transcript as displayed on a monitor in the courtroom and 
Investigator Sexton explained the meaning of certain words and 
abbreviations that are apparently commonly used in online chats.  
For example, according to Investigator Sexton, "UR" means "you 
are," "IDN" means "I don't know," and "lol" means "laugh out 
loud" or "lots of laughs." Investigator Sexton also explained that 
the verbatim printouts contain a record of the time (down to the 
second) of when an instant message is sent.  

Investigator Sexton further testified that Atchison sent Tami 
messages or emoticons on June 29 and July 1, 2, and 6, 2005.  
Investigator Sexton stated that on July 7, he entered into an online 
chat with Atchison, after which Atchison drove to a park where 
he met Officer Graham, who posed as "Tami," and they arrested 
Atchison.  

Officer Graham also testified at the trial, and she stated that 
Investigator Sexton contacted her to pose as a 15-year-old girl 
named "Tami" dressed as we earlier recounted. Officer Graham 
said that she viewed a picture of Atchison from his online ex
change. Officer Graham related that Investigator Sexton drove 
her to the agreed-upon area of "l7th and Otoe," where she walked 
northbound on "17th Street, 'til [she] got to Van Dom." According 
to Officer Graham, she turned eastbound on Van Dom Street and 
a man yelled "Tami" from across the street. Officer Graham testi
fied that she asked if he was Brian, that Atchison indicated he was, 
and that she crossed the street toward him. Then Officer Graham
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walked with Atchison, and she asked whether that was his "'vehi
cle over there"' and were they "'going to [his] car."' According to 
Officer Graham, Atchison responded affirmatively to both ques
tions. At trial, Officer Graham identified Atchison as the person 
who yelled out "Tami" and who had met her at the park.  

In Atchison's trial testimony, he did not dispute that he was the 
one identified as "Fat Lincoln Cock 4 the Ladies" who chatted 
online with Tami beginning in June 2005 and he admitted that 
the printouts of the online chats which Investigator Sexton saved 
and printed were accurate. Atchison testified that he was disabled 
because of an accident that occurred in 1993 and that he moved 
to Lincoln with his wife in the spring of 2005. Atchison stated 
that he never looked at Tami's profile and that when he chatted 
with Tami on July 7, he did not remember that she was 15 years 
old. Atchison admitted that he was convicted of a felony in the 
last 10 years.  

On April 12, 2006, the jury found Atchison guilty of "entice
ment of a child for sexual purposes through the use of a com
puter." On June 1, the district court sentenced Atchison to 2 to 4 
years' imprisonment. Atchison now appeals.  

Ill. ASSIGNMENTS OF ERROR 
Atchison alleges, restated and reordered, that the district court 

erred by (1) finding that the evidence was sufficient to support 
the jury's verdict that he was guilty of enticement of a child for 
sexual purposes through the use of a computer; (2) admitting 
into evidence (a) Investigator Sexton's testimony regarding his 
background and training in computer crimes, (b) Investigator 
Sexton's comments concerning the online chats, and (c) over 
Atchison's objections, the videotape recording of Atchison meet
ing Officer Graham; and (3) imposing an excessive sentence.  

IV. STANDARD OF REVIEW 
We set forth the appropriate standards of review in the indi

vidual sections of our analysis.  

V. ANALYSIS 
1. INSUFFICIENT EVIDENCE FOR GuILTY VERDICT 

[1] When reviewing a criminal conviction for sufficiency of 
the evidence to sustain the conviction, the relevant question for
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an appellate court is whether, after viewing the evidence in the 
light most favorable to the prosecution, any rational trier of fact 
could have found the essential elements of the crime beyond a 
reasonable doubt. State v. Aldaco, 271 Neb. 160, 710 N.W.2d 
101 (2006).  

Atchison argues that there was insufficient evidence to sup
port the jury's verdict that he was guilty of enticement of a child 
through the use of a computer. Atchison alleges that on July 7, 
2005, he had forgotten Tami said during the June 28 chat she 
was 15 years old and that this possibility of not remembering 
was evidenced by the two messages he sent to "Tami" after he 
was "interviewed and lodged in jail." Brief for appellant at 19.  
Atchison argues that he is a "disabled man with interpersonal dif
ficulties" who is lonely and that "[p]erhaps he is too focused on 
sexy chat while online" but that such "does not rise to the level 
of him seeking to entice children over the Internet." Id.  

[2] Neb. Rev. Stat. § 28-320.02 (Cum. Supp. 2004) provides 
that a person is guilty of a Class IIIA felony where a person 

knowingly solicit[s], coax[es], entice[s], or lure[s] (a) a 
child sixteen years of age or younger or (b) a peace officer 
who is believed by such person to be a child sixteen years 
of age or younger, by means of a computer as that term 
is defined in section 28-1343, to engage in [a sexual] act 
which would be in violation of section 28-319 or 28-320.01 
or subsection (1) or (2) of section 28-320.  

[3] Viewing the evidence at trial most favorably to the prosecu
tion, as we must, see State v. Lewis, 241 Neb. 334, 488 N.W.2d 
518 (1992), the following facts are clearly established: Atchison 
learned that Tami was barely 15 years old during his online chat 
with Investigator Sexton on June 28, 2005. After Atchison had 
knowledge that Tami was 15 years old, he proceeded to chat with 
Tami and asked Tami if he could come over to her home the next 
day when her mother was not home.  

After the June 28, 2005, online chat, Atchison sent Tami 
instant messages and emoticons (some offline) on four 
separate days. Then on July 7, Atchison sent Tami an instant 
offline message at 10:04 a.m. that solicited oral and vaginal sex 
with Tami. Investigator Sexton, posing as Tami, wrote back at 
10:49 a.m.; seconds later, Atchison acknowledged knowing that
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Tami could not drive, and less than 2 minutes later, Atchison was 
asking if Tami's mother was home, to which Tami responded 
that she was not. During the July 7 online chat, Atchison asked 
whether the person conversing with him online was Tami, and 
Tami responded affirmatively. Tami then asked what Atchison's 
name was, and Atchison responded, "Brian." During the online 
chat that lasted from 10:49 a.m. until immediately before noon, 
Atchison wrote that he was "ALWAYS Horny," that he was hop
ing Tami was "feeling kinda frisky," that he did not have protec
tion, that he was sterile, that he did not have any sexually trans
mitted diseases, and that he could not wait to perform oral sex 
on her. Atchison and Tami agreed to meet at 12:30 p.m. Atchison 
described his car as a "2004 Yellow Dodge Neon" and said that 
he would be wearing his prescription sunglasses. Tami said that 
she would be wearing a black baseball hat and that she was "5-5" 
and "125" pounds.  

After finishing the online chat, Atchison drove in a yellow car 
to the agreed-upon location. Atchison got out of his yellow car.  
Atchison yelled "Tami" to Officer Graham, who was across the 
street from him and wearing a black baseball hat. Atchison indi
cated that he was "Brian." Officer Graham crossed the street, and 
Atchison and Officer Graham proceeded to walk together toward 
the yellow car.  

During the search of Atchison's residence, the police officers 
located a computer as well as a Web camera, and the computer's 
hard drive contained portions of Atchison and Tami's online 
chats from June 28 and July 7, 2005. At trial, Atchison admitted 
to chatting online with Tami and that the printouts of the chats 
were accurate.  

After a careful review of the evidence, we find that the jury 
could in fact find Atchison guilty beyond a reasonable doubt of 
enticement of a child for sexual purposes through the use of a 
computer. The evidence was such that the jury could easily reject 
the defense that he had forgotten that Tami was 15 years old.  
Accordingly, we find no merit to this assignment of error.  

2. EVIDENTIARY OBJECTIONS 

(a) Standard of Review 
[4,5] Where the Nebraska Evidence Rules commit the evi

dentiary question at issue to the discretion of the trial court, the
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admissibility of evidence is reviewed for an abuse of discretion.  
State v. Grosshans, 270 Neb. 660, 707 N.W.2d 405 (2005). The 
exercise of judicial discretion is implicit in determinations of 
relevancy under Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 
(Reissue 1995), and prejudice under Neb. Evid. R. 403, Neb. Rev.  
Stat. § 27-403 (Reissue 1995), and a trial court's decision regard
ing them will not be reversed absent an abuse of discretion. State 
v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).  

(b) Investigator Sexton's Background in Computers 
Atchison alleges that the district court's allowance of testimony 

concerning Investigator Sexton's training in computers, computer 
crime forensics, and white-collar crime was "not relevant" to his 
"participation in the investigation of this case and had the effect 
of implying, if not establishing that Investigator Sexton is some 
sort of expert in the field of computers." Brief for appellant at 13
14. Atchison argues that an implication that Investigator Sexton 
is an expert in the field of computers is "unfairly prejudicial" 
to Atchison. Id. at 14. Atchison further argues that Investigator 
Sexton was not an expert, that his training was not relevant to 
"what happened . . . in June or July of 2005," and that the jury was 
"given the unfounded impression" that because of Investigator 
Sexton's training, "the charge had inherent merit solely because 
he worked the case." Id.  

The record reflects that Investigator Sexton testified that in 
1996, he received his first training in investigating crime on 
the Internet, and that he has continued to receive training in 
computer crimes, data recovery, and undercover work posing 
as a child on the Internet, as well as searching hard drives and 
investigating Internet crimes against children. While Atchison 
objected on numerous occasions to such testimony on relevancy 
grounds, all of which were overruled, Atchison did not object on 
any other ground.  

[6,7] "Relevant evidence means evidence having any tendency 
to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than it 
would be without the evidence." § 27-401. Given our standard of 
review and given that "Ujudicial abuse of discretion means that 
the reasons or rulings of the trial court are clearly untenable," 
State v. Jacob, 253 Neb. 950, 971, 574 N.W.2d 117, 135 (1998),
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we find that the district court did not abuse its discretion in allow
ing testimony about Investigator Sexton's background and train
ing in computer crimes when the crime charged required the use 
of a computer and the evidence necessitated an understanding of 
computer files, data recovery, and online chat rooms, as well as 
instant messaging.  

[8] Although Atchison argues in his brief that admittance of 
Investigator Sexton's testimony regarding his background and 
training in computer crimes was unfairly prejudicial, such objec
tion was not made before the district court. See State v. Jensen, 
238 Neb. 801, 472 N.W.2d 423 (1991) (party is barred from 
asserting different ground for his or her objection to admission 
of evidence on appeal than was offered before trier of fact).  
Therefore, we address the claim of unfair prejudice no further.  
This assignment of error is without merit.  

(c) Investigator Sexton's Comments on Contents 
of Verbatim Printouts of Online Chats 

The record reflects, and Atchison admits in his brief, that he 
did not object either to the admission of the exhibits containing 
the verbatim printouts of the chats on June 28 and July 7, 2005, 
or to their publication to the jury. Atchison contends that he 
"made an ongoing relevance objection to the [S]tate questioning 
Investigator Sexton regarding the content or meaning of selected 
portions of the chat text in the exhibits as they were being pub
lished to the jury." Brief for appellant at 15. However, the record 
does not support this contention.  

The record reflects that in a bench conference, Atchison's 
counsel stated that "I don't want [Investigator Sexton] putting 
undue influence or emphasis on certain parts" of the verbatim 
printout of the June 28, 2005, chat. The district judge decided 
that Investigator Sexton could not read the transcript line by line.  
Rather, the district court decided that the transcript would be put 
on the courtroom monitor and the jury would be allowed to read 
it line by line and that the State would be allowed to ask specific 
questions about the meaning of certain abbreviations, phrases, and 
the time records of the chat, to which questions Atchison could 
make specific objections. After the bench conference, Atchison 
objected to having the document published to the jury. There was 
another bench conference, and Atchison's counsel agreed that
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the jury would read the verbatim printout of the chat and that he 
would object to any specific questions the State made. Atchison's 
counsel then stated: "Yeah, so anything that [the State] asks 
[Investigator Sexton] to clarify, just note my objection. I won't 
raise individual ones as we go along." Atchison's counsel stated 
that because the printouts are being published, the jury could 
read it for themselves, and "[if they don't understand something, 
they don't understand something." The district court overruled 
Atchison's objection. When the State offered the exhibit contain
ing the verbatim printout of the July 7 chat, Atchison's counsel 
took the same position as with the exhibit containing the verbatim 
printout of the June 28 chat, but did not elaborate any further. The 
record reflects that the exhibits of the verbatim printouts of the 
chats were not sent to the jury room during deliberations.  

[9] The duty rests on the defendant to object at trial to the 
admission of evidence and to state the specific ground of the 
objection if the specific ground is not apparent from the con
text in which the objection was made. See State v. Coleman, 
239 Neb. 800, 478 N.W.2d 349 (1992). In this case, Atchison's 
counsel noted his objection to any question that the State would 
ask pertaining to the verbatim printouts of the online chats, and 
it appears that he was granted a continuing objection of sorts.  
However, whatever evidentiary grounds Atchison was relying on 
to support his objection were not clearly stated.  

Nevertheless, the record suggests that the basis was probably 
that each printout "speaks for itself." But, the fact is that portions 
of the printouts required explanation for those unfamiliar with 
online chats, and Investigator Sexton was clearly qualified to 
provide those explanations. Thus, the implied grounds for the 
objection were, in any event, without merit.  

(d) Videotape of Contact With Officer Graham 
Atchison objected to the videotape of the meeting between 

Atchison and Officer Graham and his subsequent arrest on the 
grounds that the videotape was not relevant, was cumulative, and 
was prejudicial. The district court overruled the objection in part 
and sustained it in part. The district court received the videotape 
with the restriction that only the meeting and not the subsequent 
arrest would be shown to the jury. The district court did not allow 
the jury to review the videotape during deliberation.
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The videotape of the meeting with Officer Graham posing as 
Tami shows Atchison's intent to connect with the 15-year-old girl 
whom he believed he had chatted with online earlier in the same 
day and to whom he had written sexually explicit messages, as 
we have set forth previously. In addition to the videotape demon
strating Atchison's intent to connect with a 15-year-old girl for 
sexual purposes, the videotape provided visual corroboration of 
the online chat wherein Atchison told "Tami" that he would be 
driving a yellow car and "Tami" told Atchison that she would be 
wearing a black baseball hat. Thus, the videotape establishes that 
Atchison's calling out to and walking with Tami was no accident.  
The district court did not abuse its discretion in finding that the 
videotape was relevant to the case.  

[10] Moreover, while the evidence may well have been preju
dicial to Atchison's defense, it cannot be said that it was unfairly 
so. For purposes of the balancing test required by rule 403, 
"unfair prejudice" means an undue tendency to suggest a deci
sion on an improper basis. See, State v. Nissen, 252 Neb. 51, 560 
N.W.2d 157 (1997); State v. Eona, 248 Neb. 318, 534 N.W.2d 
323 (1995). We find that the videotape did not unfairly prejudice 
Atchison, because whether Atchison intended to meet with a 
15-year-old girl for sexual purposes was a matter for the jury to 
consider, and the videotape certainly bears on that issue.  

[11,12] With respect to the argument that the videotape was 
cumulative, the admission of cumulative evidence rests within the 
discretion of the trial judge. See State v. Jackson, 200 Neb. 827, 
265 N.W.2d 850 (1978). Whether cumulative evidence consti
tutes reversible error depends upon the facts and circumstances of 
each case. See id. While the police officers testified to Atchison's 
meeting with Officer Graham, the videotape of the meeting was 
not prejudicially cumulative. Atchison's argument is really that 
the State introduced "too much" evidence of his crime, which 
argument we reject.  

3. ExCESSIVE SENTENCE 
[13-16] Atchison assigns as error that the sentence imposed 

by the district court was excessive. A sentence imposed within 
statutory limits will not be disturbed on appeal absent an abuse 
of discretion by the trial court. State v. Losinger, 268 Neb. 660, 
686 N.W.2d 582 (2004). An abuse of discretion occurs when a
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sentencing court's reasons or rulings are clearly untenable and 
unfairly deprive the litigant of a substantial right and a just result.  
Id. In considering a sentence to be imposed, the sentencing court 
is not limited in its discretion to any mathematically applied set 
of factors. State v. Griffin, 270 Neb. 578, 705 N.W.2d 51 (2005).  
The appropriateness of a sentence is necessarily a subjective 
judgment and includes the sentencing judge's observation of the 
defendant's demeanor and attitude and all the facts and circum
stances surrounding the defendant's life. Id.  

Here, the district court sentenced Atchison to incarceration 
of 2 to 4 years. Class IIIA felonies are punishable by up to 5 
years' imprisonment, a $10,000 fine, or both. See Neb. Rev. Stat.  
§ 28-105 (Cum. Supp. 2006). Atchison's sentence is within the 
statutory limits.  

[17] However, Atchison argues that the district court did not 
give proper weight and consideration to the factors set forth in 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001) (in impos
ing sentence, sentencing judge should consider defendant's age, 
mentality, education, experience, and social and cultural back
ground, as well as his or her past criminal record or law-abiding 
conduct, motivation for offense, nature of offense, and amount 
of violence involved in commission of crime). In particular, 
Atchison argues that the district court did not give proper consid
eration to his serious motorcycle accident and his resulting dis
abling injury, which caused him to become "'distant"' from his 
family. Brief for appellant at 22. On the contrary, the record dem
onstrates that the district court specifically considered Atchison's 
accident and head trauma, as well as the fact that "according to a 
2000 psychological evaluation," the head trauma "exacerbated a 
history of conduct and personality disorders." The district court 
noted that the 2000 psychological evaluation described Atchison 
as "oriented in all dimensions." The district court considered 
additional factors, including the type of crime, the fact that the 
judge believed that Atchison thought he had done nothing wrong, 
and the fact that Atchison had had no contact with law enforce
ment since 1997, when he was convicted of a felony relating to 
damage of property. The district court also credited Atchison for 
224 days served. Therefore, we find that the district court did not 
abuse its discretion.
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VI. CONCLUSION 
We conclude that the jury could in fact find Atchison guilty 

beyond a reasonable doubt of enticement of a child for sexual 
purposes through the use of a computer. We further find no merit 
to Atchison's evidentiary assignments of error or his allegation 
that his sentence was excessive.  

AFFIRMED.  
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IRWIN, Judge.  
I. INTRODUCTION 

The Nebraska Department of Health and Human Services 
(DHHS) appeals from an order of the juvenile review panel 
which affirmed a dispositional order entered by the county court 
for Cedar County, Nebraska, sitting as a juvenile court. The 
juvenile court declined DHHS' request that the court terminate 
its jurisdiction over the juvenile, Vincent P., and entered a dis
positional order implementing various goals and requiring vari
ous services, including Vincent's enrollment and attendance in 
an "age-appropriate sex offender therapy program." On appeal, 
DHHS challenges both the juvenile court's decision not to ter
minate jurisdiction over Vincent and the court's inclusion of the 
requirement of sex offender therapy in the court's dispositional 
order. The record contains sufficient evidence supporting the 
juvenile court's holding that termination of jurisdiction would 
not be in Vincent's best interests and supporting the inclusion of 
sex offender therapy. We affirm.  

II. BACKGROUND 
On May 13, 2005, the juvenile court entered an order adju

dicating Vincent to be a juvenile within the meaning of Neb.  
Rev. Stat. § 43-247(3)(a) (Cum. Supp. 2002) in that he had 
"'deport[ed] himself so as to injure or endanger seriously the 
morals or health of himself or others."' The factual circum
stances leading to Vincent's adjudication involved an allegation 
that Vincent had sexually assaulted a 5-year-old boy by placing 
Vincent's penis "'in [the victim's] buns."' Vincent denied the 
allegation, but the court found that beyond a reasonable doubt, 
the allegation was true.  

On June 6, 2005, Vincent appealed the adjudication to this 
court. This court affirmed the adjudication by memorandum opin
ion on January 6, 2006. See In re Interest of Vincent P, 14 Neb.  
App. xviii (No. A-05-694, Jan. 6, 2006).  

On March 6, 2006, an initial dispositional hearing was held.  
At the conclusion of that hearing, the juvenile court entered a 
dispositional order. In the order, the juvenile court specifically 
continued the dispositional hearing to a later date. The colloquy 
between the court and the attorneys representing the State and 
Vincent at the March 6 hearing indicated that the court requested
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that an "independent person" evaluate Vincent before the court 
would proceed with implementing a case plan.  

On May 1, 2006, the dispositional hearing continued. During 
the two stages of the dispositional hearing, the juvenile court 
received several exhibits offered by the State, including a psycho
logical evaluation that predated the adjudication, a DHHS court 
report dated August 12, 2005, a DHHS case plan and progress 
report dated December 4, 2005, and a psychological evaluation 
dated April 4, 2006. Vincent's caseworker testified that DHHS 
was recommending "ending the ongoing case with [DHHS]." The 
caseworker testified that "no more services . . . could be offered 
for Vincent." The caseworker also acknowledged that Vincent 
"still denies any culpability or that he had sexual contact with 
[the victim]." In addition to opining that no further services could 
be offered and that termination of jurisdiction was appropriate, 
however, the caseworker acknowledged that she was not familiar 
with the evidence presented at the adjudication hearing and had 
not reviewed "records from the [adjudication] hearings." 

The evidence presented to the juvenile court also included two 
letters authored by Vincent's then therapist, Dr. Maria P. Goede, 
a licensed mental health practitioner. Those letters indicated 
that Vincent had been attending therapy with Dr. Goede since 
August 2005, that Vincent had earned his diploma through the 
GED program by January 2006, and that Vincent was attending 
college-level classes, working toward a business degree. In both 
letters, however, Dr. Goede expressed a lack of understanding 
about why Vincent "was made a State Ward." Dr. Goede recom
mended terminating juvenile court jurisdiction.  

In the April 4, 2006, psychological evaluation, the psycholo
gist, Dr. Steven A. Westby, noted that Vincent "has consistently 
denied ever having any inappropriate contact with [the vic
tim]" and that Vincent "adamantly denied having ever sexually 
offended." The psychologist concluded that "there was no indi
cation of major risk factors for sexual offending aside from his 
denial of any previous offending[, which] would only be a risk 
factor if the assumption is made that he did in fact commit that 
offense." The psychologist noted that "any individual with a his
tory of sexual offending is at some risk for such behaviors again 
in the future - particularly if they have not taken responsibility



15 NEBRASKA APPELLATE REPORTS

for their actions, remain in denial, etc." The psychologist further 
concluded, "Regardless, it would be this examiner's recommen
dation that Vincent continue to participate in individual and/or 
family therapy services." 

The record also contains an August 12, 2005, DHHS court 
report and a December 4, 2005, DHHS case plan and progress 
report. In the "Recommendations" section of the August 12 
report, DHHS recommended that "[c]ustody of [Vincent] remain 
with [D]HHS for appropriate care and placement" and then, fur
ther on the same page, recommended that "custody of Vincent be 
returned to his parents." Inasmuch as Vincent was never physi
cally placed outside of his parents' home, the latter statement 
appears to be a suggestion that legal custody be returned to the 
parents and that the court's jurisdiction be terminated. In the 
"Case Plan and Progress Report" section of the August 12 report, 
DHHS set forth a number of goals and tasks to be accomplished 
by December 15. One of those goals was that "Vincent will 
resolve his issues with sexual inappropriateness," and the related 
tasks included Vincent's participation in therapy.  

In the December 14, 2005, case plan and progress report, 
DHHS again included as a goal that "Vincent will resolve his 
issues with sexual inappropriateness" and indicated that the goal 
was to be accomplished by June 15, 2006. That goal included 
related tasks, including Vincent's participation in therapy. DHHS 
noted that as of January 19, 2006, Vincent had been in therapy 
and his therapist had recommended dismissal of the juvenile 
court's jurisdiction over Vincent. The December 14, 2005, plan 
and report also noted that the permanency objective was "Family 
Preservation" and that the target date for such objective was 
December 15, 2006.  

On May 17, 2006, the juvenile court entered a dispositional 
order. The court specifically held that "[b]y preponderance of 
the evidence, the case plan is disapproved and is not in the best 
interests of [Vincent]." It is apparent from reading the remainder 
of the dispositional order that the court was rejecting DHHS' 
recommendation that the court terminate its jurisdiction over 
Vincent. The court specifically noted that the evidence support
ing termination of jurisdiction was all premised on Vincent's 
continued denial of the accusation that led to adjudication and on
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evaluators' "supposition[s] of 'if' Vincent did what was alledged 
[sic] in the petition." Inasmuch as the court had already found 
the allegation true at adjudication and inasmuch as that finding 
was affirmed on appeal, the court found most persuasive the 
portion of the April 4, 2006, psychological evaluation wherein 
Dr. Westby indicated that continued participation in individual 
or family therapy "could continue to monitor [Vincent] for 
signs of problematic sexual boundary concerns and other areas 
related to sexual abuse." As such, the court declined to terminate 
jurisdiction.  

In the dispositional order, the juvenile court adopted the "tasks, 
goals, and objectives" set forth in the December 4, 2005, DHHS 
case plan and progress report. In addition, the court ordered 
Vincent to enroll in an age-appropriate sex offender therapy 
program and ordered a termination of Dr. Goede's participation 
in Vincent's therapy because of a "preconceived bias attitude 
exhibited by [her]." 

On May 30, 2006, DHHS filed a request for review by a 
juvenile review panel, pursuant to Neb. Rev. Stat. § 43-287.04 
(Reissue 2004). On June 27, the review panel entered an order 
affirming the juvenile court's decision. The review panel found 
that DHHS "failed to prove by a preponderance of the evidence 
that the order entered was not in the best interest of [Vincent]." 
This appeal followed.  

III. ASSIGNMENTS OF ERROR 
DHHS has assigned three errors on appeal, which we consoli

date for discussion to two. First, DHHS asserts that the juvenile 
court erred in not adopting DHHS' recommendation to termi
nate jurisdiction. Second, DHH4S asserts that the juvenile court 
erred in ordering sex offender therapy for Vincent and removing 
Vincent's current therapist.  

IV. ANALYSIS 

1. STANDARD OF REVIEW 

Juvenile cases are reviewed de novo on the record, and an 
appellate court is required to reach a conclusion independent of 
the juvenile court's findings. In re Interest of Jagger L., 270 Neb.  
828, 708 N.W.2d 802 (2006). When the evidence is in conflict,
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however, an appellate court may give weight to the fact that the 
lower court observed the witnesses and accepted one version of 
the facts over the other. Id.  

2. TERMINATING JURISDICTION 

DHHS first argues that the juvenile court erred in failing to 
adopt DHHS' recommendation that terminating jurisdiction over 
Vincent was in Vincent's best interests. DHHS argues that there 
was no evidence showing such recommendation not to be in 
Vincent's best interests, that "jurisdiction should terminate once 
the conditions that led to adjudication have been corrected," and 
that Vincent's progress in therapy had "effectively resolv[ed] the 
issues adjudicated." Brief for appellant at 6. We find no merit to 
this argument.  

[1,2] The purpose of the juvenile code is to "assure the rights 
of all juveniles to care and protection and a safe and stable living 
environment and to development of their capacities for a healthy 
personality, physical well-being, and useful citizenship and to 
protect the public interest." Neb. Rev. Stat. § 43-246(1) (Reissue 
2004). The Nebraska Juvenile Code must be liberally construed 
to accomplish its purpose of serving the best interests of juve
niles who fall within it. In re Interest of J.S., A.C., and C.S., 227 
Neb. 251, 417 N.W.2d 147 (1987); In re Interest of R.A. and 
VA., 225 Neb. 157, 403 N.W.2d 357 (1987), overruled on other 
grounds, State v. Jacob, 242 Neb. 176, 494 N.W.2d 109 (1993).  
The juvenile court has broad discretion as to the disposition of 
those who fall within its jurisdiction. In re Interest of R.A. and 
VA., supra.  

Neb. Rev. Stat. § 43-285(2) (Reissue 2004) allows the court to 
order a proposed plan for the care, placement, and services which 
are to be provided for a juvenile adjudged as being within the 
ambit of § 43-247(3) and provides in pertinent part: 

If any other party . . . proves by a preponderance of the evi
dence that the department's plan is not in the juvenile's best 
interests, the court shall disapprove the department's plan.  
The court may modify the plan, order that an alternative 
plan be developed, or implement another plan that is in the 
juvenile's best interests.
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When the juvenile court enters a dispositional order that imple
ments a different plan for the juvenile than proposed by DHHS, 
a party who believes that the court-ordered plan is not in the best 
interests of the juvenile can seek review of the plan by a juvenile 
review panel. See, Neb. Rev. Stat. § 43-287.01 (Reissue 2004); 
In re Interest of Elizabeth S., 13 Neb. App. 673, 698 N.W.2d 
252 (2005); In re Interest of Tanisha P et al., 9 Neb. App. 344, 
611 N.W.2d 418 (2000); In re Interest of Laura 0. & Joshua 0., 
6 Neb. App. 554, 574 N.W.2d 776 (1998); In re Interest of 
William H., 3 Neb. App. 869, 533 N.W.2d 670 (1995).  

The law is that Neb. Rev. Stat. §§ 43-287.01 through 43-287.06 
(Reissue 2004) provide the sole method of reviewing juvenile 
court dispositional orders falling within the ambit of the expe
dited review process specified in such statutes. In re Interest of 
Elizabeth S., supra; In re Interest of Tanisha P et al., supra; In re 
Interest of Laura 0. & Joshua 0., supra. The expedited review 
process applies in cases where the contested dispositional order 
implements a different plan than the plan proposed by DHHS and 
where the appealing party has a belief that the court-ordered plan 
is not in the best interests of the juvenile. See id.  

In this case, DHHS sought and obtained review of the juve
nile court's dispositional order by a juvenile review panel. We 
note that the actual plan proffered by DHHS, the December 4, 
2005, case plan and progress report, did not include any recom
mendation of DHHS that the court's jurisdiction over Vincent be 
terminated, did not include immediate termination of jurisdiction 
as a goal, and actually included a number of goals which DHHS 
indicated were to be accomplished by June 15, 2006, more than 
3 months after the dispositional hearing at which the plan was 
received by the court. Nonetheless, we also recognize that the 
August 12, 2005, DHHS court report did include a recommen
dation that the court's jurisdiction over Vincent be terminated 
(although it also inexplicably contained a recommendation that 
custody of Vincent remain with DHHS), and the caseworker's 
testimony at the dispositional hearing makes it clear that DHHS 
was, in fact, urging termination of jurisdiction. As such, we con
clude that DHHS properly invoked the expedited review process 
in this case. Compare In re Interest of William H., supra.
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DHHS argues that "no evidence was offered to rebut the find
ings of two psychologists, a licensed mental health practitioner, 
and the case manager." Brief for appellant at 4. DHHS further 
argues that the failure to terminate jurisdiction in this case 
amounts to punishing Vincent "for exercising his rights against 
self-incrimination" by refusing to admit that he committed the 
adjudicated offense. Id. at 5. Finally, DHHS argues that Vincent's 
progress in therapy had "effectively resolv[ed] the issues adjudi
cated." Id. at 6. We find no merit to any of these arguments.  

First, contrary to DHHS' assertions, there was evidence pre
sented which supports the court's refusal to terminate jurisdiction 
over Vincent. Although DHHS points to the first psychological 
evaluation as evidence that Vincent is not at risk to reoffend, we 
note that that evaluation was actually completed prior to adju
dication. In the more recent evaluation, completed the month 
prior to the dispositional order, Dr. Westby specifically indicated 
that Vincent is at risk for sexually offending once again if it is 
assumed that he is guilty of the offense which led to adjudica
tion. Dr. Westby also specifically indicated that "[r]egardless [of 
whether Vincent did or did not commit the adjudicated offense], 
it would be this examiner's recommendation that Vincent con
tinue to participate in individual and/or family therapy services" 
and that "[s]uch services could continue to monitor him for signs 
of problematic sexual boundary concerns and other areas related 
to sexual abuse." 

Although Dr. Westby cited Vincent's failure to admit or take 
responsibility for the sexual assault that led to adjudication, the 
juvenile court's refusal to terminate jurisdiction in this case is not 
comparable to punishing Vincent for exercising his rights against 
self-incrimination. DHHS' reliance on In re Interest of Clifford 
M. et al., 6 Neb. App. 754, 577 N.W.2d 547 (1998), is misplaced.  
In In re Interest of Clifford M. et al., we held that a parent's paren
tal rights could not be terminated because of the parent's refusal 
to make incriminating statements, which statements could have 
led to further criminal charges. In the present case, Vincent is not 
required to make incriminating statements and would not face 
further criminal charges based upon any statements made.  

Finally, we find no merit to DHHS' assertion that the condi
tions which led to Vincent's adjudication have been resolved.
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Vincent was adjudicated based on having sexually assaulted a 
5-year-old boy. The dispositional order under discussion is the 
first dispositional order ever entered in this case. Although the 
record indicates that Vincent has been participating in therapy, 
the record also specifically indicates that Vincent would benefit 
from continued therapy and supervision. As such, we find no 
merit to any of DHHS' arguments or to this assignment of error.  

3. SEX OFFENDER THERAPY 

DHHS also asserts that the juvenile court erred in "order
ing sex offender specific therapy for [Vincent] and ordering 
[that] therapy with [Dr.] Goede cease." Brief for appellant at 8.  
DHHS argues that it is unclear why the juvenile court ordered 
sex offender therapy and that the court lacked authority to spe
cifically indicate that therapy with Dr. Goede should cease. We 
disagree on both accounts.  

[3] The Nebraska Supreme Court has stated: 
[O]nce there has been the adjudication that a child is a 
juvenile within the meaning of the [Nebraska Juvenile 
Code], the foremost purpose.or objective of the Nebraska 
Juvenile Code is promotion and protection of a juvenile's 
best interests, with preservation of the juvenile's familial 
relationship with his or her parent(s) where continuation of 
such parental relationship is proper under the law.  

In re Interest of J.S., A.C., and C.S., 227 Neb. 251, 263, 417 
N.W.2d 147, 156 (1987). Once a juvenile has been adjudicated, 
the juvenile court has broad discretion as to his or her disposition.  
In re Interest of Joshua M. et al., 4 Neb. App. 659, 548 N.W.2d 
348 (1996), reversed in part on other grounds 251 Neb. 614, 558 
N.W.2d 548 (1997).  

We cannot find the juvenile court's disposition in this case 
to be an abuse of discretion. We are unaware of any authority 
which supports the suggestion that ordering age-appropriate sex 
offender therapy for a juvenile who was adjudicated as having 
sexually assaulted a 5-year-old boy is an abuse of discretion. Dr.  
Westby specifically recommended individual or family therapy 
services to monitor Vincent for signs of problematic sexual 
boundary concerns. Recommending sex offender therapy for an 
adjudicated sex offender is not an abuse of discretion.
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Additionally, we find no abuse of discretion by the court in 
ordering that Vincent's therapy with Dr. Goede be terminated.  
The record contains two letters from Dr. Goede in which she 
indicated that she had been providing therapy for Vincent. In 
each letter, she expressed an inability to understand why Vincent 
was "a State Ward." We do not find an abuse of discretion in the 
court's conclusion that such an inability to understand that an 
adjudicated sex offender should be under the jurisdiction of the 
juvenile court merited ending Vincent's treatment with her. This 
assignment of error is also without merit.  

V. CONCLUSION 
We find no merit to DHHS' assertions that the juvenile court 

should have terminated jurisdiction instead of entering an initial 
dispositional order concerning Vincent, who was adjudicated as 
having sexually assaulted a 5-year-old boy. The record supports 
the conclusion that Vincent will benefit from continued therapy 
and monitoring. Additionally, we find no merit to DHHS' asser
tion that the juvenile court had no basis on which to order age
appropriate sex offender therapy for an adjudicated sex offender.  
We affirm the order of the review panel affirming the disposi
tional order of the juvenile court.  

AFFIRMED.  

INBODY, Chief Judge, not participating.  

STEVEN R. YENNEY, APPELLANT, v. NEBRASKA 

DEPARTMENT OF MOTOR VEHICLES, APPELLEE.  
729 N.W.2d 95 

Filed March 20, 2007. No. A-05-695.  

1. Administrative Law: Motor Vehicles: Judgments: Appeal and Error. Decisions 
of the director of the Department of Motor Vehicles, pursuant to Nebraska's admin
istrative license revocation statutes, are appealed under the Administrative Procedure 
Act.  

2. Administrative Law: Final Orders: Appeal and Error. A final order rendered 
by a district court in a judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for errors appearing on 
the record.  

3. Administrative Law: Judgments: Appeal and Error. When reviewing an order 
of a district court under the Administrative Procedure Act for errors appearing on
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the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

4. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: 
Evidence: Jurisdiction. The sworn report of the arresting officer shall be received 
into the record by the hearing officer as the jurisdictional document of a license 
revocation hearing, and upon receipt of the sworn report, the order of revocation by 
the director of the Department of Motor Vehicles has prima facie validity.  

5. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Police 
Officers and Sheriffs. The Department of Motor Vehicles has made a prima facie 
case for license revocation once the department establishes that the arresting officer 
provided his or her sworn report containing the required recitations to the director of 
the department.  

6. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Police 
Officers and Sheriffs: Drunk Driving: Blood, Breath, and Urine Tests. Under 
Neb. Rev. Stat. § 60-498.01(2) (Reissue 2004), the required recitations in the sworn 
report in an administrative license revocation proceeding are that (1) the person was 
arrested as described in Neb. Rev. Stat. § 60-6,197(2) (Reissue 2004)-reasonable 
grounds to believe such person was driving under the influence-and the reasons for 
such arrest, (2) the person was requested to submit to the required test, and (3) the 
person refused to submit to the required test.  

7. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Police 
Officers and Sheriffs: Drunk Driving: Jurisdiction. Including a statement in the 
sworn report in an administrative license revocation proceeding that the individual 
was arrested pursuant to Neb. Rev. Stat. § 60-6,197 (Reissue 2004) does not provide 
a factual basis for the arrest, because such is a mere legal conclusion.  

8. Administrative Law: Evidence. A sworn report which does not include informa
tion required by statute cannot be supplemented by evidence offered at a subsequent 
administrative license revocation hearing.  

Appeal from the District Court for Douglas County: RICHARD J.  
SPETHMAN, Judge. Reversed and remanded with directions.  

Adam J. Sipple, of Johnson & Mock, for appellant.  

Jon Bruning, Attorney General, Laura L. Neesen, and 
Melissa R. Vincent for appellee.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.  

SIEVERS, Judge.  
The district court for Douglas County affirmed the ruling of the 

director of the Department of Motor Vehicles (the Department) 
that Steven R. Yenney's driving privileges should be revoked for 
1 year under the administrative license revocation (ALR) statutes.  
We find that the Department did not make a prima facie case for
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license revocation, and we therefore reverse, and remand with 
directions to reinstate Yenney's driver's license.  

FACTUAL AND PROCEDURAL BACKGROUND 
Shortly after midnight on December 1, 2004, Omaha Police 

Officers David Carlson and Larry Bakker found Yenney asleep 
behind the wheel of a vehicle in a gas station's parking lot. The 
officers had Yenney exit the vehicle. Officer Carlson detected 
a "strong" odor of alcohol and noticed that Yenney had trouble 
standing, was slow to respond to commands and instructions, 
appeared to have urinated on himself, and exhibited "all the signs 
of intoxication." Officer Carlson had Yenney perform several field 
sobriety tests. Yenney consented to taking the horizontal gaze 
nystagmus test, reciting the alphabet, and counting backward, but 
he refused to do any other field sobriety tests. Yenney refused to 
submit to a preliminary breath test. Officers Carlson and Bakker 
placed Yenney under arrest for suspicion of driving under the 
influence of alcohol (DUI). Yenney was transported to central 
police headquarters, where he refused to submit to a chemical 
test of his breath. Officer Bakker completed a "Notice/Sworn 
Report/Temporary License" (sworn report) form, which was also 
signed by Officer Carlson, and filed it with the Department on 
December 6. Yenney was given a temporary license, valid for 30 
days from the date of notice under the ALR statutes. See Neb.  
Rev. Stat. § 60-498.01(5)(c) (Reissue 2004).  

A petition for administrative hearing was received by the 
Department on December 7, 2004, and a hearing was scheduled 
for December 22. On December 22, an ALR hearing before a 
hearing officer for the Department was held to determine whether 
Yenney was operating or in the actual physical control of a motor 
vehicle while under the influence of alcohol in violation of Neb.  
Rev. Stat. § 60-6,196 (Reissue 2004). The hearing officer's 
report states that neither party requested the rules of evidence be 
applied and that the hearing proceeded informally.  

At the beginning of the hearing, Yenney moved to dismiss for 
lack of jurisdiction because the reasons provided for arrest in the 
sworn report were deficient. Yenney argued, "They don't sup
port an arrest for a DUI because they provide no indication that 
[Yenney] ever operated or was in a position to operate a motor
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vehicle." The motion was overruled, and the hearing proceeded.  
As will be discussed below, an order was entered finding that 
Yenney was operating or in the actual physical control of a motor 
vehicle while having an alcohol concentration in violation of 
§ 60-6,196(1).  

Officer Carlson gave sworn testimony at the ALR hearing. The 
key facts from his testimony have earlier been set forth above, and 
we do not repeat such. However, an additional piece of evidence 
was that Officer Carlson testified that while en route to central 
police headquarters, Yenney spontaneously told Officer Carlson 
that Yenney had been driving the vehicle and had stopped at the 
gas station to get a "pop." The sworn report signed by Officers 
Carlson and Bakker was received into evidence.  

The hearing officer recommended that the director of the 
Department find (1) that the officer had probable cause to believe 
Yenney was operating or in the actual physical control of a motor 
vehicle in violation of § 60-6,196, (2) that Yenney was operating 
or in the actual physical control of a motor vehicle while having 
an alcohol concentration in violation of § 60-6,196(1), and (3) 
that Yenney refused a peace officer's lawful direction to submit to 
a chemical test. On December 28, 2004, the Department entered 
an order revoking Yenney's driver's license and/or operating 
privileges for 1 year, effective December 31.  

On January 3, 2005, Yenney filed his "Petition for Review 
of Administrative License Revocation" in the district court for 
Douglas County. Yenney alleged that relief should be granted 
because the ALR order was arbitrary, contrary to law, and contrary 
to the Department's regulations governing the proceeding. The 
Department's order of revocation was stayed pending Yenney's 
appeal to the district court. A hearing on Yenney's petition for 
review was held on April 28. On May 2, the district court filed its 
order affirming the revocation of Yenney's operating privileges.  
Yenney timely appeals the district court's order.  

ASSIGNMENTS OF ERROR 
Yenney alleges that the district court erred in (1) finding that 

the Department properly overruled Yenney's motion to dismiss 
the administrative proceeding for lack of jurisdiction, (2) find
ing that the sworn report constituted prima facie evidence of
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the validity of the order of revocation by the director of the 
Department; and (3) finding that the evidence established prob
able cause that Yenney operated a motor vehicle in violation of 
§ 60-6,196.  

STANDARD OF REVIEW 
[1-3] Decisions of the director of the Department of Motor 

Vehicles, pursuant to Nebraska's ALR statutes, are appealed 
under the Administrative Procedure Act (APA). Reiter v. Wimes, 
263 Neb. 277, 640 N.W.2d 19 (2002). A final order rendered by 
a district court in a judicial review pursuant to the APA may be 
reversed, vacated, or modified by an appellate court for errors 
appearing on the record. Trackwell v. Nebraska Dept. of Admin.  
Servs., 8 Neb. App. 233, 591 N.W.2d 95 (1999). See Neb. Rev.  
Stat. § 84-918(3) (Reissue 1999). When reviewing an order of a 
district court under the APA for errors appearing on the record, 
the inquiry is whether the decision conforms to the law, is sup
ported by competent evidence, and is neither arbitrary, capri
cious, nor unreasonable. Trackwell v. Nebraska Dept. of Admin.  
Servs., supra.  

ANALYSIS 
[4-6] Yenney argues that the district court erred in finding 

that the Department properly overruled Yenney's motion to 
dismiss the administrative proceeding for lack of jurisdiction 
and in finding that the sworn report constituted prima facie evi
dence of the validity of the order of revocation by the director 
of the Department. "The sworn report of the arresting officer 
shall be received into the record by the Hearing Officer as the 
jurisdictional document of the hearing, and upon receipt of the 
sworn report, the [d]irector's order of revocation has prima facie 
validity." 247 Neb. Admin. Code, ch. 1, § 006.01 (2001). The 
Department makes a prima facie case for license revocation 
once it establishes that the arresting officer provided his or her 
sworn report containing the required recitations. See, Morrissey 
v. Department of Motor Vehicles, 264 Neb. 456, 647 N.W.2d 644 
(2002); McPherrin v. Conrad, 248 Neb. 561, 537 N.W.2d 498 
(1995). (Both Morrissey v. Department of Motor Vehicles and 
McPherrin v. Conrad have been disapproved, but only to the
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extent that such cases suggest that a sworn report which does not 
include information required by statute may be supplemented by 
evidence offered at a subsequent hearing. See Hahn v. Neth, 270 
Neb. 164, 699 N.W.2d 32 (2005).) The required recitations in the 
sworn report are that (1) the person was arrested as described 
in Neb. Rev. Stat. § 60-6,197(2) (Reissue 2004)-reasonable 
grounds to believe such person was driving under the influence
and the reasons for such arrest, (2) the person was requested to 
submit to the required test, and (3) the person refused to submit 
to the required test. § 60-498.01(2).  

[7] In the instant case, the officers' sworn report stated that 
Yenney was directed to submit to a chemical test and that he 
refused such test. The sworn report form also stated: "The under
signed officer(s) hereby swear(s) that the above-named individ
ual was arrested pursuant to . . . § 60-6,197, and the reasons for 
the arrest are: passed out in front of [the gas] Station, near front 
doors. Signs of alcohol intoxication." (The underscored portion 
indicates the officers' comments handwritten on the blank lines 
provided on the form.) The Department argues that the foregoing 
provides reasonable grounds to believe that Yenney was driving 
under the influence, because one can infer by the reference to the 
DUI statute-§ 60-6,197-that he was in fact illegally driving 
a motor vehicle as prohibited by the provisions of that statute, 
i.e., he would not have been arrested if he were not driving with 
impermissible alcohol levels. In short, while the handwritten 
reasons for the arrest do not recite that Yenney was driving or in 
a vehicle or even near one, the State seeks to "bootstrap" such 
facts into the sworn report by the form's mere preprinted recita
tion of the fact he was arrested pursuant to the DUI statute. The 
reasons recited for the arrest merely state that he was passed out 
near the front doors of the gas station, which could mean that 
Yenney was passed out on the sidewalk or driveway rather than in 
a motor vehicle, and the stated reasons include no facts showing 
how he got there or allowing an inference that he drove there in 
a drunken condition. As a general proposition, we believe it fair 
to say that the ALR statutes and the proceedings thereunder have 
been tightly scrutinized by the appellate courts as evidenced by 
the discussion which follows. Therefore, we hold that including 
a statement in the sworn report that the individual was arrested
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pursuant to § 60-6,197 does not provide a factual basis for the 
arrest, because such is a mere legal conclusion.  

[8] However, the reasons for the arrest were in the record by 
way of Officer Carlson's testimony at the ALR hearing, such 
reasons being that he and Officer Bakker found Yenney asleep 
behind the wheel of a vehicle in a gas station's parking lot. And 
Officer Carlson also testified that while en route to central police 
headquarters, Yenney spontaneously told Officer Carlson that 
Yenney had been driving the vehicle and had stopped at the gas 
station to get a "pop." However, a sworn report which does not 
include information required by statute cannot be supplemented 
by evidence offered at a subsequent hearing. Hahn v. Neth, supra.  
Thus, the Department did not make a prima facie case for license 
revocation. Because the Department did not meet its burden of 
proof, Yenney's driver's license should not have been revoked. We 
reverse the revocation of Yenney's driver's license and remand the 
cause with directions that his driving privileges be restored.  

CONCLUSION 
For the reasons stated above, we find that the Department 

did not make a prima facie case for license revocation and that 
Yenney's driver's license should not have been revoked under the 
ALR statutes.  

REVERSED AND REMANDED WITH DIRECTIONS.  

STATE OF NEBRASKA, APPELLEE, V.  

ANSELM MCCRIMON, APPELLANT.  

729 N.W.2d 682 

Filed March 20, 2007. No. A-06-492.  

I. Sentences: Probation and Parole. When a court sentences a defendant to probation, 
it may impose any conditions of probation that are authorized by statute.  

2. Probation and Parole: Child Support. Requiring a probationer to pay child sup
port is statutorily authorized under Neb. Rev. Stat. § 29-2262(2)(c) (Cum. Supp.  
2004).  

3. Probation and Parole. Once probation is imposed, the defendant's ability to pay 
must be considered before a court can revoke the probation and impose a jail term 
for violating a probation condition requiring payments.  

4. Sentences: Probation and Parole. Before revoking probation for failure to 
make required payments, the sentencing court must find the probationer failed
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to make sufficient bona fide efforts to make the required payments. If the failure is 
willful, probation can be revoked and a jail sentence imposed within the sentencing 
range allowed by law for the original offense. If the court finds the probationer made 

sufficient efforts to satisfy the probation conditions, the court can order imprison

ment only if it finds alternative punishments are not adequate to satisfy the State's 

interests in punishment and deterrence.  

Appeal from the District Court for Sarpy County: DAVID K.  
ARTERBURN, Judge. Affirmed.  

Ann C. Addison-Wageman, of Wageman & Whitworth, for 
appellant.  

Jon Bruning, Attorney General, and George R. Love for 
appellee.  

IRWIN, SIEVERS, and CARLSON, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Anselm McCrimon appeals the sentence imposed following 
his plea of guilty to aiding and abetting a fraudulent insurance 
act. He asserts that the district court abused its discretion in 
imposing the following probation condition: "Effective June 1, 
2006, and on the first day of each month thereafter, [McCrimon] 
shall make minimum child support payments of $200.00 per 
month toward child support arrearage. Failure to pay any monthly 
payment as required shall constitute a violation of probation." 
Because this term of the probation order is reasonable and statu
torily authorized, we find no abuse of discretion by the trial court 
and affirm.  

II. BACKGROUND 
McCrimon was initially charged with one count of aiding and 

abetting insurance fraud, a Class III felony. The evidence indi
cated that McCrimon and his girlfriend filed a fraudulent insur
ance claim and that as a result, the insurance company involved 
suffered a loss of $6,296.75. In exchange for McCrimon's plea of 
guilty, the State agreed to reduce the charge of aiding and abet
ting insurance fraud to a Class I misdemeanor.  

At the sentencing hearing, the court stated that it had reviewed 
the presentence investigation (PSI) report and that because
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McCrimon had a prior criminal history, he would be sentenced to 
intensive supervision probation. The intensive supervision proba
tion order contained the provision, "Effective June 1, 2006, and 
on the first day of each month thereafter, [McCrimon] shall make 
minimum child support payments of $200.00 per month toward 
child support arrearage. Failure to pay any monthly payment as 
required shall constitute a violation of probation." McCrimon 
timely filed this appeal.  

III. ASSIGNMENTS OF ERROR 
McCrimon asserts that the district court abused its discretion 

in imposing a term of probation that McCrimon make minimum 
monthly payments of $200 toward his child support arrearages.  
McCrimon further asserts that the district court erred in imposing 
the probation term that "[flailure to pay any monthly payment as 
required shall constitute a violation of probation." 

IV. ANALYSIS 
McCrimon challenges the trial court's imposed probation term 

requiring him to pay $200 toward his child support arrearages.  
Because the imposed probation term is reasonable and authorized 
by statute, we find that the trial court did not abuse its discretion 
in ordering McCrimon to make such payments.  

[I] A sentence imposed within the statutory limits will not be 
disturbed upon appeal in the absence of an abuse of discretion by 
the trial court. State v. Wood, 245 Neb. 63, 511 N.W.2d 90 (1994); 
State v. Hand, 244 Neb. 437, 507 N.W.2d 285 (1993); State v.  
Ellen, 243 Neb. 522, 500 N.W.2d 818 (1993). When a court sen
tences a defendant to probation, it may impose any conditions 
of probation that are authorized by statute. State v. Escamilla, 
237 Neb. 647, 467 N.W.2d 59 (1991). Neb. Rev. Stat. § 29-2262 
(Cum. Supp. 2004) provides, in relevant part: 

(1) When a court sentences an offender to probation, it 
shall attach such reasonable conditions as it deems neces
sary or likely to insure that the offender will lead a law
abiding life. . ..  

(2) The court may, as a condition of a sentence of proba
tion, require the offender: 

(c) To meet his or her family responsibilities.
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Courts in other jurisdictions have held that child support pay
ments are a proper condition of probation for an adult criminal 
defendant where the criminal conviction is unrelated to the condi
tion of support. See, State v. Miller, 283 Wis. 2d 465, 701 N.W.2d 
47 (Wis. App. 2005); Darby v. State, 230 Ga. App. 32, 495 S.E.2d 
146 (1997); Brown v. U.S., 579 A.2d 1158 (D.C. 1990); State v.  
Shaver, 233 Mont. 438, 760 P.2d 1230 (1988), modified on other 
grounds, State v. Licht, 266 Mont. 123, 879 P.2d 670 (1994); 
Ward v. State, 511 So. 2d 1109 (Fla. App. 1987); State v. Pettis, 
333 N.W.2d 717 (S.D. 1983).  

[2] In the present case, the trial court imposed the probation 
condition that McCrimon make minimum child support pay
ments of $200 per month toward his child support arrearages.  
Supporting one's child is unquestionably a family responsibility; 
therefore, we find that requiring a probationer to pay child sup
port is statutorily authorized under § 29-2262(2)(c).  

We now turn to whether the amount McCrimon is required 
to pay for child support is reasonable. We must make this deter
mination because § 29-2262(1) requires that all probation terms 
be reasonable and because McCrimon argues that the $200-per
month requirement is not reasonable in that he was unable to pay 
such amount at the time of sentencing. We find no merit to this 
argument.  

In the South Dakota case State v. Pettis, supra, the defendant 
pled guilty to one charge of marijuana distribution, and he was 
sentenced to 2 years' imprisonment. The execution of sentence 
was suspended on the condition that the defendant comply with 
the trial court's terms of probation, which required the defendant 
to pay a $2,000 fine and satisfy a $4,690.34 child support judg
ment within 90 days. Although the defendant's net worth was 
approximately $8,630, the South Dakota Supreme Court found 
no error in requiring the defendant to pay $6,690.34 in child sup
port and fines, because "[t]he trial court individualized the sen
tence and conditions of probation to fit the crime." 333 N.W.2d 
at 720.  

In the instant case, the PSI report indicates that although 
McCrimon is indebted to the State of Illinois for $10,000 
regarding child support arrearages and is obligated to pay $500 
per month toward those arrearages, he is not currently making
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payments. The PSI report indicates that McCrimon was "quite 
evasive" regarding his present employment. He indicated that 
he is self-employed and makes approximately $500 per month 
fixing and selling items such as snowblowers, lawnmowers, and 
computer parts. He listed a "1985 Honda Goldwing" with an esti
mated value of $4,500 as his sole asset. The trial court acknowl
edged that it had reviewed the PSI report prior to imposing its 
sentence. Like the situation in State v. Pettis, supra, although the 
impact of the probation order in the instant case may be harsh, it 
is not unreasonable to expect McCrimon to pay his preexisting 
child support obligation when he currently has an income and 
some assets. Additionally, the impact of the probation term may 
help ensure that McCrimon maintains steady employment and 
fulfills his family responsibilities.  

Finally, we address McCrimon's further assertion that the dis
trict court erred in imposing the probation term that "[fWailure to 
pay any monthly payment as required shall constitute a violation 
of probation." 

[3,4] Were McCrimon to be charged with violating his proba
tion for failing to pay $200 per month toward his child support 
arrearages, he is not without a remedy if he is unable to pay 
because of a lack of resources. Once probation is imposed, the 
defendant's ability to pay must be considered before a court can 
revoke the probation and impose a jail term for violating a proba
tion condition requiring payments. State v. Englehart, 231 Neb.  
579, 437 N.W.2d 468 (1989). The sentencing court must find the 
probationer failed to make sufficient bona fide efforts to make 
the required payments. Id. If the failure is willful, probation can 
be revoked and a jail sentence imposed within the sentencing 
range allowed by law for the original offense. Id. If the court 
finds the probationer made sufficient efforts to satisfy the proba
tion conditions, the court can order imprisonment only if it finds 
alternative punishments are not adequate to satisfy the State's 
interests in punishment and deterrence. Bearden v. Georgia, 461 
U.S. 660, 103 S. Ct. 2064, 76 L. Ed. 2d 221 (1983); State v.  
Englehart, supra. See, also, State v. Heaton, 225 Neb. 702, 407 
N.W.2d 780 (1987). As such, should McCrimon be unable to pay 
$200 per month in child support, the trial court cannot revoke his 
probation and impose a prison term until it finds that his failure
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to pay is willful or that alternative punishments are not adequate 
to satisfy the State's interests in punishment and deterrence.  

Because the imposed probation term is reasonable and statu
torily authorized, we find that the trial court did not abuse its 
discretion.  

V. CONCLUSION 
We conclude that the district court did not abuse its discretion 

in imposing a probation term that requires McCrimon to pay 
$200 per month in child support and that provides that failure to 
pay constitutes a violation of probation.  

AFFIRMED.  
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CARLSON, Judge.  
INTRODUCTION 

In case No. A-06-852, Michael L. Cervantes pled no contest 
to a charge of possession of methamphetamine. In case No.  
A-06-878, Cervantes pled no contest to a charge of possession of 
methamphetamine (count I), which was enhanced as a habitual 
criminal (count II). In case No. A-06-852, Cervantes was sen
tenced to the Nebraska Department of Correctional Services 
for a term of 20 months' to 5 years' imprisonment. In case No.  
A-06-878, Cervantes was sentenced to the Nebraska Department 
of Correctional Services for a term of 10 to 15 years' imprison
ment, to run concurrently with the sentence imposed in case No.  
A-06-852. The trial court specifically found that Cervantes was 
a habitual offender as described in Neb. Rev. Stat. § 29-2221 
(Reissue 1995). Cervantes appeals. We affirm.  

BACKGROUND 
As stated in the State's brief, Cervantes entered into a plea 

agreement that encompassed each case as well as the dismissal 
or waiver of prosecution for other federal and state drug charges.  
The plea bargain included Cervantes' "admitting to the allega
tions ... that would justify the Court finding that he is an habitual 
criminal." Before accepting Cervantes' plea of guilty to being a 
habitual criminal, the trial court obtained a factual basis for each 
of Cervantes' prior criminal convictions. Those facts will be set 
forth in detail later in this opinion.  

ASSIGNMENTS OF ERROR 
Cervantes assigns that the district court erred in (1) sentencing 

him as a habitual criminal, (2) finding that his prior convictions 
are valid, and (3) imposing an excessive sentence.
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STANDARD OF REVIEW 
[1] A trial court is given discretion as to whether to accept a 

guilty plea; an appellate court will overturn that decision only 
where there is an abuse of discretion. State v. Lassek, 272 Neb.  
523, 723 N.W.2d 320 (2006); State v. Brown, 268 Neb. 943, 689 
N.W.2d 347 (2004).  

[2] When dispositive issues on appeal present questions of 
law, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  
State v. Alba, 270 Neb. 656, 707 N.W.2d 402 (2005).  

ANALYSIS 
Case No. A-06-852.  

Cervantes cites no errors and makes no arguments in regard to 
case No. A-06-852. As a result, we find that the conviction and 
sentence on the charge of possession of a controlled substance 
(methamphetamine) is affirmed.  

Case No. A-06-878.  
As stated in the background section of this opinion, Cervantes 

entered pleas pursuant to a plea agreement as to counts I and 
H, possession of a controlled substance (methamphetamine), a 
Class IV felony, see Neb. Rev. Stat. § 28-416(3) (Cum. Supp.  
2006), and habitual criminal, see § 29-2221 (penalty 10 to 60 
years' imprisonment). Cervantes complains that the record does 
not show that he either had counsel or waived same on the prior 
convictions used to support the habitual criminal conviction. We 
disagree.  

In reviewing the errors cited by Cervantes, it is clear that each 
one must fail if there was a valid plea to the habitual criminal 
count in case No. A-06-878. Specifically, Cervantes questions 
whether the court established a proper factual basis for his plea.  
If the plea passes muster, then the trial court did not err in find
ing that Cervantes' prior convictions were valid and the trial 
court did not err in sentencing Cervantes as a habitual criminal.  
Finally, in regard to an excessive sentence, Cervantes argues in 
his brief that the sentence in case No. A-06-878 was excessive 
because without the enhancement, the maximum penalty for 
possession of methamphetamine is 5 years' imprisonment. See 
§ 28-416(3) and Neb. Rev. Stat. § 28-105 (Cum. Supp. 2006).
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Thus, this error, as with the others, is tied to the validity of the 
habitual criminal plea.  

[3] In a habitual criminal proceeding, the State's evidence 
must establish with requisite trustworthiness, based upon a pre
ponderance of the evidence, that (1) the defendant has been twice 
convicted of a crime, for which he or she was sentenced and 
committed to prison for not less than 1 year; (2) the trial court 
rendered a judgment of conviction for each crime; and (3) at the 
time of the prior conviction and sentencing, the defendant was 
represented by counsel. State v. Hall, 270 Neb. 669, 708 N.W.2d 
209 (2005). See § 29-2221(1).  

[4] Specifically, when using a prior conviction to enhance a 
sentence, the State has the burden to prove the defendant was 
represented by counsel at the time of conviction and sentencing, 
or had knowingly and voluntarily waived representation for those 
proceedings. Hall, supra.  

Initially, we note that Cervantes pled guilty to being a habitual 
criminal.  

THE COURT: If I got all that correctly, the plea agree
ment is that in exchange for [Cervantes'] entering pleas that 
leads to his convictions in case CR 06-57 and CR 06-58, 
and also in exchange for his admitting to the allegations in 
Count II that would justify the Court finding that he is an 
habitual criminal, that the State has agreed to dismiss case 
CR 06-57, to recommend concurrent sentencing in these 
matters.  

EXAMINATION BY THE COURT: 
[The court]: . . . [I]s that your understanding of the 

agreement? 
[Cervantes]: Yes.  
[The court]: Do you have any questions about that 

agreement? 
[Cervantes]: No.  

[5,6] However, before accepting a guilty plea, the trial court 
must determine, among other things, whether a factual basis for 
the plea exists. State v. Johnson, 7 Neb. App. 723, 585 N.W.2d 
486 (1998). A factual basis for a plea of guilty may be established 
by inquiry of the prosecutor, interrogation of the defendant, or
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examination of the presentence report. State v. Dodson, 250 Neb.  
584, 550 N.W.2d 347 (1996), overruled on other grounds, State 
v. Paul, 256 Neb. 669, 592 N.W.2d 148 (1999). The preferred 
procedure for ascertaining whether a factual basis exists to sup
port a guilty plea is to inquire directly of the defendant. Id.  

The following cited portions of the record show that the 
trial court established a proper factual basis before accepting 
Cervantes' plea of guilty to being a habitual criminal.  

[The court]: In case CR 06-58, to the charge that on or 
about March 5th of 2006, in Buffalo County, Nebraska, that 
you did then and there knowingly or intentionally possess 
the controlled substance methamphetamine, what plea did 
you wish to enter? 

[Cervantes]: No contest.  
[The court]: Do you understand that if I accept pleas of 

no contest, that convictions will still be entered and that 
you'll be treated the same for sentencing as if you had pled 
guilty? 

[Cervantes]: Yes, I do.  
[The court]: Has anyone made any promises to you 

or threats against you which have either coerced you or 
induced you to enter your pleas against your will? 

[Cervantes]: No, sir.  
[The court]: . .. I want to ask you a few questions about 

Count II [habitual criminal] in case CR 06-58 although I 
suspect the State will be offering evidence at the time of the 
sentencing hearing.  

[Counsel for the State]: Yes, sir.  
EXAMINATION BY THE COURT: 

[The court]: In Count II, the State alleges that on March 
8th of 2001, that you in this Court were - in case CR 01-1 
were convicted of a Class III felony for theft and that you 
were subsequently on July 19th of that year sentenced by 
this Court to serve a term of 18 months to five years in the 
State of Nebraska Department of Corrections. And that 
you did begin the service of that sentence on July 20th. Do 
you agree that those events occurred and that conviction 
was entered? 

[Cervantes]: Yes.
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[The court]: And at that time and during those proceed
ings, were you represented by an attorney? 

[Cervantes]: Yes, I was.  
[The court]: The State alleges that on August 7th of 1992, 

that in case 192-38 also in this Court that you were con
victed of an offense of burglary and the offense of attempted 
burglary which were Class III and IV felonies. And that on 
the 14th day of May of 1992, you were sentenced by this 
Court to a term of one to three years to run concurrently to 
the State of Nebraska Department of Corrections and that 
you began the service of those sentences on May 15, 1992.  
Are you in agreement that those events occurred? 

[Cervantes]: Yes, sir.  
[The court]: And during those proceedings, were you 

represented by an attorney? 
[Cervantes]: Yes.  
[The court]: Finally, the State alleges that in April of 

1987, in the case 10272 also in this Court, that you were 
convicted of the offense of unlawful distribution of a con
trolled substance being a Class III felony and a second 
count of unlawful distribution of a controlled substance 
as a Class III felony and that on May 28th you were sen
tenced by this Court to a term of one to three years on each 
count with 54 days credit for time served. The sentences 
to run concurrently, to serve that time with the Nebraska 
Department of Corrections and that you were committed to 
that institution on May 28, 1987. Do you agree with those 
events occurring? 

[Cervantes]: Yes, I do.  
[The court]: And during those proceedings, were you 

represented by an attorney? 
[Cervantes]: Yes, I was.  

(Emphasis supplied.) 
After this examination of Cervantes, the court accepted 

Cervantes' plea to the habitual criminal charge as knowingly, 
voluntarily, and intelligently entered. Cervantes argues that this 
record is not sufficient to support his plea to the habitual crimi
nal charge. In particular, he focuses on the term "during those
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proceedings" referring to when he was represented by counsel.  
We disagree. The term "proceeding" is defined in Black's Law 
Dictionary 1241 (8th ed. 2004) as the "regular and orderly pro
gression of a lawsuit, including all acts and events between the 
time of commencement and the entry of judgment." Therefore, 
we find that the fact of Cervantes' being represented on each 
prior conviction at the plea and sentencing is encompassed by the 
use in this record of "those proceedings." See State v. Hall, 270 
Neb. 669, 708 N.W.2d 209 (2005).  

Given the record before us, we conclude that the court 
established a proper factual basis for Cervantes' plea, using the 
preferred method of direct inquiry of Cervantes. We conclude 
that the district court did not err in accepting Cervantes' plea 
of guilty to the habitual criminal charge and that the sentence 
imposed by the district court was not excessive.  

CONCLUSION 
After reviewing the record, we affirm Cervantes' convic

tions and sentences in regard to both cases Nos. A-06-852 and 
A-06-878 as to all counts.  

AFFIRMED.  

IN RE INTEREST OF TENEKO P., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, v. NEBRASKA DEPARTMENT OF 

HEALTH AND HUMAN SERVICES, APPELLANT.  

730 N.W.2d 128 

Filed April 3, 2007. No. A-06-1030.  

1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, 

on which an appellate court has an obligation to reach an independent conclusion 

irrespective of the decision made by the court below.  

2. _ : . In the absence of anything to the contrary, statutory language is to be 

given its plain and ordinary meaning. An appellate court will not resort to inter

pretation to ascertain the meaning of statutory words which are plain, direct, and 

unambiguous.  
3. Statutes: Legislature: Intent. The components of a series or collection of statutes 

pertaining to a certain subject matter may be conjunctively considered and construed 

to determine the intent of the Legislature so that different provisions of the act are 

consistent, harmonious, and sensible.
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ther proceedings.  
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appellant.  

No appearance for appellee.  

CARLSON, MOORE, and CASSEL, Judges.  

MOORE, Judge.  
INTRODUCTION 

The Nebraska Department of Health and Human Services 
(DHHS) appeals from a detention order entered by the Douglas 
County Separate Juvenile Court, which order placed temporary 
custody of Teneko P. with the Office of Juvenile Services (OJS) 
within DHHS and provided that OJS pay for the costs of Teneko's 
placement. On appeal, DHHS claims that the court erred in plac
ing Teneko with OJS prior to adjudication and in directing OJS 
to pay for Teneko's care and detention.  

BACKGROUND 
On August 14, 2006, the State filed a petition which alleged 

that Teneko was a child within the meaning of Neb. Rev. Stat.  
§ 43-247(2) (Cum. Supp. 2006) in that he violated a law of the 
State of Nebraska and/or a municipal ordinance of the city of 
Omaha. Specifically, the petition alleged that on or about March 
2006, Teneko subjected a minor child to sexual penetration, with
out the consent of the victim, or that Teneko knew or should have 
known that the victim was mentally or physically incapable of 
resisting or appraising the nature of Teneko's conduct, in viola
tion of Neb. Rev. Stat. § 28-319(1)(a) and (b) (Reissue 1995).  

A detention hearing was held the same day, August 14, 2006.  
The State, Teneko and his counsel, and Teneko's parents were 
present. The State requested continued detention of Teneko. In 
an order entered August 16, the juvenile court found that the 
continued detention of Teneko was a matter of immediate and 
urgent necessity, for the protection of Teneko or the person or 
property of another, and that it would be contrary to Teneko's 
health and safety to be returned home. The juvenile court further
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found that it would be in Teneko's best interests to be placed in 
the temporary custody of OJS until further order of the court and 
that the cost of care in excess of available insurance would be 
borne by DHHS. The court then ordered that Teneko be placed in 
the temporary custody of OJS and that Teneko be detained at the 
Douglas County Youth Center until further order of the court. The 
court also ordered that OJS might seek an appropriate placement 
of Teneko "that takes into account the present charge and that 
has no other children." The court then ordered Teneko's parents 
to pay the medical, dental, and hospital costs for Teneko to the 
extent that they had insurance to cover such costs; otherwise, the 
obligation would be that of OJS.  

DHHS timely appeals from the detention order.  

ASSIGNMENTS OF ERROR 
On appeal, DHHS asserts that the court erred (1) in placing 

Teneko with OJS prior to adjudication and (2) in ordering OJS to 
pay the costs of Teneko's care and detention.  

STANDARD OF REVIEW 
[1] Statutory interpretation presents a question of law, on 

which an appellate court has an obligation to reach an indepen
dent conclusion irrespective of the decision made by the court 
below. In re Interest of Tamantha S., 267 Neb. 78, 672 N.W.2d 
24 (2003); In re Interest of Chelsey D., 14 Neb. App. 392, 707 
N.W.2d 798 (2005).  

ANALYSIS 
DHHS argues that the court erred in committing Teneko to the 

custody of OJS, because Teneko had not yet been adjudicated.  
DHHS claims that there is no statutory authority which allows 
a juvenile court to commit a juvenile to OJS before a juvenile 
has been adjudicated. DHHS also claims that placing Teneko 
with DHHS was not permissible either, because the court found 
that Teneko required a "secure" detention placement, and DHHS 
argues that a juvenile may not be placed with DHHS prior to 
adjudication if the juvenile requires a secure placement. DHHS 
acknowledges that it would be responsible, generally speaking, 
for the costs of care for any juvenile placed in its custody; how
ever, DHHS claims that because Teneko should not have been
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placed with OJS or DHHS, DHHS is not liable for the costs of 
Teneko's care. DHHS asserts that rather, the juvenile court should 
have ordered Douglas County to be responsible for the costs of 
Teneko's care, because when the Nebraska Juvenile Code or the 
Health and Human Services, Office of Juvenile Services Act 
preclude placement with DHHS or OJS, the county is generally 
responsible for such costs.  

The facts of this case are not in dispute, but, rather, we are 
presented with an issue of statutory interpretation. The ques
tion before us is whether the juvenile court was authorized to 
place Teneko in the temporary custody of OJS. This requires an 
examination of statutory provisions from the Nebraska Juvenile 
Code, Neb. Rev. Stat. §§ 43-245 to 43-2,129 (Reissue 2004 & 
Cum. Supp. 2006), and the Health and Human Services, Office 
of Juvenile Services Act, Neb. Rev. Stat. §§ 43-401 to 43-423 
(Reissue 2004 & Cum. Supp. 2006), the relevant portions of 
which are provided below.  

Relevant Statutes of Nebraska Juvenile Code.  
Section 43-254 provides where a juvenile court may place or 

detain a juvenile before he or she is adjudicated, stating in rel
evant part: 

Pending the adjudication of any case, if it appears that 
the need for placement or further detention exists, the juve
nile may be (1) placed or detained a reasonable period of 
time on order of the court in the temporary custody of either 
the person having charge of the juvenile or some other suit
able person, (2) kept in some suitable place provided by 
the city or county authorities, (3) placed in any proper and 
accredited charitable institution, (4) placed in a state insti
tution, except any adult correctional facility, when proper 
facilities are available and the only local facility is a city or 
county jail, at the expense of the committing county on a 
per diem basis as determined from time to time by the head 
of the particular institution, or (5) placed in the temporary 
care and custody of [DHHS] when it does not appear that 
there is any need for secure detention.  

Section 43-290 describes who is responsible for the costs of 
care and treatment of a juvenile as well as the payment proce
dure, stating in relevant part:
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It is the purpose of this section to promote parental 
responsibility and to provide for the most equitable use and 
availability of public money.  

Pursuant to the petition filed by the county attorney in 
accordance with section 43-274, whenever the care or cus
tody of a juvenile is given by the court to someone other 
than his or her parent, which shall include placement with a 
state agency, or when a juvenile is given medical, psycho
logical, or psychiatric study or treatment under order of the 
court, the court shall make a determination of support to 
be paid by a parent for the juvenile at the same proceeding 
at which placement, study, or treatment is determined or at 
a separate proceeding. Such proceeding, which may occur 
prior to, at the same time as, or subsequent to adjudication, 
shall be in the nature of a disposition hearing.  

If the juvenile has been committed to the care and cus
tody of [DHHS], the department shall pay the costs for the 
support, study, or treatment of the juvenile which are not 
otherwise paid by the juvenile's parent.  

If no provision is otherwise made by law for the sup
port or payment for the study or treatment of the juvenile, 
compensation for the support, study, or treatment shall be 
paid, when approved by an order of the court, out of a fund 
which shall be appropriated by the county in which the peti
tion is filed.  

Relevant Statutes of Health and Human Services, 
Office of Juvenile Services Act.  

Section 43-403 provides definitions for certain terms in the 
Health and Human Services, Office of Juvenile Services Act, 
including the following: 

(2) Committed means an order by a court committing a 

juvenile to the care and custody of [OJS] for treatment; 

(4) Evaluation means assessment of the juvenile's social, 
physical, psychological, and educational development and 
needs, including a recommendation as to an appropriate 
treatment plan;
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(6) Placed for evaluation means a placement with [OJS] 
or [DHHS] for purposes of an evaluation of the juvenile; 
and 

(7) Treatment means type of supervision, care, confine
ment, and rehabilitative services for the juvenile.  

Section 43-413 provides as follows: 
(1) A court may, pursuant to section 43-28 1, place a juve

nile with [OJS] or [DHHS] for an evaluation to aid the court 
in the disposition.  

(3) All juveniles shall be evaluated prior to commitment 
to [OJS]. The court shall not commit such juvenile to the 
temporary custody of [OJS] prior to disposition. The office 
may place a juvenile in residential or nonresidential com
munity-based evaluation services for purposes of evaluation 
to assist the court in determining the initial level of treat
ment for the juvenile.  

(4) During any period of detention or evaluation prior to 
disposition: 

(a) Except as provided in subdivision (4)(b) of this sec
tion, the county in which the case is pending is responsible 
for all detention costs incurred before and after an evalua
tion period prior to disposition, the cost of delivering the 
juvenile to the facility or institution for an evaluation, and 
the cost of returning the juvenile to the court for disposi
tion; and 

(b) The state is responsible for (i) the costs incurred 
during an evaluation unless otherwise ordered by the court 
pursuant to section 43-290 and (ii) the preevaluation deten
tion costs for any days over the first ten days from the date 
the evaluation is ordered by the court.  

(5) [OJS] and [DHHS] are not responsible for predispo
sition costs except as provided in subdivision (4)(b) of this 
section.  

Application of Relevant Statutes.  
[2,3] In the absence of anything to the contrary, statutory lan

guage is to be given its plain and ordinary meaning. An appellate 
court will not resort to interpretation to ascertain the meaning
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of statutory words which are plain, direct, and unambiguous.  
McKenzie v. City of Omaha, 14 Neb. App. 398, 708 N.W.2d 
286 (2006). The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively con
sidered and construed to determine the intent of the Legislature 
so that different provisions of the act are consistent, harmonious, 
and sensible. In re Estate of Eickmeyer, 262 Neb. 17, 628 N.W.2d 
246 (2001).  

We note as an initial matter that although the juvenile court 
"placed" Teneko in the temporary custody of OJS, the proper 
language would have been to "commit" Teneko to the custody of 
OJS, and we read the court's order as though Teneko was com
mitted to the temporary custody of OJS. See, § 43-403; In re 
Interest of Marie E., 260 Neb. 984, 621 N.W.2d 65 (2000).  

Pending adjudication, a juvenile court may place or detain a 
juvenile, as described in § 43-254. We note that a commitment 
to OJS is not specifically listed in § 43-254 as it is in the sec
tion of the juvenile code which provides placement options for 
juvenile violators or juveniles in need of special supervision after 
adjudication, see § 43-286(l)(b). We also note that the place
ment options in § 43-254 which discuss placing a juvenile in the 
temporary "custody" of another entity are found in subsection 
(1), stating that the juvenile may be placed in the temporary cus
tody of either the person having charge of the juvenile or some 
other suitable person, or subsection (5), stating that the juvenile 
may be placed in the temporary care and custody of DHHS.  
Moreover, § 43-413(3) of the Health and Human Services, Office 
of Juvenile Services Act indicates that a juvenile shall not be 
committed to the temporary custody of OJS prior to disposition.  
Section 43-413(3) additionally states that a juvenile may not 
be committed to OJS until he or she has undergone an evalua
tion, and there is no indication from the record that Teneko had 
undergone such evaluation before the juvenile court committed 
him to the temporary custody of OJS. In view of these statutory 
provisions, we find that it was error for the court to place Teneko 
in the temporary custody of OJS.  

We next address whether the court erred in ordering OJS to 
be responsible for the costs of Teneko's detention. Generally, 
DHHS is responsible for the support, study, or treatment costs
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of a juvenile which the juvenile's parents cannot pay, when the 
juvenile has been placed in the care and custody of DHHS. See 
§ 43-290. We have decided above that the court erred in placing 
Teneko in the custody of OJS. Moreover, it appears that the court 
could not have placed Teneko in the custody of DHHS such that 
DHHS might still be responsible for the costs of Teneko's deten
tion. Section 43-254(5) provides that a juvenile court may place 
a juvenile in the temporary care and custody of DHHS prior to 
adjudication "when it does not appear that there is any need for 
secure detention." The juvenile court in this case ordered that 
Teneko continue to be detained in the Douglas County Youth 
Center and that OJS might seek a placement for Teneko "that 
takes into account the present charge and that has no other chil
dren," which order makes it appear that Teneko required secure 
detention. Thus, Teneko could not have been placed in the cus
tody of DHHS such that DHHS would be responsible for the 
costs of Teneko's detention. The court erred in ordering OJS to 
pay the costs of Teneko's detention.  

CONCLUSION 
The juvenile court erred when it placed Teneko in the tempo

rary custody of OJS and when it ordered OJS to pay for the costs 
of Teneko's detention. The juvenile court's order of detention is 
reversed, and the cause is remanded for further proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

REGINA DAVIS ET AL., APPELLEES, v. FRATERNAL ORDER OF POLICE 
LODGE No. 8 OF DOUGLAS COUNTY, NEBRASKA, APPELLANT.  

731 N.W.2d 901 

Filed April 10, 2007. No. A-04-l189.  

1. Commission of Industrial Relations: Appeal and Error. Any order or decision of 
the Commission of Industrial Relations may be modified, reversed, or set aside by 
an appellate court only on one or more of the following grounds: (1) if the commis
sion acts without or in excess of its powers, (2) if the order of the commission was 
procured by fraud or is contrary to law, (3) if the facts found by the commission do 
not support the order, and (4) if the order is not supported by a preponderance of the 
competent evidence on the record considered as a whole.
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2. Commission of Industrial Relations: Evidence: Appeal and Error. The 
Commission of Industrial Relations' factual findings will be affirmed if, considering 
the whole record, a trier of fact could reasonably conclude that the finding is sup
ported by a preponderance of the competent evidence.  

3. _ : _ : . An appellate court will consider the fact that the Commission 

of Industrial Relations, sitting as the trier of fact, saw and heard the witnesses and 
observed their demeanor while testifying and will give weight to the commission's 
judgment as to credibility.  

4. Labor and Labor Relations: Statutes. Where state statutory provisions are sub
stantially similar to the National Labor Relations Act and the issue is not definitively 
settled in Nebraska, it is appropriate to look to the National Labor Relations Board 
decisions for guidance.  

5. Commission of Industrial Relations: Limitations of Actions. Neb. Rev. Stat.  
§ 48-825(1) (Reissue 2004) provides the procedure for parties to commence an 
action before the Commission of Industrial Relations based on practices prohibited 
by Neb. Rev. Stat. § 48-824 (Reissue 2004) and requires the filing of a complaint 
with the commission within 180 days after the alleged violation.  

6. Labor and Labor Relations: Limitations of Actions. The limitation period for 
duty of fair representation claims begins to run when the cause of action accrues
when the employee discovers, or in the exercise of reasonable diligence should have 
discovered, the acts constituting the alleged violation.  

7. Discrimination: Limitations of Actions. In cases of continuing conduct, the statute 
of limitations ordinarily runs from the occurrence of each discriminatory act.  

8. Limitations of Actions: Damages. The continuing violation theory cannot be used 
to defeat a statute of limitations defense where there clearly is a discrete act which 
establishes damages accruing to the plaintiff.  

9. Limitations of Actions. There is no continuing violation sufficient to delay the 
running of the statute of limitations if the conduct within the applicable limitations 
period is only unlawful in light of conduct outside of the limitations period.  

Appeal from the Nebraska Commission of Industrial Relations.  
Affirmed.  

John E. Corrigan, of Dowd, Howard & Corrigan, L.L.C., for 
appellant.  

Thomas M. White, C. Thomas White, and Amy S. Milligan, 
Senior Certified Law Student, of White & Wulff, for appellees.  

INBODY, Chief Judge, and IRWIN and CARLSON, Judges.  

PER CURIAM.  

I. INTRODUCTION 
The Fraternal Order of Police Lodge No. 8 of Douglas County, 

Nebraska (FOP), appeals from the judgment of the Nebraska 
Commission of Industrial Relations (CIR) finding that the CIR
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had jurisdiction over the claims of the parties who brought suit 
in this action (Appellees), finding that Appellees' claims were 
filed within the applicable statute of limitations, and granting 
Appellees relief on their claims that the FOP failed to properly 
represent the females among Appellees. On appeal, the FOP 
challenges the CIR's finding concerning jurisdiction, the CIR's 
finding concerning the statute of limitations, and the CIR's find
ing on the merits of Appellees' claims. We find that the CIR had 
jurisdiction over the claims. We find that the CIR did not err in 
finding a continuing violation of Appellees' rights and, accord
ingly, did not err in finding that the statute of limitations did not 
bar Appellees' claims. We also find no merit to the FOP's claims 
concerning the merits of Appellees' claims. As such, we affirm.  

II. BACKGROUND 
On October 31, 2003, Appellees-Regina Davis, Dawn 

Russell-Cummings, Danielle Matthews, Tina Meyers, Delores 
Simpson, Chantella Wallace, Jack Nelson, and Johnnie Mann
filed a complaint with the CIR. In their complaint, Appellees 
asserted that the females among Appellees and Mann were 
employed as correctional officers in a correctional facility in 
Douglas County and that Nelson was "employed as a Douglas 
County correctional officer and was a steward of the [FOP]." 
Appellees further alleged that the FOP "is an organization within 
the definition of Neb.Rev.Stat. Section 48-801 consisting of cor
rection officers employed by Douglas County, Nebraska at its 
correctional facility and is the recognized bargaining agent of 
said correction officers," and they sought to invoke jurisdiction 
of the CIR pursuant to Neb. Rev. Stat. § 48-811 (Reissue 2004) 
based on allegations that the FOP had refused to fairly represent 
Appellees in collective bargaining and in matters of discipline 
and grievances.  

Appellees alleged in their complaint that the FOP had engaged 
in prohibited practices in violation of Neb. Rev. Stat. § 48-824 
(Reissue 2004), including refusing to fairly bargain with the 
employer, Douglas County, to seek rule changes concerning 
(1) using only female guards to supervise female prisoners, (2) 
denying seniority rights of female guards in bids for work shifts, 
vacation, overtime, and similar matters, and (3) providing ade
quate relief for female guards to address various sanitary needs;
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actively opposing and harassing the females among Appellees 
in the females' efforts to obtain equal working conditions and 
opposing the females' attempts to secure changes in the terms 
and conditions of their employment; refusing to represent, and 
using the FOP's resources to actively oppose, Appellees' efforts 
to obtain equal terms and conditions of employment in lobbying 
before the Nebraska Legislature and Douglas County; and failing 
and refusing to advocate for female and minority members of 
the bargaining unit confronted with grievances and disciplinary 
matters. Appellees also alleged that the FOP failed and refused 
to make adequate disclosure to members of the bargaining unit 
concerning contract negotiations with Douglas County. Appellees 
additionally alleged that improper and unauthorized expenditures 
were being made from the FOP's funds. Appellee Nelson alleged 
that the FOP denied minority members of the bargaining unit 
representation in disciplinary matters, and he cited a specific 
incident wherein the FOP refused to assist in a disciplinary hear
ing where Nelson as an individual successfully represented the 
minority employee and, allegedly in retaliation, the FOP removed 
Nelson from the office of union steward. Finally, Appellees 
alleged that the acts of the FOP were ongoing and continuing 
within the 6 months immediately preceding Appellees' filing of 
their complaint.  

On November 20, 2003, the FOP filed its answer to Appellees' 
complaint. The FOP denied the claims made by Appellees regard
ing prohibited practices. It further pled a number of affirmative 
defenses, including that the CIR lacked subject matter jurisdic
tion, that Appellees had failed to file their complaint within the 
applicable statute of limitations, and that Appellees had failed to 
set forth facts sufficient to state a cause of action. Accordingly, 
the FOP prayed that the complaint be dismissed.  

On November 26, 2003, the FOP filed a motion to dismiss. In 
the motion, the FOP reasserted its claims concerning the CIR's 
subject matter jurisdiction, the statute of limitations, and the suf
ficiency of Appellees' allegations to state a cause of action. On 
December 18, after telephonic hearings were held on the motion, 
the CIR filed an order overruling the motion. The CIR found that 
it had jurisdiction, but "question[ed] its ability to render an appro
priate and effective remedy."
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Proceedings were had before the CIR beginning on April 27, 
2004. Appellees and the FOP each presented testimony from wit
nesses and introduced several exhibits into evidence. Appellees 
presented testimony from numerous female correctional officers 
indicating that female officers had a difficult time receiving 
adequate restroom breaks and that female officers often received 
fewer preferential shifts and were often required to work more 
forced overtime hours than their male counterparts. Further, there 
was testimony from the females among Appellees indicating 
that they were unable to get time to address such issues at union 
meetings and that the union, the FOP, had not made any efforts 
to address the problems. Specific testimony and the contents of 
said exhibits will be discussed as necessary in the analysis sec
tion of our opinion.  

On September 20, 2004, the CIR issued its order. The CIR 
determined that it had subject matter jurisdiction over Appellees' 
claims and that the applicable statute of limitations had not 
run on Appellees' fair representation claims because the claims 
indicated a continuing violation of their rights. On the merits of 
Appellees' claims, the CIR found that the FOP had failed to meet 
its duty of fair representation with regard to certain of Appellees' 
claims concerning refusing to fairly bargain with Douglas County 
to obtain rule changes concerning the use of only female guards 
to supervise female prisoners; the denial of seniority rights of 
female guards in bids for work shifts, vacation, forced overtime, 
and similar matters; and providing adequate relief for female 
guards to address various sanitary needs.  

The CIR ordered the FOP to "cease and desist from any fur
ther discrimination in its representation of women," to "uphold 
its duty to fairly represent women whether or not they are 
members or non-members," and to "allow a fair opportunity for 
the women to present their issues to the union membership as 
a whole." Regarding Appellees' additional allegations, the CIR 
either dismissed the claims or found that the evidence presented 
by Appellees did not support the claims, including all allega
tions made by the males among Appellees. The FOP has timely 
appealed to this court, and no cross-appeal was filed by any of 
Appellees.
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III. ASSIGNMENTS OF ERROR 
The FOP asserts that the CIR erred when it found that it had 

subject matter jurisdiction over Appellees' allegations against the 
FOP, when it found that Appellees brought their action within the 
applicable statute of limitations, and when it found that the FOP 
had breached a duty of fair representation to the females among 
Appellees.  

IV. ANALYSIS 

1. STANDARD OF REVIEW 

[1] Any order or decision of the CIR may be modified, re
versed, or set aside by an appellate court only on one or more of 
the following grounds: (1) if the CIR acts without or in excess of 
its powers, (2) if the order of the CIR was procured by fraud or is 
contrary to law, (3) if the facts found by the CIR do not support 
the order, and (4) if the order is not supported by a preponderance 
of the competent evidence on the record considered as a whole.  
See Hyannis Ed. Assn. v. Grant Cty. Sch. Dist. No. 38-0011, 269 
Neb. 956, 698 N.W.2d 45 (2005).  

[2,3] In an appeal from a CIR order regarding practices pro
hibited in § 48-824, the CIR's factual findings will be affirmed 
if, considering the whole record, a trier of fact could reasonably 
conclude that the finding is supported by a preponderance of the 
competent evidence. See Crete Ed. Assn. v. Saline Cty. Sch. Dist.  
No. 76-0002, 265 Neb. 8, 654 N.W.2d 166 (2002). This court will 
consider the fact that the CIR, sitting as the trier of fact, saw and 
heard the witnesses and observed their demeanor while testifying 
and will give weight to the CIR's judgment as to credibility. Id.  

2. JURISDICTION 

The FOP first alleges that the CIR lacked subject matter juris
diction over the claims made by Appellees. We find that the CIR 
had jurisdiction over Appellees' claims because Appellees alleged 
that the FOP had engaged in practices prohibited by § 48-824.  
There is no merit to the FOP's claim to the contrary.  

[4] As the CIR noted, where state statutory provisions are sub
stantially similar to the National Labor Relations Act (NLRA) 
and the issue is not definitively settled in Nebraska, it is appro
priate to look to the National Labor Relations Board (NLRB)
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decisions for guidance. See Nebraska Pub. Emp. v. Otoe Cty., 
257 Neb. 50, 595 N.W.2d 237 (1999). The Nebraska Supreme 
Court has held that "'[d]ecisions under the NLRB . . . are helpful 
where there are similar provisions under the Nebraska statutes."' 
Id. at 63, 595 N.W.2d at 250 (quoting University Police Officers 
Union v. University of Nebraska, 203 Neb. 4, 277 N.W.2d 529 
(1979)).  

Section 48-811 provides for the invocation of the CIR's 
jurisdiction: 

Except as provided in the State Employees Collective 
Bargaining Act, any employer, employee, or labor organiza
tion, or the Attorney General of Nebraska on his or her own 
initiative or by order of the Governor, when any industrial 
dispute exists between parties as set forth in section 48-8 10, 
may file a petition with the [CIR] invoking its jurisdiction.  
No adverse action by threat or harassment shall be taken 
against any employee because of any petition filing by such 
employee, and the employment status of such employee 
shall not be altered in any way pending disposition of the 
petition by the [CIR].  

Further, § 48-824(1) provides that "[i]t is a prohibited practice 
for any employer, employee, employee organization, or collective
bargaining agent to refuse to negotiate in good faith with respect 
to mandatory topics of bargaining." 

After fully examining the briefs of the parties and the order 
of the CIR, we conclude that the CIR was correct in determin
ing that it "ha[d] the authority to determine prohibited practices 
with regard to the specific issue of the duty of fair representa
tion." The CIR has jurisdiction over the prohibited practices 
discussed in § 48-824, and as noted earlier, § 48-824(1) provides 
that it is a prohibited practice for an employee organization to 
refuse to negotiate in good faith regarding mandatory topics of 
bargaining.  

We give statutory language its plain and ordinary meaning 
and will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous. See 
McCray v. Nebraska State Patrol, 271 Neb. 1, 710 N.W.2d 300 
(2006). Topics such as forced overtime, employee safety, and 
seniority certainly fit under the broad umbrella of "mandatory
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topics of bargaining." See § 48-824(1). Therefore, the CIR was 
correct in finding that it had subject matter jurisdiction in the 
instant case. This assignment of error is without merit.  

3. STATUTE OF LimITATIONs 

The FOP next alleges that the CIR committed error when it 
found that Appellees' claims were not barred by the applicable 
statute of limitations. Specifically, the FOP claims that Appellees' 
claims do not comply with the limitations set forth in Neb. Rev.  
Stat. § 48-825(1) (Reissue 2004). We disagree with the FOP and 
agree with the finding of the CIR that Appellees' claims were not 
barred by the statute of limitations, because the FOP's conduct 
as alleged in Appellees' claims constituted a continuing violation 
of their rights.  

[5,6] Section 48-825(1) provides the procedure for parties to 
commence an action before the CIR based on practices prohibited 
by § 48-824. Section 48-825(1) requires the filing of a complaint 
with the CIR within 180 days "after the alleged violation." As the 
CIR noted, the limitation period for duty of fair representation 
claims begins to run when the cause of action accrues-when 
the employee discovers, or in the exercise of reasonable diligence 
should have discovered, the acts constituting the alleged viola
tion. See, Galindo v. Stoody Co., 793 F.2d 1502 (9th Cir. 1986); 
Howard v. Lockheed-Georgia Co., 742 F.2d 612 (11th Cir. 1984); 
Farr v. H.K. Porter Co. Inc., 727 F.2d 502 (5th Cir. 1984).  

[7-9] In cases of continuing conduct, however, the statute of 
limitations ordinarily runs from the occurrence of each discrimi
natory act. See Hernandez Jimenez v. Calero Toledo, 604 F.2d 
99 (1st Cir. 1979). As the CIR noted, courts have accepted the 
continuing violation theory in the duty of fair representation con
text in cases where the union has engaged in sex- or race-based 
discrimination. See, Marlowe v. Fisher Body, 489 F.2d 1057 (6th 
Cir. 1973); Jamison v. Olga Coal Company, 335 F. Supp. 454 
(S.D. W. Va. 1971). The continuing violation theory, however, 
cannot be used to defeat a statute of limitations defense where 
there clearly is a discrete act which establishes damages accruing 
to the plaintiff. See, Delaware State College v. Ricks, 449 U.S.  
250, 101 S. Ct. 498, 66 L. Ed. 2d 431 (1980), abrogated on other 
grounds, Patterson v. McLean Credit Union, 491 U.S. 164, 109
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S. Ct. 2363, 105 L. Ed. 2d 132 (1989); United Air Lines, Inc. v.  
Evans, 431 U.S. 553, 97 S. Ct. 1885, 52 L. Ed. 2d 571 (1977).  
There is no continuing violation sufficient to delay the running 
of the statute of limitations if the conduct within the applicable 
limitations period is only unlawful in light of conduct outside of 
the limitations period. See Christiansen v. APV Crepaco, Inc., 
178 F.3d 910 (7th Cir. 1999) (construing similar limitations 
period under NLRA).  

The primary issue to be resolved concerning the statute of 
limitations in this case is whether Appellees' claims of gender
based discrimination by the FOP's failure to fairly represent them 
describe acts which constitute continuing violations sufficient to 
delay the running of the statute of limitations. The evidence indi
cates that as far back as 2000, the females among Appellees were 
experiencing difficulties with the FOP's representation of them, 
and that since that time, they had attempted to get the FOP to 
address these issues. The evidence also indicates, however, that 
these matters continued and were ongoing through the time of the 
hearing before the CIR. Because Appellees did not file a com
plaint with the CIR until October 31, 2003, the complaint was 
clearly filed outside the 180-day limitations period based on the 
onset of the alleged discrimination. If, however, the FOP's actions 
and inactions constitute a continuing violation of Appellees' 
rights, the statute of limitations would not bar the claims.  

As noted earlier, decisions of the NLRB provide guidance and 
are helpful to the CIR in resolving issues where there are similar 
state statutory provisions. Operating Engrs. Local 571 v. City of 
Plattsmouth, 265 Neb. 817, 660 N.W.2d 480 (2003). The NLRA 
provides a 6-month statute of limitations for NLRB proceedings, 
while § 48-825(1) provides a 180-day statute of limitations for 
CIR proceedings; accordingly, the provisions are similar and 
NLRB cases can provide guidance. The Seventh Circuit has ex
plained that under the NLRA, a continuing violation exists where 
there are unlawful acts by the union occurring within the limita
tions period, but no continuing violation exists if the conduct 
within the limitations period is unlawful only in light of conduct 
occurring outside of the limitations period. See Christiansen v.  
APV Crepaco, Inc., supra.
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We agree with the CIR that the facts of the present case are 
comparable to the facts of Marlowe v. Fisher Body, 489 F.2d 
1057 (6th Cir. 1973). In Marlowe v. Fisher Body, an employee 
alleged ongoing discrimination by the union itself in the course 
of an ongoing conspiracy with the employer. The alleged con
spiracy between the union and the employer was one to establish 
and preserve a seniority system limiting employment and promo
tional opportunities of Jewish employees, and the allegedly dis
criminatory acts by the union had occurred within the limitations 
period. On those facts, the appellate court found that is was "not 
necessary to determine whether the 'continuing violation doc
trine' applie[d]," although the employee had alleged an ongoing 
pattern of illegal activity which included illegal acts by the union 
occurring within the limitations period. Id. at 1063. Nevertheless, 
the union's continuing illegal activity was not illegal only in 
light of the union's first discrete failure to fairly represent the 
employee, but was a continuing course of illegal conduct.  

Similarly, in the present case, the females among Appellees 
demonstrated that the FOP has continually engaged in illegal 
activity which is illegal in and of itself, not only in light of a 
discrete act occurring outside of the limitations period. For that 
reason, the CIR correctly relied on Marlowe v. Fisher Body, 
supra, and correctly found that Appellees have demonstrated a 
continuing violation.  

In the instant case, Davis testified that as far back as 2000, 
female officers were having difficulty receiving adequate rest
room breaks, and that since 2000, she had attempted to get 
the FOP to address this issue. She discussed a meeting with 
the FOP's executive board in which a group of female officers 
approached the FOP for help in changing their work conditions 
and rules. The evidence indicates that the FOP did nothing to 
address these issues and that the FOP's failure to represent the 
females among Appellees was ongoing through the time of the 
hearing before the CIR.  

It further appears from the record that the issues facing the 
females among Appellees occurred as a result of Neb. Rev. Stat.  
§ 47-111 (Reissue 2004). The testimony at trial indicates that the 
issues complained of by the females, including inadequate bath
room breaks and mandatory overtime, occurred as a result of this
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statute. The evidence presented to the CIR demonstrated that 
even through the time of the hearing, the FOP had failed to rep
resent the females among Appellees in seeking changes to this 
statute and had actively opposed efforts to address the females' 
concerns.  

On January 3, 2003, a memorandum was sent to all cor
rectional staff from the chief deputy for the Douglas County 
Department of Corrections. This memorandum indicated that the 
department intended to request a change in § 47-111, in order to 
alleviate the problems faced by the females among Appellees.  
However, on January 29, another memorandum was presented 
to all correctional employees from the chief deputy notifying 
all employees that the FOP was "'adamantly' opposed to the 
attempted change in [§ 47-111] and 'will do whatever [it] can' 
to make sure it does not happen." The January 29 memorandum 
further provided that "[a]t the conclusion of [a] meeting" between 
FOP representatives, their attorney, a sheriff, the chief deputy, a 
county attorney, and others, "it was decided that this issue would 
not be pursued." The memorandum stated, "The meeting took 
place on January 9, 2003 and there has been no further attempt 
on the part of Administration to change the statute." 

As the CIR found, Appellees presented evidence establishing 
a continuing pattern of gender-based discrimination by the FOP.  
Additionally, the CIR found evidence indicating that the FOP and 
Douglas County were, at the time of the hearing and the CIR's 
order, in negotiations for the next 2-year contract for the years 
2003 to 2005. At the time of that hearing and order, the FOP con
tinued to have the ability to negotiate issues that are mandatory 
subjects of bargaining, such as the issues complained of by the 
females among Appellees concerning employee safety, seniority, 
and forced overtime. This ongoing conduct by the FOP consti
tuted unlawful acts occurring within the limitations period and 
was not illegal only in light of other conduct occurring outside 
of the limitations period. See Christiansen v. APV Crepaco, Inc., 
178 F.3d 910 (7th Cir. 1999). Therefore, as the CIR found, there 
was a continuing violation of the females' rights and the statute 
of limitations was not a bar to their claims.  

A further understanding of why the CIR was correct in finding 
a continuing violation can be achieved by contrasting the facts of
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the present case with the facts of Christiansen v. APV Crepaco, 
Inc., supra, in which the court found no continuing violation 
because the actions of the union were unlawful only in light of 
conduct outside of the limitations period. In Christiansen, an 
employee brought a fair representation claim based on the union's 
failure to pursue a grievance on behalf of the employee. That 
grievance was based on the employee's undertaking of additional 
training and not receiving a previously negotiated increase in pay 
in light of the additional training. On those facts, the appellate 
court found that the union's conduct, failing to pursue a griev
ance, was unlawful only in light of a discrete act occurring out
side of the limitations period, the employer's failure to increase 
the employee's pay after a specific completion of additional 
training. All continuing failures to pursue a grievance on behalf 
of the employee were unlawful only in light of that single discrete 
conduct that occurred outside of the limitations period.  

In contrast, the facts of the present case do not indicate that the 
FOP's failure to fairly represent the females among Appellees is 
unlawful only in light of a single discrete action occurring outside 
of the limitations period. Rather, the FOP's failure to fairly repre
sent the females is an ongoing illegal activity in and of itself and 
was ongoing and continuing through the time of the CIR hearing.  
In this regard, the facts of the present case are more comparable 
to the facts of Marlowe v. Fisher Body, 489 F.2d 1057 (6th Cir.  
1973), the case relied upon by the CIR.  

Finally, the ramifications of finding Appellees' claims barred 
by the statute of limitations further demonstrate why these claims 
are not barred by the statute of limitations. In Christiansen v.  
APV Crepaco, Inc., supra, the employee was seeking relief for a 
single discrete action-the employer's failure to provide a nego
tiated pay increase attendant to additional training. Although the 
"effects" of that failure continued into the future, there was not an 
ongoing illegal activity that would be allowed to continue by bar
ring the employee's claim. In the present case, the practical effect 
of finding that the ongoing illegal activity by the FOP is not a 
continuing violation would be to bar Appellees from ever seeking 
to stop the FOP's gender-based discrimination; any claim based 
on the FOP's failure to represent and seek rule changes would be 
barred, and the FOP would, in essence, be given free license to
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continue discriminating in this fashion in perpetuity. Such further 
demonstrates why the FOP's actions constitute an ongoing viola
tion, unlike the union's actions in Christiansen v. APV Crepaco, 
Inc., supra. This assignment of error is without merit.  

4. BREACH OF DUTY 

Finally, the FOP alleges that the CIR erred in finding that the 
FOP breached a duty of fair representation to the females among 
Appellees. Considering the whole record, we conclude that a 
trier of fact could reasonably conclude that the CIR's finding is 
supported by a preponderance of the competent evidence, and we 
give weight to the CIR's judgment as to credibility of the wit
nesses appearing before the CIR.  

As recounted above, the females among Appellees presented 
evidence indicating that the FOP was refusing to fairly represent 
the females in seeking rule changes concerning their safety and 
welfare, seniority, and forced overtime. Considering the whole 
record, and giving weight to the CIR's judgment concerning the 
credibility of the various witnesses appearing at the hearing, we 
affirm the CIR's factual finding concerning the FOP's breach of 
its duty of fair representation. This assignment of error is without 
merit.  

V. CONCLUSION 
We find that the CIR correctly concluded that it had subject 

matter jurisdiction over Appellees' claims. We determine that the 
CIR's conclusion that Appellees' claims were not barred by the 
statute of limitations was correct. We also affirm the CIR's factual 
finding concerning the FOP's breach of its duty of fair representa
tion. As such, we affirm the decision of the CIR.  

AFFIRMED.  

INBODY, Chief Judge, dissenting.  
While I agree with the majority that the CIR had subject matter 

jurisdiction over the appellees' claims, I must respectfully dissent 
from the portion of the majority opinion affirming the CIR's find
ing that the appellees' claims were not barred by the applicable 
statute of limitations.  

In its order, the CIR noted that like the issue of subject matter 
jurisdiction, "[t]he issue of the statute of limitations under any
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duty of fair representation in Nebraska is one of first impression." 
The CIR found as follows: 

The limitation period for duty of fair representation 
claims begins to run when the cause of action accrues.  
Many federal courts have determined that accrual occurs 
when the employee discovered, or in the exercise of reason
able diligence should have discovered, the acts constituting 
the alleged violation. . . . However, in the instant case, the 

[appellees] allege that [the FOP] has committed continuing 
violations that have occurred for years in the past and have 
continued up until the filing of this [complaint] and in cer
tain instances still occur....  

In the instant case, the [appellees] have presented a sig
nificant amount of evidence that establishes a clear and 
continuing pattern of activity on the part of the [FOP].  
Furthermore, the [FOP] and Douglas County are currently 
in negotiations for their next two-year contract for the years 
of 2003 to 2005. The parties' current contract expired in 
July of 2003 and they are operating under a contract con
tinuation clause in the 2001 to 2003 contract. The [FOP] 
continues to have the ability to negotiate any issues that are 
mandatory subjects of bargaining. Therefore, no cause of 
action has accrued with regard to any negotiable issues.  
Furthermore, the issues are ongoing. The evidence pre
sented at trial, like in Marlowe[ v. Fisher Body, 489 F.2d 
1057 (6th Cir. 1973)], clearly established that the [FOP's] 
actions or lack thereof have continuously occurred over the 
[appellees'] employment ... and up to and including the 
present time or after the filing of the original complaint.  
Therefore, we find that the remaining [appellees'] allega
tions are not barred by any expiration of the statute of 
limitations under NEB. REV. STAT. § 48-825(1).  

The CIR found that the FOP had continually failed to address 
the female appellees' claims and that this constituted "a clear and 
continuing pattern of activity on the part of the [FOP]." However, 
in its brief, the FOP claims that the CIR's finding of a continuing 
violation "fails to cite even one overt act on the part of the [FOP] 
that occurred during the statutory period." Brief for appellant at 
32. Further, in its order, the CIR did note, when dealing with the
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merits of the appellees' claims, that the appellees "did not prove 
that the [FOP] was actively opposing or harassing [the] female 
[appellees] in their efforts to obtain equal working conditions and 
any attempt to secure changes in the terms and the conditions of 
their employment." The CIR further noted that "[iJnstead, most 
of the evidence surrounds the [FOP's] inaction, as opposed to 
any active opposition or harassing efforts." (Emphasis supplied.) 
Also, the only claim of the appellees sustained by the CIR was 
that the FOP had "refus[ed] to fairly bargain with the employer, 
Douglas County, in the matter of rule changes." 

Decisions of the NLRB provide guidance and are helpful to 
the CIR in resolving issues where there are similar state statu
tory provisions. International Union of Operating Engineers 
Local 571 v. City of Plattsmouth, 265 Neb. 817, 660 N.W.2d 
480 (2003). The NLRA provides a 6-month statute of limita
tions, while § 48-825(1) provides that a party must commence 
an action in the CIR by filing a complaint with the commission 
within 180 days after the alleged violation. Therefore, the provi
sions are similar.  

In cases governed by the NLRA's 6-month statute of limita
tions, the statute of limitations begins running when the employee 
should reasonably have known of the union's alleged breach.  
Scott v. United Auto.(UAW Union), Local 879, 242 F.3d 837 (8th 
Cir. 2001).  

A continuing violation requires unlawful acts to occur 
within the limitations period. See Local No. 1424, Int'l 
Ass'n of Machinists v. NLRB, 362 U.S. 411, 422, 80 S.Ct.  
822, 4 L.Ed.2d 832 (1960) ("Bryan Manufacturing"). As 
the Supreme Court has explained, there is no continuing 
violation sufficient to delay the statute of limitations if the 
conduct within the six month period is only unlawful in 
light of conduct outside of the six month period.  

Christiansen v. APV Crepaco, Inc., 178 F.3d 910, 915 (7th 
Cir. 1999). Continued union inactivity after an initial failure to 
respond to a grievance request does not constitute a continuing 
violation of the duty of fair representation. Id. Even though a 
plaintiff continues to request a union's assistance during the limi
tations period, the union's inactivity with respect to the grievance 
was not an unfair labor practice if the inactivity was unfair only
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by reason of circumstances existing at or before the start of the 
limitations period. See id. Under those circumstances, the union's 
conduct cannot be used to revive a time-barred claim. Id. Both 
Scott v. United Auto.(UAW Union), Local 879 and Christiansen v.  
APV Crepaco, Inc. involved claims made against a union alleg
edly breaching the duty of fair representation, as does the case 
at bar.  

In this case, Davis testified that female officers were having 
difficulty receiving adequate restroom breaks since 2000 and 
that she had attempted to get the FOP to address that issue. She 
discussed a meeting with the FOP executive board in which a 
group of male and female officers approached the FOP for help 
in changing their work conditions and rules, but she claimed that 
after the meeting, the FOP did nothing to address that issue.  

It further appears from the record that the issues facing the 
female appellees occurred as a result of § 47-111. The testimony 
at trial indicates that the issues complained of by the female 
appellees, including inadequate bathroom breaks and mandatory 
overtime, occurred as a result of this statute.  

As noted in the majority opinion, on January 3, 2003, a memo
randum was sent to all correctional staff by the chief deputy 
for the Douglas County Department of Corrections indicating 
that the department intended to request a change in § 47-111, 
in order to alleviate the problems faced by the female appel
lees. On January 9, a meeting was held between, among oth
ers, representatives of the FOP, the department, and the county 
attorney's office. At this meeting, possible changes to § 47-111 
were discussed. Then, on January 29, another memorandum was 
presented to all correctional employees from the chief deputy. In 
the latter memorandum, the chief deputy notified all employees 
that the FOP was opposed to attempting to change § 47-111 and 
that it was decided that the department would make no further 
effort to change the statute.  

Based on the record, it appears to me that the female appellees 
either were aware, or should reasonably have been aware, as of 
January 29, 2003, of the FOP's position that it would not attempt 
to secure a change in § 47-111. While it is true that the FOP con
tinued to refuse to secure a change in the statute from that day 
forward, the continued inactivity of the FOP does not constitute
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a continuing violation. The 6-month statute of limitations began 
to run, at the latest, on January 29. This would have given the 
appellees until August 1 to file a complaint with the CIR. The 
appellees did not file their petition with the CIR until October 
31. Thus, I believe that the appellees' claims regarding the FOP's 
refusal to attempt to change § 47-111 were time barred and that 
the CIR's finding that the appellees' claims were not barred by 
the applicable statute of limitations was contrary to law. While 
I sympathize with the female appellees, and although I am not 
happy with this result, I do believe that the result is correct under 
the law. Therefore, I would remand the cause to the CIR for entry 
of an order consistent with this dissent.  

STATE OF NEBRASKA, APPELLEE, V.  

FREDERICK C. WHITE, JR., APPELLANT, 

732 N.W.2d 677 

Filed April 17, 2007. No. A-06-794.  

1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court's ruling on a motion to suppress based 
on the Fourth Amendment, apart from determinations of reasonable suspicion to 
conduct investigatory stops and probable cause to perform warrantless searches, is 
to be upheld on appeal unless its findings of fact are clearly erroneous. The ultimate 
determinations of reasonable suspicion to conduct an investigatory stop and probable 
cause to perform a warrantless search are reviewed de novo and findings of fact are 
reviewed for clear error, giving due weight to the inferences drawn from those facts 
by the trial judge.  

2. Motions to Suppress: Judgments: Appeal and Error. When reviewing a trial 
court's ruling on a motion to suppress evidence, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court 
as the finder of fact and takes into consideration that it observed the witnesses.  

3. Motions to Suppress: Trial: Pretrial Procedure: Appeal and Error. When a 
motion to suppress is denied pretrial and again during trial on renewed objection, an 
appellate court considers all the evidence, both from trial and from the hearings on 
the motion to suppress.  

4. Investigative Stops: Probable Cause. In determining whether an investigatory stop 
as defined in Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968), is 
lawful, the examination must focus on whether there was objective justification for 
detention, which involves more than an unparticularized suspicion or hunch.  

5. Criminal Law: Eyewitnesses: Words and Phrases. A citizen informant is a citizen 
who purports to have been the witness to a crime who is motivated by good citizen
ship and acts openly in aid of law enforcement.
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6. Criminal Law: Eyewitnesses: Presumptions. An untested citizen informant who 
has personally observed the commission of a crime is presumptively reliable.  

7. Criminal Law: Investigative Stops: Eyewitnesses: Probable Cause. While the 
heart of the citizen informant doctrine is indicia of the citizen's reliability, the ulti
mate test of the legality of an investigatory stop is that it be justified by an objective 
manifestation, based upon the totality of the circumstances, that the person stopped 
has been, is, or is about to be engaged in criminal activity.  

8. Investigative Stops: Probable Cause. It is the totality of the circumstances which 
determines whether reasonable suspicion to conduct an investigatory stop exists, 
and acts, even if innocent when viewed separately, may warrant further investigation 
when viewed together.  

9. Rules of Evidence: Witnesses: Prior Convictions: Time. Neb. Evid. R. 609, 
Neb. Rev. Stat. § 27-609 (Reissue 1995), provides that for the purpose of attack
ing the credibility of a witness, evidence that he has been convicted of a crime 
shall be admitted if elicited from him or established by public record during cross
examination, but only if the crime (1) was punishable by death or imprisonment in 
excess of I year under the law under which he was convicted or (2) involved dishon
esty or false statement regardless of the punishment.  

10. Rules of Evidence: Witnesses: Prior Convictions. While Neb. Evid. R. 609, 
Neb. Rev. Stat. § 27-609 (Reissue 1995), clearly allows a witness' credibility to be 
attacked with previous convictions, the rule does not include pending charges.  

I1. Trial: Witnesses: Testimony: Appeal and Error. It is not error to exclude evidence 
of pending criminal charges offered to attack a witness' credibility when sufficient 
evidence of past criminal convictions has previously been admitted which reflect 
upon the truth and veracity of the witness.  

12. Effectiveness of Counsel: Proof. To establish that he or she was denied effective 
assistance of counsel, a defendant must show that counsel was deficient, meaning 
that counsel did not perform at least as well as a criminal lawyer with ordinary train
ing and skill in the area.  

13. _ : . To establish that he or she was denied effective assistance of counsel, 
a defendant must make a showing that he or she was prejudiced by the actions or 
inactions of his or her counsel by demonstrating with reasonable probability that but 
for counsel's deficient performance, the result of the proceeding would have been 
different.  

14. _ : . The two-prong test for an ineffective assistance of counsel claim need 
not be addressed in order. If it is easier to dispose of an ineffectiveness claim on the 
ground of lack of sufficient prejudice, that course should be followed.  

Appeal from the District Court for Lancaster County: STEVEN D.  
BURNS, Judge. Affirmed.  

Peter K. Blakeslee for appellant.  

Jon Bruning, Attorney General, Kimberly A. Klein, and 
Jonathan Brandt, Senior Certified Law Student, for appellee.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.
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SIEVERS, Judge.  
Frederick C. White, Jr., appeals from the decision of the dis

trict court for Lancaster County which, after a jury trial, found 
White guilty of one count of burglary and found that White was a 
habitual criminal. The district court sentenced White to 12 to 14 
years' imprisonment, with 516 days' credit for time served. The 
primary issue is the legality of a police officer's stop of White's 
vehicle based largely on a citizen's report of what we shall call 
"suspicious activity." 

FACTUAL AND PROCEDURAL BACKGROUND 
On July 27, 2005, the State filed an amended information 

charging White with burglary, a Class III felony, and being a 
habitual criminal.  

On May 10, 2005, White filed a motion to suppress any and 
all evidence taken from him, his vehicle, his living quarters, or 
any other place in which White had an expectation of privacy.  
White alleged, summarized and restated, that (1) the items of 
evidence were taken without any valid or legal consent to search; 
(2) there was no probable cause for the search or seizure of any 
of said evidence; (3) the search for and seizure of the items of 
evidence violated White's rights under the applicable provisions 
of the U.S. Constitution as well as the Nebraska Constitution and 
statutes; (4) there was no probable cause for his arrest and that 
thus, the search and seizure was not incident to a lawful arrest; 
and (5) said search and seizure was not conducted pursuant to a 
lawfully issued warrant. A hearing on the motion to suppress was 
held on May 26.  

At the suppression hearing, Lincoln police officer Steven 
Wiese testified that on January 18, 2005, he stopped a vehicle 
driven by White for speeding. The vehicle had two other occu
pants, later identified as Brian Sears and Joseph Mohlman. Wiese 
issued White warnings for speeding, no valid registration, and 
no insurance, and then Wiese sent White on his way. Wiese then 
saw a Jeep Cherokee occupied by two females parked behind his 
cruiser. Wiese testified that the women, later identified as Shonna 
Jordan and Paula Graybill, said that the occupants of White's vehi
cle were seen running from Jordan's apartment building "wearing 
masks" and that the men were not recognized as belonging at the
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apartment building. The women in the Jeep reported they had fol
lowed the vehicle to the point of the traffic stop. Jordan and Wiese 
agreed in their testimony that this conversation lasted 30 seconds 
or less. During the suppression hearing, and later at trial, there 
were inconsistencies in the testimony of both Wiese and Jordan 
as to exactly what Wiese was told regarding what the men were 
wearing on their heads when seen by Jordan. The conflict comes 
down to whether Jordan had said that the men were wearing 
"hats," "hoods," or "masks." Based on what Wiese had been told, 
he immediately got back into his cruiser and stopped White's 
vehicle again. White had driven less than two blocks from the 
first stop and was stopped at a red light.  

Wiese approached the driver's side of White's vehicle, asked 
the occupants to place their hands where he could see them, and 
then radioed for backup. Wiese testified that at that point, he was 
concerned that a crime had occurred or was going to occur. A 
Sergeant Scheinost and Officers David Domeier and Lisa Rose 
arrived within 2 to 5 minutes. Then Wiese had each occupant 
exit the vehicle individually so they could be separated. Sears, 
who was in the front passenger seat, was asked to exit the vehicle 
first. As Sears was exiting the vehicle, Wiese observed a glass 
or plastic test tube with white residue-what Wiese thought was 
a "meth pipe." While walking Sears back to the police cruiser, 
Wiese asked Sears where he had been that evening, and Sears said 
he was trying to find an apartment of an acquaintance. After a pat
down search, Sears was placed in Wiese's police cruiser. Wiese 
had White get out of the vehicle and placed him in Scheinost's 
police cruiser, and Wiese then had the third passenger, Mohlman, 
get out of the rear seat of the vehicle and turned him over to Rose.  
White and Mohlman were also patted down, but not by Wiese.  

Wiese asked Domeier to go back to the apartment complex 
and look around. Wiese testified that at this point, Jordan told 
Domeier that she lived in a four-plex with a common stairwell 
and that while talking on her cellular telephone with Graybill, 
Jordan heard a door close, which she thought to be the door to the 
laundry room. She looked and saw three men running out of the 
apartment building from the laundry room. Jordan and Graybill 
met near Jordan's apartment within minutes; got into Jordan's 
Jeep; attempted to locate the three men, which they did within a
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short amount of time; and then proceeded to follow the vehicle 
to the point of the traffic stop by Wiese. During the time the two 
women followed the vehicle, they saw it hit a parked car, causing 
minor damage, but White did not stop. This "hit-and-run acci
dent" was not reported to Wiese before the second stop.  

Wiese testified that he searched White's vehicle incident to the 
arrest of Sears for possession of the pipe, which was believed to 
be drug paraphernalia. On the front passenger seat where Sears 
had been seated, Wiese found a pile of clothes, including a sweat
shirt, a stocking cap, and gloves. In the hat and gloves, Wiese 
found two baggies containing a white crystalline substance that 
he believed to be methamphetamine. A field pretest of such sub
stance was positive for methamphetamine. On the floor of the 
rear driver's side where Mohlman had been seated, Wiese found 
a gray "NBC" bank bag, which contained deposit slips, U.S. cur
rency, and checks made out to "Pockets of Enthusiasm." 

As the search of the vehicle was proceeding, there was a mes
sage over the police radio that there had been a report of a burglary 
at Jordan's apartment complex, from which the three men were 
seen running. Officer Court Cleland then went to the apartment 
complex to investigate. The woman who reported the burglary, 
Melanie Wolfe, was brought from the apartment complex to the 
scene of the second stop of White's vehicle, and she identified the 
bank bag found therein as hers. Some police officers had searched 
Mohlman by that time and found some envelopes containing cash 
and some "needle-nose pliers" on his person. Rose testified that 
Wolfe identified the envelopes and pliers as hers. A search war
rant was obtained for the search of the trunk of the vehicle, and 
several items that Wolfe had reported missing from her apartment 
were found in the trunk.  

In an order filed July 20, 2005, the district court overruled 
White's motion to suppress. The district court held that "[t]he 
citizen's report of this suspicious activity does constitute reason
able cause for the investigative detention" and that "the court 
having considered the totality of the circumstances . . . there was 
probable cause for the [search] and [arrest] of [White]." White's 
motion to reconsider the motion to suppress was overruled. The 
trial judge found that Wiese had been told that the men were 
wearing masks.
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After the first trial ended in a mistrial because of a "hung jury" 
at 11-1 for conviction, the jury in the second trial found White 
guilty of burglary. White filed a motion for a new trial, which was 
denied by the district court. After a hearing on June 22, 2006, the 
district court found that White was a habitual criminal and sen
tenced him to 12 to 14 years' imprisonment, with 516 days' credit 
for time served. White now appeals.  

ASSIGNMENTS OF ERROR 
White alleges that (1) the district court erred in overruling his 

motion to suppress evidence; (2) the district court erred in reject
ing his offer of proof and refusing to allow him to cross-examine 
State's witness Jordan about her pending felony charges; and (3) 
his second trial counsel provided ineffective assistance of counsel 
when counsel failed to provide details of Jordan's pending felony 
charges and to provide the available legal authority requested by 
the trial judge to support White's contention that he should be 
allowed to cross-examine Jordan about those charges, claiming 
that he therefore should be granted a new trial.  

STANDARD OF REVIEW 
The standard of review applicable to each assignment of error 

will be set forth in the analysis of each assignment.  

ANALYSIS 
Suppression of Evidence.  

[1,2] White argues that the trial court erred in overruling his 
motion for suppression of the evidence found in his vehicle, and 
we note that this objection was properly preserved at trial for 
appellate review. A trial court's ruling on a motion to suppress 
based on the Fourth Amendment, apart from determinations of 
reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal 
unless its findings of fact are clearly erroneous. State v. Allen, 
269 Neb. 69, 690 N.W.2d 582 (2005). The ultimate determina
tions of reasonable suspicion to conduct an investigatory stop 
and probable cause to perform a warrantless search are reviewed 
de novo and findings of fact are reviewed for clear error, giving 
due weight to the inferences drawn from those facts by the trial 
judge. Id. When reviewing a trial court's ruling on a motion to
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suppress evidence, an appellate court does not reweigh the evi
dence or resolve conflicts in the evidence, but, rather, recognizes 
the trial court as the finder of fact and takes into consideration 
that it observed the witnesses. State v. Brown, 13 Neb. App. 359, 
693 N.W.2d 559 (2005).  

[3] When a motion to suppress is denied pretrial and again 
during trial on renewed objection, an appellate court considers 
all the evidence, both from trial and from the hearings on the 
motion to suppress. State v. Ball, 271 Neb. 140, 710 N.W.2d 592 
(2006).  

White argues that the officers did not have reasonable suspi
cion based on articulable facts that he committed a crime, was 
committing a crime, or was about to commit a crime, and that 
thus, they had no justification for the second stop of his vehicle 
and the subsequent warrantless arrest and search.  

[4] Wiese readily concedes that after he made the second stop 
of White's vehicle, the occupants of White's vehicle were not 
"free to leave." But, there was clearly no probable cause to arrest 
them for the burglary of Wolfe's apartment or for drug offenses, 
because at that point there simply was no information available to 
Wiese that a burglary had even occurred or that drugs were in the 
vehicle. Thus, if the stop was lawful, it was lawful only as a Terry 
stop-a point which the State conceded during oral argument.  
See Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 
(1968). Accordingly, under Terry, our examination must focus on 
whether there was "objective justification for detention," which 
involves more than an "unparticularized suspicion or 'hunch.'" 
State v. Ellingson, 13 Neb. App. 931, 942, 703 N.W.2d 273, 
283 (2005). Therefore, we closely examine the information that 
Wiese had in hand at the time of the second stop, and in doing so, 
we bear in mind that our standard of review for reasonable sus
picion for a Terry stop is de novo, but we review the trial court's 
factual findings for clear error. See State v. Allen, supra.  

At the moment that Wiese made the second stop, he had the 
following pieces of information: First, he had previously stopped 
the vehicle for speeding. Second, he had been told in a rather fran
tic and urgent 30-second conversation with Jordan and Graybill 
that the occupants of the vehicle had been seen running from an 
apartment building where one of the women lived and that the
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men were not recognized as belonging there. Third, the occupants 
of White's vehicle were wearing "something" on their heads. We 
say "something" because the record is contradictory and unclear, 
in the testimony of both Wiese and Jordan, whether Jordon 
told Wiese that they were wearing "hats," "hoods," or "masks." 
However, in this regard, we note that the trial court's ruling on the 
motion for suppression found that Wiese had been told they were 
"wearing masks." This is a factual determination to which we give 
deference under our standard of review, because the trial judge 
saw the witnesses testify. As noted earlier, the evidence from 
the suppression hearing and the trial is in considerable conflict 
regarding what Wiese was told about what the men were wearing 
on their heads. We will not repeat such testimony, because it is 
sufficient to say that on this disputed point, the trial court made 
a factual finding that Wiese was told that they were "wearing 
masks." While the evidence on this point admittedly is in conflict, 
after our review of the evidence, we are unable to conclude that 
the trial judge's factual finding was clearly erroneous. Thus, our 
analysis of the basis for the second stop proceeds with the factual 
finding that Wiese was told that the men running from the apart
ment building were "wearing masks." 

[5,61 Because Wiese was acting upon information gained from 
the women in the Jeep, this factual scenario clearly implicates the 
doctrine of a citizen informant. A citizen informant is a citizen 
who purports to have been the witness to a crime who is moti
vated by good citizenship and acts openly in aid of law enforce
ment. State v. Marcus, 265 Neb. 910, 660 N.W.2d 837 (2003).  
The legal effect is that an untested citizen informant who has 
personally observed the commission of a crime is presumptively 
reliable. Id. But, witnessing the actual commission of a crime is 
not the only indicia of the citizen's reliability. In State v. Bridge, 
234 Neb. 781, 783, 452 N.W.2d 542, 545 (1990), the Supreme 
Court said: 

"An investigatory stop must be justified by an objective 
manifestation, based upon the totality of the circumstances, 
that the person stopped has been, is, or is about to be engaged 
in criminal activity." State v. Ege, 227 Neb. 824, 826, 420 
N.W.2d 305, 308 (1988) (citing United States v. Cortez, 
449 U.S. 411, 101 S. Ct. 690, 66 L. Ed. 2d 621 (1981)).
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The factual basis for the stop need not be the officer's per
sonal observations alone, but may arise from information 
provided by another person. Adams v. Williams, 407 U.S.  
143, 92 S. Ct. 1921, 32 L. Ed. 2d 612 (1972); State v. Ege, 
supra. When the information providing the factual basis for 
the stop is furnished by another person, it must contain suf
ficient indicia of reliability. State v. Ege, supra. A detailed 
eyewitness report of a crime by an informant provides its 
own indicia of reliability because a citizen informant who 
has personally observed the commission of a crime is pre
sumed to be reliable. State v. Ege, supra.  

[7] The two women in the Jeep who made the report to Wiese 
clearly had not personally observed the commission of a crime, 
because running from an apartment building, even when wear
ing masks, and being unrecognized by a resident of that building 
is not the commission of a crime. While the heart of the citizen 
informant doctrine is indicia of the citizen's reliability, the ulti
mate test of the legality of an investigatory stop is that it be "justi
fied by an objective manifestation, based upon the totality of the 
circumstances, that the person stopped has been, is, or is about to 
be engaged in criminal activity." See State v. Ege, 227 Neb. 824, 
826, 420 N.W.2d 305, 308 (1988).  

State v. Ege, supra, is instructive because it involves a report 
of suspicious activity (although not so designated by the court) 
from a citizen who openly approached a police officer-just as 
the two women in the Jeep did in the instant case. In Ege, an offi
cer of the Omaha Police Department was in her cruiser, parked 
next to a gas station, and attending to some paperwork when an 
employee of the gas station approached her, identified himself, 
and directed the officer's attention to a green car in a parking lot 
across the street. The employee told the officer that the driver of 
the car had just driven up over the curb near the front door of 
the station, that the driver entered the station to purchase some 
chewing gum, and that the driver smelled strongly of alcohol. The 
officer drove across the street to follow the vehicle. She observed 
the car start and stop three or four times in the parking lot, and 
although she followed the car for a short distance without observ
ing any moving violations, she nonetheless stopped the car. The 
officer noted a strong odor of alcohol on the driver's breath and
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also noticed slurred speech. The driver failed a field sobriety test, 
and an Intoxilyzer test later showed his blood-alcohol content 
was 0.149 percent.  

The Ege court rejected the contention that the stop was illegal, 
reasoning as follows: 

Here, there was a face-to-face confrontation between the 
informant and the officer. The informant identified himself 
by name and, in doing so, positioned himself to be held ac
countable for his intervention. By giving his name, the in
formant presumably knew that the police could arrest him for 
giving a false report. See Neb. Rev. Stat. § 28-907 (Reissue 
1985). The informant's knowledge was based upon his obser
vation of the defendant's driving his car over a curb, as well 
as on his face-to-face encounter with the defendant. Clearly, 
the informant in this case was of the most reliable type.  

The description and reported location of the vehicle 
could not have been more accurate, since the informant was 
able to point directly to the car. Although [the police offi
cer] did not observe any traffic violations, she did observe 
the defendant's vehicle move erratically in the parking lot.  
There was, apparently, little time between the informant's 
report and the subsequent stop of the defendant's vehicle.  
We conclude on these facts that the stop was legal.  

227 Neb. at 827-28, 420 N.W.2d at 308.  
The Ege case is obviously very similar to the instant case in its 

fundamental premises. In the instant case, the women admittedly 
did not provide their names to Wiese at the time of the report, but 
their vehicle was readily identifiable by the license plate, plus 
they followed Wiese's directions to "stay where they're at" and 
after the stop provided additional information and their identi
ties. Their contact with Wiese was made immediately following 
the events Jordan had witnessed and was conveyed with a sense 
of urgency after they saw Wiese let White go. The accuracy of 
the women's report is supported by the facts that they identified 
the vehicle Wiese had stopped as the one they observed; that the 
vehicle contained three men, and Jordan had observed two men 
wearing masks hurrying away from the apartment building and 
entering the vehicle in which a third person was waiting in the 
front passenger seat; that while following the vehicle, Jordan
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observed three men in it; and that Wiese shortly thereafter stopped 
the driver of the vehicle for speeding.  

However, it cannot be said that Jordan witnessed the com
mission of a crime, just as the informant in State v. Ege, supra, 
only encountered a possible drunk driver. Driving over a curb 
while smelling of alcohol is not a crime-unless one has had too 
much to drink. Similarly, fleeing an apartment building is not a 
crime unless one has committed a crime there. Accordingly, while 
Jordan witnessed only suspicious activity, as did the informant in 
Ege, Jordan was a reliable informant by the nature and circum
stances of her report. Thus, her report was entitled to be treated 
as reliable and credible by Wiese.  

We now turn to the requirements for a Terry stop: 
Limited investigatory stops are permissible only upon a 

reasonable suspicion, supported by specific and articulable 
facts, that the person is, was, or is about to be engaged in 
criminal activity. . . . Reasonable suspicion entails some 
minimal level of objective justification for detention, some
thing more than an inchoate and unparticularized suspicion 
or "hunch," but less than the level of suspicion required for 
probable cause. . . . Whether a police officer has a reason
able suspicion based on sufficient articulable facts requires 
taking into account the totality of the circumstances.  

State v. Ellingson, 13 Neb. App. 931, 942, 703 N.W.2d 273, 283 
(2005) (citations omitted) (emphasis supplied). See, also, Terry v.  
Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).  

[8] Consequently, we look for specific and articulable facts the 
officer had in hand that are more than an unparticularized hunch 
of involvement in criminal activity. Wiese was entitled to treat 
Jordan's report as reliable, including that the vehicle's occupants 
had just run from her apartment building wearing masks and that 
she did not recognize them. Wiese had stopped the driver of the 
vehicle for speeding within a short distance of the apartment 
complex that the vehicle's occupants were seen running from.  
It is the totality of the circumstances which determines whether 
reasonable suspicion to conduct an investigatory stop exists, and 
acts, even if innocent when viewed separately, may warrant fur
ther investigation when viewed together. See State v. Chronister, 
3 Neb. App. 281, 526 N.W.2d 98 (1995). Wiese had a reliable
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report of events that had just been observed, which events could 
indicate that a crime had just been committed and that the vehi
cle's occupants were fleeing from their misdeed. Additionally, 
Wiese was aware of the proximity of the first stop to the apart
ment complex, the obviously suspicious nature of the behavior 
observed, the urgency of the women's report, and the speeding.  
Such awareness gave Wiese a reasonably objective suspicion that 
criminal activity was afoot,.and he was entitled under the Terry 
doctrine to make a brief stop to confirm or dispel his suspicions.  
To do that, he removed passenger Sears from the vehicle once 
backup arrived in order to ask him about his whereabouts, and 
Sears' account that he was looking for a friend at an apartment 
complex did nothing to damage the citizen report-and may 
have enhanced it. After getting Sears out of the vehicle, Wiese 
immediately observed what he thought to be a "meth pipe" on 
the floorboard, which provided further suspicion that criminal 
activity was going on as well as grounds to search the vehicle for 
narcotics. That search turned up two baggies containing a white 
crystal-like substance which Wiese thought was methamphet
amine and which field-tested positive for such. The search of the 
passenger compartment incident to Sears' arrest for possession 
of drugs turned up the NBC bank bag containing what turned 
out to be fruits of the burglary of Wolfe's apartment, which bur
glary was confirmed via police radio shortly after the discovery 
of the NBC bank bag. After giving deference to the trial judge's 
factual finding that it was reported the men were wearing masks, 
we make an independent determination as required under the 
applicable standard of review that the second stop was a lawful 
investigative Terry stop and that the evidence of the crime gained 
from such stop was not subject to suppression. This assignment 
of error is without merit.  

Offer of Proof and Cross-Examination of Jordan.  
White argues that the trial court erred in rejecting his offer of 

proof and refusing to allow him to cross-examine State's witness 
Jordan about her pending felony charges.  

On cross-examination, Jordan testified that in the last 10 years, 
she had been convicted of two felonies and two crimes of dishon
esty. White's attorney and the State then stipulated that Jordan
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had two prior felony convictions, plus two misdemeanors for 
crimes involving dishonesty.  

[9] White's counsel and the State then approached the bench, 
and in a conversation with opposing counsel and the court, 
White's counsel advised the court that he intended to question 
Jordan regarding felony charges which were then pending against 
Jordan. The trial judge refused to allow such questioning unless 
counsel could provide some authority for doing so, because the 
judge believed that questioning was not within Neb. Evid. R. 609, 
which states in part: 

For the purpose of attacking the credibility of a witness, 
evidence that he has been convicted of a crime shall be 
admitted if elicited from him or established by public rec
ord during cross-examination, but only if the crime (a) was 
punishable by death or imprisonment in excess of one year 
under the law under which he was convicted or (b) involved 
dishonesty or false statement regardless of the punishment.  

Neb. Rev. Stat. § 27-609 (Reissue 1995). White's counsel admit
ted that the pending charges were not convictions as required by 
rule 609, but stated that such charges gave Jordan a reason to 
want to ingratiate herself with the State by testifying in a way that 
she thought would help convict White. However, the prosecutor 
informed the court that Jordan was testifying under subpoena and 
that no plea agreement had been made, or offered, concerning 
her pending charges. White's counsel then attempted to make an 
offer of proof by reciting that if asked, Jordan would say she had 
pending felony charges in Lancaster County, and that she prob
ably thought testifying against White would benefit her in her 
pending cases, which White's counsel said would be a motive to 
testify falsely in the instant case. The offer of proof was made 
during a bench discussion between counsel and the court. The 
trial court rejected the offer of proof and refused to allow ques
tioning regarding Jordan's pending charges.  

[10,11] While rule 609 clearly allows a witness' credibility to 
be attacked with previous convictions, the rule does not include 
pending charges. Furthermore, the Nebraska Supreme Court has 
refused to allow testimony relating to the credibility of the wit
ness when "'sufficient evidence was admitted which reflected 
upon the truth and veracity of the complaining witness."' State v.
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Lewis, 241 Neb. 334, 345, 488 N.W.2d 518, 526 (1992) (quoting 
State v. Vicars, 207 Neb. 325, 299 N.W.2d 421 (1980)). In Lewis, 
the defendant attempted to offer evidence of a witness' pending 
forgery charge in order to show that the witness was biased in 
favor of the State because the witness was seeking leniency on 
such charge, the same notion that White's attorney had in mind 
in the instant case. However, in Lewis, evidence had already been 
adduced that the witness had four prior felony convictions, includ
ing one for a crime of dishonesty. Further evidence showed that 
the witness had previously entered into a plea bargain with the 
county attorney to reduce one felony count, with habitual criminal 
sentencing enhancement, to a misdemeanor. The Supreme Court 
found that such evidence sufficiently reflected on the witness' 
veracity and that refusing to admit further evidence regarding a 
pending forgery charge upon which the witness might seek leni
ency was not an abuse of discretion.  

In the instant case, abundant evidence of criminal history was 
admitted upon which the jury, if so inclined, could find Jordan's 
veracity wanting. During a bench discussion, the State told 
White's counsel and the court that no plea deal had been offered 
to Jordan and that she was testifying under subpoena. Such asser
tions were not challenged by questioning Jordan outside the pres
ence of the jury to establish that there was a plea agreement or 
even that she personally held some expectation that her testimony 
would produce a favorable disposition of her pending charges.  
We see little, if anything, to distinguish this case from Lewis 
such that we could say that the trial court abused its discretion in 
rejecting the cross-examination of Jordan.  

We note that White refers us to State v. Quintana, 261 Neb.  
38, 621 N.W.2d 121 (2001), for the proposition that it is error for 
the trial court to deny cross-examination for bias in a criminal 
case. However, as White himself points out, Quintana involved a 
witness' release after arrest for terroristic threats, without being 
charged, shortly before the defendant's trial. In Quintana, the 
Supreme Court noted that as a component of the defendant's right 
to confront the witness, he was entitled to present these circum
stances to the jury so that it could decide whether the witness' 
testimony was biased by a personal desire to curry favor with 
law enforcement authorities regarding the offense for which he
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was arrested but not yet charged. However, for our purposes, it is 
most important that the Quintana court found that the harmless 
error doctrine applies to a confrontation clause violation, citing 
Delaware v. Van Arsdall, 475 U.S. 673, 106 S. Ct. 1431, 89 L. Ed.  
2d 674 (1986). In Quintana, the Nebraska Supreme Court quoted 
from Delaware v. Van Arsdall, supra, as follows: 

"The correct inquiry is whether, assuming that the damag
ing potential of the cross-examination were fully realized, 
a reviewing court might nonetheless say that the error was 
harmless beyond a reasonable doubt. Whether such an error 
is harmless in a particular case depends upon a host of fac
tors, all readily accessible to reviewing courts. These fac
tors include the importance of the witness' testimony in the 
prosecution's case, whether the testimony was cumulative, 
the presence or absence of evidence corroborating or con
tradicting the testimony of the witness on material points, 
the extent of cross-examination otherwise permitted, and, of 
course, the overall strength of the prosecution's case." 

261 Neb. at 49, 621 N.W.2d at 132.  
In any event, even if we assume that the restriction on cross

examination of Jordan was erroneous, it was harmless error, and 
to so conclude, we only need to consider the "overall strength 
of the prosecution's case." There was overwhelming evidence of 
White's guilt of the burglary. White was observed at the scene, 
followed from the scene to his first traffic stop, and then stopped 
again within seconds, at which point the burglary victim's dis
tinctive bank bag was found in White's vehicle. Such evidence 
leaves little if any doubt that White was involved in the burglary.  
Thus, even if we assume there was a confrontation clause viola
tion in the restriction on cross-examination of Jordan, such was 
quite obviously harmless error. This assignment of error is with
out merit.  

Ineffective Assistance of Counsel.  
White argues that trial counsel provided ineffective assistance 

of counsel. The Nebraska Supreme Court has held: 
[I]n order to raise the issue of ineffective assistance of 
trial counsel where appellate counsel is different from trial 
counsel, a defendant must raise on direct appeal any issue of
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ineffective assistance of trial counsel which is known to the 
defendant or is apparent from the record, or the issue will be 
procedurally barred on postconviction review.  

State v. Williams, 259 Neb. 234, 239, 609 N.W.2d 313, 318 
(2000).  

[12-14] The Nebraska Supreme Court has adopted a two-prong 
test for proving a claim of ineffective assistance of counsel, as 
set forth by the U.S. Supreme Court in Strickland v. Washington, 
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). See State 
v. Nielsen, 243 Neb. 202, 498 N.W.2d 527 (1993), disapproved 
on other grounds, State v. Canbaz, 270 Neb. 559, 705 N.W.2d 
221 (2005). To establish that he or she was denied effective as
sistance of counsel, the defendant must show that counsel was 
deficient, meaning that counsel did not perform at least as well 
as a criminal lawyer with ordinary training and skill in the area.  
See Strickland v. Washington, supra. Second, the defendant must 
make a showing that he or she was prejudiced by the actions or 
inactions of his or her counsel by demonstrating with reason
able probability that but for counsel's deficient performance, the 
result of the proceeding would have been different. See id. The 
two-prong test for an ineffective assistance of counsel claim need 
not be addressed in order. If it is easier to dispose of an ineffec
tiveness claim on the ground of lack of sufficient prejudice, that 
course should be followed. State v. Williams, supra.  

"Claims of ineffective assistance of counsel raised for the first 
time on direct appeal do not require dismissal ipso facto; the 
determining factor is whether the record is sufficient to adequately 
review the question." State v. Molina, 271 Neb. 488, 532, 713 
N.W.2d 412, 449 (2006). "When the issue has not been raised 
or ruled on at the trial court level and the matter necessitates an 
evidentiary hearing, an appellate court will not address the matter 
on direct appeal." Id.  

Specifically, White argues that second trial counsel provided 
ineffective assistance of counsel when counsel failed to provide 
details of Jordan's pending felony charges and to provide the 
available legal authority requested by the trial judge to support 
White's contention that he should be allowed to cross-examine 
Jordan about those charges. As discussed above, there was over
whelming evidence of White's guilt which is demonstrated by
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two facts-there was a break-in at Wolfe's apartment and her 
distinctive bank bag was found in White's vehicle. Because any 
restriction upon the cross-examination of Jordan regarding her 
pending criminal charges was harmless error, it follows that White 
could not have been prejudiced by any steps his trial counsel did 
not take which might have succeeded in convincing the trial court 
to allow the proposed cross-examination. See State v. Williams, 
supra. This assignment is without merit.  

CONCLUSION 
For the reasons stated above, we affirm White's conviction and 

sentence.  
AFFIRMED.  

TARA PEREZ AND KEVIN STOKES, APPELLANTS, V.  
CITY OF OMAHA, A MUNICIPAL CORPORATION, APPELLEE.  

731 N.W.2d 604 

Filed April 24, 2007. No. A-05-460.  

1. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought 
under the Political Subdivisions Tort Claims Act, the findings of the trial court will 
not be disturbed on appeal unless they are clearly wrong, and when determining the 
sufficiency of the evidence to sustain the verdict, it must be considered in the light 
most favorable to the successful party.  

2. Judgments: Statutes: Appeal and Error. When an appeal calls for statutory inter
pretation or presents questions of law, an appellate court must reach an independent, 
correct conclusion irrespective of the determination made by the court below.  

3. Political Subdivisions Tort Claims Act: Police Officers and Sheriffs: Motor 
Vehicles: Proximate Cause: Damages. Pursuant to Neb. Rev. Stat. § 13-911(1) 
(Reissue 1997), in case of death, injury, or property damage to any innocent third 
party proximately caused by the action of a law enforcement officer employed by a 
political subdivision during vehicular pursuit, damages shall be paid to such third 
party by the political subdivision employing the officer.  

4. Political Subdivisions Tort Claims Act: Police Officers and Sheriffs: Motor 
Vehicles: Words and Phrases. Pursuant to Neb. Rev. Stat. § 13-911(5) (Reissue 
1997), for purposes of § 13-911, vehicular pursuit means an active attempt by a law 
enforcement officer operating a motor vehicle to apprehend one or more occupants 
of another motor vehicle, when the driver of the fleeing vehicle is or should be aware 
of such attempt and is resisting apprehension by maintaining or increasing his or her 
speed, ignoring the officer, or attempting to elude the officer while driving at speeds 
in excess of those reasonable and proper under the conditions.

502



PEREZ v. CITY OF OMAHA 503 

Cite as 15 Neb. App. 502 

5. Police Officers and Sheriffs: Motor Vehicles: Words and Phrases. An officer's 
merely following a vehicle in order to provide information to other officers as to the 
vehicle's location does not constitute a vehicular pursuit.  

6. Motor Vehicles: Proximate Cause: Evidence. The issue of proximate cause in the 
context of a vehicular pursuit case cannot be reduced to a rigid formula involving 
time and distance.  

7. Proximate Cause: Evidence. The question of proximate cause, in the face of con
flicting evidence, is ordinarily one for the trier of fact, and the court's determination 
will not be set aside unless clearly wrong.  

Appeal from the District Court for Douglas County: PATRICIA A.  
LAMBERTY, Judge. Affirmed.  

Jay L. Welch, Thomas M. Locher, and Matthew D. Hammes, 
of Locher, Cellilli, Pavelka & Dostal, L.L.C., for appellants.  

Thomas 0. Mumgaard, Deputy Omaha City Attorney, for 
appellee.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.  

SIEVERS, Judge.  
Tara Perez and Kevin Stokes (Kevin) appeal from the deci

sion of the district court for Douglas County which dismissed 
their claims for damages against the City of Omaha (the City).  
This lawsuit involves an automobile accident on November 30, 
2000, between a vehicle driven by Dale Stokes (Dale) and a 
vehicle driven by Brenda Pasko. The issues were whether a 
police vehicular pursuit pursuant to Neb. Rev. Stat. § 13-911 
(Reissue 1997) occurred and, if so, whether Dale, the driver of 
one of the vehicles involved, knew or should have known about 
any such pursuit and whether any such pursuit was the proximate 
cause of Perez' and Kevin's injuries, thus entitling them to re
cover under § 13-911. We affirm the trial court's finding that a 
pursuit as defined under § 13-911 did not occur, and thus, we 
affirm the dismissal of the action.  

FACTUAL AND PROCEDURAL BACKGROUND 
Perez and Kevin filed a "Petition at Law" on October 22, 

2002. It was stipulated that Perez and Kevin satisfied the re
quirements of the Political Subdivisions Tort Claims Act. In the 
petition, Perez and Kevin alleged the following: Shortly after 
midnight on the morning of November 30, 2000, Perez and
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Kevin were passengers in a motor vehicle driven by Dale, now 
deceased, who was Perez' brother and Kevin's nephew. In the 
vicinity of 24th Street and St. Mary's Avenue in Omaha, mem
bers of the Omaha Police Department began a vehicular pursuit 
of Dale's vehicle that continued south on 24th Street to Martha 
Street, west on Martha to 28th Street, and north on 28th Street to 
Leavenworth Street, where Dale's vehicle collided with another 
vehicle and various fixed objects. At all times during such vehic
ular pursuit, Dale should have been, and indeed was, aware of 
an active attempt by a law enforcement officer of the City oper
ating a motor vehicle to apprehend one or more occupants of 
Dale's vehicle. Dale resisted apprehension by maintaining or 
increasing the speed of his vehicle, ignoring the officer, and 
attempting to elude the officer while driving at speeds in excess 
of those reasonable and proper under the conditions. The result
ing collision caused the immediate death of Dale and injuries to 
Perez and Kevin.  

Perez alleged that she was physically and emotionally incapa
ble of leaving Dale's vehicle before the collision and that as a 
direct and proximate result of the collision, she suffered various 
injuries, including the traumatic amputation of her right arm that 
has and will produce a variety of damages over her lifetime.  

Kevin alleged that being aware of the vehicular pursuit, he 
asked to vacate Dale's vehicle, but that Dale declined to bring his 
vehicle to a halt because of the vehicular pursuit that had started.  
So, believing that there was less risk of vacating Dale's vehicle 
early in the vehicular pursuit before it reached maximum speed, 
Kevin exited the vehicle. Kevin alleged that rather than risk the 
alleged usual result of a vehicular pursuit, such as grave injury or 
death, he elected to leave the moving vehicle and sustained in
juries, including a fractured pelvis. The petition alleged that the 
City was liable to Perez and Kevin under § 13-911, the strict lia
bility statute for injuries and damages to innocent third parties 
caused by police motor vehicle pursuits.  

By the time of this trial, the parties had stipulated that Perez 
and Kevin were innocent third parties under the statute, but the 
City specifically denied that Perez' and Kevin's injuries were 
proximately caused by a vehicular pursuit. The City also alleged 
a number of affirmative defenses, which we need not detail.
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A trial was held in early January 2005, limited to the issue 
of liability. Perez and Kevin's case was consolidated with a case 
also brought under § 13-911 by Pasko and Allie Kuhn for their 
injuries sustained when Dale's vehicle struck Pasko's vehicle. We 
have this same day decided the appeal brought by Pasko and 
Kuhn from the trial court's dismissal of their case, in a separate 
memorandum opinion in our case No. A-05-461.  

In an order filed March 11, 2005, the trial court made the 
following findings, which we quote in considerable detail, given 
the applicable standard of review: 

3. Under the [Political Subdivisions Tort Claims] Act, a 
vehicular pursuit is defined as "an active attempt by a law 
enforcement officer operating a motor vehicle to apprehend 
one or more occupants of another motor vehicle, when the 
driver of the fleeing vehicle is or should be aware of such 
attempt and is resisting apprehension by maintaining or 
increasing his or her speed, ignoring the officer, or attempt
ing to elude the officer while driving at speeds in excess 
of those reasonable and proper under the conditions." Neb.  
Rev. Stat. § 13-911(5) (Reissue 1997). Thus, in order to 
prevail, [Perez and Kevin] must prove the following three 
elements: (1) that there was an active attempt by a law en
forcement officer operating a motor vehicle to apprehend 
one or more occupants of another vehicle; (2) that the driver 
was or should have been aware of such attempt; and (3) that 
the driver was resisting apprehension by maintaining or in
creasing speed, ignoring the officer, or attempting to allude 
[sic] the officer while driving at speeds in excess of those 
reasonable and proper under the conditions.  

5. Regarding the first factor under Section 13-911, the 
Court finds that [Perez and Kevin] have failed to prove that 
[the involved police officer] was making an active attempt 
to apprehend the occupants of Dale's truck. Evidence at 
trial indicated that [the officer] began following Dale's 
truck after observing the truck cut across the sidewalk and 
into a parking lot in what appeared to the officer to be an 
attempt to pass two cars. By the time [the officer] turned her 
cruiser around to follow Dale, his truck was approximately
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5 blocks away, and was already turning westward onto 
Poppleton.  

6. The Court finds [the officer's] testimony credible that 
at the beginning of the alleged pursuit she concluded that 
she could not catch up to the truck and was therefore follow
ing the truck in order to monitor its progress. The Court 
finds support for this finding in light of the fact that along 
the entire route, [the officer] maintained at least a three
block distance between herself and the truck. While it is 
undisputed that [the officer] activated her [cruiser's] over
head lights, the Court finds that the act of turning off the 
lights after only four seconds is inconsistent with a finding 
of an active attempt to apprehend.  

7. Furthermore, [the officer] did not radio the police 
department to inform them that she was "in pursuit," as 
required by standard police operating procedure, and did 
not activate the cruiser's siren. Instead, she made a radio 
broadcast noting the location and movement of Dale's truck 
and stating that she was "attempting to catch up." 

8. While [the officer] did drive at a speed sufficient to 
stay close to Dale, her speed was insufficient to decrease 
the distance between them even though her vehicle was 
capable of matching or exceeding the speed of the truck.  

10. Accordingly, the Court concludes that the distance 
maintained between [the officer's] cruiser and Dale's truck, 
the failure to close the distance between the two cars when 
[the officer's] cruiser was capable of performing such a 
maneuver, the activation of the cruiser's overhead lights for 
only four seconds, the failure to activate the siren and fail
ure to radio in a "pursuit" demonstrates a lack of active 
attempt to apprehend as required by Section 13-911.  

11. The Court also finds that [Perez and Kevin] have 
failed to prove that Dale was or should have been aware of 
the pursuing officer's attempt to apprehend the individual.  
Due to Dale's death resulting from the accident, the Court 
must look to evidence presented at trial to determine whether 
[Perez and Kevin] have satisfied this second factor.
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12. As a preliminary matter, the Court finds that Dale's 
assertion made before the truck reached 24th Street that 
police were behind him was factually inaccurate and erro
neously based upon seeing [a] Corrections Center employee 
... behind him. The Court further finds that there were no 
police officers following or pursuing Dale's truck before the 
truck reached 24th Street.  

13. In between leaving the parking lot on 24th Street and 
the collision at 28th and St. Mary's, Perez testified that Dale 
never mentioned that police were following him and failed 
to indicate any awareness of or concern about any head
lights or police cruiser that he might have been able to see 
behind him. Instead, Dale told Perez to relax, and that he 
was going to get her home. Based upon the evidence sub
mitted at trial, the Court concludes that Dale did not see [the 
officer] or her [cruiser's] mounted lights behind him.  

14. In addition, and as noted above, [the officer] main
tained several blocks distance from Dale at all times. At 
night, when the events in question occurred, it is reason
able to conclude that [the officer's] cruiser looked like any 
other vehicle on the road. Given the Court's finding above 
that there was no active attempt to apprehend Dale, taken 
together with the distance between the two vehicles and the 
lack of evidence supporting the notion that Dale saw [the 
officer's cruiser's] lights or was aware of police behind him, 
the Court concludes that Dale was not and could not have 
been aware of any alleged active attempt of [the officer] to 
apprehend him.  

15. Finally, the Court finds that [Perez and Kevin] have 
failed to prove that Dale was resisting apprehension by 
maintaining or increasing his speed, ignoring the officer, or 
attempting to allude [sic] the officer while driving at speeds 
in excess of those reasonable and proper under the condi
tions. Evidence at trial demonstrated that both Dale and 
[the officer] were driving in excess of the posted speed limit 
along the three-street route and that Dale ran the traffic sig
nal at 28th and St. Mary's at a high rate of speed. However, 
in light of the Court's finding above that (1) [the officer] 
was not attempting to apprehend Dale and (2) Dale was not
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aware of [the officer's] presence behind him, the Court can
not conclude that Dale was resisting apprehension.  

16. Even if [the officer] had been actively attempting to 
apprehend Dale and he was aware of such attempt, evidence 
offered at trial establishes that Dale was driving fast and 
erratically from the beginning of the drive, well before [the 
officer] began following the truck. While [Perez and Kevin] 
contend that [the officer's] speed evidences [her] active 
pursuit of Dale and Dale's subsequent attempt to resist ap
prehension, the Court notes that [the officer] never drove 
faster than Dale and actually drove slower than Dale along 
28th Street. Accordingly, the Court finds that [Perez and 
Kevin] have failed to satisfy the third prong of Section 
13-91 1's definition of a vehicular pursuit.  

17. Because [Perez and Kevin] have failed to satisfy all 
three prongs of Section 13-911's definition of a vehicular 
pursuit, the Court concludes that a vehicular pursuit did not 
occur.  

18. Assuming arguendo that a vehicle pursuit did occur, 
the Court also concludes that [the officer's] actions were not 
the proximate cause of [Perez' and Kevin's] injuries. The 
Nebraska Supreme Court has held that "in order for a city 
to be liable for injuries under § 13-911, the first requirement 
is that the act of the police in pursuing a fleeing motorist be 
such that without it the injury would not have occurred, 
commonly known as the "but for" rule, and the second re
quirement is that the injury be the natural and probable 
result of that act and without an efficient intervening cause." 
Mid Century Ins. Co. v. City of Omaha, 242 Neb. 126, 132
33, 494 N.W.2d 320, 324(1992) (internal citations omitted).  
"The question of proximate cause, in the face of conflicting 
evidence, is ordinarily one for the trier of fact." Id. at 133, 
494 N.W.2d at 324.  

19. As a preliminary matter, the Court finds that a vehic
ular pursuit was not the proximate cause of Kevin's injuries 
since there were no police following or pursuing Dale's 
truck at or before Kevin exited the truck at the parking lot 
on 24th Street. Therefore, recovery against [the City] on 
behalf of . .. Kevin .. . is hereby denied.
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20. As for [Perez], the Court finds that the proximate 
cause of [her] injuries was the independent acts of Dale . .  
. . Evidence at trial indicated that Dale was driving errati
cally and in excess of the posted speed limit prior to [the 
officer's] becoming involved in the alleged pursuit. Evidence 
further established that Dale became agitated after seeing 
[a] Corrections Center employee . . . behind him, based 
upon his erroneous belief that [such person] was a police 
officer. As noted above, although [the officer] activated her 
[cruiser's] mounted lights for a few seconds, [Perez and 
Kevin] have failed to establish that Dale saw the lights or 
was aware of her presence behind him. Moreover, when 
Dale ran the red light and collided with Pasko's vehicle, 
[the officer] was several blocks behind him and was driving 
at a slower rate of speed. Therefore, the Court concludes 
that Dale's reckless driving, at an excessive speed and in 
violation of a traffic signal, was the proximate cause of 
Perez['] injuries.  

21. In addition, Section 13-911 imposes liability only 
"[iln case of death, injury, or property damage to any inno
cent third party proximately caused by the action of a law 
enforcement officer ... during vehicular pursuit[.]" Neb.  
Rev. Stat. § 13-911(1) (Reissue 1997)(emphasis added).  
Because there was no vehicular pursuit, [Perez and Kevin] 
are not entitled to recover under Section 13-911.  

The district court entered judgment in favor of the City and 
against Perez and Kevin, and the case was dismissed. Perez and 
Kevin timely appeal the order of the district court.  

ASSIGNMENTS OF ERROR 
Perez and Kevin assert that the district court erred in (1) its 

interpretation and application of the "'vehicular pursuit"' ele
ment of § 13-911; (2) its interpretation and application of the 
"'proximate cause"' element of § 13-911; (3) its interpretation 
and application of the element of § 13-911 relating to whether a 
fleeing vehicle operator "'should have known"' and is charged 
with and presumed to have known of the vehicular pursuit; (4) 
its findings of fact and conclusions of law, and such findings and 
conclusions should be set aside; (5) its admitting into evidence
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the Omaha Police Department's investigation into the pursuit, 
by its not precluding the evidence by sustaining Perez and 
Kevin's motion in limine and objections to preclude the offer
ing of evidence immaterial and irrelevant to the action, and in its 
finding the testimony of one of Officer Debra Prososki's supe
riors to be "'persuasive'" while at the same time determining 
the Omaha Police Department's investigation was not conclu
sive of whether a pursuit occurred; and (6) its not finding the 
testimony from Prososki not credible as a matter of law. In sum
mary, Perez and Kevin contend that the trial judge made the 
wrong decision for any number of reasons, and this is the core 
issue we address.  

STANDARD OF REVIEW 
[1] In actions brought under the Political Subdivisions Tort 

Claims Act, the findings of the trial court will not be disturbed 
on appeal unless they are clearly wrong, and when determining 
the sufficiency of the evidence to sustain the verdict, it must be 
considered in the light most favorable to the successful party.  
Aguallo v. City of Scottsbluff, 267 Neb. 801, 678 N.W.2d 82 
(2004).  

[2] When an appeal calls for statutory interpretation or pre
sents questions of law, an appellate court must reach an indepen
dent, correct conclusion irrespective of the determination made 
by the court below. City of Gordon v. Ruse, 268.Neb. 686, 687 
N.W.2d 182 (2004).  

ANALYSIS 
[3,4] Section 13-911 provides: 

(1) In case of death, injury, or property damage to any 
innocent third party proximately caused by the action of a 
law enforcement officer employed by a political subdivision 
during vehicular pursuit, damages shall be paid to such third 
party by the political subdivision employing the officer.  

(5) For purposes of this section, vehicular pursuit means 
an active attempt by a law enforcement officer operating a 
motor vehicle to apprehend one or more occupants of an
other motor vehicle, when the driver of the fleeing vehicle
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is or should be aware of such attempt and is resisting ap
prehension by maintaining or increasing his or her speed, 
ignoring the officer, or attempting to elude the officer while 
driving at speeds in excess of those reasonable and proper 
under the conditions.  

Late in the evening on November 29, 2000, and into the early 
morning of November 30, Perez, Kevin, and Dale had been at a 
bar "celebrating." The three left the bar in Dale's pickup truck 
and were headed for home, after dropping off Perez' aunt at her 
house.  

Brent Craft, an employee of the Douglas County Department 
of Corrections, testified that sometime after 11 or 11:30 p.m., he 
left the Douglas County jail at 17th and Leavenworth Streets, 
where he worked. At that point, Craft, who was in his uniform 
and driving his pickup truck, encountered the pickup that would 
later be identified as Dale's. Dale was two vehicles ahead, but 
Craft and Dale were following the same route, traveling west on 
Jackson Street and then merging onto St. Mary's Avenue. Dale's 
pickup turned south on 24th Street, but Craft kept going west 
on St. Mary's. Craft testified that as he was traveling through the 
intersection at 24th Street and St. Mary's, he continued to watch 
Dale's pickup. Craft said that Dale's pickup sped up while com
pleting the turn and swerved left and that the passenger came 
out of the pickup in a somersault motion. Dale's pickup contin
ued to travel southbound on 24th Street. Craft continued a few 
blocks further on St. Mary's and then looped around to go back 
to check on the passenger who had somersaulted out of Dale's 
pickup and who turned out to be Kevin. Craft testified that he 
never saw a police officer following Dale, and clearly, Craft was 
not a police officer attempting to apprehend Dale.  

Perez and Kevin each testified that while they were riding 
with Dale that night, Dale's attitude changed suddenly and Dale 
said that a police officer was behind him, that he was not going 
to stop, and that he would run if lights came on. Both Perez and 
Kevin testified that they did not hear sirens or see flashing police 
lights-although, neither turned around to look because each 
thought such action would draw more attention if an officer was 
behind them. Kevin testified that he exited the pickup, which was 
still moving, in the parking lot at 24th Street and St. Mary's
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Avenue. Perez said that she did see flashing lights when Kevin 
got out of the pickup in the parking lot and that a car she thought 
was a police vehicle was right behind them in the parking lot.  
Despite the foregoing testimony, Perez said that she never saw 
any emergency flashing lights or heard any sirens between the 
time Kevin exited Dale's pickup at 24th Street and St. Mary's and 
the time of the collision at 28th and Leavenworth Streets.  

Prososki testified that when she first saw Dale's vehicle, it was 
southbound on 24th Street, approaching Leavenworth Street, and 
she was northbound on 24th Street, approaching Leavenworth 
and getting ready to turn eastbound onto Leavenworth on her 
way to central headquarters. Prososki was coming to a stop at 
24th Street and Leavenworth when she saw Dale's vehicle 
"jump" onto the sidewalk in the parking lot on the northwest 
corner of 24th Street and Leavenworth. Prososki said that at the 
time she observed Dale's vehicle, she was going approximately 5 
miles per hour, and her best estimate was that Dale's vehicle was 
going 50 to 60 miles per hour.  

Prososki testified that she turned around and headed south
bound on 24th Street to follow Dale's vehicle, but she did not 
turn on the cruiser's overhead emergency lights or siren at that 
time. Prososki observed Dale's vehicle turn westbound on 
Poppleton Avenue, and she also turned westbound on Poppleton.  
Prososki testified that her maximum driving speed between 
Leavenworth Street and Poppleton was approximately 40 miles 
per hour and that the speed limit was 35 miles per hour. She 
turned on the cruiser's overhead emergency lights (which are red, 
white, and blue) immediately upon making the turn at 24th Street 
and Poppleton and left them on for approximately 5 seconds, but 
Dale's vehicle was in her sight for only 2 of those 5 seconds.  
When she turned on her cruiser's overhead emergency lights, the 
cruiser's video camera was automatically activated, including a 
digital clock that is imprinted on the film with seconds visible.  
Thus, from this point to the crash, there is a videotape of the 
view from Prososki's cruiser-which videotape we have studied.  
Prososki testified that she turned her cruiser's overhead emer
gency lights off because she did not think she could catch up to 
Dale's vehicle and that she also thought if she turned the lights 
off, Dale might try to hide in the neighborhood and she would
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come across the vehicle. Prososki said she thought the vehicle 
might be stolen. At approximately 25th Avenue and Poppleton, 
Prososki radioed that a truck was traveling at a high rate of speed 
but that she had not gotten close enough to get license plate 
information. Both Dale and Prososki continued westbound on 
Poppleton until 28th Street, at which point Dale turned north
bound on 28th Street and Prososki followed. At the intersection 
of 28th Street and St. Mary's Avenue, Dale's vehicle collided 
with Pasko's vehicle, in which Kuhn was a passenger.  

Prososki testified that during the entire time she followed 
Dale's vehicle, she never used her cruiser's siren and only used 
its overhead emergency lights for 5 seconds-a fact verified by 
the videotape. She further testified that she momentarily lost 
sight of Dale's vehicle several times due to the hills on the streets 
they were traveling.  

A dispatch transcript was received into evidence in which 
Prososki stated, "I'm attempting to catch up to a vehicle it's 
northbound 2 8th Street from Poppleton. It's a dark colored pickup.  
I'm not close enough to it yet to see anything else." Prososki tes
tified as follows: 

Q. [by Kevin's attorney] Were you still attempting to 
close the distance between yourself and [Dale's] pickup 
truck as you were westbound on Poppleton and again north
bound on 28th? 

A. I don't know. I guess that's a fair statement.  
Q. That you were attempting to close the distance? 
A. I wasn't - I don't think I was actually doing it, or I 

would have went a lot faster. I mean, the car is capable of 
100, but 

She also testified that she was about five blocks behind Dale's 
vehicle. Prososki testified that when she said "'I'm attempting to 
catch up to a vehicle,"' she meant that she was trying to figure 
out what the vehicle was doing so that she could give more infor
mation to the other officers.  

[5] An officer's merely following a vehicle in order to provide 
information to other officers as to the vehicle's location does not 
constitute a vehicular pursuit. See Lalley v. City of Omaha, 266 
Neb. 893, 670 N.W.2d 327 (2003). In Lalley, summary judgment 
granted in favor of the City by the trial court on the basis that
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there was no police pursuit was affirmed on appeal. The evidence 
in Lalley was that the officer following a Nissan which collided 
with an innocent third party was driving an unmarked vehicle 
without lights or a siren, that such vehicle was prohibited by 
police department policy from engaging in pursuit, and that the 
officer never exceeded the speed limit, while the Nissan was trav
eling at times up to 70 miles per hour on city streets. While fol
lowing the Nissan, the officer had been told by supervisors over 
the radio not to pursue the Nissan. The testimony was that the 
purpose of following the Nissan was to provide information to 
other officers as to the Nissan's location.  

[6,7] In the instant case, a considerable portion of the evi
dence in the record focuses on time, distance, and speed-from 
which conflicting arguments are advanced inferring either that 
Prososki was pursuing Dale's pickup or that she was not engaged 
in vehicular pursuit as such term is defined in § 13-911. In Staley 
v. City of Omaha, 271 Neb. 543, 713 N.W.2d 457 (2006), the 
police officer had turned off his cruiser's overhead emergency 
lights approximately 30 seconds before the speeding vehicle he 
had been chasing collided with the vehicle occupied by the inno
cent third party. An award in favor of the innocent third party was 
upheld by the Supreme Court, which rejected the City's argument 
that the pursuit could not have been the proximate cause when 
the officer had broken off pursuit a half mile before the collision.  
The Staley court said that the "issue of proximate cause in the 
context of a vehicular pursuit case can[not] be reduced to a rigid 
formula involving time and distance." 271 Neb. at 550, 713 
N.W.2d at 466. Perez and Kevin's argument in the instant case, 
when reduced to its essence, is that "time and distance" calcula
tions in the evidence show a police pursuit, because Prososki's 
cruiser's speed increased and, at times, Prososki closed the dis
tance between her cruiser and Dale's pickup. But, such argument 
ignores the many other facts and their meaning as well articu
lated by the trial judge's decision which we have extensively set 
forth, in addition to the cautionary holding of Staley discussed 
above. The Staley court said that the question of proximate cause, 
in the face of conflicting evidence, is ordinarily one for the trier 
of fact, and the court's determination will not be set aside unless 
clearly wrong.
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In the present case, the trial court found that there was not a 
vehicular pursuit within the meaning of § 13-911, and we have 
earlier quoted such finding and the factual conclusions reached 
by the trial court in arriving at such ultimate conclusion. While 
the evidence arguably supports the conclusion that Prososki was 
"pursuing" Dale's pickup as that term is commonly used in 
everyday language, a police pursuit as defined in the statute 
involves multiple elements and, thus, is a much more nuanced 
matter than simply deciding whether one vehicle is trying to 
"catch up" to, or maintain sight of, another. Therefore, bearing in 
mind the detailed factual determinations of the trial court and 
viewing the evidence in the light most favorable to the City, see 
Aguallo v. City of Scottsbluff, 267 Neb. 801, 678 N.W.2d 82 
(2004), we agree with the district court that Prososki's actions did 
not amount to an "active attempt" to apprehend one or more 
occupants of Dale's vehicle and that thus, there was not a vehicu
lar pursuit pursuant to § 13-911.  

Finally, even if we were to assume a vehicular pursuit did 
occur, Prososki's actions were not the proximate cause of Perez' 
and Kevin's injuries. In Mid Century Ins. Co. v. City of Omaha, 
242 Neb. 126, 494 N.W.2d 320 (1992), the Nebraska Supreme 
Court affirmed a district court's ruling that an officer's pursuit 
was not the proximate cause of an accident. In that case, Lee 
Williams' vehicle was stopped in relation to an assault at a night
club and Williams was put into the back of Officer Joseph 
Vaccaro's police cruiser while Vaccaro checked Williams' iden
tity. While Williams was in the back of the cruiser, Vaccaro was 
advised by the police dispatcher that there had been an assault 
and a hit-and-run accident in the area of the nightclub and that 
Williams should be brought back there. Williams, who heard the 
broadcast, said, "'Fuck it, I'm leaving."' 242 Neb. at 130, 494 
N.W.2d at 323. Williams got into his own car, and when Vaccaro 
tried to reach in and take the keys away from Williams, Williams 
started the car and began moving forward while holding onto 
Vaccaro's hand and dragging him three or four steps. Williams 
then let go of Vaccaro and took off. Vaccaro radioed that Williams 
got away and gave the direction Williams was driving.  

Officer Michael McGowen, who knew about the alleged 
assault and heard Vaccaro's broadcast, thought the broadcast
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referred to a vehicle he had previously seen at a gas station and 
began heading in that direction. While driving, McGowen saw a 
car he knew to be Williams' car coming toward him. McGowen 
attempted to use the left front of his police cruiser to strike the 
left rear of Williams' car in order to cause Williams' car to spin 
around, but McGowen missed. McGowen then got his cruiser 
turned around, and he headed in Williams' direction. McGowen 
lost sight of Williams due to a hill on the road, so McGowen 
accelerated to 65 miles per hour, and when McGowen reached 
the top of the hill, he determined that he could not get close 
enough for a pursuit. McGowen took his foot off the accelerator 
and then witnessed a collision a few blocks away between 
Williams' car and another car. There was a factual issue as to 
whether McGowen had his cruiser's red lights on. The Nebraska 
Supreme Court said: 

The evidence of the involvement of McGowen in this 
matter, whom the trial court found to be in pursuit of 
Williams, was his knowledge gained from the radio broad
casts and his observation of Williams' car for the first time, 
proceeding toward him several blocks away at a speed of 
well over 75 or 80 miles per hour, estimated at 90 miles per 
hour as they crossed paths. There is nothing in the record to 
establish that McGowen's presence in the vicinity had any
thing at all to do with Williams' fantastic trip.  

True, McGowen attempted to stop Williams by ramming 
him. However, there is no evidence that such action altered 
in the slightest the speed or direction of travel of Williams.  
Williams was out of sight of McGowen in a matter of sec
onds, and the accident occurred a matter of seconds after 
McGowen next spotted Williams and had given up any 
chase he might have intended to undertake.  

Other than the fact that Williams knew he was in trouble 
for leaving the scene when he was wanted back at [the 
nightclub], he cannot be heard to say that he knew he would 
be pursued.  

By the same token, by the time Williams could have been 
aware of McGowen's involvement in this episode, if in fact 
Williams was aware, he was already following a course of
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undiminished breakneck speed which would inevitably lead 
to the accident seconds later.  

Mid Century Ins. Co. v. City of Omaha, 242 Neb. 126, 132, 494 
N.W.2d 320, 324 (1992). Thus, the Nebraska Supreme Court 
affirmed the district court's ruling that McGowen's pursuit was 
not the proximate cause of the accident.  

Likewise, Prososki was not the proximate cause of the colli
sion in the instant case. At best, we can speculate that when Dale 
initially thought he was being followed by a police officer, he was 
really being followed by Craft, an employee of the Douglas 
County Department of Corrections, who was not a police officer 
and who was driving his own pickup. When Prososki observed 
Dale's vehicle, it was already "jump[ing]" onto the sidewalk in a 
parking lot and traveling at an excessive speed. She never turned 
on her cruiser's siren, and its overhead emergency lights were on 
for 5 seconds, as evidenced by the videotape. We note that during 
such 5 seconds in the videotape, Dale's faraway taillights are 
only visible for 2 seconds-a fact to which Prososki testified.  
Additionally, the brief moments when Prososki had her cruiser's 
overhead emergency lights on occurred just when she turned onto 
Poppleton Avenue, and the crash occurred a considerable dis
tance from that location. Like the officer in Mid Century Ins. Co., 
supra, by the time Prososki became involved in the instant case, 
Dale had already embarked on a reckless course of conduct, and 
in fact, Dale was out of Prososki's vision and vice versa at the 
time he ran the red traffic light and his vehicle hit Pasko's vehicle.  
Therefore, even if there was pursuit by Prososki, it was only in 
the same sense as in Mid Century Ins. Co., and such was not the 
cause of Perez' injuries, which were caused by Dale's reckless 
and unlawful driving. At most, Dale could have seen only 2 sec
onds of flashing police cruiser lights and, thereafter, merely 
headlights in the distance behind him, visible at times, which 
were not closing the gap on him in any substantial way. As for 
Kevin's injuries, the vehicular pursuit was not the proximate 
cause of Kevin's injuries, because no police officer was even fol
lowing, let alone pursuing, Dale's truck when Kevin "exited" the 
truck and sustained his injuries.  

Because we have found that a pursuit pursuant to § 13-911 did 
not occur and that even if it did, any such pursuit was not the
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proximate cause of Perez' and Kevin's injuries, we do not need 
to address the remaining assignments of error. See Harper v.  
Clarke, 14 Neb. App. 649, 713 N.W.2d 502 (2006) (appellate 
court is not obligated to engage in analysis which is not needed 
to adjudicate controversy before it).  

CONCLUSION 
For the reasons stated above, we affirm the trial court's find

ing that a pursuit pursuant to § 13-911 did not occur and that 
even if it did, any pursuit was not the proximate cause of Perez' 
and Kevin's injuries. Therefore, Perez and Kevin are not entitled 
to recover damages under § 13-911.  

AFFIRMED.  

STACY LYNN KRAMER, APPELLANT, V.  

GREGORY ALAN KRAMER, APPELLEE.  

731 N.W.2d 615 

Filed May 1, 2007. No. A-05-499.  

1. Modification of Decree: Child Support: Proof. A party seeking to modify a child 
support order must show a material change of circumstances which occurred subse
quent to the entry of the original decree or a previous modification which was not 
contemplated when the prior order was entered.  

2. Modification of Decree: Words and Phrases. In the context of marital dissolu
tions, a material change of circumstances means the occurrence of something which, 
had it been known to the dissolution court at the time of the initial decree, would 
have persuaded the court to decree differently.  

Appeal from the District Court for Saline County: VICKY L.  
JOHNSON, Judge. Affirmed.  

Steven M. Delaney, Tessa P. Hermanson, and, on brief, Janis J.  
Winterhof, of Cline, Williams, Wright, Johnson & Oldfather, 
L.L.P., for appellant.  

Matthew Hanson, of Hanson, Hroch & Kuntz, for appellee.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Stacy Lynn Kramer appeals from an order denying her appli
cation to modify a decree that dissolved her marriage to Gregory
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Alan Kramer (Greg). On appeal, Stacy challenges the trial court's 
denial of her application to modify Greg's child support obliga
tion and the trial court's use of a joint physical custody work
sheet in denying her application. We find that the trial court did 
not err in denying Stacy's modification application because she 
failed to show that a material change of circumstances occurred 
subsequently to the entry of the original decree. We affirm.  

II. BACKGROUND 
On November 3, 2003, the district court entered a decree dis

solving the marriage between Stacy and Greg. In the decree, the 
trial court awarded the parties joint legal custody of their son, 
Garrett, born September 16, 2000. The court awarded Stacy 
physical custody, subject to Greg's reasonable rights of parent
ing time. The court determined that Greg would have visitation 
every other weekend, from Friday after school to Monday at 8 
a.m.; every Tuesday and Thursday, from after school to 8 p.m.; 
two 2-week periods each summer; and alternating holidays. A 
joint physical custody worksheet was entered into evidence as 
an exhibit. Based upon the parties' stipulated agreement, the 
worksheet indicated that Greg would have 144 days with Garrett 
and Stacy would have 221 days with Garrett. The worksheet set 
forth Greg's child support obligation as $111.58. The trial court 
did not complete a child support worksheet; nor did the trial court 
address the child support worksheet submitted as an exhibit. The 
trial court ordered Greg to pay $103 per month in child support.  
Neither party appealed from the decree.  

On August 5, 2004, Stacy filed an application to modify the 
decree. She asserted in her application that there was a material 
change of circumstances because Greg did not have Garrett for 
the number of days out of the year determined by the original 
decree. She also asserted in her application that the trial court 
erred in using "sp[Il]it custody" calculations. She requested that 
Greg be ordered to pay $476 per month in child support.  

At trial, Stacy testified that the visitation schedule currently 
followed by the parties differs "[viery little" from the one speci
fied in the original decree. Both Stacy and Greg testified that 
Greg was currently spending more time with Garrett due to a 
change in his work schedule. Neither party submitted any evi
dence regarding any other change that had occurred subsequently
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to the original decree. On February 15, 2005, the trial court 
issued an order denying Stacy's application. The court found that 
Stacy failed to show a material change of circumstances, stating, 
"If anything, [Stacy] has proven that the increase in visitation 
should decrease the child support calculation." On February 24, 
Stacy filed a motion for a new trial. The trial court overruled 
Stacy's motion, and this appeal timely followed.  

III. ASSIGNMENTS OF ERROR 
Stacy has assigned two errors on appeal. First, Stacy asserts 

that the district court erred in refusing to grant her application 
for modification of child support. Second, Stacy asserts that the 
district court erred in improperly applying the Nebraska Child 
Support Guidelines.  

IV. ANALYSIS 

1. STANDARD OF REVIEW 

Modification of child support payments is entrusted to the trial 
court's discretion, and although, on appeal, the issue is reviewed 
de novo on the record, the decision of the trial court will be 
affirmed absent an abuse of discretion. Gallner v. Hoffinan, 264 
Neb. 995, 653 N.W.2d 838 (2002). A judicial abuse of discre
tion exists when a judge, within the effective limits of autho
rized judicial power, elects to act or refrains from acting, and 
the selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result in 
matters submitted for disposition through a judicial system. Id.  

2. MODIFICATION OF CHILD SUPPORT 

Stacy challenges the trial court's failure to grant her applica
tion to modify Greg's child support obligation. She argues that 
the trial court erroneously applied a joint physical custody work
sheet when denying her application and that "the factual evidence 
demonstrated the parties did not have a joint custody arrange
ment." We note that Stacy fails to argue that any material change 
of circumstances has occurred since the entry of the original 
decree. As such, we find no merit to her first assigned error.  

[1,2] A party seeking to modify a child support order must 
show a material change of circumstances which occurred subse
quent to the entry of the original decree or a previous modification

520



KRAMER v. KRAMER 521 

Cite as 15 Neb. App. 518 

which was not contemplated when the prior order was entered.  
Gallner v. Hoffinan, supra; Peter v. Peter, 262 Neb. 1017, 637 
N.W.2d 865 (2002). In the context of marital dissolutions, a mate
rial change of circumstances means the occurrence of something 
which, had it been known to the dissolution court at the time of 
the initial decree, would have persuaded the court to decree dif
ferently. Gallner v. Hoffman, supra; Rauch v. Rauch, 256 Neb.  
257, 590 N.W.2d 170 (1999).  

Among the factors to be considered in determining whether 
a material change of circumstances has occurred are changes in 
the financial position of the parent obligated to pay support, the 
needs of the children for whom support is paid, and whether the 
change is temporary or permanent. Sneckenberg v. Sneckenberg, 9 
Neb. App. 609, 616 N.W.2d 68 (2000); Rauch v. Rauch, supra.  

In the instant case, Stacy fails to argue that any change of 
material circumstances occurred since the entry of the origi
nal decree. She fails to argue that there has been any financial 
change or that Garrett's needs have changed since the entry of 
the original decree. Further, the evidence adduced at trial clearly 
indicates that Greg currently spends more time with Garrett since 
the entry of the original decree.  

The thrust of Stacy's second claim on appeal is that the trial 
court erred in using a joint physical custody worksheet when 
determining Greg's child support in the original decree and when 
denying Stacy's application for modification.  

We cannot reach the issue of whether the trial court errone
ously applied a joint physical custody worksheet in the modifica
tion order, because Stacy has failed to first show that a material 
change of circumstances occurred subsequently to the entry of 
the original decree.  

In Pool v. Pool, 9 Neb. App. 453, 613 N.W.2d 819 (2000), 
the trial court erroneously used a joint physical custody work
sheet in calculating the parties' child support after finding that 
the father had custody of the child only 39 percent of the time.  
However, neither party appealed from that order. Subsequently, 
the mother filed a petition for a modification of child support 
due to a material change in the parties' income. The district 
court applied the joint physical custody worksheet, instead of 
the sole custody worksheet, because "it did not find a material
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change in circumstances with regard to the amount of time that 
each party spent with the children." Id. at 455, 613 N.W.2d at 
822. The district court stated that "while the court may have 
erred in ordering child support based on joint custody at the pre
vious modification, it was not going to revisit that issue, because 
it was not appealed after the previous order of August 20, 1998, 
was entered." Id. The mother appealed the trial court's applica
tion of the joint physical custody worksheet. We found that the 
trial court abused its discretion in failing to use the child support 
calculation on the sole custody worksheet, because there was no 
dispute that a material change of circumstances had occurred 
and the facts failed to indicate that there was a joint physical 
custody arrangement between the parents.  

Unlike the court in the instant case, the district court in Pool 
found that the mother had in fact shown that a material change 
of circumstances had occurred. As a result, the only issue on 
appeal concerned how the trial court applied the child support 
guidelines, not whether modification of the order was even war
ranted. Pool is distinguishable from the instant case because 
there has been no showing, or even an allegation in the plead
ings except in Stacy's application for modification of the decree, 
that a material change of circumstances occurred. Accordingly, 
because Stacy has failed to show any material change of circum
stances, we find no abuse of discretion by the trial court in deny
ing her application to modify Greg's child support obligation.  

V. CONCLUSION 
We conclude that the district court did not err in denying 

Stacy's application to modify the district court's original decree 
because Stacy failed to show a material change of circumstances 
subsequent to the entry of the original decree.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V.  

ANTHONY L. JACKSON, APPELLANT.  

730 N.W.2d 827 

Filed May 1, 2007. No. A-05-892.  

I. Postconviction: Costs. Neb. Rev. Stat. § 29-3001 (Reissue 1995) specifies that 

proceedings under the provisions of the Nebraska Postconviction Act shall be civil 

in nature and that costs shall be taxed as in habeas corpus cases.  

2. Habeas Corpus: Fees. Neb. Rev. Stat. § 29-2824 (Reissue 1995) specifies that in 

habeas corpus cases, the fees of the clerk, sheriff, and witnesses in the case shall be 

taxed by the court.  
3. Postconviction: Fees: Costs. Neb. Rev. Stat. § 29-2824 (Reissue 1995) specifies 

that no person or officer shall have the right to demand the payment in advance of 

any fees which such person or officer may be entitled to in habeas corpus cases.  

Read together with Neb. Rev. Stat. § 29-3001 (Reissue 1995), the provisions of 

§ 29-2824 support a district court's conclusion that prepayment of fees and costs is 

not required in postconviction cases.  
4. Fees. Neb. Rev. Stat. § 33-106 (Reissue 2004) indicates the mandatory nature of 

filing fees associated with proceedings brought in the district court.  

5. Judgments: Costs: Final Orders: Appeal and Error. Costs are considered part of 

the judgment, and where an order is appealed from when an issue of costs is unre

solved, a portion of the judgment is unresolved and the order from which the appeal 

is taken is not final.  
6. Judgments: Costs: Final Orders. Where the trial court enters an order concerning 

an aspect of costs but does not enter an underlying judgment, the award of costs is 

not a final, appealable order.  
7. Postconviction. The need for finality in the criminal process requires that a 

defendant bring all claims for relief at the first opportunity.  

Appeal from the District Court for Lancaster County: PAUL D.  
MERRITT, JR., Judge. Affirmed.  

Anthony L. Jackson, pro se.  

Jon Bruning, Attorney General, and James D. Smith for 
appellee.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Anthony L. Jackson appeals from the district court's dismissal, 
without an evidentiary hearing, of Jackson's second motion for 
postconviction relief. On appeal, Jackson asserts that the court
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erred in denying an evidentiary hearing and in denying postcon
viction relief. We find that Jackson's second motion for postcon
viction relief did not show on its face that the basis relied upon 
for relief was not available at the time of Jackson's prior motion 
for postconviction relief. As such, we affirm.  

II. BACKGROUND 
On May 20, 2003, Jackson was found guilty of burglary and 

being a habitual criminal. Jackson had entered a plea of guilty 
to the burglary charge, and the State presented evidence to dem
onstrate that Jackson was a habitual criminal. On July 21, the 
district court for Lancaster County, Nebraska, sentenced Jackson 
to 20 to 40 years' imprisonment.  

On December 22, 2003, Jackson filed a motion for post
conviction relief. In that motion, Jackson alleged that his trial 
counsel had been ineffective for not determining that Jackson's 
"criminal record" was, for unexplained reasons, insufficient to 
support a habitual criminal charge. Jackson alleged that his coun
sel was ineffective in investigation of Jackson's criminal record 
and in advising Jackson to plead guilty to the burglary charge.  
Jackson also alleged that no direct appeal was filed and that his 
plea was invalid.  

On March 11, 2004, the district court entered an order deny
ing Jackson's motion for postconviction relief, without granting 
an evidentiary hearing. The court noted that Jackson had failed 
to plead any factual allegations concerning his prior criminal 
record and concerning why any portion of it was insufficient 
to support the habitual criminal conviction, and it further noted 
that the State had adduced evidence to prove that Jackson was a 
habitual criminal prior to his sentencing.  

Jackson appealed the district court's denial of his motion for 
postconviction relief to this court. On June 14, 2005, this court 
affirmed the district court's denial of postconviction relief.  

On June 24, 2005, Jackson filed a second motion for post
conviction relief. In his second motion, Jackson alleged that his 
trial and appellate counsel-although there was no appeal from 
his conviction-had been ineffective concerning various issues 
related to Jackson's mental competency. Jackson also alleged 
prosecutorial misconduct and alleged that the State had withheld 
exculpatory evidence, although he did not indicate what such
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evidence was. Jackson further made allegations concerning the 
validity of his plea and the subject matter jurisdiction of the 
trial court.  

On June 27, 2005, the district court entered an order deny
ing Jackson's second motion for postconviction relief, without 
an evidentiary hearing. In that order, the district court specifi
cally denied a request by Jackson for in forma pauperis status at 
the district court level of this postconviction action, finding that 
no prepayment of costs was required in postconviction proceed
ings and that in forma pauperis status was, accordingly, unneces
sary. The district court then found that Jackson's second motion 
for postconviction relief did not show on its face that the basis 
relied upon for relief was not available at the time of Jackson's 
prior motion for postconviction relief. As such, the district court 
dismissed Jackson's second motion for postconviction relief.  

On July 1, 2005, Jackson filed a motion for reconsideration.  
On July 5, the district court denied the motion. This appeal 
followed.  

III. ASSIGNMENTS OF ERROR 
Jackson has assigned two errors on appeal, which we con

solidate for discussion to one: The district court erred in denying 
Jackson's second motion for postconviction relief without grant
ing an evidentiary hearing.  

IV. ANALYSIS 

1. FINAL, APPEALABLE ORDER 

Before addressing whether there is any merit to Jackson's 
appeal, we feel compelled to address a jurisdictional issue that 
arose as this case was pending before us on appeal. See State v.  
Dunlap, 271 Neb. 314, 710 N.W.2d 873 (2006) (duty of appel
late court to determine whether it has jurisdiction over matter 
before it). The jurisdictional issue concerns whether the district 
court's order denying Jackson in forma pauperis status at the 
district court level and dismissing his second motion for post
conviction relief is a final, appealable order, because it failed to 
direct the payment of costs, including the statutorily required 
filing fee. We conclude that the order is a final, appealable order, 
although the court's denial of in forma pauperis status should not
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be construed to suggest that no filing fee is required in postcon
viction proceedings.  

As noted above, on June 27, 2005, the district court denied 
Jackson's request to proceed in forma pauperis at the district 
court level, finding that in forma pauperis status was not required 
because the prepayment of costs is not required in postconvic
tion proceedings. In the same order, the district court held that 
Jackson's second motion for postconviction relief was procedur
ally barred and dismissed the motion. In that order, the court did 
not make any order concerning the payment of costs, including 
the statutorily required filing fee, beyond recognizing that such 
costs are not subject to a requirement of prepayment in postcon
viction proceedings.  

[1-3] Neb. Rev. Stat. § 29-3001 (Reissue 1995) specifies 
that "[p]roceedings under the provisions of [the Nebraska 
Postconviction Act] shall be civil in nature" and that "[c]osts 
shall be taxed as in habeas corpus cases." Neb. Rev. Stat.  
§ 29-2824 (Reissue 1995) specifies that in habeas corpus cases, 
"the fees of the clerk, sheriff, and witnesses in the case" shall be 
"taxed by the [court]." Section 29-2824 also specifies that "no 
person or officer shall have the right to demand the payment in 
advance of any fees which such person or officer may be entitled 
to" in habeas corpus cases. Read together, these provisions sup
port the district court's conclusion that prepayment of fees and 
costs is not required in postconviction cases.  

However, these provisions also indicate that such fees and 
costs are to be taxed by the court, not completely waived on the 
basis of the proceeding's being one for habeas or postconviction 
relief. Section 29-2824 further indicates that the court is to tax 
fees and costs in habeas (and, accordingly, postconviction) cases 
"as part of the original costs in the case" when the applicant is 
held to bail or remanded to custody by the judge and that the 
costs shall be "taxed to the state, and paid out by the county 
treasury of the proper county," when the applicant is wholly 
discharged as a result of the habeas (or postconviction) action.  

[4] Neb. Rev. Stat. § 33-106 (Reissue 2004) indicates the 
mandatory nature of filing fees associated with proceedings 
brought in the district court. Section 33-106 also enumerates 
the various fees owed to the clerk of the district court upon the
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commencement of a proceeding in district court. We are aware 
of no provision of law which makes these fees not required in 
habeas or postconviction proceedings; although the provisions 
discussed above specify that the fees are to be taxed as costs in 
habeas (and, accordingly, postconviction) actions and that pre
payment cannot be required, they do not suggest that the fees are 
altogether unrequired.  

In the present case, the district court's order properly rec
ognized that prepayment of costs is not required in postconvic
tion proceedings. The court failed, however, to tax those costs 
upon resolution of the proceeding. The court entered an order 
denying in forma pauperis status, but did so not on the basis of 
Jackson's not actually qualifying for in forma pauperis status, 
but, rather, on the basis of prepayment of costs' not being re
quired. The result of the court's order is that an outstanding stat
utory obligation to tax costs has been left unresolved.  

[5,6] The Nebraska Supreme Court has held that costs are 
considered part of the judgment and that where an order is 
appealed from when an issue of costs is unresolved, a portion 
of the judgment is unresolved and the order from which the 
appeal is taken is not final. See Smeal Fire Apparatus Co. v.  
Kreikemeier, 271 Neb. 616, 715 N.W.2d 134 (2006). Similarly, 
where the trial court enters an order concerning an aspect of 
costs but does not enter an underlying judgment, the award of 
costs is not a final, appealable order. See id.  

The present case, however, presents a different situation 
because postconviction proceedings are special proceedings.  
See State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998).  
Special proceedings entail civil statutory remedies not encom
passed in chapter 25 of the Nebraska Revised Statutes. Id.  
Pursuant to Neb. Rev. Stat. § 25-1902 (Reissue 1995), an order 
affecting a substantial right made during a special proceeding 
is one of the three types of final orders that may be reviewed 
on appeal. See State v. Silvers, supra. A substantial right is an 
essential legal right, not a mere technical right. State v. Vela, 
272 Neb. 287, 721 N.W.2d 631 (2006). A substantial right is 
affected if the order affects the subject matter of the litigation, 
such as diminishing a claim or defense that was available to an 
appellant prior to the order from which an.appeal is taken. Id.
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The order in the present case clearly affected a substantial 
right. The order held that Jackson's claim was procedurally 
barred and dismissed his claim entirely. Because the order af
fected a substantial right and was made in a special proceeding, 
the order is a final, appealable order under § 25-1902 and is prop
erly reviewed by this court. This is true notwithstanding that the 
district court has yet to properly comply with the requirements 
to tax costs, including the statutorily required filing fee, associ
ated with Jackson's second motion for postconviction relief.  

2. DENIAL OF POSTCONVICTION RELIEF 
With respect to the merits of his appeal, Jackson asserts that 

the district court erred in denying his second motion for post
conviction relief without granting him an evidentiary hearing.  
He argues that he has "set fourth [sic] several reasons upon 
which [h]e believed he should be entitled to Postconviction 
relief." Brief for appellant at 7. Because this is Jackson's second 
motion for postconviction relief, and because the face of the 
motion does not show that Jackson is asserting issues which 
were not available at the time of his prior motion for postconvic
tion relief, we find Jackson's claims to be procedurally barred.  

[7] With respect to procedural default, the Nebraska Supreme 
Court has stated that a motion for postconviction relief cannot 
be used to secure review of issues which were known to the 
defendant and which were or could have been litigated on direct 
appeal. State v. Moore, 272 Neb. 71, 718 N.W.2d 537 (2006).  
The Supreme Court has further stated that an appellate court 
will not entertain a successive motion for postconviction relief 
unless the motion affirmatively shows on its face that the basis 
for relief was not available at the time the movant filed the prior 
motion. Id. The need for finality in the criminal process requires 
that a defendant bring all claims for relief at the first opportu
nity. Id. See, also, § 29-3001.  

Jackson's second motion for postconviction relief included 
a number of allegations about the alleged ineffectiveness of his 
counsel, as well as allegations of prosecutorial misconduct and 
allegations concerning the validity of his plea. It is clear from 
the face of Jackson's second motion that the basis for all of his 
allegations is alleged conduct by counsel and the prosecutor 
occurring prior to Jackson's plea to the burglary charge in May
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2003. There is nothing on the face of the second motion which 
affirmatively shows that any of the bases for relief were not 
available at the time Jackson filed his prior motion for postcon
viction relief in December 2003. Indeed, the face of the second 
motion suggests that all bases for relief now being alleged were, 
in fact, available at the time of the prior motion. As such, it was 
appropriate for the district court to dismiss the second motion 
without granting an evidentiary hearing. See State v. Parnar, 
263 Neb. 213, 639 N.W.2d 105 (2002).  

V. CONCLUSION 
We find no merit to Jackson's appeal. Jackson's second 

motion for postconviction relief was procedurally barred, and 
the district court did not err in dismissing it without granting an 
evidentiary hearing.  

AFFIRMED.  

SACK LUMBER COMPANY, A NEBRASKA CORPORATION, 

APPELLANT, v. FRANCEs E. GoosIC, APPELLEE.  

732 N.W.2d 690 

Filed May 8, 2007. No. A-05-621.  

1. Negotiable Instruments: Principal and Surety. If an instrument is issued for 

value given for the benefit of a party to the instrument (accommodated party) and 
another party to the instrument (accommodation party) signs the instrument for the 

purpose of incurring liability on the instrument without being a direct beneficiary 

of the value given for the instrument, the instrument is signed by the accommoda
tion party for accommodation.  

2. Negotiable Instruments: Principal and Surety: Words and Phrases. An accom

modation party is a surety and, by lending its name to the maker of a note, in a 

sense, guarantees that in the event of default by the principal obligor, the accom

modation party will be liable.  
3. Negotiable Instruments: Principal and Surety: Intent. The intent of the parties 

is determinative of whether a party is an accommodation maker or the principal 
obligor of an instrument.  

4. Negotiable Instruments: Principal and Surety. Whether a person is an accom
modation party is a question of fact.  

5. Principal and Surety. A person receiving only an indirect benefit from a transac

tion can qualify as an accommodation party.  
6. Legislature: Statutes: Presumptions: Intent. It will be presumed that the 

Legislature, in adopting an amendment, intended to make some change in the 

existing law and that the courts will endeavor to give some effect thereto.
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7. Judgments: Appeal and Error. In rendering judgment as the finder of fact, the 
trial court resolves credibility issues and weighs the evidence in the same manner 
as a jury, and its factual findings have the same effect as a jury verdict.  

Appeal from the District Court for Saline County: PAUL W.  
KORSLUND, Judge. Affirmed.  

Bradley T. Kalkwarf, of Kalkwarf & Smith, for appellant.  

Douglas D. DeLair, of DeLair & DeLair, for appellee.  

SIEVERS and CASSEL, Judges, and HANNON, Judge, Retired.  

CASSEL, Judge.  
INTRODUCTION 

Sack Lumber Company (Sack Lumber) appeals from the 
judgment of the district court for Saline County, Nebraska, after 
a bench trial, dismissing Sack Lumber's petition against Frances 
E. Goosic based upon a promissory note which she signed. We 
conclude that (1) one who receives only an indirect benefit from 
a value of a transaction is not disqualified from treatment as an 
accommodation party and (2) the district court was not clearly 
wrong when it accorded Frances the status of an accommodation 
party. We therefore affirm.  

BACKGROUND 
Donald D. Goosic, Frances' husband, was engaged in busi

ness as a building contractor, and under the name of Homestead 
Builders, Donald maintained an open account with Sack Lumber.  
Frances' name was not on the account. Donald obtained building 
materials from Sack Lumber to construct a house on "spec," i.e., 
without a prearranged purchaser. Donald charged the materi
als using the Homestead Builders account. Later, Donald "got 
behind in his payments." In order to sell the house and to induce 
Sack Lumber to execute a construction lien waiver, on December 
30, 1994, Donald and Frances signed a promissory note to Sack 
Lumber for $43,000, the outstanding balance on the Homestead 
Builders account. Although Frances had never applied for an 
account with Sack Lumber, after the signing of the note, Sack 
Lumber's office manager opened a new account in the names of 
both Donald and Frances. This account was not a revolving or
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open account, but was used merely to account on the books of 
Sack Lumber for the promissory note.  

By its terms, the note was due on October 17, 1995. Donald 
made payments on the note from October 1995 to October 2000.  
In approximately March 2001, Donald filed a bankruptcy action.  
Frances was not listed as a party to Donald's bankruptcy action.  
Sack Lumber received notice of Donald's bankruptcy. Although 
the date of Donald's death does not appear in the record, the 
parties stipulated that Donald is deceased.  

In May 2002, Sack Lumber sued Frances, seeking a monetary 
judgment for the principal and interest due on the promissory 
note. On January 18, 2005, the matter was tried to the district 
court without a jury. On April 18, the district court entered 
its judgment, setting forth extensive findings of fact and legal 
analysis. We limit our summary to the issue pertinent to this 
appeal. In that regard, the district court concluded that Frances 
was an accommodation party and was not liable as a joint maker 
of the note. The court dismissed Sack Lumber's petition with 
prejudice. Sack Lumber timely appeals.  

ASSIGNMENT OF ERROR 
Sack Lumber assigns only that the district court erred in 

determining that Frances was an accommodation party on the 
promissory note.  

STANDARD OF REVIEW 
In a bench trial of a law action, a trial court's factual find

ings have the effect of a jury verdict and will not be set aside 

on appeal unless clearly erroneous. The appellate court does 
not reweigh the evidence but considers the judgment in a light 
most favorable to the successful party and resolves evidentiary 
conflicts in favor of the successful party, who is entitled to every 
reasonable inference deducible from the evidence. Henriksen v.  
Gleason, 263 Neb. 840, 643 N.W.2d 652 (2002).  

On a question of law, an appellate court is obligated to reach 
a conclusion independent of the determination reached by the 
court below. Id.  

ANALYSIS 
At oral argument, counsel for both parties agreed that the 

determination whether Frances is an accommodation party is
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dispositive: If she is, the statute of limitations bars Sack Lumber's 
claim; if not, Donald's payments on the note tolled the statute 
and Frances is liable on the instrument. We begin by quoting the 
statute defining an accommodation party.  

[1-4] Neb. U.C.C. § 3-419(a) (Reissue 2001) provides: 
If an instrument is issued for value given for the benefit 
of a party to the instrument ("accommodated party") and 
another party to the instrument ("accommodation party") 
signs the instrument for the purpose of incurring liability 
on the instrument without being a direct beneficiary of the 
value given for the instrument, the instrument is signed by 
the accommodation party "for accommodation".  

An accommodation party is a surety and, by lending its name to 
the maker of a note, in a sense, guarantees that in the event of 
default by the principal obligor, the accommodation party will 
be liable. Marvin E. Jewell & Co. v. Thomas, 231 Neb. 1, 434 
N.W.2d 532 (1989). The intent of the parties is determinative 
of whether a party is an accommodation maker or the principal 
obligor of an instrument. Id. Whether a person is an accommo
dation party is a question of fact. In re Heritage Organization, 
L.L.C., 354 B.R. 407 (N.D. Tex. 2006); § 3-419, comment 3.  

Sack Lumber first argues that the district court used the 
wrong standard to determine whether Frances was an accom
modation party, in that the court considered only whether she 
directly benefited, and not whether she indirectly benefited, by 
signing the promissory note. Sack Lumber relies upon language 
from old cases, such as First Trust Co. v. Anderson, 135 Neb.  
397, 281 N.W. 796 (1938), which stated that one who is to be 
an accommodation maker of a promissory note must not receive 
any benefit or consideration directly or indirectly by way of the 
transaction of which the note was a part and that the transac
tion must be one primarily for the benefit of the payee. Sack 
Lumber's reliance on that language is misplaced in light of a 
subsequent statutory amendment.  

[5] In the initial codification of Nebraska's Uniform 
Commercial Code, the code provision governing an accom
modation party did not modify or affect the precode law on this 
point. See Neb. U.C.C. § 3-415 (Reissue 1964). However, as 
a result of the 1991 amendments to the Uniform Commercial
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Code, providing the definitions of § 3-419(a), quoted above, a 
person receiving only an indirect benefit from a transaction can 

qualify as an accommodation party. Comment 1 to § 3-419 rec

ognizes that § 3-419(a) distinguishes between direct and indirect 
benefits.  

[6] It will be presumed that the Legislature, in adopting an 
amendment, intended to make some change in the existing law 
and that the courts will endeavor to give some effect thereto. No 
Frills Supermarket v. Nebraska Liq. Control Comm., 246 Neb.  

822, 523 N.W.2d 528 (1994). To the extent that the old cases 
cited by Sack Lumber conflict with the current statute, they are 
no longer controlling. We now turn to Sack Lumber's principal 

argument that Frances does not qualify as an accommodation 
party. Although Sack Lumber argues, in part, that Frances indi
rectly benefited from the transaction, in light of the controlling 
legal standard, we disregard that part of its argument.  

Sack Lumber mainly contends that Frances does not qualify 
as an accommodation party because she directly benefited from 
the transaction. Sack Lumber relies heavily on Frances' state
ment referring to Homestead Builders as "our construction 
company," which she immediately corrected to "the construction 
company." (Emphasis supplied.) She testified that the use of 
the word "our" was a slip of the tongue. Frances also testified 
that she did not think there was any income from Homestead 
Builders, that she was the one "holding the family together," and 
that she was "paying the bills out of [her] income." While she 
admitted that Donald probably had contributed some income to 
the family over "all these years," she also testified that Donald 
"made more debt than he made ... money." Donald and Frances' 
joint income tax returns for 1999 through 2001 were received 
into evidence. In each instance, the return shows a loss relating 
to business income reportable on schedule C.  

[7] The district court concluded that Homestead Builders 
was solely Donald's business, that Donald alone filed for bank
ruptcy, that Frances did not review the tax returns prepared by 
Donald, and that even though Frances was a grantor on the deed 
conveying the "spec" house, Frances had her own job and never 
used the checking account of Homestead Builders. In rendering 
judgment as the finder of fact, the trial court resolves credibility
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issues and weighs the evidence in the same manner as a jury, and 
its factual findings have the same effect as a jury verdict. Hill 
v. City of Lincoln, 249 Neb. 88, 541 N.W.2d 655 (1996). Sack 
Lumber's argument merely invites us to reweigh issues of cred
ibility, which we decline to do.  

CONCLUSION 
Under current commercial law, one can be an accommodation 

party where one receives only an indirect benefit of the value 
given for an instrument. Because competent evidence exists 
in the record to support the district court's factual finding that 
Frances was not a direct beneficiary of the value given by Sack 
Lumber for the instrument, the district court's determination that 
Frances was an accommodation party was not clearly erroneous.  
Accordingly, we affirm the judgment of the district court.  

AFFIRMED.  

IN RE INTEREST OF JESSE D., A CHILD UNDER 18 YEARS OF AGE.  
STATE OF NEBRASKA, APPELLEE, v. JESSE D., APPELLEE, AND 
NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES, 

OFFICE OF JUVENILE SERVICES, APPELLANT.  
732 N.W.2d 694 

Filed May 8, 2007. No. A-06-925.  

1. Jurisdiction: Appeal and Error. It is the duty of an appellate court to determine 
whether it has jurisdiction over the matter before it.  

2. Juvenile Courts: Time: Notice: Fees: Appeal and Error. To perfect an appeal 
from a juvenile court to an appellate court, the appealing party must, within 30 
days after the rendition of such judgment, (1) file a notice of appeal with the 
juvenile court and (2) deposit with the clerk of the juvenile court the docket fee 
required by law.  

3. Legislature: Courts: Time: Appeal and Error. When the Legislature fixes the 
time for taking an appeal, the courts have no power to extend the time directly or 
indirectly.  

Appeal from the County Court for Thurston County: DOUGLAS 
LUEBE, Judge. Appeal dismissed.  

Jon Bruning, Attorney General, and B. Gail Steen, Special 
Assistant Attorney General, for appellant.
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Albert E. Maul, Thurston County Attorney, Steven S. Chase, 
and Raynette Sibert for appellee State of Nebraska.  

INBODY, Chief Judge, and IRWIN and SIEVERS, Judges.  

INBODY, Chief Judge.  
INTRODUCTION 

The Nebraska Department of Health and Human Services, 
Office of Juvenile Services (OJS), appeals from the order of the 
Thurston County Court, sitting in its capacity as a juvenile court, 
refusing to terminate jurisdiction over Jesse D. For the reasons 
set forth herein, we dismiss this appeal for lack of jurisdiction.  

STATEMENT OF FACTS 
In June 2006, OJS recommended that the Thurston County 

Court terminate its jurisdiction over Jesse. On July 20, the 
Thurston County Court denied OJS' request to terminate juris
diction. The State timely filed its notice of appeal and attempted 
to pay the docket fee by credit card. However, the Thurston 
County Court does not have the capability of accepting pay
ments by credit card. A note was included in the transcript from 
Thurston County's clerk magistrate, which note states, in part: 

[A]n error was made by neglecting to advise ... Counsel 
for [OJS] that the Thurston County Court does not have 
the ability to accept payment of filing fees via credit card 

Upon being advised of said error, the Clerk Magistrate 
has now collected the filing fee and is re-submitting the 
... clerk's certificate with pleadings to the Nebraska Court 
of Appeals with this statement of error.  

The docket fee was paid on August 24.  

ASSIGNMENTS OF ERROR 
OJS contends that the county court, sitting in its capacity as 

a juvenile court, erred in failing to recognize that OJS had dis
charged the juvenile and in ordering further disposition instead 
of terminating jurisdiction.  

ANALYSIS 
[1] Before addressing OJS' assigned errors, we must first 

consider whether we have jurisdiction over this appeal. It is the
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duty of an appellate court to determine whether it has jurisdic
tion over the matter before it. Hallie Mgmt. Co. v. Perry, 272 
Neb. 81, 718 N.W.2d 531 (2006); Allied Mut. Ins. Co. v. City of 
Lincoln, 269 Neb. 631, 694 N.W.2d 832 (2005).  

[2] Our statutory law states, and our case law holds, that 
to perfect an appeal from a juvenile court to an appellate 
court, the appealing party must, within 30 days after the 
rendition of such judgment, (1) file a notice of appeal with 
the juvenile court and (2) deposit with the clerk of the 
juvenile court the docket fee required by law.  

In re Interest of Kayla E et al., 13 Neb. App. 679, 682, 698 
N.W.2d 468, 471 (2005). See Neb. Rev. Stat. § 25-1912 (Cum.  
Supp. 2006).  

Section 25-1912(4) states in part: 
[A]n appeal shall be deemed perfected and the appellate 
court shall have jurisdiction of the cause when such notice 
of appeal has been filed and such docket fee deposited in 
the office of the clerk of the district court, and after being 
perfected no appeal shall be dismissed without notice, and 
no step other than the filing of such notice of appeal and 
the depositing of such docket fee shall be deemed juris
dictional.  

In the instant case, OJS attempted to pay the required docket 
fee by credit card, but the Thurston County Court was not 
equipped to accept credit card payments. "Each county court 
may accept credit cards as a means of payment for any money 
due the court" but is not required to do so. Neb. Rev. Stat.  
§ 25-2710 (Reissue 1995). Courts are also not required to accept 
payment of fees for fax transmissions by credit card. See Neb.  
Ct. R. for Use of Fax Machines in State Cts. 7 (rev. 2000) ("[a]t 
the receiving court's option, the fee for a fax transmission may 
be paid by credit card").  

Further, the county court magistrate did not advise OJS that 
the court did not accept credit cards as payment. However, the 
magistrate was not required to do so. Neb. Ct. R. for Use of Fax 
Machines in State Cts. 9 (rev. 2000) provides, in part: 

The sender bears all risk in a fax transmission. Electronic 
transmission of a document by means of a fax machine 
does not constitute filing; filing is complete only after the
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receiving clerk's acceptance for filing in compliance with 
applicable statutes and these rules.... Any fax transmission 
containing an error that prevents filing may be disregarded 
by a clerk, but shall be retained for 10 days and thereafter 
disposed of unless within 10 days of the fax transmission 
the sender shall have requested judicial review of the rejec
tion for filing. If a clerk rejects a filing in a pending pro
ceeding, the clerk's rejection shall be noted on the docket 
of the court in which the proceeding is pending. A clerk 
is not required to acknowledge that a fax transmission has 
been received or accepted for filing.  

[3] Although OJS may have believed that payment of the 
docket fee had been accepted, OJS, as the sender, bore the risk 
of the fax transmission. Although we have no doubt that OJS 
acted in good faith in attempting to pay the required docket fee 
by credit card, there does not exist a "good faith" exception to 
the requirement of timely payment of the docket fee in order for 
this court to acquire jurisdiction. "'When the Legislature fixes 
the time for taking an appeal, the courts have no power to extend 
the time directly or indirectly.'" In re Interest of Noelle E & 
Sarah F, 249 Neb. 628, 632, 544 N.W.2d 509, 512 (1996) (quot
ing Friedman v. State, 183 Neb. 9, 157 N.W.2d 855 (1968)).  

The simple fact is that although OJS attempted to tender pay
ment of the docket fee during the 30 days after the entry of the 
county court's order, the docket fee was not actually paid until 
August 24, 2006, which was more than 30 days after entry of the 
county court's order. Since OJS did not pay the required docket 
fee within 30 days after the county court's order and said pay
ment is a jurisdictional requirement, this court lacks jurisdiction 
over this appeal. Consequently, this appeal must be dismissed 
for lack of jurisdiction.  

APPEAL DISMISSED.
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ROBERT LEWIS HERTZEL III, BY AND THROUGH ROBIN JOPLIN, HIS 
MOTHER AND NEXT BEST FRIEND, APPELLANT, V. THE PALMYRA 

SCHOOL DISTRICT, DISTRICT OR1, APPELLEE.  

733 N.W.2d 578 

Filed May 15, 2007. No. A-05-711.  

I. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.  

3. Summary Judgment: Proof. The party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce suf
ficient evidence to demonstrate that it is entitled to judgment as a matter of law.  

4. _ : . A party moving for summary judgment must make a prima facie case 
by producing enough evidence to demonstrate that the movant is entitled to judg
ment if the evidence were uncontroverted at trial. Once the moving party makes 
a prima facie case, the burden to produce evidence, showing the existence of a 
material issue of fact that prevents judgment as a matter of law, shifts to the party 
opposing the motion.  

5. Courts: Schools and School Districts: Negligence. Nebraska courts treat claims 
against school districts for lack of supervision as standard negligence actions.  

6. Negligence. For actionable negligence to exist, there must be a legal duty on the 
part of the defendant to protect the plaintiff from injury, a failure to discharge that 
duty, and damage proximately resulting from such undischarged duty.  

7. Schools and School Districts: Negligence. A school and its employees owe stu
dents some duty of care.  

8. Negligence. The proper standard of care regarding negligent supervision is 
whether the defendant acted as a reasonably prudent person would in a similar 
circumstance.  

9. Principal and Agent: Master and Servant: Negligence: Liability. The law 
imputes to the principal or master responsibility for the negligent acts of his or her 
agent or servant done in obedience to the express orders or directions of the master, 
or within the scope of the employee's authority or employment in the master's busi
ness, and if those acts cause injury to third persons, the law holds the principal or 
master liable therefor.  

10. Negligence: Liability. Restatement (Second) of Torts §§ 315, 319, and 320 (1965) 
relate to the duty to control a third person to prevent such person from harming 
another and, in essence, condition liability upon the actor's knowledge and oppor
tunity to control such third person; however, these sections speak in terms of when 
the actor knows or should know some information.
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Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Reversed and remanded for further 
proceedings.  

Mark T. Bestul and Vincent M. Powers, of Vincent M. Powers 
& Associates, for appellant.  

Randall L. Goyette and Jarrod S. Boitnott, of Baylor, Evnen, 
Curtiss, Grimit & Witt, L.L.P., for appellee.  

SIEVERS and CASSEL, Judges, and HANNON, Judge, Retired.  

SIEVERS, Judge.  
Robert Lewis Hertzel III, by and through Robin Joplin, his 

mother and next best friend, appeals from the decision of the 
district court for Lancaster County which granted summary 
judgment in favor of the Palmyra School District, District ORI 
(PSD). Hertzel's claim was that while he was a kindergartner 
at Bennet Elementary School, PSD was negligent in failing to 
protect him from bodily harm caused by another kindergartner, 
who will be referred to as John Doe to protect his identity, and 
in failing to control the conduct of John Doe, when PSD knew 
or should have known that John Doe was likely to cause bodily 
harm to others if he was not controlled. We find that genuine 
issues of material facts exist, and we therefore reverse the dis
trict court's award of summary judgment and remand the cause 
for further proceedings.  

FACTUAL AND PROCEDURAL BACKGROUND 
During the spring semester of the 1996-97 school year, 

Hertzel and another student, John Doe, were kindergartners 
at Bennet Elementary School, part of PSD. There were two 
alleged incidents of John Doe inappropriately touching Hertzel 
in the bathroom at school. The first incident allegedly occurred 
in February or March 1997, and the second incident occurred on 
the last day of the 1996-97 school year, although such exact date 
does not appear in our record.  

On October 21, 2002, Hertzel filed a petition alleging that 
in April and May 1997, he was a kindergartner at Bennet 
Elementary School and was molested by another kindergartner
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in the bathroom of the school during the course of regular school 
hours. Hertzel alleged that a proximate cause of the molestation 
was the negligence of PSD in failing to properly supervise the 
students at the elementary school and/or failing to control the 
student responsible for the molestation. Hertzel alleged that 
prior to the molestation, PSD knew or should have known that 
the molesting student was a danger to other students. Hertzel 
alleged that as a result of the molestation, he suffered and will 
continue to suffer "disability, mental anguish, pain and suffering 
and will be caused to incur healthcare expenses." 

In its answer filed on November 22, 2002, PSD denied the 
allegations in Hertzel's petition. Furthermore, PSD alleged that 
(1) Hertzel failed to state a cause of action; (2) to the extent 
Hertzel seeks health care expenses or any other form of recov
ery on behalf of Joplin, Hertzel's mother, such claim is barred 
by the failure to either timely file a notice as required by the 
Political Subdivisions Tort Claims Act or comply with the notice 
requirement of the act; (3) to the extent that Hertzel claims med
ical bills or any recovery on behalf of Joplin, Hertzel's claim is 
barred by the statute of limitations; and (4) PSD is immune from 
liability because (a) the claim is based on a discretionary func
tion as defined in Neb. Rev. Stat. § 13-910(1) (Reissue 1997) 
and/or (b) the claim arises out of an alleged assault or battery 
as referred to in § 13-910(7). In its grant of summary judgment, 
the district court did not address the Political Subdivisions Tort 
Claims Act, the statute of limitations, or the immunity defenses 
raised by PSD.  

On March 24, 2004, PSD filed a motion for summary judg
ment alleging that the pleadings, affidavits, and depositions 
show there are no material issues of fact and that thus, they are 
entitled to judgment as a matter of law.  

A hearing on the motion for summary judgment was held on 
May 4, 2005. At that hearing, PSD offered into evidence the 
depositions of John Doe's mother and Joplin and the affidavits 
of Gail Prokop (the boys' kindergarten teacher) and Dwight 
Thiemann (the principal at Bennet Elementary School during the 
1996-97 school year). All exhibits were received into evidence 
without objection.
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During Joplin's deposition, she testified that John Doe was 
Hertzel's best friend in kindergarten, although the two boys 
did not socialize outside of school. In February or March 1997, 
Hertzel's babysitter told Joplin that Hertzel told her that he had 
been touched in the bathroom at school on his private area. Joplin 
testified that she called the school guidance counselor to report 
the incident and that the counselor told Joplin kids "explore," it 
was "normal," there was nothing to be worried about, and Joplin 
should not make an issue out of it. On the last day of school in 
the spring of 1997, Hertzel's babysitter told Joplin that Hertzel 
told her John Doe inappropriately touched him again that day 
at school. Joplin testified that she again called the school and 
talked to the guidance counselor, who then had her talk to the 
principal. Joplin was told by the principal that she needed to talk 
to PSD, because both he and the counselor were no longer going 
to be working at the school, and that the information would be 
passed on to the next principal.  

Joplin testified that she called Child Protective Services (CPS) 
after the second incident but that Hertzel would not talk to the 
CPS worker. CPS had a police officer, a Deputy Kotschwar, 
come out, and Hertzel did talk to him. Joplin said that Deputy 
Kotschwar told her that Hertzel said he had been touched on 
numerous occasions. In Joplin's testimony, she does not say 
Deputy Kotschwar told her that Hertzel said he was touched by 
John Doe, although that is certainly implied in her testimony 
about the conversation with Deputy Kotschwar. Joplin testified 
that she also called John Doe's mother after the second incident 
and that John Doe's mother told her John Doe was in counseling 
for a non-school-related incident. John Doe's mother also told 
Joplin that John Doe admitted to touching Hertzel. Joplin testi
fied that she had never talked to Hertzel about what happened 
and that her information came from Hertzel's babysitter and 
Deputy Kotschwar.  

During John Doe's mother's deposition, she testified that John 
Doe started getting counseling on May 9, 1997, after he initiated 
some inappropriate contact with his daycare provider's young 
son. It was after such date that Joplin contacted John Doe's 
mother about the incident between John Doe and Hertzel. It
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was not until after she was contacted by Joplin that John Doe's 
mother informed the school that John Doe was in counseling.  

In the affidavit of Prokop, the kindergarten teacher, she 
stated: 

4. At no time prior to the 1996-1997 school year, or 
during the 1996-1997 school year was it reported to me 
by any school official, parent, or governmental agency or 
official or any other person that John Doe had in the past 
sexually molested children, or had exhibited any behavior 
which would indicate that he might molest or otherwise 
have sexually inappropriate contact with other students. In 
short, at no time before the 1996-1997 school year, or at 
any time during that school year, were there any facts of 
any type which put me on notice that John Doe presented 
a risk of any type to any student.  

5... . There was nothing in John Doe's behavior dur
ing the 1996-1997 school year which in any way indicated 
to me that he might abuse children or act inappropriately 
around them or inappropriately touch them. At no time 
during the 1996-1997 school year did . . . Hertzel, or any 
other student, report to me that John Doe had inappropri
ately touched [Hertzel] or made inappropriate comments, 
or done anything to indicate that [John Doe] might do so.  

6. The first time I learned that a claim had been made 
that John Doe had acted inappropriately towards . . .  
Hertzel did not occur until the start of the 1997-1998 
school year when . . . Hertzel's report of inappropriate 
touching was told to me by Steve Robb, who at the time 
was the Elementary School Principal with [PSD].  

In the affidavit of Thiemann, the Bennet Elementary School 
principal during the 1996-97 school year, he stated: 

4. It was not until after the conclusion of the 1996
97 school year in a social setting I heard a rumor that 
. . . Hertzel had reported to somebody that he had been 
molested or inappropriately sexually touched by another 
student....  

5. At no time during the 1996-97 school year was it 
reported to me by . . . Hertzel, his mother, father, any 
teacher, administrative official, or governmental worker
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or any other person that . . . Hertzel had reported that he 
had been inappropriately sexually touched by John Doe.  
Additionally, at no time during the 1996-97 school year 
was it reported to me by any parent, teacher, administrative 
official, governmental official or agency or any other per
son that John Doe had himself been abused, or was at risk 
of abusing other students.  

6. During the term of my employment and still to date, 
I was not aware of any records or documentation of any 
type relating to any claims or reports made by . . . Hertzel, 
nor were there any records of reports in any way relating 
to any claim that John Doe had molested other students, or 
was at a risk for doing so.  

In its order dated May 16, 2005, the district court granted 
PSD's motion for summary judgment. Among the district court's 
findings were the following: (1) Thiemann, the principal at 
Bennet Elementary School, was unaware of any records or doc
umentation of any type relating to any claims or reports made 
by Hertzel or relating to any claim that John Doe had inappro
priately touched other students or presented a risk for doing so; 
(2) there was nothing in John Doe's behavior during the 1996-97 
school year which indicated to Prokop, the kindergarten teacher, 
that he might abuse children or act inappropriately around them 
or inappropriately touch them; (3) John Doe's mother did not 
notify the school that John Doe was in counseling due to inap
propriate behavior (which occurred at his daycare provider's 
house in April or May 1997) until sometime after she learned 
of the incident which occurred on the last day of the 1996-97 
school year involving her son and Hertzel; (4) at no time dur
ing the 1996-97 school year was it reported to Prokop that John 
Doe had in the past touched other children inappropriately or 
had exhibited behaviors which would indicate that he might 
inappropriately touch or otherwise have sexually inappropriate 
contact with other students; (5) at no time during the 1996-97 
school year was it reported to Thiemann by any parent, teacher, 
administrative official, governmental official or agency, or any 
other person that John Doe had himself been abused or was at 
risk of abusing other students; and (6) Thiemann did not become 
aware of Hertzel's claims of inappropriate touching until after
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the conclusion of the 1996-97 school year, and Prokop did not 
become aware of these claims until the beginning of the 1997
98 school year. The district court concluded: 

While there are facts by which a reasonable fact-finder 
could conclude that . . . Hertzel was inappropriately 
touched on one or more occasions during the 1996-1997 
school year, there is no evidence that this alleged touching 
was a result of negligence on the part of [PSD]....  

With respect to the issue of controlling John Doe's be
havior, there is no evidence which demonstrates that [PSD] 
knew that John Doe allegedly touched . . . Hertzel until 
at best the conclusion of the 1996-1997 school year. The 
State of Nebraska has adopted the Restatement (Second) 
of Torts § § 315 and 319 with respect to when there is a 
duty to control the conduct of a third party. The undisputed 
evidence here shows that [PSD] did not have knowledge 
of the necessity to control John Doe's conduct. Therefore, 
under the Restatement, [PSD] had no duty to exert such 
control.  

Hertzel timely appeals the district court's order.  

ASSIGNMENT OF ERROR 
Hertzel asserts that the district court erred in sustaining PSD's 

motion for summary judgment, because genuine issues of mate
rial fact exist as to whether PSD was negligent.  

STANDARD OF REVIEW 
[1] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no genu
ine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party 
is entitled to judgment as a matter of law. Cerny v. Longley, 270 
Neb. 706, 708 N.W.2d 219 (2005).  

[2] In reviewing a summary judgment, an appellate court 
views the evidence in the light most favorable to the party 
against whom the judgment is granted and gives such party 
the benefit of all reasonable inferences deducible from the evi
dence. Id.
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ANALYSIS 
[3,4] The party moving for summary judgment has the burden 

to show that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that it is entitled 
to judgment as a matter of law. New Tek Mfg. v. Beehner, 270 
Neb. 264, 702 N.W.2d 336 (2005). A party moving for summary 
judgment must make a prima facie case by producing enough 
evidence to demonstrate that the movant is entitled to judgment 
if the evidence were uncontroverted at trial. Once the moving 
party makes a prima facie case, the burden to produce evidence, 
showing the existence of a material issue of fact that prevents 
judgment as a matter of law, shifts to the party opposing the 
motion. Id.  

[5,6] Nebraska courts treat claims against school districts for 
lack of supervision as standard negligence actions. See, Norman 
v. Ogallala Pub. Sch. Dist., 259 Neb. 184, 609 N.W.2d 338 
(2000); Johnson v. School Dist. of Millard, 253 Neb. 634, 573 
N.W.2d 116 (1998). "For actionable negligence to exist, there 
must be a legal duty on the part of the defendant to protect the 
plaintiff from injury, a failure to discharge that duty, and dam
age proximately resulting from such undischarged duty." Brown 
v. Social Settlement Assn., 259 Neb. 390, 393, 610 N.W.2d 9, 11 
(2000).  

[7,8] The Nebraska Supreme Court has held that a school 
and its employees owe students some duty of care. See, Norman 
v. Ogallala Pub. Sch. Dist., supra; Johnson v. School Dist. of 
Millard, supra. "The proper standard of care regarding negli
gent supervision is whether the defendant acted as a reasonably 
prudent person would in a similar circumstance." Johnson v.  
School Dist. of Millard, 253 Neb. at 638, 573 N.W.2d at 119.  

Based upon its review of the depositions and the affidavits, 
the district court found that neither Thiemann nor Prokop knew 
of the alleged touching incident occurring in February or March 
1997, that neither became aware of the second incident until 
after the school year was over, and that neither was aware dur
ing the 1996-97 school year that John Doe was in counseling.  
We agree that the record is clear with regard to these findings 
by the district court.
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[9] However, the district court's findings, and thus its ulti
mate conclusion, completely ignore the school guidance coun
selor's knowledge acquired in February or March 1997 that a 
touching incident involving Hertzel had occurred in school. The 
evidence shows that Joplin made such a report, but there is no 
evidence that the counselor further investigated the report by 
Joplin or that the counselor informed Thiemann or Prokop of 
the incident reported to the counselor. According to Joplin, the 
counselor told Joplin that it was no big deal and not to make 
an issue of it. Given that "[t]he proper standard of care regard
ing negligent supervision is whether the defendant acted as a 
reasonably prudent person would in a similar circumstance," 
Johnson v. School Dist. of Millard, 253 Neb. at 638, 573 N.W.2d 
at 119, the counselor's knowledge and her apparent inaction 
after Joplin's report present a material issue of fact which 
prevents summary judgment. In short, the factual question is 
whether the counselor's failure to act was reasonable given the 
school's duty to supervise its students in order to prevent harm 
to such students. And, because the counselor is an employee and 
an agent of PSD, any negligence by the counselor is imputed to 
PSD. The law imputes to the principal or master responsibil
ity for the negligent acts of his or her agent or servant done in 
obedience to the express orders or directions of the master, or 
within the scope of the employee's authority or employment 
in the master's business, and if those acts cause injury to third 
persons, the law holds the principal or master liable therefor.  
Pullen v. Novak, 169 Neb. 211, 99 N.W.2d 16 (1959); Van Auker 
v. Steckley's Hybrid Seed Corn Co., 143 Neb. 24, 8 N.W.2d 451 
(1943). Thus, if the school guidance counselor was negligent, 
such negligence would be imputed to PSD. Therefore, PSD 
failed to make a prima facie case that it is entitled to judgment 
as a matter of law and summary judgment was improper.  

[10] While we have found that summary judgment was im
proper because of a factual issue regarding whether the counsel
or's failure to take any action upon Joplin's report was reason
able, PSD also argues that it had no duty under the Restatement 
(Second) of Torts §§ 315, 319, and 320 (1965). These sections 
relate to the duty to control a third person to prevent such per
son from harming another and, in essence, condition liability
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upon the actor's knowledge and opportunity to control such 
third person. However, § 320, for example, speaks in terms of 
when the actor "knows or should know of the necessity and 
opportunity for exercising such control." And, § 319 speaks of 
the duty to exercise reasonable care to prevent harm to another 
when the actor takes control of the third person and "knows or 
should know [that the third person is] likely to cause bodily 
harm to others if not controlled." Thus, while the record shows 
that PSD, the actor in this case, did not know that John Doe was 
the child molesting Hertzel until after the second incident was 
reported to Hertzel's babysitter at the end of the school year, it 
is the "should know" portion of the two Restatement sections 
which is crucial. Therefore, remembering the standard of review 
on a grant of summary judgment, the knowledge the counselor 
acquired in February or March 1997 can be seen as being such 
that a reasonable person should have known of the threat that 
John Doe posed to other children-had she investigated. We do 
not believe that the Restatement envisions no duty when one 
fails to acquire the precise knowledge necessary to prevent the 
harm when the necessary knowledge is available, if one seeks it 
out. Put another way, "ignorance may be bliss," but ignorance is 
not always a defense, because as the Restatement makes clear, 
sometimes one "should know." Whether the counselor and, by 
imputation, PSD should have known that John Doe had molested 
Hertzel and thus needed to be controlled to prevent further harm 
is a factual question for trial.  

CONCLUSION 
For the reasons stated above, we find that summary judgment 

was improper because genuine issues of material facts exist.  
We reverse the district court's award of summary judgment and 
remand the cause for further proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.
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OMAHA COLD STORAGE TERMINALS, INC., A NEBRASKA 

CORPORATION, APPELLEE, V. JOHN PATTERSON, APPELLANT.  

733 N.W.2d 219 

Filed May 15, 2007. No. A-05-713.  

1. Statutes: Judgments: Appeal and Error. The meaning of a statute is a question 
of law. When reviewing questions of law, an appellate court has an obligation to 
resolve questions independently of the conclusion reached by the trial court.  

2. Jury Trials: Words and Phrases. The plain meaning of "summarily" does not 
necessitate, in every context, a finding that no jury is allowed.  

Appeal from the District Court for Douglas County: SANDRA L.  
DOUGHERTY, Judge. Reversed and remanded for a new trial.  

Thomas F. Hoarty, Jr., of Byam & Hoarty, for appellant.  

Alan J. Mackiewicz for appellee.  

IRWIN, CARLSON, and MOORE, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

John Patterson appeals from orders of the district court 
for Douglas County, Nebraska, denying Patterson's request for 
a jury trial in this action to determine whether Patterson's 
employment claim was subject to arbitration, and ruling, on 
the merits of the action, that the parties had not entered into 
an agreement containing a provision for arbitration. On appeal, 
Patterson assigns various errors concerning the court's denial of 
his request for a jury trial and the court's ruling on the merits of 
the action. Because we find that Patterson was entitled to a jury 
trial, we reverse, and remand for a new trial.  

II. BACKGROUND 
Patterson began employment with Omaha Cold Storage 

Terminals, Inc. (OCST), in 1984. Patterson resigned from OCST 
approximately 1 year after starting. Patterson returned to OCST, 
as president, in 1993. When Patterson returned to OCST in 
1993, he was hired pursuant to a written employment contract.  

In 1998, Patterson and OCST had discussions concerning 
Patterson's contract. OCST presented Patterson with a new
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contract, which Patterson rejected. Patterson then contacted an 
attorney to draft a new employment contract. In June, an OCST 
board meeting was held. OCST informed Patterson that his draft 
of the new employment contract was not acceptable.  

According to Patterson, OCST presented him with another 
proposed employment contract in July 1998. According to 
Patterson, he then had his attorney review the OCST proposal 
and draft another proposed employment contract. On July 13, a 
meeting was held involving Patterson and OCST board members, 
at which meeting the proposed employment contracts were dis
cussed. The parties dispute exactly what occurred and whether 
any of the proposed employment contracts were accepted.  

Patterson continued as OCST president and continued to be 
paid a salary and receive bonuses. In April 2004, OCST termi
nated Patterson's employment.  

On August 12, 2004, Patterson filed a claim with the "United 
States Arbitration and Mediation Association." Patterson alleged 
that he and OCST had entered into a written employment con
tract in July 1998, that he had exercised an option to extend the 
contract in 2003, and that his employment had been wrongfully 
terminated by OCST. Patterson attached a copy of the alleged 
employment contract to his claim, which contract includes a 
provision requiring arbitration "[i]n the event a dispute shall 
arise between the parties." 

On August 23, 2004, OCST filed a complaint in district court.  
OCST alleged that there did not exist a valid written agreement 
to submit claims to arbitration. OCST alleged that Patterson 
had continued to work for OCST without a written employment 
contract, as an at-will employee, between 1998 and 2004. On 
August 31, 2004, OCST filed a motion for a temporary stay of 
the arbitration proceedings.  

On September 1, 2004, Patterson filed an answer and counter
claim. Patterson alleged the existence of a written employment 
contract and the existence of an arbitration provision.  

On September 13, 2004, OCST filed an amended complaint 
which, for purposes of our discussion, is substantially the same 
as the original complaint. On October 7, Patterson filed an 
answer to the amended complaint, in which answer he made 
substantially the same assertions as in his prior answer.
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On October 25 and November 24, 2004, the court entered 
pretrial orders. The November 24 order indicated trial dates of 
February 16 and 17, 2005.  

On February 2, 2005, Patterson filed a motion requesting a 
jury trial. On February 14, the district court entered an order 
overruling Patterson's motion. In overruling the motion, the 
district court cited the following reasons: because Patterson 
waited until approximately 2 weeks prior to trial to request a 
jury; because Patterson's requests for arbitration and a jury trial 
on the issue of whether there existed an agreement to arbitrate 
were "inconsistent"; and because the gravamen of the case was 
whether there existed an agreement to arbitrate pursuant to Neb.  
Rev. Stat. § 25-2603(b) (Cum. Supp. 2006), which provides that 
the issue "shall be forthwith and summarily tried," which lan
guage the court interpreted to mean "'without a jury."' 

A bench trial was held on February 16 and 17, 2005. On April 
14, the district court entered an order on the merits of the case, 
finding that there was no written employment agreement. This 
appeal followed.  

III. ASSIGNMENTS OF ERROR 
Patterson has assigned six errors on appeal concerning the 

district court's denial of his request for a jury trial and concern
ing the court's finding that there was no written employment 
agreement. We find that this appeal is disposed of by consider
ation of Patterson's three assignments of error concerning the 
court's denial of his request for a jury trial.  

IV. ANALYSIS 
One of the issues raised by Patterson in this appeal is his 

assertion that the district court erred in denying his request for a 
jury trial. We agree, and we find that each basis for the district 
court's denial of the request was erroneous.  

First, we find that the district court erred in denying Patterson's 
request for a jury trial on the basis that Patterson waited until 
"approximately two weeks before the trial" to make his request.  
The district court cited no authority for this basis, OCST has 
cited no authority on appeal to support this basis, and we are 
unaware of any authority that suggests that a party waives his
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right to a jury trial by not requesting such more than 2 weeks 
prior to the scheduled trial date.  

Second, we find that the district court erred in denying 
Patterson's request for a jury trial on the basis that Patterson's 
request for a jury trial was "inconsistent" with his request to 
have his underlying wrongful termination claim submitted to 
arbitration. We see nothing inconsistent about Patterson's posi
tion that there was a written agreement containing an arbitra
tion clause which required the wrongful termination claim to 
be decided by an arbiter on one hand and his request to have a 
jury determine whether such an agreement existed on the other 
hand. Patterson's position has consistently been simply that the 
case should be resolved outside of the court setting, through 
arbitration; OCST brought the issue of whether there existed 
an employment agreement into court, but Patterson's position 
concerning arbitration does not preclude him from requesting a 
jury trial. The district court has cited no authority in support of 
its position in this regard, OCST has cited no authority in sup
port of the position, and we are aware of no authority in support 
of the position.  

The third, and crucial, basis for the district court's denial of 
Patterson's request for a jury trial is premised on the court's 
interpretation of the language of § 25-2603(b) concerning the 
issue of whether there exists an agreement to arbitrate. While 
we disagree with the court's interpretation of the phrase "forth
with and summarily tried," we acknowledge this issue is one of 
first impression. We do not believe this language mandates that 
the issue is to be tried without a jury.  

[1] The meaning of a statute is a question of law. Zach v.  
Nebraska State Patrol, 273 Neb. 1, 727 N.W.2d 206 (2007).  
When reviewing questions of law, an appellate court has an 
obligation to resolve questions independently of the conclusion 
reached by the trial court. Id.  

Section 25-2603(b) provides: 
On application, the court may stay an arbitration proceed
ing commenced or threatened on a showing that there is no 
agreement to arbitrate. Such an issue, when in substantial 
and bona fide dispute, shall be forthwith and summarily 
tried and the stay ordered if found for the moving party.
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If found for the opposing party, the court shall order the 
parties to proceed to arbitration.  

[2] The issue presented is whether this provision, specifically 
the phrase "shall be forthwith and summarily tried," should be 
read to mean that a jury trial is unavailable when the question 
in dispute is whether the parties entered into a contract contain
ing an arbitration provision. We find that the plain meaning of 
"summarily" does not necessitate, in every context, a finding 
that no jury is allowed; that comparable language in the federal 
Arbitration Act does not have such a meaning; and that the 
nature of the question in dispute favors the allowance of a jury.  

The district court relied heavily on the plain meaning of 
the term "summarily" in § 25-2603(b), noting, "Black's Law 
Dictionary . . . defines the word 'summary' as follows: 'Short; 
concise; immediate; preemptory [sic]; offhand; without a jury; 
provisional; statutory. The term . . . used in connection with 
legal proceedings means a short, concise, and immediate pro
ceeding."' See Black's Law Dictionary 1287 (5th ed. 1979). The 
district court focused upon the "without a jury" portion of the 
definition in denying Patterson's request for a jury trial.  

Black's Law Dictionary 1476 (8th ed. 2004) defines the term 
"summary," when used as an adjective, as follows: "1. Short; 
concise <a summary account of the events on March 6>. 2.  
Without the usual formalities; esp., without a jury <a summary 
trial>. 3. Immediate; done without delay <the new weapon was 
put to summary use by the military>." It further indicates that 
the term "summarily," an adverb, is synonymous with the term 
"summary." Id. Thus, the plain meaning of "summarily" in the 
statute includes not only such a meaning as "without a jury," 
but also such meanings as "short [and] concise" or "immediate 
[and] without delay." See id. There is nothing in the statute to 
indicate that the plain meaning arrived at by the district court 
was the most appropriate plain meaning.  

The federal Arbitration Act, 9 U.S.C. § 1 et seq. (2000 & 
Supp. IV 2004), provides in § 4 that if the existence of an agree
ment to arbitrate is in issue, "the court shall proceed summar
ily to the trial thereof." See, Dillard v. Merrill Lynch, Pierce, 
Fenner & Smith, Inc., 961 F.2d 1148 (5th Cir. 1992); Allied
Bruce v. Dobson, 684 So. 2d 102 (Ala. 1995). Section 4 then
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specifically provides that a jury trial may be demanded in such 
a proceeding. See, Dillard, supra; Allied-Bruce, supra. Although 
the federal act includes a subsequent specific grant of the right 
to request a jury, the federal act uses "summarily" concerning 
the manner in which the existence of an agreement to arbitrate 
is to be resolved in an almost identical fashion to the Nebraska 
statute. If "summarily" in this context means "without a jury," 
then the federal act would, in essence, paradoxically, provide 
that the issue is to be resolved without a jury, even though the 
parties can request a jury.  

Similarly, even in Nebraska there is statutory authority for a 
"summary" proceeding to be held in front of a jury. Neb. Rev.  
Stat. § 25-1155 (Reissue 1995) provides that "[i]n any civil 
action, the district court may grant a summary jury trial upon 
the written motion of all parties or their oral motion in court 
entered upon the record." In this context, in Nebraska statutes, 
if "summary" means "without a jury," then § 25-1155 would, 
paradoxically, provide for a jury trial without a jury.  

In both of the above contexts, the alternative plain mean
ing of "summary" and "summarily" as "short and concise" or 
"immediate and without delay" would be logical and similar to 
the meaning the terms have in the other statutory contexts noted.  
That plain meaning would denote that the court is to proceed 
quickly and without delay to a short and concise trial on the 
issue of whether the parties entered an agreement including an 
arbitration provision. The use of "summary" or "summarily" 
does not mean that the right to a jury is foreclosed.  

Reading § 25-2603(b) to allow for a jury determination would 
further be consistent with consideration of the matters actually 
at issue in this case. The questions actually raised by OCST and 
Patterson surrounding whether there existed an agreement were 
almost uniformly factual determinations. The questions raised 
by the parties involved what actually transpired at an OCST 
board meeting, whether the parties signed a written contract in 
the presence of each other, and whether the parties reached a 
meeting of the minds-essentially, whether an employment con
tract existed. These questions have traditionally been considered 
factual questions. See, Gebhard v. Dixie Carbonic, 261 Neb.  
715, 625 N.W.2d 207 (2001); Kaiser v. Millard Lumber, 255
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Neb. 943, 587 N.W.2d 875 (1999); Overmier v. Parks, 242 Neb.  
458, 495 N.W.2d 620 (1993). Similarly, actions for declaratory 
judgment which involve questions of fact entitle the parties 
to a jury trial. State Farm Mut. Ins. Cos. v. AMCO Ins. Co., 9 
Neb. App. 872, 621 N.W.2d 553 (2001). See, also, Buhrnann v.  
Buhrmann, 231 Neb. 831, 438 N.W.2d 481 (1989) (fact ques
tions in declaratory judgment action tried and determined as in 
other civil cases).  

Considering all of the above, we find that "summarily" in 
§ 25-2603(b) does not mean that the issue is to be tried without 
a jury. Rather, it means that the issue is to be tried without delay, 
in a short and concise manner. Where the issue is entirely fac
tual, as it is in the present case, there is nothing in the statute to 
suggest that the parties are not entitled to a jury trial.  

V. CONCLUSION 
Accordingly, Patterson was entitled to a jury trial on the 

factual issues concerning whether an employment contract was 
entered by Patterson and OCST. As such, we reverse, and re
mand for a new trial.  

REVERSED AND REMANDED FOR A NEW TRIAL.  

STATE OF NEBRASKA, APPELLEE, V.  

LEON SANDERS, JR., APPELLANT.  

733 N.W.2d 197 

Filed March 27, 2007. Nos. A-05-1415, A-06-523.  

This opinion has been ordered permanently published by order 
of the Court of Appeals dated May 2, 2007.  

1. Motions to Suppress: Appeal and Error. A trial court's ruling on a motion to 

suppress is to be upheld on appeal unless its findings of fact are clearly erroneous.  
In determining whether a trial court's findings on a motion to suppress are clearly 
erroneous, an appellate court does not reweigh the evidence or resolve conflicts in 
the evidence, but, rather, recognizes the trial court as the finder of fact and takes 
into consideration that it observed the witnesses.  

2. Constitutional Law: Identification Procedures: Due Process. An identification 
procedure is constitutionally invalid only when it is so unnecessarily suggestive and 
conducive to an irreparably mistaken identification that a defendant is denied due 
process of law.
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3. Identification Procedures. Whether identification procedures were unduly sug
gestive and conducive to a substantial likelihood of irreparable mistaken identifi
cation is to be determined by a consideration of the totality of the circumstances 
surrounding the procedures.  

4. . The factors to be considered in determining the likelihood of mistaken iden
tification are the opportunity of the witness to view the criminal at the time of the 
crime, the witness' degree of attention, the accuracy of the witness' prior descrip
tion of the criminal, the level of certainty demonstrated by the witness, and the 
length of time between the crime and the identification.  

5. Trial: Identification Procedures: Evidence. An in-court identification may prop
erly be received in evidence when it is independent of and untainted by illegal 
pretrial identification procedures.  

6. Trial: Identification Procedures. A primary factor in determining whether an 
independent basis for an in-court identification exists is the opportunity afforded 
the witness to observe the defendant in circumstances free from taint.  

7. Trial: Identification Procedures: Juries. Discrepancies and errors in identifica
tion where there is an adequate foundation are matters for a jury determination.  

8. Trial: Witnesses. A witness' credibility and weight to be given to testimony are 
matters for determination and evaluation by a fact finder.  

9. Trial: Joinder: Appeal and Error. A trial court's ruling on a motion for consoli
dation of prosecutions properly joinable will not be disturbed on appeal absent an 
abuse of discretion.  

10. _ : __ . Severance is not a matter of right, and a ruling of the trial court 

with regard thereto will not be disturbed on appeal absent a showing of prejudice 
to the defendant.  

11. _: : . When determining whether the offenses were properly joined, 
appellate courts in this state undertake a two-stage analysis. First, the appellate 
court must determine whether the offenses are properly joinable under Neb. Rev.  
Stat. § 29-2002(1) (Reissue 1995). If two or more offenses are properly joinable, 
courts must next determine whether joinder would be prejudicial to the defendant.  

12. Trial: Joinder: Proof. A defendant opposing joinder of charges has the burden of 
proving that joinder will be prejudicial to the defendant.  

13. Trial: Joinder: Evidence. A defendant is not prejudiced by the joinder of charges 
where the evidence relating to both offenses would be admissible in a trial of either 
offense separately.  

14. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court's ruling on a motion to suppress, apart 
from determinations of reasonable suspicion to conduct investigatory stops and 
probable cause to perform warrantless searches, is to be upheld on appeal unless 
its findings of fact are clearly erroneous. In making this determination, an appellate 
court does not reweigh the evidence, but, rather, recognizes the trial court as the 
finder of fact and takes into consideration that it observed the witnesses.  

15. Investigative Stops: Warrantless Searches: Probable Cause: Appeal and 
Error. A trial court's ultimate determinations of reasonable suspicion to conduct 
an investigatory stop and probable cause to perform a warrantless search are 
reviewed de novo.  

16. Constitutional Law: Warrantless Searches: Search and Seizure. Warrantless 
searches and seizures are per se unreasonable under the Fourth Amendment,
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subject only to a few specifically established and well-delineated exceptions, 
which must be strictly confined by their justifications.  

17. Warrantless Searches: Search and Seizure: Proof. In the case of a search and 
seizure conducted without a warrant, the State has the burden of showing the appli
cability of one or more of the exceptions to the warrant requirement.  

18. Constitutional Law: Warrantless Searches: Motor Vehicles. The recognized 
exceptions to the Fourth Amendment's warrant requirement as applied to automo
biles include probable cause, exigent circumstances, consent, search incident to 
arrest, inventory search, and plain view.  

19. Probable Cause: Words and Phrases. Probable cause means a fair probability 
that contraband or evidence of a crime will be found.  

20. Effectiveness of Counsel: Appeal and Error. Appellate review of a claim of 
ineffective assistance of counsel is a mixed question of law and fact. When 
reviewing a claim of ineffective assistance of counsel, an appellate court reviews 
the factual findings of the lower court for clear error. Concerning questions of 
counsel's performance or prejudice to the defendant as part of the two-pronged test 
articulated in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.  
2d 674 (1984), an appellate court reviews such legal determinations independently 
of the lower court's decision.  

21. Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective 
assistance of counsel raised for the first time on direct appeal do not require 
dismissal ipso facto; the determining factor is whether the record is sufficient to 
adequately review the question. When the issue has not been raised or ruled on at 
the trial court level and the matter necessitates an evidentiary hearing, an appellate 
court will not address the matter on direct appeal.  

22. Effectiveness of Counsel: Proof. To state a claim of ineffective assistance of 
counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.  
2d 674 (1984), and demonstrate that a conviction must be overturned, a defendant 
must show that his or her counsel's performance was deficient and that this defi
cient performance actually prejudiced his or her defense.  

23. _ : . To prove prejudice for a claim of ineffective assistance of counsel, 
the defendant must show there is a reasonable probability that but for counsel's 
unprofessional errors, the result of the proceeding would have been different.  

24. Confessions: Evidence. On questioned voluntariness, an accused's statement, 
whether an admission or a confession, made to private citizens, as well as to law 
enforcement personnel, must be voluntary as determined by a court for admissibil
ity and as a fact ascertained by the jury.  

25. Confessions: Evidence: Proof. To meet the requirement that a defendant's state
ment, admission, or confession was made freely and voluntarily, the evidence must 
show that such statement, admission, or confession was not the product of any 
promise or inducement-direct, indirect, or implied-no matter how slight.  

26. Confessions. Whether a confession, statement, or admission was made knowingly, 
intelligently, and voluntarily depends on the totality of the circumstances.  

27. Confessions: Appeal and Error. A preliminary determination by the trial court 
that a statement was made voluntarily will not be disturbed on appeal unless clearly 
wrong.  

28. Confessions: Intoxication. The mere fact of intoxication is not conclusive on the 
issue of voluntariness of a statement or a consent given by a defendant.
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29. Confessions: Mental Competency. Mental illness, like age, education, and intel
ligence, is a relevant factor in the totality test. However, no per se rule invalidates 
the volunteered statement of a mentally ill defendant. Such statements are subject 
to the general rule that a statement freely and voluntarily given without any com
pelling influences is admissible.  

30. Criminal Law: Trial: Prosecuting Attorneys: Juries. It is highly improper and 
generally prejudicial for a prosecuting attorney in a criminal case to declare to the 
jury his or her personal belief in the guilt of the defendant, unless such belief is 
given as a deduction from evidence.  

Appeal from the District Court for Lancaster County: 
STEVEN D. BURNS, Judge. Affirmed.  

Franklin E. Miner for appellant.  

Jon Bruning, Attorney General, and George R. Love for 
appellee.  

CARLSON, MOORE, and CASSEL, Judges.  

CASSEL, Judge.  
I. INTRODUCTION 

Leon Sanders, Jr., was convicted of one count of theft by 
shoplifting and three counts of burglary. He appeals, alleging 
that the district court for Lancaster County erred in denying his 
motions to exclude certain evidence from trial and in granting 
the State's motion for joinder. Sanders further alleges that he 
was denied the effective assistance of counsel in pretrial pro
ceedings and at trial. We conclude that Sanders' assignments of 
error lack merit, and we therefore affirm.  

II. BACKGROUND 
On February 27, 2005, items were stolen from four Lincoln, 

Nebraska, businesses. The State charged Sanders with burglary 
and theft in two separate informations, alleging that he was 
responsible for the February 27 crimes. We briefly summarize 
the circumstances surrounding each crime.  

In the early morning hours of February 27, 2005, a break-in 
at the U Stop convenience store at 3747 South 27th Street was 
reported. The glass in the U Stop's front door was broken out. A 
surveillance tape recorded an individual breaking the glass out 
of the front door with a rock and showed him stealing cigarettes 
from the store. The surveillance video also captured footage of
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the suspect's vehicle. The suspect was driving a blue, two-door 
car with what appeared to be an in-transit sticker on the vehicle's 
back window. After reviewing the surveillance video, an officer 
with the Lincoln Police Department (LPD) observed that the 
fourth taillight left of the right side of the vehicle was missing or 
burned out and determined that the suspect's vehicle was either a 
late-1980's Buick Somerset or a 1990 or 1991 Buick Skylark.  

Village Market at 3211 South 13th Street and Williams 
Cleaners at 6891 A Street were also burglarized during the early 
morning hours of February 27, 2005. Glass in the front doors 
of both businesses was broken out with a rock. Cartons of ciga
rettes were taken from the Village Market. Gift certificates and 
some clothing were taken from Williams Cleaners.  

A Hy-Vee grocery store was also a target. An individual 
entered the Hy-Vee at 6919 0 Street at approximately 4 a.m.  
on February 27, 2005, and stole multiple cartons of cigarettes.  
A Hy-Vee employee on duty during the incident witnessed the 
theft. This employee, Marlin Pals, gave a description of the 
suspect and the suspect's vehicle to the police. In response, the 
police sent out a broadcast for a male of unknown race, standing 
between 5 feet 9 inches and 6 feet tall and weighing between 
180 and 200 pounds. The broadcast indicated that the suspect 
was driving a 1990's darker Chevrolet four-door car with "in
transits." 

On March 19, 2005, two LPD officers located a vehicle that 
matched the description of the vehicle from the U Stop burglary.  
They located this vehicle at an apartment complex on Arapahoe 
Street. After discussing the vehicle's similarities to the vehicle 
involved in the U Stop burglary, one officer opened the vehicle's 
left front door and pressed his foot on the brake pedal while 
the other officer observed the taillights. The observing officer 
noticed that one taillight was burned out or missing and that it 
was in the same position as the missing taillight on the vehicle 
driven by the suspect in the U Stop burglary.  

Other LPD officers charged with investigating these crimes 
created a photographic lineup of possible suspects. A photo
graph of Sanders was included in the lineup. An officer showed 
Pals the lineup on March 22, 2005, and Pals identified Sanders 
as the party responsible for the theft at Hy-Vee.
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On May 9, 2005, the State filed an information in the district 
court for Lancaster County in case No. CRO5-308 charging 
Sanders with theft by shoplifting in violation of Neb. Rev. Stat.  
§ 28-511.01 (Reissue 1995) for taking possession of goods or 
merchandise of the Hy-Vee located at 6919 0 Street on February 
27. On August 3, the State filed an information in the district 
court for Lancaster County in case No. CRO5-584 charging 
Sanders with three counts of burglary under Neb. Rev. Stat.  
§ 28-507 (Reissue 1995) for breaking and entering the respective 
premises of Village Market, U Stop, and Williams Cleaners.  

On August 11, 2005, the State filed a motion to join the 
cases for trial. On August 12, Sanders filed a motion to sever 
the various counts in case No. CRO5-584 for separate trials.  
After a hearing on both motions, the district court concluded 
that the evidence in both cases would be similar and that, "[i]f 
believed, it displays a series of events which are all tied together 
by the testimony of a witness, to whom [Sanders] admitted all 
four offenses." The court concluded that Sanders would not be 
prejudiced by having all four counts tried together and therefore 
consolidated the cases for trial.  

Sanders filed several evidentiary motions that are relevant to 
this appeal. He filed a motion to suppress any evidence of iden
tification of him by Pals, including an in-court identification, 
which motion the court overruled. The court also determined, 
after a hearing requested by Sanders, that statements made by 
Sanders to private citizens were made freely, voluntarily, know
ingly, and intelligently and were therefore admissible at trial.  
Finally, during trial, Sanders orally moved to suppress evidence 
obtained as a result of the warrantless search of his vehicle on 
March 19, 2005. The court also overruled this motion.  

A jury trial was held from September 14 to 22, 2005. The 
jury returned a verdict of guilty on all counts. A judgment was 
subsequently entered, and Sanders was sentenced to 1 to 3 years' 
imprisonment for theft by shoplifting and 2 to 3 years' imprison
ment for each count of burglary.  

On November 3, 2005, Sanders filed a notice of appeal in each 
case. However, because Sanders failed to include the required 
documents with the notice of appeal in case No. CR05-308, an 
appeal was not docketed in that case. Sanders, with the assistance
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of new counsel, filed a motion for postconviction relief, claiming 
that he was denied effective assistance of counsel because his 
trial counsel failed to perfect his appeal and caused him to lose 
the opportunity for appellate review. On April 19, 2006, after an 
evidentiary hearing was held, the district court granted Sanders' 
request for a new direct appeal and Sanders was given 30 days 
from the date of the order to file a direct appeal. On May 3, 
Sanders filed a notice of appeal in case No. CRO5-308.  

The two cases have been consolidated on appeal.  

III. ASSIGNMENTS OF ERROR 
Sanders alleges, consolidated and restated, that the district 

court erred in (1) denying his motion to suppress an in-court 
identification of him by Pals; (2) granting the State's motion 
for joinder and denying his motion to sever the cases for trial; 
(3) denying his motion to suppress evidence obtained as the 
result of a warrantless search of his vehicle; and (4) denying 
him effective assistance of counsel in pretrial proceedings and 
at trial, because (a) Sanders' trial counsel ignored the impor
tance of whether Sanders' admissions to private citizens were 
voluntarily made and then, at trial, failed to object to the use of 
the admissions and (b) during closing arguments, trial counsel 
failed to object to statements of the prosecutor's opinion regard
ing Sanders' guilt.  

IV. ANALYSIS 
1. MOTION TO SUPPRESS IN-COURT IDENTIFICATION 

In his first assignment of error, Sanders asserts that the dis
trict court erred in denying his motion to suppress Pals' in-court 
identification. In support of this assignment, Sanders argues 
that Pals "was unsure of his recollection of individuals he saw 
the night of the theft at the HyVee grocery [and that] Pals did 
not identify Sanders as the person taking cigarettes in the store, 
rather, that Sanders was in the store the night of the theft." Brief 
for appellant at 16. Specifically, Sanders argues that Pals had a 
limited view of the theft suspect and that his description of the 
suspect did not match his description of the second person he 
saw exiting Hy-Vee. Sanders also points out that Pals expressed 
uncertainty about the suspect's identity and recanted his initial 
description of the suspect by writing a letter to the police to
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change details about his description. Sanders therefore asserts 
that under the totality of the circumstances, Pals' identification 
of Sanders was "unnecessarily suggestive and conducive to ir
reparably mistaken identification." Id.  

(a) Scope of Review 
[1] A trial court's ruling on a motion to suppress is to be 

upheld on appeal unless its findings of fact are clearly errone
ous. State v. Newman, 250 Neb. 226, 548 N.W.2d 739 (1996). In 
determining whether a trial court's findings on a motion to sup
press are clearly erroneous, an appellate court does not reweigh 
the evidence or resolve conflicts in the evidence, but, rather, 
recognizes the trial court as the finder of fact and takes into 
consideration that it observed the witnesses. Id.  

(b) Application of Law to Facts 
[2-4] An identification procedure is constitutionally invalid 

only when it is so unnecessarily suggestive and conducive to 
an irreparably mistaken identification that a defendant is denied 
due process of law. State v. Smith, 269 Neb. 773, 696 N.W.2d 
871 (2005). Whether identification procedures were unduly sug
gestive and conducive to a substantial likelihood of irreparable 
mistaken identification is to be determined by a consideration of 
the totality of the circumstances surrounding the procedures. Id.  
The factors to be considered are the opportunity of the witness 
to view the criminal at the time of the crime, the witness' degree 
of attention, the accuracy of the witness' prior description of the 
criminal, the level of certainty demonstrated by the witness, and 
the length of time between the crime and the identification. Id.  
See, also, Neil v. Biggers, 409 U.S. 188, 93 S. Ct. 375, 34 L.  
Ed. 2d 401 (1972).  

[5,6] An in-court identification may properly be received in 
evidence when it is independent of and untainted by illegal pre
trial identification procedures. Smith, supra. A primary factor in 
determining whether an independent basis for an in-court identi
fication exists is the opportunity afforded the witness to observe 
the defendant in circumstances free from taint. Id.  

[7,8] Discrepancies and errors in identification where there 
is an adequate foundation are matters for a jury determination.  
State v. Evans, 187 Neb. 474, 192 N.W.2d 145 (1971). A witness'



15 NEBRASKA APPELLATE REPORTS

credibility and weight to be given to testimony are matters for 
determination and evaluation by a fact finder. State v. Huebner, 
245 Neb. 341, 513 N.W.2d 284 (1994), abrogated on other 
grounds, State v. Morris, 251 Neb. 23, 554 N.W.2d 627 (1996).  

At the hearing on Sanders' motion to suppress evidence of 
identification, Pals testified that during the early morning hours 
of February 27, 2005, he was working at the Hy-Vee at 6919 
O Street. That particular store is open 24 hours a day. He testi
fied that at approximately 4 a.m., he witnessed an individual 
removing cigarette cartons from a case that was positioned 
behind the counter of an express lane and placing the cartons 
into grocery bags. Pals approached the individual and asked the 
individual what he was doing. The individual responded that he 
was going to buy $500 worth of cigarettes. Pals testified that 
during this encounter, he was unable to see the individual's face 
because the individual always kept his face turned away from 
Pals. However, he was able to observe that the individual had 
no hood on, was a male, was wearing "kind of a light green or 
greenish type shirt and bluish type pants," and had black hair.  

According to Pals, once the individual finished gathering 
cigarettes, he set the bags full of cigarettes on the floor of the 
express lane and asked Pals where the grocery carts were lo
cated. Pals directed him to the carts. After receiving Pals' direc
tions, the individual walked toward the carts, informing Pals that 
he was going to do more shopping. He left the cigarettes in the 
express lane. Pals still did not have a chance to see the individ
ual's face up to that point.  

While the individual was out of Pals' sight, Pals attempted 
to watch the bags of cigarettes gathered by the suspect but also 
continued working. He shampooed a rug near the front of the 
store. He testified that no other customers were in the store at 
this time. He next saw the individual when he "encountered him 
coming from the back." Pals testified that he saw the individual 
walking toward him and first noticed him when he was about 10 
feet away. Pals stated that at this time, the individual "seemed to 
have a hood on." Pals continued, "[He] looked like his clothes 
was [sic] pretty much covered by a coat, full-length black coat.  
And his hood like covered his face like that so I couldn't get too 
good a look." Pals subsequently clarified that the hood did not
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cover the front of the individual's face, but was around his face.  
Pals then testified that as the individual approached, he was able 
to see the individual's face. He said that he got a look at the 
individual's face for "maybe 10, 20 seconds, I don't know, 30, 
whatever time it took [him] to walk [out of the store]." Pals tes
tified that when he saw the individual, Pals was paying "[v]ery 
close [attention]" and the lighting in the store was "good." 

After the individual exited the store, Pals noticed that the 
bags of cigarettes were gone. Pals quickly searched for the ciga
rettes, then exited the store. He asked the individual who had 
just exited the store where the cigarettes were. That individual 
responded that he did not have them. Pals testified that it was 
very dark out that night, but he also said that there was "a nice 
big light overhead in the parking lot that was lit." He saw the 
suspect's face, but "at quite a distance" from across the parking 
lot. The suspect then drove away.  

After the suspect left, Pals contacted the police. When the 
police arrived, Pals gave a description of the suspect. Pals testi
fied that he described the suspect to the police as being 5 feet 
10 inches tall and 180 pounds. He further told the police that 
the suspect was "maybe in his twenties" in age, but could have 
been in his thirties. He initially thought that the suspect seemed 
to be African-American, but noted that "later I thought back and 
thought that wasn't accurate, so I wrote to the chief [of police] 
and said [the suspect] was awfully light skinned, so I could 
not say for sure if he was black." He said he did not remember 
whether the suspect had facial hair.  

Pals testified that on March 22, 2005, a police officer showed 
him a photographic lineup containing photographs of six indi
viduals. Pals identified Sanders in the lineup and told the police 
officer that Sanders was the individual whom he saw in Hy-Vee 
on February 27. Pals said that he had no hesitation when he 
identified Sanders, and when asked how sure he was that 
Sanders was the individual he saw in the store on the night in 
question, he responded, "I think close to 100 percent I think." 
Pals later testified that the officer who showed him the photo
graphs did not suggest any of the photographs to Pals and did 
not tell him that one of the individuals in the lineup was respon
sible for the theft. Pals also identified Sanders at the motion to
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suppress hearing. He stated that he was "100 percent" sure that 
Sanders was the individual he encountered in the store.  

Officer Jeremy Wilhelm, an officer with the LPD, testified 
that on February 27, 2005, at approximately 4 a.m., he was 
called to the Hy-Vee store at 6919 0 Street to investigate a theft.  
Upon his arrival, he met with Pals, and Pals gave him a descrip
tion of the suspect. According to Wilhelm, Pals described the 
suspect as a "lighter skinned black man." He also testified that 
on March 22, he showed Pals a lineup with six numbered photo
graphs on it. After doing so, he instructed Pals to, among other 
things, "[c]arefully review all photographs before you make any 
decisions. This group of photographs may or may not contain a 
picture of the person who committed the crime now being inves
tigated. Keep in mind that hairstyles, beards, and moustaches 
may be easily changed." 

Wilhelm testified that Pals identified Sanders. Wilhelm denied 
pointing out any photograph in particular to Pals. Wilhelm testi
fied that he was familiar with Sanders, and Wilhelm identified 
him at the hearing. When asked to describe Sanders at the time 
of the hearing, Wilhelm described him as "[1]ight skin, black 
male, beard, long dark curly hair .... 165 to 170 [pounds]." 

The district court overruled Sanders' motion to suppress Pals' 
identification, concluding that "the identification procedure was 
not 'unnecessarily suggestive and conducive to an irreparably 
mistaken identification."' The court noted that although Pals 
had a short time to observe Sanders' face up close in the store, 
he had additional time to view Sanders in the well-lit parking 
lot. The court concluded, "There was sufficient observation of 
[Sanders] by Pals that the identification should be submitted to 
the jury for its consideration." At trial, Pals identified Sanders 
as the individual he saw in the Hy-Vee store on the night of 
the theft.  

The district court's findings of fact were not clearly errone
ous. There is nothing in the record indicating that the identifica
tion procedure used by Wilhelm was "unnecessarily suggestive" 
or "conducive to an irreparably mistaken identification." State v.  
Smith, 269 Neb. 773, 784, 696 N.W.2d 871, 882 (2005). Both 
Pals and Wilhelm testified that Wilhelm in no way suggested a 
particular photograph to Pals. Our review of the lineup reveals
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nothing "unduly suggestive" about the presentation of the pho
tographs in the lineup. See id.  

For the sake of completeness, we also determine that Pals' 
in-court identification of Sanders was based on Pals' observa
tions of the suspect on the night of the theft and there is nothing 
to indicate a substantial likelihood of mistaken identity. Pals 
testified that he saw the individual's face as he walked past 
Pals and that Pals was paying very close attention at this time.  
Approximately 1 month passed between the theft and his initial 
identification of Sanders.  

While Pals admitted that at some point after he first described 
the suspect to the police, he wrote a letter to the chief of police 
and told him that the suspect's skin was lighter than Pals ini
tially thought, he explained at trial that he wrote the letter to 
the chief not because his opinion of what he had seen changed, 
but because he wanted to "just add . . . more details which [he] 

thought were more accurate with regard to who the suspect 
might be." He also stated that the suspect's race was not easy 
to discern. This testimony is supported by Wilhelm's descrip
tion of Sanders as an African-American who has light skin.  
Further, Pals testified that he was very certain that the person 
he identified in the photograph was the individual whom he 
saw in the Hy-Vee store on the night in question. Any questions 
regarding discrepancies in Pals' description were to be resolved 
by the jury. See State v. Evans, 187 Neb. 474, 192 N.W.2d 145 
(1971). Further, questions about whether Pals' description indi
cates that more than one customer was in the store during the 
theft were factual matters to be resolved by the jury. See State 
v. Huebner, 245 Neb. 341, 513 N.W.2d 284 (1994), abrogated 
on other grounds, State v. Morris, 251 Neb. 23, 554 N.W.2d 
627 (1996).  

(c) Resolution 
Because the district court's findings were not clearly errone

ous, Sanders' first assignment is without merit.  

2. JOINDER 

In his second assignment of error, Sanders asserts that the 
district court erred in granting the State's motion for joinder 
and denying his motion for severance. He argues that joinder
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of the cases prejudiced him during trial. He argues specifically 
that "when . . . Pals testified [about the theft at Hy-Vee and 
placed Sanders at the Hy-Vee during the early morning hours 
of February 27, 2005], his testimony improperly bolstered the 
State's evidence of the burglaries." Brief for appellant at 21.  
He further argues that Pals' testimony would not have been 
admissible in a separate trial for the burglaries and that there
fore Sanders was prejudiced when these offenses were joined 
for trial.  

The State points out the many similarities between all of the 
crimes and argues that Sanders failed to establish that he was 
prejudiced by the joinder. The State argues that because a pri
vate citizen testified that Sanders had confessed to her that he 
committed all of the crimes at issue, "Pals['] identification of 
Sanders in no way impermissibly prejudiced Sanders." Brief for 
appellee at 12.  

(a) Scope of Review 
[9,10] A trial court's ruling on a motion for consolidation of 

prosecutions properly joinable will not be disturbed on appeal 
absent an abuse of discretion. State v. Perry, 268 Neb. 179, 681 
N.W.2d 729 (2004). Severance is not a matter of right, and a 
ruling of the trial court with regard thereto will not be disturbed 
on appeal absent a showing of prejudice to the defendant. State 
v. Mowell, 267 Neb. 83, 672 N.W.2d 389 (2003).  

(b) Application of Law to Facts 
Pursuant to Neb. Rev. Stat. § 29-2002(2) (Reissue 1995), 

"The court may order two or more indictments, informations, 
or complaints . . . to be tried together if the offenses could have 
been joined in a single indictment, information, or complaint 

." Two or more offenses may be joined in the same indict
ment, information, or complaint if the offenses charged are "of 
the same or similar character or are based on the same act or 
transaction or on two or more acts or transactions connected 
together or constituting parts of a common scheme or plan." 
§ 29-2002(1). However, "[i]f it appears that a defendant . . .  
would be prejudiced by a joinder of offenses . . . the court may 
order an election for separate trials . . . ." § 29-2002(3).
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[11-13] When determining whether the offenses were prop
erly joined, appellate courts in this state undertake a two-stage 
analysis. See State v. Freeman, 253 Neb. 385, 571 NW.2d 276 
(1997). First, the appellate court must determine whether the 
offenses are properly joinable under § 29-2002(1). See State v.  
Dandridge, 1 Neb. App. 786, 511 N.W.2d 527 (1993). In the 
instant case, all of the charges brought against Sanders are simi
lar in nature. Three of the four charges were for stealing ciga
rettes. In all but one of the offenses, the perpetrator broke into a 
business by throwing a rock through a glass door or window. All 
of the offenses were part of a common scheme or plan. They all 
occurred during the early morning hours of February 27, 2005.  
A similar vehicle was identified at more than one of the crime 
scenes. Further, a private citizen testified that Sanders admitted 
to her that he committed all of the crimes he was charged with 
and told her that he committed them all in the early morning 
hours of February 27. Multiple witnesses would be called to 
testify at both trials had the cases been tried separately. If two 
or more offenses are properly joinable, courts must next deter
mine whether joinder would be prejudicial to the defendant. See 
id. A defendant opposing joinder of charges has the burden of 
proving that joinder will be prejudicial to the defendant. State 
v. Garza, 256 Neb. 752, 592 N.W.2d 485 (1999). A defendant 
is not prejudiced by the joinder of charges where the evidence 
relating to both offenses would be admissible in a trial of either 
offense separately. Freeman, supra. The evidence will be admit
ted if it is similar to and reasonably related to the offending 
conduct and is presented in a manner in which the prejudice 
does not outweigh its probative value. Id.  

Pursuant to Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) 
(Reissue 1995), evidence of other crimes, wrongs, or acts is 
not admissible to prove the character of a person in order to 
show that he or she acted in conformity therewith. Evidence of 
other crimes may, however, be admissible for other purposes, 
such as proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. Id.  
Evidence of other crimes, wrongs, or acts may be admitted 
where the evidence is so related in time, place, and circum
stances to the offense charged as to have substantial probative
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value in determining the accused's guilt of the offense in ques
tion. State v. Timmerman, 240 Neb. 74, 480 N.W.2d 411 (1992).  
It is within the discretion of the trial court to determine the 
admissibility of evidence of other wrongs or acts, and the trial 
court's decision will not be reversed absent an abuse of that 
discretion. Freeman, supra.  

Sanders was not prejudiced by joinder of the two cases for 
trial. Sanders argues that he was prejudiced in the burglary 
case by Pals' identification of Sanders as the individual in the 
Hy-Vee store the night the crimes were perpetrated. However, 
we determine that Pals' identification of Sanders would have 
been admissible at a separate trial on the burglary charges to 
establish a method of operation, opportunity, and a common 
plan. Pals' identification of Sanders would be admissible to 
show that Sanders was potentially involved in a very similar 
crime that occurred during the same timeframe as the burglar
ies and would therefore have probative value. See Timmerman, 
supra.  

(c) Resolution 
Because the trial court did not abuse its discretion by joining 

the cases for trial and Sanders was not prejudiced by joinder of 
the cases, this assignment is without merit.  

3. MoTION TO SUPPRESS EVIDENCE SEIZED 

FROM SANDERS' VEHICLE 

Sanders argues that the district court erred in denying his 
motion to suppress evidence discovered during a warrantless 
search of his vehicle. Sanders argues that the circumstances 
surrounding the search do not provide grounds for the appli
cation of an exception to the warrant requirement. He argues 
specifically that the officers lacked probable cause to conduct 
the search and that the evidence sought during the search was 
"not readily destroyable, thereby eliminating any reason time 
to obtain a warrant would impede an investigation." Brief for 
appellant at 26.  

The State responds with two arguments. First, the State argues 
that Sanders waived the right to object on Fourth Amendment 
grounds to the admission of evidence obtained during the search.  
The State argues that because Sanders did not object on Fourth
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Amendment grounds to testimony offered at trial that an investi
gating officer entered Sanders' vehicle and pressed on its brake 
pedal, the defense waived the right to object to the offer of any 
evidence discovered during the warrantless search of Sanders' 
vehicle. Second, the State argues that the officers had probable 
cause to search Sanders' vehicle.  

(a) Scope of Review 
[14,15] A trial court's ruling on a motion to suppress, apart 

from determinations of reasonable suspicion to conduct investi
gatory stops and probable cause to perform warrantless searches, 
is to be upheld on appeal unless its findings of fact are clearly 
erroneous. In making this determination, an appellate court 
does not reweigh the evidence, but, rather, recognizes the trial 
court as the finder of fact and takes into consideration that it 
observed the witnesses. State v. Scovill, 9 Neb. App. 118, 608 
N.W.2d 623 (2000). A trial court's ultimate determinations 
of reasonable suspicion to conduct an investigatory stop and 
probable cause to perform a warrantless search are reviewed de 
novo. Id.  

(b) Application of Law to Facts 
On March 19, 2005, Officers Timothy Cronin and Tracy 

Graham were on duty. Their shift began at 11 p.m. the previous 
evening and continued until 7 a.m. on the 19th. During their 
shift, they went to an apartment complex on Arapahoe Street 
(hereinafter the Arapahoe address) to execute a warrant for 
Sanders' arrest on charges unrelated to those at issue on this 
appeal. While at the Arapahoe address, they observed a vehicle 
that they believed was the vehicle that was being sought in 
connection with the U Stop burglary (the U Stop vehicle). To 
determine whether the vehicle was the same, Graham observed 
the vehicle's taillights while Cronin pressed his foot on the 
vehicle's brake pedal. Graham observed that one taillight was 
missing or burned out. It was later discovered that this vehicle 
belonged to Sanders.  

At trial, Cronin testified that he had seen a photograph of 
the U Stop vehicle before he went on duty on March 18 and 
was therefore familiar with its characteristics. He testified that 
the vehicle he observed at the Arapahoe address matched the
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description of the U Stop vehicle. He described the vehicle he 
saw at the Arapahoe address as a "Buick Somerset, or similar, 
taillights strung from one end to the other." He also testified that 
he saw in-transit stickers and packs of cigarettes lying inside the 
vehicle.  

The prosecutor then asked Cronin how he was able to deter
mine that the vehicle was missing a taillight, to which he re
sponded, "I pressed the brake pedal and . . . Graham was stand
ing behind me." Counsel for Sanders objected to this testimony 
on grounds that it was hearsay and violated the confrontation 
clause. The trial court sustained Sanders' objection and struck 
this testimony.  

After both parties finished questioning Cronin, Sanders' 
counsel argued that the officers' search of Sanders' vehicle vio
lated the Fourth Amendment and requested the court to suppress 
evidence discovered during the search. The court therefore inter
rupted the trial to hold a hearing on this issue.  

At the hearing, Cronin's testimony greatly overlapped his 
trial testimony, although he added a few additional details. He 
testified that the vehicle at the Arapahoe address had "on the 
bottom portion of the window . . . markings as if in-transits 
had been there in recent time." He also noted that the vehicle's 
driver's-side door was not secured and was open.  

At the hearing, Graham testified that she was involved in the 
investigation of the February 27, 2005, break-in at the U Stop 
and reviewed the surveillance video from that store on the night 
of the break-in. She said she watched the surveillance video 
many times in order to obtain a vehicle description. She testified 
that she suspected that the vehicle at the Arapahoe address was 
the same vehicle as the one driven by the suspect who burglar
ized the U Stop, because it had marks from previous in-transit 
stickers, the color was similar, the taillights extended across the 
rear of the vehicle, and it was a Buick Somerset. She testified 
that Cronin tapped the vehicle's brakes and that when he did 
this, she observed that one taillight did not light up. The posi
tion of the unlit taillight was the same as the position of the unlit 
taillight on the U Stop vehicle.  

After this testimony, the trial court overruled Sanders' motion 
to suppress. The court reasoned that the officers had probable
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cause to search the vehicle to determine if the taillight pattern 
matched the U Stop vehicle's taillight pattern.  

We first conclude that Sanders did not waive his right to object 
to the admission of evidence discovered during the warrantless 
search of his vehicle. We recognize that if a party fails to make a 
timely objection to evidence, the party waives the right to assert 
on appeal prejudicial error concerning the evidence received 
without objection. State v. Rodgers, 237 Neb. 506, 466 N.W.2d 
537 (1991). Objection to the admission of evidence is not timely 
unless it is made at the earliest opportunity after the ground for 
the objection becomes apparent. Id.  

We do not agree with the State that because Sanders did not 
object on Fourth Amendment grounds to Cronin's testimony 
that he entered Sanders' vehicle and pressed his foot on the 
brake pedal, Sanders waived the right to object to the admission 
of evidence discovered during the officers' search of Sanders' 
vehicle. Cronin did not offer testimony regarding any evidence 
discovered as a result of his entry into Sanders' vehicle and the 
subsequent search for evidence. Therefore, there was nothing to 
object to at this point. Sanders orally requested that the court 
suppress any evidence discovered by the officers during their 
search of Sanders' vehicle. Sanders then objected to Graham's 
testimony during trial regarding what she observed after Cronin 
pressed the vehicle's brake pedal. Sanders had not previously 
waived his right to object to this testimony.  

We now turn to the merits of this assignment. Sanders ar
gues that the warrantless search of his vehicle was not justi
fied and that evidence obtained by the State during the search 
should have been suppressed. The State counters that Cronin 
and Graham had probable cause to search the vehicle and that, 
therefore, evidence gathered during the warrantless search was 
admissible at trial.  

[16-18] The Fourth Amendment to the U.S. Constitution pro
tects people against unreasonable searches and seizures by the 
government. The Nebraska Constitution has a similar provision.  
See Neb. Const. art. 1, § 7. Warrantless searches and seizures 
are per se unreasonable under the Fourth Amendment, subject 
only to a few specifically established and well-delineated excep
tions, which must be strictly confined by their justifications.
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State v. Voichahoske, 271 Neb. 64, 709 N.W.2d 659 (2006). In 
the case of a search and seizure conducted without a warrant, 
the State has the burden of showing the applicability of one or 
more of the exceptions to the warrant requirement. Id.  

"Less rigorous requirements govern searches of automo
biles, not only because of the element of mobility, but 
because the expectation of privacy with respect to one's 
automobile is significantly less than that relating to one's 
home or office. . . . One has a lesser expectation of privacy 
in a motor vehicle because its function is for transportation 
purposes and it seldom serves as one's residence or as the 
repository of personal effects... . As such, the recognized 
exceptions to the Fourth Amendment's warrant require
ment as applied to automobiles include probable cause, 
exigent circumstances, consent, search incident to arrest, 
inventory search, and plain view." 

State v. Scovill, 9 Neb. App. 118, 125, 608 N.W.2d 623, 630 
(2000) (citations omitted), quoting State v. Konfrst, 251 Neb.  
214, 556 N.W.2d 250 (1996).  

When addressing the automobile exception, the U.S. Supreme 
Court has held: 

Our first cases establishing the automobile exception to 
the Fourth Amendment's warrant requirement were based 
on the automobile's "ready mobility," an exigency suf
ficient to excuse failure to obtain a search warrant once 
probable cause to conduct the search is clear. . . . More 
recent cases provide a further justification: the individual's 
reduced expectation of privacy in an automobile, owing to 
its pervasive regulation. . . . If a car is readily mobile and 
probable cause exists to believe it contains contraband, 
the Fourth Amendment thus permits police to search the 
vehicle without more.  

Pennsylvania v. Labron, 518 U.S. 938, 940, 116 S. Ct. 2485, 135 
L. Ed. 2d 1031 (1996) (citations omitted).  

Since Labron, this state's appellate courts have not directly 
addressed whether the automobile exception allows police to 
search an unoccupied vehicle parked in a residential area; how
ever, in several cases, the U.S. Court of Appeals for the Eighth 
Circuit has concluded that such searches are permissible under
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the automobile exception. See, U.S. v. Fladten, 230 F.3d 1083 
(8th Cir. 2000) (unoccupied vehicle in driveway); Capraro v.  
Bunt, 44 F.3d 690 (8th Cir. 1995) (truck parked in defendant's 
driveway). In light of these decisions, we conclude that the auto
mobile exception applies in the instant case. Sanders' vehicle 
was readily mobile. The officers' search was permissible under 
the Fourth Amendment even though they did not have a search 
warrant, as long as the officers had probable cause to believe 
that the search would uncover evidence of a crime.  

[19] Probable cause means a fair probability that contraband 
or evidence of a crime will be found. Konfrst, supra. While 
probable cause escapes precise definition, we determine prob
able cause by an objective standard of reasonableness: whether 
the known facts and circumstances are sufficient to warrant a 
person of reasonable prudence in the belief that contraband or 
evidence of crime will be found. State v. Voichahoske, 271 Neb.  
64, 709 N.W.2d 659 (2006).  

The officers had probable cause to enter the vehicle in ques
tion to investigate whether all of its taillights were working.  
Cronin and Graham testified that Sanders' vehicle captured their 
attention because it looked very similar to the vehicle involved 
in the burglary at the U Stop. Sanders' vehicle and the U Stop 
vehicle shared many similar traits. Several very distinctive char
acteristics linked the two vehicles: (1) They both had taillights 
extending across the rear of the vehicle, and (2) the U Stop vehi
cle had an in-transit sticker on its back window and Sanders' 
vehicle had marks on its windows indicating that in-transit stick
ers had been recently removed and had in-transit stickers lying 
inside it. Further, Cronin testified that from looking through the 
window of Sanders' vehicle, he saw packs of cigarettes. At least 
one pack he saw was a brand of cigarettes that had been stolen 
from the U Stop. These facts and circumstances were sufficient 
to warrant a person of reasonable prudence in the belief that 
contraband or evidence of crime would be found in Sanders' 
vehicle. See Voichahoske, supra.  

We also recall that the driver's-side door to Sanders' vehicle 
was unlocked and was in fact open approximately 1 inch. This 
fact reinforces our conclusion that the officers did not need a 
search warrant to enter the vehicle. Sanders' failure to secure
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his vehicle further diminished any expectation of privacy he may 
have had relating to his vehicle. See U.S. v. Gillis, 358 F.3d 386 
(6th Cir. 2004) (no reasonable expectation of privacy in vehicle 
that was unlocked and missing several windows).  

(c) Resolution 
Because the officers had probable cause to believe that evi

dence of a crime would be found in Sanders' vehicle, this as
signment of error is without merit.  

4. INEFFECTIVE ASSISTANCE OF COUNSEL 
In his final assignment of error, Sanders argues that because 

his trial counsel failed to properly address whether incriminat
ing statements made by Sanders to private citizens were vol
untary and, during closing arguments, failed to object to the 
prosecutor's statements of opinion regarding Sanders' guilt, 
Sanders was denied effective assistance of counsel.  

(a) Scope of Review 
[20] Appellate review of a claim of ineffective assistance of 

counsel is a mixed question of law and fact. When reviewing 
a claim of ineffective assistance of counsel, an appellate court 
reviews the factual findings of the lower court for clear error.  
Concerning questions of counsel's performance or prejudice 
to the defendant as part of the two-pronged test articulated in 
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.  
Ed. 2d 674 (1984), an appellate court reviews such legal deter
minations independently of the lower court's decision. State v.  
Williams, 269 Neb. 917, 697 N.W.2d 273 (2005).  

(b) Application of Law to Facts 
[21] Claims of ineffective assistance of counsel raised for 

the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient 
to adequately review the question. When the issue has not been 
raised or ruled on at the trial court level and the matter neces
sitates an evidentiary hearing, an appellate court will not address 
the matter on direct appeal. State v. Molina, 271 Neb. 488, 713 
N.W.2d 412 (2006). In this case, the record is sufficient for us 
to adequately review this assignment.
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[22] To state a claim of ineffective assistance of counsel 
under Strickland, supra, and demonstrate that a conviction must 
be overturned, a defendant must show that his or her counsel's 
performance was deficient and that this deficient performance 
actually prejudiced his or her defense. State v. Nesbitt, 264 
Neb. 612, 650 N.W.2d 766 (2002). These two prongs may be 
addressed in either order, but if it is more appropriate to dis
pose of an ineffectiveness claim due to the lack of sufficient 
prejudice, that course should be followed. See id. For purposes 
of this appeal, we assume without deciding that Sanders' coun
sel's performance was deficient and therefore dispose of this 
assignment by determining whether Sanders was prejudiced by 
his counsel's performance.  

[23] To prove prejudice for a claim of ineffective assistance of 
counsel, the defendant must show there is a reasonable probabil
ity that but for counsel's unprofessional errors, the result of the 
proceeding would have been different. State v. Moyer, 271 Neb.  
776, 715 N.W.2d 565 (2006). A reasonable probability is a prob
ability sufficient to undermine confidence in the outcome. Id.  

(i) Voluntariness of Sanders' Statements 
On September 9, 2005, at a pretrial hearing, Sanders' coun

sel orally requested a hearing on whether statements made by 
Sanders to private citizens were voluntary. A hearing was held 
on the same day. At the hearing, Tammy Alt testified that on 
June 7, Sanders made comments to her about "places he had 
robbed" and told her that that he stole cigarettes. She stated 
that he "appeared to be drunk" and that "it seemed like he was 
disoriented in some way." Alice Williams testified that Sanders 
discussed the Hy-Vee theft with her on two separate occa
sions. According to Alice, Sanders made comments that "they 
couldn't prove anything because the clerk that identified him 
identified him as a Hispanic male . . . . And the clerk was . ..  

old." Brittany Williams testified that Sanders admitted to her 
during various conversations he committed all of the crimes he 
was charged with and that he told her details regarding all four 
crimes, including that he was driving his Buick Somerset when 
he committed these crimes.
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All of the private citizens were asked by the prosecutor 
whether, at the time Sanders made incriminating statements, the 
citizens threatened Sanders or made promises in order to get 
him to make the statements. Each denied making any threats 
or promises. Brittany and Alice testified that they did not 
coerce Sanders into making the statements. Brittany testified 
that Sanders made the statements voluntarily, freely, and intel
ligently and seemed to know what he was saying. Alice testified 
that Sanders understood the conversations when he made the 
statements. She testified that while he was confused and "[i]n 
and out" during one conversation, he was consistent when he 
talked about the Hy-Vee theft.  

On cross-examination, Sanders' counsel did not ask these 
witnesses their opinions regarding Sanders' mental state and did 
not investigate whether Sanders' mental state affected whether 
these statements were voluntarily given. He failed to do this 
despite the fact that Alice and Brittany testified that Sanders was 
in a mental health facility when he made some of the incriminat
ing statements. The court ruled that Sanders voluntarily made all 
of the statements.  

Sanders argues that his trial counsel dodged the purpose of 
the hearing by failing to question the witnesses on the issue 
of Sanders' mental health commitment and that his trial coun
sel failed to object to the use of Sanders' statements at trial.  
According to Sanders, these mistakes prejudiced his defense.  
When questioned by the judge, Sanders' counsel stated that it 
was not the defense's theory that statements made by Sanders 
while he was in a mental health center were not voluntary.  

[24] On questioned voluntariness, an accused's statement, 
whether an admission or a confession, made to private citizens, 
as well as to law enforcement personnel, must be voluntary 
as determined by a court for admissibility and as a fact ascer
tained by the jury. State v. Kula, 260 Neb. 183, 616 N.W.2d 
313 (2000).  

[25-27] To meet the requirement that a defendant's statement, 
admission, or confession was made freely and voluntarily, the 
evidence must show that such statement, admission, or confes
sion was not the product of any promise or inducement-direct, 
indirect, or implied-no matter how slight. State v. Melton,
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239 Neb. 790, 478 N.W.2d 341 (1992). Whether a confession, 
statement, or admission was made knowingly, intelligently, and 
voluntarily depends on the totality of the circumstances. State v.  
Johnson, 242 Neb. 924, 497 N.W.2d 28 (1993). A preliminary 
determination by the trial court that a statement was made vol
untarily will not be disturbed on appeal unless clearly wrong.  
State v. Phelps, 241 Neb. 707, 490 N.W.2d 676 (1992).  

[28] The mere fact of intoxication is not conclusive on the 
issue of voluntariness of a statement or a consent given by a de
fendant. Melton, supra. A defendant must be so intoxicated that 
he is unable to understand the meaning of his statements. Id.  

[29] Mental illness, like age, education, and intelligence, is 
a relevant factor in the totality test. State v. Dickson, 223 Neb.  
397, 389 N.W.2d 785 (1986). However, no per se rule invali
dates the volunteered statement of a mentally ill defendant. Id.  
Such statements are subject to the general rule that a statement 
freely and voluntarily given without any compelling influences 
is admissible. Id.  

In the instant case, even if Sanders' counsel had more aggres
sively challenged the voluntary nature of Sanders' statements 
and objected to their admission at trial, there is no reason
able probability that the district court would have determined 
that these statements were involuntarily made and would have 
therefore excluded them. See, State v. Smith, 269 Neb. 773, 
696 N.W.2d 871 (2005); State v. Tucker, 257 Neb. 496, 598 
N.W.2d 742 (1999). During the hearing, each witness testified 
that she did not coerce or threaten Sanders in order to compel 
him to make incriminating statements, or make any promises 
in exchange for the statements. The circumstances surround
ing the admissions do not indicate that they were anything 
but voluntarily made. Further, while Alt testified that Sanders 
appeared drunk and seemed mentally confused when he spoke 
to her about the burglaries, nothing in the record indicates that 
Sanders was so intoxicated that he was unable to understand the 
meaning of his statements, and Alt noted that Sanders was con
sistent when talking about the Hy-Vee theft. After considering 
the totality of the circumstances, we conclude that Sanders was 
not prejudiced by his trial counsel's performance.
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(ii) Prosecutor's Statements of Opinion 
In the course of the prosecutor's rebuttal during closing argu

ments, the prosecutor stated, "The burden of proof is on the 
State. And the State accepts that. And I believe the State has met 
that in all these charges." The prosecutor also used the phrase 
"I submit to you" several times during her rebuttal. Sanders 
argues that his counsel's failure to object to these statements and 
request a mistrial prejudiced him.  

[30] It is highly improper and generally prejudicial for a 
prosecuting attorney in a criminal case to declare to the jury his 
or her personal belief in the guilt of the defendant, unless such 
belief is given as a deduction from evidence. See State v. Myers, 
244 Neb. 905, 510 N.W.2d 58 (1994), overruled in part on 
other grounds, State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 
(1998). The remarks of a prosecutor in his or her closing argu
ment which do not mislead and unduly influence the jury and 
thereby prejudice the rights of the defendant do not constitute 
misconduct. See State v. LeBron, 217 Neb. 452, 349 N.W.2d 
918 (1984).  

In the instant case, we determine that the prosecutor's state
ments were conclusions that were predicated upon the evidence.  
While the prosecutor couched her statements in terms of her 
beliefs, she was merely making deductions from the evidence.  
We further find that there is no evidence in the record that her 
statements misled or unduly influenced the jury. There was 
ample evidence of Sanders' guilt presented during trial, and the 
trial court instructed the jury that statements made by attorneys 
were not to be considered as evidence.  

(c) Resolution 
Because we conclude that Sanders was not prejudiced by any 

alleged misconduct by his counsel, this assignment is without 
merit.  

V. CONCLUSION 
For the foregoing reasons, we conclude that Sanders' assign

ments of error lack merit, and we therefore affirm.  
AFFIRMED.
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Filed May 22, 2007. No. A-05-1084.  

1. Summary Judgment. Summary judgment is proper when the pleadings and the 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law.  

2. Judgments. A judgment's meaning is determined, as a matter of law, by the con
tents of the judgment in question.  

3. Divorce: Insurance. The general rule is that divorce does not affect a beneficiary 
designation in a life insurance policy.  

4. Divorce: Property Settlement Agreements: Intent. If a dissolution decree and 
any property settlement agreement incorporated therein manifest the parties' intent 
to relinquish all property rights, then such agreement should be given that effect.  

Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Reversed and remanded for further 
proceedings.  

Thomas R. Lamb, of Anderson, Creager & Wittstruck, P.C., 
for appellant.  

Paula J. Metcalf for appellee.  

SIEVERS and CASSEL, Judges, and HANNON, Judge, Retired.  

CASSEL, Judge.  
After Mark L. Maxson and Marla J. Roberts divorced, 

Maxson died, leaving a life insurance policy naming Roberts 
as beneficiary. The district court for Lancaster County entered 
summary judgment against Roberts, requiring her to pay the 
death-benefit proceeds to Maxson's estate. Roberts appeals, 
and Tina L. Trueblood, the personal representative of Maxson's 
estate, cross-appeals. We conclude that the settlement agreement 
and the decree in the divorce do not show an intention to effect a 
change in Roberts' status as beneficiary. We reverse, and remand 
for further proceedings.  

BACKGROUND 
Maxson and Roberts were married on June 25, 1983. On 

June 26, 1991, Roberts (who at the time shared Maxson's
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surname) filed a petition for divorce. The district court for 
Lancaster County filed its decree of dissolution on July 23, 
1992. The decree incorporated the settlement agreement, and 
such agreement stated that it constituted a "full, final and com
plete settlement by [Maxson and Roberts] with respect to all 
property rights, interests and claims between them." Paragraph 4 
of the settlement agreement, which we quote in full in the analy
sis section below, recited the existence of separate life insurance 
policies owned by Maxson and Roberts and declared that each 
party would "retain as [his or her] own separate property [his 
or her] respective life insurance policy described above and any 
surrender value accrued thereunder." 

Maxson died on December 18, 2003, and Trueblood was sub
sequently appointed personal representative of Maxson's estate.  
At the time of Maxson's death, his life insurance policy was in 
effect, and Roberts remained the policy's named beneficiary. On 
April 12, 2004, Globe Life & Accident Insurance Co. issued a 
check for the proceeds of Maxson's policy to "Marla J. Maxson" 
in the amount of $24,763. However, the check was mailed to the 
attorney for Maxson's estate. The estate's attorney forwarded 
the check to Roberts, stating that perhaps she would be "back in 
touch with [Roberts] if it appears that the estate has a claim" on 
the life insurance policy. On July 7, the estate's attorney mailed 
Roberts a letter requesting her to return the insurance proceeds 
to Maxson's estate, based upon the language of the settlement 
agreement providing that Maxson would retain his life insur
ance policy.  

On December 23, 2004, Trueblood, as personal representative 
of Maxson's estate, filed a complaint alleging that the dissolu
tion decree and the settlement agreement between Maxson and 
Roberts terminated Roberts' rights in Maxson's life insurance 
benefits and asked that the court order Roberts to pay the estate 
the sum of $24,763, plus prejudgment interest, attorney fees, and 
costs. Roberts filed an answer to the complaint, admitting that 
she was Maxson's former spouse. With respect to paragraph 4 
of the settlement agreement, Roberts asserted such agreement 
manifested the intent that Maxson would have ownership of his 
life insurance policy and that he would "be able to do with said 
policy of insurance as he pleased from that date forward."
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Trueblood filed a motion for summary judgment. At the 
hearing on that motion, the district court received into evidence 
Trueblood's affidavit; the motion for summary judgment; the 
estate's complaint, which contained the decree of dissolution 
and the settlement agreement; Roberts' answer; and Roberts' 
affidavit in opposition to the motion for summary judgment.  

In its judgment entered on August 18, 2005, the district 
court found that the estate was entitled to judgment as a mat
ter of law and ordered Roberts to pay the estate the life insur
ance proceeds that were previously paid to her. The district 
court denied the estate's request for prejudgment interest, find
ing that Roberts did not obtain title to the proceeds by fraud, 
misrepresentation, or an abuse of an influential or confidential 
relationship and that therefore, there was no constructive trust.  
Roberts appeals, and Trueblood cross-appeals.  

ASSIGNMENTS OF ERROR 
Roberts asserts that the district court erred in granting the 

motion for summary judgment, because several operative facts 
are still in dispute, and in finding that the settlement agree
ment effectively disposed of Roberts' beneficiary interest. On 
cross-appeal, Trueblood asserts that the district court erred in 
not applying the constructive receipt doctrine in order to award 
prejudgment interest.  

STANDARD OF REVIEW 
[1] Summary judgment is proper when the pleadings and the 

evidence admitted at the hearing disclose that there is no genu
ine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party 
is entitled to judgment as a matter of law. Richards v. Meeske, 
268 Neb. 901, 689 N.W.2d 337 (2004).  

[2] A judgment's meaning is determined, as a matter of law, 
by the contents of the judgment in question. In re Interest of 
Teela H., 3 Neb. App. 604, 529 N.W.2d 134 (1995).  

ANALYSIS 
[3,4] Under Nebraska law, the general rule is that divorce 

does not affect a beneficiary designation in a life insurance 
policy. Pinkard v. Confederation Life Ins. Co., 264 Neb. 312,
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647 N.W.2d 85 (2002). This rule is based on the notion that 
the beneficiary's claim to the proceeds evolves from the terms 
of the policy rather than the status of the marital relationship.  
Id. But a spouse may waive such a beneficiary interest in a 
divorce decree. See id. See, also, Strong v. Omaha Constr Indus.  
Pension Plan, 270 Neb. 1, 701 N.W.2d 320 (2005). In Pinkard v.  
Confederation Life Ins. Co., 264 Neb. at 318, 647 N.W.2d at 89, 
the Nebraska Supreme Court directs us to focus upon 

the language of the dissolution decree and any agreement 
which sets forth the intentions of the parties concerning 
property rights. If the dissolution decree and any property 
settlement agreement incorporated therein manifest the 
parties' intent to relinquish all property rights, then such 
agreement should be given that effect. We make no distinc
tion among IRA's, life insurance proceeds, or other types 
of annuities that designate the beneficiary in the event of 
the death of the payee.  

The question before us, then, is whether the divorce documents 
in the instant case manifest that intent. Because we find sig
nificant differences in the divorce documents in the instant case 
from those in Pinkard and Strong, we reject the district court's 
decision finding such intent.  

In Pinkard, in addition to language stating that the parties 
agreed to execute documents necessary to carry out the agree
ment and that upon failure to do so, the decree would operate as 
a transfer, the agreement stated: 

"In consideration of the above and foregoing property and 
promises received, each party agrees to accept the benefit 
of this Property Settlement Agreement in full and complete 
satisfaction of all financial claims, monetary demands, sup
port, alimony, child support or property rights of any kind, 
including all claims that either may have as the widow or 
widower of the other party or otherwise; and all claims 
which he or she had, now has or might hereinafter have 
against the other in the event of his or her death as an 
heir at law, surviving spouse or otherwise; and each party 
waives any and all claims which he or she may have in any 
property now owned by the other or which may hereinafter 
be acquired by the other, except as hereinabove provided."
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264 Neb. at 316, 647 N.W.2d at 88 (emphasis supplied). Based 
on this language, the court concluded as a matter of law that 
Pinkard had relinquished her expectancy interest as the benefi
ciary of the annuity.  

In Strong, while describing Nebraska law as consistent with 
its application of federal common law, the Nebraska Supreme 
Court used the standard from Pinkard to determine whether 
a person had waived a beneficiary interest in a benefit plan 
governed by the Employee Retirement Income Security Act of 
1974 (ERISA). Once again, the court found as a matter of law 
that the dissolution decree language showed a waiver by the 
former spouse. The court relied upon language from the decree 
stating: 

"Each of the parties is awarded the ownership of the 
. . . personal property of every kind and description now in 
each party's possession, including bank accounts, automo
biles, 401K plans, retirement plans, insurance policies, and 
other intangible property now possessed by each or owned 
by each in their separate names ....  

... All property and money received and retained by the 
parties pursuant hereto, except as specifically provided to 
the contrary, shall be the separate property of the respec
tive parties, free and clear of any right, interest or claim of 
the other party and each party shall have the right to deal 
with and dispose of his or her separate property, both real 
and personal as fully and effectively as if the parties had 
never been married . . . ." 

Strong v. Omaha Constr. Indus. Pension Plan, 270 Neb. 1, 
12-13, 701 N.W.2d 320, 330 (2005) (emphasis omitted) (empha
sis supplied).  

As the dissenting opinion in Strong pointed out, 
whether a waiver has occurred often depends upon hairline 
distinctions. For example, in the Eighth Circuit, sometimes 
the failure to specify an exact interest in an employee 
benefit plan will result in a finding of no waiver. . . . Yet, 
sometimes broad, sweeping language means that a waiver 
was intended. . . . A decree that states a spouse is giving 
up "any interest" in a plan means no waiver was intended;
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but a decree that states giving up "any interest or claim" 
equates to a waiver. . . . Similarly, reciprocal language
both spouses giving up any interest in the other spouse's 
benefit plan-is . . . more indicative of an intent to waive 
than language in which only one spouse gives up an inter
est in the other spouse's benefit plan.  

Id. at 17-18, 701 N.W.2d at 333 (Connolly, J., dissenting). In 
our opinion, the decision in the case before us turns upon such 
a distinction.  

In the case before us, the dissolution decree adopted Maxson 
and Roberts' settlement agreement and directed them to perform 
its provisions. Both the decree and the settlement agreement 
contained language directing Maxson and Roberts to sign rea
sonably required documents to accomplish, respectively, the 
terms of the decree and the intentions of the agreement and 
stating that in the event of a failure to comply, the instrument 
would operate as a transfer. In our view, the only other language 
from these documents significant to our decision is found in 
paragraph 4 of the settlement agreement, which states: 

4. INSURANCE. [Roberts] is the owner of a policy of 
life insurance on her life issued by Globe Life & Accident 
Insurance Co., policy number .... [Maxson] is the owner 
of a policy of life insurance on his life issued by Globe Life 
& Accident Insurance Co., policy number .... Each party 
shall retain as [his or her] own separate property [his or 
her] respective life insurance policy described above and 
any surrender value accrued thereunder 

(Emphasis supplied.) 
In comparison to the language from the dissolution decrees 

considered by the court, respectively, in Pinkard v. Confederation 
Life Ins. Co., 264 Neb. 312, 647 N.W.2d 85 (2002), and Strong 
v. Omaha Constr. Indus. Pension Plan, 270 Neb. 1, 701 N.W.2d 
320 (2005), the language in the decree in the instant case fails 
to manifest the intent of Maxson and Roberts to relinquish all 
property rights. First, it provides that each shall "retain" his 
or her insurance policy as his or her separate property. Such 
language, where it speaks only of retaining existing separate 
property, cannot be construed as giving something up. After 
the dissolution, Maxson retained full ownership of his policy
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and the same incidents of ownership that he possessed prior 
to the divorce-including the right to designate a beneficiary 
and to change that designation at will. Second, the agreement 
contains no language evidencing any waiver or relinquishment 
by Roberts. Instead, Maxson and Roberts reciprocally agreed to 
maintain existing separate rights to property. That absence of 
language stands in stark contrast to the respective wording of 
the agreements and decrees in Pinkard and Strong.  

Trueblood also argues that paragraph 10 of the settlement 
agreement supports the district court's decision. That paragraph 
refers to Neb. Rev. Stat. § 30-2316 (Reissue 1989), which in 
turn expressly applies only to a surviving spouse's right to elec
tive share, the spouse's right to certain statutory allowances, 
and the spouse's right to other benefits that would pass to the 
spouse "by intestate succession or by virtue of the provisions 
of any will executed before the . . . property settlement." Id.  
Clearly, Roberts did not claim the policy proceeds by asserting 
a right to elective share or a right to statutory allowances. The 
death benefit of the insurance policy does not pass by intestate 
succession or by will; rather, the death benefit is based on the 
contract rights in the policy. By its terms, the language of the 
settlement agreement based on § 30-2316 does not apply to the 
property or interests concerned in the instant case. The settle
ment agreement does not supply the missing manifestation of 
intent to relinquish all property rights. Ultimately, the settlement 
agreement lacks any language that Maxson's intent was that 
Roberts could not receive the death benefit even if she was the 
named beneficiary of his life insurance policy.  

For these reasons, the district court erred in entering summary 
judgment for the estate, and we reverse, and remand the matter 
for further proceedings, remembering that Roberts did not file 
a cross-motion for summary judgment in her favor. Our con
clusion, of course, eliminates any need to discuss Trueblood's 
cross-appeal asserting that the estate should have received-an 
award of prejudgment interest. We reverse, and remand the 
cause to the district court for further proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

INBODY, Chief Judge, not participating.
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SIEVERS, Judge, concurring.  
While I concur in the result reached by my colleagues, I 

take this opportunity to explain that I view the law on the issue 
presented in this appeal differently than do my colleagues. My 
point of departure is that my colleagues apparently read the 
authority so that the inquiry into the parties' intent is limited to 
the contents of the divorce decree and/or property settlement. I 
believe that close scrutiny of the leading Nebraska case, Pinkard 
v. Confederation Life Ins. Co., 264 Neb. 312, 647 N.W.2d 85 
(2002), and its main underpinning, Larsen v. Northwestern Nat.  
Life Ins., 463 N.W.2d 777 (Minn. App. 1990), reveals that the 
inquiry into intent extends beyond the divorce documents and 
includes facts and events occurring after the divorce. And, in 
my view, such facts often are far more revealing of the parties' 
intent than the language of the divorce decree or property settle
ment agreement.  

The majority opinion has already dissected the Pinkard deci
sion in some detail, and thus, I focus on Larsen v. Northwestern 
Nat. Life Ins., supra, given our court's use of the Minnesota 
Court of Appeals decision. The Minnesota court addressed the 
question of who was the proper recipient of the proceeds of 
a life insurance policy following the death of the insured. In 
Larsen, the court explained: 

Ordinarily, marriage dissolution does not affect the right of 
the named beneficiary. When an insured does not change 
the beneficiary of his or her life insurance policy after a 
marriage dissolution, the ex-spouse beneficiary is entitled 
to the proceeds of the policy upon the death of the insured.  
This rule is based on the notion that the beneficiary's claim 
to the proceeds evolves from the terms of the policy rather 
than the status of the marital relationship. ...  

However, under certain circumstances the ex-spouse ben
eficiary may have surrendered his or her right by a property 
settlement, which may or may not have been incorporated 
into the dissolution decree. .... "Whether a property settle
ment agreement should be deemed to bar the [ex-spouse 
beneficiary's right to the insurance proceeds] is a question 
of the construction of the agreement itself. Where there is 
no provision that the effecting of the settlement agreement
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should deprive her of her rights as named beneficiary and 
she in fact remains named as beneficiary, the settlement 
agreement will not be given broader scope than its express 
terms specify." 

Id. at 779-80 (citations omitted). In finding that the former 
spouse in Larsen was not entitled to the proceeds of the life 
insurance policy, the Minnesota Court of Appeals said: 

Although neither the stipulation nor the dissolution decree 
specifically referred to the beneficiary designation of dece
dent's life insurance policy, we believe the references in 
the decree and stipulation granting "all right, title and 
interest [in those life insurance policies covering his or 
her respective life]" contemplated rights beyond the cash 
surrender value of the policy or the right merely to receive 
physical delivery of the policy.  

Id. at 780 (emphasis in original).  
However, the Minnesota court neither acknowledges nor dis

cusses the fact that the most significant right for a policy owner, 
often more valued than the cash surrender value, is the right 
to leave the death benefit to a person or entity of the policy 
owner's choosing. Notably, in Larsen, the divorce documents 
were completely silent on this point. With all due respect to 
the Minnesota court, I submit that the court simply made the 
language of the divorce stipulation that each party was awarded 
"all right, title and interest" in the policy into a beneficial inter
est waiver. The Minnesota court did this without explaining how 
an unmentioned waiver was present and without discussing the 
obvious fact that finding a waiver may well frustrate the owner's 
true intent with respect to the death benefit, because the court 
was effectively voiding a contract-of which the policy's named 
beneficiary is a third-party beneficiary.  

With what I perceive as shortcomings of the Larsen deci
sion noted, I find great significance in the fact that the Larsen 
court went well outside the language of the divorce documents 
by reciting facts that clearly justified the fiction that there was 
a waiver in the divorce documents. The Minnesota court justi
fied the finding of a waiver in the divorce documents by citing 
from the record several key pieces of evidence as follows: (1) 
the wife had inquired of her counsel about changing beneficiary
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designations, but was told by her counsel to wait until the disso
lution was final; (2) the wife was killed in an automobile acci
dent just 50 days after the entry of the final dissolution decree; 
and (3) there was evidence that the wife's intent was that in the 
event of her death, she wanted her property to go to her mother.  
Thus, I suggest that the Minnesota court's finding of a waiver 
in Larsen was really the result of looking beyond the divorce 
documents in order to ascertain that the wife's true intent was 
that her former husband not be her beneficiary and that while 
saying there was a waiver, the court was in reality simply giving 
effect to the wife's intent as revealed by collateral facts.  

This quite naturally takes me to the Pinkard court's admoni
tion that "[e]ach case must be evaluated based upon the facts 
indicating the parties' intent." Pinkard v. Confederation Life Ins.  
Co., 264 Neb. 312, 318, 647 N.W.2d 85, 89 (2002). This state
ment, by its terms, does not limit the evaluation of intent to that 
derived solely from the divorce documents. However, I respect
fully note that the quoted admonition can be seen as lacking 
consistency with another statement from the Pinkard opinion, 
as follows: 

[W]e believe that the focus of the inquiry should be upon 
the language of the dissolution decree and any agreement 
which sets forth the intentions of the parties concerning 
property rights. If the dissolution decree and any property 
settlement agreement incorporated therein manifest the 
parties' intent to relinquish all property rights, then such 
agreement should be given that effect.  

Id. (emphasis supplied).  
Therefore, I respectfully suggest that the Pinkard opinion 

leaves open the question of whether the search for intent is lim
ited to the divorce documents or whether the search can prop
erly extend to collateral facts. However, as said, it is significant 
that the Larsen decision, cited by the Pinkard court, obviously 
considered and used the collateral facts to find that the wife's 
intent was that her former spouse would not be her policy's 
beneficiary, even though he was still so named at the time of her 
untimely and unexpected death.  

I briefly note the dissent in Strong v. Omaha Constr Indus.  
Pension Plan, 270 Neb. 1, 701 N.W.2d 320 (2005), a decision
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discussed by the majority opinion. Justice Connolly's dissent, 
in which Justice Stephan joined, disagreed with the majority's 
decision to adopt the waiver rule instead of relying upon the 
plan-documents rule. Notably, Justice Connolly summarized 
the myriad of tests that have been developed for determining 
whether language in a divorce decree was sufficient to act as a 
waiver and concluded that "the waiver rule has not resulted in 
the predicted uniformity, but instead has provided an array of 
muddled and sometimes contradictory precedents." Id. at 18, 
701 N.W.2d at 333. Justice Connolly further wrote that he joined 
the opinion in Pinkard, which he said "holds that for non-ERISA 
investments and insurance policies, a beneficiary interest can be 
waived in a divorce decree," because of "individual fairness." 
Strong v. Omaha Constr Indus. Pension Plan, 270 Neb. at 18, 
701 N.W.2d at 334.  

Therefore, I respectfully submit that current Nebraska prec
edent set forth in Pinkard v. Confederation Life Ins. Co., 264 
Neb. 312, 647 N.W.2d 85 (2002), leaves the question open 
as to where the courts may properly search for the parties' 
intent-just the divorce documents or also the collateral facts.  
As a result, while I agree with my colleagues that the divorce 
documents in the instant case do not manifest either Maxson's 
intent that Roberts, his former wife, not be his beneficiary (even 
if she is named in the policy as beneficiary) or Roberts' waiver 
of her right to receive the policy proceeds if she is named as 
beneficiary. However, I would go further than my colleagues 
and look to the collateral facts, which leave no doubt on this 
record that Maxson intended that Roberts be his beneficiary.  
By looking to the divorce documents and the collateral facts, 
I suggest we achieve an approach to these cases that does not 
resort to legal fictions by crafting waivers which are not stated 
in the documents and that instead provides more comfort that 
the result is more likely to be reflective of what the deceased 
policy owner truly intended. In searching for the policy own
ers' real intention, which to me is the decisive factor, we should 
remember how simple it is to write into the settlement agree
ment or the decree a provision that each former spouse gives 
up any claim to the death proceeds, regardless of the policy's 
beneficiary designation.



15 NEBRASKA APPELLATE REPORTS

In the case before us, when the collateral facts in the record 
are added to the lack of waiver language in the divorce docu
ments, the result is abundantly clear. Remembering the admo
nition from the majority opinion in Pinkard that "[e]ach case 
must be evaluated based upon the facts indicating the parties' 
intent," 264 Neb. at 318, 647 N.W.2d at 89, the key collateral 
fact here is that Maxson did not in the 11 years after the divorce 
became final change the named beneficiary on his policy-even 
though, as the policy owner, he had the right to do so-to 
effect such a change if that was his intent. From the undisputed 
facts, viewing them in the light most favorable to Roberts-as 
I must do on review of a grant of summary judgment-the 
only reasonable inference is that Maxson's intent was that his 
named beneficiary, Roberts, his former wife, was to receive the 
life insurance proceeds upon his death. Therefore, I join in the 
reversal of the grant of summary judgment to the estate.  

STATE OF NEBRASKA, APPELLEE, V.  

MARVIN WALKER LOVETTE, APPELLANT.  

733 N.W.2d 567 

Filed February 20, 2007. No. A-06-281.  

This opinion has been ordered permanently published by order 
of the Court of Appeals dated April 6, 2007.  

1. Criminal Law: Pretrial Procedure. Discovery in a criminal case is, in the absence 
of a constitutional requirement, controlled by either a statute or court rule.  

2. Pretrial Procedure: Appeal and Error. Unless granted as a matter of right under 
the Constitution or other law, discovery is within the discretion of the trial court, 
whose ruling will be upheld on appeal unless the trial court has abused its discre
tion in the discovery ruling.  

3. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial 
discretion is involved only when the rules make such discretion a factor in deter
mining admissibility.  

4. Rules of Evidence: Appeal and Error. Where the Nebraska Evidence Rules com
mit the evidentiary question at issue to the discretion of the trial court, the admis
sibility of evidence is reviewed for an abuse of discretion.
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5. Judges: Appeal and Error. The exercise of judicial discretion is implicit in deter
minations of relevancy, and a trial court's decision regarding it will not be reversed 
absent an abuse of discretion.  

6. Trial: Evidence: Appeal and Error. Erroneous admission of evidence is harmless 
error and does not require reversal if the evidence is cumulative and other relevant 
evidence, properly admitted, supports the finding by the trier of fact.  

7. Criminal Law: Trial: Juries: Appeal and Error. In a jury trial of a criminal case, 
harmless error exists when there is some incorrect conduct by the trial court which, 
on review of the entire record, did not materially influence the jury in reaching a 
verdict adverse to a substantial right of the defendant.  

8. Verdicts: Juries: Appeal and Error. Harmless error review looks to the basis on 

which the jury actually rested its verdict; the inquiry is not whether in a trial that 
occurred without the error a guilty verdict would surely have been rendered, but, 
rather, whether the actual guilty verdict rendered in the questioned trial was surely 

unattributable to the error.  

Appeal from the District Court for Hall County: JAMES 
LIVINGSTON, Judge. Affirmed.  

Gerard A. Piccolo, Hall County Public Defender, for 
appellant.  

Jon Bruning, Attorney General, and James D. Smith for 
appellee.  

INBODY, Chief Judge, and SIEVERS and MOORE, Judges.  

MOORE, Judge.  
I. INTRODUCTION 

Following a jury trial in the district court for Hall County, 
Marvin Walker Lovette was convicted of three counts of first 
degree sexual assault on a child and one count of child abuse.  
The district court sentenced Lovette to consecutive terms of 
imprisonment of 15 to 20 years on each of the sexual assault 
convictions and a term of imprisonment, also consecutive, of 1 
to 2 years on the child abuse conviction. Lovette appeals from 
his convictions and sentences, assigning as error the court's 
granting of motions for protective orders, the admission of 
certain testimony at the hearings on the motions for protective 
orders, and the admission of certain evidence and the exclusion 
of other evidence at trial. For the reasons that follow, we affirm 
Lovette's convictions and sentences.
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II. BACKGROUND 

1. CIRCUMSTANCES OF CRIMES 
Lovette, born July 30, 1946, was 58 years old at the time 

of or shortly after the charged offenses. The victim, S.S., born 
November 15, 1990, was 13 years old at the time of the charged 
offenses. S.S. met Lovette through an Internet "chat room" prior 
to the summer of 2004. Lovette did not initially provide his real 
name to S.S., represented his age as being between 19 and 21, 
and sent S.S. a picture, which S.S. testified appeared to show 
a person 19 or 20 years old. S.S. initially represented her age 
to Lovette as 16 or 17. Lovette and S.S. continued "chatting" 
over the Internet for several months and also spoke directly by 
telephone. S.S. testified that she and Lovette spoke by telephone 
nearly every day, sometimes for hours at a time. S.S. provided 
Lovette her real name and address and sent Lovette photographs 
of herself at Lovette's request. S.S. eventually told Lovette her 
real age. Over the telephone, Lovette told S.S. that he was 41 
years old but eventually told her his real age. Lovette sent S.S.  
another photograph of himself, which photograph purportedly 
showed Lovette at his then-current age.  

Lovette and S.S.' telephone conversations included discus
sions of sex. S.S. testified that Lovette requested her to engage 
in sexual activities while they talked on the telephone (phone 
sex). S.S. testified that this included her penetrating her vagina 
with her own fingers at Lovette's request. Lovette taped the 
phone sex conversations between himself and S.S., and these 
audiotapes were played for the jury at trial and admitted into 
evidence over Lovette's objections.  

S.S. testified that Lovette brought up the idea of meeting in 
person. S.S. testified as to her understanding that upon meeting, 
"[Lovette] would be giving me things and we'd have sex." The 
first meeting between Lovette and S.S. occurred late on a week
end night in the summer of 2004. S.S. testified that she met 
Lovette on a road a distance from her house. Lovette then drove 
to a field and asked S.S. to perform oral sex on him, and S.S.  
did so. S.S. testified that this involved placing Lovette's penis 
in her mouth. Lovette then drove S.S. to a hotel. Lovette and 
S.S. entered a hotel room where Lovette had sexual intercourse
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with S.S. S.S. testified that this involved Lovette's penetrating 
her vagina with his penis. S.S. then returned home.  

Lovette later asked S.S. to send provocative pictures of herself 
wearing clothing described by Lovette. S.S. had a female friend 
take photographs of S.S. wearing the clothing as requested by 
Lovette. Lovette provided S.S. with the camera used to take 
the photographs. S.S. had the pictures developed and sent to 
Lovette.  

Lovette's next meeting with S.S. occurred 2 to 3 months after 
the first meeting. S.S. testified that Lovette called her to make 
plans for the meeting, which plans were to "have sex and to 
meet in person again and to - he talked about having wedding 
proposals that he had." S.S. testified that these proposals were 
"to say to each other to be kind of like partly married." For the 
second meeting, S.S. again left her house and met Lovette down 
the road a short way from her house. Lovette again drove S.S. to 
a hotel where they "had sex again," which S.S. again described 
as penetration of her vagina by Lovette's penis. S.S. put on a 
ring that Lovette had given her during their first meeting, and 
they read "wedding vows" to one another. S.S. testified that 
these vows were "words. They had-one had his name on it, 
and one had my name on it, and it had a date and signature line 
at the bottom." S.S. signed and dated the wedding vow docu
ments given to her by Lovette. Lovette then drove S.S. back 
home, at which time S.S.' mother caught S.S. trying to sneak 
back into her house. At the time, S.S. was carrying gifts given to 
her by Lovette, including a marijuana joint, a 12-pack of beer, 
cigarettes, a bottle of whiskey, an "Elmo" doll, two sweaters, 
two bags of candy, and a candle.  

After the second meeting, S.S.' mother took away S.S.' 
telephone and computer, but S.S. used her mother's telephone 
to continue talking to Lovette. During those conversations, a 
third meeting was arranged. S.S. testified that Lovette's plan 
for the third meeting involved S.S.' putting sleep medication in 
her mother's food. Lovette told S.S. that he would drop off the 
sleep medication in her driveway. The sleep medication dropped 
off by Lovette was retrieved by S.S.' mother, and the present 
proceedings were initiated.
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2. CHARGES FILED 

The State filed an information on May 3, 2005, and an 
amended information on September 26. In the operative infor
mation, the State charged Lovette with three counts of first 
degree sexual assault on a child in violation of Neb. Rev. Stat.  
§ 28-319(1)(c) (Reissue 1995), a Class II felony. The State 
also charged Lovette with one count of child abuse in violation 
of Neb. Rev. Stat. § 28-707(1)(d) (Cum. Supp. 2006), a Class 
IIIA felony. Specifically, the State alleged in counts I and II of 
the information that on July 24 or 25, 2004, Lovette, being a 
person of 19 years of age or older, subjected S.S., a person of 
less than 16 years of age, to sexual penetration. In count III, the 
State alleged that Lovette again subjected S.S. to sexual penetra
tion on September 5. In count IV of the information, the State 
alleged that on or between April 1, 2004, and January 31, 2005, 
Lovette knowingly and intentionally caused or permitted S.S. to 
be placed in a situation to be sexually exploited by intentionally 
encouraging S.S. to engage in debauchery.  

3. PRETRIAL PROCEEDINGS 
On May 26 and November 22, 2005, the State filed motions 

for protective orders directing Lovette's attorney and employ
ees of the attorney's office to refrain from providing copies 
or permanent possession of materials, including certain audio
tapes, Internet "chat" transcripts, and photographs seized from 
Lovette's residence, to Lovette or anyone else. The State's 
motions were both granted by the district court, and we set forth 
further details concerning the hearings on those motions and the 
court's rulings in the analysis section below.  

4. TRIAL 

A jury trial was held in this case on January 23, 30, and 
31 and February 1, 2006. Testimony was presented from wit
nesses, including S.S., Lovette, and various police officers 
involved in investigating these crimes. Items admitted into evi
dence included audiotapes of phone sex conversations between 
S.S. and Lovette, which audiotapes were played for the jury, 
photographs of S.S. and typewritten "wedding vows" signed by 
S.S. recovered from Lovette's home, Lovette's telephone bill 
showing numerous calls to S.S., various items given by Lovette
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to S.S., and receipts for Lovette's stays in hotels in Nebraska on 
July 24 and 25 and September 5, 2004. Lovette denied having 
sex with S.S., but he admitted to having computer "chats" and 
telephone calls with S.S. beginning in approximately March 
2004. Lovette testified that he met S.S. in person on only one 
occasion at a discount store a week before his July birthday.  
Lovette's explanation for his trips from Colorado to Nebraska 
was that he was looking for places to live that were cheaper.  
Lovette's explanation for the phone sex conversations was that 
he believed at the time that S.S. was "actually 17 turning 18" 
and that S.S. "likes it when a man talks dirty, nasty, and filthy 
to her." 

5. VERDICTS AND SENTENCING 

On February 1, 2006, the jury returned verdicts of guilty on 
all counts, which verdicts were accepted by the district court.  
A presentence investigation report was ordered. On March 7, 
the court sentenced Lovette to terms of imprisonment of 15 to 
20 years on each of the sexual assault convictions and a term 
of imprisonment of 1 to 2 years on the child abuse conviction.  
All sentences were ordered to be served consecutively. Lovette 
subsequently perfected his appeal to this court.  

IRl. ASSIGNMENTS OF ERROR 
Lovette asserts that the district court erred in (1) allowing 

certain testimony at the hearings on the State's motions for 
protective orders, (2) granting both of the State's motions for 
protective orders, (3) making the following evidentiary rulings 
at trial: (a) admitting exhibits 80, 81, and 105 (phone sex audio
tapes) into evidence and playing exhibits 80 and 105 for the jury, 
(b) admitting exhibit 89 (telephone bill), (c) admitting exhibit 86 
(envelope with notes), and (d) excluding exhibit 106 (juvenile 
court documents).  

IV. STANDARD OF REVIEW 
[1,2] Discovery in a criminal case is, in the absence of a 

constitutional requirement, controlled by either a statute or court 
rule. State v. Phelps, 241 Neb. 707, 490 N.W.2d 676 (1992).  
Unless granted as a matter of right under the Constitution or 
other law, discovery is within the discretion of the trial court,
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whose ruling will be upheld on appeal unless the trial court has 
abused its discretion in the discovery ruling. State v. Phelps, 
supra.  

[3-5] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by the Nebraska 
Evidence Rules; judicial discretion is involved only when the 
rules make such discretion a factor in determining admissibil
ity. State v. Stark, 272 Neb. 89, 718 N.W.2d 509 (2006). Where 
the Nebraska Evidence Rules commit the evidentiary question 
at issue to the discretion of the trial court, the admissibility of 
evidence is reviewed for an abuse of discretion. State v. Stark, 
supra. The exercise of judicial discretion is implicit in determi
nations of relevancy, and a trial court's decision regarding it will 
not be reversed absent an abuse of discretion. Id.  

V. ANALYSIS 
1. MOrIONS FOR PROTECTIVE ORDERS 

Lovette asserts that the district court erred in allowing certain 
testimony at the hearings on the State's motions for protective 
orders and in granting both of those motions.  

(a) Hearings on Protective Orders 
The district court heard the State's motions on June 1 and 

December 7, 2005. Similar evidence and arguments were pre
sented at both hearings. The State presented evidence that, if 
called to testify, certain witnesses would testify about photo
graphs of victims or other sensitive information which had been 
seized by correctional officers from incarcerated individuals 
represented by the office of Lovette's attorney some time after 
the trials of those incarcerated individuals and about one case in 
which the incarcerated individual had been providing sensitive 
information to other inmates.  

(b) District Court's Rulings 
The district court entered an order on June 13, 2005, ruling 

on the State's first motion for protective order. The court stated 
that the clear and concise purpose of the criminal discovery 
statutes of Nebraska, particularly Neb. Rev. Stat. § 29-1912 
(Reissue 1995), is to provide the defendant, through discovery, 
with certain materials which may be in the possession of the
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government and which may be material to the preparation of 
the defense. The court stated that the purpose of § 29-1912 was 
solely for providing materials which the defense deemed neces
sary to inspect and copy for preparing for hearings and ultimately 
trial on the pending charges. The court found that the statute 
specifically excludes a request if the request is for purposes of 
harassing, coercing, or possibly placing someone in a situation 
of bodily harm. The court reviewed the evidence showing that 
discovery materials given to defendants by Lovette's counsel 
were still in the possession of those defendants following trial 
and, in light of the items of evidence addressed in the State's 
motion, determined that there was a reasonable possibility that 
specific protections provided by § 29-1912 might not be taken 
into consideration by defense counsel. The court noted that the 
State was not requesting that the court deny access to the evi
dence to Lovette's counsel for trial preparation, but was seeking 
only a protective order, which request the court found not to be 
unreasonable. The court observed that the items at issue could 
be produced to Lovette's counsel for trial preparation without 
providing unfettered access to the evidence or copies thereof to 
anyone other than Lovette's counsel. The court then ordered: 

[P]ursuant to § 29-1915 at a date, time and place as 
stipulated by counsel the [State] shall turn over to defense 
counsel those items of evidence received pursuant to this 
Motion. If counsel cannot agree upon a date, time and 
place and then contact the Court and the Court will order 
specifics. Upon turning over the items aforementioned 
defense counsel may make such inspection and copies or 
photographs of the items as may be necessary in prepara
tion of the defense but shall not surrender any of the items 
or copies thereof to any person or persons without order of 
this Court. The term surrender refers to any of the items of 
evidence being left with any person or persons other than 
[Lovette's counsel's] office employees and attorneys. This 
Order shall govern [Lovette's counsel], and all attorneys 
and employees of that office in Hall County, Nebraska.  

The court entered a similar order on December 8, 2005, with 
regard to the items at issue in the State's second motion for 
protective order.
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(c) Terms and Conditions of Court's Order Were Just 
Two statutory provisions are relevant to our analysis of 

Lovette's first two assignments of error: § 29-1912 and Neb.  
Rev. Stat. § 29-1915 (Reissue 1995). Section 29-1912 provides 
in relevant part: 

(1) When a defendant is charged with a felony ... he or 
she may request the court where the case is to be tried, at 
any time after the filing of the indictment, information, or 
complaint to order the prosecuting attorney to permit the 
defendant to inspect and copy or photograph: 

(f) Documents, papers, books, accounts, letters, photo
graphs, objects, or other tangible things of whatsoever kind 
or nature which could be used as evidence by the prosecut
ing authority.  

(2) The court may issue such an order pursuant to the 
provisions of this section. In the exercise of its judicial 
discretion the court shall consider among other things 
whether: 

(a) The request is material to the preparation of the 
defense; 

(b) The request is not made primarily for the purpose of 
harassing the prosecution or its witnesses; 

(c) The request, if granted, would not unreasonably 
delay the trial of the offense and an earlier request by the 
defendant could not have reasonably been made; 

(d) There is no substantial likelihood that the request, if 
granted, would preclude a just determination of the issues 
at the trial of the offense; or 

(e) The request, if granted, would not result in the pos
sibility of bodily harm to, or coercion of, witnesses.  

(3) Whenever the court refuses to grant an order pur
suant to the provisions of this section, it shall render its 
findings in writing together with the facts upon which the 
findings are based.  

(4) Whenever the prosecuting attorney believes that the 
granting of an order under the provisions of this section 
will result in the possibility of bodily harm to witnesses or 
that witnesses will be coerced, the court may permit him
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or her to make such a showing in the form of a written 
statement to be inspected by the court alone. The statement 
shall be sealed and preserved in the records of the court to 
be made available to the appellate court in the event of an 
appeal by the defendant.  

Section 29-1915 provides, "An order issued pursuant to the pro
visions of sections 29-1912 to 29-1921 shall specify the time, 
place, and manner of making the inspections and of making 
copies or photographs and may prescribe such terms and condi
tions as are just." 

Lovette argues that it was error for the district court to receive 
evidence at the hearings on the State's motions about the actions 
of others besides Lovette, in other words, about other inmates 
who had possession of discovery materials produced in other 
cases. The materials in question from the other cases consisted 
of an alleged sexual assault victim's medical records, vaginal 
photographs from a sexual assault medical examination, photo
graphs of an assault victim, and documents containing personal 
information of corrections officers that an inmate had been 
providing to other inmates. Lovette's counsel made relevancy 
objections to the offer of this evidence at the hearings on the 
State's motions for protective orders. "Relevant evidence means 
evidence having any tendency to make the existence of any fact 
that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence." 
Neb. Rev. Stat. § 27-401 (Reissue 1995).  

The discovery materials at issue in the present case con
tained sexual content involving minors; the items included 
photographs of S.S. and of other minor females, some in pro
vocative poses, and the audiotapes of Lovette's phone sex con
versations with S.S. The evidence that sensitive discovery items 
in other cases had been.provided to inmates by Lovette's coun
sel or those in his office and were still in the possession of 
those inmates after their trials were over is relevant to the ques
tion of whether such a result is probable in the present case.  
Lovette's unrestricted access to the items at issue does not seem 
appropriate, given the nature of the items and the charges 
against Lovette. The district court noted that § 29-1912 excludes 
requests if they are for the purpose of harassing, coercing, or
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possibly placing someone in a situation of bodily harm and 
found, based on the evidence before it, a reasonable possibility 
that the specific protections provided by § 29-1912 might not 
be taken into consideration by Lovette's counsel. We cannot 
say that the district court abused its discretion in making this 
determination or in entering the orders of June 13 and December 
8, 2005. Both orders provided Lovette's counsel and his office 
full access to the discovery materials at issue for purposes of 
trial preparation. The orders did not prevent Lovette from hav
ing access to the discovery materials in his counsel's presence, 
and there is no allegation that the orders prevented Lovette 
from preparing his defense. The terms and conditions of the 
discovery orders entered by the district court were just, given 
the facts and circumstances of this particular case. Lovette's 
assignments of error with regard to the protective orders entered 
and the evidence received at the hearings on the State's motions 
for protective orders are without merit.  

2. EVIDENTIARY RULINGS 

Lovette asserts that the district court erred in making certain 
evidentiary rulings at trial.  

(a) Playing and Admission of Phone Sex Audiotapes 
Lovette asserts that the district court erred in admitting ex

hibits 80, 81, and 105 into evidence and in playing exhibits 
80 and 105 for the jury after their reception into evidence.  
Exhibits 80 and 81 are the audiotapes of Lovette's phone sex 
conversations with S.S., and exhibit 105 is a redacted version 
of exhibit 81. The audiotapes played for the jury were over 2 
hours in length. Lovette objected on the basis of evidence rules 
and foundation, which objections were overruled. See Neb. Rev.  
Stat. §§ 27-401 through 27-404 (Reissue 1995). The district 
court found that this evidence went directly to count IV of the 
information, the child abuse charge. The court found that the 
audiotapes were "not evidence of other wrongs or acts or crimes 
to prove the character of the defendant, to show that he acted in 
conformity therewith. However, it's evidence of the relationship 
in this series of events charged between the alleged victim and 
the defendant." The court's instruction to the jury on the mate
rial elements of child abuse included instruction that "Lovette
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caused or permitted the minor child S.S. to be placed in a 
situation to be sexually exploited by allowing, encouraging, or 
forcing such minor child to solicit for or engage in debauchery." 
Lovette does not assign any error on appeal to the jury instruc
tions that were given.  

In his brief on appeal, Lovette argues, based only on § 27-403, 
that the audiotapes were cumulative evidence and that receiv
ing the audiotapes into evidence and playing them for the jury 
was unfairly prejudicial in that it unfairly emphasized for the 
jury the phone sex that occurred. Section 27-403 provides that 
"[a]lthough relevant, evidence may be excluded if its proba
tive value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presen
tation of cumulative evidence." 

[6] It is true that S.S. testified that phone sex conversations 
occurred. Lovette also confirmed the occurrence of these conver
sations during his own testimony. Lovette, however, attempted 
to explain the purpose of the conversations by stating that 
S.S. liked it "when a man talks dirty, nasty, and filthy to her." 
Upon cross-examination, Lovette admitted that he heard the 
audiotapes as they were played in court, agreed that they were 
"[p]retty much" accurate, that the voices on the audiotapes were 
those of Lovette and S.S., and that on the audiotapes, Lovette 
encouraged S.S. to masturbate and to use a bottle to masturbate.  
Lovette attempted to attack S.S.' credibility throughout the trial 
and, in his own testimony, presented versions of certain events 
that differed from those presented by S.S. By listening to the 
audiotapes, the jury could more accurately judge which version 
of events was most credible. We cannot say that the district 
court abused its discretion in admitting the audiotapes into evi
dence or in allowing them to be played for the jury. Even if the 
admission and playing of the audiotapes was in error, any such 
error was harmless. Erroneous admission of evidence is harm
less error and does not require reversal if the evidence is cumu
lative and other relevant evidence, properly admitted, supports 
the finding by the trier of fact. State v. Anderson, 269 Neb. 365, 
693 N.W.2d 267 (2005). The admission of the audiotapes into 
evidence was directed toward the charges found in count IV of
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the information. The record contains sufficient properly admit
ted evidence to support the jury's finding of guilt as to count 
IV even without the admission of the audiotapes into evidence.  
Lovette's assignment of error is without merit.  

(b) Admission of Lovette's Telephone Bill 
Lovette asserts that the district court erred in admitting exhibit 

89, his telephone bill, into evidence at trial. Exhibit 89 purports 
to be Lovette's telephone bill for calls made in November and 
December 2004 and shows numerous long-distance telephone 
calls to S.S.' residence. Lovette objected to the admission of ex
hibit 89 on the grounds of foundation and hearsay, which objec
tions were overruled. On appeal, Lovette argues only that the 
bill is inadmissible hearsay. As with Lovette's previous assign
ment of error, any possible error in the admission of exhibit 89 
was harmless.  

[7,8] In a jury trial of a criminal case, harmless error exists 
when there is some incorrect conduct by the trial court which, 
on review of the entire record, did not materially influence the 
jury in reaching a verdict adverse to a substantial right of the 
defendant. State v. Freeman, 267 Neb. 737, 677 N.W.2d 164 
(2004). Harmless error review looks to the basis on which the 
jury actually rested its verdict; the inquiry is not whether in a 
trial that occurred without the error a guilty verdict would surely 
have been rendered, but, rather, whether the actual guilty verdict 
rendered in the questioned trial was surely unattributable to the 
error. Id.  

There was testimony in this case from both Lovette and S.S.  
about telephone calls between them and the frequency with 
which those telephone calls occurred. The occurrence of such 
telephone calls was also confirmed by the audiotapes of the 
phone sex conversations. Assuming, without deciding, that the 
admission of the telephone bill into evidence was erroneous, the 
actual guilty verdicts rendered in the questioned trial were surely 
unattributable to any such error. Lovette's assignment of error is 
without merit.  

(c) Admission of Envelope With Handwritten Notes 
Lovette asserts that the district court erred in admitting at 

trial exhibit 86, an envelope recovered from Lovette's home
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containing various handwritten notes. At trial, Lovette's foun
dation and relevance objections to the admission of exhibit 86 
were overruled. On appeal, Lovette argues that exhibit 86 was 
not relevant, stating, "What the handwritten note proves (proba
tive value) remains a mystery." Brief for appellant at 16. The 
notations on exhibit 86 include the telephone number for one 
of S.S.' friends, which number is identified elsewhere in the 
record. S.S. testified that Lovette had the number of S.S.' friend 
and would sometimes call S.S. at her friend's home. We agree 
that the notations as a whole on exhibit 86 do not have a high 
degree of relevancy to the issues at trial; however, any error 
by the district court in admitting exhibit 86, which has some 
minimal degree of relevancy to the issues at trial, was harmless.  
See, State v. Anderson, supra; State v. Freeman, supra. Lovette's 
assignment of error is without merit.  

(d) Exclusion of Juvenile Court Records 
Lovette asserts that the district court erred in excluding 

exhibit 106, S.S.' juvenile court records, from evidence at trial.  
Exhibit 106 consists of 11 pages. The first page is the county 
judge's order, entered on September 19, 2005, releasing S.S.  
from probation after the term of her probation had expired.  
The second page is the senior probation officer's application 
for early termination of probation because of S.S.' successful 
completion of the terms and conditions of her probation. The 
remainder of the exhibit shows that S.S. was adjudicated in 
January 2005 as an uncontrolled juvenile after she threatened 
her mother in a menacing manner, which allegations were ad
mitted by S.S. The exhibit also shows that in February 2005, 
S.S. was placed under an order of juvenile probation with stan
dard conditions of probation and the additional requirement of 
family counseling.  

When exhibit 106 was offered into evidence by Lovette, 
the State objected that it was cumulative, lacked foundation, 
and also objected on the basis of § 27-404. The district court 
sustained the State's objections. Immediately prior to Lovette's 
offer of exhibit 106, proceedings were held outside the pres
ence of the jury, during which the district court indicated, "I 
don't think it adds anything. It's cumulative, lacks foundation,
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and it just restates what's in evidence already. I don't see here 
anything that's contradictory or disputes or is inconsistent with 
what's been presented to the jury." 

We agree with the district court's determination in this 
regard. During the cross-examination of S.S., Lovette's coun
sel questioned S.S. about the juvenile charges that were filed 
against her, the timing of the juvenile petition in relation to the 
statements S.S. gave police in the present case, and S.S.' being 
placed on juvenile probation by the county court, all of which 
S.S. acknowledged occurred. On redirect examination, S.S. ex
plained that the juvenile charges stemmed from a fight with her 
mother. S.S. explained that although it was not a physical fight, 
she did tell her mother that "I was going to hit her if she hit 
me." S.S. explained that her mother then called the police and 
S.S. was taken to a youth facility, where she spent the night 
before going to court. S.S. testified further that she admitted 
the charges, was allowed to go home with her mother, and had 
lived with her mother since then. S.S. testified that when she 
was taken to the youth facility, the police made no promises or 
threats with regard to seeking information about her relation
ship with Lovette. S.S. testified that she successfully completed 
her probation and that her probation officer made no threats 
with regard to S.S.' telling officers about her relationship with 
Lovette. During his cross-examination of S.S., Lovette had the 
opportunity to examine S.S. concerning the juvenile court pro
ceedings and whether those proceedings had any effect on her 
interactions with the officers investigating the present case. S.S.  
testified that she was involved in juvenile court proceedings, 
described the incident that led to those proceedings, and stated 
that she was placed on probation and that she successfully com
pleted that probation. There is nothing contained in exhibit 106 
that would add to or explain further the testimony given by S.S.  
in this regard. The district court did not abuse its discretion in 
refusing to admit exhibit 106 into evidence. Lovette's assign
ment of error is without merit.  

VI. CONCLUSION 
The district court did not err in receiving certain evidence at 

the hearings on the State's motions for protective orders or in
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granting those motions. Likewise, the court did not err in making 
the evidentiary rulings complained of by Lovette. Accordingly, 
we affirm Lovette's convictions.and sentences.  

AFFIRMED.  

SPICER RANCH, A NEBRASKA PARTNERSHIP, APPELLANT, V. LARRY 

SCHILKE, AN INDIVIDUAL DOING BUSINESS AS MID COUNTY 
FARMS, AN UNINCORPORATED ENTITY, APPELLEE.  

734 N.W.2d 314 

Filed May 29, 2007. No. A-05-992.  

1. Summary Judgment. Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no genuine issue as to any 

material fact or as to the ultimate inferences that may be drawn from those facts 

and that the moving party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 

appellate court views the evidence in the light most favorable to the party against 

whom the judgment is granted and gives such party the benefit of all reasonable 

inferences deducible from the evidence.  
3. Actions: Parties: Standing. To determine whether a party is a real party in inter

est, the focus of the inquiry is whether that party has standing to sue due to some 

real interest in the cause of action, or a legal or equitable right, title, or interest in 

the subject matter of the controversy.  
4. : -. The purpose of the inquiry as to whether a party is a real party 

in interest is to determine whether the party has a legally protectable interest or 

right in the controversy that would benefit by the relief to be granted.  

5. Summary Judgment: Proof. The party moving for summary judgment has the 

burden to show that no genuine issue of material fact exists and must produce suf

ficient evidence to demonstrate that it is entitled to judgment as a matter of law.  

6. _ : _. A party moving for summary judgment must make a prima facie case 

by producing enough evidence to demonstrate that the movant is entitled to judg

ment if the evidence were uncontroverted at trial. Once the moving party makes 

a prima facie case, the burden to produce evidence, showing the existence of a 

material issue of fact that prevents judgment as a matter of law, shifts to the party 

opposing the motion.  
7. Appeal and Error: Words and Phrases. Plain error exists where there is an error, 

plainly evident from the record but not complained of at trial, which prejudicially 

affects a substantial right of a litigant and is of such a nature that to leave it uncor

rected would cause a miscarriage of justice or result in damage to the integrity, 

reputation, and fairness of the judicial process.  
8. Appeal and Error. Plain error may be asserted for the first time on appeal or be 

noted by an appellate court on its own motion.
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Appeal from the District Court for Chase County: JOHN J.  
BATrERSHELL, Judge. Affirmed in part, and in part reversed and 
remanded for further proceedings.  

V. Gene Summerlin and Marnie A. Jensen, of Ogborn, 
Summerlin & Ogborn, P.C., for appellant.  

Jeffrey H. Jacobsen and Justin R. Herrmann, of Jacobsen, Orr, 
Nelson, Wright & Lindstrom, P.C., for appellee.  

SIEVERS and CASSEL, Judges, and HANNON, Judge, Retired.  

SIEVERS, Judge.  
Spicer Ranch, a partnership, appeals from the decision of 

the district court for Chase County which granted summary 
judgment in Spicer Ranch's favor regarding its negligence 
claim against Larry Schilke, but granted summary judgment in 
Schilke's favor on the damages issue. While this appeal involves 
the proper measure of damages for trees which burned as a 
result of Schilke's admitted negligence, we ultimately decide 
that summary judgment on the damages issue was improper, 
because material issues of fact exist which as a matter of law 
prevent summary judgment as to damages, and that the trial 
judge committed plain error in deciding the damage issue.  

FACTUAL AND PROCEDURAL BACKGROUND 
We start by setting out the lay of the land, so to speak. There 

is a 4,040-acre piece of property in Chase County which is 
owned by the Spicer Family Children's Trust, started by David 
Spicer's father. David and his wife own an additional 667 acres 
of land, which is contiguous to the 4,040 acres. Spicer Ranch 
is a partnership of which David is the manager and operator.  
Spicer Ranch leases the 4,040 acres from the Spicer Family 
Children's Trust.  

In 1999, Schilke, doing business as Mid County Farms, 
cash-rented a cornfield from David that was part of the 4,040 
acres described above. The lease included certain real estate 
and irrigation equipment located in Chase County. On July 5, 
an aboveground powerline was placed on such leased property 
to provide electrical power to the irrigation pivot on the leased 
property. On November 3, while harvesting corn on the leased
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property, Schilke's son, as Schilke's agent or employee, cut the 
powerline with a combine, resulting in a fire on Schilke's leased 
property which spread to Spicer Ranch's adjacent property. The 
fire caused damage to the crops, pasture, fences, and windbreak 
located on the adjacent Spicer Ranch property. The windbreak 
encompassed approximately 3 acres, and it had been planted by 
David and watered with an irrigation system.  

On November 2, 2000, Spicer Ranch filed a petition alleging 
that as a result of the facts set forth above, Schilke was negligent 
and owed damages to Spicer Ranch. Damages were alleged to be 
as follows: (1) repair of fire damage to the windbreak at a cost 
of at least $520,000, (2) loss of use of areas damaged by fire, 
(3) lost profits and increased cattle deaths due to the absence 
of the windbreak, and (4) reduction in the market value of the 
adjacent Spicer Ranch property. In Schilke's answer, he denied 
the negligence claim.  

On June 3, 2005, Schilke filed a motion for partial summary 
judgment on the issue of damages. Schilke alleged that there is 
no issue of material fact and that under the law of Nebraska, 
Spicer Ranch's damages are limited to the difference in market 
value of its property prior to and following the fire.  

On June 16, 2005, Spicer Ranch sought leave to file an 
amended petition, making the same allegations as in the original 
petition, but alleging repair of fire damage to the windbreak at 
a cost of at least $270,098, rather than $520,000 as stated in the 
original petition. Also on June 16, Spicer Ranch filed its motion 
for summary judgment alleging that there is no issue of mate
rial fact regarding Schilke's negligence. Spicer Ranch further 
alleged that there is no issue of material fact regarding damages 
and that under Nebraska law, Spicer Ranch is entitled to receive 
the replacement cost of the windbreak damaged by Schilke's 
negligent actions.  

In Schilke's answer to the amended petition, he alleged that 
Spicer Ranch was not the real party in interest in that it was 
not the owner of the real estate involved in the action. Schilke 
denied the negligence claim. Schilke further alleged that any 
damage would be limited to the difference in market value of 
the adjacent Spicer Ranch property immediately prior to and 
immediately following the fire.
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A hearing on the motions for summary judgment was held 
on July 12, 2005. At that hearing, Schilke offered into evidence 
his deposition; the depositions of David, Schilke's son, Thomas 
Luhrs, and John Widdoss; the report by Luhrs; the reports by 
Widdoss dated February 17 and November 17, 2004; and the 
affidavit of Luhrs. Spicer Ranch offered into evidence the depo
sition of Thomas Wiens, the report by Wiens, and the affidavit 
of David. The court received all exhibits.  

The district court filed a journal entry on August 5, 2005, 
which granted Spicer Ranch's motion for summary judgment as 
to Schilke's liability, finding that there were no issues of mate
rial fact with regard to the negligence issue-a finding not chal
lenged on appeal. The district court found, however, that Schilke 
was entitled to summary judgment regarding the measure of 
damages, finding the proper measure of damages to be the com
parison of the "before and after" values of the property. Rather 
than attempting to summarize the trial judge's reasoning, we set 
forth the district court's ruling in some detail.  

The Court's ruling is based upon the following facts 
which are not disputed and which are material: 

1. [Schilke's] negligence caused a fire in an irrigated 
cornfield, which the defendant [Schilke] cash rented from 
the plaintiff [Spicer Ranch]. Before the fire was out, it 
burned a windbreak owned by the plaintiff consisting of 
red cedar and juniper trees, about five hundred yards from 
the plaintiff's house up a small hill. The evidence shows 
that the plaintiff utilized the windbreak in the normal fash
ion of slowing the wind, providing shelter for cattle, for 
calving, for horses and for general farm use.  

2. The windbreak was on a tract of farm ground consist
ing of approximately 110 acres of corn and pastureland.  

3. The plaintiff, the defendants [sic] and defendant's 
son in depositions all testified about the windbreak and its 
uses for cattle and horses and the plaintiff, the defendant, 
and the defendant's son all specifically called the trees a 
windbreak.  

4. The plaintiff's expert valued the windbreak at replace
ment costs, determining replacement costs and a loss to the 
plaintiff of [$]270,098.00 for replacement of the trees.
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5. The plaintiff[,] in [David's affidavit], discussed the 
recreational uses for the windbreak and his intentions to 
use the windbreak for recreational purposes, such as hunt
ing and enjoyment of nature. The windbreak also was 
intended to be used by the plaintiff's children for school 
projects such as FFA projects involving the growth of trees 
in the Chase [C]ounty area. The Court notes parentheti
cally, that the youngest child of the plaintiff is 25 years old, 
and the plaintiff is in the farming and ranching business.  

6. The Court further finds and orders that to value the 
trees on this 110 acre tract at $270,098.00 far exceeds the 
value of the real estate involved. The irrigated corn ground 
and pasture were not permanently damaged but there was 
some loss for the plaintiff for the remainder of that pasture 
season. The trees included only made up a small percent
age of that 110 acre tract and that small percentage of land 
over a period of years likewise would not be permanently 
damaged because of the loss of the trees.  

7. The plaintiff argues that the $270,098.00 does not 
exceed the value of all the real estate owned by the plain
tiff. That fact is true and is not disputed, the plaintiff owns 
some 4,400 acres with a total value of $1,450,000.00, 
approximately. However, this analysis, using the entire 
4,400 acres to show that the $270,098.00 would not exceed 
the value of the real estate would tend to considerably over
value the damages suffered by the plaintiff. If the Court 
just considers the 110[-acre] tract that was damaged by 
the fire, this would amount to some $2,000.00 per acre for 
irrigated corn ground that was not permanently damaged, 
for pastureland that was not permanently damaged and for 
a very small acreage of trees that were permanently dam
aged but that can be replanted. The value of the $2,000.00 
per acre for the 110 acres of ground is not reasonable and 
is not an accurate measure of damages.  

The court awarded Spicer Ranch $30,000, "which is the highest 
amount of damages suffered by [Spicer Ranch] according to the 
before and after damage appraisal." 

Spicer Ranch timely appeals the district court's order.
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ASSIGNMENTS OF ERROR 
Spicer Ranch asserts that the district court erred in (1) con

cluding that the proper measurement of damages is the "'before 
and after"' measurement of damages and (2) determining that 
the replacement cost of the trees exceeded the market value of 
the property prior to Schilke's negligence.  

STANDARD OF REVIEW 
[1] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no genu
ine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party 
is entitled to judgment as a matter of law. Cerny v. Longley, 270 
Neb. 706, 708 N.W.2d 219 (2005).  

[2] In reviewing a summary judgment, an appellate court 
views the evidence in the light most favorable to the party 
against whom the judgment is granted and gives such party 
the benefit of all reasonable inferences deducible from the evi
dence. Id.  

ANALYSIS 
Real Party in Interest.  

[3,4] Schilke argues that Spicer Ranch is not the real party 
in interest because the land in question is owned by the Spicer 
Family Children's Trust. Thus, Schilke argues that the district 
court lacked subject matter jurisdiction to grant summary judg
ment in favor of Spicer Ranch and to award it money damages.  
To determine whether a party is a real party in interest, the 
focus of the inquiry is whether that party has standing to sue 
due to some real interest in the cause of action, or a legal or 
equitable right, title, or interest in the subject matter of the con
troversy. Misle v. Misle, 247 Neb. 592, 529 N.W.2d 54 (1995).  
The purpose of the inquiry is to determine whether the party 
has a legally protectable interest or right in the controversy that 
would benefit by the relief to be granted. Id.  

The Spicer Family Children's Trust owned the 4,040 acres of 
land on which the fire damage occurred. Spicer Ranch leased all 
4,040 acres from the Spicer Family Children's Trust-although 
the lease is not in our record, David's testimony about such is
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undisputed. Spicer Ranch in turn leased a portion of the 4,040 
acres to Schilke-again the lease is not in our record, so this 
fact is not controverted. Thus, the undisputed evidence shows 
that Spicer Ranch was the lessee of all of the land, a small por
tion of which was then subleased to Schilke. Therefore, Spicer 
Ranch is liable to the Spicer Family Children's Trust for the 
damages from the fire. See Neb. Rev. Stat. § 76-1421 (Reissue 
2003) (upon termination of tenancy, tenant shall place dwelling 
unit in as clean condition, excepting ordinary wear and tear, as 
when tenancy commenced). See, also, Mason v. Schumacher, 
231 Neb. 929, 439 N.W.2d 61 (1989). As a result, Spicer Ranch 
has "a legally protectable interest or right in the controversy that 
would benefit by the relief to be granted," because it is liable, as 
a lessee, to the Spicer Family Children's Trust for any damages 
caused by the fire, and it has a "real interest" in collecting such 
damages from Schilke. See Misle v. Misle, supra. Therefore, 
Spicer Ranch is a real party in interest and has standing to sue 
Schilke for damages.  

Measure of Damages.  
[5,6] The party moving for summary judgment has the bur

den to show that no genuine issue of material fact exists and 
must produce sufficient evidence to demonstrate that it is enti
tled to judgment as a matter of law. New Tek Mfg. v. Beehner, 
270 Neb. 264, 702 N.W.2d 336 (2005). A party moving for 
summary judgment must make a prima facie case by producing 
enough evidence to demonstrate that the movant is entitled to 
judgment if the evidence were uncontroverted at trial. Once the 
moving party makes a prima facie case, the burden to produce 
evidence, showing the existence of a material issue of fact that 
prevents judgment as a matter of law, shifts to the party oppos
ing the motion. Id.  

Spicer Ranch asserts that the district court erred in concluding 
that the proper measurement of damages for the tree windbreak 
is the "before and after" measurement of damages. In support 
of that assertion, Spicer Ranch cites to the following proposition 
in Keitges v. VanDermeulen, 240 Neb. 580, 589-90, 483 N.W.2d 
137, 143 (1992):
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[I]n an action for compensatory damages for cutting, de
stroying, and damaging trees and other growth, and for 
related damage to the land, when the owner of land intends 
to use the property for residential or recreational purposes 
according to his personal tastes and wishes, the owner is 
not limited to the difference in value of the property before 
and after the damage or to the stumpage or other com
mercial value of the timber. Instead, he may recover as 
damages the cost of reasonable restoration of his property 
to its preexisting condition or to a condition as close as rea
sonably feasible. However, the award for such damage may 
not exceed the market value of the property immediately 
preceding the damage.  

The district court's implicit rationale for its calculation of 
damages is that the land was used for the farming business, 
not for any recreational purposes-apparently because David's 
youngest child was then 25 years old. The court concluded that 
the replacement value of the trees exceeded the value of the 
land, apparently limiting its consideration of the land's value 
to just the 110 acres involved in the fire rather than the whole 
4,000-plus-acre ranch. These findings are found in paragraph 
7 of the district court's order quoted above. A close reading of 
such paragraph shows that it is filled with the trial judge's fac
tual findings and conclusions. However, there is a material issue 
of fact as to whether the windbreak was used for residential and 
recreational purposes, as stated in David's affidavit, or whether 
the windbreak was simply a "normal and average farm wind
break," as could be implied from David's deposition testimony 
and as stated in the affidavit of Luhrs, a real estate appraiser.  
The measure of the plaintiff's damages depends upon the evi
dence presented at trial and might require alternative instruc
tions depending upon the jury's determination of contested 
factual issues. See Keitges, supra. See, also, Hart v. Chicago 
& Northwestern R. Co., 83 Neb. 652, 120 N.W. 176 (1909) (in 
suit to recover damages for timber injured by fire, court may 
decline to instruct jury that measure of damages is difference in 
value of plaintiff's land before and after fire, where trees have 
value separate from land). But clearly, the trial judge decided
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these issues on a motion for summary judgment, when the real 
issue on such a motion is whether there is a genuine issue of 
material fact. See Fossett v. Board of Regents, 258 Neb. 703, 
605 N.W.2d 465 (2000).  

[7,8] However, neither party addresses the heart of the prob
lem which we face-that there clearly are issues of fact with 
respect to how the damaged trees were used, which ultimately 
affects how damages are calculated. Because a material issue 
of fact exists, summary judgment with respect to damages was 
improper. We find that the district court's award of summary 
judgment with respect to damages was plain error. Plain error 
exists where there is an error, plainly evident from the record 
but not complained of at trial, which prejudicially affects a sub
stantial right of a litigant and is of such a nature that to leave 
it uncorrected would cause a miscarriage of justice or result in 
damage to the integrity, reputation, and fairness of the judicial 
process. Zwygart v. State, 270 Neb. 41, 699 N.W.2d 362 (2005).  
Plain error may be asserted for the first time on appeal or be 
noted by an appellate court on its own motion. Id.  

Even under the "before and after" theory of damages used by 
the district court, the evidence revealed a range of damages
not just a fixed, undisputed figure of $30,000. Nonetheless, 
the trial judge made a factual finding when he awarded Spicer 
Ranch $30,000, "which is the highest amount of damages suf
fered by [Spicer Ranch] according to the before and after dam
age appraisal." The trial judge made a factual finding rather 
than determining whether a material issue of fact existed with 
respect to damages, which prevents summary judgment on the 
damage issue. Therefore, we reverse the order awarding $30,000 
in damages.  

CONCLUSION 
We affirm the district court's order with respect to liability, 

a finding which was not assigned as error on appeal. However, 
we find that material issues of fact exist which prevent sum
mary judgment with respect to damages. Therefore, we reverse 
the order awarding $30,000 in damages and remand the cause 
for further proceedings to determine the amount of damages
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suffered by Spicer Ranch as a result of Schilke's undisputed 
negligence.  

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS.  

HANNON, Judge, Retired, concurring.  
I agree with the majority's opinion, except I believe a part of 

the rule quoted from Keitges v. VanDermeulen, 240 Neb. 580, 
483 N.W.2d 137 (1992), is not applicable to the case at hand and 
is misleading when applied to this case. I refer to that part which 
states, "when the owner of land intends to use the property for 
residential or recreational purposes." Id. at 589, 483 N.W.2d at 
143. Insofar as I can learn, this particular part of the rule first 
appeared in the Keitges case. In Keitges, the geographic loca
tion of the property, the location of the trees on the property, 
and their origin were such that the trees could have value only 
if they had value for recreational and residential purposes. The 
evidence in that case showed there was an indigenous growth of 
trees and shrubs on the edge of a 10-acre parcel of real estate 
located in extreme eastern Nebraska. That situation is in no 
way comparable to a deliberately planted and watered grove of 
trees near a farmstead on a 4,000-acre ranch in southwestern 
Nebraska.  

The Keitges court noted, "One person's unsightly jungle may 
be another person's enchanted forest." Id. The facts in Keitges 
bore out that observation. The defendant, who owned a similarly 
sized adjacent piece of property, apparently thought nothing of 
taking a bulldozer and chain saw to the trees. The defendant's 
evidence was to the effect that the value of the plaintiff's prop
erty was not decreased by his destructive action. In Keitges, the 
undisputed evidence was to the effect that the plaintiff intended 
to build a residence on the property in the future and to enjoy 
the property as a family retreat for "'nature hikes"' and "'nature 
study"' in the meantime. 240 Neb. at 590, 483 N.W.2d at 143.  
The evidence does not indicate that he had any other purposes 
for the trees. To my mind, on the point I raise, I think the case 
stands for the proposition that one's lawful use of his or her 
property is entitled protection from a negligent neighbor even if 
the neighbor, or even the neighborhood, does not think much of 
the landowner's use.
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The evidence in the case at hand is that Spicer Ranch's trees 
were planted in the early 1980's and subsequently watered and 
that they not only sheltered the home but also gave shelter and 
protection for calving and horse operations. I think anyone 
familiar with the history of tree claims during pioneer days or 
the shelterbelts starting in the 1930's knows that trees in outstate 
Nebraska can be considered either priceless or a detriment, or 
something in between, depending upon the values and economic 
interests of the owner.  

Since in the past trees could not be readily moved and irri
gated, the older cases involving trees did not consider the pos
sibility of replacing damaged and destroyed trees in rural areas.  
However, those cases did recognize the value of the use the 
landowner made of the trees and the value the owner placed on 
them. The landowner's recovery was not limited to the decrease 
in the value of the real estate. The old cases held that where 
the trees had no value separate from the land, testimony on the 
value of the trees with reference to the real estate was admis
sible. See, Alberts v. Husenetter, 77 Neb. 699, 110 N.W. 657 
(1906); Union P R. Co. v. Murphy, 76 Neb. 545, 107 N.W. 757 
(1906); Missouri P R. Co. v. Tipton, 61 Neb. 49, 84 N.W. 416 
(1900). The evidence in these cases was invariably the value 
the owner and his neighbors placed on the trees as they set on 
the land.  

The old cases involving trees are not helpful on replacement 
damages, but they do throw some light on what causes trees to 
have a value separate from the real estate. In Alberts, supra, a 
Brown County case, the court recognized the shortage of natural 
timber in western Nebraska as well as the value of the landown
er's cottonwood and mulberry trees as ornaments and as fur
nishing shade in the summer and shelter in the winter. Insofar 
as I can tell, none of these cases attached any significance to 
recreation or residency as opposed to just farm use. In my opin
ion, it is common in western Nebraska for shelterbelts to protect 
farmsteads from the wind, to provide shade, and to add beauty, 
but shelterbelts located a distance from the farmers' and ranch
ers' homes are used to shelter animals, both domestic and wild.  
Some shelterbelts are even used by nonfarm businesses. Such 
owners are also entitled to protection from tort-feasors.
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In my opinion, depending upon the evidence, the rule is that 
if an owner is using land according to his or her personal tastes 
and wishes for any lawful purpose, the owner is entitled to 
recover the reasonable replacement cost and improvement to the 
extent of the value of the real estate upon which the owner has 
seen fit to maintain the trees.  

STATE OF NEBRASKA, APPELLEE, V.  

ROBERT D. MCCULLOCH, APPELLANT.  
733 N.W.2d 586 

Filed May 29, 2007. No. A-06-275.  

1. Sexual Assault: Juries: Evidence. In statutory sexual assault cases, a jury may 
consider the physical appearance of the defendant to determine whether he is of a 
sufficient age to satisfy the statutory element, if there is other circumstantial evi
dence presented to support an inference that the defendant is of a sufficient age.  

2. Trial: Juries: Evidence. It is uniformly the rule that a defendant's physical appear
ance may be considered by the jury in determining his or her age. However, the 
jury may not fix the age of the defendant by merely observing him or her during 
the trial; there must be some other evidence in conjunction with the appearance of 
the defendant.  

3. Criminal Law: Evidence: New Trial: Appeal and Error. Upon finding error in a 
criminal trial, the reviewing court must determine whether the evidence presented 
by the State was sufficient to sustain the conviction before the cause is remanded 
for a new trial.  

4. Double Jeopardy: Evidence: New Trial: Appeal and Error. The Double Jeopardy 
Clause does not forbid retrial so long as the sum of the evidence offered by the 
State and admitted by the trial court, whether erroneously or not, would have been 
sufficient to sustain a guilty verdict.  

5. Double Jeopardy: Convictions: Proof: Appeal and Error. When a conviction is 
overturned due to a failure of proof at trial, the prosecution has been given one fair 
opportunity to offer whatever proof it could assemble.  

6. Convictions: Proof: Appeal and Error. An appellate reversal of a conviction, 
when due to a failure of proof at trial, means that the government's case was so 
lacking that it should not have even been submitted to the jury.  

Appeal from the District Court for Burt County: DARVID D.  
QUIST, Judge. Motion for rehearing sustained. See 15 Neb. App.  
381, 727 N.W.2d 717 (2007), for original opinion. Original 
opinion withdrawn. Reversed and remanded with directions to 
dismiss.
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Matthew M. Munderloh, of Johnson & Mock, for appellant.  

Jon Bruning, Attorney General, and George R. Love for 
appellee.  

IRWIN, SIEVERS, and CARLSON, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

This matter is before the court on rehearing. We granted the 
motion for rehearing of the appellant, Robert D. McCulloch, 
regarding our opinion reported at State v. McCulloch, 15 Neb.  
App. 381, 727 N.W.2d 717 (2007). We withdraw the previous 
opinion and issue this opinion in its stead.  

McCulloch appeals from the decision of the district court for 
Burt County which, after a jury trial, convicted him of one count 
of first degree sexual assault. McCulloch's primary claim is 
that his trial counsel was ineffective by introducing evidence of 
McCulloch's age when the State's evidence had failed to estab
lish that he was 19 years of age or older, an essential element of 
the charge against McCulloch. The record shows that the State 
did not introduce direct evidence of McCulloch's age, and the 
only sufficient evidence of age was elicited by McCulloch's 
counsel, both during cross-examination of the State's witnesses 
and during the defense's case. We find that defense counsel was 
ineffective and that such ineffectiveness prejudiced McCulloch.  
Because we find that the State failed to adduce sufficient evi
dence to support a conviction, we reverse, and remand with 
directions to dismiss.  

II. BACKGROUND 
The State alleged that McCulloch had sexually assaulted his 

niece, P.M., who was born on March 10, 1990. Following a 
jury trial, the jury found McCulloch guilty of one count of first 
degree sexual assault: 

McCulloch on or between November 14, 2003 and February 
1, 2004 in the county of Burt . . . then and there being did 
subject P.M. to sexual penetration when [McCulloch was] 
nineteen years of age or older and [P.M. was] less than 
sixteen years of age.
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The district court sentenced McCulloch to 8 to 15 years' 
imprisonment with 423 days' credit for time served. No direct 
appeal was filed.  

McCulloch filed a verified motion for postconviction relief 
alleging that his trial counsel had provided ineffective assistance 
of counsel by failing to file a direct appeal on McCulloch's be
half. The district court granted McCulloch postconviction relief 
by way of granting McCulloch the right to file this appeal from 
his conviction and sentence.  

Because the nature of McCulloch's assignments of error re
quires a discussion of the specific testimony adduced at trial, we 
will set forth details of that testimony below.  

III. ASSIGNMENTS OF ERROR 
McCulloch assigns two errors. Because it is dispositive, we 

will discuss only McCulloch's assignment that he received inef
fective assistance of counsel at trial when his counsel elicited 
testimony tending to prove he was "'nineteen years of age or 
older"' at the time of the offense.  

IV. ANALYSIS 
1. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 

McCulloch argues that his trial counsel provided ineffective 
assistance because counsel "elicited witness testimony tending 
to prove McCulloch was 'nineteen years of age or older' at the 
time of the offense." Upon our review of the record, we find 
that the State failed to produce direct evidence of McCulloch's 
age and that the only sufficient evidence of age was elicited by 
defense counsel. We find that this performance was deficient 
and that such deficient performance prejudiced McCulloch.  

The Nebraska Supreme Court has adopted the two-part test 
for proving a claim of ineffective assistance of counsel, as set 
forth by the U.S. Supreme Court in Strickland v. Washington, 
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). See 
State v. Nielsen, 243 Neb. 202, 498 N.W.2d 527 (1993), disap
proved in part on other grounds, State v. Canbaz, 270 Neb. 559, 
705 N.W.2d 221 (2005). To establish that he or she was denied 
effective assistance of counsel, a defendant first must show that 
counsel was deficient, meaning that counsel did not perform at
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least as well as a criminal lawyer with ordinary training and skill 
in the area. See Strickland v. Washington, supra. Second, the 
defendant must make a showing that he or she was prejudiced 
by the actions or inactions of his or her counsel by demonstrat
ing with reasonable probability that but for counsel's deficient 
performance, the result of the proceeding would have been dif
ferent. See id.  

The primary issue to be resolved in this appeal is whether 
the State adduced sufficient evidence, apart from the testimony 
elicited by McCulloch's counsel, to prove that McCulloch was 
at least 19 years of age at the time of the offense. Inasmuch as 
the State did not adduce any direct evidence of McCulloch's 
age, that issue requires us to examine the status of Nebraska 
law concerning the requisite level of circumstantial evidence to 
prove a defendant's age in statutory sexual assault cases.  

[1] Our research indicates only two prior appellate deci
sions in this jurisdiction directly addressing the issue of what 
circumstantial evidence of a defendant's age is sufficient to 
support a conviction for statutory sexual assault. See, State v.  
Navarrete, 221 Neb. 171, 376 N.W.2d 8 (1985) (although direct 
evidence was also presented); State v. Lauritsen, 199 Neb. 816, 
261 N.W.2d 755 (1978). In both cases, the Nebraska Supreme 
Court recognized that a jury may consider the physical appear
ance of the defendant to determine whether he is of a sufficient 
age to satisfy the statutory element, if there is other circumstan
tial evidence presented to support an inference that the defend
ant is of a sufficient age. See id.  

[2] It is uniformly the rule that a defendant's physical appear
ance may be considered by the jury in determining his or her 
age. State v. Lauritsen, supra. It has been held, however, that the 
jury may not fix the age of the defendant by merely observing 
him or her during the trial; there must be some other evidence in 
conjunction with the appearance of the defendant. See id.  

In this case, McCulloch was present in court and was identi
fied by witnesses at trial. For example, P.M. specifically identi
fied McCulloch by "point[ing] him out" to the jury. Therefore, 
McCulloch's physical appearance was open to view by the 
jurors, whose attention was unquestionably drawn to him when 
he was identified during the course of the trial.
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Aside from McCulloch's physical appearance, however, the 
State adduced insufficient additional evidence from which the 
jury could infer McCulloch's being at least 19 years of age. The 
State adduced no direct evidence of McCulloch's age. The only 
circumstantial evidence adduced by the State was evidence that 
McCulloch was P.M.'s uncle, which evidence is insufficient to 
allow the jury to infer McCulloch's age.  

In State v. Lauritsen, supra, the State presented evidence 
that the defendant had been seen purchasing and drinking beer 
in a tavern on the day of the alleged crime and that he had 
purchased alcohol on another occasion. The defendant testified 
that he had frequented the tavern for 3 or 4 weeks prior to the 
day of the alleged crime and often went there after work with 
a fellow employee. The Nebraska Supreme Court noted that at 
the time, the law required a person to be at least 19 years of 
age to purchase alcohol. Although the defendant's purchase of 
alcohol, in and of itself, would not have been sufficient to prove 
that the defendant was of a particular age, it was relevant to the 
issue, when combined with the defendant's physical appear
ance. Other relevant circumstantial evidence on the issue of the 
defendant's age was that witnesses referred to the defendant as 
a "'man"' when they identified him and testimony relating to 
the defendant's membership in the Ku Klux Klan along with 
evidence that a requirement of membership in the Ku Klux Klan 
was that a person had to be at least 18 years of age. Id. at 820, 
261 N.W.2d at 757. The court found that all of this circumstan
tial evidence, when combined in the jury's consideration with 
the defendant's physical appearance, was sufficient to support 
the jury's conclusion that the defendant was at least 18 years 
of age.  

In the present case, the State argues that additional circum
stantial evidence was presented which, when combined in the 
jury's consideration with McCulloch's physical appearance, 
would support the jury's conclusion that McCulloch was over 
the age of 19 at the time of the offense. The State argues that 
P.M. described McCulloch as her "uncle." Brief for appellee at 
8. When asked if McCulloch was "one of [her] dad's brothers," 
P.M. answered in the affirmative, and she answered additional 
questions about her "uncle" (McCulloch).
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In contrast to the evidence presented in State v. Lauritsen, 
199 Neb. 816, 261 N.W.2d 755 (1978), testimony showing that 
P.M. identified McCulloch as her uncle is not circumstantial 
evidence from which the jury could draw logical inferences 
about McCulloch's age. See State v. Blackman, 254 Neb. 941, 
580 N.W.2d 546 (1998) (circumstantial evidence is evidence 
which, without going directly to prove existence of fact, gives 
rise to logical inference that such fact exists). The evidence 
in State v. Lauritsen, supra, was circumstantial evidence of the 
defendant's age because the jury could logically infer from the 
defendant's having purchased alcohol, which the law required a 
person to be at least 19 years of age to do, and the defendant's 
having been in the Ku Klux Klan, which required a person to be 
at least 18 years of age to join, that the defendant was, in fact, 
at least 18 years of age. Testimony that McCulloch is P.M.'s 
uncle does not allow the jury to infer that McCulloch is of any 
age, because McCulloch could have been of any age and still 
been "one of [her] dad's brothers." Being P.M.'s uncle does not 
give rise to a logical inference that McCulloch was at least 19 
years of age.  

The State adduced no other evidence, direct or circumstan
tial, to establish McCulloch's age. The only other evidence 
from which the jury might have made any inference about 
McCulloch's age was testimony elicited by McCulloch's coun
sel: evidence that McCulloch had a sexual relationship with 
P.M.'s mother sometime after 2000, at such a time as P.M.'s 
mother was old enough to have a 10-year-old daughter; circum
stantial evidence that P.M.'s mother was more than 19 years 
of age at the time of the offense; and direct testimony that 
McCulloch is 6 years older than his sister, P.M.'s aunt, who was 
old enough to have children who were 12 and 13 years old at 
the time of trial.  

Our review of the record shows that the State proved with 
direct evidence McCulloch's having sexually penetrated P.M.  
and P.M.'s having been less than 16 years of age at the time of 
the incident, but the State did not adduce sufficient evidence of 
McCulloch's age to prove that McCulloch was 19 years of age 
or older at the time of the incident. Because the only evidence 
sufficient to prove the necessary element of statutory sexual
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assault that McCulloch was 19 years of age or older at the time 
of the incident was elicited by McCulloch's counsel, it was only 
because of McCulloch's counsel that sufficient evidence was 
presented to support a conviction. As such, we conclude that 
McCulloch's counsel performed in a deficient manner and that 
such deficient performance prejudiced McCulloch.  

2. RESOLUTION 

Having concluded that there was prejudicial trial error, we 
must determine whether the Double Jeopardy Clause forbids a 
retrial of McCulloch. Because we have concluded that the evi
dence presented by the State was insufficient to support a con
viction, we conclude that the Double Jeopardy Clause forbids a 
retrial.  

[3,4] Upon finding error in a criminal trial, the reviewing 
court must determine whether the evidence presented by the 
State was sufficient to sustain the conviction before the cause 
is remanded for a new trial. State v. Anderson, 258 Neb. 627, 
605 N.W.2d 124 (2000). In Lockhart v. Nelson, 488 U.S. 33, 
109 S. Ct. 285, 102 L. Ed. 2d 265 (1988), the Court held that 
the Double Jeopardy Clause does not forbid retrial so long as 
the sum of the evidence offered by the State and admitted by the 
trial court, whether erroneously or not, would have been suffi
cient to sustain a guilty verdict. See, also, State v. Palmer, 257 
Neb. 702, 600 N.W.2d 756 (1999).  

[5,6] When a conviction is overturned due to a failure of 
proof at trial, the prosecution has been given one fair opportu
nity to offer whatever proof it could assemble. Burks v. United 
States, 437 U.S. 1, 98 S. Ct. 2141, 57 L. Ed. 2d 1 (1978); State 
v. Palmer supra. Such an appellate reversal means that the 
government's case was so lacking that it should not have even 
been submitted to the jury. Burks v. United States, supra; State 
v. Palmer supra. Because appellate courts necessarily afford 
absolute finality to a jury's verdict of acquittal-no matter how 
erroneous its decision-it is difficult to conceive how society 
has any greater interest in retrying a defendant when, on review, 
it is decided as a matter of law that the jury could not properly 
have returned a verdict of guilty. See, Burks v. United States, 
supra; State v. Palmer, supra.
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Pursuant to Lockhart v. Nelson, supra, when considering the 
sufficiency of the evidence in determining whether to remand 
for a new trial or to dismiss, an appellate court must consider 
all the evidence presented by the State and admitted by the trial 
court irrespective of the correctness of that admission. State 
v. Anderson, supra. As discussed above, when considering all 
the evidence presented by the State, we conclude that the State 
failed to adduce sufficient evidence to support a conviction.  
Even though evidence elicited by McCulloch's counsel, when 
considered along with the State's evidence, would have been 
sufficient to support a conviction, we conclude that the State 
was given one fair opportunity to prove its case and failed to 
do so. Because the State failed to produce sufficient evidence 
to convict McCulloch, the Double Jeopardy Clause prohibits 
the State from retrying him. See State v. Noll, 3 Neb. App. 410, 
527 N.W.2d 644 (1995), overruled on other grounds, State v.  
Anderson, supra.  

V. CONCLUSION 
We conclude that McCulloch's counsel performed in a defi

cient manner when he elicited the only evidence adduced at trial 
which would support a jury's determination that McCulloch 
was 19 years of age or older at the time of the offense, a neces
sary element of the offense of statutory sexual assault. We find 
that the State failed to produce sufficient evidence to convict 
McCulloch at trial and that the Double Jeopardy Clause prohib
its the State from retrying him. We therefore reverse, and remand 
to the district court with directions to dismiss this action.  

REVERSED AND REMANDED WITH 

DIRECTIONS TO DISMISS.
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IN RE CHARLES C. WELLS REVOCABLE TRUST.  

LEE W. WELLS, APPELLEE, V. LARRY D.  
WELLS, APPELLANT.  

734 N.W.2d 323 

Filed June 5, 2007. No. A-05-849.  

1. Trusts: Equity: Appeal and Error. Appeals involving the administration of a trust 
are equity matters and are reviewable in an appellate court de novo on the record.  

2. Decedents' Estates: Appeal and Error. In the absence of an equity question, an 
appellate court, reviewing probate matters, examines for error appearing on the 
record made in the county court.  

3. Judgments: Appeal and Error. When reviewing a judgment for errors appearing 
on the record, the inquiry is whether the decision conforms to the law, is supported 
by competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

4. _ : . In instances when an appellate court is required to review cases for 

error appearing on the record, questions of law are nonetheless reviewed de novo 
on the record.  

5. _ : . An appellate court, in reviewing a district court judgment for errors 

appearing on the record, will not substitute its factual findings for those of the 
district court where competent evidence supports those findings.  

6. Limitations of Actions: Appeal and Error. The determination of which statute of 
limitations applies is a question of law that an appellate court must decide indepen
dently of the conclusion reached by the trial court.  

7. Appeal and Error. To be considered by an appellate court, an alleged error must 
be both specifically assigned and specifically argued in the brief of the party assert
ing the error.  

Appeal from the County Court for Buffalo County: GERALD R.  
JORGENSEN, Judge. Affirmed.  

Daniel L. Aschwege and Marsha E. Fangmeyer, of Knapp, 
Fangmeyer, Aschwege, Besse & Marsh, P.C., for appellant.  

Patrick J. Nelson, of Jacobsen, Orr, Nelson, Wright & 
Lindstrom, P.C., for appellee.  

INBODY, Chief Judge, and IRWIN and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

This is an appeal from an order of the county court for 
Buffalo County removing Larry D. Wells as cotrustee for 
the Charles C. Wells Revocable Trust and requiring Larry to 
account to the trust for his actions while holding the position of
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cotrustee. On appeal, Larry asserts that the county court erred 
in removing Larry as cotrustee and in failing to hold that the 
action for accounting by the other cotrustee, Lee W. Wells, was 
barred in part by estoppel, laches, and the statute of limitations.  
Because we find no error in the county court's decision, we 
affirm the removal of Larry as cotrustee and the order requiring 
Larry to provide an accounting.  

BACKGROUND 
The trust was executed by Charles C. Wells, the father of 

Larry and Lee, in February 1992. Charles was the sole trustee 
and income beneficiary of the trust until his death in March 
1993. Upon Charles' death, Lee, Larry, and their mother, Irene 
Wells, became the trust's income beneficiaries and Larry and 
Lee became cotrustees. Irene passed away in January 2003, 
leaving Larry and Lee as cotrustees and income beneficiaries.  
Prior to Charles' death, Larry was a tenant of most of the trust's 
real property. The trust provides for its termination 15 years 
after Charles' death or Irene's death, whichever is later, or upon 
Larry's retirement from active farming after the latter of their 
deaths. Upon the trust's termination, the real property of the 
trust is to be divided between Larry and Lee under the terms of 
the trust agreement. At the time of the trial in this case, Larry 
was still engaged in active farming of and resided on the trust 
property.  

Lee filed a petition in the county court on July 27, 2004, 
claiming that Larry had been in possession of residential real 
property belonging to the trust and had failed to pay rent to the 
trust or its cotrustees for the use of the property. Lee also alleged 
that Larry had failed to properly account to Lee for his acts and 
doings as a cotrustee and a tenant of the farmland and residen
tial property of the trust. Lee alleged that it was impossible for 
him and Larry to adequately function as cotrustees of the trust.  
Lee alleged that a conflict of interest arose by virtue of Larry's 
serving as cotrustee at the same time as he served as a tenant 
of the property owned by the trust. Lee sought an order from 
the court removing Larry as cotrustee of the trust and requiring 
Larry to account for his acts and doings in connection with the 
affairs and administration of the trust. Lee also sought an order
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requiring Larry, as a tenant, to negotiate with the trustees the 
terms and conditions of the rental agreement or agreements (1) 
for the year 2004, relating to farmland owned by the trust and 
farmed by Larry, and (2) relating to residential property owned 
by the trust and possessed by Larry.  

Larry answered, alleging among other things that he and 
Lee could act as cotrustees and that if anything, Lee should be 
removed as cotrustee for neglecting the business of the trust.  
Larry also affirmatively alleged that Lee's action for an account
ing was barred by the doctrines of estoppel and laches and the 
statute of limitations for such actions.  

Trial in this case was held on December 17, 2004, and 
January 25, 2005. We note at the outset that the issue of a rental 
agreement for the trust farmland for the year 2004 had been 
resolved prior to trial.  

Larry testified about the terms of the trust agreement. When 
the trust was created in 1992, Charles conveyed certain real 
and personal property to the trust. The real property originally 
conveyed to the trust remained in the trust at the time of the 
December 2004 hearing, but the trust retained none of the 
originally-conveyed personal property. Upon Charles' death, 
Larry purchased the trust's personal property, which included 
machinery, equipment, and livestock, as provided for in the 
trust. The real estate owned by the trust includes farmland, pas
ture, a house with a detached garage, certain outbuildings and 
grain bins, and some Platte River accretion land. Among other 
things, the trust agreement provided that no part of the trust's 
property shall be liable for the debts or obligations of any ben
eficiary, that the trustees may lease the property of the trust to 
others, and that the trustees may borrow money for any purpose 
connected with the protection, preservation, or improvement of 
the trust estate whenever advisable in the trustees' judgment.  

Larry testified it was his understanding that he and Lee must 
act jointly as cotrustees and that neither he nor Lee had the 
power to do anything separately in connection with the admin
istration of the trust. Larry testified that when Charles died, 
Larry "treated the trust as [Larry] always treated the trust, as a 
family unit to be improved and maintained for the benefit of the 
beneficiaries."
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Prior to the creation of the trust, Larry and Charles were part
ners with respect to both crops and livestock. The partnership 
utilized the farmland and pasture now owned by the trust. Prior 
to and after the creation of the trust, Larry and Charles had a 
crop-share arrangement for the farmland and an equal-division 
arrangement for the livestock.  

In 2003, the farming arrangement shifted to a cash rent lease 
for both the farmland and the pasture owned by the trust. Larry 
signed the lease agreements both in his capacity as tenant and 
in his capacity as cotrustee. Lee also signed as cotrustee. Larry 
thought that the legal descriptions of real property set forth in 
the 2003 leases included the land upon which the house, grain 
bins, outbuildings, and cattle pens are located. Further evidence, 
particularly a cash rental analysis, indicates that the house, 
grain bins, outbuildings, and cattle pens were not included in 
determining the rental value of real property set forth in the 
2003 leases. The 2003 leases did not require any additional 
payments for the use of the house, grain bins, outbuildings, and 
cattle pens.  

Larry has lived in the house on the trust property since 1979.  
When Larry moved into the house, it was owned by Charles 
and Irene, and it is now owned by the trust. Larry never paid 
any rent for the house to Charles or Irene and has never paid 
any rent to the trust, either while Charles was trustee or since 
Charles' death. There has never been a lease agreement in place 
for the house. According to Larry, Charles consented to Larry's 
residing in the house and having use of the detached garage 
without payment of rent. Larry has made improvements to the 
house. Larry testified that his parents were aware of the money 
and labor Larry and his wife put into remodeling the house.  
Larry has not provided to Lee any of the underlying bills or 
contracts relating to the various improvements, but Larry has 
told Lee about some of those improvements.  

When Larry farmed in partnership with Charles, he did not 
pay Charles any rent for use of the grain bins, cattle pens, or 
outbuildings on the property. Nor has Larry paid rent to the 
trust for use of these items. Larry testified that he has placed 
additional outbuildings and cattle pens and made additions to 
the grain bins on the property at his own expense. Larry testified
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that the house, grain bins, cattle pens, and outbuildings are in
cluded in the real property that will be transferred to him upon 
termination of the trust. Larry testified that he did not feel he 
should have to pay rent for the house, grain bins, outbuildings, 
or cattle pens until "such time as [he has] used up the amount 
of monies that [he] had - and labor that [he] had put into the 
buildings of [his] own money." 

The trust has a single bank account located at the State Bank 
of Riverdale. Since Charles' death, Larry has received all of the 
bank statements, canceled checks, and deposit slips in connec
tion with the account. Until March 2003, Larry had possession of 
the trust's checkbook and wrote almost all of the trust's checks.  
In March 2003, the signature card at the bank was changed to 
require the signature of both cotrustees on trust checks. Since 
that time, all checks drawn on the trust's checking account have 
been signed by both Larry and Lee. Prior to the change, Larry 
wrote some checks on the trust account for personal expenses, 
including a haircut and a personal credit card bill of over $4,000.  
Those personal expenses were paid by Larry without Lee's 
knowledge and consent. Larry either reimbursed the trust bank 
account for those personal expenses or, in one instance, paid 
for a trust expense with a personal check. Larry testified that 
he paid for the haircut from the trust account because he simply 
happened to be carrying the trust checkbook on that particular 
day. Larry was paid a farm management fee of $5,000 in 1994 
and 1995 and of $4,500 in 1996 out of the trust's money without 
Lee's knowledge or consent.  

In April 2004, Larry presented Lee with two checks to sign in 
connection with the trust for real estate taxes. Larry asked Lee 
to send the checks to the respective county treasurers for pay
ment of the real estate taxes. Larry became aware that there were 
insufficient funds in the trust's checking account to cover the two 
checks, but he did not inform Lee. After the bank called Larry, 
he deposited personal funds into the trust's checking account to 
cover the checks. Larry considered the deposit to be part of his 
rent for 2004. Larry testified that these actions were taken with
out the knowledge or consent of Lee. Larry agreed that since 
Charles' death, he had essentially been operating the trust as the
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only trustee. Larry did not begin to share copies of tax returns 
for the trust with Lee until 1996 or 1997. Larry has provided 
Lee with bank records for the trust's account only "within the 
last couple of years [before the hearing,] after the lawyers got 
involved." 

Larry testified that since 1993, he has asked Lee on occa
sion, in his capacity as cotrustee, to join with Larry in borrow
ing money. Lee has declined to do so on each occasion, telling 
Larry that he did not believe that it was permitted by the trust 
agreement. Larry sought legal advice to attempt to persuade 
Lee that borrowing money on the trust's behalf was appropriate.  
Larry proceeded to borrow money for the trust on various occa
sions without Lee's knowledge or consent. A bank employee 
testified that Lee was asked to sign documents as cotrustee on 
some of the trust's borrowings, but stated that he "guess[ed]" 
Lee "just didn't feel like he wanted to sign them." In connection 
with these prior loans, Larry signed several security agreements 
in favor of the bank, purporting to act on behalf of the trust and 
doing so without Lee's knowledge or consent. Larry paid inter
est to the bank out of the trust's checking account for the loans 
which he obtained purporting to act on behalf of the trust.  

In 2000, Larry sought to have Lee join in the purchase of 
some cattle by the trust. Lee declined to join in any cattle opera
tion by the trust. Larry proceeded with the purchase and bor
rowed $26,766.92 on March 8 from the State Bank of Riverdale, 
purporting to act on behalf of the trust, and wrote a trust check 
to acquire an interest in the cattle. The purchase was made with
out the knowledge or consent of Lee.  

In August 2003, Larry signed a deed of trust at the request of 
the State Bank of Riverdale covering real estate owned by the 
trust, purporting to act on behalf of the trust. Larry did so with
out Lee's knowledge and consent, and Lee had declined to sign 
an earlier version of the deed of trust. The deed of trust secured 
eight promissory notes, all of which were Larry's personal debt, 
up to a limit of $500,000. Seven promissory notes were still in 
existence at the time of the December 2004 hearing. At the time 
the deed of trust was signed, the trust owed no money to the 
bank. All of the prior loans taken out by Larry purporting to act 
on behalf of the trust had already been paid.



15 NEBRASKA APPELLATE REPORTS

A bank employee testified that the reason why the bank asked 
Larry for the deed of trust to the trust property was because the 
bank was in a "we[a]k collateral position" for Larry's personal 
obligation with "a loan that [wa]s classified by the regulators." 
The employee stated that the bank was "trying to get [the loan] 
off of the classified list and trying to sharpen the bank's collat
eral" and that "that is the reason for the trust deed." The em
ployee testified that livestock, crops, and equipment were avail
able as collateral for Larry's obligations to the bank, but that 
neither the bank nor the regulators felt that these were sufficient 
collateral. The bank filed the trust deed on Larry's "share" of the 
trust's real property. The bank employee did not have any con
versations with Lee about the deed of trust prior to the filing of 
the deed. Eventually, the employee explained to Lee that the 
bank was only interested in trust assets that would be Larry's at 
some point in time. The bank employee testified that he felt Lee 
was satisfied with this explanation.  

Larry provided Lee with very little from an accounting per
spective at the beginning of the trust because Larry "was not 
happy with the type of bookkeeping system" in use. Since about 
1996 or 1997, Larry has provided a yearly registry of trust checks 
along with the income tax documentation of the trust for Lee's 
review. Larry testified that about a year prior to the hearings in 
this case, his accountant put together "a complete accounting 
of the trust at [Lee's] request." A copy of the accounting docu
mentation prepared by Larry's accountant was admitted into 
evidence as a 70-plus-page document containing an itemization 
of deposits and checks for the trust account for each year from 
1993 through 2003 and reporting beginning balances and end
ing balances for each year. Larry testified that in terms of the 
crop-share arrangement with the trust, he had copies of most of 
the scale tickets or other evidence of crops harvested from the 
trust's farm ground, together with records showing receipts from 
the sale of crops, records of various expenses, and canceled 
personal checks showing reimbursements to the trust account.  
Larry testified that he understood the trust agreement to require 
a yearly accounting.  

Larry testified that Lee played a very limited role in the op
eration of the trust as cotrustee, although Lee did sign documents
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requiring two signatures. Larry tried to discuss with Lee "im
portant improvements that . . . need[ed] to be done to trust 
property" but "[niever got many answers at all other than it is 
probably too expensive." Larry testified that he and Lee have 
shared in the management of the trust's accretion ground. Larry 
has helped control noxious weeds on that property, while Lee 
runs a gravel pit operation and has contact with hunters who 
wish to use the accretion property. Larry testified that Lee has 
provided him with "[b]its and pieces" by way of an accounting 
of his acts with regard to the gravel operation. Larry agreed, 
however, that every gravel royalty check was deposited in the 
trust's bank account and that he was the sole recipient of state
ments for the account. Larry testified that after 1999, when he 
knew Lee disagreed with the trust's borrowing money, he asked 
the farm finance manager at the bank to bring Lee in to help 
prepare farm financial statements and balance statements, but 
that Lee would not attend any of the meetings.  

Lee testified that it was not possible for him and Larry to 
continue to serve as cotrustees of the trust because of "the 
admitted conflict of interest with [Larry] in the property." Larry 
did not share Lee's opinion about their being unable to continue 
to work and serve together as cotrustees. Larry expressed his 
position that he and Lee could effectively act as cotrustees in 
managing the trust.  

The county court entered an order in this case on June 9, 
2005. After setting forth the factual background of the case, the 
court stated: 

It is axiomatic and pointed out by the parties that this 
Court, where possible, shall give full deference to the in
tention of the grantor, Charles . . . , in forming the trust. It 
is clear to the Court that the overriding intention of Charles 
. . . was that his two sons, Lee and Larry . . . , should 
administer the trust jointly for the benefit, first of their 
mother [Irene] and lastly for themselves. However, it is 
equally clear to the Court that Larry . . . has, for the most 
part, acted alone in conducting the business of the trust 
and has acted, if not improperly, certainly in a manner that 
appears inappropriate.
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First of all, the trust clearly provides that Larry . . . is 
to pay a reasonable rental for the use of all of the prem
ises, both the pasture ground and the residence. There 
is no dispute that Larry . . . has never paid any amounts 
for the use of the residence. It may be, as he alleges, that 
improvements to the residence have offset some of those 
amounts but those improvements have been made for his 
personal benefit and they have not been accounted for.  
Additionally, the evidence shows that Larry ... paid him
self a farm management fee for several years, the authority 
for which, is no where [sic] to be found in the four corners 
of the trust. The evidence reflects that he has paid some 
personal debts out of trust funds (albeit alleging that he 
has repaid them) and has also pledged trust real estate to 
secure personal loans from the State Bank of Riverdale.  
Interest on some of these loans has been paid out of trust 
funds, cattle ha[ve] been purchased out of trust funds, and 
most if not all of the above-noted transactions have been 
done without the knowledge or consent of his brother and 
co-trustee Lee . . . .  

The explanation for these unilateral actions seems to be 
an allegation that Lee . . . didn't care or was not interested 
in the conduct of the businesses of the trust but it is clear 
from the evidence that no real effort was made to include 
him in those dealings.  

From the evidence presented, therefore, the Court finds 
[Lee's] position is correct and that Larry . .. should be and 
is hereby removed as a co-trustee of the Charles C[.] Wells 
[R]evocable [T]rust and further that he should make a full 
accounting to Lee . . . of his actions while holding the 
position of co-trustee. The Court finds that 90 days from 
the date of this judgment is an appropriate amount of time 
for said accounting to be provided to Lee ....  

The county court stated that in accordance with the relevant 
provision in the trust for naming a successor trustee, Larry and 
Lee were given a period of 30 days from the date of the court's 
order to name a successor trustee to the interest of Larry. The 
court set a hearing date to determine the successor trustee in
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the event that the parties could not agree on a successor. Larry 
subsequently perfected his appeal to this court.  

ASSIGNMENTS OF ERROR 
Larry asserts that the county court erred in (1) removing 

Larry as cotrustee of the trust and (2) failing to hold that Lee's 
action for an accounting was barred, in part, by estoppel, laches, 
and the statute of limitations.  

STANDARD OF REVIEW 
[1] Appeals involving the administration of a trust are equity 

matters and are reviewable in an appellate court de novo on the 
record. In re Trust of Rosenberg, 273 Neb. 59, 727 N.W.2d 430 
(2007).  

[2-5] In the absence of an equity question, an appellate court, 
reviewing probate matters, examines for error appearing on 
the record made in the county court. In re Trust of Rosenberg, 
supra; In re Trust Created by Inman, 269 Neb. 376, 693 N.W.2d 
514 (2005). When reviewing a judgment for errors appearing 
on the record, the inquiry is whether the decision conforms 
to the law, is supported by competent evidence, and is neither 
arbitrary, capricious, nor unreasonable. Id. In instances when an 
appellate court is required to review cases for error appearing on 
the record, questions of law are nonetheless reviewed de novo 
on the record. In re Trust of Rosenberg, supra. An appellate 
court, in reviewing a district court judgment for errors appearing 
on the record, will not substitute its factual findings for those 
of the district court where competent evidence supports those 
findings. Id.  

[6] The determination of which statute of limitations applies 
is a question of law that an appellate court must decide inde
pendently of the conclusion reached by the trial court. Brodine 
v. Blue Cross Blue Shield, 272 Neb. 713, 724 N.W.2d 321 
(2006).  

ANALYSIS 
Applicable Law.  

The Nebraska Uniform Trust Code (NUTC) was enacted in 
2003 and became operative on January 1, 2005, between the two 
evidentiary hearings held in this proceeding. See Neb. Rev. Stat.
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§§ 30-3801 to 30-38,110 (Cum. Supp. 2004). This operative 
date has significance in this case because the NUTC applies to 
certain preexisting trust relationships. § 30-38,110. See, gener
ally, John M. Gradwohl and William H. Lyons, Constitutional 
and Other Issues in the Application of the Nebraska Uniform 
Trust Code to Preexisting Trusts, 82 Neb. L. Rev. 312 (2003).  
Specifically, § 30-38,110(a) provides: 

Except as otherwise provided in the [NUTC], on January 
1, 2005: 

(1) the [NUTC] applies to all trusts created before, on, 
or after January 1, 2005; 

(2) the [NUTC] applies to all judicial proceedings con
cerning trusts commenced on or after January 1, 2005; 

(3) the [NUTC] applies to judicial proceedings con
cerning trusts commenced before January 1, 2005, unless 
the court finds that application of a particular provision of 
the [NUTC] would substantially interfere with the effec
tive conduct of the judicial proceedings or prejudice the 
rights of the parties, in which case the particular provision 
of the [NUTC] does not apply and the superseded law 
applies; and 

(4) an act done before January 1, 2005, is not affected 
by the [NUTC].  

Under § 30-38,110(a)(1), the NUTC is generally applicable 
to all trusts in existence on January 1, 2005, subject to certain 
statutory and perhaps constitutional exceptions. See Gradwohl 
& Lyons, supra. Because this judicial proceeding was com
menced prior to the operative date of the NUTC, § 30-38,110(3) 
requires us to apply the NUTC except in those instances where 
we determine that such application would "substantially inter
fere with the effective conduct of the judicial proceedings or 
prejudice the rights of the parties," in which case we must apply 
prior law which has been superseded by the NUTC. See In re 
Trust of Rosenberg, supra. We find no prejudice to the parties in 
applying the NUTC in this case.  

Removal of Larry as Cotrustee.  
Larry asserts that the county court erred in removing Larry 

as cotrustee of the trust. Section 30-3862 provides:
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(a) The settlor, a cotrustee, or a beneficiary may request 
the court to remove a trustee, or a trustee may be removed 
by the court on its own initiative.  

(b) The court may remove a trustee if: 
(1) the trustee has committed a serious breach of trust; 
(2) lack of cooperation among cotrustees substantially 

impairs the administration of the trust; 
(3) because of unfitness, unwillingness, or persistent 

failure of the trustee to administer the trust effectively, the 
court determines that removal of the trustee best serves the 
interests of the beneficiaries; or 

(4) there has been a substantial change of circumstances 
or removal is requested by all of the qualified benefici
aries, the court finds that removal of the trustee best serves 
the interests of all of the beneficiaries and is not incon
sistent with a material purpose of the trust, and a suitable 
cotrustee or successor trustee is available.  

(c) Pending a final decision on a request to remove a 
trustee, or in lieu of or in addition to removing a trustee, 
the court may order such appropriate relief under subsec
tion (b) of section 30-3890 as may be necessary to protect 
the trust property or the interests of the beneficiaries.  

The language of § 30-3862 is identical to that of Unif. Trust 
Code § 706, 7C U.L.A. 575 (2006). The Uniform Trust Code 
was promulgated in 2000. Given its recent adoption, there is not 
a great deal of case law discussing the application of § 706; nor 
is there any Nebraska case law, to date, discussing the merits 
of a trial court's decision to remove a trustee under § 30-3862.  
However, the comments to § 706 provide some relevant infor
mation for our consideration of the trial court's decision in the 
present case. With regard to removal of a trustee for a "serious 
breach of trust," the comment to § 706 provides: 

The breach must be "serious." A serious breach of trust 
may consist of a single act that causes significant harm 
or involves flagrant misconduct. A serious breach of trust 
may also consist of a series of smaller breaches, none of 
which individually justify removal when considered alone, 
but which do so when considered together.
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7C U.L.A. at 576. With regard to removal for "lack of coopera
tion among cotrustees," the comment to § 706 provides: 

The lack of cooperation among trustees justifying removal 
under subsection (b)(2) need not involve a breach of trust.  
The key factor is whether the administration of the trust 
is significantly impaired by the trustees' failure to agree.  
Removal is particularly appropriate if the naming of an 
even number of trustees, combined with their failure to 
agree, has resulted in deadlock requiring court resolution.  
The court may remove one or more or all of the trustees.  
If a cotrustee remains in office following the removal, 
under Section 704 appointment of a successor trustee is 
not required.  

Subsection (b)(2) deals only with lack of cooperation 
among cotrustees, not with friction between the trustee 
and beneficiaries. Friction between the trustee and bene
ficiaries is ordinarily not a basis for removal. However, 
removal might be justified if a communications breakdown 
is caused by the trustee or appears to be incurable.  

7C U.L.A. at 576.  
Although the county court did not refer to the language of 

§ 30-3862 in making its decision that Larry should be removed 
as cotrustee, the county court made several factual findings 
which would support removal under that statute. The county 
court found that Larry has, for the most part, acted alone and 
in a seemingly inappropriate manner in conducting the business 
of the trust; has failed to pay rent for the use of the house; has 
paid personal debts out of the trust; has pledged trust real estate 
to secure personal loans; and has made these transactions with
out the knowledge or consent of Lee, his brother and cotrustee.  
We note that the county court did make a couple of erroneous 
factual findings-that the trust agreement did not provide for the 
payment of a management fee and that Larry paid interest on his 
personal loans from the trust bank account.  

Larry and Lee are in the unique position of being both 
cotrustees and cobeneficiaries. In addition to the findings of the 
county court stated above which are supported by the record, 
it also appears that there has been very little cooperation or
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communication between the cotrustees with regard to the trust 
business. Larry's and Lee's lack of cooperation and communi
cation with one another has clearly impaired the administration 
of the trust and has led to the present court action. We conclude 
that these actions (or inactions), by Larry, when considered 
together, justify the removal of Larry under § 30-3862(b)(1), 
(2), and (3). The decision of the county is supported by compe
tent evidence. See In re Trust of Rosenberg, 273 Neb. 59, 727 
N.W.2d 430 (2007) (in absence of equity question, appellate 
court, reviewing probate matters, examines for error appearing 
on record made in county court). Larry's assignment of error is 
without merit.  

Action for Accounting.  
In the petition, Lee sought an order requiring Larry "to ac

count for his acts and doings in connection with the affairs and 
administration of the Trust, including, without limitation, as a 
tenant of trust property and as a co-trustee of the Trust." The 
county court ordered Larry to "make a full accounting to Lee 
. . . of his actions while holding the position of co-trustee." 
Larry asserts that the county court erred in failing to hold that 
Lee's action for an accounting was barred, in part, by estoppel, 
laches, and the statute of limitations.  

Although Larry does not assign error to the order to provide 
an accounting in general, we do note that Larry has provided 
Lee with various accounting information over the years. Since 
1996 or 1997, Larry has provided a yearly registry of trust 
checks along with the income tax documentation of the trust 
for Lee's review. Larry's accountant compiled and provided to 
Lee an accounting of the trust receipts and expenses from 1993 
through 2003. In addition, Larry has provided Lee with copies 
of various expense documentation over the years.  

Larry argues that a 4-year period of limitations should 
be applied in order to bar any request for an accounting 4 
years prior to the institution of Lee's lawsuit. Larry urges the 
application of either Neb. Rev. Stat. § 25-207 (Reissue 1995) 
(§ 25-207(3) applies to action for injury to rights of plaintiff, 
not arising on contract and not thereinafter enumerated) or Neb.  
Rev. Stat. § 25-212 (Reissue 1995) (actions not specified).
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Lee argues that the applicable statute of limitations is the spe
cial statute of limitations found in Neb. Rev. Stat. § 30-2818(2) 
(Reissue 1995). Section 30-2818 was repealed effective January 
1, 2005, but it was in effect at the time this case was com
menced on July 27, 2004. Section 30-2818(2) provided: 

Unless previously barred by adjudication, consent, or limi
tation, or subsection (1) of this section, or unless otherwise 
provided by the instrument creating the trust, any claim 
against a trustee by a beneficiary for breach of trust or 
breach of any fiduciary duty arising out of the trust is 
barred as to any beneficiary who has received an annual or 
a periodic account or statement fully disclosing the matter 
subject to the claim which contains the statement "Claims 
against the trustee for breach of trust or breach of any 
fiduciary duty arising out of the trust shall not be made 
after the expiration of four years from the date the benefi
ciary receives the annual or periodic account or statement 
fully disclosing the matter subject to such claim.", unless 
a proceeding to assert the claim is commenced within four 
years after receipt of such account or statement.  

(Emphasis supplied.) 
The record shows that Lee received certain accounting infor

mation from Larry over the years, but there is nothing in the 
record to show whether the statement necessary to the appli
cation of § 30-2818(2) was included in any of the accounting 
information. Lee argues that § 30-2818(2) does not begin to run 
until accounting information with the required statement has 
been provided to the beneficiary. We cannot agree with Lee's 
assertion. The introductory language of § 30-2818(2) contem
plates that by the time a trustee provides an accounting with the 
requisite statement, the claim might have already been barred by 
"adjudication, consent, or limitation." In other words, another 
statute of limitations might be applicable, and if so, any cause 
of action that was previously barred would remain barred. Thus, 
we must determine whether another statute of limitations oper
ates to bar any portion of Lee's claim for an accounting.  

While we have previously held that an equity action for 
an accounting is subject to a 4-year statute of limitations, see 
American Driver Serv. v. Truck Ins. Exch., 10 Neb. App. 318,
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631 N.W.2d 140 (2001) (applying § 25-207), we have found no 
case in Nebraska where a 4-year statute of limitations has been 
applied to an accounting action in connection with a trust, under 
either § 25-207 or § 25-212. Prior cases from the Nebraska 
Supreme Court have recognized the general rule that the statute 
of limitations is tolled while a trust continues. See, Dewey v.  
Dewey, 163 Neb. 296, 79 N.W.2d 578 (1956) (laches and statute 
of limitations will generally begin to run between trustee and 
beneficiary of express or voluntary trust when trust terminates 
by its own limitations or trustee repudiates trust by assertion of 
adverse claim to or ownership of trust property); In re Estate of 
Statz, 144 Neb. 154, 12 N.W.2d 829 (1944) (trust of executor or 
administrator is continuing trust, and he cannot set up statute of 
limitations as against rights of next of kin or persons entitled to 
distribution of assets of estate unless they repudiate trust or set 
up claims in their own rights, or until trust is terminated). See, 
also, 54 C.J.S. Limitations of Actions §§ 21 and 184 (1987) (as 
general rule, statute of limitations is tolled while trust exists); 
George Gleason Bogert & George Taylor Bogert, The Law of 
Trusts and Trustees § 964 (rev. 2d ed. 1983) (unless there is 
statute expressly governing matter of time within which suit 
for accounting can be brought, rules with regard to statute of 
limitations and enforceability of trusts in general apply, and time 
period will not run against right to account until repudiation and 
actual or constructive notice thereof).  

Although the NUTC was adopted after the institution of 
this suit, we find certain of its provisions instructive. Section 
30-3890(b) provides that a court may order a trustee, among 
other things, to account or to remedy a breach of trust that has 
occurred or may occur. Section 30-3894 sets forth a limitation 
of action against a trustee as follows: 

(a) A beneficiary may not commence a proceeding 
against a trustee for breach of trust more than one year 
after the date the beneficiary or a representative of the 
beneficiary was sent a report that adequately disclosed 
the existence of a potential claim for breach of trust and 
informed the beneficiary of the time allowed for commenc
ing a proceeding.
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(b) A report adequately discloses the existence of a 
potential claim for breach of trust if it provides suffi
cient information so that the beneficiary or representative 
knows of the potential claim or should have inquired into 
its existence.  

(c) If subsection (a) of this section does not apply, a 
judicial proceeding by a beneficiary against a trustee for 
breach of trust must be commenced within four years after 
the first to occur of: 

(1) the removal, resignation, or death of the trustee; 
(2) the termination of the beneficiary's interest in the 

trust; or 
(3) the termination of the trust.  

The above statute replaces Neb. Rev. Stat. § 30-2812(2) 
(Reissue 1995), argued by Lee. We view § 30-3894 as a rec
ognition of the general rule recited above that a cause of ac
tion for breach of trust, including a request for an accounting, 
does not accrue until the termination of the trust, with an ex
ception if a potential claim for breach of trust is disclosed to the 
beneficiary.  

[7] Based upon the foregoing, we decline to apply laches or 
a period of limitations to bar Lee's action for an accounting.  
We need not address Larry's assertions with respect to estoppel, 
as he did not present any arguments relating to estoppel in his 
brief. To be considered by an appellate court, an alleged error 
must be both specifically assigned and specifically argued in the 
brief of the party asserting the error. State ex rel. Lemon v. Gale, 
272 Neb. 295, 721 N.W.2d 347 (2006). Larry's assertion that 
the accounting should be barred, in part, by a period of limita
tions or the doctrine of laches or estoppel is without merit.  

CONCLUSION 
We affirm the decision of the county court removing Larry as 

cotrustee of the trust and the order requiring Larry to provide an 
accounting.  

AFFIRMED.
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IN RE INTEREST OF KEVIN K., A CHTLD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLANT, v. KEVIN K. AND 

NEBRASKA DEPARTMENT OF HEALTH AND 

HUMAN SERVICES, APPELLEES.  

735 N.W.2d 812 

Filed June 5, 2007. No. A-06-447.  

1. Juvenile Courts: Final Orders: Appeal and Error. An order terminating the 

jurisdiction of the juvenile court is a final, appealable order.  

2. Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 

record, and the appellate court is required to reach a conclusion independent of the 

juvenile court's findings; however, when the evidence is in conflict, the appellate 
court will consider and give weight to the fact that the lower court observed the 
witnesses and accepted one version of the facts over the other.  

3. Juvenile Courts: Jurisdiction. A juvenile court may continue to exercise jurisdic

tion over a minor child even after the basis for acquiring jurisdiction no longer 
exists.  

Appeal from the Separate Juvenile Court of Lancaster County: 
LINDA S. PORTER, Judge. Reversed and remanded for further 
proceedings.  

Kara E. Mickle and Alicia B. Henderson, Deputy Lancaster 
County Attorneys, for appellant.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Elizabeth Elliott for appellee Kevin K.  

Jon Bruning, Attorney General, and B. Gail Steen, Special 
Assistant Attorney General, for appellee Nebraska Department 
of Health and Human Services.  

INBODY, Chief Judge, and SIEVERS and MOORE, Judges.  

INBODY, Chief Judge.  
INTRODUCTION 

The State of Nebraska has appealed the decision of the 
Lancaster County Separate Juvenile Court terminating jurisdic
tion over Kevin K. The issue presented is whether a juvenile 
court which has assumed jurisdiction over a minor child for 
truancy issues may continue jurisdiction over that child when the 
basis for acquiring jurisdiction no longer exists.
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STATEMENT OF FACTS 
On April 25, 2005, the juvenile court adjudicated Kevin 

pursuant to Neb. Rev. Stat. § 43-247(3)(b) (Reissue 2004), find
ing that he had been habitually truant from school. Disposition 
in this matter was entered on July 14. Temporary legal custody 
of Kevin was placed in the Nebraska Department of Health 
and Human Services (DHHS), and physical custody of Kevin 
remained with his mother. The dispositional order provided that 
Kevin was to "attend all scheduled classes without any truan
cies or tardies" and that "[a]ny illnesses shall be verified 
through a medical provider, school nurse or health paraprofes
sional." The order also provided that Kevin's mother "shall not 
excuse Kevin . . . from school without prior approval from 
[DHHS]." 

On November 21, 2005, Kevin filed a motion to terminate 
jurisdiction based upon the fact that Kevin was 16 years old, 
and on November 3, Kevin's mother executed a notarized re
lease on a form provided by the school, discontinuing Kevin's 
enrollment. The hearing on the motion to terminate was held 
on December 13. The DHHS case manager assigned to Kevin's 
case testified that it was DHHS' recommendation that the case 
be closed because it was a truancy case, Kevin was 16 years old, 
Kevin's mother disenrolled him from school on November 3, 
and truancy no longer applied. The case manager further testi
fied that he believed it was in Kevin's best interests to close the 
case and that since Kevin was no longer enrolled in school, there 
were no further services that DHHS could provide to Kevin.  

On March 14, 2006, the juvenile court sustained Kevin's 
motion to terminate jurisdiction, reasoning that even when a 
child is under the jurisdiction of the juvenile court, a parent 
retains the right to disenroll his or her child from school pursu
ant to Neb. Rev. Stat. § 79-201 (Cum. Supp. 2006), and that 
when a parent exercises that right, the child is no longer legally 
required to be enrolled in school and the juvenile court's juris
diction should terminate where the court's jurisdiction was based 
solely upon the child's truancy. The court further noted: 

[It is clear that Kevin's best interests are not served 
by terminating the court's jurisdiction and dismissing the 
Petition. Kevin has no daily program, is not enrolled in
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a GED program, is not employed and indeed has no sig
nificant work history whatsoever. Clearly such a situation 
does not bode well for his "development of his capacity 
for a healthy personality, physical well-being, and useful 
citizenship and to protect the public interest." Neb. Rev.  
Stat. §43-246 (Reissue 2004).  

The State has timely appealed to this court.  

ASSIGNMENT OF ERROR 
The State contends that the juvenile court erred in terminat

ing the court's jurisdiction over Kevin for truancy issues based 
upon his mother's execution of a parental release to discontinue 
his enrollment in school pursuant to § 79-201.  

STANDARD OF REVIEW 

[1] An order terminating the jurisdiction of the juvenile court 
is a final, appealable order. In re Interest of L.P. and R.P, 240 
Neb. 112, 480 N.W.2d 421 (1992); In re Interest of Lisa V, 
3 Neb. App. 559, 529 N.W.2d 805 (1995).  

[2] Juvenile cases are reviewed de novo on the record, and 
the appellate court is required to reach a conclusion independent 
of the juvenile court's findings; however, when the evidence is 
in conflict, the appellate court will consider and give weight 
to the fact that the lower court observed the witnesses and 
accepted one version of the facts over the other. In re Interest of 
Phyllisa B., 265 Neb. 53, 654 N.W.2d 738 (2002).  

ANALYSIS 
The State contends that the juvenile court erred in terminat

ing the court's jurisdiction over Kevin for truancy issues based 
upon his mother's execution of a parental release to discontinue 
Kevin's enrollment in school pursuant to § 79-201. The State 
contends that the juvenile court should have continued to exer
cise its jurisdiction pursuant to § 43-247.  

Section 43-247 provides, in part: 
Notwithstanding any disposition entered by the juvenile 
court under the Nebraska Juvenile Code, the juvenile 
court's jurisdiction over any individual adjudged to be 
within the provisions of this section shall continue until
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the individual reaches the age of majority or the court 
otherwise discharges the individual from its jurisdiction.  

The juvenile court took jurisdiction of Kevin pursuant to 
§ 43-247(3)(b). The statute provides, in pertinent part: "The 
juvenile court in each county as herein provided shall have juris
diction of ... [a]ny juvenile ... who is habitually truant from 
home or school." Once Kevin reached the age of 16, and despite 
the dispositional order providing that Kevin's mother shall not 
excuse him from school without prior approval from DHHS, 
Kevin's mother executed a notarized release discontinuing his 
enrollment in school pursuant to § 79-201(3)(d). This section 
provides an exception to the compulsory education requirement 
where the child "[h]as reached the age of sixteen years and 
such child's parent or guardian has signed a notarized release 
discontinuing the enrollment of the child on a form provided 
by the school." Based upon Kevin's mother's execution of this 
release, the juvenile court terminated its jurisdiction over Kevin.  
The issue raised by this appeal is: May a juvenile court main
tain jurisdiction over a minor child when the basis for acquiring 
jurisdiction no longer exists? 

This court considered this issue in the context of a juvenile's 
marriage in the case In re Interest of Steven K., 11 Neb. App.  
828, 661 N.W.2d 320 (2003), affirmed in part and in part 
dismissed 267 Neb. 55, 671 N.W.2d 777. In In re Interest of 
Steven K., this court held that a minor's marriage terminated 
the jurisdiction of the juvenile court. Our determination was 
based upon the language of Neb. Rev. Stat. § 43-2101 (Reissue 
2004), which provides that the minority of a person under the 
age of 19 ends when he or she marries, and the language of 
§ 43-247, which specifically provides that a juvenile court's 
jurisdiction terminates upon an individual's reaching the age 
of majority. Thus, the language contained in Nebraska statutes 
dictated both results in In re Interest of Steven K.: the end of a 
child's minority status due to marriage and the termination of 
the juvenile court's jurisdiction upon a child's reaching the age 
of majority.  

A case in which a factual situation nearly identical to that 
of the instant case was addressed is In Interest of C.W, 292 Ill.  
App. 3d 201, 684 N.E.2d 1076, 226 Ill. Dec. 80 (1997). In that
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case, the minor child was adjudicated on the sole basis that he 
was a truant minor in need of supervision. Following his 16th 
birthday, the minor child filed a petition seeking a discharge 
from supervision, alleging that Illinois law no longer required 
him to attend school and accordingly that the trial court no 
longer had jurisdiction over him. The trial court denied the peti
tion and retained jurisdiction, and the minor child appealed. The 
appellate court held that a minor child who is adjudicated a tru
ant minor in need of supervision is not entitled to discharge from 
supervision merely by virtue of his reaching the age of 16.  

[3] In the instant case, Kevin's minority status has not ended 
as a result of his mother's discontinuing his enrollment from 
school. He remains a minor. Pursuant to § 43-247, "the juvenile 
court's jurisdiction over any individual adjudged to be within 
the provisions of this section shall continue until . . . the court 
... discharges the individual from its jurisdiction." Further, in 
order for a juvenile court to assume jurisdiction over a child, the 
State must prove a factual basis that the child falls within the 
asserted subsection or subsections of § 43-247. This statute does 
not set forth that the factual basis justifying the juvenile court's 
acquisition of jurisdiction must continue to exist throughout 
the duration of the juvenile court's exercise of that jurisdiction.  
Thus, a juvenile court may continue to exercise jurisdiction over 
a minor child even after the basis for acquiring jurisdiction no 
longer exists.  

We note that this reading of the statute comports with the 
stated purposes of the Nebraska Juvenile Code, which include 
"[t]o assure the rights of all juveniles to care and protection and 
a safe and stable living environment and to development of their 
capacities for a healthy personality, physical well-being, and 
useful citizenship and to protect the public interest." Neb. Rev.  
Stat. § 43-246(1) (Reissue 2004).  

The final question is whether it is in Kevin's best interests 
that the juvenile court retain jurisdiction over him. We have 
reviewed this case de novo, and we are in complete agreement 
with the juvenile court's findings: 

[I]t is clear that Kevin's best interests are not served 
by terminating the court's jurisdiction and dismissing the 
Petition. Kevin has no daily program, is not enrolled in
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a GED program, is not employed and indeed has no sig
nificant work history whatsoever. Clearly such a situation 
does not bode well for his "development of his capacity 
for a healthy personality, physical well-being, and useful 
citizenship and to protect the public interest." Neb. Rev.  
Stat. §43-246 (Reissue 2004).  

Since termination of the juvenile court's jurisdiction is not in 
Kevin's best interests, we find that the court erred in terminating 
its jurisdiction over Kevin.  

CONCLUSION 
Having determined that a juvenile court is not required to 

terminate its jurisdiction over a minor child even when the sole 
basis for the court's acquiring jurisdiction over the child no 
longer exists and that it is not in Kevin's best interests that the 
juvenile court's jurisdiction be terminated, we reverse the order 
of the juvenile court terminating its jurisdiction over Kevin and 
remand this cause for further proceedings.  

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS.  

MOORE, Judge, dissenting.  
I must respectfully dissent from the majority opinion. While 

I do not disagree with the finding of either the juvenile court 
or the majority opinion that the best interests of Kevin are not 
served by terminating jurisdiction, I believe that the plain lan
guage of the compulsory education statutes, together with the 
jurisdictional principles noted in In re Interest of Steven K., 11 
Neb. App. 828, 661 N.W.2d 320 (2003), affirmed in part and 
in part dismissed 267 Neb. 55, 671 N.W.2d 777, requires an 
affirmance of the trial court's dismissal of the juvenile petition 
in this case.  

Interpretation of a statute presents a question of law, in con
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Johnson v. Kenney, 265 Neb. 47, 654 N.W.2d 
191 (2002); In re Interest of Steven K., supra. In construing a 
statute, a court must determine and give effect to the purpose 
and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and
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popular sense. In re Interest of Valentin V, 12 Neb. App. 390, 
674 N.W.2d 793 (2004).  

Neb. Rev. Stat. § 79-201(3)(d) (Cum. Supp. 2004) provides 
an exception to the compulsory education requirement where 
the child "[h]as reached the age of sixteen years and such child's 
parent or guardian has signed a notarized release discontinuing 
the enrollment of the child on a form provided by the school." 
In the instant case, Kevin's mother signed a notarized release on 
a form provided by the school, discontinuing Kevin's enrollment 
in compliance with the statute.  

The State, having a high responsibility for the education of 
its citizens, has the power to impose reasonable regulations for 
the control and duration of basic education. State ex rel. Douglas 
v. Faith Baptist Church, 207 Neb. 802, 301 N.W.2d 571 (1981).  
The Legislature, in the context of the law requiring children to 
regularly attend school, which the Legislature implicitly deter
mined was in the best interests of children, carved out an ex
ception, recognizing the right of a parent or guardian to disenroll 
a child who has reached the age of 16. The Legislature put no 
limitation on this right, and according to the statute's plain lan
guage, all that must occur is that the child reach age 16 and that 
the parent sign the required form. The effect of the majority 
opinion is to place a limitation on § 79-201(3)(d) by excluding 
children who are under the jurisdiction of the juvenile court.  
While this may certainly be an appropriate limitation on this 
section, it is for the Legislature, and not the courts, to make this 
decision.  

Further, Kevin was adjudicated solely under Neb. Rev. Stat.  
§ 43-247(3)(b) (Cum. Supp. 2004), whereby the court found 
that he had been habitually truant from school. By virtue of the 
execution of the release by Kevin's mother, Kevin can no long
er be considered truant under the compulsory education laws.  
Under this circumstance, and where there is no other basis for 
the juvenile court's jurisdiction, the juvenile court can no longer 
retain jurisdiction. See In re Interest of Steven K., supra.  

Finally, it is noteworthy that the case manager assigned to 
Kevin's case recommended that the case be dismissed because 
truancy no longer applied. The case manager further opined that 
it was in Kevin's best interests that the case be closed, as there
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were no further services available in connection with the basis 
for Kevin's adjudication.  

For the foregoing reasons, I would affirm the decision of the 
juvenile court terminating its jurisdiction in this case.  

TIERONE BANK, APPELLEE, V. CUP-O-COA, INC., 
ET AL., APPELLANTS, AND KEARNEY STATE BANK 

AND TRUST COMPANY, INTERVENOR-APPELLEE.  

734 N.W.2d 763 

Filed June 12, 2007. No. A-07-006.  

1. Judgments: Jurisdiction. A jurisdictional question which does not involve a fac
tual dispute is a matter of law.  

2. Jurisdiction: Final Orders: Motions for New Trial: Time: Notice: Appeal and 
Error. In order to vest an appellate court with jurisdiction, a notice of appeal must 
be filed within 30 days of the entry of the final order or the overruling of a motion 
for new trial.  

3. Motions for New Trial: Judgments: Notice: Appeal and Error. The right of a 
party to move for a new trial or to appeal cannot ordinarily be defeated by the clerk 
of the court's failure to give the parties notice of the entry of the judgment.  

4. Legislature: Courts: Time: Appeal and Error. When the Legislature fixes the 
time for taking an appeal, the courts have no power to extend the time directly or 
indirectly.  

5. Jurisdiction: Appeal and Error. An appellate court may not consider a case as 
within its jurisdiction unless its authority to act is invoked in the manner prescribed 
by law.  

6. Judgments. A judgment is the final determination of the rights of the parties in an 
action.  

7. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 
jurisdiction of an appeal, there must be a final order entered by the court from 
which the appeal is taken; conversely, an appellate court is without jurisdiction to 
entertain appeals from nonfinal orders.  

8. Actions: Parties: Judgments: Appeal and Error. Pursuant to Neb. Rev. Stat.  
§ 25-1315(1) (Cum. Supp. 2006), when more than one claim for relief is presented 
in an action, whether as a claim, counterclaim, cross-claim, or third-party claim, 
or when multiple parties are involved, the court may direct the entry of a final 
judgment as to one or more but fewer than all of the claims or parties only upon 
an express determination that there is no just reason for delay and upon an express 
direction for the entry of judgment.  

9. Final Orders: Appeal and Error. If an order is interlocutory, immediate appeal 
from the order is disallowed so that courts may avoid piecemeal review, chaos in
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trial procedure, and a succession of appeals granted in the same case to secure 

advisory opinions to govern further actions of the trial court.  

Appeal from the District Court for Buffalo County: JoHN P.  
ICENOGLE, Judge. Appeal dismissed.  

Kent A. Schroeder, of Ross, Schroeder & George, L.L.C., for 
appellants.  

Betty L. Egan and Michael F. Kivett, of Walentine, O'Toole, 
McQuillan & Gordon, for appellee.  

Thomas W. Tye II, of Tye & Rademacher, P.C., L.L.O., for 
intervenor-appellee.  

INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

We consider the motion of TierOne Bank (TierOne) for 
summary dismissal. We lack jurisdiction over this appeal, not 
because, as TierOne contends, the appellants filed their notice of 
appeal out of time, but, rather, because the pendency of a com
plaint in intervention by Kearney State Bank and Trust Company 
(Kearney) and the absence of the language required by Neb. Rev.  
Stat. § 25-1315 (Cum. Supp. 2006) means that the order sought 
to be appealed was interlocutory.  

BACKGROUND 
The transcript does not contain the initial complaint. Thus, we 

infer from other documents before us that TierOne commenced 
an action against Cup-O-Coa, Inc.; Barista's and Friends, Inc.; 
Barista Company; W.E., L.L.C.; Cathy S. Mettenbrink; and 
Steven D. Sickler (collectively the appellants) seeking a mon
etary judgment and delivery of specified tangible personal 
property consisting essentially of refrigeration equipment and 
machinery. TierOne filed a motion for default judgment against 
the appellants. Although the motion bears a file-stamp date 
of August 22, 2006, the bill of exceptions and the court's 
order recite a hearing date of August 21 and suggest that the 
motion came into the hands of the court, or at least the district
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court judge, on August 21. On August 22, the district court 
entered a document styled as a judgment in favor of TierOne 
for $196,074.21 plus interest and costs and for delivery of 
the personal property. The order did not include the "express 
determination" or "express direction for the entry of judgment" 
authorized by § 25-1315(1).  

On August 18, 2006-3 days prior to the hearing held on 
TierOne's motion for default judgment-Kearney filed a com
plaint in intervention. Kearney's complaint asserted a first lien 
on the assets of certain of the appellants and sought a determi
nation that its interest was superior to that of TierOne. The bill 
of exceptions from the August 21 hearing on TierOne's motion 
shows the appearance of counsel for Kearney, recognition of 
Kearney's intervention, and statements of counsel recognizing 
that Kearney's claim to a superior interest in some of the items 
sought by TierOne had not yet been resolved. Nothing in the 
transcript or bill of exceptions shows that Kearney's complaint 
in intervention was later resolved.  

On August 31, 2006, the appellants filed a motion for new 
trial, alleging that one of the appellants "arrived at the court
house in time for the hearing and checked in properly with 
the Clerk of the Court. Nevertheless, [that individual] was not 
informed when the hearing began, meaning that he was not 
given the chance to appear in his own defense." The motion 
requested the district court to vacate the order filed August 22 
and to grant a new trial.  

On October 5, 2006, the district court held a hearing on the 
appellants' motion for new trial. At the conclusion of the hear
ing, the district court announced its decision overruling the 
motion. However, no written order was filed until November 
14, when the court entered an order overruling the motion. The 
order contains a notation that copies were sent to counsel for 
the appellants and to counsel for TierOne. A second order over
ruling the motion for new trial was filed on December 5. The 
appellants' notice of appeal was filed on December 28.  

MOTION FOR SUMMARY DISMISSAL 
TierOne moves for summary dismissal of the appeal under 

Neb. Ct. R. of Prac. 7B(1) (rev. 2001). TierOne asserts that the
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appellants' notice of appeal was filed more than 30 days after 
the entry of the November 14, 2006, order and that under Neb.  
Rev. Stat. § 25-1912 (Cum. Supp. 2006), this court lacks juris
diction over the appeal.  

STANDARD OF REVIEW 
[1] A jurisdictional question which does not involve a factual 

dispute is a matter of law. Stewart v. Advanced Gaming Tech., 
272 Neb. 471, 723 N.W.2d 65 (2006).  

ANALYSIS 
[2] TierOne's motion raises a jurisdictional issue stemming 

from the existence of two orders, each purporting to overrule 
the appellants' motion for new trial. The Nebraska Supreme 
Court has often held that in order to vest an appellate court 
with jurisdiction, a notice of appeal must be filed within 30 
days of the entry of the final order or the overruling of a motion 
for new trial. See, e.g., DeBose v. State, 267 Neb. 116, 672 
N.W.2d 426 (2003). The appellants' notice of appeal filed on 
December 28, 2006, is untimely as to the first order, filed on 
November 14, but would be timely as to the second order, filed 
on December 5.  

In the appellants' response to the motion for summary dis
missal, they state: 

[T]he [a]ppellant[s'] attorney had not been made aware 
of the November 14 Journal Entry as of early December.  
Appellant[s'] attorney therefore drafted a Journal Entry 
which dismissed the [appellants'] Motion for a New Trial 
and submitted it to the court. Said Journal Entry was signed 
by the trial judge and filed on December 5, 2006.... It is 
from the December 5 Journal Entry that the [a]ppellant[s] 
timely [appeal].  

[3] But for the complaint in intervention, which we discuss 
below, the notice of appeal would be untimely. In Simmons v.  

Lincoln, 176 Neb. 71, 125 N.W.2d 63 (1963), the Nebraska 
Supreme Court stated that if the trial court overruled the mo
tion for new trial without attempting to notify the plaintiff or 
her counsel of the ruling and if the plaintiff or her counsel 
did not learn of the ruling until after the time to file a notice
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of intention to appeal had passed, the order overruling the 
motion for new trial should be vacated. The Supreme Court 
also stated that the statute requiring the mailing of a notice 
of rendition of judgment after a case has been taken under 
submission by a court includes a ruling on a motion for new 
trial, as well as any other order finally disposing of an action.  
Id. The Supreme Court later summarized the law, stating that 
the right of a party to move for a new trial or to appeal can
not ordinarily be defeated by the clerk of the court's failure to 
give the parties notice of the entry of the judgment. Nye v. Fire 
Group Partnership, 263 Neb. 735, 642 N.W.2d 149 (2002).  
See, Tietsort v. Ranne, 200 Neb. 651, 264 N.W.2d 860 (1978); 
Pofahl v. Pofahl, 196 Neb. 347, 243 N.W.2d 55 (1976).  

[4,5] However, the proper method of addressing the situa
tion would have been by a motion to vacate the November 14, 
2006, order. See id. When the Legislature fixes the time for 
taking an appeal, the courts have no power to extend the time 
directly or indirectly. State v. Marshall, 253 Neb. 676, 573 
N.W.2d 406 (1998). An appellate court may not consider a case 
as within its jurisdiction unless its authority to act is invoked 
in the manner prescribed by law. Id. Because the district court 
was not requested to vacate-nor did it vacate on its own 
motion-the November 14 order, that order remained effective, 
and the time for appeal would have expired prior to the date of 
filing of the notice of appeal.  

[6,7] This reasoning, upon which TierOne relies, assumes 
that the August 22, 2006, "judgment" was, in fact, a judg
ment within the meaning of § 25-1315. See, also, Neb. Rev.  
Stat. § 25-1301(1) (Cum. Supp. 2006) ("judgment is the final 
determination of the rights of the parties in an action"). For an 
appellate court to acquire jurisdiction of an appeal, there must 
be a final order entered by the court from which the appeal is 
taken; conversely, an appellate court is without jurisdiction to 
entertain appeals from nonfinal orders. Pfeil v. State, 273 Neb.  
12, 727 N.W.2d 214 (2007).  

After we initially considered TierOne's motion, we issued 
an order allowing the parties to address the significance of the 
pendency of Kearney's complaint in intervention. Only TierOne
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responded, restating its reliance upon the reasoning underlying 
its motion for summary dismissal.  

[8] The August 22, 2006, order granting a monetary judg
ment against the appellants and directing issuance of an order 
for delivery of specified property is silent as to Kearney's com

plaint in intervention. Further, as noted above, the August 22 
order does not invoke § 25-1315(1), which states: 

When more than one claim for relief is presented in an 
action, whether as a claim, counterclaim, cross-claim, or 
third-party claim, or when multiple parties are involved, 
the court may direct the entry of a final judgment as to one 
or more but fewer than all of the claims or parties only 
upon an express determination that there is no just rea
son for delay and upon an express direction for the entry 
of judgment. In the absence of such determination and 
direction, any order or other form of decision, however 
designated, which adjudicates fewer than all the claims 
or the rights and liabilities of fewer than all the parties 
shall not terminate the action as to any of the claims or 
parties, and the order or other form of decision is subject 
to revision at any time before the entry of judgment adju
dicating all the claims and the rights and liabilities of all 
the parties.  

The question before us is whether, because of the unresolved 

complaint in intervention, § 25-1315(1) classifies the August 22 
order, although styled as a judgment, as an interlocutory order 
subject to revision until final adjudication of the complaint in 
intervention.  

In Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387 
(2005), James Malolepszy and his wife, Lynn Malolepszy, sued 
the State of Nebraska for damages relating to James' injuries 
in a motor vehicle accident which occurred in a highway con
struction zone. The State filed a third-party complaint against 
Chas. Vrana & Son Construction Co. (Vrana), the company 
contracted by the State to carry out the highway construction, 
and the driver of the other vehicle involved in the accident, 
who was subsequently dismissed as a party. The State filed a 
motion for summary judgment. On May 13, 2004, the district
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court granted the State's motion for summary judgment and 
dismissed the Malolepszys' petition against the State. The 
third-party action filed by the State against Vrana was not re
solved in the May 13 order, and the district court did not direct 
the entry of a final judgment under § 25-1315(1) as between 
the Malolepszys and the State. The Nebraska Supreme Court 
dismissed the Malolepszys' appeal for lack of jurisdiction, 
reasoning that there was no express adjudication of the State's 
third-party action against Vrana and that the district court did 
not make an express determination and express direction to 
enter judgment on the Malolepszys' claim against the State as 
required by § 25-1315(1).  

In our opinion, the reasoning of Malolepszy applies to a 
complaint in intervention. Section 25-1315(1) refers to "more 
than one claim for relief," but also adds "whether as a claim, 
counterclaim, cross-claim, or third-party claim." While this 
language does not specifically mention a claim in interven
tion, neither does it limit the term to a plaintiff's "claim." Neb.  
Rev. Stat. § 25-329 (Cum Supp. 2006) refers to the "claim of 
the intervenor." (Emphasis supplied.) See, also, Neb. Rev. Stat.  
§ 25-328 (Cum. Supp. 2006). Moreover, § 25-1315 applies 
when more than one claim for relief is presented or when 
multiple parties are involved. Section 25-328 allows the inter
venor to "become a party" to the action. See In re Interest of 
Kiana T, 262 Neb. 60, 628 N.W.2d 242 (2001). Clearly, there 
are multiple parties in the instant case.  

The principle underlying § 25-1315 would apply equally 
to a claim in intervention. The Nebraska Supreme Court ex
plained in Malolepszy v. State, 270 Neb. at 107-08, 699 N.W.2d 
at 392, as follows: 

The clear purpose of § 25-1315(1) is to provide cer
tainty as to when an order disposing of fewer than all 
claims or parties in a case involving multiple claims or 
parties is appealable. As the joinder rules in Nebraska 
have been recently liberalized, thus permitting more nu
merous combinations of parties and claims, the necessity 
for such certainty is even more important. Rather than 
leave an assessment of the status of the trial proceedings 
to appellate conjecture, we read § 25-1315(1) to require,
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in cases with multiple claims or parties, an explicit adjudi
cation with respect to all claims or parties or, failing such 
explicit adjudication of all claims or parties, an express 
determination that there is no just reason for delay of an 
appeal of an order disposing of less than all claims or par
ties and an express direction for the entry of judgment as 
to those adjudicated claims or parties.  

[9] Generally, appeals may be taken only from final judg
ments. If an order is interlocutory, immediate appeal from 
the order is disallowed so that courts may avoid piecemeal 
review, chaos in trial procedure, and a succession of appeals 
granted in the same case to secure advisory opinions to govern 
further actions of the trial court. Smith v. Lincoln Meadows 
Homeowners Assn., 267 Neb. 849, 678 N.W.2d 726 (2004).  
Section 25-1315 recognizes that in some circumstances, an 
appeal should be allowed where a claim has not been resolved, 
but it requires the trial judge to make an express determination 
and an express order to that effect. In the case before us, the 
district court made no such determination or order.  

CONCLUSION 
Because of the apparent pendency of Kearney's complaint 

in intervention and the absence of any express determination 
and express direction under § 25-1315(1), the August 22, 2006, 
order was not a final judgment. Neither that order nor the sub
sequent order overruling the appellants' motion for new trial 
was final and appealable. Although we reach the conclusion for 
a different reason than the one advanced by TierOne, we agree 
that we lack jurisdiction and must dismiss the instant appeal.  

APPEAL DISMISSED.
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STATE OF NEBRASKA EX REL. DONALD NEWMAN AND MARIETTA 

NEWMAN, APPELLANTS, V. COLUMBUS TOWNSHIP BOARD, 
A BODY POLITIC, ET AL., APPELLEES.  

735 N.W.2d 399 

Filed June 26, 2007. No. A-06-575.  

1. Statutes. Statutory interpretation presents a question of law.  
2. Judgments: Appeal and Error. When reviewing questions of law, an appellate 

court resolves the questions of law independently of the trial court's conclusions.  
3. Legislature: Public Policy. The Legislature has declared the policy of this state 

to be that the formation of public policy is public business and may not be con
ducted in secret.  

4. Public Meetings: Statutes. The Nebraska public meetings laws are a statutory 
commitment to openness in government.  

5. _ : _ . The open meetings laws should be broadly interpreted and liberally 
construed to obtain their objective of openness in favor of the public.  

6. Political Subdivisions: Counties. A township is a subdivision of the state and is 
organized as a unit of county government under authority of the state legislature.  

7. Political Subdivisions. The distinguishing feature of township organization lies 
in the application of the principle of local self-government.  

8. . A township is a political subdivision.  
9. Political Subdivisions: Public Meetings. The electors of a township at their 

annual meeting are a public body under the Open Meetings Act.  
10. Public Meetings: Notice. The purpose of the agenda requirement of the Open 

Meetings Act is to give some notice of the matters to be considered at the 
meeting so that persons who are interested will know which matters are under 
consideration.  

11. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and con
strued in pari materia to determine the intent of the Legislature so that different 
provisions of the act are consistent, harmonious, and sensible.  

12. Mandamus. Mandamus is appropriate when (1) the relator has a clear legal right 
to the relief sought, (2) there is a corresponding clear duty existing on the part of 
the respondent to perform the act in question, and (3) there is no other plain and 
adequate remedy available in the ordinary course of the law.  

13. Mandamus: Proof. In a mandamus action, the relator has the burden of proof 
and must show clearly and conclusively that such party is entitled to the particular 
remedy sought and that the respondent is legally obligated to act.  

Appeal from the District Court for Platte County: ROBERT R.  
STEINKE, Judge. Affirmed.  

Mark M. Sipple, of Sipple, Hansen, Emerson & Schumacher, 
for appellants.
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Clark J. Grant, of Grant & Grant, for appellees.  

INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

Donald Newman and Marietta Newman sued the Columbus 
Township Board and Columbus Township Board members Steve 
Blaser, David Scharff, and Rick Braun (collectively Appellees), 
seeking a writ of mandamus to require Appellees to put into 
effect the motions passed by the electors of the township at 
their 2005 annual meeting. We conclude that the electors of the 
township at the annual meeting constituted a public body sub
ject to Nebraska's Open Meetings Act (the Act); that the actions 
voted upon during the annual meeting were not adequately 
identified on the agenda, in violation of the Act; and that the 
Newmans failed to demonstrate a clear right to mandamus 
relief. We therefore affirm the decision of the district court 
dismissing the suit.  

BACKGROUND 
We recognize that Neb. Rev. Stat. § 23-219 (Reissue 1997) 

specifies that "[t]he corporate name of each town shall be the 
town of (name of town)." However, the provisions in chap
ter 23, article 2, of the Nebraska Revised Statutes concern
ing "Counties Under Township Organization" use "town" and 
"township" seemingly interchangeably. As the parties use the 
term "Columbus Township" to refer to the particular political 
subdivision at issue, and in order to avoid confusion with the 
city of Columbus, Nebraska, we will refer to the subdivision in 
the same manner.  

The Newmans are electors of the Columbus township in 
Platte County, Nebraska. Blaser, Scharff, and Braun were at all 
relevant times elected, appointed, qualified, and acting members 
of the Columbus Township Board. On September 15, 2005, the 
Columbus township held its annual meeting. The notice of the 
time and place of the meeting was published on September 8 in 
the Columbus Telegram newspaper, and the notice stated that 
the meeting agenda was available for public inspection at the 
"Cornhusker Public Power office" during normal business hours.
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The agenda for the annual meeting stated that there was no old 
business to be discussed. The agenda listed the following items 
as new business: rates for custom work, insurance policies, an 
equipment update, equipment storage, and meeting notices.  

The Newmans attended the September 15, 2005, meeting, as 
did Scharff, Blaser, and nine electors of the township. During 
the annual meeting, the electors and the two board members 
in attendance voted to (1) permanently terminate the services 
of an employee, (2) reduce the per diem paid to Columbus 
Township Board members per meeting from $250 to $150, (3) 
change the meeting place of the Columbus Township Board 
from "Comhusker Public Power offices" to a more central loca
tion in the city of Columbus, and (4) sell the "old maintainer." 
No emergency was declared with regard to the motions under
lying those votes, and no effort was made to modify the agenda 
to include those items.  

On September 22, 2005, the Columbus Township Board next 
met for a regular monthly meeting, and it declared void all 
motions passed at the September 15 annual meeting.  

On December 1, 2005, the Newmans filed a petition seeking 
an alternative and peremptory writ of mandamus compelling the 
performance of the actions taken at the September 15 annual 
meeting. The petition alleged that the annual meeting was in 
accordance with Neb. Rev. Stat. §§ 23-224, 23-227, and 23-228 
(Reissue 1997). The Newmans alleged that they had no plain 
and adequate remedy in the ordinary course of law or equity.  

On December 23, 2005, Appellees filed an answer and 
counterclaim. The counterclaim sought an order declaring void 
the above-mentioned motions made at the September 15 annual 
meeting. Appellees alleged that because the agenda did not 
contain any items concerning the termination of an individual's 
employment, a reduction in the per diem paid to the Columbus 
Township Board members, a change of meeting place, or the 
sale of the "old maintainer," the motions made and passed at 
the annual meeting violated Neb. Rev. Stat. § 84-1411 (Cum.  
Supp. 2004).  

On April 24, 2006, the district court entered its order find
ing that the Newmans were not entitled to relief and dismissing 
the complaint. The court determined that the electors of the
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township were a governing body and that the electors present 
at the annual town meeting thus constituted a "'public body"' 
subject to the Act. The district court denied Appellees' counter
claim, concluding that no township official had the capacity to 
maintain an action to declare official township conduct void 
for noncompliance with the Act.  

The Newmans timely appeal.  

ASSIGNMENTS OF ERROR 
The Newmans allege that the district court erred in (1) deter

mining that electors present at the annual town meeting were 
a "'public body"' subject to the Act, (2) determining that the 
electors were subject to the agenda requirement of the Act and 
that they could not avoid the inadequacy of an agenda even 
though they did not make it, (3) determining that actions taken 
by the electors at the annual town meeting were in violation 
of the agenda requirement of the Act, (4) failing to determine 
that Appellees had a duty to perform the acts voted upon and 
passed at the annual meeting, and (5) holding that the Newmans 
failed to clearly and conclusively show that they were entitled 
to mandamus relief and dismissing their petition.  

STANDARD OF REVIEW 
[1,2] Statutory interpretation presents a question of law. City 

of Elkhorn v. City of Omaha, 272 Neb. 867, 725 N.W.2d 792 
(2007). When reviewing questions of law, we resolve the ques
tions of law independently of the trial court's conclusions. Id.  

ANALYSIS 

PURPOSE OF ACT 

[3-5] The Legislature has declared the policy of this state to 
be that "the formation of public policy is public business and 
may not be conducted in secret" and that with a few exceptions, 
"[e]very meeting of a public body shall be open to the public 
in order that citizens may exercise their democratic privilege 
of attending and speaking at meetings of public bodies." Neb.  
Rev. Stat. § 84-1408 (Cum. Supp. 2006). The Nebraska public 
meetings laws are a statutory commitment to openness in gov
ernment. Wasikowski v. Nebraska Quality Jobs Bd., 264 Neb.
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403, 648 N.W.2d 756 (2002). As a result of open meetings, there 
will be development and maintenance of confidence, as well as 
participation, in our form of government as a democracy, and in 
this manner, government may be accountable to the governed.  
Grein v. Board of Education, 216 Neb. 158, 343 N.W.2d 718 
(1984). The open meetings laws should be broadly interpreted 
and liberally construed to obtain their objective of openness in 
favor of the public. See State ex rel. Upper Republican NRD v.  
District Judges, 273 Neb. 148, 728 N.W.2d 275 (2007).  

TOWNSHIP ORGANIZATION 
[6] A township is a subdivision of the state and is organized 

as a unit of county government under authority of the state 
legislature. 87 C.J.S. Towns § 4 (2000). Such townships, also 
called towns, constituted the original units of local government 
in New England, forming the constituent elements of the colo
nies and states. Id. "In their essential nature they have remained 
unchanged, having undergone only such modifications as have 
been rendered necessary by time and adaptation to changed con
ditions." Id. at 18.  

[7] Township organization is one of the rare examples in 
Nebraska of direct democracy. The distinguishing feature of 
township organization lies in the application of the principle of 
local self-government. Van Horn v. State, 46 Neb. 62, 64 N.W.  
365 (1895). The powers of a township are usually exercised 
by vote of a town meeting or of the town council. 87 C.J.S.  
Towns § 58 (2000). The essential characteristic of the township 
meeting form of government is that all the qualified inhabit
ants meet, deliberate, act, and vote in their natural and personal 
capacities in the exercise of their corporate powers, each quali
fied inhabitant of the town having an indisputable right to vote 
on every question presented, as well as to discuss it. Id. It exer
cises both legislative and executive functions. Id.  

WHETHER ELECTORS OF TOWNSHIP ARE "PUBLIC BODY" 
The question we must answer is whether the electors of a 

township at their annual meeting are a public body under the 
Act. The district court answered that question in the affirmative, 
determining that the electors were a governing body.

660



STATE EX REL. NEWMAN v. COLUMBUS TOWNSHIP BD. 661 

Cite as 15 Neb. App. 656 

[8] The Act provides that public bodies mean, among other 
things, "governing bodies of all political subdivisions of the 
State of Nebraska." Neb. Rev. Stat. § 84-1409(l)(a)(i) (Cum.  
Supp. 2006). A township is a political subdivision. Steenblock v.  
Elkhorn Township Bd., 245 Neb. 722, 515 N.W.2d 128 (1994).  
The town board is subject to the Act. See id. However, the court 
in Steenblock, supra, did not consider whether the electors, 
when gathered for the township's annual meeting, constituted a 
"governing body." 

Because the Act does not define "governing bodies," we 
look to other Nebraska statutes which purport to define the 
phrase. In some instances, other statutes would appear to des
ignate only the town board as the "governing body." Neb. Rev.  
Stat. § 13-2202(2) (Cum. Supp. 2006) states that for purposes 
of the Local Government Miscellaneous Expenditure Act, the 
"[g]overning body" of a township is the town board. The 
Political Subdivisions Tort Claims Act contains the following 
definition: 

Governing body shall mean the village board of a village, 
the city council of a city, the board of commissioners or 
board of supervisors of a county, the board of directors 
of a public power district . . . and any duly elected or 

appointed body holding the power and authority to deter
mine the appropriations and expenditures of any other unit 
of local government.  

Neb. Rev. Stat. § 13-903(2) (Cum. Supp. 2006). This definition 
would certainly include the township board; but, because the 
electors of a town are neither "elected" nor "appointed," it may 
not include them. Because in both instances, the definitions are 
expressly made "[flor purposes of' the particular act, neither 
definition is controlling in the case before us. See §§ 13-903 
and 13-2202.  

Other statutes explicitly equate electors of a township with 
a "city council" or "mayor and council," a "village board" or 
"board of trustees," and a "county board" or "board of super
visors or commissioners" when discussing powers given to 
such equivalent bodies. See, Neb. Rev. Stat. §§ 51-201 and 
51-501(1) (Reissue 2004) (library and museum, respectively); 
Neb. Rev. Stat. § 71-1637(1) (Reissue 2003) (home health nurse
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or agency); Neb. Rev. Stat. § 80-202 (Reissue 2003) (erection of 
statue, monument, or memorial). Where § 71-1637(2) states that 
"[t]he governing body of any city, village, county, or township 
may contract with [health care providers], subject to the super
vision of the governing body," it clearly refers to the electors 
discussed in § 71-1637(1).  

The electors of a township at their annual meeting have a 
broad range of control over functions of the township. They 
can sell the township's corporate property, provide for institut
ing a lawsuit on the township's behalf, construct public wells, 
direct the raising of money by taxation for certain purposes, 
and make bylaws, rules, and regulations needed to effectuate 
the powers granted by statute and to impose fines and penal
ties under certain circumstances. § 23-224. Section 23-228 
additionally empowers the electors to elect township officers as 
may be needed to direct the institution and defense of lawsuits; 
direct money to be raised for the support and maintenance of 
roads and bridges or for any other purpose provided by law 
as they deem necessary; take measures and give directions for 
the exercise of their corporate powers; impose penalties upon 
persons offending against any such regulations; and make rules, 
regulations, and bylaws necessary to carry into effect the powers 
granted by § 23-228.  

[9] We conclude that the electors of a township, when assem
bled at the annual meeting, constitute a governing body of the 
township. At other times, the individual electors do not consti
tute members of a governing body. In the hours and days before 
the annual meeting and the hours and days after that meeting, 
the electors are not a governing body. But when the electors 
come together at the annual meeting to exercise the powers 
granted to them by statute, they become a governing body of a 
political subdivision and are thus a public body subject to the 
requirements of the Act.  

AGENDA REQUIREMENT OF ACT 
[10] In the instant case, because the electors at the annual 

town meeting constituted a public body under the Act, they 
were bound by the Act's notice requirements, which notice must 
include an agenda. The purpose of the agenda requirement is to
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give some notice of the matters to be considered at the meeting 
so that persons who are interested will know which matters are 
under consideration. See Pokorny v. City of Schuyler, 202 Neb.  
334, 275 N.W.2d 281 (1979). An agenda is important because 
the electors of the township may not be the only "persons who 
are interested" in the actions to be considered during the annual 
meeting. The Act clearly contemplates that "citizens," as well 
as members of the general public and reporters or .other repre
sentatives of news media, are intended as beneficiaries of the 
openness sought by the Act. See §§ 84-1408 and 84-1411.  

[11] Under § 84-1411(1), each public body must give rea
sonable advance publicized notice of the time and place of each 
meeting, and the notice must contain an agenda "of subjects 
known at the time of the publicized notice or a statement that 
the agenda, which shall be kept continually current, shall be 
readily available for public inspection." That statute also grants 
the public body the right to modify the agenda to include items 
of an emergency nature. The statutes relating to townships and 
annual or special meetings also contain notice requirements.  
Section 23-227 requires publication of notice of the time and 
place of the annual meeting but does not require an agenda. But 
Neb. Rev. Stat. § 23-230 (Reissue 1997) states that notice of a 
special town meeting "shall set forth the objects of the meeting 
as contained in the statement," and Neb. Rev. Stat. § 23-231 
(Reissue 1997) provides that "special town meetings shall have 
no power to act upon any subject not embraced in the statement 
of the notice calling the same." The components of a series or 
collection of statutes pertaining to a certain subject matter may 
be conjunctively considered and construed in pari materia to 
determine the intent of the Legislature so that different provi
sions of the act are consistent, harmonious, and sensible. State 
v. County of Lancaster, 272 Neb. 376, 721 N.W.2d 644 (2006).  
Reading these statutes together, we find no conflict between the 
notice contemplated in § 23-227 and the notice requirements of 
§ 84-1411. The latter statute imposes an additional requirement 
concerning agenda items consistent with the general notice of 
meeting required by § 23-227.  

In Hansmeyer v. Nebraska Pub. Power Dist., 6 Neb. App.  
889, 895, 578 N.W.2d 476, 481 (1998), this court held that
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an agenda item which simply stated "'Work Order Reports"' 
was insufficient to give adequate public notice of a decision to 
approve a work order which involved an expenditure of over 
$47 million for the construction of a 96-mile transmission line 
across privately held property to connect two power substations.  
We stated that the agenda "did not give the public meaningful 
notice so as to enable the public to observe and participate in 
the decisionmaking process." Id. Effective July 14, 2006, the 
Legislature amended § 84-141 1(1) to add that agenda items 
shall be "sufficiently descriptive to give the public reasonable 
notice of the matters to be considered at the meeting." 2006 
Neb. Laws, L.B. 898.  

The Newmans argue that the agenda advertising the meet
ing as the annual meeting "puts all on notice that those powers 
conferred upon electors as per state statute could be exercised." 
Brief for appellants at 12. As discussed above, the electors 
at the annual meeting have a wide range of powers under 
§§ 23-224 and 23-228. Declaring only that a meeting is the 
annual meeting does not provide the meaningful notice of the 
subject matter of the meeting. The agenda in the case at hand 
listed the following items to be considered during the meeting: 
rates for custom work, insurance policies, an equipment update, 
equipment storage, and meeting notices. During the meet
ing, however, the electors voted to terminate an individual's 
employment, reduce the Columbus Township Board members' 
compensation, change the meeting place of the Columbus 
Township Board, and sell the "old maintainer." No emergency 
was declared, and the electors made no effort to modify the 
agenda to include the items upon which they voted. We con
clude that the agenda in the instant case failed to advise the 
general public of the matters at issue.  

We recognize that the agenda requirement of § 84-1411 
imposes some minimal obligation upon an elector desiring to 
raise a matter at the annual meeting. In the "old days," an elec
tor could simply appear at the annual meeting and bring up any 
subject falling within the broad powers of the electors. Under 
the Act, generally, in advance of the meeting, the elector must 
request an addition to an agenda. The Act places great value 
on the openness and knowledge fostered by such requirements.
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Whether the benefit gained by the public from such openness 
and knowledge outweighs the detriment to the individual elec
tor represents a policy judgment properly belonging to the 
Legislature.  

The Newmans contend that the "public body" is respon
sible for preparing the agenda and that the electors would not 
have the ability to control the agenda. Brief for appellants at 
12 (emphasis omitted). We disagree. Section 23-230 provides 
a manner for the electors to call for a special town meeting 
and to get a matter included in the notice for the meeting. The 
electors could take similar action for the annual town meeting, 
notifying the town clerk in writing of matters to be placed on 
the agenda.  

MANDAMUS Is NOT APPROPRIATE 

[12,13] The Newmans brought suit seeking a writ of man
damus requiring the Columbus Township Board to put into full 
force and effect those actions voted upon and passed at the 
annual meeting. Mandamus is appropriate when (1) the relator 
has a clear legal right to the relief sought, (2) there is a cor
responding clear duty existing on the part of the respondent to 
perform the act in question, and (3) there is no other plain and 
adequate remedy available in the ordinary course of the law.  
State ex rel. Stivrins v. Flowers, 273 Neb. 336, 729 N.W.2d 
311 (2007). In a mandamus action, the relator has the burden of 
proof and must show clearly and conclusively that such party is 
entitled to the particular remedy sought and that the respondent 
is legally obligated to act. Id.  

Because the actions taken by the electors at the annual meet
ing violated the agenda requirement of the Act, the Newmans 
failed to clearly and conclusively show that they had a clear 
legal right to a writ of mandamus compelling the performance 
of the actions taken at the annual meeting. The district court 
properly denied the Newmans' complaint.  

CONCLUSION 
Because the electors of a township at the annual meeting are 

a governing body of a political subdivision, they are a public 
body subject to the requirements of the Act. The Newmans failed
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to show a clear right to the relief sought, i.e., to have effect given 
to the actions voted upon and passed during the annual meeting, 
because the subjects of those matters were not identified on the 
agenda as required by the Act. We affirm the decision of the 
district court dismissing the Newmans' complaint.  

AFFIRMED.  

ADT SECURITY SERVICES, INC., APPELLEE AND CROSS-APPELLANT, 
v. A/C SECURITY SYSTEMS, INC., AND TROY D. BAUMERT, 

APPELLANTS AND CROSS-APPELLEES, AND 
DAVID W. BAUMERT, APPELLEE.  

736 N.W.2d 737 

Filed July 3, 2007. No. A-05-379.  

1. Actions: Pleadings: Equity. The nature of an action, whether legal or equitable, is 
determinable from its main object, as disclosed by the averments of the pleadings 
and the relief sought.  

2. Equity: Appeal and Error. Although in many contexts the traditional distinctions 
between law and equity have been abolished, whether an action is one in equity or 
one at law controls in determining an appellate court's scope of review.  

3. _ : . An appellate court reviews a claim or counterclaim that sounds in 
equity de novo on the record, subject to the rule that where credible evidence is 
in conflict on material issues of fact, the appellate court considers and may give 
weight to the fact that the trial court observed the witnesses and accepted one ver
sion of the facts over another.  

4. Judgments: Appeal and Error. On review of a claim or counterclaim, a trial 
court's factual findings have the effect of a jury verdict and will not be set aside on 
appeal unless clearly erroneous.  

5. _ : . In reviewing a judgment awarded in a bench trial, an appellate court 
does not reweigh the evidence but considers the judgment in a light most favor
able to the successful party and resolves evidentiary conflicts in favor of the 
successful party, who is entitled to every reasonable inference deducible from the 
evidence.  

6. Equity: Appeal and Error. On appeal from an equity action, an appellate court 
tries factual questions de novo on the record and, as to questions of both fact and 
law, is obligated to reach a conclusion independent of the conclusion reached by 
the trial court.  

7. Injunction: Damages: Appeal and Error. In actions seeking both injunctive relief 
and damages, the standard of review applicable in reviewing questions of fact is de 
novo; however, when questions of fact involve the assessment of monetary dam
ages, an appellate court will not set aside such judgment if it is within the range of 
the evidence and is not arbitrary.
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8. Names: Proof. In a case for trade name infringement, the plaintiff has the burden 

to prove by a preponderance of the evidence the existence of (1) a valid trade name 

entitled to protection and (2) a substantial similarity between the plaintiff's and the 

defendant's names, which would result in either actual or probable deception or 

confusion by ordinary persons dealing with ordinary caution.  

9. Names: Words and Phrases. Under Neb. Rev. Stat. § 87-128(8) (Cum. Supp.  

2006), service mark means any word, name, symbol, or device or any combination 

thereof used by a person to identify and distinguish the services of one person, 

including a unique service, from the services of others and to indicate the source 

of the services, even if that source is unknown.  
10. Names. Under Neb. Rev. Stat. § 87-128(9) (Cum. Supp. 2006), trade name means 

any name used by a person to identify a business or vocation of such person.  

11. Contracts: Sales: Goodwill: Presumptions: Intent. Even where a contract for 

the sale and transfer of a business omits to mention the goodwill, the presump

tion is that it was the intention of the parties that the goodwill should pass with 

other assets.  
12. Names: Words and Phrases. A designation is used as a trade name when the 

designation is displayed or otherwise made known to prospective purchasers in the 

ordinary course of business in a manner that associates the designation with the 

goods, services, or business of the user.  
13. Names. At common law, the use of a trade name may be established by its ap

pearance on signs, documents employed in conducting business, mail solicitations, 
or advertising.  

14. Corporations: Merger: Abatement, Survival, and Revival. When two or more 

corporations effect a merger or consolidation, the surviving corporation possesses 

all the rights, privileges, immunities, and franchises, as well as all the property

real, personal, and mixed, including the debts-of each of the merging corpora

tions, and any interest vested in any of such corporations shall not revert or be in 

any way impaired by reason of such merger.  
15. Names: Abandonment. For purposes of the Trademark Registration Act, a mark 

is considered abandoned either (1) when its use has been discontinued with intent 

not to resume such use, which intent may be inferred from the circumstances

nonuse for 2 consecutive years constituting prima facie evidence of abandon

ment-or (2) when any course of conduct of the owner, including acts of omission 

as well as commission, causes the mark to lose its significance as a mark.  

16. _ : . In an action for infringement of a trademark, trade name, collective 

mark, or certification mark, it is a defense that the designation was abandoned by 

the party asserting rights in the designation prior to the commencement of use 

by the actor. A trademark, trade name, collective mark, or certification mark is 

abandoned if (1) the party asserting rights in the designation has ceased to use 

the designation with an intent not to resume use or (2) the designation has lost its 

significance as a trademark, trade name, collective mark, or certification mark as a 

result of a cessation of use or other acts or omissions by the party asserting rights 

in the designation.  
17. Names: Sales. The maximum reach of a successor in interest's position in own

ing a trade name/service mark can be no better than that of its predecessors 

in interest.
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18. Names. In a trade name infringement case, the subsequent registration of the trade 
name with the Secretary of State upon the application of another does not adversely 
affect the trade name owner's rights acquired in good faith at common law.  

19. Names: Proof. The evil sought to be eliminated by trade name protection is con
fusion. The burden is upon the plaintiff to show whether the likelihood of such 
confusion exists.  

20. _ : . The likelihood of confusion in the use of trade names can be shown 
by presenting circumstances from which courts might conclude that persons are 
likely to transact business with one party under the belief they are dealing with 
another party.  

21. Names. No precise rules can be laid down to determine whether trade name 
confusion exists or is likely to arise. Among the considerations are (1) degree of 
similarity in the products offered for sale, (2) geographic separation of the two 
enterprises and the extent to which their trade areas overlap, (3) extent to which 
the stores are in actual competition, (4) duration of use without actual confusion, 
and (5) actual similarity, visually and phonetically, between the two trade names.  

22. Waiver: Appeal and Error. Errors not assigned in an appellant's initial brief are 
waived and may not be asserted for the first time in a reply brief.  

23. Moot Question: Appeal and Error. It is not within the province of an appellate 
court to determine moot questions.  

24. Injunction: Judgments. Where there is a final judgment against the party enjoined, 
the temporary injunction merges into the final decree and any questions concerning 
the propriety of the issuance of the temporary injunction become moot.  

25. Moot Question: Words and Phrases. A moot case is one which seeks to deter
mine a question in which the issues presented are no longer alive.  

26. Moot Question: Appeal and Error. The public interest exception to the mootness 
doctrine provides that moot issues may be addressed by an appellate court when 
the claims presented involve a matter of great public interest or when other rights 
or liabilities may be affected by the case's determination.  

27. _ : . In determining whether the public interest exception to the mootness 
doctrine should be invoked, an appellate court considers the public or private 
nature of the question presented, the desirability of an authoritative adjudication 
for future guidance of public officials, and the likelihood of future recurrence of 
the same or a similar problem.  

28. Bonds: Liability: Judgments. There can be no liability on the bond when a full 
trial on the merits results in a final judgment against the party enjoined.  

29. Damages: Judgments: Appeal and Error. With respect to damages, appellate 
courts review the trial court's factual findings under a clearly erroneous standard 
of review.  

30. Damages: Appeal and Error. Appellate courts will affirm the trial court's damage 
award unless it is arbitrary and outside the range of the evidence.  

31. Actions. The remedy available in an action is a question of law, not fact.  
32. Names: Federal Acts: Legislature: Intent. It is the intent of the Legislature that 

the Trademark Registration Act provide a system of state trademark registration 
and protection substantially consistent with the federal system of trademark regis
tration and protection under the federal Trademark Act of 1946, as amended by the 
Lanham Trade-Mark Act.
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33. : Pursuant to Neb. Rev. Stat. § 87-127 (Cum. Supp. 2006), 

the construction given the federal Trademark Act of 1946, as amended by the 

Lanham Trade-Mark Act, should be examined as persuasive authority for interpret

ing and construing Nebraska's Trademark Registration Act.  

34. Names: Federal Acts: Damages: Costs. The Lanham Trade-Mark Act provides 

that a party can recover the infringer's profits, any damages sustained, and the costs 

of the action.  
35. _ : _ : _ : . The Lanham Trade-Mark Act provides for an award of 

damages under a "profits" theory, which is also referred to as the "accounting" 

theory, or a "damages" theory, which is also referred to as the "pecuniary loss" 

theory.  
36. Names: Damages. The trial court has wide discretion in assessing the damages in 

a trademark infringement case although such damages may not be susceptible of 

precise calculation.  
37. Names: Federal Acts: Damages. An award of the infringer's profits is viewed 

under the common law as well as under the Lanham Trade-Mark Act as a way of 

compensating the plaintiff for sales lost to the infringer.  

38. Names: Damages. In a trademark infringement case, the infringer's profits are a 

rough measure of the plaintiff's damages, and they are probably the best possible 

measure of damages available.  
39. _ : . In a trademark infringement case, an award of the infringer's profits 

serves to deprive the infringer of any unjust enrichment and provides a deterrent 

against similar activity in the future.  

40. _ : . Absent an award of monetary damages in a trademark infringement 

case, it is apparent that an infringer can violate the law of unfair competition and 

trade name/service mark protection with relative impunity.  

41. _ : . Monetary awards for trade name infringement are intended to make it 

financially futile for a competitor to benefit from another's business identity and 

to neutralize any financial gain the infringer may realize.  

42. Names: Damages: Proof. Whether a monetary award is appropriate in cases of 

trade name infringement at common law depends upon the particular facts of the 

case, but even when the infringer acted in good faith, monetary awards may still be 

recoverable if the trade name owner proves pecuniary harm.  

43. Names: Damages. Monetary remedies in cases of trade name infringement are 

subject to equitable principles, and the court should consider the particular facts 

of the case when deciding whether actual damages or accounting of profits is 

appropriate.  
44. Names: Damages: Proof. In a trademark infringement case, an award based on 

the trade name owner's pecuniary loss places the burden of proving actual business 

damages and the amount of such damages or loss on the trade name owner.  

45. Names: Damages: Intent. In a trademark infringement case, an award based on 

the infringer's profits, also referred to as an "accounting," should be reserved for 

cases in which the infringer engaged in the conduct with the intention of causing 

confusion or deception.  
46. Names: Damages. An award of monetary damages is an appropriate remedy, 

in addition to injunctive relief, for infringement of a common-law trade name/ 

service mark.
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47. Claims: Words and Phrases. A colorable claim is a claim that is advanced in good 
faith on some plausible legal theory.  

48. Names: Damages: Proof. Under the infringer's profits method of determining an 
award in cases of trade name infringement, the trade name owner must prove gross 
sales or revenue and then the burden shifts to the infringer to prove the propor
tion of sales or revenue not attributable to the infringement and the costs properly 
deductible from the gross revenue in calculating the net profit.  

49. Names: Damages. A monetary award based on the infringer's profits can be 
awarded to prevent unjust enrichment and to deter future infringement of a 
trade name.  

50. Trial: Names: Damages. The trial court has broad discretion in determining the 
proper monetary award for infringement of a trade name.  

51. Deceptive Trade Practices: Costs. The Uniform Deceptive Trade Practices Act 
directs allowance of costs to the prevailing party unless the court otherwise 
directs.  

52. Deceptive Trade Practices: Attorney Fees. The Uniform Deceptive Trade 
Practices Act authorizes the court, in its discretion, to award attorney fees to the 
prevailing party if the party charged with a deceptive trade practice has willfully 
engaged in the trade practice knowing it to be deceptive.  

53. Attorney Fees. As a general rule, attorney fees and expenses may be recovered in a 
civil action only where provided for by statute or when a recognized and accepted 
uniform course of procedure has been to allow recovery of attorney fees.  

54. Deceptive Trade Practices: Attorney Fees. Under the Uniform Deceptive Trade 
Practices Act, it is in the discretion of the trial court to award attorney fees to the 
prevailing party.  

55. Attorney Fees: Appeal and Error. On appeal, a trial court's decision awarding 
or denying attorney fees will be upheld absent an abuse of discretion.  

56. Summary Judgment. Summary judgment is proper when the pleadings and the 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law.  

57. Summary Judgment: Appeal and Error. In appellate review of a summary judg
ment, the court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.  

58. _ : _ .A question of law raised in the course of consideration of a motion for 
summary judgment, as with any question of law, must be decided by the appellate 
court without reference to the decision of the trial court.  

59. Restrictive Covenants: Employer and Employee: Goodwill. When a noncom
petition provision is contained in an employment agreement made ancillary to the 
sale of a business, courts are generally more willing to uphold promises to refrain 
from competition made in connection with sales of goodwill than those made in 
connection with contracts of employment.  

60. Restrictive Covenants: Employer and Employee. The rationale behind the dif
ferential treatment of a noncompetition provision contained in an employment 
agreement is that in a sale of a business, it is almost intolerable that a person should 
be permitted to obtain money from another upon solemn agreement not to compete
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for a reasonable period within a restricted area and then use the funds thus obtained 
to do the very thing the contract prohibits.  

61. Vendor and Vendee: Goodwill: Restrictive Covenants. The restraint of trade 
that is permissible in connection with the sale of goodwill as a business asset is 
no greater than is necessary to attain the desired purpose-the purpose of making 

goodwill a transferable asset. It is lawful for the seller to restrict his own freedom 
of trade only so far as is necessary to protect the buyer in the enjoyment of the 

goodwill for which he pays. The restraint on the seller's own freedom must be 
reasonable in character and in extent of space and time.  

62. Vendor and Vendee: Restrictive Covenants. A noncompetition provision con
tained in an employment agreement made ancillary to the sale of a business is 
binding unless it contravenes the public interest.  

63. : _ . The elimination of one competitor from a restricted area for a limited 

time in the business field does not constitute such a restraint of trade or tendency 
toward monopoly incompatible with the public interest as to warrant one of the 
parties to avoid his solemn agreement to a noncompetition provision ancillary to 
the sale of a business.  

64. Restrictive Covenants. A covenant not to compete ancillary to the sale of a 
business must be reasonable in both space and time so that it will be no greater 
than necessary to achieve its legitimate purpose. Whether such a covenant not to 
compete is reasonable with respect to its duration and scope is dependent upon the 
facts of each particular case.  

65. . In a case dealing with a noncompetition provision ancillary to the sale of a 
business, the "customer specific" rule is not applicable.  

66. . In the case of a noncompetition provision ancillary to the sale of a business, 
a restraint is enforceable if it is reasonable in both time and scope.  

67. Restrictive Covenants: Employer and Employee: Words and Phrases. Nebraska 
jurisprudence reflects a consistent refusal to strike or alter the language of an inte
grated covenant not to compete in order to make it enforceable.  

Appeal from the District Court for Douglas County: SANDRA 

L. DOUGHERTY, Judge. Affirmed.  

Larry E. Welch, Sr., and Larry E. Welch, Jr., of Welch Law 
Firm, P.C., for appellants.  

Duane C. Dougherty for appellee ADT Security Services, 
Inc.  

IRWIN and SIEVERS, Judges, and HANNON, Judge, Retired.  

SIEVERS, Judge.  
This is a deceptive trade practice and trade name infringe

ment case. A/C Security Systems, Inc. (Old A/C Security), was 
sold in 1997, and one of the stockholders, Troy D. Baumert 
(Troy), received his payment in 1997. In 2001, Troy started
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a new corporation using the same name; such company, for 
clarity, will be henceforth referenced as "New A/C Security." 
ADT Security Services, Inc. (ADT), effectively acquired Old 
A/C Security through a series of transactions, and in November 
2001, ADT brought this action for injunctive relief and dam
ages against New A/C Security, Troy, and David W. Baumert 
(David). The district court for Douglas County granted ADT 
a temporary injunction in April 2002. After a bench trial, the 
district court found that ADT had not abandoned the disputed 
trade name, ordered that the causes of action against David be 
dismissed with prejudice, and found that New A/C Security and 
Troy (hereinafter collectively Defendants) had violated ADT's 
common-law right to a trade name/service mark and violated 
the Uniform Deceptive Trade Practices Act (UDTPA), Neb. Rev.  
Stat. §§ 87-301 to 87-306 (Reissue 1999 & Cum. Supp. 2006).  
The district court enjoined Defendants from using the name 
"A/C Security" until November 28, 2005, and ordered them to 
pay $88,972.27 in damages, but the court denied ADT's request 
for attorney fees. Defendants appeal, and ADT cross-appeals.  
We affirm.  

I. FACTUAL BACKGROUND 
Old A/C Security was initially incorporated with the 

Secretary of State of Nebraska on November 1, 1982. It was a 
closely held corporation with most of its stock owned and held 
by David and his family, including his son, Troy. Old A/C 
Security sold and installed security alarm systems for homes 
and businesses, monitored the alarm systems, installed com
munication and home entertainment systems, and sold and in
stalled lightning protection systems. Old A/C Security entered 
into alarm monitoring agreements with an indeterminate term, 
but after being sold in 1997, Old A/C Security entered into 
alarm monitoring agreements typically with 3-year or 5-year 
terms, depending upon the agreement. Such agreements would 
automatically renew for another year if neither party discontin
ued the agreement. Under the alarm monitoring agreements, the 
customers paid a monthly fee, referenced in the industry as 
monthly recurring revenue (MRR). MRR is the industry's "bread 
and butter."
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With this background in place, we trace the transactions 
involving Old A/C Security. MidAmerican Capital Company 
(MCC), a wholly owned subsidiary of MidAmerican Energy 
Holdings Company, became the parent company of Old A/C 
Security through a stock purchase agreement dated December 
18, 1997. The day prior to the execution of the stock purchase 
agreement, Troy and David each entered into an employment 
agreement with Old A/C Security which contained noncompeti
tion provisions stating in part: 

Non-Competition. The Employee agrees that at all times 
during the term of his employment hereunder and for 
a period of three (3) years after the termination of this 
Agreement, he will not (1) directly or indirectly induce 
any customers of the Company to patronize any compet
ing business; (2) canvass, solicit or accept any security 
and/or lock services related business relationship from any 
customers of the Company; or (3) directly or indirectly 
request or advise any customers of the Company to with
draw, curtail or cancel such business with the Company.  

Under the stock purchase agreement, MCC paid a total of 
$3 million, of which Troy received $17,500 for his shares of 
stock. Troy and David continued to work for Old A/C Security, 
which was held by MidAmerican Security Company (MSC), a 
subsidiary of MCC, and which was operating under the name 
"A/C Security Systems." 

On March 6, 2000, MCC sold all of its interest in the stock 
of MSC and its subsidiary Old A/C Security to Signature 
Security Systems, Inc. (SSS). In April 2000, MSC changed its 
name to Cambridge Security Systems, Inc. (Cambridge). David 
retired in the summer of 2000, but Troy continued to work for 
Cambridge. Cambridge honored the Old A/C Security contracts 
with customers, including the alarm monitoring agreements. In 
June 2000, a Domestic Corporation Occupation Tax Report was 
filed with the Nebraska Secretary of State on behalf of Old A/C 
Security for the calendar year commencing January 1, 2000.  

In July 2000, Bob McBroom began working for Cambridge 
as the director of business development. In August 2000, Robert 
Gaucher began working for Cambridge as the vice president of 
operations. Both McBroom and Gaucher knew and worked with
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Troy, who was then the Omaha general manager for Cambridge.  
According to Gaucher and McBroom, Cambridge had acquired 
other companies in the "burglar alarm business" in addition to 
Old A/C Security. According to Gaucher, who was responsible 
for the day-to-day operations of Cambridge, Cambridge sent a 
letter to the Old A/C Security customers informing them that 
their accounts had been bought by Cambridge.  

Gaucher explained that Cambridge had a "roll-up business 
plan" under which after acquiring companies in the burglar 
alarm business, it would begin "'rebranding"' those businesses 
as "Cambridge" following a 6- to 12-month transition period.  
The rebranding process consisted of having companies acquired 
by Cambridge operate under the standard rules and procedures 
as well as under the Cambridge name and brand, which required 
changing the names on the trucks, uniforms, stationery, and 
advertising material. According to Gaucher, Cambridge began 
rebranding Old A/C Security as Cambridge in early 2001.  

On October 15, 2000, Cambridge, the parent company of Old 
A/C Security, adopted the articles of a merger with Old A/C 
Security. The "Agreement of Merger," which was filed with the 
Nebraska Secretary of State, provided that on December 14, 
2000, Old A/C Security's separate existence would cease and 
Cambridge, the parent company of Old A/C Security, would 
continue as the surviving corporation. Part of the "Agreement 
of Merger" provided that Cambridge owned all the stock of Old 
A/C Security on the effective date of the merger, December 14, 
2000; that Old A/C Security's shares would not be converted, 
but would be extinguished; and that Cambridge's shares would 
remain as outstanding shares of the surviving corporation. The 
"Agreement of Merger" stated in part: 

Upon the merger becoming effective, all the property, 
rights, privileges, franchises, patents, trademarks, licenses, 
registrations, and other assets of every kind and descrip
tion of . . . A/C shall be transferred to, vested in and 
devolve upon Cambridge, without further act or deed and 
all property, rights, and every other interest of Cambridge 
shall effectively be the property of Cambridge.  

In January 2001, Cambridge in turn merged with its parent 
company, "Cambridge Protection Industries,. Inc." As part of the
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merger, the parent company changed its name to "Cambridge 
Security Systems, Inc.," which we will continue to reference 
as "Cambridge." Cambridge operated its Omaha office out of 
the leased premises formerly occupied by MCC and Old A/C 
Security. The building has a large sign on its front which reads 
"A/C Security Systems, Inc." The record reflects that as of 
2000, Cambridge entered into 3- and 5-year contracts using Old 
A/C Security alarm monitoring agreements, and that as of May 
25, 2001, Cambridge entered into an alarm monitoring agree
ment for a 5-year term using an Old A/C Security contract.  

ADT, a Delaware corporation licensed to transact business in 
Nebraska and engaged in the business of selling and monitor
ing residential and commercial alarm systems throughout the 
United States, including east central Nebraska, entered the pic
ture in May 2001. On May 16, ADT entered into an agreement 
to purchase the stock of Cambridge, and that purchase closed 
effective July 3. The purchase agreement between ADT and 
Cambridge gave ADT the right to use all "trademarks (whether 
registered or unregistered), service marks, trade names, services 
names, brand names, logos, and copyrights" of Cambridge. The 
purchase agreement included a schedule entitled "Cambridge 
Trading Name Listing" with Cambridge's owned intellectual 
property as of May 9. Part of Cambridge's owned intellec
tual property included the trade name "A/C Security," and the 
schedule provided that "A/C Security" was "[r]ebranded as 
Cambridge Security Systems." In the same attachment, there 
were notes indicating that some names of the owned intellectual 
property were "not in use," but "A/C Security" was not desig
nated as such.  

ADT took over Old A/C Security customer files, which con
sisted of approximately 4,700 customers, and honored all of the 
Old A/C Security customer contracts, which included multiyear 
monitoring agreements. ADT leased the Omaha location for
merly occupied by Cambridge, MCC, and Old A/C Security, 
but operated its security business from a different location in 
Omaha. ADT retained Old A/C Security's telephone number.  

On August 9, 2001, Troy was not selected to be the ADT 
general manager in Omaha and Troy's employment ended with 
ADT. Troy was offered an agreement with a general release
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and a noncompetition provision in exchange for approximately 
$60,000, but Troy declined ADT's offer.  

Upon inquiry, the Nebraska Secretary of State informed 
Troy that there was no record of the trade name "A/C Security 
Systems, Inc." Thus, on August 13, 2001, Troy filed articles of 
incorporation for "A/C Security Systems, Inc." Thereafter, he 
conducted business using that name for his new company which 
we earlier said we would reference as "New A/C Security." Troy 
hired Old A/C Security employees. David, the initial owner of 
Old A/C Security and Troy's father, cosigned a line of credit 
for New A/C Security, solicited Old A/C Security customers, 
and was on the board of directors of New A/C Security at the 
outset. Troy placed advertisements in the telephone books for 
New A/C Security and operated the business from a location in 
Omaha. On at least one occasion, Troy used Old A/C Security 
stationery and an envelope with the Old A/C Security address 
on it that identify the building which at the time was leased by 
ADT. Some customers and vendors of New A/C Security sent 
their checks and invoices to ADT's address. New A/C Security 
utilized the same shape, color, and design of Old A/C Security's 
decals and yard signs.  

In July 2001, ADT sent a letter informing customers that 
ADT had acquired Cambridge's customers and that beginning 
September 19, ADT would start servicing their accounts. In 
December 2001, Cambridge merged into ADT and, as a result, 
Cambridge ceased to exist as a separate corporation. In a 2003
2004 telephone directory for the area of Omaha, ADT had listed 
after its name the telephone number of Old A/C Security, which 
had merged into Cambridge.  

From the time that Troy opened New A/C Security in August 
2001 until the spring of 2002, approximately 320 Old A/C 
Security customers canceled their monitoring agreements with 
ADT and transferred their accounts to New A/C Security. This 
fact is not disputed by Defendants.  

We summarize the foregoing narrative of the significant trans
actions by the following timeline: 

December 1997: Old A/C Security sold its stock to MCC.  
MCC's subsidiary MSC was the parent company of Old A/C 
Security.
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March 2000: MCC sold its MSC and Old A/C Security stock 
to SSS.  

April 2000: MSC changed its name to Cambridge.  
December 2000: Old A/C Security merged with Cambridge, 

and Old A/C Security ceased to exist as a separate corporation.  
July 2001: Cambridge sold its stock to ADT.  
August 2001: Troy's employment with ADT ended, and Troy 

incorporated New A/C Security (roughly 4 years after Troy was 
paid by MCC for his shares in Old A/C Security).  

December 2001: ADT merged with Cambridge, and Cambridge 
ceased to exist as a separate corporation.  

II. PROCEDURAL BACKGROUND 
On November 28, 2001, ADT filed a petition against 

Defendants, and on February 28, 2002, a second amended peti
tion was filed seeking injunctive relief and damages for infringe
ment of a trade name and deceptive trade practices, among other 
claims. In Defendants' answer, they alleged that Cambridge had 
abandoned the name "A/C Security Systems, Inc." before the 
sale of its business and assets to ADT and Defendants admit
ted that they had contacted ADT customers. Defendants cross
petitioned, requesting the court to determine that ADT had no 
legal claim or right to the name "A/C Security Systems, Inc." 

On April 1 through 3, 2002, the district court held a hearing 
on the motion for a temporary injunction. The district court 
granted the temporary injunction on April 16 by enjoining 
Defendants "from using the trade name 'A/C Security' in any 
manner to solicit or operate its business." In the district court's 
written findings, the court found that Cambridge did not con
sider the trade name "A/C Security" abandoned when it sold 
its assets to ADT; that the "length of time in which Cambridge 
stopped using the A/C name [was] not . . . substantial enough to 
indicate intent not to resume use"; that the name "A/C Security" 
which ADT purchased and the name "A/C Security Systems, 
Inc.," under which Troy incorporated his new business were 
substantially similar names; and that the name "A/C Security" 
had not lost its significance as a trade name. ADT was ordered 
to provide security in the amount of $50,000, which ADT did 
on April 24, 2002. Defendants then changed the name of New
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A/C Security to "Advanced Security Systems" and contin
ued the business as such during the course of this litigation.  
Defendants were found in contempt of the temporary injunction 
in August 2002 and October 2003-which we discuss in more 
detail later.  

After the issuance of the temporary injunction, ADT added 
David as a defendant and amended its petition to allege that 
Troy and David breached their employment agreements, which 
had been executed in December 1997. In November 2002, ADT 
filed a motion for partial summary judgment, and in January 
2003, Defendants and David filed a motion for summary judg
ment. After hearings on December 19, 2002, and February 13, 
2003, the district court filed its order on March 14 sustaining 
summary judgment in favor of Defendants and David with re
spect to the noncompetition provision, stating that such pro
vision was contrary to public policy and void. The court also 
entered judgment for Defendants and David on ADT's mis
appropriation of trade secrets claim. The district court overruled 
the remaining aspects of the motions for summary judgment.  

The trial was held on December 9 through 12, 2003, and 
January 7, 2004. ADT asserted three causes of action against 
Defendants and David at trial: (1) violation of the common-law 
right to trade name and/or service mark, (2) violation of the 
UDTPA, and (3) civil conspiracy. Defendants and David asserted 
in their cross-petition and raised as a defense that they had a 
superior right to the name "A/C Security." 

Gaucher testified that by July 2001, when ADT acquired 
Cambridge, the rebranding process of Old A/C Security by 
Cambridge was "60 percent" complete, such that the vehicles 
had been repainted and rebranded and the new uniforms, sta
tionery, printed matter, and decals had been delivered. However, 
he testified that the advertising, marketing material, additional 
telephone directory advertisements, and changing of the sign 
on the Cambridge-leased building in Omaha was not yet com
pleted. Gaucher explained that Cambridge left the Old A/C 
Security name and telephone number in the telephone book 
the first year after Cambridge acquired Old A/C Security. With 
respect to the vehicles, Troy testified that not all of them had 
been repainted or rebranded.
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McBroom also testified that Cambridge still had the Old A/C 
Security sign on the front of its Omaha building in July 2001 
and that because Cambridge was a new company, it took time to 
create and disseminate signs, stickers, and uniforms as well as 
to write new contracts bearing the Cambridge name. The record 
reveals that as late as May 2001, 5-year contracts bearing the 
name "A/C Security" were still being executed. The record fur
ther reveals that the Omaha telephone books for 2000-2001 and 
2001-2002 contained listings using the name "A/C Security" 
with Cambridge's address and telephone number in them. While 
Gaucher and McBroom stated that it was Cambridge's intent 
to not use the name "A/C Security" and to rebrand everything 
using the name "Cambridge," the record reveals that Cambridge 
honored and did not rewrite preexisting Old A/C Security cus
tomer contracts, including multiyear monitoring agreements 
which generated MRR for Cambridge.  

Mary Rice, ADT's administrative manager in Omaha, also 
testified. According to Rice, ADT honors approximately 4,700 
Old A/C Security alarm monitoring agreements, which generate 
a total of over $80,000 in MRR for ADT.  

On January 22, 2004, ADT filed an application to show 
cause why Defendants and David should not be held in con
tempt. After a hearing on February 6, the district court found 
Defendants in contempt of court for the third time. On February 
19, Defendants and David filed an appeal of the contempt order 
to this court. On November 29, the parties filed a stipulation for 
dismissal of the appeal in case No. A-04-258, and we dismissed 
the appeal on December 3.  

On January 18, 2005, the district court filed its 30-page 
"Memorandum Opinion and Judgment" (opinion), and the 
court's comprehensive and detailed work is noteworthy. As the 
district court clearly set forth, this case is primarily a deceptive 
trade practice and trade name infringement case. We note that 
at the close of evidence, ADT made a motion to conform the 
pleadings to the evidence and add the claim that the name "A/C 
Security" was also a service mark, which motion the district 
court granted. For purposes of this appeal, we will treat the 
alleged trade name and service mark as one and the same in our 
analysis by referring to them as "trade name/service mark" or
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some other similar derivative when applicable. In summary, the 
district court found that (1) ADT met its burden of proving both 
a violation of its common-law trade name/service mark rights 
to the name "A/C Security" and violations of the UDTPA, (2) 
Defendants were jointly liable to ADT for monetary damages, 
(3) ADT was entitled to an injunction prohibiting Defendants 
from using the name "A/C Security" until November 28, 2005, 
(4) ADT did not prove a civil conspiracy, (5) David was not 
individually liable, (6) Defendants' counterclaim was dismissed, 
and (7) attorney fees for ADT were not appropriate. Also as 
part of the January 18 opinion, the district court incorporated 
its March 14, 2003, order finding that Defendants were entitled 
to summary judgment on ADT's claims of misappropriation of 
trade secrets and breach of employment agreements. The district 
court also ordered that the bond posted by ADT would be exon
erated and released.  

On January 24, 2005, ADT filed a motion for new trial and 
further review regarding damages, attorney fees, the length of 
the injunction, the finding that David was not personally liable, 
and the grant of the summary judgment with respect to the non
compete agreements. A hearing was held on February 14, 2005, 
and on February 24, the district court overruled the motion for 
new trial.  

Defendants filed a timely appeal, and ADT cross-appealed.  
Additional facts, particularly concerning damages, will be set 
forth as needed in our analysis.  

III. ASSIGNMENTS OF ERROR 
Defendants allege, restated and reordered, that the district 

court erred in (1) finding that ADT owned and was entitled to 
trade name protection of the name "A/C Security Systems"; 
(2) finding that ADT was entitled to a temporary and perma
nent injunction; (3) exonerating ADT's undertaking entered 
to effectuate the temporary order before a final, unappealable 
order in its favor was entered; and (4) "awarding damages of 
$88,9[721.27." 

In ADT's cross-appeal, it alleges, restated, that the district 
court (1) erred by awarding an inadequate amount of damages, 
(2) abused its discretion when it failed to award attorney fees to
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ADT, and (3) erred in refusing to enforce the noncompete agree
ments against Troy and David.  

IV. STANDARD OF REVIEW 
[1,2] To determine the appropriate standard of review for 

this appeal, it is necessary to determine whether a claim or 
a counterclaim is an action at law or an action sounding in 
equity. See Nebraska Nutrients v. Shepherd, 261 Neb. 723, 626 
N.W.2d 472 (2001). The nature of an action, whether legal or 
equitable, is determinable from its main object, as disclosed by 
the averments of the pleadings and the relief sought. Genetti 
v. Caterpillar Inc., 261 Neb. 98, 621 N.W.2d 529 (2001).  
Although in many contexts the traditional distinctions between 
law and equity have been abolished, whether an action is one in 
equity or one at law controls in determining an appellate court's 
scope of review. Dillon Tire, Inc. v. Fifer, 256 Neb. 147, 589 
N.W.2d 137 (1999).  

[3-5] An appellate court reviews a claim or counterclaim 
that sounds in equity de novo on the record, subject to the rule 
that where credible evidence is in conflict on material issues of 
fact, the appellate court considers and may give weight to the 
fact that the trial court observed the witnesses and accepted one 
version of the facts over another. See Smith v. City of Papillion, 
270 Neb. 607, 705 N.W.2d 584 (2005). On review of a claim 
or counterclaim, a trial court's factual findings have the effect 
of a jury verdict and will not be set aside on appeal unless 
clearly erroneous. See Webb v. American Employers Group, 
268 Neb. 473, 684 N.W.2d 33 (2004). The appellate court does 
not reweigh the evidence but considers the judgment in a light 
most favorable to the successful party and resolves evidentiary 
conflicts in favor of the successful party, who is entitled to every 
reasonable inference deducible from the evidence. Henriksen v.  
Gleason, 263 Neb. 840, 643 N.W.2d 652 (2002).  

[6] ADT sought an injunction and damages for Defendants' 
violation of the UDTPA and violation of the common-law right 
to the trade name "A/C Security." Defendants cross-claimed and 
asked the district court to enjoin ADT from claiming or using 
the name "A/C Security." Both sides sought equitable relief, 
and the pleadings and the nature of the case suggest that the
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"main objective" of the case was equitable relief with respect to 
the use of the name "A/C Security." The fact that ADT sought 
damages does not change the essential character of the action.  
ADT and Defendants both assert in their briefs that this action 
was equitable in nature and that the scope of review is de novo 
on the record. We agree and apply a de novo standard of review 
to the substantive assignments of error regarding the common
law trade name infringement cause of action. On appeal from 
an equity action, an appellate court tries factual questions de 
novo on the record and, as to questions of both fact and law, is 
obligated to reach a conclusion independent of the conclusion 
reached by the trial court. Channer v. Cumming, 270 Neb. 231, 
699 N.W.2d 831 (2005).  

[7] We take note of Goeke v. National Farms, Inc., 245 
Neb. 262, 512 N.W.2d 626 (1994), a case in which landown
ers brought a nuisance action seeking both injunctive relief and 
monetary damages against a nearby hog-raising facility. The 
district court in Goeke, supra, granted injunctive relief with 
respect to the offensive odors produced by the facility, as well as 
monetary damages. The Supreme Court upheld the trial court's 
decision, stating the following: 

We are mindful that the standard of review applicable in 
reviewing questions of fact is de novo. However, when 
questions of fact involve the assessment of money dam
ages, an appellate court will not set aside such judgment if 
it is within the range of the evidence and is not arbitrary.  

Id. at 267, 512 N.W.2d at 630, citing Botsch v. Leigh Land Co., 
205 Neb. 401, 288 N.W.2d 31 (1980).  

Because this action seeks injunctive relief and damages, we 
apply the same standard of review as set forth in Goeke, supra.  

V. ANALYSIS 
1. DEFENDANTS' APPEAL 

(a) Protection of Trade Name "A/C Security" 
[8] In a case for trade name infringement, the plaintiff has the 

burden to prove by a preponderance of the evidence the exis
tence of (1) a valid trade name entitled to protection and (2) a 
substantial similarity between the plaintiff's and the defendant's 
names, which would result in either actual or probable deception
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or confusion by ordinary persons dealing with ordinary caution.  
Nebraska Irrigation, Inc. v. Koch, 246 Neb. 856, 523 N.W.2d 
676 (1994).  

(i) Was "A/C Security" Valid Trade Name 
Entitled to Protection? 

[9-11] Under Neb. Rev. Stat. § 87-128 (Cum. Supp. 2006), a 
service mark and trade name are defined as follows: 

(8) Service mark means any word, name, symbol, or de
vice or any combination thereof used by a person, to iden
tify and distinguish the services of one person, including a 
unique service, from the services of others, and to indicate 
the source of the services, even if that source is unknown.  
Titles, character names used by a person, and other distinc
tive features of radio or television programs may be reg
istered as service marks notwithstanding that they, or the 
programs, may advertise the goods of the sponsor; 

(9) Trade name means any name used by a person to 
identify a business or vocation of such person.  

The record reflects that Old A/C Security was initially incorpo
rated in 1982. After 15 years of operating under the name "A/C 
Security Systems, Inc.," and establishing substantial goodwill 
in Nebraska in the security business, Old A/C Security was 
purchased by MCC for $3 million. In March 2000, SSS, which 
later became Cambridge, purchased MCC. The purchase agree
ment between MCC and Old A/C Security included provisions 
addressing trade names; the purchase agreement between MCC 
and Cambridge included a list of the owned subsidiaries, which 
list contained the name "A/C Security Systems, Inc."; and the 
purchase agreement between ADT and Cambridge included a 
list of intellectual property, which list contained the name "A/C 
Security." However, the aforementioned purchase agreements 
do not refer specifically to the goodwill of the trade name "A/C 
Security." Nevertheless, the presumption is that it was the inten
tion of the parties that the goodwill should pass with the other 
assets. See, e.g., Gable v. Carpenter, 136 Neb. 669, 287 N.W.  
70 (1939) (noting generally accepted principle that even where 
contract for sale and transfer of business omits to mention good
will, presumption is that it was intention of parties that goodwill 
should pass with other assets).
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After our review of the record, the evidence presented estab
lished that the phrase "A/C Security" is both a trade name and a 
service mark under Nebraska law-a point which Defendants do 
not contest. Even though ADT purchased the trade name "A/C 
Security" in the "Agreement of the Purchase and Sale of Stock" 
between Cambridge and ADT, it is also apparent that ADT also 
acquired the trade name "A/C Security Systems," and the trade 
names "A/C Security" and "A/C Security Systems" will herein
after be used interchangeably.  

Defendants allege in their assignments of error that the dis
trict court erred in finding that ADT owned and was entitled 
to trade name protection of the name "A/C Security Systems." 
Defendants argue that ADT did not establish an intent to use 
such trade name in the marketplace to distinguish its business 
from others in the same market and that such trade name was 
abandoned by Cambridge. The issue of whether ADT intended 
to use such trade name and whether that trade name was aban
doned by Cambridge relates to the first component of a trade 
name infringement prima facie case-whether a trade name is 
entitled to protection.  

[12,13] The Nebraska Supreme Court in White v. Board of 
Regents, 260 Neb. 26, 614 N.W.2d 330 (2000), discussed how 
to establish a legally protectable common-law interest in a 
trade name and adopted the common-law definition for "use" 
of a trade name as set forth in Restatement (Third) of Unfair 
Competition § 18 at 184 (1995), which provides: "A designa
tion is 'used' as a . . . trade name . . . when the designation is 
displayed or otherwise made known to prospective purchasers in 
the ordinary course of business in a manner that associates the 
designation with the goods, services, or business of the user . .  
. ." The Supreme Court in White said, "At common law, the use 
of a trade name may be established by its appearance on signs, 
documents employed in conducting business, mail solicitations, 
or advertising." 260 Neb. at 37, 614 N.W.2d at 338.  

[14] We recall at the outset that the record establishes that 
Cambridge merged with Old A/C Security in December 2000, 
whereby Old A/C Security ceased to exist as a separate cor
poration. However, merely because a corporation merges into
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another corporation does not lead to the conclusion that the 
surviving corporation does not have the right to use the trade 
name of the now nonexistent corporation. To the contrary, when 
two or more corporations effect a merger or consolidation, 
the surviving corporation possesses "'all the rights, privileges, 
immunities, and franchises,'" as well as all the property-real, 
personal, and mixed, including the debts-of each of the merg
ing corporations, and "any interest ... vested in any of such cor
porations shall not revert or be in any way impaired by reason 
of such merger." Kimco Addition v. Lower Platte South N.R.D., 
232 Neb. 289, 296, 440 N.W.2d 456, 461 (1989). Cambridge, 
as the surviving corporation in the merger, would have clearly 
acquired the trade name "A/C Security" and the right to use it. It 
is obvious from the record and neither party disputes that in the 
spring of 2001, Cambridge used the trade name "A/C Security" 
by displaying it-for example, on signs and documents.  

Nonetheless, Defendants argue that after Cambridge acquired 
Old A/C Security, Cambridge immediately began a process of 
rebranding the trade name "A/C Security." Defendants allege 
that such rebranding led to Cambridge's abandonment of the 
trade name "A/C Security" and that such abandonment was com
plete at the time ADT acquired Cambridge.  

[15,16] For purposes of the Trademark Registration Act, Neb.  
Rev. Stat. §§ 87-126 to 87-144 (Cum. Supp. 2006), in order for 
a mark to be considered "abandoned," either of the following 
has occurred: 

(a) When its use has been discontinued with intent not 
to resume such use. Intent not to resume may be inferred 
from circumstances. Nonuse for two consecutive years 
shall constitute prima facie evidence of abandonment; or 

(b) When any course of conduct of the owner, including 
acts of omission as well as commission, causes the mark to 
lose its significance as a mark.  

§ 87-128(1). These statutory hallmarks of an "abandoned mark" 
are consistent with the Restatement (Third) of Unfair Competition 
§ 30 at 308 (1995), which provides: 

(1) In an action for infringement of a trademark, trade 
name, collective mark, or certification mark, it is a defense
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that the designation was abandoned by the party asserting 
rights in the designation prior to the commencement of use 
by the actor.  

(2) A trademark, trade name, collective mark, or certifi
cation mark is abandoned if: 

(a) the party asserting rights in the designation has 
ceased to use the designation with an intent not to resume 
use; or 

(b) the designation has lost its significance as a trade
mark, trade name, collective mark, or certification mark as 
a result of a cessation of use or other acts or omissions by 
the party asserting rights in the designation.  

As said earlier, the merger of Old A/C Security into Cambridge 
did not, standing alone, result in Cambridge's abandoning the 
trade name "A/C Security." As a result, the next question is 
whether Cambridge's process of rebranding or changing of the 
trade name "A/C Security" to reflect Cambridge resulted in an 
abandonment of the trade name by Cambridge.  

Defendants did not identify an exact date when Cambridge 
allegedly abandoned the trade name "A/C Security," but in 
Defendants' reply brief, they alleged that the sale of Cambridge 
to ADT "expressed the completed abandonment" of the trade 
name. Reply brief for appellants at 5. To constitute abandon
ment under the above authority, either Cambridge had to cease 
using the trade name with the intent not to resume use or the 
trade name had to have lost its significance as a result of a ces
sation of use, irrespective of intent.  

In this particular case, the record reflects that Cambridge 
intended to use one name, "Cambridge," when soliciting new 
customers and entering into new contracts with customers and 
not the name "A/C Security." However, the record also contains 
evidence that the process of rebranding the trade name "A/C 
Security" was only 60 percent complete in July 2001. At that 
time, Cambridge still had the Old A/C Security sign on the 
building Cambridge was using and had telephone book list
ings under the name "A/C Security." Cambridge was also using 
the Old A/C Security telephone number and vehicles with the 
name "A/C Security" on them. Plus, Cambridge had thousands 
of contracts in effect under the name "A/C Security," which
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contracts were producing very substantial MRR for Cambridge.  
In the record, there is evidence that Cambridge executed an Old 
A/C Security contract on May 25, 2001, with a term of 5 years, 
which date was a little over a month before ADT purchased 
Cambridge. Thus, the record shows that before ADT acquired 
Cambridge, Cambridge did not cease using the trade name 
"A/C Security" nor did such trade name lose its significance as 
a result of a cessation of use.  

Therefore, because Cambridge had not abandoned the trade 
name "A/C Security" through its rebranding process, which was 
clearly incomplete, and because Cambridge was actively using 
such trade name while conducting its business, ADT acquired 
the trade name "A/C Security" in July 2001 as provided for 
in the purchase agreement, which specifically provided for the 
transfer to ADT of intellectual property, including the name 
"A/C Security." We find that the defense of abandonment fails.  

Defendants' remaining argument or defense can be sum
marized as follows: Because ADT did not do business using 
the name "A/C Security" after ADT acquired Cambridge and 
never intended to do business as such, ADT does not have a 
legally protectable common-law interest in the trade name "A/C 
Security." 

[17] ADT owned the trade name/service mark "A/C Security" 
as the ultimate successor in interest from the original sale of 
Old A/C Security in 1997, and the "maximum reach" of ADT's 
position in this respect "could be no better than that of its pred
ecessors in interest." See Ransdell v. Sixth Street Food Store, 
174 Neb. 875, 884, 120 N.W.2d 290, 295 (1963). Similarly to 
Cambridge, ADT honored the Old A/C Security contracts, which 
included approximately 4,700 monitoring agreements that gen
erated over $80,000 of MRR; assumed Cambridge's lease of the 
Old A/C Security building in Omaha; maintained the Old A/C 
Security sign on the building; and retained the Old A/C Security 
telephone number. ADT acknowledges that it did not advertise 
or market to the general public by using the trade name "A/C 
Security" and does not intend to do so. Nonetheless, despite 
its future intentions, the fact is that under Nebraska's definition 
of "use" of a trade name, ADT did use the trade name "A/C 
Security" in its business after it acquired Cambridge.
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[18] Therefore, to summarize, the evidence shows that 
Cambridge did not abandon the trade name "A/C Security," that 
Cambridge sold it to ADT, and that ADT made use of such trade 
name in its ordinary course of business. ADT received consid
erable goodwill from the acquisition of Cambridge, which in 
reality flowed in part from the trade name "A/C Security," and 
ADT maintained the association with the name "A/C Security" 
by continuing to honor all Old A/C Security contracts and by 
receiving MRR of approximately $80,000 from such contracts.  
The fact that Defendants had subsequently registered the trade 
name "A/C Security" with Nebraska's Secretary of State after 
Cambridge was acquired by ADT does not adversely affect 
ADT's rights acquired in good faith at common law. See Neb.  
Rev. Stat. § 87-218 (Reissue 1999). See, also, Ransdell, supra.  
Thus, we conclude that ADT had a legally protectable common
law interest in the trade name "A/C Security," and Defendants' 
arguments to the contrary are without merit.  

(ii) Was There Actual or Probable Deception 
or Confusion Between Names? 

[19,20] Because ADT had a legally protectable common
law interest in the trade name "A/C Security," the next analyti
cal step is to determine whether Defendants infringed upon 
ADT's trade name "A/C Security." The key concept is that "the 
evil sought to be eliminated by trade name protection is con
fusion." Dahms v. Jacobs, 201 Neb. 745, 746, 272 N.W.2d 43, 
44 (1978). The burden is upon the plaintiff to show whether 
the likelihood of such confusion exists. See id. "The likelihood 
of confusion in the use of trade names can be shown by present
ing circumstances from which courts might conclude that per
sons are likely to transact business with one party under the 
belief they are dealing with another party." Nebraska Irrigation, 
Inc. v. Koch, 246 Neb. 856, 861, 523 N.W.2d 676, 680 (1994).  
However, the potential for confusion in the present case does not 
rest on similarity of names, as in Nebraska Irrigation, Inc., supra, 
where the "dueling" trade names were "Nebraska Irrigation" 
and "Nebraska Irrigation Sales & Equipment." Rather, the con
fusion in the present case arises from two business entities using 
the same name when one of them, ADT, has a protectable inter
est in the trade name at issue, "A/C Security."
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[21] No precise rules can be laid down to determine whether 
trade name confusion exists or is likely to arise. Among the 
considerations are 

(1) degree of similarity in the products offered for sale; 
(2) geographic separation of the two enterprises and the 
extent to which their trade areas overlap; (3) extent to 
which the stores are in actual competition; (4) duration 
of use without actual confusion; and (5) actual similarity, 
visually and phonetically, between the two trade names.  

Equitable Bldg. & Loan v. Equitable Mortgage, 11 Neb. App.  
850, 861, 662 N.W.2d 205, 214 (2003).  

First, the degree of similarity in the product and service 
offered for sale by both ADT and New A/C Security is obviously 
substantial. The record establishes that ADT-which owns the 
Old A/C Security contracts, agreements, and warranties-and 
New A/C Security both sell, install, and monitor residential and 
commercial security systems.  

Second, the two enterprises are not geographically sepa
rate. The record established that ADT leases the building in 
Omaha formerly occupied by Cambridge, MCC, and Old A/C 
Security; that such building has a large sign bearing the name 
"A/C Security" on the outside; and that the building with the 
sign is within 15 blocks of New A/C Security's building, which 
also had the name "A/C Security" on the outside. Both ADT 
and New A/C Security operate in Omaha and in east central 
Nebraska. Thus, while ADT is a nationwide enterprise and New 
A/C Security operates largely in Omaha, for purposes of this 
case, their trade areas overlap.  

Third, as might be expected as a consequence of the over
lap of ADT's and New A/C Security's trade areas and the fact 
that the companies are in the same business, the record estab
lishes that ADT and New A/C Security are in direct competi
tion with each other. ADT's district general manager testified 
that ADT and New A/C Security were in direct competition.  
Troy also admitted at the temporary injunction hearing that 
New A/C Security competed directly with ADT. The evidence 
establishes that ADT and New A/C Security compete for the 
same customers, as clearly shown by the undisputed fact that 
approximately 320 customers have abandoned their Old A/C
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Security contracts, thereby leaving ADT to do business with 
New A/C Security.  

The fourth factor is the duration of use without actual con
fusion. Prior to the entry of the temporary injunction, the rec
ord demonstrates that from August 2001, when Troy incorpo
rated New A/C Security, until April 2002, when the district 
court granted the temporary injunction enjoining Defendants 
from using the trade name "A/C Security," vendors and cus
tomers sent invoices and checks that were intended for New A/C 
Security to ADT. The administrative manager for ADT in 
Omaha testified that the Internal Revenue Service sent ADT 
materials intended for New A/C Security and that customers 
telephoned ADT complaining of being double-billed by ADT 
and New A/C Security. Clearly, ADT established that actual 
confusion existed.  

Fifth, confusion can necessarily be inferred from the fact 
that Troy incorporated and operated New A/C Security using 
the same name as Old A/C Security and that the name is clearly 
substantially similar to the trade name "A/C Security" which 
ADT owned, was using, and for which it was entitled to legal 
protection.  

After consideration of these five factors, the record shows 
that ADT met its burden of proof, by a preponderance of the 
evidence, that either actual or probable confusion in the use of 
the trade names existed.  

In summary, in this case of trade name infringement, ADT 
met its burden of proving both that the name "A/C Security" is 
a valid trade name entitled to protection and that a substantial 
similarity existed between the trade name and Troy's new cor
poration, so that there was either actual or probable deception 
or confusion by ordinary persons dealing with ordinary caution.  
Defendants' first assignment of error is without merit.  

(b) Uniform Deceptive Trade Practices Act and Injunctions 
[22] Defendants failed to separately assign as error the dis

trict court's finding that Defendants violated the UDTPA, spe
cifically § 87-302. Nonetheless, Defendants argue: 

The Court concludes that [Defendants] were guilty of 
deceptive trade practices in that ". . . they solicited many
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of their customers by creating the impression that it was 
the old A/C, that it was back in business, and that it had 

acquired the name/service mark and goodwill of the old 
A/C company." [Defendants] respectfully suggest that the 
record does not support such a broad, general conclusion 
and the evidence does not reach the level of deceptive 
trade practice.  

Reply brief for appellants at 7. Errors not assigned in an appel
lant's initial brief are waived and may not be asserted for the 
first time in a reply brief. Genetti v. Caterpillar Inc., 261 Neb.  
98, 621 N.W.2d 529 (2001). To the extent that Defendants seek 
to introduce a new assignment of error in their reply brief, such 
attempt fails, and we do not address the above-quoted claim.  

[23-25] Defendants did assign as error the claim that the 
district court wrongfully entered the temporary injunction of 
April 2002 as well as the final injunction entered in January 
2005. However, it is not within the province of this court to 
determine moot questions. State ex rel. Douglas v. Ledwith, 
204 Neb. 6, 281 N.W.2d 729 (1979). Where there is a final 
judgment against the party enjoined, the temporary injunction 
merges into the final decree and any questions concerning the 
propriety of the issuance of the temporary injunction become 
moot. Id. A moot case is one which seeks to determine a ques
tion in which the issues presented are no longer alive. Hron 
v. Donlan, 259 Neb. 259, 609 N.W.2d 379 (2000). The April 
2002 temporary injunction order merged into the January 
2005 final judgment, which included a finding that Defendants 
should be enjoined from using the name "A/C Security" in any 
manner until November 28, 2005. The parties filed their briefs 
prior to November 28, but neither party discussed mootness.  
Nonetheless, the final injunction has now expired by the pas
sage of time, and it is no longer effective or "alive." Thus, the 
matter of the entry of the injunctions is moot.  

[26,27] However, the public interest exception to the mootness 
doctrine is well established. See Hauser v. Hauser, 259 Neb.  
653, 611 N.W.2d 840 (2000) (moot issues may be addressed 
by appellate court when claims presented involve matter of 
great public interest or when other rights or liabilities may be 
affected by case's determination). In determining whether the
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public interest exception should be invoked, we consider the 
public or private nature of the question presented, the desirabil
ity of an authoritative adjudication for future guidance of public 
officials, and the likelihood of future recurrence of the same or 
a similar problem. Id. The injunctions here were narrow and 
merely enjoined Defendants from using a specific trade name.  
Defendants were not enjoined from competing in the security 
business under a different name, which Defendants did imme
diately after the issuance of the temporary injunction in April 
2002. Defendants' appeal of the injunction is clearly outside 
the public interest exception to the mootness doctrine, and we 
address the injunctions no further.  

(c) Exonerating Bond 
[28] Under the district court's order granting the temporary 

injunction against New A/C Security, ADT provided security in 
the amount of $50,000. After the trial on the merits, the district 
court's opinion provided for a final injunction that would expire 
in November 2005 and exonerated and released the $50,000 
bond posted by ADT. Defendants allege that the district court 
erred in exonerating ADT's security before a final and unap
pealable order in ADT's favor was entered. Like the assignment 
of error regarding the injunctions, we find that the issue of the 
bond is now moot. Even if the issue was not moot, there can be 
no liability on the bond when a full trial on the merits results in a 
final judgment against the party enjoined. State ex rel. Douglas, 
supra. This assignment requires no further discussion.  

2. DAMAGES 
[29,30] Having concluded that Defendants infringed upon 

ADT's common-law rights to the trade name "A/C Security," 
we turn to the assignments of error in Defendants' appeal and 
ADT's cross-appeal with respect to damages. As stated above, 
we review the trial court's factual findings under a clearly erro
neous standard of review. Webb v. American Employers Group, 
268 Neb. 473, 684 N.W.2d 33 (2004). And, we affirm the trial 
court's damage award unless it is arbitrary and outside the 
range of the evidence. See Goeke v. National Farms, Inc., 245 
Neb. 262, 512 N.W.2d 626 (1994). The district court awarded
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ADT $88,972.27 in damages. Defendants' assignment of error 
regarding damages is not particularized, because it simply 
states: "The Court erred in awarding damages of $88,9[72].27 
against the Defendants." Such an assignment could arguably 
encompass one or more of the following claims: damages were 
legally impermissible under common law, damages were not 
proved, or while there was damage, the court's calculation was 
wrong. Because of the expansive nature of the assignment of 
error, we have carefully examined Defendants' argument to 
determine the issue raised. We conclude that the issue raised 
is whether the proper measure of damages is "pecuniary loss" 
that ADT proved it suffered from the infringement or whether 
the measure of damages is an "accounting" of the infringing 
Defendants' profits.  

The heart of Defendants' argument is that ADT was not 
entitled to recover under the "accounting" method, because ADT 
had not proved the prerequisites for such method. Defendants' 
fallback position is that even if accounting was the proper 
measure of damages, the district court used the wrong time 
period, and that thus, the damage award should be reduced to 
$52,522.23.  

[31] We must first reach an independent conclusion of law 
as to whether a party may receive a damage award for a viola
tion of the common-law trade name/service mark. The remedy 
available in an action is a question of law, not fact. Gourley 
v. Nebraska Methodist Health Sys., 265 Neb. 918, 663 N.W.2d 
43 (2003).  

It will be helpful in our analysis to detail how the district 
court arrived at its damage award. Using evidence of New 
A/C Security's tax returns and profit-and-loss statements for 
2001 through the first three quarters of 2003, the district court 
found that its gross monitoring revenue for such years was 
$355,899.08. The district court accepted the uncontroverted tes
timony that New A/C Security's net profit was 25 percent of its 
gross monitoring revenue, and the district court thus arrived at 
the sum of $88,972.27 as damages.  

The district court correctly noted that the Nebraska appellate 
courts have not previously addressed the subject of the monetary 
damages for infringement of a common-law trade name/service
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mark. Thus, this is a matter of first impression as to whether 
damages are appropriate in common-law trade name infringe
ment cases.  

[32-40] We note that Nebraska's Trademark Registration Act 
provides: 

It is the intent of the Legislature that the Trademark 
Registration Act provide a system of state trademark reg
istration and protection substantially consistent with the 
federal system of trademark registration and protection 
under the federal Trademark Act of 1946, as amended 
[Lanham Trade-Mark Act]. To that end, the construction 
given the federal act should be examined as persuasive 
authority for interpreting and construing the Trademark 
Registration Act.  

§ 87-127. Looking to federal authority, the Lanham Trade
Mark Act at 15 U.S.C. § 1117(a) (2000 & Supp. IV) provides 
that a party, such as ADT, can recover the infringer's profits, 
any damages sustained, and the costs of the action. Therefore, 
the Lanham Trade-Mark Act provides for an award of damages 
under a "profits" theory (also referred to as the "accounting" 
theory) or a "damages" theory (also referred to as the "pecuni
ary loss" theory). See, also, 5 J. Thomas McCarthy, McCarthy 
on Trademarks and Unfair Competition § 30:57 (2007). The 
trial court has wide discretion in assessing these damages 
although they may not be susceptible of precise calculation.  
Nutrivida, Inc. v. Immuno Vital, Inc., 46 F. Supp. 2d 1310 (S.D.  
Fla. 1998). In Nutrivida, Inc., the court also observed that an 
award of the infringer's profits has been viewed under the com
mon law as well as under the Lanham Trade-Mark Act as a way 
of compensating the plaintiff for sales lost to the infringer. The 
court further stated that the infringer's profits "'are a rough 
measure of the plaintiff's damages"' and that "'they are prob
ably the best possible measure of damages available."' 46 F.  
Supp. 2d at 1315, quoting Polo Fashions, Inc. v. Craftex, Inc., 
816 F.2d 145 (4th Cir. 1987). Such an award serves to deprive 
the infringer of any unjust enrichment and provides a deter
rent against similar activity in the future. Id. Indeed, absent an 
award of monetary damages, it is apparent that an infringer can
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violate the law of unfair competition and trade name/service 
mark protection with relative impunity.  

[41-46] Monetary awards for trade name infringement are 
intended to make it financially futile for a competitor to benefit 
from another's business identity and to neutralize any financial 
gain the infringer may realize. See, generally, Restatement 
(Third) of Unfair Competition §§ 36 and 37 (1995). Whether a 
monetary award is appropriate in cases of trade name infringe
ment at common law depends upon the particular facts of the 

case, but even when the infringer acted in good faith, monetary 
awards may still be recoverable if the trade name owner proves 
pecuniary harm. See Restatement, supra, § 36, comment g.  
These monetary remedies are subject to equitable principles, 
and the court should consider the particular facts of the case 
when deciding whether actual damages or accounting of profits 
is appropriate. Restatement, supra, § 36, comment b. An award 
based on the trade name owner's pecuniary loss places the bur
den of proving actual business damages and the amount of such 
damages or loss on the trade name owner. Restatement, supra, 
§ 36, comment c. An award based on the infringer's profits, also 
referred to as an "accounting," should be reserved for cases in 
which the infringer engaged in the conduct with the intention 
of causing confusion or deception. Therefore, it is through the 
award of damages that the infringer's victim is compensated for 
its losses, and future infringers are deterred. We hold that an 
award of monetary damages is an appropriate remedy, in addi
tion to injunctive relief, for infringement of a common-law trade 
name/service mark.  

[47] However, Defendants argue that the infringer's "profits" 
method of calculating damages cannot be used because of the 
district court's finding that "'[t]hroughout these proceedings, 
the Defendants have acted upon a colorable claim that the name/ 
mark had been abandoned and [they] have not acted in bad 
faith."' Brief for appellants at 30. But, Defendants misapprehend 
the meaning of the term "colorable claim" and incorrectly treat 
this statement from the district court's decision as tantamount 
to a finding that Defendants' abandonment defense had merit. A 
"colorable claim" is merely "'a claim that is advanced in good 
faith on some plausible legal theory."' Garcia v. Rubio, 12 Neb.



15 NEBRASKA APPELLATE REPORTS

App. 228, 237, 670 N.W.2d 475, 482 (2003), quoting Rogers 
v. Platt, 199 Cal. App. 3d 1204, 245 Cal. Rptr. 532 (1988).  
Thus, the quoted statement by the district court relied upon by 
Defendants to defeat the damage award is not a factual finding 
concerning damages, but an observation and rationale which we 
read as being limited to the district court's rejection of ADT's 
claim that it should be awarded attorney fees-an issue which is 
determined on different grounds than the damage issue.  

In applying the infringer's "profits" measure of damages, the 
district court used the Restatement (Third) of Unfair Competition, 
because the trial court concluded Defendants acted with the 
intent to cause confusion and deception-the prerequisites for 
an award based on such methodology. The evidence is abundant 
that despite selling Old A/C Security and the trade name "A/C 
Security" for $3 million, Defendants deliberately set upon a 
course designed to make it appear that Troy and David were 
"back in business," using the name "A/C Security." The obvi
ous evidence of such course of conduct was the solicitation of 
their former customers as though Old A/C Security had not been 
sold. The evidence shows that Defendants succeeded in taking 
320 customers from ADT while deceptively using the trade 
name "A/C Security"-a trade name we have found was ADT's 
property and protected by the common law of unfair competi
tion. We have previously recited the evidence of confusion, and 
we will not repeat such here. The district court's prerequisite 
factual finding for an award of the infringer's profits-intent to 
cause confusion and deception-is supported by the record and 
is not clearly erroneous. Therefore, it follows that the district 
court did not err in applying the infringer's "profits" method of 
calculating damages.  

[48] Under the infringer's "profits" method, the trade name 
owner must prove gross sales or revenue and then the burden 
shifts to the infringer to prove the proportion of sales or reve
nue not attributable to the infringement and the costs properly 
deductible from the gross revenue in calculating the net profit.  
See Restatement (Third) of Unfair Competition § 37 (1995).  
See, also, 15 U.S.C. § 1117(c); Burger King Corp. v. Mason, 
855 F.2d 779 (11th Cir. 1988). While the undisputed evidence 
shows that Defendants proved that 25 percent of their gross
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profits were net profits, Defendants did not carry their burden 
to show that any proportion of their gross profits during the 
timeframe used by the trial court to calculate damages were 
not derived from their illegal activity of infringing ADT's trade 
name/service mark. Thus, the award of damages of 25 percent 

of gross profits was appropriate. However, in Defendants' attack 
on the damage award, they assert that the district court used an 
improper timeframe in which to calculate the profits.  

The district court used gross profits reduced to net profits 
based on MRR for 2001 through the first three quarters of 
2003. However, Defendants argue that the name "A/C Security" 
was used only from the time of incorporation of New A/C 
Security until the district court's issuance of a temporary injunc
tion on April 16, 2002-a period of only 8 months. Therefore, 
Defendants argue that even applying the district court's meth
odology, the net profit from MRR is only for the 8 months and 
amounts to $52,522.23. In support of this argument, Defendants 
refer us to the exhibit which "the parties agreed [is the list of] the 
320 former customers of ADT which became customers of the 
Defendants in the eight-month period prior to the Defendants' 
name change." Brief for appellants at 31-32.  

ADT does not answer this "improper timeframe" argument 
except to the extent that in its cross-appeal, ADT claims that 

damages should have been based on the "pecuniary loss" theory 
which, according to ADT's evidence, should be the "market 
value" of these 320 customers taken by New A/C Security from 
ADT. Thus, for efficiency, we now turn to the damage portion 
of ADT's cross-appeal.  

[49] In its written findings, the district court said it was not 

persuaded that the evidence was sufficient to "award ADT dam

ages based upon a theory of ADT's pecuniary losses," which, 
according to the district court, would have been the "value" of 
the 320 accounts that moved from ADT to New A/C Security, 
based upon a valuation formula used when security alarm com

panies are sold. That formulation according to ADT's expert is 

the MRR from the 320 accounts-$7,563.50-multiplied by a 
factor between 34 to 40, producing a valuation (and damage) 
figure of $257,159 to $302,540. Rather, the district court used 
the Restatement (Third) of Unfair Competition § 37 (1995),
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which bases an award of damages on net profits if the infringer 
acted with intent to cause confusion or deception. The district 
court found that Troy "acted with the intention of causing con
fusion and there is no doubt that he benefited from the unlaw
ful conduct." Therefore, the district court calculated damages 
based upon New A/C Security's monitoring income from 2001 
($17,901.37), 2002 ($172,281), and the first three quarters of 
2003 ($165,706.71), 25 percent of which sums was the net 
profit producing the damage award of $88,972.27. We adopt 
the view that a monetary award based on the infringer's profits 
can be awarded to prevent unjust enrichment and to deter future 
infringement of a trade name. See, Restatement, supra, § 37, 
comment b. See, also, Burger King Corp. v. Mason, 855 F.2d 
779 (11th Cir. 1988).  

[50] Given that we review factual findings to determine if 
such were clearly erroneous and the fact that the method of 
calculating damages under the infringer's "profits" theory is a 
permissible method of damage calculation, we affirm the district 
court's calculation of damages. We recognize that the trial court 
has broad discretion in determining the proper monetary award 
for infringement of a trade name. See, generally, Restatement, 
supra, §§ 36 and 37. See, also, Ramada Inns, Inc. v. Gadsden 
Motel Co., 804 F.2d 1562 (11th Cir. 1986). Given the evidence 
which we have previously detailed, the district court's damage 
award was not clearly erroneous from a factual standpoint, nor 
is it a legally incorrect methodology.  

In concluding that the district court's damage calculation 
was not clearly erroneous, we note that ADT's damage evidence 
under the pecuniary loss theory has a shortcoming, which is 
that the evidence of the MRR used in the expert's calculation 
for the 320 accounts at issue is revealed to be gross revenue 
and not net revenue, whereas under infringer's profits-an 
"accounting" theory-the damages were calculated on a net 
profit basis. This is a key factor because while ADT lost the 
revenue from the accounts, it also did not have to bear the cost 
of servicing the accounts. Thus, without this information, the 
evidence is not persuasive in showing what ADT actually lost, 
and the figure used by the expert could well have been within a 
substantial windfall-remembering that other evidence showed
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that Defendants' cost of doing business with reference to such 
accounts was 75 percent of gross revenues. Thus, for this addi
tional reason, the trial court was neither clearly wrong nor arbi
trary in declining to use ADT's damage figure calculated under 
the "pecuniary loss" theory, and the damage award is clearly 
supported by the evidence.  

As to whether the trial court used an improper timeframe 
by including profits derived after the temporary injunction was 
entered and Troy changed his company's name, we reject that 
claim because of the nature of the infringement and the fact 
that the customers gained by Defendants from the infringe
ment continued to produce MRR for Defendants even after the 
temporary injunction. In other words, limiting damages to the 
8-month time period from when Troy started New A/C Security 
until the temporary injunction was entered and Troy changed 
his company's name would not be reflective of what Defendants 
gained from their infringement, because MRR from those 320 
customers obviously continued after the injunction was entered.  
Accordingly, we affirm the district court's award of damages, 
reject ADT's cross-appeal with respect to damages, and hold 
that the trial court did not abuse its discretion when selecting the 
method of, and time period for, the damage calculation.  

We note Defendants contend in their brief that there is no 
provision for an award of damages under the UDTPA and that 
the "only relief available for a violation of its provisions is an 
injunction." Brief for appellants at 26. Having determined that 
damages were proper under common law and due to the non
particularized nature of this assignment of error, we need not 
address whether damages are proper under the UDTPA. See 
Castillo v. Young, 272 Neb. 240, 720 N.W.2d 40 (2006).  

3. REMAINING ISSUES IN ADT's CROss-APPEAL 

(a) Attorney Fees Under UDTPA 
ADT alleges that the district court abused its discretion 

when it failed to award attorney fees to ADT. ADT argues that 
Defendants' conduct prior to and during the litigation was inten
tional, willful, and malicious and that ADT should be awarded 
attorney fees under the UDTPA.  

[51,521 The district court made detailed written findings and 
concluded that Defendants violated the UDTPA, specifically
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§ 87-302(a)(1), (2), and (3), and as said earlier, Defendants 
have not properly challenged such finding. Section 87-303(b) 
of the UDTPA directs allowance of costs to the prevailing party 
"unless the court otherwise directs" and authorizes the court, 
"in its discretion," to award attorney fees to the prevailing party 
if the party charged with a deceptive trade practice has "will
fully engaged in the trade practice knowing it to be deceptive." 

In this case, the district court found that Defendants adopted 
the same name and identical mark as Old A/C Security to 
increase their profits by "misleading the public's association of 
the Defendants' services with the services offered by [ADT], 
who owns the Old A/C [Security] accounts," directly competed 
with ADT in the same geographic area by offering similar prod
ucts to ADT, and "intended [and did] create confusion in order 
to capitalize on the reservoir of surviving goodwill and name 
recognition of the Old A/C [Security]." However, as discussed 
earlier, the district court made a specific finding that Defendants' 
actions were done under a "colorable claim" of abandonment of 
the trade name/service mark and of good faith. Thus, while the 
defense was plausible, the court rejected it in deciding the mer
its of the case but found such to be a "colorable claim," making 
an award of attorney fees to ADT inappropriate.  

[53-55] As a general rule, attorney fees and expenses may be 
recovered in a civil action only where provided for by statute or 
when a recognized and accepted uniform course of procedure 
has been to allow recovery of attorney fees. Destiny 98 TD v.  
Miodowski, 269 Neb. 427, 693 N.W.2d 278 (2005); Kansas 
Bankers Surety Co. v. Halford, 263 Neb. 971, 644 N.W.2d 
865 (2002). Under the UDTPA, it is in the discretion of the 
trial court to award attorney fees to the prevailing party. See 
§ 87-303(b). Additionally, the general rule is that on appeal, a 
trial court's decision awarding or denying attorney fees will be 
upheld absent an abuse of discretion. Rapp v. Rapp, 252 Neb.  
341, 562 N.W.2d 359 (1997).  

We note that in addition to finding that Defendants violated 
the UDTPA, the district court also found Defendants to be in 
contempt of its April 16, 2002, temporary injunction order 
three times. On August 29, 2002, the district court entered a 
contempt order because Defendants had failed to take down
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the Old A/C Security sign on the front of New A/C Security's 
building, but it appears from the record that Defendants purged 
the contempt by paying $1,000. Then on October 14, 2003, the 
district court found Defendants in willful contempt of the April 
16, 2002, order by failing to cease using the e-mail domain 
"A/C Security.net" and by failing to take all the steps neces

sary to make sure that the name "A/C Security" was not listed 
in the white pages of the telephone book. The district court 
ordered Defendants to pay $2,000 to ADT in attorney fees for 
Defendants' willful contempt of court, and there is no further 
record of any sentencing showing a failure to purge the con

tempt. Thus, we assume that such amount was paid. Finally, on 
February 6, 2004, the district court found Defendants in willful 
contempt of its temporary injunction order for using Old A/C 
Security decals on the side of a New A/C Security vehicle. The 
district court ordered that Defendants pay $5,000 to ADT to 

purge the contempt but denied ADT's request for attorney fees.  
We assume, for the reasons just stated with reference to the 

previous contempt, that Defendants paid the $5,000 to purge 
the contempt. In summary, the district court found Defendants 
in contempt of its April 16, 2002, temporary injunction order 
three times, and all three times, Defendants apparently purged 
the contempts by paying a total of $8,000.  

In this case, the district court found that while costs should 
be awarded to ADT, attorney fees should not be awarded to 
ADT, even though it prevailed on the deceptive trade practices 
claim. The district court wrote: 

The Court has carefully considered all of the evidence 
in this case and is well aware of the numerous hearings 
held and the conduct of the parties. The Court cannot 

say that Troy . . . willfully engaged in a deceptive trade 

practice, knowing it to be deceptive, with the exception 
of the contempt matters, for which purge amounts have 
already been imposed. Throughout these proceedings the 
Defendants have acted upon a colorable claim that the 
name/mark had been abandoned and have not acted in bad 
faith. Further, it should be noted that attorneys' fees under 
the Lanham [Trade-Mark] Act are only awarded in "excep
tional cases", 15 U.S.C. § 1117(a), and the Court finds that
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this case is not "exceptional" within the meaning of the 
Lanham [Trade-Mark] Act.  

After our study of the record, we cannot conclude that the dis
trict court abused its discretion by denying ADT's request for 
attorney fees, given that Defendants were forced to respond 
via contempt proceedings for its most egregious conduct; that 
Defendants had a plausible defense, albeit unsuccessful; and 
that this case is not an exceptional case, bearing in mind the 
relative standing of Defendants and ADT in the industry.  

(b) Noncompete Agreements 
ADT, in its cross-appeal, alleges that the district court erred 

in refusing to enforce the noncompete agreements that David 
and Troy entered into in 1997 as a condition precedent to selling 
Old A/C Security to MCC, the original purchaser, which read: 

Non-Competition. The Employee agrees that at all times 
during the term of his employment hereunder and for 
a period of three (3) years after the termination of this 
Agreement, he will not (1) directly or indirectly induce 
any customers of the Company to patronize any compet
ing business; (2) canvass, solicit or accept any security 
and/or lock services related business relationship from any 
customers of the Company; or (3) directly or indirectly 
request or advise any customers of the Company to with
draw, curtail or cancel such business with the Company.  

Under the terms of the stock purchase agreement, MCC paid 
a total of $3 million. Troy received $17,500 for his shares of 
stock. Troy and David continued to work for Old A/C Security, 
which was then a subsidiary of MCC. As we detailed above, 
ADT was the successor in interest to the original purchaser 
of Old A/C Security. On March 14, 2003, the district court 
granted Defendants' motion for summary judgment, finding 
that the noncompetition provision in the case was contrary to 
public policy and void because the noncompetition provision's 
scope was greater than was reasonably necessary to protect the 
legitimate interests of the buyer. Our standard of review on that 
issue is that which applies to the review of grants and denials of 
summary judgment.  

[56-58] Summary judgment is proper when the pleadings 
and the evidence admitted at the hearing disclose that there is
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no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law. Bennett 
v. Labenz, 265 Neb. 750, 659 N.W.2d 339 (2003). In appellate 
review of a summary judgment, the court views the evidence in 
a light most favorable to the party against whom the judgment is 
granted and gives such party the benefit of all reasonable infer
ences deducible from the evidence. Id. A question of law raised 
in the course of consideration of a motion for summary judg
ment, as with any question of law, must be decided by the appel
late court without reference to the decision of the trial court. See 
Essen v. Gilmore, 259 Neb. 55, 607 N.W.2d 829 (2000).  

The pleadings and the evidence did not disclose a genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts, because the pertinent facts were 
undisputed, which is essentially true of all facts in this case.  
Accordingly, the issue for this court is whether Defendants were 
entitled to summary judgment as a matter of law with respect to 
the noncompetition agreement.  

[59-63] Because the noncompetition provision was a provi
sion contained in an employment agreement made ancillary 
to the sale of a business, we remember that "'[c]ourts have 
generally been more willing to uphold promises to refrain from 
competition made in connection with sales of good will than 
those made in connection with contracts of employment."' CAE 
Vanguard, Inc. v. Newman, 246 Neb. 334, 338, 518 N.W.2d 652, 
655 (1994), quoting Restatement (Second) of Contracts § 188, 
comment b. (1981).  

The rationale behind the differential treatment is that in 
a sale of a business, "[iut is almost intolerable that a per
son should be permitted to obtain money from another 
upon solemn agreement not to compete for a reasonable 
period within a restricted area, and then use the funds thus 
obtained to do the very thing the contract prohibits." 

H & R Block Tax Servs. v. Circle A Enters., 269 Neb. 411, 417
18, 693 N.W.2d 548, 554 (2005), quoting Swingle & Co. v.  
Reynolds, 140 Neb. 693, 1 N.W.2d 307 (1941).  

"The restraint of trade that is permissible in [connection 
with the sale of goodwill as a business asset] is no greater
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than is necessary to attain the desired purpose-the pur
pose of making good will a transferable asset. It is lawful 
for the seller to restrict his own freedom of trade only so 
far as is necessary to protect the buyer in the enjoyment of 
the good will for which he pays. The restraint on his own 
freedom must be reasonable in character and in extent of 
space and time." 

Chambers-Dobson, Inc. v. Squier, 238 Neb. 748, 755, 472 
N.W.2d 391, 397 (1991), quoting 6A Arthur Linton Corbin, 
Corbin on Contracts § 1385 (1962). Such a contract is binding 
unless it contravenes the public interest. Presto-X Company v.  
Beller, 253 Neb. 55, 568 N.W.2d 235 (1997). Regarding the 
public interest, "[t]he elimination of one competitor from a 
restricted area for a limited time in the business field . . . does 
not . . . constitute such a restraint of trade or tendency toward 
monopoly incompatible with the public interest as to warrant 
one of the parties to avoid his solemn agreement." Swingle & 
Co., 140 Neb. at 696, 1 N.W.2d at 309. Given our standard 
of review, we cannot conclude from the record that the non
competition provision in the employment agreement made 
ancillary to the sale of the business was injurious to the public 
interest.  

[64] Our inquiry then turns to whether the noncompetition 
provision ancillary to the sale of the business is reasonable in 
both space and time so that it will be no greater than necessary 
to achieve its legitimate purpose. See Presto-X Company, supra.  
Whether such a covenant not to compete is reasonable with 
respect to its duration and scope is dependent upon the facts of 
each particular case. See id.  

[65,66] As a preliminary matter, in a case dealing with a 
noncompetition provision ancillary to the sale of a business, 
the "customer specific" rule is not applicable. H & R Block 
Tax Servs., supra. Instead, in the case of a noncompetition 
provision ancillary to the sale of a business, a restraint is en
forceable if it is reasonable in both time and scope. Id. Here, 
while the 3-year limitation period after the termination of the 
employment agreement containing the noncompetition provi
sion appears to be a reasonable and thus enforceable restraint, 
the noncompetition provision did not contain a limit on the
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scope. Therefore, the noncompetition provision as a whole is 
not an enforceable restraint.  

[67] ADT argues that H & R Block Tax Servs., supra, stands 
for the proposition that "a specific geographical area is not 
required for noncompete restrictions that are ancillary to the 
sale of a business," brief for appellee on cross-appeal at 45, but 
we find that this is not what the H & R Block Tax Servs. court 
holds. Rather, that holding specifically requires an analysis of 
both time and scope, because in that case, the court found that 
the franchise agreement was analogous to a sale of a business 
for purposes of determining the enforceability of a posttermi
nation covenant not to compete and that a 1-year duration of 
a covenant not to compete and a geographic limitation of 45 
miles from the city where the franchise was located were rea
sonable. ADT further argues that this court should consider 
"blue penciling, or reforming the agreement, so as to make it 
valid under Nebraska law." Brief for appellee on cross-appeal 
at 46. However, Nebraska jurisprudence "reflects a consistent 
refusal to strike or alter the language of an integrated covenant 
not to compete in order to make it enforceable." H & R Block 
Tax Servs. v. Circle A Enters., 269 Neb. 411, 416, 693 N.W.2d 
548, 553 (2005).  

In summary, we find that the noncompetition provision was 
entered into ancillary to the sale of Old A/C Security, that 
there were no genuine issues as to any material fact or as to 
the ultimate inferences which may be drawn from those facts, 
and that Defendants are entitled to judgment as a matter of 
law because the noncompetition provision did not contain a 
geographic restriction. Therefore, the noncompetition provision 
was unenforceable as a matter of law. This assignment of error 
is without merit.  

VI. CONCLUSION 
For the above-stated reasons, we affirm the district court's 

findings that ADT owned and was entitled to trade name pro
tection of the name "A/C Security," that the trade name "A/C 
Security" had not been abandoned, and that Defendants violated 
ADT's common-law right to the trade name "A/C Security." We 
find that the assignments of error with respect to the injunctions
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and bond are now moot. We further find that the district court 
did not err in determining ADT was entitled to a monetary 
award for Defendants' violations of ADT's common-law right 
to the trade name "A/C Security," such award calculated by 
using an accounting of the infringer's profits method, and that 
the time period used by the trial court for such accounting was 
not incorrect. Regarding the cross-appeal, we find no error in 
the district court's denial of attorney fees and in the granting 
of the summary judgment in favor of Defendants regarding the 
noncompetition agreements.  

AFFIRMED.  

PAULA J. MALIN, APPELLANT, V.  

BRIAN M. LOYNACHAN, APPELLEE.  

736 N.W.2d 390 

Filed July 10, 2007. No. A-05-1012.  

1. Divorce: Property Division: Judges: Appeal and Error. In actions for the dis
solution of marriage, the division of property is a matter entrusted to the discre
tion of the trial judge, which will be reviewed de novo on the record and will be 
affirmed in the absence of an abuse of discretion; a "judicial abuse of discretion" 
exists when a judge, within the effective limits of authorized judicial power, elects 
to act or refrains from acting, and the selected option results in a decision which 
is untenable and unfairly deprives a litigant of a substantial right or a just result in 
matters submitted for disposition through a judicial system.  

2. Divorce: Property Division. Marital assets dissipated by a spouse for purposes 
unrelated to the marriage after the marriage is irretrievably broken should be 
included in the marital estate in dissolution actions.  

3. Divorce: Property. Dissipation of marital assets is one spouse's use of marital 
property for a selfish purpose unrelated to the marriage at a time when the marriage 
is undergoing an irretrievable breakdown.  

4. Divorce: Property Division. The purpose of a property division is to distribute the 
marital assets equitably between the parties.  

5. Property Division. Under Neb. Rev. Stat. § 42-365 (Reissue 2004), the equitable 
division of property is a three-step process. The first step is to classify the parties' 
property as marital or nonmarital. The second step is to value the marital assets 
and marital liabilities of the parties. The third step is to calculate and divide the 
net marital estate between the parties in accordance with the principles contained 
in § 42-365.  

6. . The ultimate test in determining the appropriateness of the division of 
property is fairness and reasonableness as determined by the facts of each case.
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7. Divorce: Property Division. As a general rule, all property accumulated and 
acquired by either spouse during the marriage is part of the marital estate, unless it 
falls within an exception to the general rule.  

8. Property Division. With some exceptions, the marital estate does not include 
- property acquired by one of the parties through gift or inheritance.  

9. Property Division: Proof. The burden of proof to show that property is nonmarital 
remains with the person making the claim.  

Appeal from the District Court for Sarpy County: GEORGE A.  
THOMPSON, Judge. Affirmed as modified.  

Virginia A. Albers and Adam E. Astley, of Lieben, Whitted, 
Houghton, Slowiaczek & Cavanagh, P.C., L.L.O., for appellant.  

Brent M. Kuhn and Michaela Skogerboe, of Harris Kuhn Law 
Firm, L.L.P., for appellee.  

IRWIN, CARLSON, and MOORE, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Paula J. Malin appeals from an order of the district court for 
Sarpy County, Nebraska, which dissolved her marriage to Brian 
M. Loynachan. On appeal, Paula contends that the trial court 
erred in failing to equally divide the marital estate. For the rea
sons set forth below, we affirm as modified.  

BACKGROUND 
In January 2005, Paula filed a complaint seeking the disso

lution of the parties' marriage. Trial was held on June 27, 2005.  
The evidence produced at trial shows that the parties began 
dating in August 1988 and were married on February 6, 1999, 
after living together for 3 years. Paula attended medical school 
from 1996 through 1999 and subsequently completed a 4-year 
residency. While a medical resident, Paula earned between 
$39,000 and $44,000 per year. At the time of trial, Paula was 
employed as the director of psychiatry for Creighton University 
Medical Center and was making around $135,000 per year.  

Brian has a degree in industrial engineering and a master's 
degree in business administration from Drake University. Brian 
was employed with Auburn Consolidated Industries, Inc. (ACI), 
from 1997 through 2004. In October 2004, Brian's employment
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with ACI was terminated and Brian received a severance pack
age. This severance package included $11,022.30 in vacation 
pay, $98,581.08 in severance pay, a bonus of approximately 
$1,390.60, a $5,000 payment described as "Outsource assist
ance," and a company vehicle valued at $15,710. After deduct
ing taxes, Brian received $71,000 from his severance package, 
excluding the vehicle, and he deposited this amount into the 
parties' joint Charles Schwab investment account. Brian testi
fied that although he had made efforts to find other employ
ment, he remained unemployed at the time of trial.  

Shortly after the parties' marriage, they purchased a house 
and made a $20,000 downpayment. The $20,000 came from 
Brian's parents, who wrote Brian and Paula each a check for 
$10,000. In October 2004, the parties sold their home and pur
chased a larger one. Brian testified that they used the money 
they received from the sale of the first house and the $20,000 
they received from his parents as a downpayment on their 
second home. The closing statement relating to the purchase 
of the parties' second home shows that the parties put down 
$71,582.33 as a downpayment. After Paula filed for divorce, 
the parties agreed to sell the home and a buyer offered to pur
chase the home for $359,900. Paula then changed her mind and 
decided to keep the house. As of March 10, 2005, the mortgage 
balance on the house was $276,315.88.  

Both Brian and Paula have retirement accounts. Brian's 
401K at ACI, in December 1998, was worth $122,689.58, but 
had a loan against it in the amount of $33,829.20. This loan was 
paid off during the parties' marriage. Brian testified that while 
he and Paula lived together, Paula was not making enough 
money to pay her half of the expenses, and so he had to borrow 
against his 401K. Brian's 401K was worth $226,809.89 as of 
May 2005. The record shows that Paula has a 403B retirement 
account through Creighton University with a total balance of 
$62,008.46 as of January 1, 2005. At the time of trial, Brian 
was driving his BMW automobile, which he valued at $12,845, 
and Paula was driving a 2002 Volkswagen Beetle valued at 
$11,260. Additionally, the parties split the household goods, 
with Brian receiving goods worth $6,000 and Paula receiving 
goods worth $6,300.
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Paula testified that she had reviewed Brian's credit card state
ments and that there were a number of charges for things such 
as trips, jewelry, and lingerie purchases that were not incurred 
for her benefit. Paula asked that the court take into account this 
fact when dividing the parties' marital estate. Those credit card 
statements show that Brian owed $12,526.67 for charges he 
made from July 2002 to January 2005. Brian testified that he 
incurred some expenses for someone other than his wife dur
ing the marriage, but that he spent only $9,000, not $12,000, 
for himself and a third party. Brian testified that he paid these 
credit card charges with his own income.  

In an order filed August 4, 2005, the trial court dissolved 
the parties' marriage. The trial court awarded Paula the house, 
stating that the fair market value was $359,900 with a mort
gage balance of $276,315.88 for equity of $83,584.12. The trial 
court found that the equity balance should be partially offset 
by a $20,000 credit to Brian given that he received a gift in 
that amount from his parents which was used to purchase the 
family home. The trial court awarded Paula 100 percent of her 
retirement account at Creighton University and awarded Brian 
100 percent of his retirement account at ACI. In calculating the 
value of Brian's retirement account, the court found the marital 
portion of Brian's retirement account to be $104,120.31, given 
that Brian's retirement account had a value of $122,689.58 at 
the time of the marriage and a present value of $226,809.89.  

The trial court ordered that Brian's severance package in 
the net amount of $71,000, which was placed into the parties' 
Charles Schwab account, "should be offset to [Brian,] being in 
the nature of wages." The trial court awarded Brian the balance 
of the Charles Schwab account, $164,214.53, less the sum of 
$51,015.31 to be paid to Paula for her portion of the marital 
funds in this account. The court also awarded each party the 
vehicle and the personal property in his or her possession at 
the time of trial and found that this property had approximately 
equal values. The trial court declined to order Brian to reim
burse the marital estate for the $9,000 he admitted spending for 
the benefit of himself and a third party. The trial court divided 
the marital estate equally, with each party receiving assets of 
$197,319.53. Paula appeals.
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ASSIGNMENTS OF ERROR 
On appeal, Paula contends that the district court erred in 

failing to equally divide the marital estate. Specifically, Paula 
argues that the trial court erred in (1) failing to require Brian 
to reimburse the marital estate for approximately $9,000 in 
funds dissipated while the marriage was undergoing irretriev
able breakdown; (2) failing to deduct a premarital loan balance 
of $33,829 from the premarital funds in Brian's 401K account 
with ACI; (3) setting off the first $20,000 of equity in the mari
tal home to Brian as his separate, nonmarital property; and (4) 
setting off the first $71,000 of the parties' joint Charles Schwab 
account to Brian as being "in the nature of wages." 

STANDARD OF REVIEW 
[1] In actions for the dissolution of marriage, the division 

of property is a matter entrusted to the discretion of the trial 
judge, which will be reviewed de novo on the record and will 
be affirmed in the absence of an abuse of discretion; a "judicial 
abuse of discretion" exists when a judge, within the effective 
limits of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is 
untenable and unfairly deprives a litigant of a substantial right 
or a just result in matters submitted for disposition through 
a judicial system. Nygren v. Nygren, 14 Neb. App. 1, 12, 704 
N.W.2d 257, 266 (2005).  

ANALYSIS 
Dissipation of Funds.  

Paula argues that the trial court erred in failing to require 
Brian to reimburse the marital estate for approximately $9,000 
in funds dissipated while the marriage was undergoing irretriev
able breakdown.  

[2,3] Marital assets dissipated by a spouse for purposes un
related to the marriage after the marriage is irretrievably bro
ken should be included in the marital estate in dissolution ac
tions. Harris v. Harris, 261 Neb. 75, 621 N.W.2d 491 (2001).  
"Dissipation of marital assets" is one spouse's use of marital 
property for a selfish purpose unrelated to the marriage at the 
time when the marriage is undergoing an irretrievable break
down. Id. at 87, 621 N.W.2d at 501.
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In Brunges v. Brunges, 260 Neb. 660, 667, 619 N.W.2d 
456, 462 (2000), a marital dissolution action, the Nebraska 
Supreme Court held that the trial court erred in not including 
in the marital estate certain assets (a retirement fund and pro
ceeds from a sale of real estate) "liquidated" by the husband 
after the parties had separated and for which he had not prop
erly accounted. Although the husband testified that these assets 
were "'put towards . . . bills,"' he did not offer any testimony 
or documentation as to the specific bills that were paid. Id. at 
665, 619 N.W.2d at 461.  

In Harris v. Harris, the wife "'asked"' the husband for a 
divorce in April 1995, but did not file to dissolve the parties' 
marriage until May 1998. 261 Neb. at 79, 621 N.W.2d at 
496. However, the testimony established that the parties were 
estranged in 1995. Beginning in May 1995, the husband began 
making large withdrawals from the parties' savings fund. The 
husband was able to account, through testimonial and docu
mentary evidence, for a portion of the withdrawals as having 
been used for marital expenses. The balance of the unaccounted
for funds accumulated during the marriage was treated as mari
tal property that the husband had dissipated, and the balance 
was assigned to the husband in the division.  

In Harris v. Harris, the parties were estranged at the time 
of the dissipation of the marital assets, while in Brunges v.  
Brunges, supra, the parties were separated. In the instant case, 
the parties were not separated or estranged during the time that 
Brian allegedly dissipated marital assets. We do not conclude 
that an irretrievable breakdown can be found only when the 
parties are estranged or have separated. However, in the present 
case, there is no evidence to support a finding that the parties' 
marriage was undergoing an irretrievable breakdown during 
the time period that Brian allegedly dissipated assets. It is true 
that Brian was spending money on a third party at that time, 
but that fact, in and of itself, is insufficient to allow us to con
clude that an irretrievable breakdown of the parties' marriage 
was occurring. Therefore, the trial court did not err in failing to 
require Brian to reimburse.the marital estate for approximately 
$9,000 in funds alleged by Paula to have been dissipated while 
the marriage was undergoing irretrievable breakdown.
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Premarital Loan Balance-Brian's 401K.  
Paula also argues that the trial court erred in failing to reduce 

Brian's premarital 401K balance of $122,689 by the loan of 
$33,829 repaid with marital funds. Brian contends that equity 
does not require the deduction of a premarital loan balance 
from the premarital funds in Brian's 401K account when the 
proceeds from the loan were used to support Paula.  

At trial, the evidence showed that the premarital balance 
of Brian's 401K was $122,689.58 with an outstanding loan of 
$33,829.20. The trial court did not deduct the loan balance in 
determining the premarital balance of Brian's 401K. Rather, 
the trial court considered Brian's premarital 401K to be worth 
$122,689.58.  

Paula suggests that Brian agreed that the premarital account 
value of his 401K should be valued by subtracting the loan 
balance from the account balance, because when asked whether 
this would be the correct way to value the account, Brian stated, 
"'You could do it that way."' Brief for appellant at 25. We 
note though that on redirect examination, when Brian's coun
sel asked Brian why he had not deducted the loan balance in 
arriving at the value of his premarital 401K, Brian stated, "That 
[loan money] was used while [Paula and I] were in California 
when I was making enough money to pay for my half of the 
expenses, but Paula ... was not. And so I had to borrow against 
my 401(K) to help her pay her 50 percent of the expenses." 
Paula did not dispute Brian's testimony, and on this record, we 
cannot say that the trial court abused its discretion in valuing 
Brian's premarital 401K at $122,689.58.  

Equity in Marital Home.  
[4] Specifically, Paula argues that the trial court erred in set

ting off the first $20,000 of equity in the marital home to Brian 
as his separate, nonmarital property. The purpose of a property 
division is to distribute the marital assets equitably between the 
parties. Neb. Rev. Stat. § 42-365 (Reissue 2004); Gangwish v.  
Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004).  

[5,6] Under § 42-365, the equitable division of property is 
a three-step process. The first step is to classify the parties' 
property as marital or nonmarital. The second step is to value 
the marital assets and marital liabilities of the parties. The third
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step is to calculate and divide the net marital estate between the 
parties in accordance with the principles contained in § 42-365.  
The ultimate test in determining the appropriateness of the divi
sion of property is fairness and reasonableness as determined by 
the facts of each case. Gangwish v. Gangwish, supra.  

Brian argues that the trial court correctly determined that 
equity requires that he should be credited for the $20,000 
received from his parents. The court granted Brian a $20,000 
credit, stating, "[Tihe fair thing is that he get at least the credit 
for the [$]20,000 that helped build up the equity in the first 
house and transferred over to the new house." We disagree.  

In McGuire v. McGuire, 11 Neb. App. 433, 652 N.W.2d 293 
(2002), a husband claimed that a $7,000 check from his father 
was a gift to him and should be treated as nonmarital property.  
The record showed that that money was put into a joint check
ing account and that the parties used the money to purchase 
the marital home, to which the parties took title as joint tenants 
with right of survivorship. The husband also argued that he 
should get appreciation on the $7,000 investment in the house.  

[7-9] As a general rule, all property accumulated and ac
quired by either spouse during the marriage is part of the marital 
estate, unless it falls within an exception to the general rule.  
Gangwish v. Gangwish, supra. With some exceptions, the mari
tal estate does not include property acquired by one of the par
ties through gift or inheritance. McGuire v. McGuire, supra. The 
burden of proof to show that property is nonmarital remains with 
the person making the claim. Gangwish v. Gangwish, supra.  

In McGuire v. McGuire, supra, we held that although the 
husband testified that the check from his father was a gift to 
him, he failed to meet his burden to show that the check was 
a gift to him only and not to the marital estate. In McGuire v.  
McGuire, the parties, as well as the husband's father, all agreed 
that the husband's father gave the parties the $7,000 to help 
them purchase a home during their marriage. Furthermore, the 
home was jointly titled in their names. We concluded, "This 
is not a situation where money should be set off to one party, 
because [the husband's father's] intent in giving the money was 
to benefit the marital estate . . . ." Id. at 442, 652 N.W.2d at 301.  
We further stated, "It is the intent of [the father], the donor, and
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the method by which the parties used the money that controls 
[sic]. We therefore conclude that the district court did not abuse 
its discretion in including this sum of money in the marital 
estate." Id.  

In the instant case, the evidence shows that Brian's par
ents wrote Brian and Paula each a $10,000 check in 1999 for 
the purpose of helping them finance their first home and that 
the parties used this $20,000 as a downpayment on their first 
home. The evidence shows that each check was made out on 
June 8, 1999, and that the parties purchased their first home 
in June 1999. The record shows that like the husband's parents 
in McGuire v. McGuire, Brian's father gave the parties several 
thousand dollars to assist them in purchasing their first home 
shortly after they married. As in McGuire v. McGuire, the person 
making the claim regarding the gift has failed to meet his burden 
to show that this money was nonmarital. Given the evidence 
that Brian's parents intended the parties to use the $20,000 for a 
downpayment on a marital home and that the money was used 
for this purpose, the trial court erred in granting Brian a credit 
in that amount.  

Brian's Severance Package.  
Paula also argues that the trial court erred in setting off the 

first $71,000 of the parties' joint Charles Schwab account to 
Brian as being "'in the nature of wages."' Brief for appellant 
at 17. The record shows that after Brian lost his job at ACI, 
he received a monetary severance package worth $115,993.98 
gross and a company vehicle valued at $15,710. After deducting 
taxes, Brian received approximately $71,000 from his severance 
package, excluding the vehicle, and he deposited this amount 
into the parties' joint Charles Schwab investment account.  

The trial court considered the company vehicle to be part of 
the marital estate, but set off the entire $71,000 Brian received 
as nonmarital property. We note that Brian had the burden to 
show that this money was nonmarital. See Gangwish v. Gangwish, 
267 Neb. 901, 678 N.W.2d 503 (2004). After reviewing the 
evidence, we conclude that Brian did not meet his burden to 
show that the entire $71,000 should be set off to him as non
marital property.
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Although Nebraska has not addressed the issue of how to 
divide a spouse's severance package in a dissolution action, 
several other jurisdictions have done so and have concluded 
that the question is what portion of the severance package the 
spouse earned during the marriage and whether the spouse 
claiming that the severance package is not marital property met 
his or her burden to establish how much of the severance pack
age is nonmarital. See, Jewett v. Jewett, 265 Conn. 669, 830 
A.2d 193 (2003); Grigsby v. Grigsby, 648 N.W.2d 716 (Minn.  
App. 2002); McNamara v. Horner, 249 Mich. App. 177, 642 
N.W.2d 385 (2002).  

Applying that rule to the instant case, the evidence shows 
that Brian's severance package included several amounts: 
$11,022.30 in vacation pay, $98,581.08 in severance pay, a bonus 
of approximately $1,390.60, and a $5,000 payment described as 
"Outsource assistance." The record shows that the $98,581.08 
in severance pay consisted of 1 month's salary per year of ser
vice. Brian worked at ACI for a total of 7 years 4 months, or 88 
months. The record also shows that Brian and Paula were mar
ried for 5 years 8 months, or 68 months total, at the time Brian 
left his job at ACI.  

Therefore, for our purposes, Brian earned 77.27 percent of 
his $98,581.08 severance pay at ACI during the parties' mar
riage. Given that this $98,581.08 was subject to a tax rate of 38 
percent, the marital estate should have included an additional 
77.27 percent of $61,120.27 (62 percent of $98,581.08), or 
$47,227.63. The remainder of the $61,120.27, or $13,892.64, 
was correctly determined to be nonmarital property and set 
aside to Brian. Furthermore, Brian produced no evidence to 
show that the other amounts he received in his severance pack
age-$11,022.30 of vacation pay, $1,390.60 of bonus money, 
and $5,000 in outsourcing assistance-should be excluded from 
the marital estate, so we consider an additional $10,796 (62 
percent of $17,412.90) to be marital property.  

At trial, Brian testified that he placed his entire severance 
package into the parties' joint Charles Schwab account. The 
record shows that that account had a balance of $235,214.53 
as of the parties' separation. The trial court set aside the en
tire $71,000 of Brian's net severance package to Brian as his



15 NEBRASKA APPELLATE REPORTS

nonmarital property, and out of the remaining account balance, 
which was $164,214.53, the court awarded Paula $51,015.31 to 
balance the estate; Brian received the remainder of $113,199.22.  
The record shows that instead of $71,000, Brian actually re
ceived $71,916.27 after taxes from his severance package (62 
percent of ($98,581.08 + $11,022.30 + $1,390.60 + $5,000)).  

Given the record before us, we conclude that the trial court 
abused its discretion in setting off the entire $71,000 balance to 
Brian. At trial, Brian met his burden to show that a portion of 
his severance package was earned prior to the marriage, but the 
remainder should be added back to the balance of the Charles 
Schwab account. Additionally, as noted above, the trial court 
erred in granting Brian a $20,000 credit for the downpayment 
Brian's parents gave the parties for their first home. Therefore, 
we remove this credit.  

Therefore, we subtract Brian's nonmarital portion of his sev
erance pay, $13,892.64, from the total amount of the Charles 
Schwab account, or $235,214.53, leaving this account with a 
marital value of $221,321.89. We then divide the funds in that 
account, keeping in mind that the facts and circumstances of 
this case dictate an equal division of the marital estate as deter
mined by the trial court. This would leave Brian with $131,752.90 
of the marital portion of the Charles Schwab account, while 
Paula would receive $89,568.99 of the marital funds in that 
account. The parties would continue to receive the other assets 
awarded to them by the trial court, with Paula receiving the 
home with a net value of $83,584.12 and her 403B of $62,720.10 
while Brian would receive his 401K valued at $104,120.31.  
Paula and Brian would also receive the household goods and 
the vehicle in their respective possession, the values of which 
are approximately equal. In total, each party would receive half 
of the marital estate, or $235,873.21, plus the goods in his or 
her possession and his or her respective vehicle.  

CONCLUSION 
After reviewing the record, we conclude that the district court 

did not err in failing to require Brian to reimburse the marital 
estate for approximately $9,000 in funds allegedly dissipated 
while the marriage was undergoing irretrievable breakdown or 
in failing to deduct a premarital loan balance of $33,829 from
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the premarital funds in Brian's 401K account with ACI. The 
trial court did err in setting off the first $20,000 of equity in 
the marital home to Brian as his separate, nonmarital property 
and in setting off the first $71,000 of the parties' joint Charles 
Schwab account to Brian as being "in the nature of wages." We 
determine that only $13,892.64 of the Charles Schwab account 
was nonmarital. Accordingly, we modify the marital estate, 
awarding Paula $89,568.99 of the Charles Schwab account and 
Brian $131,752.90. In all other respects, the trial court's order 
is affirmed.  

AFFIRMED AS MODIFIED.  

LESLIE K. WILD, APPELLEE, V.  

BRIAN P. WILD, APPELLANT.  

737 N.W.2d 882 

Filed July 10, 2007. No. A-06-877.  

1. Child Custody: Appeal and Error. The grant of temporary permission to remove 

children to another jurisdiction complicates matters, makes more problematic the 

subsequent ruling on permanent removal, and encumbers appellate evaluation of 

the ultimate decision on permanent removal.  
2. Child Custody. Trial courts are discouraged from granting temporary permission to 

remove children to another jurisdiction prior to a ruling on permanent removal and 

instead are encouraged to promptly conduct a full hearing on permanent removal.  

3. . In order to prevail on a motion to remove a minor child to another jurisdic

tion, the custodial parent must first satisfy the court that he or she has a legitimate 

reason for leaving the state. After clearing that threshold, the custodial parent must 

next demonstrate that it is in the child's best interests to continue living with him 

or her.  
4. _ . Legitimate employment opportunities for a custodial parent may constitute a 

legitimate reason for leaving the state.  
5. . Legitimate employment opportunities may constitute a legitimate reason for 

leaving the state when there is a reasonable expectation of improvement in the 

career or occupation of the custodial parent.  

6. _ . Legitimate employment opportunities may constitute a legitimate reason for 

leaving the state when a custodial parent's new job includes increased potential for 

salary advancement.  
7. .After clearing the threshold of demonstrating a legitimate reason for leaving 

the state and removing a minor child to another state, a custodial parent must dem

onstrate that it is in the child's best interests to continue living with him or her.  

8. . In determining whether removal to another jurisdiction is in the child's best 

interests, the trial court considers (1) each parent's motives for seeking or opposing
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the move; (2) the potential that the move holds for enhancing the quality of life 
for the child and the custodial parent; and (3) the impact such a move will have on 
contact between the child and the noncustodial parent, when viewed in the light of 
reasonable visitation.  

9. . The ultimate question in evaluating the parties' motives in seeking removal 
of a child to another jurisdiction is whether either party has elected or resisted a 
removal in an effort to frustrate or manipulate the other party.  

10. . In determining the potential that the removal to another jurisdiction holds 
for enhancing the quality of life of the child and the custodial parent, a court 
should evaluate the following considerations: (1) the emotional, physical, and 
developmental needs of the child; (2) the child's opinion or preference as to where 
to live; (3) the extent to which the relocating parent's income or employment 
will be enhanced; (4) the degree to which housing or living conditions would be 
improved; (5) the existence of educational advantages; (6) the quality of the rela
tionship between the child and each parent; (7) the strength of the child's ties to the 
present community and extended family there; and (8) the likelihood that allowing 
or denying the removal would antagonize hostilities between the two parties.  

11. . The list of factors to be considered in determining the potential that the 
removal to another jurisdiction holds for enhancing the quality of life of the 
parent seeking removal and of the children should not be misconstrued as set
ting out a hierarchy of considerations, and depending on the circumstances of a 
particular case, any one consideration or combination of considerations may be 
variously weighted.  

Appeal from the District Court for Sarpy County: WILLIAM B.  
ZASTERA, Judge. Affirmed in part, and in part reversed.  

Stephanie Weber Milone for appellant.  

Carl1 J. Kretsinger, P.C., and Ronald E. Reagan for appellee.  

IRWIN, CARLSON, and MOORE, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

Prior to the current appeal, in Wild v. Wild, 13 Neb. App.  
495, 696 N.W.2d 886 (2005) (Wild I), we were presented with 
Brian P. Wild's appeal from an order of the district court which 
granted Leslie K. Wild's prior complaint for permanent removal 
of the parties' minor child, Amber Lynn Wild, to Ohio; in that 
case, we reversed the order upon finding that the district court 
abused its discretion in finding that Leslie satisfied her burden 
of proof with respect to both demonstrating a legitimate rea
son for removal and showing that removal is in Amber's best

718



WILD v. WILD 719 

Cite as 15 Neb. App. 717 

interests. Our mandate in the prior appeal was issued on July 28, 
2005, and the district court made a docket entry in conformance 
with the mandate on August 3. Leslie filed another request for 
removal of Amber to Ohio on August 5, and the district court 
again granted permanent removal. Brian appeals from this sec
ond order of the district court granting a request by Leslie for 
permanent removal of Amber from Nebraska to Ohio.  

In the present appeal, Brian challenges the district court's 
grant of Leslie's request for temporary removal of Amber to 
Ohio pending trial on Leslie's request for permanent removal; 
the district court's grant of permanent removal again; the dis
trict court's findings concerning Brian's visitation rights, child 
support, and request for attorney fees; and the district court's 
denial of Brian's counterclaim for a change of custody. We 
disapprove of the district court's grant of temporary removal 
of Amber to Ohio. Upon our de novo review of the record, we 
find that the district court again abused its discretion in finding 
that Leslie satisfied her burden of proof with respect to both 
demonstrating a legitimate reason for removal and showing that 
removal is in Amber's best interests. As such, we again reverse 
that finding of the district court. We find no abuse of discre
tion by the district court concerning either Brian's request for 
a change of custody or his request for attorney fees, and we 
affirm those rulings of the district court.  

II. BACKGROUND 
The background of this case is long and complicated. The 

history of the case involves three requests for permanent re
moval, trials on two such requests, one grant of temporary re
moval, two orders granting permanent removal, and one prior 
decision of this court reversing a grant of permanent removal.  
As such, in this section of our opinion, we will set forth the 
history of the first two requests for permanent removal, the 
district court's first order granting permanent removal, and our 
prior reversal of that order as the "History of Wild I." We will 
set forth the history of the case following our opinion in Wild I, 
including Leslie's third request for permanent removal, trial on 
that request, and the district court's grant of that request, in the 
remaining subdivisions of this section.



15 NEBRASKA APPELLATE REPORTS

1. HISTORY OF WILD I 
We recounted the relevant background of this case in our 

opinion in Wild I. As we noted in that opinion, Brian and 
Leslie were married on April 3, 1993. Brian was a member of 
the U.S. Air Force during the marriage, stationed at Offutt Air 
Force Base in Bellevue, Nebraska (Offutt), while Leslie was 
employed as a civil service employee working at Offutt. Amber 
was the only child born to the parties during the marriage, and 
her date of birth is October 12, 1994. The marriage was dis
solved by a decree entered on February 20, 2003, which decree 
incorporated a "'settlement agreement to all issues presented to 
include custody, visitation and support."' Wild 1, 13 Neb. App.  
at 498, 696 N.W.2d at 891. Leslie was awarded custody, Brian 
was awarded visitation rights, and Brian was ordered to pay 
child support.  

On October 7, 2003, Brian filed an application and affi
davit for citation in contempt, alleging that Leslie had taken 
Amber to Idaho on vacation for one 8-day period and one 
12-day period during the summer of 2003-during which peri
ods Brian was supposed to have had visitation in accordance 
with the decree-despite Brian's notification to Leslie that he 
objected to Leslie's taking Amber. The district court ordered 
Leslie to appear and show cause why she should not be held 
in contempt for taking Amber to Idaho. The record presented 
to us did not reflect any further disposition of the application 
for contempt.  

On November 7, 2003, approximately 8V2 months after the 
decree was entered, Leslie filed her first request to permanently 
remove Amber from Nebraska. Leslie alleged that she faced 
uncertainty concerning her future employment at Offutt, that 
she had secured new employment in Ohio that would pay less 
than her existing employment at Offutt but would afford op
portunities for upward mobility, that Ohio provided an oppor
tunity for an improvement in housing, that the schools in 
Ohio would be "'equal to or better than"' Amber's school in 
Nebraska, that Amber desired to move to Ohio, and that removal 
would be in Amber's best interests. Id. at 499, 696 N.W.2d at 
892. Leslie withdrew this first request for permanent removal
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less than 2 weeks later, when her employment opportunity in 
Ohio was eliminated.  

On April 23, 2004, Leslie filed a second request to perma
nently remove Amber from Nebraska. Leslie alleged that she 
had been offered and had accepted a position of employment to 
begin June 1 in Dayton, Ohio, which would provide a substan
tial increase in salary. At the trial on Leslie's second request 
to permanently remove Amber, Leslie testified that she had 
already moved to Ohio and that she had chosen to go to Ohio 
because of a relationship with a man who was described as her 
fiance, and because of rumors of uncertainty concerning her 
future employment at Offutt. Id. On July 21, the district court 
granted Leslie's second request to permanently remove Amber.  

In our opinion in Wild I, we reversed the district court's grant 
of Leslie's second request to permanently remove Amber from 
Nebraska. We concluded first that the district court abused its 
discretion in finding that Leslie had carried her burden to dem
onstrate a legitimate reason for removal, because the evidence 
in the record failed to demonstrate that the new job Leslie had 
accepted-prior to seeking court approval to remove Amber 
and move to Ohio-provided a reasonable improvement in her 
career or an opportunity for career advancement. There was no 
evidence to indicate that the increase in salary would provide 
any benefit to the interests of Amber, especially when consider
ing cost-of-living differences between Nebraska and Ohio and 
Leslie's responsibility to pay for transportation costs associated 
with bringing Amber back to Nebraska for visitation with Brian.  
There was also no evidence to indicate that the new employ
ment provided any opportunity for career advancement.  

In our opinion in Wild I, we also set forth in detail the rele
vant test for determining whether Leslie had demonstrated that 
removal was in Amber's best interests. We reviewed each fac
tor individually, including each parent's motives for seeking 
or opposing removal, the eight considerations that constitute a 
determination of whether removal will enhance Amber's quality 
of life, and the impact of the move on the relationship between 
Amber and Brian. We concluded that nearly every factor and 
consideration did not weigh in favor of allowing removal, and
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we concluded that the district court abused its discretion in 
finding that Leslie had sufficiently demonstrated that removal 
was in Amber's best interests.  

We noted in Wild 1, 13 Neb. App. at 518, 696 N.W.2d at 
904, that "Leslie testified that if the court denied her request 
to remove Amber to Ohio, she would return to Nebraska." The 
mandate in Wild I was issued to the district court on July 28, 
2005, and the district court made a docket entry in conform
ance with the mandate on August 3.  

2. POST-WILD I PROCEDURAL BACKGROUND 
On August 5, 2005, just 2 days after the district court made 

a docket entry in conformance with the mandate in Wild I, 
Leslie filed a third request to permanently remove Amber from 
Nebraska. Leslie alleged that "there ha[d] occurred a material 
and significant change in circumstances" since the time of the 
district court's prior grant of Leslie's second request to perma
nently remove Amber. Leslie alleged "said circumstances [to 
be], amongst other things," that Amber had attended school 
in Ohio during the 2004-05 school year and that such attend
ance was consistent with the now reversed grant of permanent 
removal ordered by the district court in Wild I; that the employer 
Leslie had worked for at Offutt prior to her previous requests 
for permanent removal had been "placed on the Department 
of Defense Base Closure list and [was] scheduled for reloca
tion to another location outside the State of Nebraska"; that 
if Leslie would leave her employment in Ohio to return to her 
employment at Offutt, she "would be compelled to relocate 
with [her employer] to it's [sic] new location outside of the 
State of Nebraska"; that Amber's half sister, who had formerly 
been residing with Brian, was under the jurisdiction of the 
juvenile court and had been placed outside Brian's home; and 
that Amber was enrolled in a school in Ohio that operates on 
a traditional school year calendar and which meets Amber's 
educational needs. Leslie did not make any other allegations 
related to a legitimate reason for removal or related to Amber's 
best interests' being served by removal.  

Also on August 5, 2005, Leslie filed a motion for temporary 
removal of Amber from Nebraska. In support of the request,
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Leslie pointed to several matters, including the fact that the 
district court had previously granted Leslie's second request to 
permanently remove Amber, which grant was reversed by this 
court in Wild I; the fact that Leslie and Amber had moved to 
Ohio, again in accordance with the prior grant of permanent 
removal reversed by this court in Wild I; the fact that Leslie 
had accepted employment in Ohio and had received a raise in 
salary, apparently referring to the employment Leslie accepted 
in Ohio prior to even filing her second request for permanent 
removal that was at issue in Wild I; the fact that the mandate 
in Wild I reversing the district court's prior grant of permanent 
removal was not issued until July 28; and the fact that Leslie 
had already made living and school arrangements in Ohio.  
Additionally, Leslie alleged that to temporarily remove Amber 
to Ohio, "rather than have a temporary placement in Nebraska 
followed by a permanent move to the State of Ohio if [the] 
application [for permanent removal] is granted," was in Amber's 
best interests.  

On September 16, 2005, Brian filed a response to Leslie's 
motion for temporary removal and, in the same filing, moved 
for enforcement of his visitation rights. Brian also filed an 
affidavit in support of his, motion to enforce visitation. In that 
affidavit, Brian indicated that Leslie had taken physical custody 
of Amber on August 20 and had brought her back to Ohio; that 
he had sent a letter on August 29 demanding that Leslie return 
Amber to Nebraska in accordance with our opinion in Wild I; 
that his visitation rights, pursuant to the decree, included visita
tion every other weekend from Friday night until Sunday night, 
every Thursday overnight, and one evening every other week 
on either Monday or Tuesday; and that he had been afforded no 
physical contact with Amber since August 20.  

On September 29, 2005, the district court entered an order 
ruling on Leslie's request for temporary removal of Amber and 
Brian's motion for enforcement of his visitation rights. The dis
trict court held in part: 

The Court having received the Decree and Modification 
thereto on the issue of visitation and the affidavit does not 
see any claim by [Brian] that he attempted to physically 
exercise his visitation and was refused by [Leslie]. The
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visitation schedule does not require [Leslie] to transport 
[Amber] to [Brian].  

Therefore.the Motion to Enforce Visitation is denied.  
The Court sustains the Motion for Temporary Removal 

and fixes the matter for trial on NOVEMBER 16, 2005 at 
the hour of 9:00 a.m. in District Courtroom #1.  

As such, the court denied Brian's request to enforce visitation 
rights guaranteed in the decree-the only operative visitation 
order then in effect-because Brian had not indicated an attempt 
to physically visit with Amber and because the visitation order 
did not require Leslie to provide transportation; the district court 
did not make any findings of what impact Leslie's removal 
of Amber to Ohio without court permission in August should 
have had on Brian's visitation rights, however. Additionally, the 
court sustained Leslie's motion for temporary removal, without 
explanation.  

On October 7, 2005, Brian filed an answer and counter
claim. In his counterclaim, Brian requested that the court mod
ify the decree and award custody of Amber to him.  

On December 22, 2005, the district court entered an order 
continuing the scheduled trial in this matter, by stipulation of 
the parties. Pursuant to a stipulation of the parties, temporary 
custody of Amber was awarded to Brian, to commence on 
December 30.  

3. TRIAL IN PRESENT CASE 
On June 20, 2006, the district court conducted a trial.  

Although on September 29, 2005, the district court had sus
tained Brian's motion to dismiss Leslie's application for modi
fication constituting her third request to permanently remove 
Amber from Nebraska, and although the record does not indi
cate that Leslie ever filed any subsequent pleading requesting 
permanent removal of Amber, it is apparent that the trial was 
specifically on Leslie's request for permanent removal and 
Brian's counterclaim for a change in custody. During the trial, 
a number of witnesses were called. For ease of presentation, we 
set forth the relevant testimony by way of the "template" for 
analyzing removal cases set forth in our opinion in Wild I.
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(a) Legitimate Reason for Removal 
Considering Leslie's third request for permanent removal 

of Amber from Nebraska, it appears that Leslie's purportedly 
legitimate reasons for removal at the time of trial concerned 
Amber's educational opportunities and her own employment 
opportunities. Although Leslie did not plead any employment 
opportunity as a material change in circumstances and did not 
have a new employment opportunity until several months after 
she filed her third request to permanently remove Amber, her 
testimony at trial suggests that she was attempting to estab
lish such as a reason for allowing permanent removal. To that 
end, Leslie presented evidence in the form of her own testi
mony, an Omaha area human resources director's testimony, and 
Amber's testimony.  

(i) Educational Opportunity for Amber 
Leslie alleged in her application that she had enrolled Amber 

in a school with a traditional school year calendar, rather than 
the year-round calendar that was discussed in our opinion 
in Wild I. Leslie testified that Amber's school in Ohio is "a 
very good school" and is located approximately 3 miles from 
their home. Leslie testified that Amber rides a bus to get to 
school in Ohio, leaving at 6:55 or 7 a.m. and returning home 
at approximately 3 p.m. Leslie does not get home from work 
until approximately 4:30 or 4:45 p.m., and she leaves Amber 
unsupervised at home in the interim between Amber's arrival at 
home and Leslie's.  

Leslie's and Brian's respective attorneys did not ask Amber, 
who was 11 years old at the time of trial, questions about the 
quality of the school in Ohio. Amber testified, in response to 
questioning by Brian's attorney, that she was receiving special 
help with her reading disorder from teachers at her school in 
Nebraska. Amber also testified, in response to questioning by 
Brian's attorney, that she was not receiving a very good grade 
in reading at her school in Nebraska, but that she was getting 
mostly "As and Bs" in her other classes.  

Although Leslie's attorney did not elicit any testimony from 
Amber about the quality of her school in Ohio, the court did 
question Amber about it. The court stated to Amber, "I'm going
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to let you measure the school systems for me." The court then 
asked Amber, "Do you feel you're getting a better education 
at one than the other?" Amber answered that she thought she 
was getting a better education in Ohio and explained that she 
thought such "[b]ecause [she had] a special class there for 
reading and it's an easier class than [she] had here." When the 
court asked Amber to explain whether she meant the class was 
"easier" or "more helpful," Amber testified that "[i]t's more 
helpful and easier." There was no evidence presented to indicate 
how the "special class" in Ohio compares to or differs from the 
"special help" provided in Nebraska to address Amber's read
ing disorder.  

(ii) Employment Opportunity for Leslie 
Leslie testified that prior to April 2004, which is when Leslie 

filed her second request for permanent removal, she had been 
employed as a civil service employee at "the Defense Finance 
and Accounting Service" at Offutt (DFAS). She had been em
ployed as a "security manager" and had been earning approxi
mately $40,000 per year. In April 2004, however, Leslie was 
offered and accepted a job in Dayton, and she voluntarily ter
minated her employment with DFAS. Leslie made that em
ployment decision and took that action prior to being granted 
permission from the court to remove Amber from Nebraska.  
We noted in Wild I that Leslie's employment in Ohio paid ap
proximately $7,000 per year more than her position at DFAS.  

As noted in our opinion in Wild I, Leslie had asserted in 
support of her second request for permanent removal of Amber 
from Nebraska that there was rumor and speculation concern
ing the future of DFAS. In the June 2006 trial, Leslie testified 
that DFAS is now, since May 2005, on a list compiled by a 
"Base Realignment and Closing Commission" and is scheduled 
to be closed in February 2008.  

Leslie's testimony establishes that since the trial and the 
district court's grant of removal in Wild I, she has again 
changed employment. Leslie testified that she was contacted by 
a new employer in October 2004, but that she did not receive 
an offer until "the fall of 2005" and did not begin her new 
employment until January 2006. As such, it is apparent that
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this new job is not the employment that Leslie pled as a legiti
mate reason for removal in her application for modification 
filed on August 5, 2005, as she did not have this employment 
when she made her third request for permanent removal of 
Amber from Nebraska.  

Nonetheless, Leslie testified that her new employment paid 
her approximately $70,000 per year and afforded insurance 
benefits. Beyond stating that she had been promoted after 
19 months and explaining that such promotions do not "hap
pen very often," Leslie did not testify about career advance
ment opportunities associated with the new job. The evidence 
indicates that her new job is a position that is terminable at 
will, however. An Omaha area human resources director tes
tified that at-will employment provisions are "[a]bsolutely 
not" uncommon.  

The human resources director testified that she is a director 
of human resources for a defense contractor in the Bellevue 
area. She confirmed that DFAS was scheduled to close and that 
civil service employers are not obligated to find a new posi
tion for employees if the civil service office closes or moves.  
She also testified that the cost of living is approximately 9.61 
percent higher in Dayton than in Omaha. Finally, she testified 
that Leslie's employment skills are in a very specific area in 
program security and that "those jobs are far and few between 
[sic]" in the Omaha area and would likely be limited to posi
tions with government contractors. She did not indicate the 
likelihood of Leslie's being able to secure a position with a gov
ernment contractor in the Omaha area, and she did not testify 
about her knowledge of the civilian job market in the Omaha 
area. She did testify that if Leslie sought employment in the 
"civilian" sector in the Omaha area, Leslie "would probably 
be able to get maybe an executive administrative position" and 
"be able to make maybe [$50,000]." 

(b) Amber's Best Interests 
Both Leslie and Brian provided evidence concerning the 

various factors of the best interests analysis detailed in our opin
ion in Wild I. Consistent with our organization of the testimony 
at trial, we continue to follow the template from that opinion.
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(i) Each Parent's Motives 
Leslie did not specifically testify about her motives for 

seeking, for a third time, to permanently remove Amber from 
Nebraska. She did testify about the employment opportunity 
she obtained after she filed this request for permanent removal, 
however. Similarly, Brian did not specifically testify about his 
motives for resisting removal. He did testify about his relation
ship with Amber, however.  

(ii) Quality of Life Factors 

a. Emotional, Physical, and Developmental Needs 
There was no evidence presented to indicate that either party 

in this case is incapable of or deficient in any way in provid
ing for Amber's emotional, physical, and developmental needs.  

b. Amber's Opinion or Preference 
Leslie testified that Amber had said in April 2006 that she 

no longer wished to stay in Nebraska. Leslie acknowledged 
that Amber had testified in a deposition in May that she "didn't 
care" whether she lived in Ohio or Nebraska.  

Amber testified at trial that she wants to live with Leslie.  
Amber testified, "I think it's a good choice because, uhm, I 
think I'll be safer there than here." Amber testified, "I think 
- I think I'm safer with my mom than my dad sometimes." 
Amber testified, "It's just a feeling that I get sometimes." She 
provided no further explanation for her desire to reside with 
Leslie, and she was not specifically asked if she preferred Ohio 
to Nebraska.  

c. Enhancement of Income or Employment 
As noted above, Leslie presented evidence concerning her 

new employment in Ohio. The new employment was not pled 
as a reason why Amber's best interests would be served by 
permanent removal, because the new employment postdated 
Leslie's third request for permanent removal of Amber from 
Nebraska; but evidence was adduced about Leslie's higher 
income, about the status of her previous job at DFAS, and about 
one human resources director's opinion concerning the Omaha 
area job market.
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d. Housing or Living Conditions 
Leslie testified that her new housing in Ohio was in a three

bedroom duplex, with both a frontyard and backyard. Leslie 
testified that there is also a park "just a little ways up the road." 
There was no evidence presented this time concerning where 
Leslie and Amber would live if they remained in Nebraska, but 
we noted in our opinion in Wild I that Leslie had previously 
lived in a large apartment in Nebraska.  

e. Educational Advantages 
As we noted in our opinion in Wild I, Amber suffers from 

a learning deficiency and requires special educational opportu
nities to benefit her reading difficulties. As discussed above, 
the record indicates that Amber was receiving special attention 
at the schools in both Ohio and Nebraska to help her with her 
reading difficulties. Additionally, Brian testified that he had 
spoken with a school counselor, and had "team meetings" with 
Amber's English, reading, and special education teachers and 
the school's director of special education, to discuss Amber's 
reading difficulties. There is nothing in the record to indicate 
that Amber was not receiving appropriate attention for her read
ing difficulties in both Ohio and Nebraska.  

f. Relationship Between Child and Parents 
As was true in Wild I, there was no specific evidence pre

sented to indicate that Amber had a stronger relationship with 
either parent. The record indicates that Amber still has a good 
relationship with both parents.  

g. Ties to Community and Extended Family 
As was true in Wild I, the record indicates that Amber has 

no other family in Ohio, but has some extended family here in 
Nebraska, including one of Leslie's brothers, his wife, and their 
children. The record in this case indicates that in Nebraska, 
Amber attends school with one of her cousins, but that she does 
not have a significant relationship with that cousin outside of 
the school setting.  

The record indicates that Amber's half sister, Andrea Wild, is 
also in the community in Nebraska. Leslie alleged in her ap
plication to modify that a material change of circumstances
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was that Andrea was no longer residing in Brian's home and 
was now under the jurisdiction of the juvenile court in Nebraska.  
The record indicates that Andrea is still in the Omaha area, 
residing at Girls and Boys Town, and that she still has regu
lar contact with Brian and Amber. Specifically, Brian testified 
that Andrea regularly returns to his home for visits, including 
overnight visits, and that Andrea and Amber are still very close.  
Amber also testified that she spends time with Andrea fre
quently, indicating that she had "lost count" of how much time 
she had spent with Andrea between December 2005 and the 
trial date in June 2006. No evidence was presented concerning 
the reason for Andrea's placement at Girls and Boys Town or 
about the expected length of such placement; Brian testified that 
"the plan [is] to try to get [Andrea] back living with [him]." 

h. Hostilities Between Parents 
The record again indicates that the parties have experi

enced some disagreements and some communication problems.  
However, neither party specifically testified about hostilities 
between them or about any such hostilities' impacting Amber.  

(iii) Impact of Move on Contact Between 
Child and Noncustodial Parent 

Neither party presented specific evidence concerning the 
impact of permanent removal on the relationship between Brian 
and Amber. There was evidence presented about visitation, both 
physical and by telephone. In our opinion in Wild I, we noted 
that there was, in that case, uncertainty about whether Amber 
would be attending a school in Ohio with a traditional school 
calendar or a school with a year-round calendar, and it was 
impossible to determine what kind of extended summer visita
tion might be available to Brian. As noted above, Leslie testi
fied this time that Amber's school in Ohio is on a traditional 
school calendar.  

4. VisrrAOrN ISSUES 
In addition to the evidence presented on the specific issue 

of permanent removal, the parties adduced testimony concern
ing visitation issues and communication problems between the 
parties. We feel compelled to discuss some of this testimony,
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as it helps to understand the posture of this case at trial and 
provides a more complete picture of Leslie's third request for 
permanent removal of Amber from Nebraska. Leslie's attorney 
elicited testimony concerning alleged visitation problems, spe
cifically concerning spring break and Memorial Day weekend 
in 2006 and concerning telephone visitation. Brian's attorney 
also elicited testimony on these issues.  

With respect to spring break visitation, Leslie testified that 
she had written Brian a letter indicating she "would be in 
Nebraska Saturday to pick [Amber] up," that she called Brian's 
cellular telephone on Friday "when [she] was driving in [from 
Ohio]'" and that Brian told her she could not have Amber for 
spring break visitation until Monday "because spring break 
didn't start until Monday." Leslie picked Amber up on Monday, 
returned to Ohio, and then returned to Nebraska the next week
end and returned Amber to Brian on Sunday morning. Brian tes
tified that "according to the agreement" in effect, Leslie could 
have visitation with Amber "either spring break or Easter," and 
that he first heard from Leslie that she desired to have Amber 
over spring break when he received a certified letter on the 
Friday before spring break was to begin. Brian testified that he 
had no problem with Leslie's taking Amber over spring break, 
but that because he had not heard anything from Leslie indi
cating that she desired to exercise visitation over spring break 
instead of Easter, he had purchased tickets for Amber to see a 
Broadway production in Omaha on the Sunday before spring 
break week.  

With respect to Memorial Day weekend visitation, Leslie 
testified that she expressed a desire to Brian the first week 
of May 2006 to exercise some visitation with Amber over 
Memorial Day weekend. Leslie testified that she received a 
message on her cellular telephone from Brian in response, but 
that she accidentally deleted the message and had to contact 
Brian again; she then received another message from Brian 
indicating that Brian and Amber had plans over Memorial Day 
weekend. Brian and Amber had made plans to visit Brian's par
ents in Colorado. Brian testified that he heard from Leslie that 
because he and Amber had plans to visit family in Colorado, she 
did not want visitation over Memorial Day weekend after all.
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Finally, Leslie testified about her telephone visitation with 
Amber while Amber was residing in Nebraska with Brian.  
Leslie testified that she talked to Amber "[p]robably four, five 
times a week" on the telephone. Leslie testified that she placed 
telephone calls to Amber and Amber placed telephone calls to 
her. Leslie testified that when she called Amber, Brian would 
put Amber on the telephone if she was in the house when Leslie 
called, and that if Amber was not in the house, Brian "would 
tell [Leslie] that she's outside." Leslie testified that when that 
happened, Amber would not call her back. Leslie testified, 
however, that she did not ask Brian to have Amber call back, 
and, rather, that she would "say good-bye, and [would] call 
back [later]." 

5. DISTRICT COURT ORDER GRANTING PERMANENT REMOVAL 
On July 11, 2006, the district court entered an order grant

ing Leslie permission to permanently remove Amber from 
Nebraska, again. In that order, the district court made no find
ing about what, if anything, constituted a legitimate reason 
for Leslie to remove Amber from Nebraska, as we noted as a 
threshold requirement to granting removal in our opinion in 
Wild I. The district court also made no findings concerning 
the motives of the parents in seeking or resisting removal or 
the impact of removal on the relationship between Brian and 
Amber, as noted as factors to be considered in our opinion in 
Wild I. Instead, the district court addressed what it characterized 
as "quality of like [sic] issues," "the best interest of the child 
issues," and issues that constitute the considerations under the 
quality of life factor of the best interests analysis we set forth in 
our opinion in Wild I.  

The district court found that the enhancement of income or 
employment consideration weighed in favor of removal. The 
court noted that Leslie had "now changed her employment at a 
substantial increase in salary" and that "[t]he evidence further 
clearly now shows that her job at [DFAS], if she were able to 
be rehired, would be eliminated no later than 2008, with no 
guarantee of transfer and clearly not at her current salary." 

The district court found that the educational advantages 
consideration weighed in favor of removal. Specifically, the
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court relied on Amber's "testi[mony] that in her opinion the 
school she attended in Ohio offered her more opportunities and 
she had more specific individualized help in areas she was hav
ing problems with." 

The district court combined the quality of the relationship 
between Amber and her parents consideration and the opinion 
or preference of Amber consideration for purposes of discus
sion. The court acknowledged that Amber had a good relation
ship with both parents. The court found, however, that Amber's 
testimony requesting that she be permitted to live with Leslie 
"weighs heavily in favor of removal." 

The district court found that the ties to the community and 
extended family consideration "is now neutral on removal." The 
court acknowledged that Amber has friends in both Nebraska 
and Ohio, but placed no greater need upon maintaining one set 
of friends than it placed upon maintaining the other. The court 
also recognized that one of Leslie's brothers and his family still 
reside in the Omaha area, and it acknowledged that Amber's 
half sister, Andrea, is still in Omaha and that Amber and Andrea 
still have a close bond. However, the court emphasized the fact 
that Andrea is now at Girls and Boys Town in Omaha, instead of 
in Brian's home, and that Amber's and Andrea's "contacts with 
each other have now been limited." 

With respect to the hostility between the parents consid
eration, the district court made no specific conclusion about 
whether it weighed in favor of removal. The court recognized 
that "there is still significant hostility between [Leslie] and 
[Brian]." The court found, however, that Leslie "has made 
every effort to minimize [the hostility] by her actions" and "has 
made every attempt to do what is in the best interest of Amber." 
The court also indicated that "[iut is very evident to th[e] Court 
which parent would be more inclined to allow the other parent 
parenting time and access to Amber, and that is [Leslie]." 

The district court found that the other quality of life con
siderations were "balanced" or "neutral" and did not weigh in 
favor of removal. The court found, however, that considering 
all of the evidence, it was "in the best interest of Amber that 
the Application for Removal now be granted." The court then 
set forth a visitation schedule, including "telephonic visitation
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a minimum of two times per week"; ordered Brian to pay child 
support; and ordered each party to pay his or her own attorney 
fees. The court dismissed Brian's counterclaim for a change of 
custody. This appeal followed.  

III. ASSIGNMENTS OF ERROR 
Brian has assigned, inter alia, that the district court erred 

in granting Leslie's motion for temporary removal of Amber 
from Nebraska, in granting Leslie's third request for permanent 
removal of Amber from Nebraska, in setting Brian's visitation 
rights, in setting Brian's child support obligation, in denying 
Brian's request for a change of custody, and in denying Brian's 
request for attorney fees.  

IV. ANALYSIS 
1. STANDARD OF REVIEW 

Child custody determinations, and visitation determinations, 
are matters initially entrusted to the discretion of the trial court, 
and although reviewed de novo on the record, the trial court's 
determination will normally be affirmed absent an abuse of 
discretion. Tremain v. Tremain, 264 Neb. 328, 646 N.W.2d 
661 (2002); McLaughlin v. McLaughlin, 264 Neb. 232, 647 
N.W.2d 577 (2002); Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 
611 (2002); Brown v. Brown, 260 Neb. 954, 621 N.W.2d 70 
(2000); Jack v. Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000); 
Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 592 
(1999); Wild I. A judicial abuse of discretion exists when a 
judge, within the effective limits of authorized judicial power, 
elects to act or refrains from acting, and the selected option 
results in a decision which is untenable and unfairly deprives 
a litigant of a substantial right or a just result in matters sub
mitted for disposition through a judicial system. McLaughlin 
v. McLaughlin, supra; Brown v. Brown, supra; Wild I. See, 
Vogel v. Vogel, supra; Jack v. Clinton, supra; Farnsworth v.  
Farnsworth, supra.  

2. TEMPORARY REMOVAL OF AMBER FROM NEBRASKA 
Brian first asserts that the district court erred in granting 

Leslie's motion for temporary removal of Amber from Nebraska.  
Brian argues that the court erred in granting the motion and in
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not setting forth any reasons supporting granting the motion 
or supporting a conclusion that granting the motion was in 
Amber's best interests. We agree that the court erred in granting 
this motion, but we also agree with Leslie that no relief may be 
provided for this error.  

[1,2] In Jack v. Clinton, 259 Neb. at 210, 609 N.W.2d at 
336, the Nebraska Supreme Court specifically addressed, in 
a section with a subheading that reads, "Temporary Removal 
Prior to Ruling on Permanent Removal Discouraged," the un
necessary and unfortunate complications that arise when a trial 
court grants a motion for temporary removal of a minor pending 
resolution of an application for permanent removal. In addition 
to necessarily causing the record to include facts pertaining to 
the periods prior to and after relocation, an ultimate denial of 
the application for permanent removal will necessitate order
ing the minor, who may have already recently adjusted to one 
move, to move again and return to the jurisdiction. See id. The 
Supreme Court held, "The grant of temporary permission to 
remove children to another jurisdiction complicates matters and 
makes more problematic the subsequent ruling on permanent 
removal and encumbers appellate evaluation of the ultimate 
decision on permanent removal." Id. at 210, 609 N.W.2d at 337.  
As such, the Supreme Court specifically "discourage[d] trial 
courts from granting temporary permission to remove children 
to another jurisdiction prior to a ruling on permanent removal 
and instead encourage[d] them to promptly conduct a full hear
ing on permanent removal." Id. at 210-11, 609 N.W.2d at 337 
(emphasis supplied).  

We disagree with Leslie's argument on appeal that Jack v.  
Clinton "does not prohibit the temporary removal of a child in 
a pending trial on [the] issue [of permanent removal], it merely 
directs the trial court's [sic] that if the temporary removal is 
granted . . . the trial court should '. . . promptly conduct a full 
hearing on permanent removal."' Brief for appellee at 28. We 
do not believe that the Supreme Court's comments in Jack v.  
Clinton can be read to suggest that granting temporary removal 
is acceptable so long as a full hearing is promptly conducted.  
Rather, we read the Supreme Court's comments in Jack v.  
Clinton as recognizing the unnecessary complications that are
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caused by allowing temporary removal pending a ruling on an 
application for permanent removal.  

In the present case, the district court was provided with a 
motion for temporary removal of Amber 2 days after the dis
trict court made a docket entry acting on this court's reversal 
of the district court's improper grant of Leslie's second request 
for permanent removal of Amber from Nebraska. Doing so was 
directly contrary to the Supreme Court's discouragement on 
this very issue in Jack v. Clinton. Nonetheless, inasmuch as the 
order was a temporary order, we agree with Leslie that no relief 
can now be afforded to Brian for this improper ruling by the 
district court.  

3. PERMANENT REMOVAL OF AMBER FROM NEBRASKA 
Brian next asserts that the district court erred in grant

ing Leslie's third request to permanently remove Amber from 
Nebraska. We find that Leslie again failed to carry her burden 
to demonstrate a legitimate reason for removing Amber from 
Nebraska, in that none of the grounds for removal alleged in 
Leslie's application constitute a legitimate reason for removing 
Amber. We further find that Leslie again failed to carry her bur
den to demonstrate that allowing removal would be in Amber's 
best interests, because the record fails to demonstrate that Ohio 
provides benefits to Amber under the various factors considered 
in the best interests analysis. As a result, we conclude, on the 
record provided, that the district court again abused its discre
tion in allowing Leslie to remove Amber to Ohio.  

[3] The relevant test to be applied in cases where a custodial 
parent seeks court permission to remove a minor child from 
the state has been set forth by the Nebraska Supreme Court on 
numerous occasions. See, Tremain v. Tremain, 264 Neb. 328, 
646 N.W.2d 661 (2002); McLaughlin v. McLaughlin, 264 Neb.  
232, 647 N.W.2d 577 (2002); Vogel v. Vogel, 262 Neb. 1030, 
637 N.W.2d 611 (2002); Brown v. Brown, 260 Neb. 954, 621 
N.W.2d 70 (2000); Jack v. Clinton, 259 Neb. 198, 609 N.W.2d 
328 (2000); Farnsworth v. Farnsworth, 257 Neb. 242, 597 
N.W.2d 592 (1999); Wild I. In order to prevail on a motion to 
remove a minor child to another jurisdiction, the custodial par
ent must first satisfy the court that he or she has a legitimate 
reason for leaving the state. After clearing that threshold, the
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custodial parent must next demonstrate that it is in the child's 
best interests to continue living with him or her. Id. Under 
Nebraska law, the burden has been placed on the custodial par
ent to satisfy this test. See Brown v. Brown, supra.  

(a) Legitimate Reason to Leave State 
Leslie did not specifically assert in the pleading comprising 

her third request to permanently remove Amber from Nebraska 
that there existed a legitimate reason to leave Nebraska. Leslie 
asserted that "there ha[d] occurred a material and significant 
change in circumstances" that supported removing Amber from 
Nebraska, and she asserted a number of such alleged changes 
in circumstances, including (1) that DFAS had been placed on a 
base closing list; (2) that Andrea, Amber's half sister, had been 
placed in a setting other than Brian's home; (3) that Amber 
was enrolled in a school in Ohio that operated on a traditional 
school year calendar; and (4) that Amber had attended school 
in Ohio during the 2004-05 school year pursuant to the district 
court's prior grant of Leslie's second request for permanent 
removal of Amber. Leslie's third request to permanently remove 
Amber included no mention of any employment opportunities 
for Leslie as a reason for leaving Nebraska, beyond noting in 
passing that she had originally moved to Ohio "for a much bet
ter paying position with greater opportunity for advancement." 

As noted above, the district court made no finding concern
ing whether Leslie had demonstrated a legitimate reason for 
leaving Nebraska. Despite our indication in Wild I that such is 
a threshold matter for the court to determine prior to evaluating 
the best interests factors, the court failed to address the legiti
mate reason element in even a cursory fashion. As such, our 
review of the court's decision to grant removal is made more 
difficult by not knowing which, if any, of the alleged mate
rial changes in circumstances the court deemed to constitute a 
legitimate reason for removal. It appears likely that, as the par
ties argue on appeal, the court implicitly believed that Leslie's 
newest career opportunity was the legitimate reason for removal, 
despite that career opportunity's not being pled and, in fact, not 
existing at the time Leslie filed her third request for permanent 
removal of Amber.
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(i) Potential Reasons Pled by Leslie 
None of the alleged material changes in circumstances pled 

by Leslie constitute a legitimate reason for permanently remov
ing Amber from Nebraska. The status of DFAS is not relevant 
to the present inquiry, and neither Andrea's placement outside 
of Brian's home nor Amber's enrollment in school in Ohio 
constitutes a legitimate reason for leaving Nebraska.  

As we noted in our opinion in Wild I, in granting Leslie's 
second request for permanent removal of Amber the district 
court placed significant emphasis on the fact that Leslie's posi
tion in Nebraska at DFAS was subject to potential reassign
ment or relocation. The evidence in that case indicated a 
"rumor" that Leslie's position at DFAS was going to be elimi
nated and a possibility that she could be reassigned or relocated 
by the military. However, by the time of trial in that case, Leslie 
had already voluntarily terminated her employment with DFAS, 
had accepted a job in Ohio, and had moved from Nebraska.  

In the present case, Leslie presented evidence that DFAS 
has now been placed on an official base closing list and that 
DFAS is scheduled to be closed in 2008. Leslie also presented 
evidence that when a civil service employer, such as DFAS, 
closes or relocates, there is no obligation by the employer to 
provide or obtain other employment for the employee.  

We find that the status of DFAS now is irrelevant to the dis
cussion of whether Leslie has demonstrated a legitimate reason 
for leaving Nebraska. Prior to receiving permission to remove 
Amber in the trial which led to the appeal in Wild I, Leslie 
voluntarily terminated her employment with DFAS. There is 
no evidence to indicate that Leslie could return to DFAS, in 
Nebraska, even if she wanted to. As such, because DFAS is 
no longer Leslie's employer, nor is there evidence indicating 
that she could return to DFAS, the future status of DFAS has 
no impact on Leslie or her employment opportunities. Whether 
DFAS continues to operate forever or closes tomorrow, it will 
have no impact on Leslie, because of her voluntary decision to 
terminate her employment with DFAS prior to being granted 
relief by the trial court as recounted in Wild I.  

Andrea's placement outside of Brian's home does not pro
vide a legitimate reason for Leslie to leave Nebraska, either.
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The record contains no evidence concerning the reason for 
Andrea's being placed at Girls and Boys Town in Omaha.  
Further, contrary to the district court's explicit finding in its 
order granting removal, the record does not indicate how long 
Andrea will remain placed outside of Brian's home; Brian's tes
timony actually indicated that "the plan [is] to try to get [Andrea] 
back living with [him]." The fact that Andrea is not now cur
rently living with Brian has no bearing on whether Leslie has a 
legitimate reason to leave Nebraska. This fact may have a bear
ing on the best interests analysis, as discussed below.  

Similarly, Amber's enrollment in school in Ohio cannot be 
considered a legitimate reason for removal. Although one factor 
in our best interests analysis in Wild I was that Leslie had not 
enrolled Amber in school in Ohio and it was unclear whether 
school there would be on a traditional or a year-round calendar, 
the fact that Amber is now enrolled in a school with a tradi
tional calendar does not provide a legitimate reason for leaving 
Nebraska. This fact may have a bearing on the best interests 
analysis, as discussed below.  

Finally, the fact that Amber attended school in Ohio dur
ing the 2004-05 school year cannot be considered a basis for 
finding a legitimate reason to leave Nebraska. Amber attended 
school in Ohio during that school year because the district 
court incorrectly granted Leslie's second request to permanently 
remove Amber from Nebraska. It would be incongruent to allow 
such an incorrect ruling to form the basis for a third request to 
permanently remove Amber.  

(ii) Leslie's New Employment 
Although Leslie did not plead it as a material change in 

circumstances, it is apparent from a reading of the record and 
the briefs on appeal that Leslie's newest employment oppor
tunity might also be considered a legitimate reason for leav
ing Nebraska. Leslie did not begin the new employment until 
January 2006, so it was not even in existence when Leslie filed 
her third request to remove Amber from Nebraska. Nonetheless, 
the new employment was in existence at the time of trial.  

[4-6] Legitimate employment opportunities for the custodial 
parent may constitute a legitimate reason for leaving the state.  
Wild I. See, Brown v. Brown, 260 Neb. 954, 621 N.W.2d 70
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(2000); Jack v. Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000); 
Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 592 
(1999); Carraher v. Carraher, 9 Neb. App. 23, 607 N.W.2d 547 
(2000). Such legitimate employment opportunities may consti
tute a legitimate reason "where there is a 'reasonable expecta
tion of improvement in the career or occupation of the custo
dial parent."' Farnsworth v. Farnsworth, 257 Neb. at 252, 597 
N.W.2d at 600, quoting Gerber v. Gerber, 225 Neb. 611, 407 
N.W.2d 497 (1987). See, also, Jack v. Clinton, supra. Such 
legitimate employment opportunities may constitute a legiti
mate reason "where the custodial parent's new job include[s] 
increased potential for salary advancement." Id. at 205, 609 
N.W.2d at 333. See, also, Farnsworth v. Farnsworth, supra.  

As we noted in our opinion in Wild I, the Nebraska Supreme 
Court found in Jack v. Clinton, supra, that the custodial par
ent had met the threshold requirement of proving a legitimate 
reason for leaving Nebraska and removing the minor children 
to Pennsylvania. In that case, the evidence included testimony 
that the new employment opportunity in Pennsylvania offered 
greater potential for salary advancement, required less over
time, and allowed the custodial parent to spend more time with 
the minor children. In addition, the custodial parent provided 
evidence that a significant additional reason for moving from 
Nebraska to Pennsylvania was to be closer to extended family.  

Similarly, in Farnsworth v. Farnsworth, supra, the custodial 
parent met the threshold requirement of proving a legitimate 
reason for leaving Nebraska and removing the minor child 
to Colorado. In that case, the custodial parent presented evi
dence that she had conducted an unsuccessful search for better 
employment in Nebraska and, having failed, obtained a job in 
Colorado that provided greater income, benefits, and career 
advancement potential than her employment in Nebraska.  

The present case is, in some significant ways, distinguish
able. The entirety of Leslie's testimony on direct examination 
concerning her new employment was that she was contacted by 
the employer in October 2004, that she first received an offer 
in the fall of 2005, that she accepted in December 2005, that 
she began in January 2006, that her salary was approximately
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$70,000 per year, that she worked a 40-hour week, and that she 
had health and dental insurance, but that Amber was not cov
ered by her insurance. On cross-examination, Leslie testified 
that she does not generally work any overtime, except in the 
case of an emergency situation.  

Leslie presented no evidence concerning any attempts to 
determine whether there was comparable employment avail
able in Nebraska. She presented the testimony of a human 
resources director from a defense contractor, but that witness 
did not testify to or indicate any knowledge about the job 
market in Nebraska outside of her field of defense contracting.  
Additionally, Leslie presented no evidence concerning pos
sibilities for career advancement, future salary increases, or 
whether benefits would be available for Amber. Leslie pre
sented no evidence to compare the amount of time she is able 
to spend with Amber now to either what she was able to spend 
with Amber during her former employment in Nebraska or 
what she may be able to spend during any other employment 
that might be available in Nebraska. The only evidence in this 
regard indicated that in Ohio, Amber spends between 1 V2 and 2 
hours at home unsupervised after school before Leslie returns 
home from work. Finally, the record indicates that there is no 
extended family in the area to buttress Leslie's new employ
ment as a legitimate reason.  

The most that can be gleaned from the record about Leslie's 
new employment is that she makes more money than she did 
during her former employment in Nebraska, and more than 
the defense contractor human resources director opined Leslie 
could make as an executive administrative assistant in Nebraska.  
We think it important that this new employment was not even 
in existence at the time Leslie filed her third request to perma
nently remove Amber and was clearly not a basis for her request 
to remove Amber. We also iterate that the district court made 
no finding about whether this constituted a legitimate reason, 
or the legitimate reason, for allowing removal. Nonetheless, in 
light of the financial benefit apparent from the new employment, 
we conclude that this employment could constitute a legitimate 
reason for leaving Nebraska.
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(b) Amber's Best Interests 
As noted, we conclude that Leslie failed to demonstrate that 

any of the pled alleged changes in circumstances constituted 
a legitimate reason for leaving Nebraska. We further conclude 
that even if the employment opportunity Leslie secured after 
filing her application could be considered a legitimate reason 
for leaving Nebraska, Leslie further failed to meet her burden to 
prove that removal from Nebraska is in Amber's best interests, 
because the evidence adduced by Leslie does not indicate that 
the relevant factors weigh in favor of Ohio over Nebraska.  

[7,8] After clearing the threshold of demonstrating a legiti
mate reason for leaving the state and removing the minor child 
to another state, the custodial parent must demonstrate that it is 
in the child's best interests to continue living with him or her.  
Tremain v. Tremain, 264 Neb. 328, 646 N.W.2d 661 (2002); 
McLaughlin v. McLaughlin, 264 Neb. 232, 647 N.W.2d 577 
(2002); Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 (2002); 
Brown v. Brown, 260 Neb. 954, 621 N.W.2d 70 (2000); Jack 
v. Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000); Farnsworth 
v. Farnsworth, 257 Neb. 242, 597 N.W.2d 592 (1999); Wild I.  
In determining whether removal to another jurisdiction is in 
the child's best interests, the trial court considers (1) each par
ent's motives for seeking or opposing the move; (2) the potential 
that the move holds for enhancing the quality of life for the 
child and the custodial parent; and (3) the impact such a move 
will have on contact between the child and the noncustodial par
ent, when viewed in the light of reasonable visitation. Id.  

In our opinion in Wild I, we noted that the district court 
had not elaborated on any of the best interests factors or given 
any indication of why the court had determined that it was in 
Amber's best interests to be removed from Nebraska. We then 
discussed, in great detail, each factor and consideration that 
should be considered in evaluating the child's best interests. In 
the present case, the district court, for some reason, "grouped" 
the various factors and considerations "in two basic catego
ries" and indicated that "[o]ne is quality of like [sic] issues, 
and the other [is] the best interest of the child issues." The 
court then discussed only the quality of life factor set forth in 
our opinion in Wild I and did not address either of the other
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factors before concluding that the court "finds it to be in the 
best interest of Amber that the Application for Removal now 
be granted." We find that the evidence, again, does not support 
this conclusion.  

(i) Each Parent's Motives 
The first factor that must be considered is each parent's 

motives for seeking or opposing the removal of the minor child 
from the jurisdiction. We conclude that at most, the evidence 
demonstrates that the parties' motives are balanced; this factor 
does not weigh in favor of a finding that removal is in Amber's 
best interests.  

[9] The ultimate question in evaluating the parties' motives 
in seeking removal of a child to another jurisdiction is whether 
either party has elected or resisted a removal in an effort to frus
trate or manipulate the other party. McLaughlin v. McLaughlin, 
supra; Wild I. See, also, Vogel v. Vogel, supra; Brown v. Brown, 
supra; Jack v. Clinton, supra; Farnsworth v. Farnsworth, supra.  

The evidence in the present case indicates that Brian is an 
involved noncustodial father who has regularly exercised his 
visitation and who willingly took custody of Amber by agree
ment of the parties between December 2005 and trial. On the 
other hand, we found in Wild I that Leslie was motivated to 
seek removal to be nearer her fiance and to explore a different 
employment opportunity. In this case, the evidence indicates 
that Leslie is no longer in a relationship with the man who 
was described as her fiance in Wild I and has left the employ
ment opportunity described in Wild I. Two days after the district 
court made a docket entry acting on the mandate reversing the 
prior grant of permission for permanent removal, Leslie filed a 
third request for permanent removal, and she took Amber back 
to Ohio prior to receiving any authorization from the court to 
do so. Although it appears that Leslie is still motivated by yet 
another employment opportunity, it is difficult to conclude that 
such opportunity was a motivating factor for Leslie to seek 
removal, because she did not have the current employment 
opportunity until approximately 5 months after she filed her 
third request to permanently remove Amber.  

As is true of the other cases decided by the appellate courts 
of Nebraska concerning this factor, we do not find that either
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party was acting in bad faith or with ill motives. See, Tremain 
v. Tremain, 264 Neb. 328, 646 N.W.2d 661 (2002); McLaughlin 
v. McLaughlin, 264 Neb. 232, 647 N.W.2d 577 (2002); Vogel v.  
Vogel, 262 Neb. 1030, 637 N.W.2d 611 (2002); Brown v. Brown, 
260 Neb. 954, 621 N.W.2d 70 (2000); Jack v. Clinton, 259 Neb.  
198, 609 N.W.2d 328 (2000); Farnsworth v. Farnsworth, 257 
Neb. 242, 597 N.W.2d 592 (1999). We conclude that at most, 
the motives of the parties are balanced. As such, this factor does 
not weigh in favor of a finding that it is in Amber's best interests 
to be removed from Nebraska.  

(ii) Quality of Life 
The second factor that must be considered is the potential 

that the move holds for enhancing the quality of life for the 
child and the custodial parent. This factor requires an analysis 
of a number of other considerations which bear upon the poten
tial enhancement of the child's quality of life. The evidence in 
the record in this case fails to demonstrate that the proposed 
removal from Nebraska will significantly enhance Amber's 
quality of life. Leslie failed to adduce sufficient evidence to 
support a finding that this factor weighs in favor of removal.  

[10,11] In determining the potential that the removal to 
another jurisdiction holds for enhancing the quality of life of 
the child and the custodial parent, a court should evaluate the 
following considerations: (1) the emotional, physical, and devel
opmental needs of the child; (2) the child's opinion or prefer
ence as to where to live; (3) the extent to which the relocating 
parent's income or employment will be enhanced; (4) the degree 
to which housing or living conditions would be improved; (5) 
the existence of educational advantages; (6) the quality of the 
relationship between the child and each parent; (7) the strength 
of the child's ties to the present community and extended fam
ily there; and (8) the likelihood that allowing or denying the 
removal would antagonize hostilities between the two parties.  
Wild I. See, McLaughlin v. McLaughlin, supra; Vogel v. Vogel, 
supra; Brown v. Brown, supra; Jack v. Clinton, supra; Farnsworth 
v. Farnsworth, supra. This list should not be misconstrued as 
setting out a hierarchy of considerations, and depending on the 
circumstances of a particular case, any one consideration or 
combination of considerations may be variously weighted. Id.
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a. Emotional, Physical, and Developmental Needs 
As in Wild I, the record indicates that both parties in this 

case are capable of providing for the emotional, physical, and 
developmental needs of Amber. The record suggests that both 
are loving parents genuinely concerned about Amber's needs.  
There was no evidence presented to suggest that either party is 
incapable of or deficient in any way in providing for Amber's 
emotional, physical, and developmental needs. As such, this 
consideration is equally balanced and does not weigh in favor 
of removal.  

b. Amber's Opinion or Preference 
At the time of trial in this matter, Amber was 11 years old.  

Amber testified that she wants to live with Leslie. Although 
Amber's preference is entitled to some weight in favor of re
moval, we disagree with the district court's conclusion that this 
factor "weighs heavily in favor of removal," because we disagree 
with the court's finding that Amber provided "reasonable and 
persuasive reason[s] for her decision." 

In custody determinations, the desires and wishes of the 
minor child if of an age of comprehension are entitled to con
sideration, although they are not controlling. See Vogel v. Vogel, 
262 Neb. 1030, 637 N.W.2d 611 (2002). The Nebraska Supreme 
Court has recognized this proposition of law is applicable to 
the child's opinion or preference consideration of the best in
terests analysis in removal cases. See id. The Supreme Court 
has recognized that in those cases where the child's preference 
was given significant consideration, the child was typically 
over 10 years old. See id. Additionally, the child's preference is 
entitled to consideration if the child is of sufficient age and has 
expressed an intelligent preference. See id.  

In this case, Amber was asked to tell the judge "where [she 
wanted] to live." In response, Amber replied, "My mom's." 
When asked to tell the judge "any particular reason why [she 
would] like to live with [her] mom," Amber replied, "Uhm, be
cause I think it's, uhm - I think it's a good choice because, 
uhm, I think I'll be safer there than here." Amber testified, 
"Yeah, because I think - I think I'm safer with my mom than 
my dad sometimes." When asked to explain why she felt that 
way, Amber testified, "It's just a feeling that I get sometimes."
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Contrary to the conclusion of the district court, our de novo 
review of Amber's testimony does not lead us to conclude that 
Amber "was able to give reasonable and persuasive reason[s] 
for her decision." Indeed, Amber was not able to explain why 
she preferred to live with Leslie, other than to indicate "a feel
ing" that she would be safer; there is nothing in the record to 
indicate that Amber is in any way unsafe when with Brian.  
Nonetheless, as we concluded in Wild I, we conclude that 
Amber's preference is entitled to some recognition, and this 
consideration weighs in favor of removal, albeit not "heavily in 
favor of removal." 

c. Enhancement of Income or Employment 
As fully addressed above in our discussion of Leslie's new 

employment opportunity, the record in this case does indicate 
that Leslie has secured another new job, again at a higher in
come than the last employment she held in Nebraska. Leslie did 
not present any evidence to directly indicate how her increased 
income would be beneficial to Amber's best interests. The 
most that can be said from the record presented is that Leslie 
now makes more money than she did when she last lived in 
Nebraska. Although increased income certainly provides the 
potential for benefits to Leslie, the record does not indicate that 
Leslie was having difficulty making ends meet in Nebraska, 
that Amber was in need of anything that Leslie was unable 
to provide because of her income level in Nebraska, or any 
other explanation of how Leslie's increased income will benefit 
Amber. The record does indicate that Leslie's new employment 
has resulted in her leaving Amber at home alone and unsuper
vised for 1V2 to 2 hours after school every day. Nonetheless, we 
recognize that the increase in income provides the potential for 
benefits to Amber, and we conclude that this factor weighs in 
favor of removal.  

d. Housing or Living Conditions 
As we noted in our opinion in Wild I, Leslie's last hous

ing in Nebraska was in a large apartment. In the present case, 
Leslie testified that her housing in Ohio was in a duplex. She 
testified that the neighborhood consisted of rented duplexes 
and houses and that there was a park "just a little ways up the
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road." There was, again, no evidence presented concerning the 
quality of the neighborhoods for housing in either Nebraska or 
Ohio, and there was, again, no evidence presented to indicate 
that the housing in Ohio will provide any benefit to Amber's 
best interests. There was no evidence presented to indicate that 
the available housing in Nebraska was in any way deficient or 
that the current housing in Ohio was in any way superior. This 
consideration does not weigh in favor of removal.  

e. Educational Advantages 
In the present case, Brian testified that Amber's school here 

in Nebraska tested and evaluated Amber after she enrolled, to 
facilitate Amber's reading education. Brian testified that he 
spoke with a school counselor and the director of special edu
cation at Amber's school, and Brian stated that he had parti
cipated in "team meetings" with a special education teacher, 
Amber's reading teacher, and at least one other teacher concern
ing her progression. Brian testified that it was decided Amber 
was not falling behind her peers and that she was kept in class 
with the other students and progressed on to seventh grade.  
Amber testified that she was receiving special help from her 
teachers in Nebraska with reading.  

Leslie specifically testified that she could not testify about 
any educational advantages that Amber might enjoy by being in 
the Ohio schools over the schools in Nebraska. Leslie testified 
that in Ohio, Amber was in a special reading and English class 
and a special math class.  

The district court appeared to recognize that Leslie had not 
provided sufficient evidence to indicate that the Ohio schools 
afforded an educational advantage over the Nebraska schools, 
as the court asked Amber to "measure the school systems" 
for the court. In response to the court's question about where 
Amber felt she was getting a better education, Amber testified, 
"I think I'm getting a better education in Ohio." Amber elabo
rated by indicating that she felt that way "[b]ecause [she has] 
a special class there for reading and it's an easier class than 
[she] had [in Nebraska]." When the court asked Amber if she 
meant that the class was "easier or . . . more helpful," Amber 
answered, "It's more helpful and easier."
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Reviewing the record de novo, we find that Leslie failed 
to demonstrate that removal to Ohio afforded Amber any sig
nificant educational advantages. In both locations, Amber was 
receiving special assistance for her reading, and Leslie was not 
able to testify about any educational advantages. We do not find 
that 11-year-old Amber's testimony that the Ohio school was 
providing her a better education because it was "easier" signifi
cantly tips the balance on this consideration. This consideration 
does not weigh in favor of removal.  

f. Quality of Relationship Between Child and Parents 
With regard to this consideration, the record in the pres

ent case, like the record in Wild I, indicates only that Amber 
has a good relationship with both parties and that by neces
sity, removal will impact her relationship with Brian and the 
amount of time she is able to spend with Brian. In this trial, as 
in the trial in Wild I, there was no evidence presented to indi
cate that Amber has a stronger relationship with either parent.  
There was again no expert evidence produced indicating that 
removal should be allowed because of a stronger bond with 
Leslie. Compare McLaughlin v. McLaughlin, 264 Neb. 232, 
647 N.W.2d 577 (2002) (expert recommended granting removal 
because of bond with custodial parent). As in Wild I, it is clear 
that Amber's relationship with Brian will suffer, at least to the 
extent of a reduction in time spent together and in the frequency 
and ease of Amber's and Brian's contact with each other. This 
consideration, then, also does not weigh in favor of removal.  

g. Ties to Community and Extended Family 
As in Wild I, there was again little evidence presented con

cerning Amber's ties to either community. The record again 
indicates that Amber has some extended family in Nebraska.  
Specifically, one of Leslie's brothers, his wife, and their children 
are in the community in Nebraska. The record indicates that 
Amber does not have significant contact with this family out
side of school, but that when she attended school in Nebraska, 
she did attend school with one of her cousins. The record again 
indicates that there is no extended family in Ohio.  

Still of importance is the fact that Amber's half sister, 
Andrea, is located in the community in Nebraska. The district
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court concluded that Andrea no longer resides with Brian and 
is now placed at Girls and Boys Town. The district court fur
ther found "from the evidence" that Andrea "will remain [at 
Girls and Boys Town] until she reach's [sic] the age of major
ity, with visits at home." We find no support in the record for 
this conclusion.  

Instead, the record indicates that Andrea is currently living 
at Girls and Boys Town. There is no evidence in the record to 
indicate what prompted Andrea's placement at Girls and Boys 
Town, but the record does indicate that Andrea still has over
night visitation in Brian's home and that Amber and Andrea had 
frequent contact while Amber was back in Nebraska. Amber 
testified that she had so much contact with Andrea that she had 
"lost count" of the number of times they had seen each other.  

The district court concluded that "the weight of this issue 
is now neutral on removal." We disagree. The record indicates 
that Amber has extended family in the community in Nebraska, 
including a cousin she attended school with and a half sister 
who is not living with Brian but with whom Amber did have 
frequent contact. Amber has no extended family in Ohio. The 
evidence on this consideration is not neutral, and this consider
ation does not weigh in favor of removal.  

h. Hostilities Between Parties 
As in Wild I, the record indicates that the parties have expe

rienced some disagreements and some communication prob
lems, but there was no evidence to indicate that any of the 
hostilities between the parties have adversely affected Amber.  
The district court held that Leslie "has made every effort to 
minimize [hostilities] by her actions" and pointed to Leslie's 
allowing Amber to live with Brian between December 2005 
and the trial in the present case. The district court also pointed 
to the occasion on which Brian "determined spring break to 
commence on Monday . . . knowing [Leslie] would be [in 
Nebraska] on Friday." Finally, the district court held that "[i]t 
is very evident" Leslie "would be more inclined [than Brian] to 
allow the other parent parenting time and access to Amber" and 
that "[d]uring the entire proceeding [Leslie] has made every 
attempt to do what is in the best interest of Amber." Upon our
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de novo review, we disagree with the district court's character
ization of the record.  

The record does not indicate that Leslie has made every effort 
to minimize hostilities between her and Brian by her actions.  
The record indicates that we reversed the district court's grant 
of Leslie's second request for permanent removal of Amber and 
that the district court made a docket entry on the mandate on 
August 3, 2005. Two days later, Leslie filed a third request for 
permanent removal, and then took Amber back to Ohio prior to 
obtaining any court permission to do so. Brian was left to file 
a motion seeking enforcement of his visitation rights under the 
operative court order, the dissolution decree-which granted 
him overnight visitation on weekends and during the week, as 
well as other visitation during the week. The district court, rather 
than recognizing that Leslie had taken Amber to Ohio without 
court permission, held that Brian had not demonstrated he had 
physically attempted to exercise those visitation rights and that 
the decree did not require Leslie to provide transportation.  

The record further indicates that we awarded Brian attor
ney fees as a result of our decision in Wild I. When Brian's 
counsel approached Leslie's counsel about securing payment of 
the fees, the transcript indicates that Leslie's counsel responded, 
"The attorney fee is a judgment against [Leslie] and you have 
the right to avail yourself of any legal remedies to collect the 
judgment." Leslie testified that she paid the attorney fee award 
in May 2006-approximately 1 year after the fees were awarded 
-although Brian testified that she still had not paid the full 
amount even as of trial in June 2006.  

We do not interpret Leslie's actions of taking Amber to Ohio 
without court permission, filing a third request for permanent 
removal at a time when there had been no change of circum
stances from those litigated in the trial on her second request 
for permanent removal, and taking nearly 1 year to pay the 
attorney fee award as making "every effort to minimize [hostili
ties]." Rather, we interpret those actions as further contributing 
to the hostilities.  

Finally, as fully set forth in our discussion of the background 
of this case above, the evidence does not indicate that Brian's
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actions related to Leslie's request for spring break visitation 
constituted an attempt to further hostilities between the par
ties. Rather, contrary to the district court's finding that Brian 
"attempt[ed] to thwart" Leslie's visitation or its finding that 
"[h]e determined spring break to commence on Monday . . .  
knowing [Leslie] would be [in Nebraska] on Friday," Brian tes
tified that "according to the agreement" in effect, Leslie could 
have visitation with Amber "either spring break or Easter," and 
that he first heard from Leslie that she desired to have Amber 
over spring break when he received a certified letter on the 
Friday before spring break was to begin. Brian testified that he 
had no problem with Leslie's taking Amber over spring break, 
but that because he had not heard anything from Leslie prior to 
the Friday she planned on arriving indicating that she desired to 
exercise visitation over spring break instead of Easter, he had 
purchased tickets for Amber to see a Broadway production in 
Omaha on the Sunday before spring break week.  

The district court did not make a specific finding that this 
consideration weighed in favor of removal. However, it is ap
parent from the court's characterization of the record-a char
acterization we disagree with-that the court did find this factor 
weighed in favor of removal. On our de novo review, our read
ing of the record indicates that Leslie has not acted to minimize 
the hostility between the parties, and this consideration does not 
weigh in favor of removal.  

i. Conclusion on Quality of Life 
Our de novo review of the record leads us to conclude that 

the quality of life considerations do not weigh in favor of allow
ing Leslie to permanently remove Amber from Nebraska. In the 
present case, the various considerations almost uniformly fail to 
weigh in favor of removal. Leslie failed to prove an enhance
ment in the quality of life for Amber from leaving Nebraska 
and, at most, established that she is now making more money 
than she previously did in Nebraska. Because Leslie failed to 
adduce sufficient evidence to support a finding that Amber's 
quality of life would be enhanced, we find that this factor 
weighs against removal.
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(iii) Impact of Move on Contact Between 
Child and Noncustodial Parent 

In this case, there can be no doubt that removal will impact 
the amount of contact between Brian and Amber. Prior to 
Amber's removal, Brian enjoyed a liberal visitation schedule 
that included every other weekend, one overnight visitation 
during the week every week, and one other evening every other 
week. Instead of being in the same community as Amber and 
able to have frequent and regular physical contact with her, 
Brian will be forced to rely upon electronic and telephone 
visitation and visitation on holidays and summer breaks, and 
Amber will now be located almost 750 miles away.  

Although it is true that the district court granted Brian all 
but the final 2 weeks of summer vacation and ordered Leslie 
to bear the costs of transportation, it is apparent that this 
amount of visitation will still be significantly less than the 
total amount of time Brian spent with Amber under the visita
tion order in place under the decree while Amber was residing 
in Nebraska. Compare McLaughlin v. McLaughlin, 264 Neb.  
232, 647 N.W.2d 577 (2002) (noncustodial parent still able to 
enjoy weekend visitation because of short distance of custodial 
parent's relocation). Although it appears that the district court 
attempted to minimize the negative impact removal would have 
on contact between Brian and Amber, the court's attempts do 
not entirely eliminate that negative impact.  

(iv) Conclusion on Best Interests 
The record does not demonstrate sufficient support for the 

district court's conclusion that it is in Amber's best interests to 
be removed from Nebraska to Ohio. None of the factors to be 
considered in evaluating Amber's best interests weighs in favor 
of allowing removal except Amber's preference and Leslie's 
enhanced income, as noted above. Leslie failed to adduce suf
ficient evidence to demonstrate how allowing removal of Amber 
from Nebraska would serve Amber's best interests. Because 
Leslie failed to meet her burden of proof on this issue, we con
clude that the district court abused its discretion in finding that 
allowing removal would be in Amber's best interests.
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(c) Conclusion on Removal 
As we noted of Wild I in our opinion in that appeal, this case 

is another in the growing line of difficult cases in Nebraska 
courts where a custodial parent seeks the opportunity to leave 
the state and relocate with a minor child. As was true of the 
record in Wild I, the record in this case does not contain nega
tive evidence about the noncustodial parent, Brian. The record 
again suggests that Brian is a capable and loving father who has 
vigorously opposed Leslie's removal of Amber from Nebraska.  
Leslie began attempting to remove Amber from Nebraska 
fewer than 10 months after the parties entered into a stipulated 
settlement agreement, and has continually attempted to do so, 
despite an inability to demonstrate that doing so is in Amber's 
best interests.  

We conclude, as we did in Wild I, that Leslie has failed to 
adduce sufficient evidence to support the district court's grant 
of Leslie's request for permanent removal of Amber from 
Nebraska. The record indicates that Leslie had no legitimate 
reason for seeking removal in the present case and that the only 
arguably legitimate reason did not come into existence until 
several months after Leslie filed her third request. The record 
indicates that the various factors used to evaluate whether re
moval is in Amber's best interests do not collectively weigh in 
favor of allowing removal. The district court again abused its 
discretion in finding that Leslie had satisfied her burden of 
proof. We again reverse the district court's order granting Leslie's 
request to remove Amber from Nebraska.  

4. VISITATION AND CHILD SUPPORT 

In light of our resolution of Brian's assignment of error 
concerning the district court's grant of Leslie's third request 
for permanent removal of Amber from Nebraska, we need not 
further address the district court's visitation and child support 
orders that related to such removal.  

5. CHANGE IN CUSTODY 

Brian asserts that the district court erred in denying his coun
terclaim seeking a change in custody. We conclude that Brian 
has not proven a material change in circumstances showing that
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Leslie is unfit or that the best interests of Amber require such 
action. We find no merit to this assignment of error.  

As we noted in our opinion in Wild I, the issue of a change 
in custody must be considered separately and apart from the 
custodial parent's request to remove the child to another state.  
Ordinarily, a request for change of custody will not be granted 
unless there has been a material change in circumstances show
ing that the custodial parent is unfit or that the best interests of 
the child require such action. See Wild I.  

In the present case, as in Wild I, Leslie testified that if the 
court denied her request to remove Amber to Ohio, she would 
return to Nebraska. Despite Leslie's response to this court's 
denial of her request in Wild I, the record in the present case 
contains no evidence to demonstrate a material change of cir
cumstances which would warrant changing custody. As such, we 
find this assignment of error to be without merit.  

6. ATTORNEY FEES 

Finally, Brian asserts that the district court erred in denying 
his request for attorney fees. The district court ordered each 
party to pay his or her own fees. We do not find such a determi
nation by the district court to be an abuse of discretion.  

The district court's decision on a request for attorney fees 
is reviewed de novo on the record and will be affirmed in the 
absence of an abuse of discretion. Wild I. There is not sufficient 
evidence to attribute bad faith or ill motives to either party in 
this case, and the record does not establish that the district court 
abused its discretion in ordering each party to pay his or her 
respective attorney fees. We find this assignment of error to be 
without merit.  

V. CONCLUSION 
We find that the district court again abused its discretion in 

granting Leslie's request to permanently remove Amber from 
Nebraska. We find that Leslie failed to meet her burden of 
proof to demonstrate that the pled reasons for leaving Nebraska 
constituted legitimate reasons for removal. Even if Leslie's new 
employment opportunity, obtained several months after she in
stituted this action, could be considered a legitimate reason for 
removal, we find that Leslie failed to meet her burden of proof
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to demonstrate that removal from Nebraska would be in Amber's 
best interests. Accordingly, we reverse the district court's order 
granting permanent removal.  

We find no abuse of discretion by the district court with 

respect to Brian's requests for a change of custody and for attor
ney fees. Accordingly, we affirm those findings by the district 
court. We do not further address Brian's assignments of error.  

AFFIRMED IN PART, AND IN PART REVERSED.  

IN RE ESTATE OF THOMAS JOSEPH MALLOY, DECEASED.  

STATE OF NEBRASKA, APPELLEE, V.  

THOMAS A. WELSH, APPELLANT.  

736 N.W.2d 399 

Filed July 17, 2007. No. A-06-178.  

1. Decedents' Estates: Taxation: Appeal and Error. The scope of review in an 

appeal of an inheritance tax determination is review for error appearing on 

the record.  
2. Decedents' Estates: Parent and Child: Taxation: Appeal and Error. Factual 

findings necessary in determining if the requisite acknowledged parent-child rela

tionship of Neb. Rev. Stat. § 77-2004 (Reissue 2003) exists should be reviewed for 

sufficient evidence and should not be disturbed on appeal unless clearly wrong.  

3. Witnesses: Appeal and Error. In determining whether the trial court was clearly 

wrong in its findings, an appellate court considers and may give weight to the fact 

that the trial judge heard and observed the witnesses and accepted one version of 

the facts rather than another.  
4. Decedents' Estates: Taxation: Statutes: Proof. Statutes exempting property from 

inheritance tax should be strictly construed, and the burden is on the taxpayer to 

show that he or she clearly falls within the language of the statute.  

5. Decedents' Estates: Parent and Child: Taxation: Words and Phrases. The 

language "acknowledged relationship of a parent," as used in Neb. Rev. Stat.  

§ 77-2004 (Reissue 2003), extends beyond blood relatives to persons standing "in 

loco parentis" with the taxpayer.  
6. Decedents' Estates: Parent and Child: Taxation. Even though a natural parent

child relationship may exist elsewhere, if the parties regard each other in all of the 

usual incidents and relationships of family life as parent and child, the benefits of 

Neb. Rev. Stat. § 77-2004 (Reissue 2003) should be allowed.  

7. _ : _ : . In determining whether a person stands in loco parentis to 

another within the context of Neb. Rev. Stat. § 77-2004 (Reissue 2003), a person 

may stand in loco parentis despite other sources of support for the child.  

8. Decedents' Estates: Taxation. For purposes of Neb. Rev. Stat. § 77-2004 (Reissue 

2003), an appellate court's determination of the nature of the relationship between
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the testator and the taxpayer is not limited to an examination of the childhood years 
of the taxpayer.  

9. Parent and Child. The factors that a trial court should consider in arriving at 
the determination that an acknowledged relationship of a parent does or does not 
exist include, but are not limited to, the following guideposts: (1) reception of 
the child into the home and treatment of the child as a member of the family, (2) 
assumption of the responsibility for support beyond occasional gifts and financial 
aid, (3) exercise of parental authority and discipline, (4) relationship by blood or 
marriage, (5) advice and guidance to the child, (6) sharing of time and affection, 
and (7) existence of written documentation evincing the decedent's intent to act 
as parent.  

Appeal from the County Court for Holt County: ALAN L.  
BRODBECK, Judge. Affirmed.  

James D. Gotschall and Andrew J. Hoffman, of Strope, 
Krotter & Gotschall, P.C., for appellant.  

Thomas P. Herzog, Holt County Attorney, for appellee.  

INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.  

SIEVERS, Judge.  
Thomas Joseph Malloy died on June 19, 2003, and he devised 

a substantial amount of his estate to his nephew, Thomas A.  
Welsh. As part of an amended petition for determination of 
inheritance tax, although Welsh would ordinarily be subject to 
taxation in accordance with Neb. Rev. Stat. § 77-2005 (Reissue 
2003), Welsh sought to be taxed at the lower rate provided for 
in Neb. Rev. Stat. § 77-2004 (Reissue 2003), claiming that 
Malloy, for not less than 10 years before his death, stood in an 
acknowledged relationship of a parent to Welsh. Finding that 
the evidence was insufficient to show the necessary parental 
relationship existed between Malloy and Welsh, the county 
court determined that Welsh did not qualify for preferential tax 
treatment under § 77-2004. From this order, Welsh perfected the 
instant appeal. We affirm.  

FACTUAL AND PROCEDURAL BACKGROUND 
When Malloy died, he owned 1,280 acres of real estate.  

Malloy bequeathed Welsh 320 acres of land outright and gave 
him an option to purchase 640 additional acres. In addition, 
Welsh received a per stirpes share of the residuary estate. On 
August 31, 2004, Welsh filed a petition for determination of
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inheritance tax as copersonal representative along with one 
other copersonal representative. On September 28, the county 
court assessed inheritance tax against the named parties in its 

order, including Welsh. The value of Welsh's gross estate from 
Malloy totaled $496,232.91. The court taxed Welsh at the rate 
for an immediate relative of the decedent under § 77-2004. The 
inheritance tax assessed against Welsh was $4,009.17.  

On the county court's own motion, the court scheduled a 
hearing to redetermine the inheritance tax. On December 13, 
2005, Welsh filed an amended petition for determination of 
inheritance tax alleging that Welsh qualified as a "Class I" heir, 
falling under the provisions of § 77-2004, because Malloy, for 
10 years prior to his death, stood in an acknowledged relation
ship of a parent to Welsh. The amended petition further provided 
that Welsh's gross estate was then valued at $570,307.56.  

The hearing was held on December 13, 2005. The court 
received into evidence seven exhibits, including the first inher
itance tax worksheet signed by the State, which allowed Welsh 
to be taxed as a Class I heir, under § 77-2004, and numerous 
affidavits attesting to the close relationship between Malloy 
and Welsh. The parties entered a stipulation that prior to sign
ing the inheritance tax worksheet that allowed Welsh to be 
taxed as a Class I heir, under § 77-2004, the State was aware 
that Welsh was being treated as a Class I heir. As part of the 

stipulation, the State also admitted that Welsh had provided 
the State with the above-mentioned affidavits attesting to the 
existence of Malloy and Welsh's close relationship prior to the 
State's signing the first inheritance tax worksheet. The State 
admitted to the court that it made a mistake when it agreed to 
the initial inheritance tax worksheet by signing it.  

Welsh's affidavit stated that his mother was Malloy's sis
ter and that he was one of the copersonal representatives of 
Malloy's estate. Welsh explained that when his father died in 
1966, Welsh was 26 years old, and that after Welsh's father's 
death, Malloy took Welsh "under his wing and stood in the 
shoes of [his] father for the remainder of his life." According to 
Welsh, since 1945, he has lived 1.5 miles from Malloy's home, 
and when he was young and the road conditions were poor, 
he stayed with Malloy during the school year. Welsh further
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explained that since 1945, Malloy cut his hair, and that since 
1952, he cut Malloy's hair. Even though Malloy had nine nieces 
and nephews, when Malloy died, he owned 1,280 acres and 
bequeathed 320 acres outright to Welsh and gave him an option 
to purchase 640 additional acres. Malloy also left Welsh's son 
an option to purchase the final 320 acres and "wanted him to 
have an option to purchase his 'home place."' Welsh also stated 
that in 1998, Malloy appointed him as his attorney in fact, and 
that Welsh acted as Malloy's durable power of attorney and 
health care power of attorney until the time of his death on June 
19, 2003. Welsh stated that Malloy gave him advice on ranch
ing operations, on how to deal with "certain family members" 
and his personal life, and on which bulls to buy. According to 
Welsh, Malloy told him how to raise his children. Welsh stated 
that Malloy gave him financial support by assisting him with 
purchasing equipment and real estate. In his affidavit, Welsh 
gave one example from 1974 when Malloy and Welsh "drove 
all over the state looking for a stackmover" and they "bought 
one in Plainview." According to Welsh, he saw Malloy 6 or 
7 days a week and he and Malloy spent 3 to 4 days a week 
together working until Malloy moved to a nursing home in 
2002. Welsh stated that Malloy spent his holidays with Welsh 
and that Malloy spent his recreational time with Welsh fishing 
and brewing beer. Welsh drove Malloy to church on Sundays as 
well as to all of his doctor appointments. Malloy had a place 
of honor at Welsh's children's weddings. Welsh stated that dur
ing the last 20 years of Malloy's life, Welsh did nearly all of 
Malloy's chores and took care of Malloy's ranching operations 
without being paid.  

In his affidavit, Dr. Robert Randall, Malloy's physician, 
friend, and neighbor, stated that Malloy "depended upon . . .  
Welsh and relied upon him like a son" and that Malloy treated 
and acknowledged Welsh "like a son." According to Dr. Randall, 
while Malloy "had no biological sons, . .. Welsh was treated by 
... Malloy as the son he never had." Dr. Randall is not related 
to Malloy or Welsh.  

Dale Mlinar stated in his affidavit that he was Malloy's 
neighbor and close friend. According to Mlinar, he spoke with 
Malloy at least once a week from 1937 until the time when
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Malloy moved to the nursing home. Mlinar stated that Malloy 
acknowledged Welsh like a son, praised Welsh like a son, and 
for 10 years prior to his death, treated Welsh like a son. Mlinar 
stated that "Malloy's verbal acknowledgments of . . . Welsh 
being like a son were carried out by his actions." Mlinar is not 
related to Malloy or Welsh.  

According to her affidavit, Juli McCumber lived near Malloy 
and had known Malloy for 10 to 15 years. McCumber stated 
that whenever Malloy had a problem, he relied upon Welsh 
for help. According to McCumber, "Malloy, by his words and 
actions, acknowledged ... Welsh like a son . . . ." McCumber 
is not related to Malloy or Welsh.  

Applying the factors of In re Estate of Ackerman, 250 Neb.  
665, 550 N.W.2d 678 (1996), the court found that for purposes 
of computing inheritance taxes, the evidence presented failed 
to show that Malloy for not less than 10 years prior to his death 
stood in the acknowledged relationship of a parent to Welsh, 
and ordered that the property passing to Welsh from Malloy be 
taxed pursuant to § 77-2005. Welsh now appeals.  

ASSIGNMENT OF ERROR 
Welsh asserts that the county court erred in finding that pur

suant to § 77-2004, the evidence did not establish that he is a 
person to whom the deceased for not less than 10 years prior to 
death stood in an acknowledged relationship of a parent.  

STANDARD OF REVIEW 
[1,2] The scope of review in an appeal of an inheritance tax 

determination is review for error appearing on the record. See 
In re Estate of Ackerman, supra. Factual findings necessary in 
determining if the requisite acknowledged parent-child rela
tionship of § 77-2004 exists should be reviewed for sufficient 
evidence and should not be disturbed on appeal unless clearly 
wrong. In re Estate of Ackerman, supra.  

. ANALYSIS 
Welsh argues that "[w]hen comparing the facts of this case 

to the predecessor cases, it[']s hard to find any meaningful 
distinctions." Brief for appellant at 30. Welsh requests that this 
court reverse the county court's denial of the amended petition
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for determination of inheritance tax and allow him to be taxed 
at the lesser rate prescribed by § 77-2004.  

[3,4] Two statutes are relevant to this appeal. Section 77-2004 
provides, in pertinent part: 

In the case of . . . any person to whom the deceased for 
not less than ten years prior to death stood in the acknowl
edged relation of a parent, or the spouse or surviving 
spouse of any such persons, the rate of tax shall be one 
percent of the clear market value of the property in excess 
of ten thousand dollars received by each person.  

In contrast to the beneficial tax rate of § 77-2004, § 77-2005 
provides: 

In the case of an uncle, aunt, niece, or nephew related 
to the deceased by blood or legal adoption, or other lineal 
descendant of the same, or the spouse or surviving spouse 
of any of such persons, the rate of tax shall be six percent 
of the clear market value of the property received by each 
person in excess of two thousand dollars and not exceed
ing sixty thousand dollars; and on all the excess over sixty 
thousand dollars, the rate of tax shall be nine percent.  

The question we must answer in this appeal, keeping in mind 
that the trial judge observed and heard the witnesses and 
accepted one version of the facts rather than another, see Allied 
Mut. Ins. Co. v. Midplains Waste Mgmt., 259 Neb. 808, 612 
N.W.2d 488 (2000), is whether the county court was clearly 
wrong in determining that Welsh failed to prove that the testa
tor, Malloy, for not less than 10 years prior to his death, stood 
in the acknowledged relationship of a parent to Welsh. We note 
that statutes exempting property from inheritance tax should 
be strictly construed, and the burden is on the taxpayer to show 
that he or she clearly falls within the language of the statute. In 
re Estate of Kite, 260 Neb. 135, 615 N.W.2d 481 (2000). See, 
also, In re Estate of Ackerman, 250 Neb. 665, 550 N.W.2d 678 
(1996). Accordingly, Welsh has the burden to show that his 
relationship with Malloy warrants application of § 77-2004.  

[5-8] The scope of the statutory language, "'acknowledged 
relation[ship] of a parent,"' extends beyond blood relatives to 
persons standing in loco parentis with the taxpayer. See In re 
Estate of Kite, 260 Neb. at 140, 615 N.W.2d at 485. See, also,

760



IN RE ESTATE OF MALLOY 761 

Cite as 15 Neb. App. 755 

In re Estate of Ackerman, supra, citing In re Estate of Dowell, 
149 Neb. 599, 31 N.W.2d 745 (1948). Additionally, even though 
a natural parent-child relationship may exist elsewhere, if the 
parties regard each other in all of the usual incidents and 
relationships of family life as parent and child, the benefits of 
§ 77-2004 should be allowed. See In re Estate of Ackerman, 
supra. In determining whether a person stands in loco parentis 
to another within the context of §. 77-2004, a person may stand 
in loco parentis despite other sources of support for the child.  
In re Estate of Ackerman, supra. For purposes of § 77-2004, 
our determination of the nature of the relationship between 
the testator and the taxpayer is not limited to an examination 
of the childhood years of the taxpayer. See In re Estate of 
Ackerman, supra.  

[9] As in this case, the factors that a trial court should con
sider in arriving at the determination that an acknowledged re
lationship of a parent does or does not exist include, but are not 
limited to, the following guideposts: 

(1) reception of the child into the home and treatment of 
the child as a member of the family, (2) assumption of 
the responsibility for support beyond occasional gifts and 
financial aid, (3) exercise of parental authority and disci
pline, (4) relationship by blood or marriage, (5) advice and 
guidance to the child, (6) sharing of time and affection, 
and (7) existence of written documentation evincing the 
decedent's intent to act as parent.  

In re Estate of Ackerman, 250 Neb. at 674, 550 N.W.2d at 684.  
Applying the criteria set forth in In re Estate of Ackerman, 

supra, to the instant case, we conclude, for the reasons that 
follow, that the county court did not err in denying Welsh the 
status he seeks under § 77-2004. We note that our review is for 
error appearing on the record, considering all of the circum
stances of a particular case, and we do not disturb the lower 
court's factual findings unless they are clearly wrong.  

Regarding the first and third guideposts, the county court 
found and the record demonstrated that when Welsh was a child 
and the roads were bad, he and his sister would stay at Malloy's 
home and Malloy provided subsistence for Welsh and his sister 
when they stayed at his house. The county court further found
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that the evidence demonstrated that after Welsh's biological 
father passed away when Welsh was 26 years old, Malloy would 
tell Welsh if he disapproved of Welsh's actions.  

With respect to the second and fourth guideposts, the county 
court found and the record established that Malloy gave Welsh 
moral support and unspecified financial support as well as ad
vice on equipment purchases. In Welsh's affidavit, the only 
specific reference to how Malloy financially supported Welsh 
was when Malloy assisted Welsh in purchasing a stackmover in 
1974. The record established that Welsh had a relationship with 
Malloy by blood, because Welsh was Malloy's nephew.  

The record contained evidence of the fifth guidepost, giving 
advice and guidance, in that Malloy gave Welsh advice on his 
ranching operations, including choosing Welsh's bulls for him 
and choosing which equipment to purchase. Between 1962 and 
2003, Welsh saw Malloy 6 or 7 days a week, and between 1962 
and 1992, Malloy and Welsh worked 3 to 4 days a week side by 
side together. Malloy also guided Welsh on how to maintain his 
biological father's ranching operation. The county court further 
found the evidence demonstrated that Malloy gave advice to 
Welsh about certain family members and about how to conduct 
his personal life and that Malloy gave Welsh advice on how to 
raise his children.  

Lastly, regarding the sixth and seventh guideposts, the county 
court noted and the record is replete with evidence of the close 
relationship between Malloy and Welsh, and it is obvious that 
they shared time and affection with one another. The county 
court found that Malloy and Welsh fished together and brewed 
beer together. In addition to the above findings, the court also 
found that Malloy and Welsh spent the holidays together. Welsh 
also drove Malloy to church every Sunday and to his doctor's 
appointments as well as to the hospital when Malloy needed 
medical attention. Malloy sat at a place of honor with Welsh's 
mother at Welsh's children's weddings. From 1945 until 2003, 
Malloy cut Welsh's hair, and since 1952, Welsh cut Malloy's 
hair. Welsh acted as Malloy's attorney in fact under a durable 
power of attorney for approximately 5 years at the end of 
Malloy's life. The county court noted and the record reflects 
the following with respect to Malloy and Welsh's relationship:
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Mlinar stated that Malloy "'acknowledged (Welsh) like a son"' 
and that Malloy's "'verbal acknowledgments of (Welsh) being 
like a son were carried out by his actions"'; Dr. Randall stated 
that Malloy depended on Welsh like a son and treated Welsh 
like "the son he never had"; and McCumber stated that Malloy 
"relied upon . . . Welsh for everything" and that "by his words 
and actions," Malloy acknowledged Welsh like a son. The court 
found and the record provides that the only written document 
evincing Malloy's intent to act as a parent was Malloy's will, 
the provisions of which support an inference that Malloy gave 
Welsh and Welsh's son deferential treatment in his will.  

In reaching its decision that Malloy did not stand in the 
acknowledged relationship of a parent to Welsh, the county 
court determined that there were no actual quotations from 
Malloy in which he directly acknowledged his relationship with 
Welsh as anything more than a close uncle-nephew relationship, 
and Malloy's will did not acknowledge the requisite relation
ship. Regarding the will and what inferences could be drawn 
from the large bequest given to Welsh, the court wrote: 

The bequest is a two edged sword. On the one hand, 
Welsh is given some property outright. On the other hand, 
he is only given an option to buy other property. Since 
the will is silent, the court cannot speculate or determine 
the intentions of the decedent as to whether he meant this 
as saying he was giving much of his property to Welsh 
because he viewed him as his son or as a dutiful nephew 
who had for years helped maintain the land.  

The court found that as a child, Welsh went to his biological 
parents' home for permanency; that the financial aid given 
to Welsh by Malloy was not "out of the ordinary" for family 
members in rural society; that the issue of guidance and disci
pline was not really an issue in the case because the primary 
relationship was an adult relationship; and that "[t]he evidence 
of Malloy advising and counseling Welsh is insufficient to show 
the type of parent/child relationship required by the statute." 
The court concluded that while there "may be some evidence 
under each category" of the guideposts set forth in In re Estate 
of Ackerman, 250 Neb. 665, 550 N.W.2d 678 (1996), this "does 
not prove that the requisite acknowledgment existed." The court
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explained, "It is the weight of the evidence in terms of quality 
not quantity that determines an issue." 

Clearly, Malloy and Welsh shared a close relationship, one 
that is not uncommon among families who farm and ranch in 
close proximity to one another. Welsh took over his father's 
ranching operation, which was quite near to Malloy's, when 
he was 26 years old after his father's death. Thus, the time he 
and Malloy spent together appears to be a rather natural conse
quence of such fact and the fact that they were related. The care 
that Welsh took of Malloy as he aged also seems a natural con
sequence of such relationship. But, the record lacks evidence of 
Malloy's written intent to act as Welsh's father. While not hold
ing or suggesting that such written evidence of intent is manda
tory, without such we cannot say that the county court erred in 
finding that a father-son relationship had not been proved from 
this record. Therefore, we find that there was no error appear
ing on the record regarding the county court's inheritance tax 
determination and that the county court was not clearly wrong 
in its factual findings. We affirm the county court's order finding 
that the evidence failed to show that Malloy for not less than 10 
years prior to his death stood in the acknowledged relationship 
of a parent to Welsh.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLANT, V.  

RICHARD W. THOMPSON, APPELLEE.  

735 N.W.2d 818 

Filed July 17, 2007. No. A-06-612.  

1. Sentences: Appeal and Error. Whether an appellate court is reviewing a sen
tence for its leniency or its excessiveness, a sentence imposed by a district court 
that is within the statutorily prescribed limits will not be disturbed on appeal unless 
there appears to be an abuse of the trial court's discretion.  

2. Judges: Words and Phrases. A judicial abuse of discretion exists only when 
the reasons or rulings of a trial judge are clearly untenable, unfairly depriving 
a litigant of a substantial right and denying a just result in matters submitted 
for disposition.  

3. Plea Bargains. Plea bargaining is an essential component of the administration 
of justice.
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4. Plea Bargains: Prosecuting Attorneys. When a plea rests in any significant 

degree on a promise or agreement of the prosecutor, so that it can be said to be part 
of the inducement or consideration, such promise must be fulfilled.  

5. Prosecuting Attorneys: Sentences: Appeal and Error. The prosecuting attorney 

in a felony case has a statutory right to appeal a sentence as excessively lenient if 

such attorney reasonably believes, based on all of the facts and circumstances of 

the particular case, that the sentence is excessively lenient.  

6. Plea Bargains: Contracts. A plea bargain is a contract.  
7. Contracts. A court is not free to rewrite a contract or to speculate as to terms of 

the contract which the parties have not seen fit to include.  
8. Waiver: Appeal and Error. The waiver of the right to appeal must be express 

and unambiguous.  
9. Waiver: Words and Phrases: Appeal and Error. The court decides whether the 

language of a plea agreement constitutes a waiver of appellate rights, which typi

cally employs more precise terms like "waiver" and "appeal." 

10. Plea Bargains: Sentences: Appeal and Error. Agreeing to remain silent at sen

tencing does not clearly and unambiguously give up the State's statutory right to 

seek appellate review of a sentence imposed.  

11. Plea Bargains: Contracts. Plea agreements are subject to contract law principles 

insofar as their application will ensure the defendant what is reasonably due him 

or her.  
12. Plea Bargains: Sentences: Appeal and Error. If a defendant wishes to condition 

his or her plea on the conferral of an incremental benefit-the prosecution's agree

ment to forgo its right to appeal any sentence imposed-he or she could insist that 

such a term be made part of the plea agreement.  
13. Plea Bargains: Waiver: Appeal and Error. To read a plea agreement, ex silentio, 

to include a waiver by the government of its right of appeal would give the defend

ant more than is reasonably due.  
14. Plea Bargains. While the government must be held to the promises it made in a 

plea agreement, it will not be bound to those it did not make.  

15. Sentences: Probation and Parole: Appeal and Error. When the State appeals 

from a sentence, contending that it is excessively lenient, an appellate court reviews 

the record for an abuse of discretion, and a grant of probation will not be disturbed 

unless there has been an abuse of discretion by the sentencing court.  

16. Sentences: Appeal and Error. The same scope of review applies in the lenient 

sentence context as in the excessive sentence context.  

17. : _ . In excessively lenient sentence cases, an appellate court does not 

review the sentence de novo and the standard is not what sentence the appellate 

court would have imposed.  
18. : . Neb. Rev. Stat. § 29-2322 (Reissue 1995) provides that an appellate 

court, upon a review of the record, shall determine whether a sentence imposed 

is excessively lenient, having regard for (1) the nature and circumstances of the 

offense; (2) the history and characteristics of the defendant; (3) the need for the 

sentence imposed (a) to afford adequate deterrence to criminal conduct; (b) to 

protect the public from further crimes of the defendant; (c) to reflect the serious

ness of the offense, to promote respect for the law, and to provide just punishment 

for the offense; and (d) to provide the defendant with needed educational or voca

tional training, medical care, or other correctional treatment in the most effective
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manner; and (4) any other matters appearing in the record which the appellate 
court deems pertinent.  

19. Presentence Reports. A presentence investigation and report shall include infor
mation regarding the offender's physical and mental condition.  

20. Judges: Sentences. In imposing a sentence, the characteristics of the defendant 
shall be considered by the sentencing judge.  

21. _ : . A sentencing judge has broad discretion as to the source and type of 
information, including personal observations, which may be used as assistance in 
determining the kind and extent of the punishment to be imposed.  

22. Sentences. The appropriateness of a sentence is necessarily a subjective judgment 
and includes the sentencing judge's observation of the defendant's demeanor and 
attitude and all the facts and circumstances surrounding the defendant's life.  

23. Sentences: Probation and Parole. Pursuant to Neb. Rev. Stat. § 29-2260 (Reissue 
1995), the trial court may withhold a sentence of imprisonment unless, having 
regard for the nature and circumstances of the crime as well as the history, char
acter, and condition of the offender, the court finds imprisonment is necessary 
for protection of the public because (1) there is a substantial risk that during the 
period of probation, the offender will engage in additional criminal conduct; (2) the 
offender is in need of correctional treatment that can be provided most effectively 
by commitment to a correctional facility; or (3) a lesser sentence will depreciate 
the seriousness of the offender's crime or promote disrespect for the law.  

24. Sentences. In determining whether a sentence of anything less than incarceration 
depreciates the seriousness of a crime, it is the function of the sentencing judge to 
evaluate the crime and the offender.  

25. Sentences: Appeal and Error. An appellate court's review for an abuse of 
discretion by the sentencing judge also includes consideration of the crime and 
the offender.  

26. Sentences. A sentence should fit the offender and not merely the crime.  
27. . A sentence not involving confinement is to be preferred to a sentence 

involving partial or total confinement in the absence of affirmative reasons to 
the contrary.  

28. Sentences: Probation and Parole. Justice may certainly be served by a sentence 
of probation. Whether justice is so served is a matter that is, in the first instance, 
properly left to the trial court.  

29. Sentences. Neb. Rev. Stat. § 29-2260(3) (Reissue 1995) contains considerations 
which shall be accorded weight in favor of withholding a sentence of imprison
ment, including, inter alia, whether the crime neither caused nor threatened serious 
harm, whether the offender acted under strong provocation, whether substantial 
grounds were present tending to excuse or justify the crime, and whether the victim 
induced or facilitated the commission of the crime.  

Appeal from the District Court for Cheyenne County: KRISTINE 
R. CECAVA, Judge. Affirmed.  

Jon Bruning, Attorney General, Jeffrey J. Lux, Special 
Assistant Attorney General, and Paul B. Schaub, Cheyenne 
County Attorney,. for appellant.
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INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.  

SIEVERS, Judge.  
INTRODUCTION 

Richard W. Thompson pled no contest to two counts of 
sexual assault of a child, and the district court for Cheyenne 
County sentenced Thompson to 5 years' intensive supervision 
probation on each count, to run consecutively. The State of 
Nebraska appeals the sentences imposed on Thompson as ex
cessively lenient. The first impression issue presented by this 
case is Thompson's claim that the State, by agreeing to "remain 
silent" at sentencing, has waived its right to appeal the district 
court's sentences as excessively lenient. We conclude that the 
State did not waive its right to appeal, and therefore, we address 
the merits of the State's contention on appeal that the sentences 
are excessively lenient.  

FACTUAL BACKGROUND 
On October 31, 2005, Thompson was charged with count I, 

sexual assault of a child; count II, sexual assault of a child; and 
count III, first degree sexual assault. Thompson was arraigned 
on November 8 and entered a plea of not guilty. Thereafter, a 
plea agreement was reached. Thompson's counsel put the plea 
agreement on the record, stating: "Thompson is prepared to 
enter a no contest plea to counts I and II, in exchange count 
III is going to be dismissed and at the time of sentencing 
the county attorney is going to remain silent." The Cheyenne 
County Attorney affirmed that such was the plea agreement 
by the simple statement, "That's right." And, upon inquiry by 
the court as to whether such was "your agreement," Thompson 
responded affirmatively on the record. Thompson pled no con
test to the two counts of sexual assault of a child, a factual basis 
was provided on the record, and the trial court accepted the 
plea and scheduled the sentencing hearing. We shall discuss the 
details of the crimes in our discussion of the sentences in the 
analysis section of our opinion.  

On May 23, 2006, a sentencing hearing was held. When the 
court asked if there was any evidence or recommendations to
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present, the State said that there was "no argument from the 
State." The State noted that this was "part of [the plea] agree
ment." The district court then sentenced Thompson as stated 
above, and the State has timely appealed.  

ASSIGNMENT OF ERROR 
The State contends that the district court abused its discretion 

by imposing excessively lenient sentences upon Thompson.  

STANDARD OF REVIEW 
[1,2] Whether an appellate court is reviewing a sentence 

for its leniency or its excessiveness, a sentence imposed by a 
district court that is within the statutorily prescribed limits will 
not be disturbed on appeal unless there appears to be an abuse 
of the trial court's discretion. State v. Rice, 269 Neb. 717, 695 
N.W.2d 418 (2005). A judicial abuse of discretion exists only 
when the reasons or rulings of a trial judge are clearly unten
able, unfairly depriving a litigant of a substantial right and 
denying a just result in matters submitted for disposition. Id.  

ANALYSIS 
Did State Waive Appellate Sentence Review by 
Agreeing to Remain Silent at Sentencing? 

We begin with Thompson's assertions that the State, by com
plaining on appeal that his sentences were excessively lenient 
after agreeing to stand silent at the sentencing hearing, is in 
violation of the parties' plea agreement and that "[t]his Court 
should enforce the plea agreement between Thompson and the 
State by dismissing this appeal." Brief for appellee at 9.  

[3-5] It is well established that plea bargaining is an essen
tial component of the administration of justice. See, Santobello 
v. New York, 404 U.S. 257, 92 S. Ct. 495, 30 L. Ed. 2d 427 
(1971); State v. Gonzalez-Faguaga, 266 Neb. 72, 662 N.W.2d 
581 (2003). "'[W]hen a plea rests in any significant degree 
on a promise or agreement of the prosecutor, so that it can be 
said to be part of the inducement or consideration, such prom
ise must be fulfilled."' State v. Gonzalez-Faguaga, 266 Neb. at 
77, 662 N.W.2d at 588, quoting Santobello v. New York, supra.  
There is no assertion that the prosecution did not live up to its 
agreement to "remain silent" at the time of sentencing. The
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State is given a statutory right to appeal a sentence as exces
sively lenient pursuant to Neb. Rev. Stat. § 29-2320 (Cum.  
Supp. 2006). Section 29-2320 provides that the prosecuting 
attorney in a felony case may appeal the sentence imposed "if 
such attorney reasonably believes, based on all of the facts and 
circumstances of the particular case, that the sentence is exces
sively lenient." 

Our research has not revealed any Nebraska precedent ad
dressing Thompson's argument that the State, after agreeing to 
remain silent at a defendant's sentencing hearing as part of a 
plea bargain, waives its right to appeal as excessively lenient a 
sentence which is within the statutory parameters. Thompson 
and the concurrence cite the following three cases from other 
jurisdictions to support the claim of waiver: Com. v. Fruehan, 
384 Pa. Super. 156, 557 A.2d 1093 (1989); People v Arriaga, 
199 Mich. App. 166, 501 N.W.2d 200 (1993); and State v. Wills, 
244 Kan. 62, 765 P.2d 1114 (1988). We find these cases to be 
distinguishable, unpersuasive, or both.  

In Fruehan, the defendant entered a guilty plea under a 
plea bargain in which the Commonwealth of Pennsylvania 
(the Commonwealth) agreed to stand mute with respect to 
the sentence to be imposed. After the sentence was imposed, 
the Commonwealth petitioned the trial court to reconsider the 
sentence, alleging that such sentence was excessively lenient.  
The Fruehan court noted: "The issue of first impression in this 
appeal is whether the Commonwealth should be allowed to 
appeal the discretionary aspects of a sentence after it agreed as 
part of a negotiated plea agreement to stand mute with respect 
to the sentence to be imposed by the trial court." 384 Pa. Super.  
at 157, 557 A.2d at 1093. The court first observed that "the 
sentence imposed by the trial court is within the limits autho
rized by the legislature and is not illegal" and noted that "the 
only attack which the Commonwealth has leveled against the 
sentence is that it represented an abuse of the sentencing court's 
discretion." Id. We note that under the applicable Pennsylvania 
statute, the "[aillowance of an appeal from the discretionary 
aspects of sentencing may be granted at the discretion of the 
[appellate court] where there appears to be a substantial ques
tion that an inappropriate sentence has been imposed." Id. at
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158, 557 A.2d at 1093. However, in Nebraska, the State's ap
peal is a matter of right, whereas in Pennsylvania, the appellate 
court has discretion whether to even consider the appeal.  

The Fruehan court further noted: "In determining whether 
a particular plea agreement has been breached, we look to 
'what the parties to this plea agreement reasonably understood 
to be the terms of the agreement."' Id. at 160, 557 A.2d at 
1094, quoting Paradiso v. United States, 689 F.2d 28 (2d Cir.  
1982). Ultimately, the Fruehan court found that "to allow the 
Commonwealth's appeal would be to permit it to breach its plea 
agreement and deprive the defendant of the benefits thereof." 
Id. at 157, 557 A.2d at 1093. The court specifically noted: 

[W]e have no difficulty in determining that the 
Commonwealth's post-sentencing motion was contrary 
to "what the parties to [the] plea agreement reason
ably understood to be the terms of the agreement." The 
Commonwealth had agreed to "stand mute" with respect 
to the sentence to be imposed; it could not consistently 
therewith move post-sentencing to have the [trial] court 
modify its sentence by changing a sentence of probation 
to a sentence of incarceration. That the request was made 
post-sentencing does not minimize the breach. A sentence 
is not final until the right of review has been exhausted or 
waived. Commonwealth v. Anderson, 304 Pa.Super. 476, 
482, 450 A.2d 1011, 1014 (1982).  

The Commonwealth cannot consistently with its agree
ment seek to effect a harsher sentence by using the back 
door of post-sentence review. To permit the Commonwealth 
in the instant case to importune the sentencing court post
sentencing to increase the sentence which it imposed 
would be to permit the Commonwealth to deprive the 
defendant-appellee of his bargain.. . . The Commonwealth 
agreed to stand mute with respect to the discretionary 
aspects of the sentence to be imposed by the court, and the 
defendant-appellee is entitled to have the Commonwealth 
abide by its agreement.  

Com. v. Fruehan, 384 Pa. Super. 156, 160-61, 557 A.2d 1093, 
1095 (1989). Thus, in Fruehan, the discretionary appeal that

770



STATE v. THOMPSON 771 

Cite as 15 Neb. App. 764 

the prosecution sought was "disallowed." Id. at 161, 557 A.2d 
at 1095. In Fruehan, the Commonwealth was found to have 
breached the plea agreement by a postsentence request of the 
sentencing court to increase the sentence. No such breach at 
the trial court level is involved in the present case, and mak
ing such a request of the sentencing court is a fundamentally 
different matter than the exercise of the State's statutorily 
granted right to have an appellate court---a different and higher 
court-review a sentence for an abuse of discretion. As a result, 
we find Fruehan to be distinguishable.  

In People v Arriaga, 199 Mich. App. 166, 501 N.W.2d 200 
(1993), the defendant pled guilty pursuant to a plea agreement.  
As part of the agreement, the prosecution agreed to take no 
position on the defendant's request for a sentence below the 
mandatory minimum. However, at the sentencing hearing, the 
prosecution argued that there were no substantial and com
pelling reasons for the court to depart from the mandatory mini
mum sentence. It is obvious that in Arriaga, a breach of the plea 
agreement by the prosecution occurred at the trial level, but as 
said, no such breach is present here.  

The trial court in Arriaga concluded that the defendant had 
presented substantial and compelling reasons to depart from 
the mandatory minimum sentence, and the prosecution ap
pealed, alleging that the trial court abused its discretion in its 
findings. However, the Arriaga court declined to reach that 
issue on appeal. The court, finding the rationale set forth in 
Fruehan to be persuasive, noted: "The prosecution in this case 
promised to take no position on the proposed sentencing de
parture. Although it is entitled to appeal from an unlawful 
sentence, the sentence imposed here was not unlawful. The 
trial court had discretion to depart from the statutory manda
tory minimum sentence." Arriaga, 199 Mich. App. at 169, 501 
N.W.2d at 201. Thus, the court "refuse[d] to condone the 
breach [of the plea agreement] by evaluating the trial court's 
discretion in sentencing [the] defendant as it did." Id. at 169, 
501 N.W.2d at 202. Therefore, the court in Arriaga simply 
held the prosecution to its agreement-a holding with which 
we have no disagreement. Because of a materially different
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procedural background, as well as an obvious breach of the 
plea agreement in the trial court, Arriaga is not persuasive 
authority on the issue before us.  

[6,7] In State v. Wills, 244 Kan. 62, 765 P.2d 1114 (1988), 
the prosecution promised in a plea agreement not to invoke 
the provisions of its habitual criminal act and to recommend 
that the sentences on three counts of theft and two counts of 
burglary run concurrently. The prosecution complied with the 
agreement, which would have yielded a total sentence of 3 to 10 
years' imprisonment on all counts, but the trial court imposed 
a total sentence of 6 to 20 years' imprisonment on all counts.  
The defendant moved to modify the sentence in the trial court.  
At the hearing on such motion, when asked for its view on the 
motion, the prosecution referred to a Kansas "Reception and 
Diagnostic Center" report as "'not what you would call a good 
report' and then concluded: "'It does not appear that a modi
fication is in order."' Id. at 63, 765 P.2d at 1115. The trial court 
denied the modification. On appeal, the Kansas Supreme Court 
stated that "a plea agreement which is silent as to post-sentence 
hearings is ambiguous." Id. at 68, 765 P.2d at 1119. The Kansas 
Supreme Court, after finding the plea agreement ambiguous, 
reasoned that "[w]here a statute is ambiguous, we require that it 
be strictly construed in favor of the accused." Id. at 69, 765 P.2d 
at 1120, citing State v. Magness, 240 Kan. 719, 732 P.2d 747 
(1987). The court said it found no compelling reason to adopt a 
different rule in interpreting ambiguous plea agreements. In our 
view, such conclusion throws aside any number of basic con
tractual principles that logically are applicable, given that plea 
agreements are contracts. See State v. Howe, 2 Neb. App. 766, 
514 N.W.2d 356 (1994) (finding that plea bargain is contract).  
One such basic principle which the Wills decision would obvi
ously negate is that a court is not free to rewrite a contract or to 
speculate as to terms of the contract which the parties have not 
seen fit to include. Honda Cars of Bellevue v. American Honda 
Motor Co., 261 Neb. 923, 628 N.W.2d 661 (2001).  

The Kansas court in Wills, supra, concluded that the de
fendant was entitled to have his motion to modify his sen
tence reheard by a different trial judge and that at the hearing, 
the prosecution would be bound by the plea agreement. In
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summary, not only is Wills procedurally and factually different 
than the instant case, the court in Wills finds an ambiguity re
garding appeal when such was not mentioned. Wills simply 
holds that the prosecution must live up to its plea agreement
a broad principle which is unassailable but which is not deter
minative in the present case, given the Kansas court's finding 
of ambiguity which is not present in the plea agreement before 
us. Thus, Wills is not persuasive authority in this case.  

[8-10] Given the general principle that courts are not to 
rewrite contracts to include what the parties did not, we find 
that what the plea agreement between Thompson and the State 
did not say is of the greatest import in resolving this issue when 
we note the general principle that the waiver of the right to 
appeal must be express and unambiguous. U.S. v. Hendrickson, 
22 F.3d 170 (7th Cir. 1994) (rejecting defendant's claim that 
government's appeal of sentence was breach of plea agreement 
on grounds of waiver and estoppel, when language of plea 
agreement did not demonstrate intent by either Hendrickson 
or government to waive right to appeal sentence imposed by 
district court). See, also, U.S. v. Wiggins, 905 F.2d 51 (4th Cir.  
1990). Furthermore, the U.S. Court of Appeals for the Eighth 
Circuit in U.S. v. Pepper, 412 F.3d 995, 997 (8th Cir. 2005), 
decided that the language of the plea agreement in that case 
was not "a waiver of appellate rights, which typically employs 
more precise terms like 'waiver' and 'appeal."' Accordingly, in 
the instant case, agreeing to "remain silent at sentencing" does 
not clearly and unambiguously give up the State's statutory 
right to seek appellate review.  

The simple and straightforward agreement of the prosecu
tor to remain silent at the time of sentencing does not in 
any way implicate, explicitly or implicitly, the prosecutor's 
statutory right to seek appellate review of a sentence that he or 
she believes is excessively lenient. Obviously, making such a 
waiver part of a plea agreement is a matter of the addition of a 
sentence or two to the agreement, be it oral or written. But we 
simply cannot manufacture a waiver of this important appellate 
right possessed by the State from language as straightforward 
and unambiguous as this plea agreement. With all due respect to 
our concurring colleague, we submit that Thompson's approach
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would create a waiver from thin air when none was expressed 
or even implied. The effect of such a position is that a prosecu
tor who agrees only to stand silent or mute at sentencing has 
somehow blithely agreed to accept whatever sentence the sen
tencing judge hands down-no matter how inappropriate it 
might be in a particular case for a particular defendant-even 
though the sentence is within statutory parameters. In so hold
ing, we bear in mind that Nebraska sentencing statutes provide 
a broad range of sentencing options in order to tailor sentences 
to the crime, the criminal, and societal interests.  

[11-14] Perhaps the most logical and clearly reasoned deci
sion supporting our view is found in U.S. v. Anderson, 921 F.2d 
335 (1st Cir. 1990), although it involves a written plea agree
ment detailing the charges to which James Dean Anderson 
would plead. In Anderson, the written plea agreement provided 
that the government would urge the trial court to apply the 
mandatory sentence of at least 15 years on each of several fire
arms possession counts under the Armed Career Criminal Act, 
18 U.S.C. § 924(e) (1988). The court dealt with two arguments 
from Anderson as to why the government was foreclosed from 
its appeal of the sentences imposed by the district court. The 
second argument advanced by Anderson was that the govern
ment had waived its right to appeal by not explicitly referencing 
that right in the agreement, contending that whereas Anderson 
insisted on including language in the written agreement reserv
ing his right to appeal the sentences imposed, the government 
made no such reservation and therefore waived recourse to a 
higher court. Because Anderson is so pertinent to our reasoning 
in this case, we quote at considerable length from the opinion 
of the U.S. Court of Appeals for the First Circuit as follows: 

It seems to us that this argument stands logic on its 
ear. It is black letter law that plea agreements, "though 
part and parcel of criminal jurisprudence, are subject to 
contract-law standards in certain respects." [U.S.] v. Hogan, 
862 F.2d 386, 388 (1st Cir.1988); see also United States v.  
Baldacchino, 762 F.2d 170, 179 (1st Cir. 1985) ("plea 
agreements are subject to contract law principles insofar 
as their application will [e]nsure the defendant what is 
reasonably due him"). Consistent with contract-law
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principles, we look to the language of the document, 
focusing squarely within its four corners. See Hogan, 862 
F.2d at 388. In this case, such scrutiny reveals an utter 
absence of any language conditioning defendant's plea on 
the government's waiver of appellate rights. To be sure, 
Anderson-citing the contract-law canon that any ambi
guity will be construed against the drafter-contends that 
such a condition should be inferred from the absence of 
language anent the government's right to appeal. But this 
is a bootstrap argument, conjuring up an ambiguity where 
none legitimately exists.  

On its face, the terms of the [plea agreement] are clear 
enough: the government promises to drop the "firearms 
transportation" charge in exchange for defendant's admis
sion of guilt on the two "firearms possession" charges. If 
defendant had wanted to condition his plea on the confer
ral of an incremental benefit-the prosecution's agreement 
to forgo its right to appeal any sentence imposed-he 
could have insisted that such a term be made part of the 

[plea agreement]. He did not do so. Under the circum
stances, we find no reason to grant him after the fact the 
benefit of a condition he failed to negotiate before the fact.  
To read the [plea agreement], ex silentio, to include a 
waiver by the government of its right of appeal would give 
defendant more than is reasonably due. See, e.g., United 
States v. Fentress, 792 F.2d 461, 464 (4th Cir.1986) ("While 
the government must be held to the promises it made [in 
a plea agreement], it will not be bound to those it did 
not make.").  

We believe it would open Pandora's jar to adopt so free
form an interpretation of plea bargains as Anderson urges.  
The Court has cautioned in connection with plea agree
ments that it is error for an appellate court "to imply as a 
matter of law a term which the parties themselves did not 
agree upon." United States v. Benchimol, 471 U.S. 453, 
456, 105 S.Ct. 2103, 2105, 85 L.Ed.2d 462 (1985) (per 
curiam). Under traditional contract principles, we should 
take an opposite tack, treating a plea agreement as a fully 
integrated contract and enforcing it according to its tenor,
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unfestooned with covenants the parties did not see fit 
to mention.  

U.S. v. Anderson, 921 F.2d 335, 337-38 (1st Cir. 1990).  
In the present case, the very simple and basic plea agree

ment, albeit oral but on the record, was not festooned with a 
waiver of the State's right of appellate review. There is such a 
substantial and longstanding body of Nebraska jurisprudence 
according substantial discretion to the sentencing judge that 
citation of authority is superfluous. But, if that discretion is to 
be unfettered and "unexaminable" discretion, the State's waiver 
of its right of appellate review must actually be part of the 
agreement rather than judicially created from a plea agreement 
that fails to even mention such a condition. In short, we enforce 
the agreement that was made rather than expand it by judicial 
fiat, and we hold that the State did not waive its statutory right 
to appellate review of the trial court's sentences.  

Sentences.  
We cannot pretend to be unaware that the sentences im

posed, in conjunction with certain comments made by the trial 
judge at sentencing, created a brief nationwide firestorm of 
critical publicity. After a complete review of the record, par
ticularly the presentence investigation report (PSI), we find that 
the sentences were not an abuse of the trial judge's discretion, 
and we therefore affirm the district court's sentences for the 
reasons that follow.  

[15-17] When the State appeals from a sentence, contend
ing that it is excessively lenient, an appellate court reviews 
the record for an abuse of discretion, and a grant of probation 
will not be disturbed unless there has been an abuse of dis
cretion by the sentencing court. State v. Detweiler, 249 Neb.  
485, 544 N.W.2d 83 (1996). In State v. Jallen, 218 Neb. 882, 
359 N.W.2d 816 (1984), the court held that the same scope of 
review applies in the lenient sentence context as in the exces
sive sentence context. A judicial abuse of discretion exists 
only when the reasons or rulings of a trial judge are clearly 
untenable, unfairly depriving a litigant of a substantial right 
and denying a just result in matters submitted for disposition.  
See State v. Irons, 254 Neb. 18, 574 N.W.2d 144 (1998). In 
cases such as this, we do not review the sentence de novo and
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the standard is not what sentence we would have imposed. See 

State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999).  
The State attacks the sentences on a variety of grounds, 

although we do not detail nor dissect all arguments advanced 
in their lengthy brief. The State's principal arguments, summa
rized, appear to be that (1) the trial judge's comments evidence 
consideration of an improper factor-Thompson's physical stat

ure, (2) Thompson is a sexual predator who "groomed" his 

victim, (3) Thompson is at risk to reoffend, (4) Thompson is 

an abuser of his girlfriend and did not complete the counsel

ing he was to get to avoid prosecution for that offense, and (5) 
Thompson is unrepentant.  

Sentencing Judge's Comments.  
[18] After listening to comments from defense counsel at the 

sentencing hearing, the district judge commented as follows 
before imposing the probationary sentences: 

What you have done is absolutely inexcusable. Absolutely 
wrong. You will never have any idea of how deeply you 
have harmed this child. You are an adult. You betrayed the 
trust and you betrayed it not only at a psychological but 
a physical level . . . . You've earned your way to prison.  

So, I'm sitting here thinking this guy has earned his way 
to prison but then I look at you and I look at your physi
cal size. I look at your basic ability to cope with people 
and, quite frankly, I shake to think of what might hap
pen to you in prison because I don't think you'll do well 
in prison. . . . I was relieved to know that the people who 

evaluated you - you are a sex offender, okay. You did 
this and you did it to a child. That means that at some 
level you have a sexual preference to children. That 
doesn't make you a hunter, the predator that we hear 
about on [television] all the time. I was very relieved to 
know that you do not fit in that category of human being 
because that gives me more leeway to not send you to 
prison. But you need to understand I am going to try to 
put together some kind of order that will keep you out of 
prison. But you need to understand that if you don't fol
low it right to the "T" I have to put you in prison. If you 
can't structure your behavior so that you are safe and
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other people are safe out in the community then I have to 
structure it with prison.  

Neb. Rev. Stat. § 29-2322 (Reissue 1995) states in relevant 
part: 

[T]he appellate court, upon a review of the record, shall 
determine whether the sentence imposed is excessively 
lenient, having regard for: 

(1) The nature and circumstances of the offense; 
(2) The history and characteristics of the defendant; 
(3) The need for the sentence imposed: 
(a) To afford adequate deterrence to criminal conduct; 
(b) To protect the public from further crimes of the 

defendant; 
(c) To reflect the seriousness of the offense, to promote 

respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational 
or vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
appellate court deems pertinent.  

[19-21] Neb. Rev. Stat. § 29-2261(3) (Cum. Supp. 2006) 
provides that "[t]he presentence investigation and report shall 
include . . . the offender's . . . physical and mental condition . .  
. ." And, § 29-2322(2) mandates consideration of the "char
acteristics of the defendant." Therefore, the State's proposition 
that the trial court improperly considered Thompson's physi
cal stature, or that we cannot, is simply incorrect given this 
statutory language. Additionally, a sentencing judge has broad 
discretion as to the source and type of information, including 
personal observations, which may be used as assistance in de
termining the kind and extent of the punishment to be imposed.  
State v. Pattno, 254 Neb. 733, 579 N.W.2d 503 (1998).  

Thompson stands 5 feet 2 inches tall and weighs 125 to 130 
pounds. Thompson's size and how that "physical condition" 
will affect him in a prison setting is a relevant consideration.  
However, given other matters found in the PSI, which mat
ters we will detail shortly, we have no doubt that Thompson's 
physical stature, although specifically mentioned, was but a
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minor point in the trial court's sentencing decision. However, 
before turning to the PSI, we note that because probation rather 

than imprisonment was imposed, Neb. Rev. Stat. § 29-2260 

(Reissue 1995) is implicated. Section 29-2260 provides in per
tinent part: 

[T]he court may withhold sentence of imprisonment un

less, having regard to the nature and circumstances of 

the crime and the history, character, and condition of the 

offender, the court finds that imprisonment of the offender 
is necessary for protection of the public because: 

(a) The risk is substantial that during the period of 

probation the offender will engage in additional criminal 
conduct; 

(b) The offender is in need of correctional treatment that 

can be provided most effectively by commitment to a cor
rectional facility; or 

(c) A lesser sentence will depreciate the seriousness of 

the offender's crime or promote disrespect for law.  

(3) The following grounds, while not controlling the 

discretion of the court, shall be accorded weight in favor 

of withholding sentence of imprisonment: 
(a) The crime neither caused nor threatened serious 

harm; 
(b) The offender did not contemplate that his or her 

crime would cause or threaten serious harm; 
(c) The offender acted under strong provocation; 
(d) Substantial grounds were present tending to excuse 

or justify the crime, though failing to establish a defense; 
(e) The victim of the crime induced or facilitated com

mission of the crime; 
(f) The offender has compensated or will compensate 

the victim of his or her crime for the damage or injury the 
victim sustained; 

(g) The offender has no history of prior delinquency 
or criminal activity and has led a law-abiding life for a 

substantial period of time before the commission of the 

crime; 
(h) The crime was the result of circumstances unlikely 

to recur;
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(i) The character and attitudes of the offender indicate 
that he or she is unlikely to commit another crime; 

(j) The offender is likely to respond affirmatively to 
probationary treatment; and 

(k) Imprisonment of the offender would entail excessive 
hardship to his or her dependents.  

[22] Clearly, our considerations found in § 29-2322, when 
addressing an excessively lenient sentence appeal, and the trial 
court's considerations found in § 29-2260, when withholding 
imprisonment and imposing probation, overlap. That said, we 
have considered the PSI in light of the considerations in both 
statutes. We now set forth the most important information found 
in the comprehensive PSI. But, at the outset, we recognize that 
parts of the PSI support probationary sentences while other 
aspects of the PSI suggest that incarceration is appropriate. In 
other words, this sentencing decision, like many such judicial 
decisions, is not formulaic, nor is it simply a matter of doctrine.  
The appropriateness of a sentence is necessarily a subjective 
judgment and includes the sentencing judge's observation of 
the defendant's demeanor and attitude and all the facts and cir
cumstances surrounding the defendant's life. State v. Bell, 242 
Neb. 138, 493 N.W.2d 339 (1992).  

Thompson was born out of wedlock in Sidney, Nebraska, on 
July 10, 1955. He never knew his father and had no siblings.  
His mother never married and died in late 2005 at the age of 
80. Thompson described a good and loving relationship with 
his mother and said that her passing was extremely hard on him.  
Thompson is a high school graduate, but according to testing, 
he has less than average intelligence. He has been employed 
throughout his life since age 17, and his employer at the time 
of the PSI indicated that if Thompson was not incarcerated, 
he would retain his employment with them. He was earning 
approximately $1,100 per month.  

Before these convictions, Thompson had two convictions in 
the 1980's for driving under the influence, but no conviction 
since 1988 for even so much as a traffic ticket. In April 2005, 
as a result of a domestic altercation between Thompson and the 
woman with whom he was living, C.G., he was charged with 
third degree assault and cruelty toward a child, but he was not
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prosecuted on the condition that he seek counseling and abide 

by the counselor's recommendations. The record indicates that 

during this domestic altercation, Thompson pushed C.G., caus

ing her to fall and sustain a bruise; shook his fist at her; and 

pushed C.G.'s daughter when she tried to intervene. While 

the State argues that Thompson's failure to complete this re

quired counseling militates against probation in this case, the 
record shows that he contacted a counselor and had four ses

sions with the counselor before the current situation arose in 
October 2005.  

The victim in this case, E.G., was the daughter of C.G., the 
woman who began dating Thompson and subsequently lived 

with him upon moving to Sidney with her two children in 

April 2004. E.G. was 12 years old at the time she, her younger 
brother, and her mother began living with Thompson. E.G.  

reported six occasions of sexual contact by Thompson between 

July 2005 and September of that year, when the living arrange
ment between Thompson, C.G., and her children ended.  

E.G. recounted that Thompson rubbed her vaginal area out
side of her clothing on two occasions and that during one such 
occasion, he attempted to briefly penetrate her digitally, but he 

stopped when she asked him to stop. There were three occa
sions recounted by E.G. when Thompson, who was clothed, 
laid on top of her and rubbed against her genital area through 
her clothes. E.G. recounted that on two of those occasions, 
Thompson kissed her breasts. Thompson also kissed E.G. on 
the mouth a number of times. E.G. did not describe any attempt 

at penile penetration. E.G. described Thompson as gentle and 
said that he did not threaten her in any way. She also described 
these encounters as being very brief in duration and stated that 

such ended when he voluntarily stopped and left. No ejacula
tion was reported by E.G. When taken in for questioning by 

police, Thompson was highly emotional, was crying, and ulti
mately admitted the core of the allegations to the officer.  

E.G. completed a victim impact statement in which she re
counted the following: 

I don't trust men. I worry about what they want to do to 
me. I'm afraid to live with mom and her new boyfriend 
because of what [Thompson] did to me.
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... I worry about other kids knowing what [Thompson] 
did to me. This makes me feel different.  

. . . I think [Thompson] should go to prison so he 
doesn't do it to any other girls.  

A licensed mental health professional who saw E.G.-although 
we cannot discern from the PSI the nature, length, or frequency 
of any therapy-also completed a victim impact statement 
form, on which she stated: 

[E.G.] does not trust her own judgment. This is directly 
related to [Thompson's] gradual grooming and seduction 
of [E.G., who] truly believed [Thompson] cared about her 
and would not harm her or do anything that was wrong.  
[E.G.] is also having a multitude of social problems that 
stem from her feelings of being different now that this has 
happened. She is still suffering from feelings of shame, 
embarrassment and guilt that will take a great deal of 
time to work through. [E.G.] was horrifically used, abused 
and betrayed by this man and will continue to need ex
tensive therapy to help her recover from this tragic viola
tion. He not only violated her physically but emotionally 
and spiritually.  

This therapist also offered the following opinions to the trial 
court on the victim impact statement form: 

I think that [Thompson] should be sentenced to 10 years 
in prison. I realize that this is his first offense that he has 
been arrested for but I have every reason to believe that 
this is not the first time that he has molested a child.  

After listening in great detail to the seduction and 
molestation of [E.G.,] I have no doubt that [Thompson] 
has molested other children in the past. If he is not held 
accountable for this he will continue to molest other girls.  
But rest assured he will get better at it.  

Other than this statement, there is absolutely no evidence 
to support the conclusion that Thompson has victimized any 
other child or adult female, and the claim that he purposefully 
"groomed" E.G. is contradicted by others involved in the pre
sentence evaluation of Thompson.
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The psychologist who performed a mental status examina
tion of Thompson which included the "Minnesota Multiphasic 
Personality Inventory" considered Thompson's results to be 
valid. The psychologist stated as follows regarding the result of 
such testing: 

Persons with [Thompson's] profile are often seen as rather 
dependent and often unable or unwilling to meet their 
own needs but instead looking for others to do so. A his
tory of repressed hostility and anger is common in this 
profile type. Denial is usually the defense mechanism of 
choice. A difficulty in treatment of individuals with this 
profile type is getting them to accept responsibility for 
their own behavior. The profile indicates that [Thompson] 
is likely to be suspicious of others, overly sensitive to re
jection, impulsive, and lacking in insight. The profile does 
not indicate that [Thompson] is presently suffering from 
psychotic disorder or thinking impairment. He is likely to 
keep to himself and have difficulty establishing and main
taining relationships. This profile does not show a high 
potential for substance abuse/alcohol addiction.  

[Thompson's] tendency is to act without thinking 
in a rather immature reaction style. He does not appear to 
meet criteria for pedophilia. The present offense appears 
to be one more of impulse control and lack of judgment 
and does not appear to include any violence or "groom
ing". There are no known previous sexual offenses with 
adults or children. It is noted that the victim in this case 
is post pubescent. Testing shows [Thompson] to be rather 
immature and self-centered, but he does not show indi
cations of psychopathy or psychosis. Sexual offenders 
with this profile are usually best managed by requiring 
no unsupervised contact with vulnerable potential vic
tims, requirement of lack of use of drugs and alcohol to 
prevent further diminishment of judgment, and long term 
probation/parole oversight to ensure compliance. He can 
be characterized as an immature/opportunistic offender 
rather than an aggressive offender. Ongoing counseling 
services may be of benefit to this individual if he is able



15 NEBRASKA APPELLATE REPORTS

to work through his denial... . As noted in the diagnostic 
impression this patient does not appear to meet criteria 
for classification as a sexual psychopath, sexual predator, 
or similar classifications.  

As part of the probation officer's investigation, the probation 
officer administered the "Sexual Adjustment Inventory" (SAI) to 
Thompson. Pertinent scores and comments from the SAI report 
are as follows: 

SEXUAL ADJUSTMENT SCALE:LOW RISK RANGE 
RISK PERCENTILE:8 

This person's score on the Sexual Adjustment Scale 
is in the Low Risk (zero to 39th percentile) range. This 
response pattern indicates a rather normal and generally 
satisfactory sexual adjustment. ...  
CHILD MOLEST SCALE:PROBLEM RISK RANGE 
RISK PERCENTILE:73 

This offender's response pattern on the Child Molest 
Scale is in the Problem Risk (70 to 89th percentile) range.  
Problematic child molest behavioral (pedophilia) indica
tors are present. Review court-related records carefully for 
prior sex-related offenses or convictions....  
SEXUAL ASSAULT SCALE:MEDIUM RISK RANGE 
RISK PERCENTILE:69 

This person's score on the Sexual Assault (Rape) Scale 
is in the Medium Risk (40 to 69th percentile) range. Some 
indicators of sex-related anger, hostility and aggression 
are evident. However, an established pattern of sexual 
assaultive behavior is not present....  
INCEST SCALE:LOW RISK RANGE 
RISK PERCENTILE:0 

This individual's score on the Incest Scale is in the 
Low Risk (zero to 39th percentile) range. Low risk scorers 
reveal few, if any, indicators of incestuous behavior.  
EXHIBITIONISM SCALE:LOW RISK RANGE 
RISK PERCENTILE:O 

This person's response pattern on the Exhibitionism 
Scale is in the Low Risk (zero to 39th percentile) range.  
Low risk range scorers typically do not expose their sex 
organs to unsuspecting persons. This is a Low risk exhibi
tionism profile.
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The SAI report also contains scores and comments for an alco
hol scale, a drug scale, a violence scale, and an antisocial scale.  
Thompson's risk percentiles were classified as low in all four 
of these categories with scores of 6, 0, 8, and 0, respectively.  
Significantly, the antisocial scale and its accompanying com
ments provide in part: 

ANTISOCIAL SCALE:LOW RISK RANGE 
RISK PERCENTILE:O 

Few, if any, indicators of repeated lying, deceit, or 
chronic inability to conform to society are present. A 
moral or ethical blunting is not evident. This person is 
capable of affection, sympathy and remorse. Low risk 
usually is not associated with antisocial tendencies. Indeed, 
low risk is characterized by responsibility, emotional sta
bility and capability of maintaining significant relation
ships and loyalties.  

Within the PSI is Thompson's handwritten statement that 
contains his admission of wrongdoing and his acknowledgment 
that he hurt E.G. as well as family and friends. It contains a 
number of assertions that he will never repeat this mistake. The 
State argues that his letter is overly focused on his own pain 
and suffering from these events rather than on that of his victim.  
There is certainly an element of that in his letter. For example, 
he stated: 

I know that I will never ever do something like this again 
[be]cause what it has done to me mentally and how bad 
it has hurt me, and it isn't worth the pain to go through 
it again because I have suffered in my mind and hurt so 
much that I know I would not do it again.  

However, his letter expresses his remorse and acknowledges 
that he hurt E.G. For example, he wrote: "And knowing that I 
have also hurt [E.G.] too because the way she loved me as her 
dad[d]y . . . ." 

Finally, we quote in part the "Summary/Evaluation" section 
of the report by the district probation officer: 

With regards to the sentence in this case, it does 
not appear a term of imprisonment at the Nebraska 
Correctional Complex would be required, rather 
[Thompson] may benefit from services that could be
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provided during a term of Intensive Supervised Probation 
(ISP). In addition to the standard terms of ISP, this officer 
would ask the Court that specific conditions of probation 
be included. [Thompson] should be ordered to complete a 
letter of apology to the victim and her family. Additional 
conditions would include [Thompson's] being prohibited 
from becoming involved in a relationship with someone 
who has young children or with someone who is around 
and/or caring for young children. A condition of proba
tion that prohibits [Thompson] from purchasing or being 
in possession of pornographic material would also be 
recommended.  

[23] We now turn to § 29-2260, which provides that the trial 
court may withhold a sentence of imprisonment unless, having 
regard for the nature and circumstances of the crime as well as 
the history, character, and condition of the offender, the court 
finds that imprisonment is necessary for protection of the pub
lic because (1) there is a substantial risk that during the period 
of probation, the offender will engage in additional criminal 
conduct; (2) the offender is in need of correctional treatment 
that can be provided most effectively by commitment to a cor
rectional facility; or (3) a lesser sentence will depreciate the 
seriousness of the offender's crime or promote disrespect for 
the law.  

The first of the three factors addresses whether there is a 
substantial risk that during the period of probation the offender 
will engage in additional criminal conduct. In this regard, the 
only assertion that Thompson will reoffend is that made by 
E.G.'s counselor, but she has had no contact with Thompson 
and her information comes solely from the victim. In con
trast, the psychologist who evaluated Thompson found no evi
dence of violence or grooming and found no known previous 
sexual offenses with either adults or children. The psychologist 
concluded that Thompson is not a pedophile, but, rather, that 
Thompson's offenses in this case stem from poor judgment 
and a lack of impulse control. The psychologist unequivocally 
stated that Thompson does not meet the criteria for classifica
tion "as a sexual psychopath, sexual predator, or similar classi
fications." Additionally, Thompson's score on the SAI indicates
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"a rather normal and generally satisfactory sexual adjustment." 
While the SAI indicates some risk for child molestation, 
Thompson's SAI shows that he is at low risk for incest, exhi
bitionism, alcohol problems, drug problems, and violence and 

that he does not show any antisocial tendencies. The SAI 
also found that Thompson is capable of affection, sympathy, 
remorse, responsibility, and emotional stability.  

The second factor under § 29-2260 is that the offender is 
in need of correctional treatment that can be provided most 
effectively by commitment to a correctional facility. The PSI 
reveals and the probation officer specifically recommends that 
intensive supervision probation, not incarceration, is appro
priate in this case. There is no showing in the PSI that the 
assistance Thompson needs is most effectively provided at a 
correctional facility.  

The third factor addresses whether a lesser sentence will 

depreciate the seriousness of the offender's crime or promote 
disrespect for the law. Of the statutory considerations to withhold 

imprisonment, this is obviously the most subjective. Clearly, the 
victim and her counselor seek imprisonment, and we assume 
that they would hold the view that anything less than impris
onment depreciates the seriousness of Thompson's crimes and 
promotes disrespect for the law. However, the statute requires 
consideration of the history, character, and condition of the 
offender, which, when summarized, reveals a person of low to 
average intelligence who has been a law-abiding citizen, other 
than two youthful driving while intoxicated convictions and the 
current conviction, and a person who has remained employed 
and has had meaningful relationships with his mother, extended 
family, friends, and his employer. In short, while Thompson's 
molestation of E.G. has clearly been hurtful and harmful to her, 
he is not a person who has led an irresponsible life; nor does 
the PSI suggest that at his core, he is an inherently bad, evil, or 
dangerous person. He did, however, commit horrific acts violat
ing a young girl's trust and affection for him.  

[24-28] While there is a temptation on a visceral level to 
conclude that anything less than incarceration depreciates the 
seriousness of crimes of this sort, it is the function of the sen
tencing judge, in the first instance, to evaluate the crime and the
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offender. Our appellate review for an abuse of discretion also 
includes consideration of the crime and the offender. It has long 
been recognized that a sentence should fit the offender and not 
merely the crime. See Williams v. New York, 337 U.S. 241, 69 
S. Ct. 1079, 93 L. Ed. 1337 (1949). As stated by the Nebraska 
Supreme Court in State v. Harrison, 255 Neb. 990, 1005, 588 
N.W.2d 556, 565 (1999): 

Indeed, this court has repeatedly recognized the impor
tance of probation to our system of criminal justice, stat
ing that "'"[a] sentence not involving confinement is to be 
preferred to a sentence involving partial or total confine
ment in the absence of affirmative reasons to the contrary." 
. . ."' State v. Javins, 199 Neb. 38, 40-41, 255 N.W.2d 872, 
874 (1977), quoting State v. Shonkwiler, 187 Neb. 747, 
194 N.W.2d 172 (1972). Thus, "justice" may certainly be 
served by a sentence of probation. Whether justice is so 
served is a matter that is, in the first instance, properly left 
to the trial court.  

[29] Section 29-2260(3) contains considerations which shall 
be accorded weight in favor of withholding a sentence of im
prisonment, including, inter alia, whether the crime neither 
caused nor threatened serious harm, whether the offender acted 
under strong provocation, whether substantial grounds were 
present tending to excuse or justify the crime, and whether the 
victim induced or facilitated the commission of the crime. The 
record does not support a conclusion that any of these factors are 
present, which conclusion would militate in favor of withhold
ing imprisonment, and thus, the probationary sentences are not 
justified by these factors. But the inquiry does not end here.  

With respect to our obligation upon review of a sentence 
claimed to be excessively lenient, we are to have regard for 
the nature and circumstances of the offense, the history and 
characteristics of the defendant, and the need for the sentence 
imposed to afford adequate deterrence to criminal conduct, to 
protect the public from the defendant, and to reflect the seri
ousness of the offense and provide just punishment as well as 
to provide the defendant with needed correctional treatment 
in the most effective manner. See § 29-2322. We have already 
discussed these factors at various points in our analysis, except
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we have not examined in any detail the sentences imposed, 
beyond simply stating that they are two 5-year terms of inten
sive supervision probation, to run consecutively. It is important 
to detail some of the requirements of Thompson's probationary 
sentences so that the reader knows that it is not simply a "get 
out of jail free card." 

Under the terms of Thompson's probation, he must be em

ployed or attend school and he must avoid contact with persons 
having criminal records. He cannot leave Cheyenne County 
without the permission of his probation officer. He must abstain 
from the use and possession of alcohol and submit, upon request 
of his probation officer, to a chemical test of his blood, breath, 
or urine. He cannot associate with anyone who possesses fire
arms. He must serve up to 180 days of electronic monitoring.  
He is subject to a curfew set by his probation officer. He cannot 
frequent premises specializing in the sale or consumption of 
alcohol. He shall enroll in and successfully complete counsel
ing for sexual behavior, as directed by his probation officer. He 
shall write an apology to his victim. He shall never be unsuper
vised when a person under the age of 18 is present. He cannot 
have a dating relationship with anyone who has children under 
the age of 18 or who cares for children under such age, nor 
can he live with anyone under the age of 18. He shall not pos
sess any pornography and shall have no computer access in his 
home. Finally, Thompson is to serve 30 days in the Cheyenne 
County jail, which was to begin January 1, 2007, and serve 
another 30 days beginning on January 1 of each year that he 
is on probation, although such imprisonment may be waived 
by his probation officer. If Thompson violates the terms of his 
probation-which is not only supervised, but strict and demand
ing-he is subject to the filing of a motion to revoke his proba
tion and be sentenced anew. Thompson has agreed to each and 

every one of these conditions of his probation.  

CONCLUSION 
The PSI that was in the hands of the district judge before 

imposition of these sentences contains abundant and logical 
justification for ordering probation-the terms of which are strict 
and demanding-rather than incarceration. After our review of
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the crimes, the sentences, and the information in the PSI, we 
have no hesitancy in saying that the sentences are not an abuse 
of discretion and, therefore, are not excessively lenient.  

We have taken great care for a specific reason to detail in
formation in the PSI, which information has not been, and 
would not otherwise be, available to the public and media. Our 
reason for doing so is to illustrate that if the sentencing judge 
went awry in this case, it was only in failing to provide a more 
detailed explanation on the record of the multiple factors in 
the PSI which clearly justified the probationary sentences she 
imposed. Such failure caused the trial judge's brief mention 
of Thompson's small physical stature to become the focus 
of attention, when in reality it was but a minor point. Of far 
greater consequence is the fact that the examination by a clini
cal psychologist and the results of the SAI all strongly indicate 
that Thompson is neither a pedophile nor a sexual predator, 
but, rather, that his crimes stemmed from poor judgment and a 
lack of impulse control. Of equal importance is the fact that the 
probation officer recommended the sentences imposed by the 
trial judge. By saying this, we by no means minimize the seri
ousness of the crimes or the pain and damage which Thompson 
has inflicted upon his victim. Nonetheless, the PSI reveals that 
he is unlikely to reoffend-and the terms of his probationary 
program are strictly structured to ensure that this does not hap
pen-and he was told in no uncertain terms that he would be 
treated harshly if he fails probation.  

Because the trial judge did not abuse her discretion in sen
tencing Thompson, we affirm.  

AFFIRMED.  
INBODY, Chief Judge, concurring.  
I respectfully concur with the result reached by the majority; 

however, I write separately because I reach this result for differ
ent reasons than those of the majority.  

The State alleges that the sentences imposed upon Thompson 
by the district court were excessively lenient. In support of this 
allegation, the State contends that the district court abused its 
discretion when it considered impermissible, irrelevant, and 
inappropriate factors in imposing its sentences, such factors 
as Thompson's physical size and "his ability to 'cope' with

790



STATE v. THOMPSON 791 

Cite as 15 Neb. App. 764 

other inmates in prison." Brief for appellant at 20. Conversely, 
Thompson asserts that the State, by complaining that his sen
tences were excessively lenient after agreeing to stand silent 
at the sentencing hearing, is in violation of the parties' plea 
agreement, and asserts that "[t]his Court should enforce the 
plea agreement between Thompson and the State by dismissing 
this appeal." Brief for appellee at 9.  

It is well established that plea bargaining is an essential com
ponent of the administration of justice. See, Santobello v. New 
York, 404 U.S. 257, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971); 
State v. Gonzalez-Faguaga, 266 Neb. 72, 662 N.W.2d 581 
(2003). The benefits to be derived from plea bargaining, how
ever, presuppose fairness in securing agreement between an 
accused and a prosecutor. Id. Thus, when a plea rests in any 
significant degree on a promise or agreement of the prosecutor, 
so that it can be said to be part of the inducement or consider
ation, such promise must be fulfilled. Id.  

A plea bargain is a contract, the terms of which necessarily 
must be interpreted in light of the parties' reasonable expecta
tions. The resolution of each case depends upon the essence of 
the particular agreement and the government's conduct relating 
to its obligations in that case. State v. Alba, 13 Neb. App. 519, 
697 N.W.2d 295 (2005).  

My research has not revealed any Nebraska cases directly 
on point with the issue of whether the State waives its right to 
appeal a discretionary sentence as excessively lenient when it 
agrees to stand silent at the defendant's sentencing hearing as 
part of a plea bargain. In support of Thompson's proposition 
that the State waived its right to appeal his sentences as ex
cessively lenient, he cites three cases from other jurisdictions: 
Com. v. Fruehan, 384 Pa. Super. 156, 557 A.2d 1093 (1989); 
People v Arriaga, 199 Mich. App. 166, 501 N.W.2d 200 (1993); 
and State v. Wills, 244 Kan. 62, 765 P.2d 1114 (1988). Out of 
these three cases, I believe that Fruehan presents the factual 
situation most similar to that seen in the instant case.  

In Fruehan, the court indicated that "[t]he issue of first im
pression in this appeal is whether the Commonwealth should be 
allowed to appeal the discretionary aspects of a sentence after 
it agreed as part of a negotiated plea agreement to stand mute
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with respect to the sentence to be imposed by the trial court." 
384 Pa. Super. at 157, 557 A.2d at 1093. The court, noting that 
"the sentence imposed by the trial court is within the limits 
authorized by the legislature and is not illegal," provided that, 
similar to our case, "the only attack which the Commonwealth 
has leveled against the sentence is that it represented an abuse 
of the sentencing court's discretion." Id.  

The court noted that "a plea agreement by the Commonwealth 
to make no sentencing recommendation does not preclude it 
from correcting misinformation presented to the court by the 
defendant" and that it does not "prevent the Commonwealth 
from resisting a post-sentencing request by a defendant to re
duce the sentence imposed by the court." Id. at 159, 557 A.2d 
at 1094. However, the court further noted that "[i]n determin
ing whether a particular plea agreement has been breached, 
we look to 'what the parties to this plea agreement reasonably 
understood to be the terms of the agreement."' Id. at 160, 557 
A.2d at 1094, quoting Paradiso v. United States, 689 F.2d 28 
(2d Cir. 1982).  

In the end, the Fruehan court found that "to allow the 
Commonwealth's appeal would be to permit it to breach its plea 
agreement and deprive the defendant of the benefits thereof." 
Id. at 157, 557 A.2d at 1093. The court further provided: 

[W]e have no difficulty in determining that the 
Commonwealth's post-sentencing motion was contrary 
to "what the parties to [the] plea agreement reason
ably understood to be the terms of the agreement." The 
Commonwealth had agreed to "stand mute" with respect 
to the sentence to be imposed; it could not consistently 
therewith move post-sentencing to have the [trial] court 
modify its sentence by changing a sentence of probation 
to a sentence of incarceration. That the request was made 
post-sentencing does not minimize the breach. A sentence 
is not final until the right of review has been exhausted or 
waived. Commonwealth v. Anderson, 304 Pa.Super. 476, 
482, 450 A.2d 1011, 1014 (1982).  

The Commonwealth cannot consistently with its agree
ment seek to effect a harsher sentence by using the back 
door of post-sentence review. To permit the Commonwealth
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in the instant case to importune the sentencing court post
sentencing to increase the sentence which it imposed 
would be to permit the Commonwealth to deprive the 
defendant-appellee of his bargain. The trial court, under
standably, declined to consider the Commonwealth's peti
tion. If this Court were to allow the Commonwealth's 
appeal and thereafter conclude that the defendant-appellee 
should be resentenced, we, too, would thereby condone 
the Commonwealth's breach of its plea agreement and aid 
in depriving appellee of the benefits of his agreement. In 
that event, the Commonwealth would have been allowed 
to say, in effect, that only a sentence of imprisonment was 
satisfactory. We decline to permit this. The Commonwealth 
agreed to stand mute with respect to the discretionary 
aspects of the sentence to be imposed by the court, and the 
defendant-appellee is entitled to have the Commonwealth 
abide by its agreement.  

Com. v. Fruehan, 384 Pa. Super. 156, at 160-61, 557 A.2d 1093, 
1095 (1989).  

In People v Arriaga, 199 Mich. App. 166, 501 N.W.2d 200 
(1993), as part of a plea agreement, the prosecution agreed to 
take no position on the defendant's request for a sentence below 
the mandatory minimum. However, at the sentencing hearing, 
the prosecution argued that there were no substantial and com
pelling reasons for the court to depart from the mandatory min
imum sentence. The trial court concluded that due to the plea 
agreement, the prosecution could take no position regarding the 
defendant's sentencing request. The trial court concluded that 
the defendant had presented substantial and compelling reasons 
to depart from the mandatory minimum sentence.  

On appeal, the prosecution alleged that the trial court abused 
its discretion in its findings. However, the Arriaga court de
clined to reach that issue on appeal. The court, citing Fruehan, 
noted: "The prosecution in this case promised to take no posi
tion on the proposed sentencing departure. Although it is enti
tled to appeal from an unlawful sentence, the sentence im
posed here was not unlawful. The trial court had discretion to 
depart from the statutory mandatory minimum sentence." 
Arriaga, 199 Mich. App. at 169, 501 N.W.2d at 201. Thus, the
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court "refuse[d] to condone the breach [of the plea agreement] 
by evaluating the trial court's discretion in sentencing [the] de
fendant as it did." Id. at 169, 501 N.W.2d at 202.  

In State v. Wills, 244 Kan. 62, 765 P.2d 1114 (1988), as 
part of a plea agreement, the prosecution promised, in part, to 
recommend that the sentences imposed upon the defendant run 
concurrently. The trial court chose not to follow the prosecu
tion's recommendation and imposed consecutive sentences upon 
the defendant. The defendant then filed a motion to modify 
the sentence imposed, and at the hearing on such motion, the 
prosecution noted: "'It does not appear that a modification is 
in order."' Id. at 63, 765 P.2d at 1115. The defendant's motion 
to modify was denied. The defendant then sought to withdraw 
his guilty plea, contending that the prosecution had violated the 
defendant's due process rights by failing to comply with the 
terms of the plea agreement. The motion was overruled.  

The Wills court framed the issue as this: "[I]s the [prose
cution] bound by the plea agreement at the hearing on [the] 
defendant's motion to modify the sentence?" Id. The court 
noted that "[t]he issue of whether the prosecution may devi
ate from the terms of the plea agreement during post-sentence 
proceedings" was an issue of first impression in Kansas. Id. at 
66, 765 P.2d at 1117. In its consideration of the issue, the court 
stated: "'[I]t is reasonable to expect continuing prosecutorial 
adherence to the [plea] agreement: a prosecutor's commitment 
to a specified sentence recommendation would be of little value 
if the government's tongue is to be freed at a later, related pro
ceeding."' Wills, 244 Kan. at 68, 765 P.2d at 1119.  

Ultimately, the Wills court concluded that "the [prosecu
tion's] promise to make favorable sentence recommendations 
binds the [prosecution] at the subsequent hearing on the defend
ant's motion to modify sentence, absent language in the plea 
agreement limiting the [prosecution's] promise to the original 
sentencing hearing." Id. at 69-70, 765 P.2d at 1120. The court 
found that absent language in the plea agreement to the con
trary, "the defendant would reasonably expect the [prosecu
tion] to be bound by its promise at all hearings which affect 
the determination of his sentence." Id. at 69, 765 P.2d at 
1119-20.
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In the instant case, the State suggests that a trial court 
abuses its discretion by imposing a sentence based on imper
missible considerations or mistaken rationale. See State v.  
Pattno, 254 Neb. 733, 579 N.W.2d 503 (1998). This certainly 
is true. However, in an effort to buttress its argument regard
ing Thompson's sentences, the State also suggests that the 
sentences were illegal. The State points out language from 
People v Arriaga, 199 Mich. App. 166, 169, 501 N.W.2d 200, 
201 (1993), in which the court noted that the prosecution was 
"entitled to appeal from an unlawful sentence." However, the 
sentences imposed in the instant case were not unlawful or 
illegal. A sentence is illegal when it is not authorized by the 
judgment of conviction or when it is greater or less than the 
permissible statutory penalty for the crime. U.S. v. Greatwalker, 
285 F.3d 727 (8th Cir. 2002); State v. Alba, 13 Neb. App. 519, 
697 N.W.2d 295 (2005).  

The majority finds that Com. v. Fruehan, 384 Pa. Super.  
156, 557 A.2d 1093 (1989); Arriaga, supra; and State v. Wills, 
244 Kan. 62, 765 P.2d 1114 (1988), are all distinguishable 
from this case. However, in my opinion, U.S. v. Anderson, 921 
F.2d 335 (1st Cir. 1990), cited by the majority as "the most 
logical and clearly reasoned decision supporting our view," is 
also factually distinguishable from our case. The First Circuit 
Court of Appeals found that the sentence imposed in Anderson 
was in violation of the law. The sentences in the instant case 
were within the statutory limits for the crimes committed by 
Thompson, and they were neither unlawful nor illegal. Rather, 
the issue is whether the sentences were an abuse of the trial 
court's discretion, and in my opinion, we need not reach the 
issue of whether or not the district court abused its discretion 
when sentencing Thompson.  

After reviewing each of the aforementioned cases, it appears 
to me that in the plea agreement in the instant case, the State 
agreed to submit to the trial court's discretion by agreeing 
to stand silent regarding Thompson's sentences. The situa
tion is not unlike that seen in Fruehan, where the court noted 
that the Commonwealth "agreed to stand mute with respect 
to the discretionary aspects of the sentence to be imposed by 
the court, and the defendant-appellee is entitled to have the
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Commonwealth abide by its agreement." 384 Pa. Super. at 
161, 557 A.2d at 1095. As previously mentioned, there are 
factual distinctions between our case and Fruehan. However, 
in my opinion, with regard to the actual questions presented 
in these cases, these are distinctions with no real differences.  
Despite-the factual distinctions, I find the reasoning employed 
by the Fruehan court to be persuasive. To permit the State in 
the instant case to appeal Thompson's sentences as excessively 
lenient and to allege that the trial court abused its discretion, 
after the State submitted to the court's discretion, would be 
to permit the State to deprive Thompson of the benefit of his 
bargain and would defeat his reasonable expectations of the 
plea agreement.  

Therefore, I would find that the State should not be allowed 
to complain about the discretionary aspects of sentences im
posed when it bargained away the right to take a position 
on the sentences in the first place, and I would hold that the 
State has waived its right to appeal the discretionary aspects 
of Thompson's sentences. Since Thompson's sentences were 
neither illegal nor unlawful, I would affirm the judgment of the 
district court on these grounds, rather than on those expressed 
by the majority.  

IN RE ESTATE OF LEO STRAKA, DECEASED.  

STATE OF NEBRASKA, APPELLEE, V. MARY ANN KENNEDY 

AND PATRICK KENNEDY, APPELLANTS.  

736 N.W.2d 406 

Filed July 17, 2007. No. A-06-1047.  

1. Decedents' Estates: Taxation: Appeal and Error. The scope of review in an 
appeal of an inheritance tax determination is review for error appearing on 
the record.  

2. Decedents' Estates: Parent and Child: Taxation: Appeal and Error. Factual 
findings necessary in determining if the requisite acknowledged parent-child rela
tionship of Neb. Rev. Stat. § 77-2004 (Reissue 2003) exists should be reviewed for 
sufficient evidence and should not be disturbed on appeal unless clearly wrong.  

3. _ : _ : _ . In making the determination whether the requisite 
acknowledged parent-child relationship of Neb. Rev. Stat. § 77-2004 (Reissue
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2003) exists, an appellate court considers that the trial judge observed and heard 

the witnesses and accepted one version of the facts rather than another.  

4. Decedents' Estates: Taxation: Statutes: Proof. Statutes exempting property from 

inheritance tax should be strictly construed, and the burden is on the taxpayer to 

show that he or she clearly falls within the language of the statute.  

5. Decedents' Estates: Parent and Child: Taxation: Words and Phrases. In order 

to determine whether the evidence establishes the existence of a parental relation

ship such as that contemplated by Neb. Rev. Stat. § 77-2004 (Reissue 2003), it is 

necessary to analyze the scope of the statutory language, "acknowledged relation

ship of a parent." 
6. _ : _ : _ : _ . The language "acknowledged relationship of a parent," as 

used in Neb. Rev. Stat. § 77-2004 (Reissue 2003), extends beyond blood relatives 

to persons standing "in loco parentis" with the taxpayer.  

7. Decedents' Estates: Parent and Child: Taxation: Domicile. Residency in the 

testator's home is not required to be a person to whom the testator for not less than 

10 years prior to death stood in the acknowledged relationship of a parent, pursuant 

to Neb. Rev. Stat. § 77-2004 (Reissue 2003).  
8. Decedents' Estates: Parent and Child: Taxation. Although a natural parent-child 

relationship may exist elsewhere, if the parties regard each other in all of the usual 

incidents and relationships of family life as parent and child, the benefits of Neb.  

Rev. Stat. § 77-2004 (Reissue 2003) should flow.  

9. : - :- In determining whether a person stands in loco parentis to 

another within the context of Neb. Rev. Stat. § 77-2004 (Reissue 2003), a person 

may stand in loco parentis despite other sources of support for the child, and an 

appellate court's determination of the nature of the relationship between the testa

tor and the taxpayer is not limited to an examination of the childhood years of 

the taxpayer.  
10. -_: _: . The factors that a trial court should consider in arriving at the 

determination that an acknowledged relationship of a parent does or does not 

exist include, but are not limited to, the following guideposts: (1) reception of 

the child into the home and treatment of the child as a member of the family, (2) 

assumption of the responsibility for support beyond occasional gifts and financial 

aid, (3) exercise of parental authority and discipline, (4) relationship by blood or 

marriage, (5) advice and guidance to the child, (6) sharing of time and affection, 

and (7) existence of written documentation evincing the decedent's intent to act 

as parent.  

Appeal from the County Court for Holt County: ALAN L.  
BRODBECK, Judge. Affirmed.  

Jason D. Mielak, of Fehringer, Mielak & Fehringer, P.C., 
L.L.O., for appellants.  

Thomas P. Herzog, Holt County Attorney, for appellee.  

INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.
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INBODY, Chief Judge.  
INTRODUCTION 

Mary Ann Kennedy and Patrick Kennedy appeal from the 
judgment of the county court for Holt County, Nebraska. The 
county court found that Mary Ann failed to provide evidence 
showing the necessary parental relationship existed between 
testator Leo Straka and Mary Ann and determined that Mary 
Ann did not qualify for preferential tax treatment under Neb.  
Rev. Stat. § 77-2004 (Reissue 2003). For the reasons set forth 
herein, we affirm the judgment of the county court.  

STATEMENT OF FACTS 
On May 30, 2006, Mary Ann and Patrick, as successor co

trustees of the Leo Straka Trust, filed a petition for determina
tion of inheritance tax. In the petition, Mary Ann and Patrick 
asserted that they had calculated tentative inheritance tax based 
on Mary Ann's classification as a "Class 2" beneficiary, "on the 
condition the Order may be amended, altered or modified by 
subsequent Order of the Court if it is determined by the Court 
that Mary Ann . . . qualifies as a Class 1 beneficiary as provided 
in . .. §77-2004 due to her 'in loco parentis' relationship with 
[Leo]." Thus, Mary Ann and Patrick requested a hearing to 
determine whether Mary Ann qualified as a "Class 1" benefi
ciary, i.e., one as provided for by § 77-2004.  

A hearing was held on July 25, 2006, to determine whether 
Mary Ann qualified as a beneficiary under § 77-2004 due to 
her alleged "in loco parentis" relationship with Leo. Dr. Robert 
Randall, a physician practicing in Atkinson, Nebraska, testified 
on behalf of Mary Ann and Patrick. Dr. Randall testified that 
he had known Leo for over 20 years and had been his physi
cian. Dr. Randall stated that Mary Ann usually brought Leo to 
appointments and that she "sometimes [was] actually . .. pres
ent at the visits." 

Dr. Randall described his observations of the interactions 
between Mary Ann and Leo: 

Well, she was always very caring of him and concerned 
and actually took responsibility for every single bit of the 
transport of him for his visits. And then even over at the 
nursing home, making arrangements for everything there.
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She would be over at the nursing home when I went over 
there. She was always the one that was facilitating all the 
trips to Norfolk or wherever they had to go for specialty 
treatments. So she . . . was just the general caretaker 
of [Leo].  

Dr. Randall stated that when Leo lived in Atkinson, he lived 
with Bill Straka, his brother, and Gertrude Straka, his sister, 
who is Mary Ann's mother; he stated that he observed Mary 
Ann's vehicle at their home almost daily. Dr. Randall testified 
that Leo relied on Mary Ann: 

Well, she was the one that had to bring him for his treat
ments or took care of everything related to the finances at 
the [nursing home]. She took care of all that. And I think 
that she was even over helping at the house out in the lawn 
as he got older. .. . .[S]he would be even helping with that 
because he just got frail and very - just couldn't do it.  
So those are the general types of things.  

Dr. Randall testified that he believed the relationship be
tween Leo and Mary Ann "seemed very much like a father/ 
daughter relationship, you know, like other people would take 
care of their parents just as she was taking care of him." He 
stated, "It would seem to me that [Leo] would . . . have seen 
[Mary Ann] as a daughter, having lived there all the time. I 
never heard [Leo] call [Mary Ann] his daughter but certainly my 
feeling would be that he saw her as a daughter." 

On cross-examination, Dr. Randall again noted that he never 
heard Leo refer to Mary Ann as his daughter, and he added that 
Mary Ann did not call Leo "Dad." On redirect examination, 
however, Dr. Randall said that the relationship between Mary 
Ann and Leo was "much more like a father and a daughter" 
than like an uncle and a niece.  

Mary Ann testified in her own behalf. She testified that Leo 
was her uncle and that she had never "known or had a relation
ship with [her] biological father." She said that Leo neither mar
ried nor had biological children. As she was growing up, she 
and Leo lived in the same house. She described her relationship 
to Leo as she was growing up: 

As a child my first memory of Leo was sitting on my 
grandfather's lap and - and having Grandpa read letters
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from Leo and I remember that every letter he asked about 
me and - and referred to me as how's the kid or how's 
little Mary [Ann]. I remember his times being home on 
leave from the service and how special those times were.  
Then when he came home from the service he was injured 
- his back was - [h]e had a bad back for awhile [sic].  
I recall just taking care of him already then. And then he 
became self-sufficient and . . . we worked on the farm.  
I - I followed him daily. I spent more time with - with 
Leo. When he plowed a field with horses, I ran behind and 
would pick up the worms and then we'd get to go fishing 
together. When he cultivated corn the same thing. I car
ried water jugs out to him. He'd help me to drive the team 
of horses home at noon when we'd - he would come 
home for lunch. He taught me everything I knew about the 
farm. And as I got a little bit older I - I participated in 
- in doing farm chores. We milked 30 to 40 cows. I did 
that night and morning with him. My mother[, Gertrude,] 
did that also. We - [e]very time they went to town for 
anything, I was with 'em. Usually my mom wasn't going, 
it was always me with Leo. He was doing all the driving 
because Leo - or Uncle Bill didn't see well enough to 
drive. He had had an accident and so his vision was kind 
of limited and - [b]ut I was always with them.  

Mary Ann stated that as she grew up, Leo would discipline 
her, and that she "always had great respect for anything that he 
said." Leo provided her with a vehicle after she graduated from 
high school. When Leo did discipline Mary Ann, he did not ask 
Mary Ann's mother, Gertrude, first. Mary Ann also said that on 
one occasion when she was 9 or 10 years old, she and Leo took 
a vacation to Omaha alone together. She stated that she had 
chores and worked directly with Leo and that he taught her how 
to do the chores. Mary Ann testified that as she grew up, "the 
expenses for [her] clothing, food, utilities and shelter [were] a 
shared expense between" Leo, Gertrude, and one of her other 
uncles, Bill. Mary Ann testified that while she was still a child, 
when she asked Gertrude if she could do something, Gertrude 
would say, "'Well, I don't know, if Leo thinks that's okay. I 
suppose if it's okay with Leo."'
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Mary Ann testified that she eventually got married and 
moved to Lincoln, but that Leo "advised [her] with regard 
to living arrangements in Lincoln." She lived in Lincoln for 
approximately 23 years, and she operated a home daycare.  
Mary Ann said that while she lived in Lincoln, she would visit 
Leo and Gertrude "[ulsually once a month and always for holi
days." In 1983, Mary Ann moved back to Atkinson. Leo built 
a house in town, and Mary Ann and her family moved into the 
house that Leo, Gertrude, and Bill had lived in prior to building 
the new house. Mary Ann testified that after she moved back 
to Atkinson, she saw Leo nearly every day. She stated that she 
"was helping [Leo and Gertrude] with laundry, helping 'em 
keep the house clean, doing meals, taking - sometimes taking 
meals into [sic] them, helping them grocery shop." 

Mary Ann testified that Leo entered a nursing home in 
October 2003 and that she "was there for every meal and almost 
throughout the day because he had a couple of really, really bad 
weeks and he did not want [her] to leave." She stated, "I was 
with him constantly." She was also helping Gertrude, and she 
"would have to go stay with her at night and keep her kind of 
calm." This lasted for approximately 1 month, until Gertrude 
went to live at the nursing home also. Mary Ann handled all of 
Leo's financial affairs, beginning 2 to 3 years before he entered 
the nursing home and lasting until his death. She also handled 
his health care decisions when he entered the nursing home, 
as she had a durable power of attorney for both financial and 
health care decisions. She made all of Leo's medical appoint
ments, and she usually attended the appointments with Leo. She 
stated that she "consider[ed] Leo . . . to be like a father" to her 
and that it was her "perception that Leo . . . considered [her] to 
be like a daughter to him." 

On cross-examination, Mary Ann conceded that she told Fr.  
LuVerne Steffes that she considered several men father figures, 
stating, "Not as much as Leo, not as much as Bill, but there 
were two other uncles, two of [Gertrude's] brothers." She stated 
that Leo made a will in 1991, after Bill had died in 1989, and 
that the will "left most everything" to Patrick, who is her son, 
and her. When Bill died, all of the ranch land and farming and 
ranching equipment went to Leo. Mary Ann then testified that



15 NEBRASKA APPELLATE REPORTS

"if Bill had been the one that lived the longest instead of Leo 
[she would] have claimed that [she] had a father[-daughter] 
relationship with Bill." 

Scott Kaup next testified on the behalf of Mary Ann and 
Patrick. Kaup testified that he owned a business providing 
"investment adviser service and investment sales and service, 
income tax preparation and planning, and all lines of insur
ance." Kaup said that Leo was one of his clients for approxi
mately 15 years. Kaup was asked how often Mary Ann accom
panied Leo to business appointments, and Kaup replied: 

Early on Leo did most of his business by himself. I'd say 
[probably] the first five years. Starting after that, maybe 
in the last 10, Mary Ann used to accompany him on the 
meetings, and in the last five, six years, maybe a little 
longer, she was there at all of the - all of the appoint
ments or meetings I had with Leo.  

Kaup said that there was a point in time that he believed that 
Mary Ann was Leo's biological daughter, because he knew that 
Gertrude, Mary Ann's mother, lived with Leo and Bill and he 
"assumed [Leo or Bill] was her father." 

Kaup said that he observed the interactions between Leo 
and Mary Ann, and he described their interactions: 

Early on Leo [and] Mary Ann would come in and Leo 
would make the decisions, would sometimes ask Mary 
Ann what she thought. . . . I'd say in the last five, six, 
seven years, she became more involved. He would ask her 
early on what she thought. At the end it was I think rely
ing a lot more on do you think this is [what] I need to do 
and we'll do it.  

Kaup stated that Leo relied on Mary Ann and that he could 
not "recall any other uncle/niece relationships similar to this 
one." He stated that Leo provided "substantial financial assist
ance" to Mary Ann, including substantial gifts. Kaup stated 
that he would not have expected Leo "to make expressions 
verbally or in writing referring to Mary [Ann] as, quote, his 
daughter or words to that effect." Kaup stated that Leo never 
referred to Mary Ann as his daughter, but that "in the rela
tionship . . . how they handled investment decisions and even 
some of the estate planning [Kaup] was involved in [was] very
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similar to what [Kaup] worked with with other clients who 
work with their children." On cross-examination, Kaup stated 
that Bill was one of his clients as well and that Mary Ann had 
"a similar relationship to Bill as she did to Leo." 

Patrick then testified on the behalf of Mary Ann and him
self. He stated that Leo had been his great-uncle and that Mary 
Ann was his mother. He described Leo's relationship with Mary 
Ann: "Well, they - he's basically taking care of her and she's 
taking care of him in the later years." Patrick testified that Leo 
"always looked out for [Mary Ann]" financially and that "she 
was always there for him." He stated, "It seemed like whenever 
he had to go to the doctor or anything it was - [Mary Ann] 
always took care of Leo. The meals, everything . . . the last 20 

years she's been there every day." 
Patrick said that he grew up in Lincoln and that he first came 

to know Leo "on holidays and in the summertime." Patrick 
stated that in the summer, he came back and helped Leo work 
on the ranch, and that he would "stay out there at the ranch all 
summer." Patrick said that Leo gave Mary Ann advice, such as 
"always save your money and how to invest it and don't spend 
it . .. on silly stuff." After high school, Patrick moved back to 

Atkinson to work on the ranch, and he had contact with Leo on 
a daily basis. Patrick said that Leo was like a father to Mary 
Ann and that "he was the . . . main figure," the one who "made 

the final decisions." 
On cross-examination, Patrick stated that both Bill and Leo 

cared about Mary Ann and that on most days, Mary Ann would 
see Bill, Leo, and Gertrude. Patrick was asked if there "[w]as 
... something that would cause [him] to say that Bill or Leo 
was more of a father figure to Mary Ann, that one of the two 
was more of a father figure than the other one," and Patrick 
stated, "Just that Leo was more of the boss . . . . He made the 

final call." Patrick said that Bill and Leo were equally loving 
and affectionate toward Mary Ann.  

The State called Father Steffes to testify on its behalf. Father 
Steffes stated that he was personally familiar with both Mary 
Ann and Leo. He stated that upon Mary Ann's request, he had 
written a letter dealing with Mary Ann's relationship with Leo.  
Father Steffes testified that he had written that Mary Ann had
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told him "having several men playing the father figure was 
normal to her," and he testified that Mary Ann had told him she 
viewed more than one of her uncles as a father figure. Father 
Steffes stated that he never discussed with Leo whether he was 
in a father-daughter relationship with Mary Ann.  

On cross-examination, Father Steffes stated that he "looked 
upon [the relationship between Mary Ann and Leo] as [a 
father-daughter relationship] just simply because Mary Ann 
looked after him all those years and she was close to him ...  
and cared about him and all that stuff and took good care of 
him as she did [Gertrude]." Father Steffes said that the rela
tionship "was closer than [uncle and] niece just because she 
... became [Leo's and Gertrude's] caretaker from what I could 
see." On examination by the court, Father Steffes conceded 
that he never thought of Mary Ann's relationship with Leo as 
a father-daughter relationship, "because I knew it was uncle/ 
niece." Father Steffes' letter was entered into evidence, and 
the letter contains the following statement: "From what I can 
gather, Gertrude, Leo and the others served in the parental role 
for Mary Ann . . . . In later years, Mary Ann and Pat[rick] took 
over the role of caring for Gertrude and Leo as one would do 
for aging parents." At the conclusion of all evidence, the county 
court discussed several procedural matters, heard closing argu
ment, and then took the matter under advisement.  

On August 28, 2006, the county court filed an order in 
the instant case. In its order, the county court, after "having 
reviewed the evidence presented at the hearing[, found] that 
[Mary Ann and Patrick had] fallen short in their burden of 
showing that [Leo] for not less than 10 years prior to his death 
stood in the acknowledged relation of a parent to Mary Ann." In 
so finding, the county court specifically noted: 

While Mary Ann . . . resided in the home of [Leo], the 
evidence indicated that [she] was actually residing with 
her mother[, Gertrude,] who was cohabiting with her two 
brothers, [Mary Ann's] uncles, in a sort of communal type 
of setting. The Court further finds that [Leo] assumed 
some responsibility for the support of Mary Ann . . . and 
may have exercised some parental authority and discipline 
over [Mary Ann]. It does not appear to the Court that the
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amount of support and parental authority is of such a great 
extent that the Court is convinced that [Mary Ann] stood 
in the relation of a daughter.  

While not the only factor, the Court certainly notes 
that [Leo] apparently never acknowledged in writing or 
even orally that [Mary Ann] stood in the relationship of a 
daughter to [him].  

The cases cited by [Mary Ann and Patrick] when read 
in comparison to the factual situation in this particular 
case show an overwhelming and compelling basis for 
making a presumptive parent-child relationship. Such evi
dence is wanting in the present case.  

Mary Ann and Patrick have timely appealed to this court.  

ASSIGNMENT OF ERROR 
Mary Ann and Patrick allege that the county court erred 

when it failed to find that the requisite acknowledged parent
child relationship as required by § 77-2004 existed between Leo 
and Mary Ann for not less than 10 years prior to his death.  

STANDARD OF REVIEW 
[1,2] The scope of review in an appeal of an inheritance 

tax determination is review for error appearing on the record.  
In re Estate of Kite, 260 Neb. 135, 615 N.W.2d 481 (2000).  
See In re Estate of Ackerman, 250 Neb. 665, 550 N.W.2d 678 
(1996). Factual findings necessary in determining if the requi
site acknowledged parent-child relationship of § 77-2004 exists 
should be reviewed for sufficient evidence and should not be 
disturbed on appeal unless clearly wrong. In re Estate of Kite, 
supra. See In re Estate of Ackerman, supra.  

[3] In making this determination, an appellate court consid
ers that the trial judge observed and heard the witnesses and 
accepted one version of the facts rather than another. See In re 
Estate of Kite, supra.  

ANALYSIS 
Mary Ann and Patrick allege that the trial court was clearly 

wrong in determining that Mary Ann had failed to carry her 
burden of showing that Leo, for not less than 10 years prior 
to his death, stood in the acknowledged relation of a parent to 
Mary Ann.
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Section 77-2004 provides, in relevant part, that "any person 
to whom the deceased for not less than ten years prior to death 
stood in the acknowledged relation of a parent" shall receive an 
inheritance tax exemption of $10,000 and shall be taxed at the 
rate of 1 percent of the clear market value of the inherited prop
erty thereafter. Conversely, Neb. Rev. Stat. § 77-2005 (Reissue 
2003) provides: 

In the case of an uncle, aunt, niece, or nephew related 
to the deceased by blood or legal adoption, or other lineal 
descendant of the same, or the spouse or surviving spouse 
of any of such persons, the rate of tax shall be six percent 
of the clear market value of the property received by each 
person in excess of two thousand dollars and not exceed
ing sixty thousand dollars; and on all the excess over sixty 
thousand dollars, the rate of tax shall be nine percent.  

[4] Statutes exempting property from inheritance tax should 
be strictly construed, and the burden is on the taxpayer to show 
that he or she clearly falls within the language of the statute. In 
re Estate of Ackerman, supra. Therefore, the burden of proof at 
the trial level was on Mary Ann and Patrick to clearly establish 
that Mary Ann was a person to whom Leo for not less than 
10 years prior to death stood in the acknowledged relation of 
a parent.  

[5-9] In order to determine whether the evidence establishes 
such a parental relationship, it is necessary to analyze the scope 
of the statutory language, "'acknowledged relation[ship] of a 
parent."' In re Estate of Kite, 260 Neb. 135, 140, 615 N.W.2d 
481, 485 (2000). This language has been held to extend be
yond blood relatives to persons standing "'in loco parentis"' 
with the taxpayer. Id. Residency in the testator's home is not 
required to be a person to whom the testator for not less than 
10 years prior to death stood in the acknowledged relationship 
of a parent. Id. Although a natural parent-child relationship 
may exist elsewhere, if the parties regard each other in all of 
the usual incidents and relationships of family life as parent 
and child, the benefits of § 77-2004 should flow. In re Estate 
of Kite, supra. In determining whether a person stands in loco 
parentis to another within the context of § 77-2004, a person 
may stand in loco parentis despite other sources of support for
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the child, and our determination of the nature of the relation
ship between the testator and the taxpayer is not limited to an 
examination of the childhood years of the taxpayer. In re Estate 
of Kite, supra.  

In making its determination that Mary Ann had not carried 
her burden of showing that she was entitled to the aforemen
tioned inheritance tax exemption, the county court specifi
cally found: 

While Mary Ann . . . resided in the home of [Leo], the 
evidence indicated that [she] was actually residing with 
her mother[, Gertrude,] who was cohabiting with her two 
brothers, [Mary Ann's] uncles, in a sort of communal type 
of setting. The Court further finds that [Leo] assumed 
some responsibility for the support of Mary Ann . . . and 
may have exercised some parental authority and discipline 
over [Mary Ann]. It does not appear to the Court that the 
amount of support and parental authority is of such a great 
extent that the Court is convinced that [Mary Ann] stood 
in the relation of a daughter.  

While not the only factor, the Court certainly notes 
that [Leo] apparently never acknowledged in writing or 
even orally that [Mary Ann] stood in the relationship of a 
daughter to [him].  

The cases cited by [Mary Ann and Patrick] when read in 
comparison to the factual situation in this particular case 
show an overwhelming and compelling basis for making 
a presumptive parent-child relationship. Such evidence is 
wanting in the present case.  

[10] In In re Estate of Ackerman, 250 Neb. 665, 674, 550 
N.W.2d 678, 684 (1996), the Nebraska Supreme Court con
cluded that the factors that a trial court should consider in arriv
ing at the determination that an acknowledged relationship of a 
parent does or does not exist include, but are not limited to, the 
following guideposts: 

(1) reception of the child into the home and treatment of 
the child as a member of the family, (2) assumption of 
the responsibility for support beyond occasional gifts and 
financial aid, (3) exercise of parental authority and disci
pline, (4) relationship by blood or marriage, (5) advice and
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guidance to the child, (6) sharing of time and affection, 
and (7) existence of written documentation evincing the 
decedent's intent to act as parent.  

The Supreme Court further noted that "[a]ny list of suggested 
criteria is not meant to be exhaustive, nor will every factor nec
essarily be present in each case." Id. Thus, in light of the pre
ceding factors, we must examine the record to determine if the 
county court was clearly wrong in its determination that Mary 
Ann did not qualify for the inheritance tax exemption provided 
in § 77-2004.  

The trial court specifically found that Leo did not exactly take 
Mary Ann into his home; rather, the court believed that Mary 
Ann primarily lived with her mother, Gertrude, and that Leo, 
Bill, Gertrude, and Mary Ann all lived together in a "communal 
type of setting." There is evidence in the record to support this 
finding, and we are unable to say that this factual finding is 
clearly wrong.  

The county court held that Leo "assumed some responsi
bility for the support of Mary Ann," and the evidence in the 
record supports this finding. Mary Ann testified that as she 
grew up, "the expenses for [her] clothing, food, utilities and 
shelter [were] a shared expense between" Leo, Gertrude, and 
Bill. There was also evidence that after she was an adult, Mary 
Ann received financial assistance from Leo. However, the court 
found that "the amount of support . . . is [not] of such a great 
extent that the Court is convinced that [Mary Ann] stood in the 
relation of a daughter" to Leo. We cannot say that this factual 
finding is clearly wrong, as it does appear that the expenses 
for raising Mary Ann were shared between a number of family 
members, including Gertrude, Bill, and Leo.  

Mary Ann testified that Leo would discipline her, that he did 
not ask Gertrude before he disciplined Mary Ann, and that Mary 
Ann "always had great respect for anything that [Leo] said." 
The record also reveals that Gertrude would often defer to Leo's 
opinion when Mary Ann asked to do something. The county 
court concluded that Leo "may have exercised some parental 
authority and discipline over [Mary Ann]." However, the court 
further noted that "[i]t does not appear to the Court that the 
amount of . . . parental authority is of such a great extent that
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the Court is convinced that [Mary Ann] stood in the relation of 
a daughter." Again, there is evidence in the record to support 
the court's factual finding, and we cannot say that the finding 
is clearly wrong.  

The next two factors are certainly in favor of a finding that 
Leo stood "in loco parentis" to Mary Ann. There is nothing in 
the record to suggest that Leo was not related by blood to Mary 
Ann, and there is ample evidence in the record indicating that 
Leo provided advice and guidance to Mary Ann throughout her 
experience with him. When Mary Ann was a child, Leo taught 
her to do chores and farmwork, and when Mary Ann was an 
adult, Leo gave her financial advice and guidance, as well as 
general life lessons.  

There can similarly be little disagreement over whether 
Mary Ann shared a great deal of time with Leo. The record indi
cates that Mary Ann, as a child, spent her time working with Leo 
on the farm and that Leo took her on vacations. After Mary Ann 
married and moved to Lincoln, the time spent with Leo dimin
ished, although she did see him once a month and on holidays.  
In 1983, Mary Ann moved back to Atkinson, and from that time 
until the end of Leo's life, it appears that Mary Ann saw Leo 
on almost a daily basis. There was little evidence presented at 
trial regarding affection between Leo and Mary Ann, although 
the evidence presented did tend to indicate that Leo was not 
particularly physically or verbally affectionate toward anyone.  
However, it is reasonable to infer from the evidence presented 
that Leo and Mary Ann had affection for one another.  

Finally, the county court noted the following: "While not 
the only factor [Leo] apparently never acknowledged in writing 
or even orally that [Mary Ann] stood in the relationship of a 
daughter to [him]." This finding by the trial court is not clearly 
wrong. None of the witnesses testified that they heard Leo refer 
to Mary Ann as his daughter, and none of the documents entered 
into evidence contained such a written acknowledgment. Mary 
Ann did not say that Leo referred to her as his daughter, and 
she did not refer to him as her father, although she said that she 
"consider[ed] Leo . . . to be like a father" to her and that it was 
her "perception that Leo . .. considered [her] to be like a daugh
ter to him." Further, it appears from the record that Mary Ann
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had many "father figures," as she indicated to Father Steffes 
that "having several men playing the father figure was normal 
to her," and that she had viewed more than one of her uncles as 
a father figure. Additionally, Mary Ann conceded that had Leo 
passed away before Bill, she would have claimed that she had a 
father-daughter relationship with Bill.  

The fact that Leo never acknowledged in writing or even 
orally that Mary Ann stood in the relationship of a daughter to 
him differentiates the instant case from the factual scenarios 
seen in both In re Estate of Ackerman, 250 Neb. 665, 550 
N.W.2d 678 (1996), and In re Estate of Kite, 260 Neb. 135, 
615 N.W.2d 481 (2000). In each of those cases, the Nebraska 
Supreme Court found that the petitioner had sustained his or 
her burden of proof under § 77-2004, and in each case, most 
of the factors listed in In re Estate of Ackerman were present.  
However, in each case, the testator had acknowledged, in writ
ing or verbally, a parent-child relationship with the petitioner.  
Such an acknowledgment is absent here.  

In no way do we wish to diminish the relationship between 
Mary Ann and Leo. The record certainly proves that they loved 
and cared for one another. However, given the preceding fac
tors, and giving weight to the fact that the trial judge observed 
and heard the witnesses and accepted one version of the facts 
rather than another, we cannot say that the trial court was 
clearly wrong when it concluded that Mary Ann did not qualify 
for the inheritance tax exemption provided in § 77-2004. This 
assignment of error is without merit.  

CONCLUSION 
We conclude that the county court was not clearly wrong 

when it found that Mary Ann had failed to carry her burden of 
showing that she was a person to whom Leo for not less than 
10 years prior to his death stood in the acknowledged relation 
of a parent, and we accordingly affirm the judgment of the 
county court.  

AFFIRMED.
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INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

In this appeal, we consider whether a judgment debtor may 
assert the in-lieu-of-homestead exemption, provided by Neb.  
Rev. Stat. § 25-1552 (Cum. Supp. 2006), in response to a gar
nishment summons against the judgment debtor's bank account.  
Because such exemption is authorized by statute and supported 
in case law and long-established practice, we reverse the judg
ments of the courts below and remand the cause for further 
proceedings in conformity with this opinion.  

FACTUAL AND PROCEDURAL BACKGROUND 
On December 1, 1997, in the county court for Platte County, 

ARL Credit Services, Inc. (ARL), obtained a judgment of 
$5,687.99 plus interest against Ashley Piper, also known as 
Ashley Pace (Piper).  

On or about April 8, 2005, ARL prepared an "Affidavit and 
Praecipe for Summons in Garnishment (in Aid of Execution)" 
in the county court for Nance County, naming a bank as the 
garnishee. The affidavit alleged that Piper owed $5,913.37, that 
the sum owed was based upon a judgment which was not for 
the support of a person, and that the judgment debtor was not 
the head of the family. On April 15, the county court issued 
a "Summons and Order of Garnishment and Interrogatories" 
to the bank and Piper, setting forth the sum of $5,913.37, the 
amount owed by Piper.  

On April 20, 2005, ARL sent to the garnishee bank and to 
Piper as the judgment debtor copies of the "Summons and 
Order of Garnishment, Interrogatories, and Notice to Judgment 
Debtor" via certified mail. ARL requested a return receipt on the 
certified mail service to the bank. The notice to judgment debtor 
stated that the enclosed summons and order of garnishment had 
been issued by the court at the request of the person who had 
a judgment against Piper and that if Piper believed the court 
should not allow a garnishment, then Piper needed to complete 
the request for hearing form and file it with the court within 
3 business days of receiving the notice. ARL did not request,
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nor does the record contain, any return receipt for the mailing 
directed to Piper. Thus, the record does not show that Piper 
actually received the copies mailed to her. Piper did not file any 
response until May 5, which filing we describe below.  

On April 21, 2005, the bank signed the certified mail receipt.  
The bank answered the interrogatories, indicating that it had 
property belonging to the judgment debtor, Piper, in the form 
of a checking account in the amount of $1,210.76. Upon receipt 
of the answers to the interrogatories, ARL filed an "Application 
and Order to Deliver Non-Exempt Funds" to be served upon the 
bank. On May 3, the county court ordered that the nonexempt 
funds withheld by the bank in the amount of $1,210.76 be trans
ferred to the court for payment to ARL.  

On May 5, 2005, Piper filed an affidavit and election of 
exemption as well as a motion to quash the summons and revoke 
the order to the bank. Piper stated that she was the parent of two 
children, that she was the head of the household as defined in 
Neb. Rev. Stat. § 25-1558 (Cum. Supp. 2006), and that she was 
claiming the exemptions provided in § 25-1552 and Neb. Rev.  
Stat. § 25-1553 (Cum. Supp. 2006).  

On May 17, 2005, a hearing was held addressing Piper's 
motion to quash the summons and revoke the order to the bank.  
The county court took the matter under advisement. On June 
21, the county court filed its order overruling the motion. The 
county court found: "The garnishment was properly issued with 
regards to the non-exempt funds withheld by the [bank] in the 
amount of $1,210.76 on behalf of [Piper], and the garnishment 
shall proceed in accordance with the Order to Deliver which was 
previously signed by this Court on May 3, 2005." 

Piper appealed to the district court for Nance County and 
subsequently filed her statement of errors, alleging that the 
county court for Nance County failed to allow her the right to 
the exemption as provided by Neb. Rev. Stat. § 25-1556 (Cum.  
Supp. 2006) and "did not utilize such exemption to prohibit the 
'garnishment' of [Piper's] funds that were in the [bank] and 
failed to order the return of such funds to [Piper]." Piper also 
filed a brief with the district court, which brief sets forth both 
her assertion that she was entitled to the exemption provided 
by § 25-1552 and her supporting argument. At oral argument
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on the appeal to the district court, ARL's counsel responded 
to Piper's argument concerning § 25-1552, arguing that a bank 
garnishment is not a forced sale or an execution and that the 
exemption provided by § 25-1552 does not apply to a bank 
garnishment.  

On December 22, 2005, the district court affirmed the county 
court's order. The district court found that Piper "was not 
entitled to the exemptions claimed by her in this garnishment 
action." The district court further found that "[s]uch exemptions 
are available in other types of actions, but not in third-party 
garnishment proceedings." Piper now appeals to this court.  

ASSIGNMENTS OF ERROR 
Piper asserts, restated, that both courts erred in failing to 

allow Piper the right to claim an exemption of $2,500 as head 
of the family, provided by § 25-1552, and in failing to utilize 
such exemption to prohibit the garnishment of Piper's funds in 
the bank.  

STANDARD OF REVIEW 
[1] Garnishment is a legal proceeding. To the extent factual 

issues are involved, the findings of a garnishment hearing judge 
have the effect of findings by a jury and, on appeal, will not 
be set aside unless clearly wrong. Spaghetti Ltd. Partnership v.  
Wolfe, 264 Neb. 365, 647 N.W.2d 615 (2002).  

[2] Statutory interpretation presents a question of law, in con
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Id.  

ANALYSIS 
[3] Garnishment in aid of execution is a legal remedy unknown 

at common law and strictly governed by statute. Id. Generally, 
in cases where a court enters judgment in favor of a creditor, the 
judgment creditor may, as garnishor, request that the court issue 
a summons of garnishment against any person or business owing 
money to the judgment debtor. Id. See, also, Neb. Rev. Stat.  
§§ 25-1011 (Reissue 1995) and 25-1056 (Cum. Supp. 2006).  

Piper has not alleged that the courts below were incorrect in 
determining that she is indebted to ARL. The only issue before
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this court is whether, in this garnishment proceeding, Piper is 
entitled to claim the exemption provided under § 25-1552 to 
debtors.  

Section 25-1552 provides for the civil procedure for exemp
tions in execution proceedings, as follows: 

Each natural person residing in this state shall have 
exempt from forced sale on execution the sum of two 
thousand five hundred dollars in personal property, except 
wages. The provisions of this section do not apply to the 
exemption of wages, that subject being fully provided for 
by section 25-1558. In proceedings involving a writ of 
execution, the exemption from execution under this sec
tion shall be claimed in the manner provided by section 
25-1516. The debtor desiring to claim an exemption from 
execution under this section shall, at the time the request 
for hearing is filed, file a list of the whole of the property 
owned by the debtor and an indication of the items of 
property which he or she claims to be exempt from execu
tion pursuant to this section and section 25-1556, along 
with a value for each item listed. The debtor or his or her 
authorized agent may select from the list an amount of 
property not exceeding the value exempt from execution 
under this section according to the debtor's valuation or 
the court's valuation if the debtor's valuation is challenged 
by a creditor.  

ARL argues that the personal property exemption under 
§ 25-1552 applies only to a "forced sale on execution" and can
not be claimed in response to a garnishment in aid of execution.  
We disagree. ARL's argument is not supported by the plain lan
guage of the applicable statutes, the case law, and the common 
understanding of the statutes over many years.  

[4] The language of § 25-1552, even viewed in isolation, 
suggests that ARL's interpretation is too narrow. Its interpreta
tion would render wholly superfluous the first clause of the 
third sentence of § 25-1552-"In proceedings involving a writ 
of execution, the exemption from execution under this section 
shall be claimed in the manner provided by section 25-1516." 
(Emphasis supplied.) If the exemption applies only to a "forced 
sale on execution," there could never be a proceeding in which
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an exemption could be claimed other than one "involving a writ 
of execution." In construing a statute, a court must attempt to 
give effect to all of its parts, and if it can be avoided, no word, 
clause, or sentence will be rejected as superfluous or meaning
less. State v. Buckman, 267 Neb. 505, 675 N.W.2d 372 (2004).  
This clause instead suggests, as we explain below, that there are 
other proceedings in which the exemption may be asserted. But 
we do not confine our analysis to § 25-1552, and we now turn 
to the other applicable statutes.  

[5] Section 25-1056 authorizes garnishments in aid of execu
tion and, by incorporating other statutes, expressly authorizes 
assertion in garnishment proceedings of exemptions applicable 
to executions. Section 25-1056(1) states in part: "Thereafter, the 
service of the summons and interrogatories and all further pro
ceedings shall be in all respects the same as is provided for in 
sections 25-1011 and 25-1026 to 25-1031.01 unless inconsistent 
with this section." (Emphasis supplied.) 

Among the statutes thereby incorporated into the procedures 
governing garnishments in aid of execution is Neb. Rev. Stat.  
§ 25-1030.03 (Reissue 1995), which states in pertinent part: 

The defendant in the original action may by a suitable 
pleading filed in the garnishment proceedings set up facts 
showing that the debt or the property with which it is 
sought to charge the garnishee is (1) exempt from execu
tion, or (2) for any other reason is not liable for plaintiff's 
claim. If issue . . . on such pleading by the defendant in 
the original action is joined by the plaintiff, it shall be tried 
with the issues as to the garnishee's liability. If such debt 
or property or any part thereof . .. is found to be exempt 
or not liable, the garnishee shall be discharged as to that 
part which is exempt or not liable.  

(Emphasis supplied.) Thus, the plain language of the statute 
expressly contemplates that an exemption from execution may 
be asserted in a garnishment proceeding.  

Longstanding Nebraska case law supports the interpretation 
that exemptions from executions also apply to garnishments. In 
Mercer v. Armstrong, 98 Neb. 645, 154 N.W. 219 (1915), the 
judgment debtor attempted to assert the exemption now codified 
in § 25-1552 in response to a garnishment of a bank account.
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The trial court overruled the judgment debtor's jurisdictional 
objection to an evidentiary hearing, which the judgment debtor 
claimed could not be held in the absence of an appraisement.  
After the evidentiary hearing, the trial court made a factual 
finding that the judgment debtor was "'not entitled to hold as 
exempt all of the funds in the hands of the garnishee."' 98 Neb.  
at 647, 154 N.W. at 219. The judgment debtor appealed, and 
the Nebraska Supreme Court affirmed, not because exemptions 
from execution do not apply in garnishment proceedings, but, 
rather, because the debtor failed to provide a bill of exceptions.  
Thus, as early as 1915, the Nebraska Supreme Court inferen
tially considered the exemption now codified at § 25-1552 as 
applicable in a garnishment of a bank account.  

That interpretation is reinforced by the decision in Scottsbluff 
Nat. Bank v. Pfeifer, 126 Neb. 852, 254 N.W. 494 (1934), where 
once again a judgment debtor asserted the exemption now 
codified at § 25-1552 against a garnishment of a bank account.  
Although the Nebraska Supreme Court ultimately held that the 
judgment debtor asserted the exemption too late and that the 
application for exemption failed to state sufficient facts, the 
language of the opinion clearly contradicts ARL's interpreta
tion. The court stated: "'Whether property in the hands of a 
garnishee is exempt or not is to be determined as of the date of 
the service of the garnishee summons."' 126 Neb. at 854, 254 
N.W. at 495, quoting Wilcox & Co. v. Deines, 119 Neb. 692, 230 
N.W. 682 (1930). The court also explained: 

This action, so far as garnishment proceedings are 
concerned, is a proceeding in rem. From the date of the 
service of the garnishee summons the fund involved in 
the proceedings was placed in custodia legis. While the 
property stood in that condition a judgment was rendered 
adjudicating the ownership of the property and the disposi
tion to be made of it. The [judgment debtor] was a party 
to the record. The claim made for exemptions after entry 
of that judgment might have been made before the judg
ment was rendered. After the judgment in rem against him, 
it is too late for a party to the record to assert a claim for 
exemptions which might have been made on the trial and 
determined by the judgment.
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While we have a statutory provision . . . providing that 
claim for exemptions may be made at any time before 
sale, that section can have no application in a garnish
ment proceeding where there is no sale of the property 
involved. It would seem that the rule in such case is that 
claim for exemption should be made within a reasonable 
time. The effect of the judgment entered was to put the 
parties in the same position they would have been had 
the sheriff made a sale of the attached property, paid the 
proceeds to the clerk of court, and the court had ordered 
them paid to the creditor. Where the [judgment debtor] 
has notice, as he had in this case, he should avail himself 
of the privilege of setting up every claim or demand he 
has to the property, to the end that the court may not enter 
an improvident judgment.  

Id. at 854-55, 254 N.W. at 495 (emphasis omitted). Clearly, 
the court recognized that an exemption under the statutory 
provision now codified at § 25-1552 could properly be asserted 
against a garnishment of a bank account.  

In another case involving a garnishment, Live Stock Nat. Bank 
v. Jackson, 137 Neb. 161, 288 N.W. 515 (1939), the Nebraska 
Supreme Court again implicitly recognized that garnishments 
in aid of execution, other than those involving wages, are sub
ject to the exemption now codified at § 25-1552. The court 
observed that the Legislature had in mind two types of remedial 
process for enforcing collection of judgments. The court stated 
that the Legislature elected to "treat the subject of exemption of 
wages as separate and distinct from proceedings in aid of execu
tion." 137 Neb. at 167, 288 N.W. at 518. The court also cited 
an earlier case in which the judgment debtor had attempted to 
assert the general exemption of personal property in a garnish
ment of wages. The reasoning shows that the exemption was 
denied because the statute then, as now, treated exemption of 
wages separately from the general exemptions applicable to 
other garnishments.  

Not only does the case law support assertion of an exemption 
in a garnishment proceeding, the general understanding of the 
law by skilled practitioners comports with that interpretation.  
Referring to Mercer v. Armstrong, 98 Neb. 645, 154 N.W. 219
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(1915), Louis Lightner's classic treatise noted that "in garnish
ment proceedings and in proceedings in aid of execution the 
defendant should claim his [or her] exemption . . . . A pleading 
should be filed in such proceedings setting up the debtor's claim 
to exemptions." 3 Louis Lightner, Nebraska Forms Annotated 
§ 3491 at 221 (1951). Lightner's treatise prescribed a form for 
an "Answer of Defendant to Garnishee Summons Claiming 
Property Exempt." 1 Lightner, supra, § 1446 at 492. The speci
fied form parenthetically referred to Neb. Rev. Stat. § 25-1553 
(1943), which then specified the procedure for claiming the 
exemption now codified in § 25-1552. Later statutory amend
ments consolidated into § 25-1552 the procedure from the 
former § 25-1553. Lightner's form demonstrates a clear under
standing that the exemption of § 25-1552 could properly be 
asserted in a garnishment proceeding.  

The same understanding is demonstrated in the later classic 
work by Winsor C. Moore, then a professor of law at Creighton 
University, who initially undertook to provide supplements to 
the Lightner treatise and later published his own multivolume 
series. Moore asserts that "exemption laws should be construed 
liberally in favor of persons within their purview so as to effec
tuate their beneficient [sic] purposes." 5 Winsor C. Moore, 
Nebraska Practice § 3693c at 327 (1966). Moore provides a 
form for "Claim of Exemption in Lieu of Homestead" under 
§ 25-1552. 5 Moore, supra, § 3695 at 329-30. Moore notes that 
under § 25-1030.03, 

[t]he defendant in the original action may by a suitable 
pleading filed in the garnishment proceedings set up facts 
showing that the debt or the property with which it is 
sought to charge the garnishee is (1) exempt from execu
tion or (2) for any other reason is not liable for plaintiff's 
claim. . . . If the debt or property or any part thereof ...  
is found to be exempt or not liable, the garnishee will be 
discharged as to that part which is exempt or not liable.  

2 Winsor C. Moore, Nebraska Practice § 1509 at 395 (1964). Moore 
also prescribes adding the following language to the garnishee inter
rogatories: "'State whether ... the judgment debtor is the head of 
a family, or if there is any other fact touching on his exemptions."' 
Id., § 1514 at 397. While the learned treatises are not binding
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precedent, they elucidate the understanding of practitioners in 
the area of law regarding the applicability of exemptions in 
garnishment proceedings-particularly the exemption in lieu of 
homestead provided by § 25-1552, which exemption is at issue 
in the case before us.  

[6,7] Several principles of statutory construction underlie 
our interpretation. First, in construing a statute, a court must 
look to the statutory objective to be accomplished, the evils 
and mischiefs sought to be remedied, and the purpose to be 
served. Premium Farms v. County of Holt, 263 Neb. 415, 640 
N.W.2d 633 (2002). Similarly, a court must place on a statute 
a reasonable construction which best achieves the statute's 
purpose, rather than a construction which would defeat that pur
pose. Pepitone v. Winn, 272 Neb. 443, 722 N.W.2d 710 (2006).  
Clearly, the purpose of § 25-1552 is to provide some reasonably 
equivalent personal property for judgment debtors having no 
lands or homestead and to allow such debtors to retain some 
minimal amount of property.  

[8,9] Second, in determining the meaning of a statute, an 
appellate court may conjunctively consider and construe a col
lection of statutes which pertain to a certain subject matter to 
determine the intent of the Legislature, so that different provi
sions are consistent, harmonious, and sensible. In re Estate of 
Reed, 271 Neb. 653, 715 N.W.2d 496 (2006). Statutes relating 
to the same subject matter will be construed so as to maintain a 
sensible and consistent scheme, giving effect to every provision.  
Id. In our opinion, these principles require us to conjunctively 
read the statutes on exemptions together with the sections gov
erning executions, attachments, garnishments, and other pro
ceedings in aid of execution.  

[10] Finally, if possible, an appellate court will try to avoid 
a statutory construction which would lead to an absurd result.  
Livengood v. Nebraska State Patrol Ret. Sys., 273 Neb. 247, 
729 N.W.2d 55 (2007). In our opinion, these principles lead to 
the construction that exemptions may be asserted in garnishment 
proceedings, while ARL's interpretation would defeat the statu
tory purpose and lead to absurd results.  

Imagine our judgment debtor, without lands or tenements, 
clutching her $1,210.76 in currency as she approaches the
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teller's window of her bank. The sheriff lies in wait, holding 
both a writ of execution and a summons in garnishment. As 
the debtor extends her arm with the cash, the sheriff levies 
execution and seizes it. Under ARL's interpretation, the exemp
tion would clearly apply to defeat the levy. However, if before 
any levy is made, our debtor hands the money to the teller for 

deposit to the debtor's account and the sheriff immediately 
serves the summons in garnishment, under ARL's interpretation, 
no exemption would be available to our debtor in the garnish
ment proceeding. ARL's interpretation would thereby lead to an 
absurd result.  

The county court's finding, quoted above, suggests that the 
county court accepted ARL's argument that the exemptions 
claimed by Piper cannot apply to a garnishment. The district 
court, acting as an intermediate appellate court, expressly relied 
on this concept, stating: "Such exemptions are available in 
other types of actions, but not in third-party garnishment pro
ceedings." Both the county court and the district court erred in 
this regard.  

CONCLUSION 
Because it is not clear if Piper's claim of the exemptions 

was made before final judgment in the garnishment action, 
see Scottsbluff Nat. Bank v. Pfeifer, 126 Neb. 852, 254 N.W.  
494 (1934), we reverse the judgment of the district court with 
instructions to reverse the judgment of the county court and 
remand the cause to that court for further proceedings consist
ent with this opinion.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

REBECCA HIGGINBOTHAM, APPELLANT, V.  

BENJAMIN SUKUP, APPELLEE.  

737 N.W.2d 910 

Filed July 24, 2007. No. A-06-624.  

1. Jury Instructions: Judgments: Appeal and Error. Whether a jury instruction 

given by a trial court is correct is a question of law. When reviewing questions of
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law, an appellate court has an obligation to resolve the questions independently of 
the conclusion reached by the trial court.  

2. Jury Instructions: Proof: Appeal and Error. To establish reversible error from 
a court's failure to give a requested jury instruction, an appellant has the burden 
to show that (1) the tendered instruction is a correct statement of the law, (2) the 
tendered instruction was warranted by the evidence, and (3) the appellant was 
prejudiced by the court's failure to give the requested instruction.  

3. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion.  

4. Jury Instructions: Appeal and Error. Jury instructions are subject to the harm
less error rule, and an erroneous jury instruction requires reversal only if the error 
adversely affects the substantial rights of the complaining party.  

5. Jury Instructions: Proof: Appeal and Error. To establish reversible error from 
a court's refusal to give a requested instruction, an appellant has the burden to 
show that the tendered instruction is the correct statement of law, that the tendered 
instruction is warranted by the evidence, and that the appellant was prejudiced by 
the court's refusal to give the tendered instruction.  

6. _ : _ : _ . A jury instruction that misstates the burden of proof has a tend
ency to mislead the jury and is erroneous.  

7. Negligence: Damages. The right of a person suffering from a disease, who is 
injured by reason of the negligence of another, to recover for all damages proxi
mately resulting from the negligent act includes the right to recover for an aggrava
tion of the preexisting disease.  

8. Actions: Negligence: Damages: Proof. The plaintiff has the burden of proving 
duty, breach, causation, and resultant harm to recover in a suit in negligence. The 
plaintiff is not, however, required to provide a precise line between the damages 
directly related to the accident and any preexisting physical or mental condition the 
defendant can exhume as a precondition for recovering any damages at all.  

9. Negligence: Damages: Proximate Cause: Proof. Once the plaintiff presents 
evidence from which a jury reasonably can find that damages were proximately 
caused by the tortious act, the burden of apportioning damages resulting from the 
tort rests squarely on the defendant.  

10. Liability: Damages: Proximate Cause. If a plaintiff has a preexisting condition 
and the defendant's conduct resulted in greater damages because of that preexisting 
condition, the defendant is nonetheless liable for all damages proximately caused 
by the defendant's conduct.  

11. Negligence: Damages: Jury Instructions. The "suggested instruction" dealing 
with apportionment, as seen in part IIB of the comment to NJI2d Civ. 4.09, is 
appropriate only where the plaintiff has established injury and causation and there 
remains only a question of apportioning the damages between the preexisting 
injury and the defendant's negligence.  

Appeal from the District Court for Madison County: PATRICK 
G. ROGERS, Judge. Reversed and remanded for a new trial.
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Kathleen Koenig Rockey and Christopher C. Hilkemann, of 
Copple, Rockey & McKeever, P.C., L.L.O., for appellant.  

Todd B. Vetter, of Fitzgerald, Vetter & Temple, for appellee.  

INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.  

INBODY, Chief Judge.  
INTRODUCTION 

Following a jury trial, Rebecca Higginbotham was awarded 
$6,464.58 in damages against Benjamin Sukup. The district 
court for Madison County, Nebraska, overruled Higginbotham's 
motion for new trial on the basis that the trial court erred in 
refusing to give one of her proposed jury instructions, and 
Higginbotham has appealed. For the reasons set forth herein, we 
reverse the judgment of the district court and remand the cause 
for a new trial.  

STATEMENT OF FACTS 
On August 5, 2004, Higginbotham filed a complaint in the 

district court, alleging that she had been injured in a car acci
dent due to Sukup's negligence. Specifically, Higginbotham 
claimed: 

On or about the 30* day of August, 2000, [Higginbotham] 
was operating a 1995 Ford Taurus automobile in an easterly 
direction near the location of the 400 Block of East Norfolk 
Avenue [in Norfolk, Nebraska]. At the same time, [Sukup] 
was also operating a 1995 Ford Aerostar van in a[n] easterly 
direction along Norfolk Avenue. [Higginbotham] slowed to 
stop her vehicle to make a left turn utilizing her turn signal 
and signaling her intention to turn left to traffic to the front 
and rear of her automobile. Thereafter, [Sukup's] vehicle 
struck the rear of [Higginbotham's] vehicle as [she] was 
waiting to make a lawful left turn.  

Higginbotham claimed that Sukup was negligent by failing to 
exercise proper control over his vehicle, by failing to operate 
the vehicle at a safe speed for the conditions, and for failing to 
stop in order to avoid colliding with Higginbotham's vehicle.  

Higginbotham claimed that she suffered injuries to her neck, 
including severe and persistent neck and head pain, whiplash,
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and cervical strain, and carpal tunnel syndrome. She alleged 
that she had sustained $16,059.55 in medical expenses and that 
she would continue to incur medical expenses in the future.  
She also alleged that she had incurred lost wages in the amount 
of $5,134.13. Thus, Higginbotham prayed for $21,193.68 in 
specific damages, as well as for general damages, costs, and 
any further relief the court deemed appropriate. On November 
4, 2004, Sukup filed his answer, denying each and every alle
gation made by Higginbotham and asking the district court 
to dismiss the complaint. On May 31, 2005, Sukup filed an 
"Admission of Fault," in which he admitted fault in the case "but 
denie[d] the nature, extent, and amount of damages asserted by" 
Higginbotham. On August 31, Sukup filed an "Offer to Confess 
Judgment," in which he "offer[ed] to confess Judgment in open 
Court for the total sum of $40,000.00, inclusive of court costs." 

A jury trial was held in the instant case beginning on March 
15, 2006. Higginbotham testified with regard to the injuries she 
sustained, the pain she continued to suffer from at the time of 
trial, and the wages she lost as a result of the accident. She gener
ally conceded she had suffered from previous neck stiffness and 
soreness since approximately 1990, but claimed that she would 
receive chiropractic adjustments for her neck pain and that her 
neck would feel fine after the adjustments. Higginbotham stated 
that she had been suffering from constant neck pain since the 
time of the August 30, 2000, accident and stated that she was 
still undergoing physical therapy for the neck injury. She stated 
that she had no neck pain or soreness immediately prior to the 
accident, but that she had suffered from soreness and stiffness in 
her neck and shoulder area ever since the accident.  

Numerous depositions from doctors who had treated or 
examined Higginbotham were read into evidence at trial, and 
numerous exhibits were entered into evidence as well. Spe
cific evidence relevant to our examination of the issues in this 
case will be discussed as necessary in the analysis section of 
this opinion.  

On March 16, 2006, a jury instruction conference was 
held. The following colloquy was had between the trial court, 
Higginbotham's attorney, and Sukup's attorney:
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THE COURT: Then that only leaves [NJI2d Civ.] 4.09 
to discuss. So . . . you [Higginbotham's attorney] have 
included the paragraph, "If you cannot separate damages 
caused by the preexisting condition" [as the second para
graph of Higginbotham's proposed jury instruction No. 2]; 
is that right? 

[Higginbotham's attorney]: I'm asking that that be 
included, Your Honor.  

THE COURT: All right ... why don't we start with your 
argument first.  

[Higginbotham's attorney]: Well, Your Honor, the evi
dence in this case is that [Sukup] has spent a lot of time 
trying to emphasize the fact that [Higginbotham] has had a 
preexisting medical history, and has had a preexisting con
dition. And it seems that [Sukup] cannot have his cake and 
eat it too. If you want to complain about [Higginbotham's] 
having a preexisting condition, then I think you have to 
deal with the fact that you might have to deal with a 4.09 
instruction that includes this second paragraph.  

The fact that [Higginbotham] may have said she re
covered from prior injuries, doesn't change the fact that 
there's evidence in the record, and it's actually been 
presented at times by [Sukup], that [Higginbotham] had 
a degenerative condition in her neck. It seems to me that 
this is precisely the type of case that we would look to in 
applying the second paragraph of 4.09 given the objec
tive evidence of that, and the history of prior injury that 
[Higginbotham] has sustained to the neck has been docu
mented in her medical history.  

To the extent that the instruction - I think the instruc
tion is designed for cases just like this one, where you 
might have a condition that flares up or waxes and wanes, 
use whatever phrase you like, from time to time, and you 
have a situation where you have a traumatic event that 
causes a condition that may have been relatively nonsymp
tomatic to become symptomatic. In the last deposition that 
we read today, that's the terminology used by Dr. [Michael 
H.] McGuire. This is symptomatic. It causes pain and it is
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symptomatic. I think this is exactly the type of fact pattern 
where this type of instruction should be given.  

I would strongly suggest that the court consider using 
the second paragraph of 4.09.  

[Sukup's attorney]: Your Honor, I strongly disagree.  
I previously provided to the court a brief on this issue.  
I don't get this degenerative condition. [Higginbotham] 
brought it up so we had to address it. We established that 
Dr. [C. Robert] Adams is the only one saying that a pos
sible disk was injured here.  

We had to bring up the preexisting degenerative disk to 
show that he was wrong because he didn't know about the 
preexisting degenerative disk. I'm not here saying that her 
condition is going downhill because of her degenerative 
condition. The only reason that was brought up is to show 
Dr. Adams was wrong.  

Now, getting to 4.09, the second [paragraph]. It's only 
appropriate when you have an injury to someone where 
they have a preexisting condition that is causing a downfall 
in their condition, and an injury to it that's - and they 
are so interwoven and intertwined that you can't separate 
them. The evidence is clear in this case, and if you instruct 
without that, the jury's finding is going to be the same. If 
they believe [Sukup's] evidence, then [Higginbotham] had 
a temporary cervical strain and everything is resolved and 
she's back to where she was.  

If you instruct without it and they believe [Higginbotham], 
then everything that she has now isn't related to this acci
dent. So you don't need the second [paragraph] in this 
case, because without it they are going to be appropriately 
instructed. I guess the instructions don't suggest or recom
mend it, and I don't think this is a case where it belongs.  

[Higginbotham's attorney]: Well, the instructions do 
suggest it because it is an optional provision in [the 
Nebraska Jury Instructions] that has been determined 
could be appropriate in certain circumstances. The notion, 
I guess, that - I guess what -- the point I'm trying to 
get across here is as we so often hear, the defendant takes
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the plaintiff as they find her. And in this case the defend
ant[, Sukup,] wants to present an argument to the jury, 
and will do so tomorrow, that at a certain point in time 
after the cervical strain healed at approximately a two
year period of time, [the plaintiff, Higginbotham,] was 
back to where she was before the accident occurred. And 
our position is that it is very difficult to make that defini
tive separation. And even Dr. McGuire, in his deposition, 
admitted it's difficult to make that separation. And if the 

jury thinks it can't make that separation, then I think the 
jury is properly instructed in this by utilizing this second 
[paragraph] in 4.09.  

That is the defendant's theory, but nonetheless the dam
ages that are - these conditions [Higginbotham] has are, 
I agree with [Sukup's attorney], interwoven with her other 
condition. And I think the jury needs to know that the 
defendant takes the plaintiff as they find her. And if [the 
jury] can't separate out those damages caused by the pre
existing condition, then the defendant is liable for all of 
them. That's the law of the state.  

[Sukup's attorney]: And I disagree with [Higginbotham's 
attorney]. The instructions specifically say that the second 
paragraph should not be routinely given. It should be rarely 
given. And this is not the case for it. This jury is going to 
be appropriately instructed in the law based upon the evi
dence before them, using the standard instruction without 
modifying it to add the damage apportion paragraph so you 
can get up there and argue to tag it all.  

If they find - if their finding is this accident is the 
cause of [Higginbotham's] continued complaints and prob
lems, then they'll be appropriately instructed even without 
the paragraph.  

THE COURT: My ruling is going to be that I think 
that situation in [Gustafson v. Burlington Northern RR.  
Co., 252 Neb. 226, 561 N.W.2d 212 (1997),] is probably 
the most applicable apportionment instruction appropri
ate where there is evidence of a preexisting condition, 
but if the degree to which the condition may have been 
aggravated could not be determined, an apportionment
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instruction in the absence of proof of aggravation. I think 
that's where we're at.  

Emotionally, I probably agree with [Higginbotham's 
attorney], because I don't think [Sukup's attorney] ought 
to be able to have his cake and eat it too, which he's try
ing to have here. But on the other hand, the situation as 
far as proof is concerned, I don't think it's clear here that 
there's a preexisting condition, and therefore I don't think 
it's appropriate to give the second paragraph. So I'm going 
to deny [Higginbotham's] motion and instruct as requested 
by [Sukup].  

However - well, that's what I'm going to do.  
The case was submitted to the jury on March 17, 2006. After 

deliberations, the jury returned that same day with a verdict in 
favor of Higginbotham in the amount of $6,464.58. On March 
27, Higginbotham filed a motion for new trial, alleging that the 
trial court improperly instructed the jury on the issue of damages.  
On May 10, following a hearing on the motion for new trial, the 
trial court overruled Higginbotham's motion. Higginbotham has 
timely appealed to this court.  

ASSIGNMENTS OF ERROR 
Higginbotham alleges that the trial court committed reversible 

error in refusing to give one of her proposed jury instructions 
and in overruling her motion for a new trial.  

STANDARD OF REVIEW 
[1] Whether a jury instruction given by a trial court is cor

rect is a question of law. When reviewing questions of law, an 
appellate court has an obligation to resolve the questions inde
pendently of the conclusion reached by the trial court. Roth v.  
Wiese, 271 Neb. 750, 716 N.W.2d 419 (2006).  

[2] To establish reversible error from a court's failure to 
give a requested jury instruction, an appellant has the burden to 
show that (1) the tendered instruction is a correct statement of 
the law, (2) the tendered instruction was warranted by the evi
dence, and (3) the appellant was prejudiced by the court's failure 
to give the requested instruction. Id.
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[3] A motion for new trial is addressed to the discretion of 
the trial court, whose decision will be upheld in the absence of 
an abuse of that discretion. Epp v. Lauby, 271 Neb. 640, 715 
N.W.2d 501 (2006); Kant v. Altayar, 270 Neb. 501, 704 N.W.2d 
537 (2005).  

ANALYSIS 

Improper Jury Instructions.  
Higginbotham first contends that the district court commnitted 

reversible error when it refused to give one of her proposed jury 
instructions. Higginbotham's proposed jury instruction No. 2 
provided as follows: 

There is evidence [Higginbotham] had a neck condi
tion prior to the date of the collision. [Sukup] is liable 
only for any damages that you find proximately caused by 
the collision.  

If you cannot separate damages caused by the pre
existing condition from those caused by the collision, then 
[Sukup] is liable for all of those damages.  

This instruction is essentially identical to that seen in NJI2d 
Civ. 4.09. The second paragraph of Higginbotham's proposed 
instruction is essentially identical to the "Suggested Instruction," 
dealing with apportionment, as seen in part JIB of the comment 
to NJI2d Civ. 4.09.  

Instead of instructing the jury with Higginbotham's pro
posed jury instruction No. 2, the trial court instructed the jury 
as requested by Sukup, which was substantially similar to 
Higginbotham's proposed instruction except for the omission of 
the second paragraph of the proposed instruction.  

[4-6] Jury instructions are subject to the harmless error rule, 
and an erroneous jury instruction requires reversal only if the 
error adversely affects the substantial rights of the complain
ing party. David v. DeLeon, 250 Neb. 109, 547 N.W.2d 726 
(1996). To establish reversible error from a court's refusal to 
give a requested instruction, an appellant has the burden to 
show that the tendered instruction is the correct statement of 
law, that the tendered instruction is warranted by the evidence, 
and that the appellant was prejudiced by the court's refusal to
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give the tendered instruction. Id. A jury instruction that misstates 
the burden of proof has a tendency to mislead the jury and is 
erroneous. Id.  

[7-9] The right of a person suffering from a disease, who is 
injured by reason of the negligence of another, to recover for all 
damages proximately resulting from the negligent act includes 
the right to recover for an aggravation of the preexisting dis
ease. Id. The plaintiff has the burden of proving duty, breach, 
causation, and resultant harm to recover in a suit in negligence.  
Id. The plaintiff is not, however,. required to provide a precise 
line between the damages directly related to the accident and 
any preexisting physical or mental condition the defendant can 
exhume as a precondition for recovering any damages at all. Id.  
Once the plaintiff presents evidence from which a jury reason
ably can find that damages were proximately caused by the 
tortious act, the burden of apportioning damages resulting from 
the tort rests squarely on the defendant. Id.  

[10,11] If a plaintiff has a preexisting condition and the 
defendant's conduct resulted in greater damages because of that 
preexisting condition, the defendant is nonetheless liable for all 
damages proximately caused by the defendant's conduct. Castillo 
v. Young, 272 Neb. 240, 720 N.W.2d 40 (2006). The comment 
to NJI2d Civ. 4.09 states that the "Suggested Instruction" dealing 
with apportionment "should not be given routinely, but rarely." 
Further, this sentence is appropriate only where the plaintiff 
has established injury and causation and there remains only a 
question of apportioning the damages between the preexisting 
injury and the defendant's negligence. Macholan v. Wynegar, 
245 Neb. 374, 513 N.W.2d 309 (1994).  

It is undisputed that Higginbotham suffered from a pre
existing neck condition. In fact, both parties put on evidence to 
suggest that she suffered from such an affliction. It is also true 
that more than one of the doctors who testified by deposition 
indicated that any damages that Higginbotham suffered to her 
neck as a result of the accident caused by Sukup had cleared up 
by the time of trial and that any neck problems she continued to 
have were not the result of the accident.  

However, Higginbotham did in fact present evidence that her 
preexisting condition had been exacerbated by the accident and
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that she continued to suffer from this exacerbation. The deposi
tion of Dr. George Greene, taken on December 12, 2005, was 
read into evidence at the trial. Dr. Greene stated that he exam
ined Higginbotham on two occasions, on December 8, 2000, 
and on September 20, 2001. Dr. Greene indicated that he took 
a medical history from Higginbotham. Dr. Greene noted that 
Higginbotham had been referred to him for neck pain arising 
out of her August 30, 2000, car accident and that "[i]t was [his] 
impression that she had had a strain of her neck that was caus
ing her neck and shoulder pain." Dr. Greene testified that it was 
his "impression that [Higginbotham's cervical strain] was as a 
result of her motor vehicle accident." 

Dr. Greene stated that Higginbotham had suffered a "severe 
cervical strain," which he characterized as "a strain of the 
muscles, joints, and ligaments in the neck region." He further 
stated that in his experience, surgery would not be an option 
to reduce Higginbotham's pain. Dr. Greene stated that he "sug
gested [to Higginbotham,] since her neck pain had been ongoing 
and had not been relieved with other nonoperative methods, 
that she consider evaluation at a comprehensive pain manage
ment clinic." 

Dr. Greene stated in his deposition that he had assigned 
Higginbotham an impairment rating of 4 percent of the whole 
person, per the "AMA Guidelines to the Evaluation of Permanent 
Impairment." He stated that the impairment rating was "related 
to the unoperated soft tissue lesion and cervical spine with none 
to minimal degenerative changes on the structural test." Dr.  
Greene also interviewed Higginbotham on July 7, 2003, and he 
stated that Higginbotham was still suffering from neck pain at 
that time. Dr. Greene reiterated that he was of the opinion that 
Higginbotham had "experienced a cervical strain as a result of 
her motor vehicle accident." He stated that he did not have an 
opinion regarding whether Higginbotham's injury was perma
nent, and that the neck condition was not degenerative, but that 
he "still [thought] that she may derive some benefit from evalu
ation in a comprehensive pain management program." 

On cross-examination, Dr. Greene stated that Higginbotham 
had not informed him that she had a preexisting neck condi
tion and that he did not recall Higginbotham's telling him that
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she had constant neck pain and stiffness. He stated that he had 
given Higginbotham a permanent impairment rating as a result 
of the cervical strain. He also explained that he did not have an 
opinion regarding whether Higginbotham's injury was perma
nent or not, due to his "understanding she has not completed 
a course of treatment for her cervical strain," and that he was 
"reluctant to assign her permanency until she has completed a 
course of treatment." 

Dr. Greene again reiterated that as a result of the accident, 
Higginbotham suffered a cervical strain "which[,] in view of 
the other information available, may have exacerbated a pre
existing condition." Dr. Greene conceded that Higginbotham 
had not told him about her prior neck pain, but stated that he 
still believed her current neck pain was an aggravation of her 
previous condition: "Based on the history that she gave me that 
her neck pain - she had neck pain following her motor vehicle 
accident, so I must rely on what she told me that suggested that 
is more neck pain than she had previously." Dr. Greene reiter
ated that he believed Higginbotham's current neck pain was 
causally related to the accident, but conceded that "[b]ased on 
the additional information [he learned on the day his deposition 
was taken, concerning Higginbotham's] pre-existing neck pain, 
all of her current neck pain may not be related to her motor 
vehicle accident." 

Additionally, the deposition of Dr. Curtis Meyer, taken on 
December 15, 2005, was read into evidence at trial. Dr. Meyer 
stated that he had been Higginbotham's treating chiropractor 
since February 2003. Dr. Meyer stated that Higginbotham had 
primarily received care for her neck. Dr. Meyer stated that his 
opinion regarding Higginbotham's neck was as follows: 

The care that I'm offering, based on the history that I 
read, and the examinations that I read of, and the medical 
opinions that I read of, and my objective findings say that 
[Higginbotham's] neck was hurt and that she has sought 
care from a variety of doctors for that and that that stems 
from an incident in 2000.  

... I have a variety of diagnoses as you can see through 
this regimen of care, all of which come into the same
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cervical and thoracic area that she was originally com
plaining of. My care at this point was less acute than that 
which I read about in the earlier days. So the strain/sprain 
incident and diagnoses that I read of, I scaled down to 
sometimes myalgias which was just muscle pain, some
times dysfunctions, it didn't work well. And so my - my 
diagnoses are maybe less, not as heavy; not as heavy, and 
the court - for the court to understand, she wasn't in as 
bad of shape when I got to her or when she got to me as 
she was when she was first seen.  

Dr. Meyer continued to state that Higginbotham "was hurt in the 
incident of 2000 and that some of the - the complaints, subjec
tive complaints even yesterday stem from that." 

Dr. Meyer stated that he had reviewed the records of Dr.  
James Thor, Higginbotham's chiropractor at the time of the 
accident. Dr. Meyer stated that he "looked at [Higginbotham's] 
records prior to [the 2000 accident], but did not delve" into 
them, and that he had examined the records after the accident as 
well. Dr. Meyer stated that his treatment of Higginbotham, with 
the exception of a few visits, had been "necessarily incurred as a 
result of the automobile accident she was involved in in August 
of 2000." Dr. Meyer gave his opinion regarding Higginbotham's 
future care needs: 

Based on the patient's needs over the last nearly three 
years, we're not that far from February now, the patient 
has required periodic care as we've discussed in short 
small blocks, sometimes based on incidents, sometimes not 
based on an incident. It would then be reasonable for me to 
think that with what had occurred or has occurred that she 
may continue to seek that form of care in small segmental 
blocks. It does look good for her, though, that her care 
requirements for this year were much less than they had 
been in the previous two. So I think that is very positive for 
her in her trying to achieve some quality of life.  

He stated that Higginbotham would probably continue to require 
periodic treatment, but would not be on a scheduled regimen of 
chiropractic treatment.  

On cross-examination, Dr. Meyer stated that Higginbotham 
did not have any future scheduled appointments with him, as
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they were "on an as-needed basis." Dr. Meyer stated that he did 
not have an opinion on the care of Higginbotham's neck prior 
to the 2000 accident and that he did not know if Higginbotham 
"had flare-ups in her neck that subsided and then flared-up and 
subsided before this motor vehicle accident." Dr. Meyer also 
conceded that he did not know "if during the care and treat
ment . . . before the motor vehicle accident of August 30, 2000, 
[Higginbotham] ever had pain" in her cervical spine or at the 
thoracic level. He also did not know if Higginbotham reported 
to Dr. Thor that she suffered from "constant neck pain and stiff
ness" or if Higginbotham had been diagnosed with a chronic 
condition of her neck. However, we note that Dr. Meyer never 
changed his opinion that Higginbotham's neck problems that he 
had treated were at least partly the result of the 2000 accident.  

As noted earlier, once a plaintiff presents evidence from 
which a jury reasonably can find that damages were proxi
mately caused by a tortious act, the burden of apportioning 
damages resulting from the tort rests squarely on the defendant.  
It is apparent from Dr. Greene's testimony, as well as that of 
Dr. Meyer, that Higginbotham presented evidence from which 
a jury could reasonably find that damages were proximately 
caused by a tortious act. Therefore, the burden of apportioning 
damages was squarely on Sukup.  

The apportionment paragraph included in Higginbotham's 
proposed instruction is appropriate to include only where the 
plaintiff has established injury and causation and there remains 
only a question of apportioning the damages between the pre
existing injury and the defendant's negligence. Although more 
than one of the doctors' opinions entered into evidence sug
gested that any damages suffered by Higginbotham due to the 
accident had cleared up prior to trial, Dr. Greene's opinion was 
that Higginbotham continued to suffer damages to her neck as 
a result of the accident; Dr. Meyer opined similarly. Dr. Meyer 
never changed his opinion, and while Dr. Greene's opinion 
changed slightly after he learned of Higginbotham's preexisting 
neck condition, he maintained his position that Higginbotham 
suffered a cervical strain as a result of the accident. Dr. Greene 
specifically stated that "all of her current neck pain may not be 
related to her motor vehicle accident," indicating that at least
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part of Higginbotham's suffering at the time of trial was still due 

to the cervical strain she suffered in the accident.  
Thus, at least some of the evidence presented at trial indicates 

that apportionment is not clear and that Higginbotham continues 
to suffer due to the accident. While Dr. Greene and Dr. Meyer 
may be in the minority, whether their testimony was credible or 
not is not for us, or the district court, to decide; rather, it is a 

question for the jury. Therefore, it is apparent from the record 
before us that Higginbotham's proposed instruction was war
ranted by the evidence presented at trial.  

To establish reversible error from a court's failure to give a 

requested jury instruction, an appellant has the burden to show 
that (1) the tendered instruction is a correct statement of the law, 
(2) the tendered instruction was warranted by the evidence, and 
(3) the appellant was prejudiced by the court's failure to give the 
requested instruction. Roth v. Wiese, 271 Neb. 750, 716 N.W.2d 
419 (2006). Higginbotham's proposed instruction was a correct 
statement of the law and, as previously stated, was warranted by 
the evidence. It is also apparent that Higginbotham was preju
diced by the court's failure to give her proposed instruction. A 
jury instruction that misstates the burden of proof has a tendency 
to mislead the jury and is erroneous. David v. DeLeon, 250 
Neb. 109, 547 N.W.2d 726 (1996). The jury should have been 
instructed that if it was unable to separate the damages caused 
by the preexisting condition from those caused by the colli
sion, then Sukup was liable for all Higginbotham's damages.  
Higginbotham was clearly prejudiced by the trial court's failure 
to properly instruct the jury. Accordingly, we find that the trial 
court's failure to give Higginbotham's proposed instruction was 
reversible error.  

Denial of Motion for New Trial.  
Higginbotham has also assigned that the trial court erred in 

overruling her motion for a new trial, on the basis that the court 
erred in failing to give her proposed jury instruction. Since we 
have found that the trial court committed reversible error in 
failing to give Higginbotham's proposed jury instruction, it fol
lows that the court likewise abused its discretion in failing to 
grant her a new trial on that basis.
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CONCLUSION 
We find that the district court committed reversible error when 

it refused to give Higginbotham's proposed jury instruction, and 
accordingly, we reverse the judgment of the district court and 
remand the cause back to the district court for a new trial.  

REVERSED AND REMANDED FOR A NEW TRIAL.  

STATE OF NEBRASKA, APPELLEE, V.  
DOUGLAS J. CRAIG, APPELLANT.  

739 N.W.2d 206 

Filed July 31, 2007. No. A-06-504.  

I. Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court's 
determination as to whether charges should be dismissed on speedy trial grounds 
is a factual question which will be affirmed on appeal unless clearly erroneous.  

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for 
statutory interpretation or presents questions of law, an appellate court must 
reach an independent conclusion irrespective of the determination made by the 
court below.  

3. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to settle jurisdictional issues presented 
by a case.  

4. Speedy Trial: Pretrial Procedure. A motion to discharge on speedy trial grounds 
is inferentially denied where the trial court proceeds to trial without expressly rul
ing on the motion.  

5. Judgments. A judgment's meaning is determined, as a matter of law, by the con
tents of the judgment in question.  

6. Speedy Trial. Neb. Rev. Stat. § 29-1207 (Reissue 1995) requires discharge of a 
defendant whose case has not been tried within 6 months after the filing of the 
information, unless the 6 months are extended by any period to be excluded in 
computing the time for trial.  

7. Public Officers and Employees: Records. Neb. Rev. Stat. § 25-2206 (Reissue 
1995) requires that the clerk of the court shall endorse upon every paper filed with 
him or her the day of filing it.  

8. Appeal and Error. An appellate court may, at its discretion, discuss issues unnec
essary to the disposition of an appeal where those issues are likely to recur during 
further proceedings.  

9. Speedy Trial: Good Cause: Proof. It is the State's burden to establish that facts 
showing good cause under Neb. Rev. Stat. § 29-1207(4)(f) (Reissue 1995) exist to 
delay a defendant's trial beyond the 6-month time period.  

10. Speedy Trial. An accused cannot generally take advantage of a delay in being 
brought to trial where the accused is responsible for the delay by either action 
or inaction.
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I1. Trial: Records. It is the duty of the court reporter to make a verbatim record of 

judicial proceedings, and it is the obligation of the trial court to see to it that the 

reporter accurately fulfills that duty.  
12. Speedy Trial: Time: Appeal and Error. The period of time from the day of the 

defendant's filing a notice of his or her interlocutory appeal of the trial court's 

denial of the motion to discharge until the time at which the appellate court man

date is spread on the record is excludable, for speedy trial purposes, as a period of 

delay resulting from other proceedings concerning the defendant under Neb. Rev.  

Stat. § 29-1207(4)(a) (Reissue 1995).  

Appeal from the District Court for Lancaster County, JOHN 

A. COLBORN, Judge, on appeal thereto from the County Court 
for Lancaster County, LAURIE J. YARDLEY, Judge. Judgment of 
District Court affirmed.  

Dennis R. Keefe, Lancaster County Public Defender, and 
John C. Jorgensen for appellant.  

Jon Bruning, Attorney General, and Susan J. Gustafson for 
appellee.  

INBODY, Chief Judge, and SIEVERS and CASSEL, Judges.  

CASSEL, Judge.  
I. INTRODUCTION 

Douglas J. Craig filed in the county court for Lancaster 
County a motion for discharge based on his right to a speedy 
trial. The county court excluded 37 days under the catchall 
"good cause" provision of Neb. Rev. Stat. § 29-1207(4)(f) 
(Reissue 1995). On appeal, the district court affirmed the 
county court's decision. Craig now appeals to this court. We 
agree that the delay is properly considered under the catchall 
category rather than as a continuance under § 29-1207(4)(b), 
because the record does not show that the postponement was 
granted at Craig's request or with his consent. We further agree 
with the district court that a later 40-day delay was a continu
ance granted at the request of Craig's counsel and that the time 
in which to bring Craig to trial had not expired when he filed 
for discharge. We therefore affirm.  

II. BACKGROUND 
On April 18, 2005, the State filed a complaint in the 

county court charging Craig with third-offense driving under
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the influence of alcoholic liquor, in violation of Neb. Rev.  
Stat. § 60-6,196(1)(c) (Reissue 2004). On April 20, Craig was 
arraigned, pled not guilty, and advised the county court that he 
planned to hire an attorney. The court stated that a docket call 
would be held on May 24 and that Craig's lawyer needed to be 
with him at that time.  

On May 24, 2005, Craig appeared in court without counsel 
and explained that he had been unable to hire a lawyer due to 
not having work. The court appointed the public defender's 
office to represent Craig and told him, "you'll have to go over 
and see them as soon as you possibly can and come back for 
docket call on June 30th." A notation on the court's "Case 
Action Summary"-the county court equivalent to a district 
court's trial docket sheet-appears to state "P.D. apptmt Cont 
for Doc/call 6-30-at 13." A later notation on the "Case Action 
Summary" states that on the court's motion, the case was con
tinued until September 1 for docket call.  

On September 1, 2005, Craig's counsel stated, "Judge, we 
don't know how to proceed at this point. . . . Craig and I have 
talked (indiscernible) continue this to (indiscernible)." Craig's 
counsel later repeated, "We don't know how to proceed, so 
I'd like to maybe place it on that October 11th jury docket 
call." The court stated that it would place the case on the jury 
list to be tried in the October jury term which would begin on 
October 24.  

On October 24, 2005, Craig filed a motion to discharge, 
alleging that he had been denied both his statutory and his 
constitutional rights to a speedy trial. On December 5, the 
county court entered an order finding that the time between the 
May 24 docket call and the June 30 docket call was for "good 
cause" and should not be attributed to the State. The court rea
soned that the delay occurred because Craig intended to hire an 
attorney but was unable to do so and because the matter was 
continued for the appointment of a public defender. The county 
court concluded that 37 days should not be taxed to the State 
and that the State had until November 21 to bring Craig to trial.  
Although the court did not expressly overrule Craig's motion 
for discharge, the court set the matter for a jury trial beginning 
December 12.
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On December 6, 2005, Craig filed an appeal to the district 
court. On March 31, 2006, the district court affirmed the deci
sion of the county court. The district court similarly found 
that the time between May 24 and June 30, 2005, was prop
erly excluded under § 29-1207(4)(f), stating that "this delay 
occurred as a result of the failure of [Craig] to hire an attorney 
contrary to what he had told the court. The court finds that 
this delay was 'for good cause."' The district court added 37 
days to the October 18 trial deadline. The district court further 
excluded the time between September 1 and October 11 under 
§ 29-1207(4)(b), finding that Craig's counsel made an oral 
motion to move the docket call to October. After excluding those 
40 days, the court concluded that January 2, 2006, was the last 
day to bring Craig to trial.  

On April 28, 2006, Craig timely appealed to this court. On 
May 30, we dismissed the appeal for lack of jurisdiction, cit
ing Neb. Ct. R. of Prac. 7A(2) (rev. 2001). Craig filed a motion 
for rehearing, and on September 5, we reinstated the appeal.  

III. ASSIGNMENT OF ERROR 
Craig alleges that the district court erred in affirming the 

county court's decision to deny his motion to discharge on 
speedy trial grounds.  

Although Craig's motion to discharge alleged violation of 
both his statutory and his constitutional rights to a speedy trial, 
and although his assignments of error to the district court and 
this court are broad enough to encompass a challenge based 
on constitutional grounds, Craig makes no argument in his 
brief regarding his constitutional right to a speedy trial, and 
we therefore do not consider whether Craig was deprived of 
such right. See State v. Dockery, 273 Neb. 330, 729 N.W.2d 
320 (2007) (alleged error must be both specifically assigned 
and specifically argued in brief of party asserting error to be 
considered by appellate court).  

IV. STANDARD OF REVIEW 
[1] As a general rule, a trial court's determination as to 

whether charges should be dismissed on speedy trial grounds 
is a factual question which will be affirmed on appeal unless



15 NEBRASKA APPELLATE REPORTS

clearly erroneous. State v. Loyd, 269 Neb. 762, 696 N.W.2d 
860 (2005).  

[2] To the extent an appeal calls for statutory interpretation 
or presents questions of law, an appellate court must reach an 
independent conclusion irrespective of the determination made 
by the court below. State v. Washington, 269 Neb. 728, 695 
N.W.2d 438 (2005).  

V. ANALYSIS 

1. JURISDICTION IN THIS COURT 

[3] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to settle jurisdictional issues 
presented by a case. State v. Loyd, supra. The potential juris
dictional problem in this case is caused by the county court's 
failure to expressly rule on Craig's motion to discharge, raising 
the issues of whether the county court overruled the motion 
and, if so, when that order became final and appealable.  

[4] One line of cases holds that a motion to discharge on 
speedy trial grounds is inferentially denied where the trial 
court proceeds to trial without expressly ruling on the motion 
and that at that point, the denial of the defendant's motion is 
a final, appealable order, and the defendant must secure his 
or her rights to appellate review by filing a timely notice of 
appeal. See, State v. Aldaco, 271 Neb. 160, 710 N.W.2d 101 
(2006) (where court orally overruled motion and matter then 
proceeded to trial); State v. Tyma, 264 Neb. 712, 651 N.W.2d 
582 (2002) (where court did not rule on motion until after 
conclusion of trial). If we applied this rule literally, we would 
find that because the court had not yet proceeded to trial, the 
December 5, 2005, order was not appealable. However, we find 
these cases inapposite, inasmuch as the rule has been applied 
only in the absence of a written order determining the merits 
of the motion for discharge. Here, we have a written order ad
dressing the merits; the uncertainty arises from the contents of 
the order.  

[5] A judgment's meaning is determined, as a matter of 
law, by the contents of the judgment in question. In re Interest 
of Teela H., 3 Neb. App. 604, 529 N.W.2d 134 (1995). The 
contents of the county court's order-both setting the matter
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for trial and making findings on the merits of the motion for 
discharge consistent only with an order overruling the mo
tion-lead us to conclude that the effect of the court's order 
was to deny Craig's motion to discharge. We urge trial courts 
to expressly state that a motion is denied, overruled, granted, 
or sustained so that appellate courts can avoid such intellectual 
exercises to deduce a court's intended ruling.  

We conclude that the county court overruled Craig's motion 
on December 5, 2005, and that at that time, it became a final, 
appealable order. The district court properly acquired jurisdic
tion upon Craig's timely filed notice of appeal, and jurisdic
tion vested in this court upon Craig's timely appeal from the 
district court's order.  

2. STATUTORY RIGHT TO SPEEDY TRIAL 

[6] Section 29-1207 requires discharge of a defendant whose 
case has not been tried within 6 months after the filing of the 
information, unless the 6 months are extended by any period to 
be excluded in computing the time for trial. State v. Sims, 272 
Neb. 811, 725 N.W.2d 175 (2006). To calculate the time for 
speedy trial purposes, we exclude the day the information was 
filed, count forward 6 months, back up 1 day, and then add in 

any time excluded under § 29-1207(4) to determine the last day 
the defendant can be tried. State v. Baker, 264 Neb. 867, 652 
N.W.2d 612 (2002).  

[7] Craig incorrectly claims in his brief and in his motion 
to discharge that the complaint was filed on April 15, 2005.  
He thus contends that he should have been brought to trial by 
October 14. Although the complaint contains an April 15 date 
on the first page, the second page contains the signature of the 
county court clerk, a seal, and an April 18, 2005, date stamp.  
Neb. Rev. Stat. § 25-2206 (Reissue 1995) requires that "[tihe 
clerk of the court shall endorse upon every paper filed with him 

[or her] the day of filing it . . . ." We conclude that the com
plaint was filed on April 18. If no time was excludable, Craig's 
trial would have had to commence by October 18.  

[8] The focus of Craig's appeal is that the courts below 
erred in excluding the 37-day period of delay from the speedy 
trial calculation. Perhaps recognizing that the additional 40-day
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period found to be excludable by the district court will pre
vent him from ultimately prevailing on appeal, his brief makes 
nary a reference to that finding. An appellate court may, at its 
discretion, discuss issues unnecessary to the disposition of an 
appeal where those issues are likely to recur during further 
proceedings. In re Estate of Rosso, 270 Neb. 323, 701 N.W.2d 
355 (2005). Although we could resolve this appeal by limiting 
our analysis to the 40-day delay, we will consider both periods 
of delay to aid the court and counsel in determining how many 
days remain on the speedy trial clock.  

(a) Days Excluded Under § 29-1207(4)(f) 
[9] Section 29-1207(4) lists the periods of delay that are 

excluded in computing the time for trial. The excludable peri
ods of delay listed in § 29-1207(4) which are particularly rel
evant to this appeal are as follows: 

(b) The period of delay resulting from a continuance 
granted at the request or with the consent of the defendant 
or his counsel. A defendant without counsel shall not be 
deemed to have consented to a continuance unless he has 
been advised by the court of his right to a speedy trial and 
the effect of his consent; 

(f) Other periods of delay not specifically enumer
ated herein, but only if the court finds that they are for 
good cause.  

It is the State's burden to establish that facts showing good 
cause under § 29-1207(4)(f) exist to delay a defendant's trial 
beyond the 6-month time period. See State v. Feldhacker, 267 
Neb. 145, 672 N.W.2d 627 (2004).  

Craig argues that the period between May 24 and June 
30, 2005, was a continuance and that the catchall section of 
§ 29-1207(4)(f) is not available to exclude the time, because a 
continuance is specifically enumerated in § 29-1207(4)(b). We 
disagree because the record does not demonstrate that Craig 
requested or consented to a continuance.  

In State v. Droz, 14 Neb. App. 32, 703 N.W.2d 637 (2005), 
this court considered a period of delay resulting from the 
court's December 11, 2003, granting of Dorothy A. Droz' 
counsel's motion to withdraw and the appointment of a public
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defender. The State argued that the time between December 
11 and Droz' filing of a motion to discharge on January 29, 
2004, was excludable under § 29-1207(4)(a) or (b) either as 
time from filing of a pretrial motion until final disposition of 
the motion or as delay resulting from a continuance granted 
at the request or with the consent of Droz or her counsel. We 
stated that § 29-1207(4)(a) did not apply because Droz' motion 
for court-appointed counsel and the court's final disposition 
sustaining that motion were almost simultaneous. In conclud
ing that the delay did not fall under § 29-1207(4)(b), we stated 
that the record did not contain any evidence of an oral or writ
ten motion for continuance made by Droz or her counsel. We 
rejected the State's argument that "Droz' consent to a continu
ance under these circumstances is 'self-evident' because 'no one 
would expect a newly appointed attorney to be prepared for a 
felony trial on such short notice."' 14 Neb. App. at 38-39, 703 
N.W.2d at 643. Although we agreed that some delay would be 
expected under the circumstances, we concluded: "[A]bsent 
evidence that a continuance was sought by either Droz or her 
counsel, this period of time is not properly excludable under 
§ 29-1207(4)(b)." 14 Neb. App. at 39, 703 N.W.2d at 643. In 
dicta, we then stated: "Although it could be argued that there 
was 'good cause' for delay following the appointment of new 
counsel, the district court did not make a specific finding to that 
effect as required by § 29-1207(4)(f)." 14 Neb. App. at 39, 703 
N.W.2d at 643.  

In the case at hand, during the May 24, 2005, hearing, the 
following colloquy occurred: 

THE COURT: You were arraigned in court (indiscern
ible) charged with DWI third offense. You indicated then 
that you were going to hire your own lawyer.  

[Craig]: Right. I was unable to hire a lawyer as of 
yet. I'm self-employed during the summer. I just do like 
remodeling job - jobs. And the job I was scheduled to 
do, she couldn't pay and she's not going to be able to 
do it 'til the first of June. So I thought the one that was 
going to start in May, she couldn't do it until June. So I 
- I have basically no work, and so I'm not able to - I 
wasn't able -
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THE COURT: (indiscernible) 
[Craig]: I beg your pardon? 
THE COURT: Do you want me to appoint a lawyer 

for you? 
[Craig]: I - I would rather still like to hire my own. I 

mean I don't know if 
THE COURT: (indiscernible) 
[Craig]: Well, in that case I would need a public 

defender.  
THE COURT: Well, you could hire one yourself.  
[Craig]: I'd rather not. I'd rather not, Your Honor.  
THE COURT: (indiscernible) 
COURT STENOGRAPHER: Oh, why don't we use that 

June 30th at 1:30.  
THE COURT: Okay. (indiscernible) I'll appoint the 

public defender to represent you and you'll have to go over 
and see them as soon as you possibly can and come back 
for docket call on June 30th (indiscernible). Okay. Go over 
here now and 

Like the situation in Droz, the record in the instant case 
does not support a determination that Craig requested or 
consented to a continuance. We do not read Droz to limit the 
application of § 29-1207(4)(b) to an express request for con
tinuance initiated solely by the defendant or his or her counsel.  
In some circumstances, a continuance initiated by the trial 
court may fall within the ambit of § 29-1207(4)(b). But there 
must be more involvement by the defendant in the discussion 
of a continuance than was present in the case before us. To be 
sure, Craig did not object when the court suddenly announced 
that a docket call would be held on June 30, 2005. But until 
the trial court ordered its continuance, the topic of a possible 
continuance had not been raised. Up to that point, nothing 
Craig said can be read as impliedly requesting a continuance.  
Because § 29-1207(4)(b) does not apply, the county court and 
district court did not err in considering the delay under the 
catchall "good cause" provision of § 29-1207(4)(f).  

[10] The county court found that the delay between the 
May 24, 2005, docket call and the June 30 docket call was for 
"good cause," that it should not be attributed to the State, and
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that it occurred because Craig was unable to hire an attorney as 
he had intended and because the matter was continued for the 

appointment of a public defender. The district court similarly 
found that the time between May 24 and June 30 was prop
erly excluded under § 29-1207(4)(f), that the delay occurred 
as a result of Craig's failure to hire an attorney contrary to 
what he had told the court, and that the delay was "'for good 
cause."' These findings by the county and district courts are 

supported by the record and are not clearly erroneous. Further, 
an accused cannot generally take advantage of a delay in being 
brought to trial where the accused is responsible for the delay 
by either action or inaction. See, e.g., State v. Turner, 252 Neb.  

620, 564 N.W.2d 231 (1997); State v. Craig, 219 Neb. 70, 361 
N.W.2d 206 (1985). The delay in this case is solely attribut
able to Craig.  

The Nebraska Supreme Court's recent decision in State v.  

Sommer, 273 Neb. 587, 731 N.W.2d 566 (2007), does not call 
for a different result in this case. In Sommer, the district court 
excluded for good cause the delay resulting from a court
initiated continuance to allow a previously scheduled trial in 
another case to proceed. Because the record showed that the 
defendant in the other case entered guilty pleas 5 days before 
the originally scheduled trial date, the Sommer court found 
that the evidence did not show that the defendant therein could 
not have been tried prior to the final trial date for speedy trial 

purposes. In the instant case, there is no evidence in the record 
showing that a date earlier than June 30, 2005, was available 
for the continued arraignment. Thus, the record supports the 
lower courts' findings of good cause for the continuance.  

Adding 37 days to the October 18, 2005, trial deadline, the 
new trial deadline would be November 24, which happened 
to fall on Thanksgiving, a court holiday. Trial could therefore 
commence on Monday, November 28, without violating Craig's 
right to a speedy trial. See Neb. Rev. Stat. § 25-2221 (Cum.  

Supp. 2006). Because Craig filed his motion for discharge on 
October 24, it was clearly premature.  

[11] We note, as is established in the colloquy reproduced 
above, that several of the county court's statements during the 
May 24, 2005, hearing appear in the record as "(indiscernible)."
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It is the duty of the court reporter to make a verbatim record of 
judicial proceedings, and it is the obligation of the trial court 
to see to it that the reporter accurately fulfills that duty. Gerdes 
v. Klindt's, Inc., 247 Neb. 138, 525 N.W.2d 219 (1995); In re 
Guardianship of Breeahana C., 14 Neb. App. 182, 706 N.W.2d 
66 (2005). A record in which numerous statements are indis
cernible fails to present a verbatim record.  

(b) Days Excluded Under § 29-1207(4)(b) 
Neither Craig in his brief nor the county court addressed the 

excludability of the time from September 1 to October 11, 2005.  
The district court, however, determined that those 40 days were 
excludable under § 29-1207(4)(b). We agree.  

On September 1, 2005, Craig appeared in court with coun
sel, and his counsel informed the court that he and Craig did 
not know how to proceed, that they had "talked (indiscern
ible) continue this to (indiscernible)," and that he would "like 
to maybe place it on that October 11th jury docket call." The 
"indiscernibles" in the record again hamper our review, but the 
context sufficiently demonstrates that Craig's counsel orally 
requested a continuance, making the time excludable under 
§ 29-1207(4)(b).  

Adding 40 days to the November 24, 2005, trial deadline, 
the new trial deadline would be January 3, 2006. (The district 
court incorrectly stated that January 2 was the last day that Craig 
could be brought to trial.) 

(c) Excluded Time While Appeal Is Pending 
[12] Craig argues that any time between this court's dis

missal of his appeal and the motion for rehearing is not attrib
utable to him and should be counted against the State. The 
period of time from the day of the defendant's filing a notice of 
his or her interlocutory appeal of the trial court's denial of the 
motion to discharge until the time at which the appellate court 
mandate is spread on the record is excludable, for speedy trial 
purposes, as a period of delay resulting from other proceedings 
concerning the defendant under § 29-1207(4)(a). See State v.  
Baker, 264 Neb. 867, 652 N.W.2d 612 (2002). We therefore 
conclude that the entire time from Craig's filing his notice of 
appeal to the district court on December 6, 2005, to the time of
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spreading of the district court's mandate on the record of the 
county court (pursuant to our mandate to the district court) is 
excluded from the speedy trial calculation.  

In calculating the time remaining to bring Craig to trial, 
we do not count the day on which Craig filed his motion to 
discharge. See id. As discussed above, adding the 37-day and 
40-day excludable periods to the initial speedy trial deadline 
results in a deadline of January 3, 2006. Upon entry of the 
mandate on remand to the county court, the State has 71 days in 
which to bring Craig to trial.  

VI. CONCLUSION 
We conclude that the county and district courts did not err 

in finding that the period of time between May 24 and June 
30, 2005, should be excluded under the good cause provision 
of § 29-1207(4)(f). We further conclude that the district court's 
finding that a period of 40 days should be excluded under 
§ 29-1207(4)(b) as a continuance granted at the request of 
Craig's counsel was not clearly erroneous. Because Craig had 
not suffered a denial of his statutory right to a speedy trial when 
he filed his motion to discharge, we affirm the decision of the 
district court affirming the decision of the county court.  

AFFIRMED.  

IN RE INTEREST OF EMILY C., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V. NEBRASKA DEPARTMENT 

OF HEALTH AND HUMAN SERVICES, APPELLANT.  

738 N.W.2d 858 

Filed July 31, 2007. No. A-06-1408.  

1. Juvenile Courts: Evidence: Appeal and Error. Juvenile cases are reviewed de 

novo on the record, and an appellate court is required to reach a conclusion inde

pendent of the juvenile court's findings. When the evidence is in conflict, however, 

an appellate court may give weight to the fact that the lower court observed the 

witnesses and accepted one version of the facts over the other.  

2. Juvenile Courts: Jurisdiction. A juvenile court is not required to terminate its 

jurisdiction over a minor child even when the sole basis for the court's acquiring 

jurisdiction over the child no longer exists, if termination of such jurisdiction is not 

in the child's best interests.
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Appeal from the Juvenile Review Panel, PHILIP M. MARTIN, 
JR., WADIE THOMAS, JR., and ROBERT A. IDE, Judges, on appeal 
thereto from the Separate Juvenile Court of Lancaster County, 
TONI G. THORSON, Judge. Judgment of Juvenile Review Panel 
affirmed.  

Jon Bruning, Attorney General, and B. Gail Steen, Special 
Assistant Attorney General, for appellant.  

Gary Lacey, Lancaster County Attorney, Alicia B. Henderson, 
and Henry L. Wiedrich, Senior Certified Law Student, for 
appellee.  

IRWIN, SIEVERS, and CASSEL, Judges.  

SIEVERS, Judge.  
The Nebraska Department of Health and Human Services 

(DHHS) appeals the decision of the Juvenile Review Panel 
affirming the decision of the separate juvenile court of 
Lancaster County continuing its jurisdiction over Emily C.  
after the juvenile court found that she is at risk to become 
truant if released from the Youth Rehabilitation and Treatment 
Center-Geneva (YRTC). DHHS contends that the juvenile 
court erred in not terminating its jurisdiction. We disagree and 
therefore affirm.  

FACTUAL AND PROCEDURAL BACKGROUND 
On November 23, 2005, the juvenile court entered an order 

adjudicating Emily as a child within the meaning of Neb. Rev.  
Stat. § 43-247(3)(b) (Reissue 2004)-habitually truant from 
home or school-after she pled no contest to the allegations of 
the petition. Although, such petition is not in our record. The 
juvenile court found that the allegations of the petition were 
true beyond a reasonable doubt and that Emily was a child less 
than 16 years of age who was habitually truant from school, 
having been truant from school on all or parts of the following 
dates in 2005: September 1; October 5, 6, 10, 11, 12, 13, 14, 
and 17; and November 4 and 7.  

After a disposition hearing, which does not appear in our 
record, the juvenile court entered an order on February 16, 
2006, which disapproved the DHHS plan to terminate the
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court's jurisdiction, finding such plan to be contrary to Emily's 
best interests. The juvenile court placed temporary legal cus
tody of Emily with DHHS for placement, treatment, and care 
at Girls and Boys Town. The juvenile court's plan ordered that 
Emily shall cooperate with her placement at Girls and Boys 
Town; that Emily shall attend school on a regular basis; that 
DHHS, school personnel, and all other service providers work
ing with the family shall exchange information related to the 
development or evaluation of a plan to correct the conditions 
resulting in the adjudication; that Emily shall have no tardies or 
truancies; and that Emily shall cooperate with counseling.  

A review hearing was held on April 5, 2006, although the 
content of such hearing does not appear in our record. The 
juvenile court disapproved the DHHS plan to terminate the 
court's jurisdiction and found that the prior plan, as ordered by 
the juvenile court, was in Emily's best interests. The juvenile 
court ordered that temporary legal custody of Emily be placed 
with DHHS, subject to the plan as ordered by the court. The 
juvenile court's plan ordered that Emily shall cooperate with 
her placement; that Emily shall attend school on a regular basis; 
that DHHS, school personnel, and all other service providers 
working with the family shall exchange information related to 
the development or evaluation of a plan to correct the conditions 
resulting in the adjudication; that Emily shall have no tardies or 
truancies; and that Emily shall cooperate with counseling.  

A review hearing was held on August 4, 2006. At the hear
ing, DHHS called Richard Wehland, the YRTC principal, to 
testify because Emily was committed to YRTC in mid-April 
2006. Wehland testified that over the summer, Emily was en
rolled in three classes-an art class, a food class, and a music 
class. Emily fully attended all classes, passed such classes, 
and received 9 credit hours. The summer session was the first 
schooling she participated in at YRTC. Wehland testified that 
Emily was enrolled for seven classes in the fall. Wehland also 
testified as to the school's policy regarding attendance for stu
dents at YRTC. He stated that they are required to attend and 
that if, for whatever reason, they are not attending, they are 
expected to make up their work. He further stated that if they 
are in separation status, the teacher will go to them every day,
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take assignments to them, and pick up completed assignments.  
Wehland said it would be "[p]retty difficult" for Emily to be 
truant while she is at YRTC.  

Sara Goscha, a supervisor with DHHS, testified that she 
supervises Emily's caseworker and has also reviewed the file 
and signed off on the court report. Goscha testified that when 
Emily was originally found to be truant, she had missed ap
proximately 9 days of school, and that Emily had indicated she 
missed those days because she "had run." Goscha later stated 
that Emily had been truant on all or parts of 11 days from 
September to November 2005. Goscha testified that Emily was 
committed to YRTC on April 5, 2006. Goscha stated that Emily 
has been compliant with the YRTC program and is making 
progress on her objectives, although Emily's goals at YRTC 
are not meant to deal with her truancies. Goscha stated that 
Emily has not had any truancies while at YRTC, so that has 
not been identified as something she needs to work on. Goscha 
said that two of Emily's goals are working on her anger and 
listening to authority. Goscha believes that the conditions that 
led to the juvenile court's taking jurisdiction have been rem
edied, because Emily has not been truant from school. Goscha 
also said that once the juvenile court "closes" the truancy 
case, Emily will still be under an Office of Juvenile Services 
commitment, and that part of her "Conditions of Liberty" to 
be in a community-based setting is going to be a full-time 
school program. The record reflects that Emily is committed 
to the Office of Juvenile Services under a separate docket and 
is placed at the YRTC under that case, but our record is not 
clear as to what the other case is about other than it is due to 
"her behaviors." According to Goscha, if Emily violates her 
"Conditions of Liberty," her parole would be revoked and she 
could go back to YRTC. Goscha also stated that even though 
Emily is 16 years old, there are no plans to disenroll her from 
an educational program. Goscha testified that she is asking 
the juvenile court to terminate its jurisdiction of Emily under 
the truancy case docket because such would be in Emily's best 
interests, since she has shown that she can go to school and 
that she can do that without truancies.
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On cross-examination by the State, Goscha gave the follow
ing testimony: 

Q Now at this point in time, has [DHHS], in its ca
pacity as the custodian, legal custodian of [Emily], done 
anything to correct [Emily's] truancy problem in a non
structured setting? 

A No. She's been in a structured setting.  
Q So we have no experience, at this point in time, 

with how Emily . . . will perform as it relates to truancies 
once she is discharged from the structured setting that is 
[YRTC], is that right? 

A We don't have that information at this time, no.  
Goscha also stated that when children are not compliant 
with their "Conditions of Liberty," their parole is not always 
revoked.  

Goscha testified that Emily is refusing to see her parents, 
even though she has been encouraged to talk to her parents and 
go through family mediation with her counselor. Goscha stated 
that Emily has indicated that she feels like she needs to work on 
herself and that she does not believe she is in a position to work 
on her family issues. Though no discharge date has been set, 
once Emily is discharged from YRTC, DHHS hopes to place 
her with her parents. But, if Emily refuses contact with them, 
DHHS will have to find an alternative placement.  

At the time of closing arguments to the court, Emily's 
father volunteered that after the court had ordered Emily 
to be placed at Girls and Boys Town in February 2006, she 
attended only 1 day of school there and then was on the run 
for 5 weeks from that facility until she was found. That situ
ation brought her back into court in early April 2006. When 
Emily's mother and father were asked by the juvenile court 
if they agreed or disagreed with DHHS' recommendation to 
close the truancy case, they said they would disagree with 
the proposal.  

The juvenile court disapproved DHHS' recommendation to 
terminate the court's jurisdiction, finding that "Emily . . . has 
not successfully attended school in an open setting and there 
is insufficient evidence to demonstrate Emily has corrected the 
truancy issue. The plan to terminate jurisdiction is contrary to
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Emily's best interest by [a] preponderance of the evidence." 
The juvenile court ordered that temporary legal custody of 
Emily remain with DHHS, subject to the plan as ordered by 
the court. The juvenile court's plan was the same as set forth in 
April 2006.  

On August 28, 2006, DHHS filed a request for review by 
the juvenile review panel, see Neb. Rev. Stat. § 43-287.03 
(Reissue 2004), alleging that the August 2006 order "directed 
an implementation of a plan different from the plan prepared 
by [DHHS] concerning the care, placement, or services to be 
provided to the minor child, Emily . . . , and [DHHS] believes 
that the Court's order is not in her best interest." 

In its order filed November 6, 2006, the juvenile review 
panel stated that (1) it has not been shown by a preponderance 
of the evidence that the disposition of the separate juvenile 
court of Lancaster County was not in Emily's best interests; 
(2) the truancy situation is solved so long as the juvenile 
remains placed at the YRTC in Geneva, but the record is clear 
that such placement will not be indefinite; (3) the state of the 
relationship between any juvenile and the juvenile's parents 
has a direct and important connection relative to the likelihood 
of the juvenile being truant; and (4) the juvenile review panel 
was mindful of the importance of the benefits to Emily of the 
juvenile court maintaining involvement and supervision over 
her, which would not likely occur if Emily were simply in the 
custody of the Office of Juvenile Services under a parole situa
tion. The juvenile review panel affirmed the August 2006 order 
of the separate juvenile court, because neither DHHS nor the 
guardian ad litem was able to show by a preponderance of the 
evidence that the disposition was not in Emily's best interests.  
DHHS now appeals.  

ASSIGNMENT OF ERROR 
DHHS alleges that the juvenile court erred in continuing its 

jurisdiction of Emily under the truancy case docket.  

STANDARD OF REVIEW 
[1] Juvenile cases are reviewed de novo on the record, and 

an appellate court is required to reach a conclusion independent
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of the juvenile court's findings. When the evidence is in con
flict, however, an appellate court may give weight to the fact 
that the lower court observed the witnesses and accepted one 
version of the facts over the other. In re Interest of B.R. et al., 
270 Neb. 685, 708 N.W.2d 586 (2005).  

ANALYSIS 
[2] In In re Interest of Kevin K., ante p. 641, 735 N.W.2d 

812 (2007), a truancy case where the mother had signed Kevin 
out of school pursuant to Neb. Rev. Stat. § 79-201 (Cum. Supp.  
2006) after he reached age 16 and after his adjudication, this 
court held that a juvenile court is not required to terminate its 

jurisdiction over a minor child even when the sole basis for 
the court's acquiring jurisdiction over the child-truancy-no 
longer exists, if termination of such jurisdiction is not in the 
child's best interests. In the instant case, the court acquired 
jurisdiction over Emily because of her truancy. The simple fact 
that Emily has not been truant at YRTC is not enough to ter
minate the court's jurisdiction, because the situation at YRTC 
makes it nearly impossible for her to be truant-attendance 
is mandatory, and if she fails to attend, her assignments are 

brought to her. Emily has not yet demonstrated that she can 
and will successfully attend school in an unstructured setting.  
Furthermore, Emily's therapy goals do not directly align with 
her past truancy, but we cannot conclude that her family prob
lems, authority problems, and anger issues being addressed in 
her therapy are unrelated to her past truancy. It is clearly not in 
Emily's best interests that the juvenile court terminate its juris
diction under the truancy case docket. Therefore, the juvenile 
court did not err in continuing its jurisdiction of Emily under 
§ 43-247(3)(b).  

DHHS argues that "the Court [should] not maintain two 

separate dockets for a juvenile when one of the jurisdictional 
bases can be managed under the other docket's services." Brief 
for appellant at 8. Given that the Office of Juvenile Services is 

part of DHHS, see Neb. Rev. Stat. § 43-404 (Reissue 2004), 
DHHS is essentially asking this court to render an advisory 
opinion as to how DHHS should internally manage Emily, 
which has nothing to do with the specific assignment of error
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before this court-whether the juvenile court erred in continu
ing its jurisdiction of Emily. Therefore, we discuss this argu
ment no further.  

CONCLUSION 
For the reasons stated above, we find that the juvenile 

court did not err in continuing its jurisdiction of Emily under 
§ 43-247(3)(b).  

AFFIRMED.  

SARA M. GODSEY, APPELLEE, V. CASEY'S GENERAL STORES, INC., 
AND CANNON COCHRAN MANAGEMENT 

SERVICES, INC., APPELLANTS.  

738 N.W.2d 863 

Filed August 7, 2007. No. A-06-1223.  

I. Workers' Compensation: Appeal and Error. Under Neb. Rev. Stat. § 48-185 
(Reissue 2004), an appellate court may modify, reverse, or set aside a Workers' 
Compensation Court decision only when (1) the compensation court acted with
out or in excess of its powers; (2) the judgment, order, or award was procured by 
fraud; (3) there is not sufficient competent evidence in the record to warrant the 
making of the order, judgment, or award; or (4) the findings of fact by the com
pensation court do not support the order or award.  

2. _ : _ . Upon appellate review, the findings of fact made by the trial judge of 
the compensation court have the effect of a jury verdict and will not be disturbed 
unless clearly wrong.  

3. _ : _ . With respect to questions of law in workers' compensation cases, an 
appellate court is obligated to make its own determination.  

4. Workers' Compensation: Words and Phrases. Temporary disability is the period 
during which the employee is submitting to treatment, is convalescing, is suffering 
from the injury, and is unable to work because of the accident.  

5. Workers' Compensation. Total disability exists when an injured employee is 
unable to earn wages in either the same or a similar kind of work he or she was 
trained or accustomed to perform or in any other kind of work which a person of 
the employee's mentality and attainments could perform.  

6. _ . An employee's return to work does not in every case terminate an employ
ee's total disability from a work-related injury and does not preclude a finding that 
the employee's total disability continues notwithstanding the return to work.  

7. . The determination as to the length of temporary total disability is one 
of fact.  

8. Workers' Compensation: Appeal and Error. Neb. Rev. Stat. § 48-185 (Reissue 
2004) precludes'an appellate court's substitution of its view of the facts for that
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of the Workers' Compensation Court if the record contains sufficient evidence to 
substantiate the factual conclusions reached by the Workers' Compensation Court.  

9. Workers' Compensation. If the payment of wages was intended to be in lieu of 

compensation, credit for the wages is allowed.  
10. _ . If an employee is paid his regular wage although he does no work at all, it 

is a reasonable inference that the allowance is in lieu of compensation. However, 
the employer can claim no credit if it denied its workers' compensation liability 
while paying the wages.  

11. Workers' Compensation: Employer and Employee: Intent. When determin
ing whether an employer's payment to an employee should be credited against 
the employee's workers' compensation claim, the focus is on the intent of the 
employer and the circumstances surrounding the payment.  

12. Workers' Compensation: Expert Witnesses. If the nature and effect of a claim
ant's injury are not plainly apparent, then the claimant must provide expert 
medical testimony showing a causal connection between the injury and the claimed 

disability.  
13. : _ . Although an expert witness may be necessary to establish the cause 

of a claimed injury, the Workers' Compensation Court is not limited to expert tes
timony to determine the degree of disability but instead may rely on the testimony 
of the claimant.  

14. Workers' Compensation: Appeal and Error. When the record in a workers' 

compensation case presents conflicting medical testimony, an appellate court will 
not substitute its judgment for that of the compensation court.  

15. Workers' Compensation: Expert Witnesses. It is the role of the Nebraska 

Workers' Compensation Court as the trier of fact to determine which, if any, 
expert witnesses to believe.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

Paul F. Prentiss and Megan E. Richey, of Timmermier, Gross 
& Prentiss, for appellants.  

Terry L. Rogers, of Terry L. Rogers Law Firm, for appellee.  

IRWIN, CARLSON, and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Sara M. Godsey sought benefits, alleging that she had sus
tained injuries while employed by Casey's General Stores, 
Inc. A trial judge of the Nebraska Workers' Compensation 
Court awarded Godsey temporary total disability (TTD) and 
future medical payments, among other things. Godsey appealed;
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Casey's General Stores and its workers' compensation carrier, 
Cannon Cochran Management Services, Inc. (collectively 
Casey's), cross-appealed. The review panel affirmed the trial 
court's findings with regard to TTD and future medical pay
ments, and it is from this affirmance by the review panel that 
Casey's appeals to this court. Because we agree with the review 
panel's decision on these issues, we affirm.  

BACKGROUND 
Godsey was born September 27, 1975, and graduated from 

high school in 1994. After graduation, Godsey worked at a 
gas station in York, Nebraska, about 6 months before starting 
work at Casey's General Stores in Exeter, Nebraska. At Casey's 
General Stores, Godsey worked her way up from making pizza 
and doughnuts to being an area supervisor, that is, a liaison 
between various store managers and the district manager. At 
the time of her accident and injury, Godsey was supervising 
stores in the western part of Nebraska, including stores in Ord, 
Broken Bow, Kearney, Lexington, and North Platte, and she was 
living in North Platte. In addition to traveling to meetings and 
to Casey's General Stores in the towns in her area, Godsey's 
duties included routinely moving cases of pop and beer, loading 
and unloading a heavy floor-stripping machine from her vehicle 
and bringing it into a store, performing inspections of store 
conditions, and transporting heavy boxes of records. Godsey 
was often on her feet for 9 hours or more per day.  

Godsey suffered injuries to her lower back on November 18, 
2002, as the result of an accident arising out of and in the course 
of her employment with Casey's General Stores. Godsey was 
traveling east on Interstate 80 to attend a supervisor's meeting 
in Columbus, Nebraska. Godsey was somewhere near Aurora, 
Nebraska, when a deer "came out of the median." Godsey 
struck the deer, totaling her car. Godsey was transported to the 
hospital in Aurora, where she was diagnosed with thoracic and 
lumbar back strain from the motor vehicle accident. Godsey was 
released from the hospital on November 18, was given various 
medications, and was given instructions to contact her physi
cian if her pain did not improve or got worse. Godsey returned 
to work a couple of days after the accident, because she "got
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a phone call saying that [her] stores were not good and [she] 
needed to come back to work." The first 3 weeks after returning 
to work were difficult for Godsey because she was "on a lot of 

pain medication" and "in a significant amount of pain." Godsey 
was not able to perform all of her work duties "the way [she] 
was supposed to." Godsey was subsequently terminated from 

her position at Casey's General Stores on June 10, 2003, for 

"[flailure to perform." 
On November 21, 2002, Godsey sought further treatment 

from her family physician, who prescribed physical therapy.  
Godsey testified that the physical therapy did not work and 
left her "hurting worse than before." Godsey experienced pain 
in her lower back that radiated into her buttock and down her 

leg. Her family physician's records show that the physician did 
refer Godsey to physical therapy before the accident for "pel
vic instability" and also reveal that Godsey had complaints of 
back pain prior to the accident. Godsey testified that she had 

not previously experienced pain that radiated into her buttock 
and leg.  

Godsey next sought treatment from Dr. Steven Brestin at an 
orthopedic clinic in April 2003. Following the initial examina

tion, Brestin's impression was low-back and left lower extrem

ity pain as a result of the motor vehicle accident. Brestin sched
uled an MRI scan and recommended that Godsey continue the 
chiropractic treatment she had previously started. The MRI, 
performed on April 29, revealed desiccation of the lower three 
lumbar disks, most significant at L5, and small disk herniations 
at L3 through L5. After the MRI, Brestin's impression was 
low-back and left lower extremity pain as a result of the acci
dent and lumbar degenerative disk disease which preexisted 
the accident. Brestin recommended a series of epidural injec
tions, advised Godsey regarding avoidance of recurrent disk 
herniations, advised Godsey not to lift over 40 pounds, and told 
Godsey that she could "exceed the 3.2 mph limit on the tread
mill if it is a good quality treadmill that absorbs heel strike[s]." 
Brestin later also restricted Godsey to driving no more than an 
hour daily.  

In May 2003, Godsey received three epidural injections, each 
a week apart, which improved her leg pain only transiently. In
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June, Godsey underwent a myelogram and CT imaging, which 
revealed signs of disk herniation at L3-4, L4-5, and L5-Sl.  
Brestin concluded that the "herniated 3rd lumbar disc" was 
a result of the motor vehicle accident. In his office notes for 
June 3, Brestin also recorded his impression of mild lumbar 
spinal stenosis at L4-5 and stated that the stenosis was probably 
aggravated by the accident.  

On September 25, 2003, Godsey saw Dr. David Benevides, 
a neurosurgeon, at the request of Brestin. After his examination 
of Godsey, Benevides' impressions were of lumbar degenerative 
disk disease at L3-4, L4-5, and L5-S1 and lumbar disk hernia
tion at L3-4 greater than L4-5 and L5-S1. In his office notes, 
Benevides stated that back surgery was an alternative, but that 
he would make it "the very last resort." Benevides stated that 
Godsey needed to work intensely on a weight loss program, 
needed to work on an exercise program to strengthen her lum
bar muscles and stretch her hamstrings, and needed to avoid 
narcotics as much as possible. Benevides gave a prescription 
for 6 weeks of aquatic therapy. In May 2004, Benevides recom
mended that Godsey see a plastic surgeon about breast reduc
tion, in an attempt to avoid back surgery. Following Benevides' 
recommendation, Godsey saw Dr. John Heieck, a physician with 
a cosmetic surgery clinic, who also recommended breast reduc
tion surgery. Heieck stated that the procedure was medically 
necessary because of Godsey's increased back pain following 
the accident. Heieck observed that "[Godsey's] neurosurgeons 
[were] reluctant to operate and perform a back fusion at such 
an early age" and had consequently recommended reduction 
mammoplasty.  

Godsey saw Dr. Eric Pierson for a neurosurgical evaluation 
in November 2004. Pierson stated that by history, Godsey's 
pain was clearly related to the motor vehicle accident, but that 
he was unable to anatomically localize the cause of the pain. In 
later correspondence with Godsey's attorney, Pierson explained 
that he meant that he was unable to pinpoint a specific disk or 
nerve which could be operated on to offer Godsey a chance of 
pain relief. Pierson referred Godsey to his partner Dr. David 
Diamant, who performed a series of nerve blocks at "left L4, 
L5, St facet," which provided Godsey with some pain relief.
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In 2005, Diamant performed two radiofrequency neurotomy 
procedures, which did not provide the expected relief. Diamant 
subsequently referred Godsey to a doctor in Denver, Colorado, 
for help with pain management.  

Dr. Brian Reiss conducted an independent medical exami
nation of Godsey on February 16, 2005. Reiss opined that 
Godsey's pain was related to the accident, and he confirmed 
that she was not a candidate for back surgery. Reiss did not 
believe that breast reduction would be useful, but he suggested 
a continued exercise conditioning program.  

Subsequent to the accident and loss of her job, Godsey 
also developed severe depression and sought counseling from 
Sue Huebner, a mental health counselor, at Lutheran Family 
Services. Although Godsey's counseling "focused on underlying 
issues," which included childhood sexual abuse and an incident 
of nonconsensual sex in approximately the summer of 2003, 
Huebner did not feel that Godsey would have "shown for coun
seling" absent the accident and its results.  

Godsey was evaluated by Dr. Bruce Gutnik in August 2005 
for depressive symptoms. Gutnik concluded that Godsey suf
fered from a recurrent major depressive disorder, and he could 
not rule out the possibility of posttraumatic stress disorder.  
Gutnik opined that Godsey's ongoing psychotherapy was not the 
result of the motor vehicle accident and injury, but, rather, the 
result of "a recent sexual assault which may well have caused 
childhood sexual abuse issues to resurface." Gutnik noted the 
records he reviewed showed that Godsey had "'unconsensual 
sex on a date"' a couple months prior to mid-September 2003, 
that Godsey was assaulted again in late September or early 
October 2004, and that Godsey received an e-mail from her 
assailant in April 2005.  

Trial was held before a single judge of the compensation 
court on September 28, 2005, and the judge entered an award 
on February 8, 2006. We set forth only those findings of the 
trial judge that are relevant to our decision on appeal. The trial 
judge found that Godsey had suffered injuries to her lower 
back on November 18, 2002, and was entitled to benefits as 
provided under the Nebraska Workers' Compensation Act. The 
judge awarded TTD benefits as described below. The trial judge
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concluded that Godsey sustained a 15-percent loss in earning 
capacity, and the judge also awarded benefits for the loss in 
earning capacity. The trial judge rejected the argument advanced 
by Casey's that any permanent disability suffered by Godsey 
was a progression of her preexisting degenerative disk disease.  

The trial judge found that Godsey was temporarily totally dis
abled for 18 hours on November 19, 2002, 9 hours on January 1, 
2003, 9 hours on January 24, 18 hours from March 20 to 21, 7 
hours on March 26, 9 hours on April 22, 41.5 hours from April 
28 to May 2, and 18 hours from May 8 to 9. The judge awarded 
TTD benefits of $424.96 per week for 3.24 weeks. In making 
this award, the judge relied upon trial exhibit 21, Godsey's 
summary of hours she missed to obtain medical treatment. The 
judge noted that attached to Godsey's summary were leave slips 
signed by Godsey's supervisor. The judge was persuaded by this 
evidence that the TTD awarded was correct.  

The judge ordered Casey's to pay certain outstanding medi
cal bills and to reimburse Godsey for payments she had made 
to Lutheran Family Services in the amount of $2,150. The judge 
gave Casey's credit for medical payments made as set forth in 
the evidence at trial. The trial judge found that Godsey was enti
tled to future medical care and that Casey's should continue to 
provide and pay for such reasonable and necessary medical care 
as may be required as a result of the accident and injury at issue.  
The judge found that medical care should include, but was not 
limited to, the breast reduction surgery suggested by Benavides 
and confirmed by Heieck, treatment at Lutheran Family Services 
for ongoing depression related to the pain Godsey experiences 
as a result of the motor vehicle accident, and a referral by 
Diamant to a pain management doctor in Denver.  

The trial judge noted the dispute over whether Godsey suf
fered depression as a result of the accident and injury, and the 
judge observed that she had been provided with conflicting 
evidence. The judge noted the report of Godsey's counselor at 
Lutheran Family Services, Huebner, a licensed mental health 
professional. The judge also noted that Casey's had presented 
the opinion of Gutnik. The judge observed that while Gutnik 
diagnosed Godsey with a major depressive disorder in agreement 
with Huebner, he related it to sexual abuse Godsey suffered as
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a child and a more recent sexual assault, not Godsey's accident 
and injury. The judge noted that Huebner had presented a con
trary opinion, and the judge stated that she found Huebner's 
opinion to be the more persuasive. The judge found that Godsey 
had not been in any way psychiatrically or psychologically dis
abled from continuing to work. However, the judge found that 
Godsey was entitled to be reimbursed for the counseling for 
which she had already paid and that Casey's should continue to 
provide and pay for any ongoing counseling causally related to 
the accident and injury at issue.  

Godsey appealed to the review panel, and Casey's cross
appealed. On September 22, 2006, the review panel entered an 
order of affirmance in part and reversal in part with remand.  
The review panel affirmed the decision of the trial court in all 
respects, except for an issue not relevant to our analysis which 
it reversed and remanded for further disposition. In ruling on 
the cross-appeal of Casey's, the review panel disagreed with 
the assertion of Casey's that the award of TTD was erroneous.  
The review panel noted that Godsey had offered evidence to 
indicate that she missed various hours of work to attend medi
cal appointments and receive treatment. The panel also noted 
that Casey's acknowledged in its brief the fact that Godsey 
did miss some work for medical treatment while she remained 
employed with Casey's General Stores. The panel observed that 
the trial judge awarded TTD only for the periods referenced in 
exhibit 21. Accordingly, the panel found the assignment of error 
presented by Casey's to be without merit. The review panel 
also discussed the assertion by Casey's that the award of future 
medical benefits was erroneous, specifically Godsey's continued 
counseling for depression as well as the recommended breast 
reduction surgery. The panel noted the specific evidence in the 
record relied upon by the trial court to support its decision.  
The panel stated that the issue was not whether it might have 
decided the issue differently had it been sitting as trier of fact, 
but, rather, whether any evidence existed to support the conclu
sion reached by the trial court. Because such evidence existed 
in the record, the review panel found the allegation of error pre
sented by Casey's as to future medical benefits to be unfounded.  
It is from the affirmance by the review panel of the trial court's
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decision with respect to TTD and future medical benefits that 
Casey's now appeals to this court.  

ASSIGNMENT OF ERROR 
Casey's asserts that the review panel erred in affirming the 

trial court's awards of TTD and future medical benefits.  

STANDARD OF REVIEW 
[1-3] Under Neb. Rev. Stat. § 48-185 (Reissue 2004), an 

appellate court may modify, reverse, or set aside a Workers' 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Knapp 
v. Village of Beaver City, 273 Neb. 156, 728 N.W.2d 96 (2007).  
Upon appellate review, the findings of fact made by the trial 
judge of the compensation court have the effect of a jury verdict 
and will not be disturbed unless clearly wrong. Ortiz v. Cement 
Products, 270 Neb. 787, 708 N.W.2d 610 (2005). With respect 
to questions of law in workers' compensation cases, an appellate 
court is obligated to make its own determination. Id.  

ANALYSIS 
Award of TID.  

[4-8] Casey's asserts that the review panel erred in affirming 
the trial court's award of TTD. Temporary disability is the 
period during which the employee is submitting to treatment, is 
convalescing, is suffering from the injury, and is unable to work 
because of the accident. Frauendorfer v. Lindsay Mfg. Co., 263 
Neb. 237, 639 N.W.2d 125 (2002). Total disability exists when 
an injured employee is unable to earn wages in either the same 
or a similar kind of work he or she was trained or accustomed 
to perform or in any other kind of work which a person of the 
employee's mentality and attainments could perform. Id. An 
employee's return to work does not in every case terminate 
an employee's total disability from a work-related injury and 
does not preclude a finding that the employee's total disability
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continues notwithstanding the return to work. Heiliger v. Walters 
& Heiliger Electric, Inc., 236 Neb. 459, 461 N.W.2d 565 
(1990). The determination as to the length of temporary total 
disability is one of fact. Yager v. Bellco Midwest, 236 Neb. 888, 
464 N.W.2d 335 (1991). Section 48-185 precludes an appel
late court's substitution of its view of the facts for that of the 
Workers' Compensation Court if the record contains sufficient 
evidence to substantiate the factual conclusions reached by 
the Workers' Compensation Court. Davis v. Goodyear Tire & 
Rubber Co., 269 Neb. 683, 696 N.W.2d 142 (2005).  

The trial judge in this case awarded TTD benefits for the 
days that Godsey missed work to receive or convalesce from 
medical treatment. Godsey was paid for the time that she 
missed from work on these occasions. Specifically, the record 
shows that Godsey used and was paid for accumulated hours 
of either medical leave or vacation leave on the dates that she 
missed work. Casey's argues that because Godsey received her 
"full wage compensation" on those dates, she was not disabled 
and thus not entitled to TTD benefits. Brief for appellants at 
17. Casey's also argues that to award Godsey TTD benefits for 
these occasions permits Godsey to "'double-dip."' Id. In its 
answer, Casey's alleged that all benefits had been paid to or on 
behalf of Godsey, including medical benefits, for which Casey's 
claimed "full credit." In the award, the trial judge gave Casey's 
credit for medical payments made but did not give any credit 
toward the award of indemnity benefits. Although Casey's has 
not specifically assigned this failure to give credit toward the 
award of indemnity benefits as error, we consider the following 
case law because it has some bearing on the assigned error of 
Casey's regarding the award of TTD.  

[9-11] In Anderson v. Cowger, 158 Neb. 772, 65 N.W.2d 51 
(1954), the employee was off work for a period of time fol
lowing his accident and injury and then returned to work part 
time. Eventually the employee began working full time but with 
restrictions. Following the accident and injury, at all times, the 
employee continued to draw his regular paycheck. On appeal, 
the Nebraska Supreme Court considered whether the employer 
should be given credit against the award of indemnity benefits 
for the regular wages it had continued to pay the employee. The
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court, citing favorably to "Volume 2 of Prof. Arthur Larson's 
The Law of Workmen's Compensation," held that "'[i]f the pay
ment of wages was intended to be in lieu of compensation, [i.e., 
indemnity benefits,] credit for the wages is allowed."' Anderson 
v. Cowger, 158 Neb. at 784, 65 N.W.2d at 60. The court further 
held that if an employee is paid his regular wage although he 
does no work at all, it is a reasonable inference that the allow
ance is in lieu of compensation. Id. However, the employer can 
claim no credit if it denied its workers' compensation liability 
while paying the wages. Id. More recently, this court considered 
whether the employer's payment of a severance package to the 
employee should affect the amount of TTD benefits to which 
the employee might be entitled in Brummer v. Vickers, Inc., 11 
Neb. App. 691, 659 N.W.2d 838 (2003). This court clarified 
that when determining whether an employer's payment to an 
employee should be credited against the employee's workers' 
compensation claim, the focus is on the intent of the employer 
and the circumstances surrounding the payment. Id. In Brummer, 
the severance package was given to all employees regardless of 
whether they had work injuries. We concluded that there was no 
evidence to show that the employer intended for the severance 
package to be in lieu of workers' compensation benefits.  

In the present case, the money paid by Casey's to Godsey 
on the dates that Godsey missed work was not technically 
wages, but, rather, was pay for medical leave and vacation time, 
benefits already earned by Godsey and not connected with her 
ability to earn on the dates in question. With regard to sick and 
vacation pay, "[a] second type of payment for which credit 
is usually disallowed is any kind of sick pay or vacation pay 
of which it can be said that the claimant's entitlement to the 
payment is based on past service rather than on the injury as 
such." 4 Arthur Larson & Lex K. Larson, Larson's Workers' 
Compensation Law § 82.06[3] at 82-9 (2007). We conclude that 
the payment of vacation and medical leave to Godsey for the 
dates which Godsey missed work did not preclude an award of 
TTD in this case.  

The trial judge limited the award of TTD to the dates Godsey 
missed work to obtain medical treatment as summarized by
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Godsey in exhibit 21. Godsey's summary is supported by leave 
slips in the record signed by Godsey's supervisor. Godsey also 
testified about the side effects she suffered from the various 
treatments she underwent, her use of pain medication following 
the accident, and the degree and nature of pain she experienced 
after the accident compared to the pain from the back and hip 
problems she had before the accident.  

[12,13] If the nature and effect of a claimant's injury are not 
plainly apparent, then the claimant must provide expert medi
cal testimony showing a causal connection between the injury 
and the claimed disability. Green v. Drivers Mgmt., Inc., 263 
Neb. 197, 639 N.W.2d 94 (2002). Although an expert witness 
may be necessary to establish the cause of a claimed injury, the 
Workers' Compensation Court is not limited to expert testimony 
to determine the degree of disability but instead may rely on the 
testimony of the claimant. Frauendorfer v. Lindsay Mfg. Co., 
263 Neb. 237, 639 N.W.2d 125 (2002).  

In determining the extent of Godsey's disability in this case, 
the trial judge was entitled to rely on Godsey's testimony and 
her evidence concerning the days she received medical treat
ment. Given our standard of review, the evidence in the record, 
and the acknowledged authority of the compensation court to 
make its own determinations of disability, we cannot say that 
the review panel erred in affirming the trial judge's award of 
TTD benefits.  

Award of Future Medical Benefits.  
[14,15] Casey's asserts that the review panel erred in affirm

ing the trial court's award of future medical benefits, specifically 
with regard to breast reduction surgery and further counseling.  
There was conflicting evidence in the record regarding the 
necessity for these treatments and their connection to Godsey's 
work-related accident and injury. When the record in a work
ers' compensation case presents conflicting medical testimony, 
an appellate court will not substitute its judgment for that of 
the compensation court. Sweeney v. Kerstens & Lee, Inc., 268 
Neb. 752, 688 N.W.2d 350 (2004). It is the role of the Nebraska 
Workers' Compensation Court as the trier of fact to determine 
which, if any, expert witnesses to believe. Id.
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With regard to counseling, Huebner admitted that her coun
seling of Godsey dealt with other "underlying issues," but felt 
that Godsey would not have "shown for counseling" but for 
"the accident and [its] results." A review of Huebner's records 
confirms that Huebner addressed issues relating to Godsey's 
ongoing pain and loss of her job, as well as issues of sexual abuse 
as a child and recent sexual assaults. On the other hand, Gutnik 
diagnosed Godsey with a major depressive disorder but related 
her disorder more closely with the sexual abuse Godsey suffered 
as a child and the more recent sexual assaults, as opposed to her 
accident and injury. The trial judge found Huebner's opinion 
to be more persuasive and ordered Casey's to provide and pay 
for any ongoing counseling causally related to the accident and 
injury sustained by Godsey. This ruling contemplates that at 
some point, the counseling obtained by Godsey may no longer 
relate to her accident and injury and that Casey's will not be 
responsible for any unrelated counseling. We will not substitute 
our judgment for that of the trial court in this regard, and we 
conclude that the review panel did not err in affirming the trial 
court's award of future medical care for counseling causally 
related to Godsey's accident and injury.  

The evidence regarding the usefulness or need for breast 
reduction surgery to reduce the pain suffered by Godsey from 
her work-related accident was also conflicting. The trial judge 
relied on the opinions of Benevides and Heieck to support this 
award. The record indicates that Godsey's neurosurgeons were 
reluctant to perform back fusion surgery due to Godsey's young 
age and that reduction mammoplasty was recommended as an 
alternative to back fusion surgery. Because there is evidence in 
the record to support the trial judge's decision, we will not sub
stitute our judgment for that of the trial court. The review panel 
did not err in affirming the trial court's decision to award future 
medical care in the form of breast reduction surgery.  

Attorney Fees on Appeal.  
Godsey has filed a motion for the allowance of attorney fees 

incurred in connection with the defense of this appeal. Pursuant 
to Neb. Rev. Stat. § 48-125(1) (Cum. Supp. 2006), the motion 
is granted and Godsey is awarded attorney fees in the sum of 
$4,800 to be taxed as costs against Casey's.
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CONCLUSION 
The review panel did not err in affirming the trial court's 

award of TTD and its award of future medical care.  
AFFIRMED.  

BRUCE MCINTOSH, APPELLANT AND CROSS-APPELLEE, 

v. NEBRASKA STATE PATROL, APPELLEE 

AND CROSS-APPELLANT.  

738 N.W.2d 873 

Filed August 21, 2007. No. A-05-818.  
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rendered by a district court in a judicial review pursuant to the -Administrative 

Procedure Act may be reversed, vacated, or modified by an appellate court for 

errors appearing on the record.  
2. : : . When reviewing an order of a district court under the 

Administrative Procedure Act for errors appearing on the record, the inquiry is 

whether the decision conforms to the law, is supported by competent evidence, and 

is not arbitrary, capricious, or unreasonable.  

3. Judgments: Appeal and Error. Whether a decision conforms to law is by defini
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clusion independent of that reached by the lower court.  
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HANNON, Judge, Retired.  
I. INTRODUCTION 

Bruce McIntosh appeals the order of the Lancaster County 
District Court affirming the decision of the Nebraska State 
Patrol (NSP) classifying him as a Level 3 sex offender under the 
Sex Offender Registration Act, see Neb. Rev. Stat. § 29-4001 et 
seq. (Cum. Supp. 2006). McIntosh also contends that the district 
court erred when it found the Nebraska sex offender risk assess
ment instrument conforms to the Nebraska statutes and is not 
arbitrary and capricious and that the court erred in affirming 
the assessment of points against him on three items. The NSP 
has cross-appealed, contending that the district court erred in 
reducing McIntosh's sex offender assessment score under item 
No. 8 by 15 points. We affirm the district court's decision on 
McIntosh's appeal and conclude that determination of the NSP's 
appeal is unnecessary because a modification would not result in 
a change in McIntosh's sex offender classification.  

II. STATEMENT OF FACTS 
In 1994, McIntosh was convicted in Nebraska of attempted 

first degree sexual assault of a child (the victim was his step
daughter) and was sentenced to 3 to 5 years' imprisonment.  
On October 31, 2000, a sex offender risk assessment (SORA) 
instrument was completed for McIntosh on which he scored 200 
points, putting him into the Level 3 sex offender classification, 
which is the highest classification.  

McIntosh's SORA score was very seriously influenced by a 
1990 California conviction for lewd or lascivious acts with a 
child under the age of 14 (the victim was the same stepdaughter 
that he later victimized in 1994 in Nebraska) for which McIntosh 
was placed on 36 months' probation. In California, in May 1992, 
he had filed a "Petition for Change of Plea and Dismissal Under 
Penal Code Section 1203.4 and Early Termination of Probation." 
In connection with that petition, McIntosh filed a "declaration" 
in which, "under penalty of perjury," he declared, "I understand 
that the requested dismissal will not relieve me of the obligation 
to disclose the conviction in response to a direct question in any 
questionnaire or application for public office or for licensure 
by any state or local agency." On May 20, the California court
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ordered that "the verdict of guilty . . . be set aside, a plea of not 

guilty be entered, and the information is dismissed." 
In order for the reader to understand the overall approach 

under the SORA and the related issues in this case, we sum
marize the items listed on the SORA and, after each item, list 

the point value assessed against McIntosh in these proceedings.  
Also, where such information is helpful, the reason for the 

points assessed as given on McIntosh's SORA instrument is 
also noted: 

(1) Number of convictions for sex or sex-related offenses 
(including current offenses). Forty points assessed. (Two 
convictions.) 

(2) Number of convictions for other offenses, besides traffic 
infractions. No points assessed.  

(3) Other sex or sex-related charges not resulting in convic
tion. No points assessed.  

(4) Age at arrest for first sex or sex-related conviction. Twenty 
points assessed. (Age 26 or over.) 

(5) Relationship of offender to victim. Five points assessed.  
(Family or stepfamily.) 

(6) Prior sex offense convictions in jurisdictions other than 
the State of Nebraska. Twenty points assessed.  

(7) Victim's gender. Fifteen points assessed. (Female.) 
(8) Age of sex crime victim. Thirty points assessed: 15 points 

for the 11-and-under age classification and 15 points for the 
12-to-17 age classification. (One victim.) 

(9) Use of force (includes current and previous sexual 
assaults). Five points assessed for "Fondling/Manipulate/ 
Seduce/Coerce/Authority." Twenty-five points assessed for 
"Physical Force or Violence/Restrained Victim/Threatened 
[victim] with Weapon or Dangerous Object." 

(10) Release environment. Ten points assessed. (No 
supervision.) 

(11) Disciplinary history while incarcerated. Ten points 
assessed. (Disciplined for nonviolent activity.) 

(12) Treatment participation (considers incarceration, court
ordered, or postrelease). No points assessed.  

(13) Mental and cognitive functioning. No points assessed.
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(14) Calculation of time elapsed from previous release from 
court-ordered confinement or supervision to arrest for felony 
or Class I or Class II misdemeanors for which the offender 
was convicted or while under court-ordered conditions. Twenty 
points assessed. (Twenty-four months or less.) 

The SORA instrument also provides for an automatic over
ride to a Level 3 classification for certain conduct, such as 
victim torture, victim abduction, or articulation to authorities 
of unwillingness to control future sexually assaultive behavior, 
and also upon a professional assessment of dangerousness. It 
also lists mitigation factors, such as illness and age. Since the 
override and mitigation factors are not relevant to McIntosh's 
sex offender classification, they are not summarized here in 
full. The total points assessed as shown above were 200, which 
placed McIntosh into the Level 3 sex offender classification.  

McIntosh requested a review of the Level 3 classification, with 
the contested issues identified as items Nos. 6, 8, and 9 as shown 
in the summary above and the validity of the SORA instrument.  
An administrative hearing was held on February 11, 2003. The 
NSP conceded that McIntosh's score should be reduced by 10 
points for an error in scoring item No. 11. Thus, McIntosh's total 
score was reduced to a 190, which still fell above the 130-point 
cutoff for classification as a Level 3 sex offender.  

At the hearing, Dr. Shannon Black, clinical director for the 
NSP Sex Offender Registry, testified on the validity and signifi
cances of some of the questions used in the SORA instrument 
and to their statistical significance in evaluating the recidivism 
of sex offenders. A police report which set forth pertinent facts 
of the force that McIntosh used in the crime in Nebraska was 
introduced. McIntosh also testified. To the extent pertinent, this 
evidence will be stated when the issues to which the evidence 
is relevant are considered. McIntosh's Level 3 classification 
was upheld.  

McIntosh appealed his classification to the Lancaster County 
District Court, pursuant to the Administrative Procedure Act, 
see Neb. Rev. Stat. § 84-901 et seq. (Reissue 1999 & Cum.  
Supp. 2006). The district court reversed the decision of the 
NSP with regard to items Nos. 5 and 6 and lowered the point 
assessment from 30 points to 15 points on item No. 8, resulting
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in a total decrease of 40 points in McIntosh's score, bring
ing his final total point assessment to 150 points. The district 
court found that since the adjustment to McIntosh's score still 
resulted in a total score exceeding 130 points, McIntosh's 
Level 3 sex offender classification should be affirmed as modi
fied. McIntosh timely appealed to this court, and the NSP has 
filed a cross-appeal.  

III. ASSIGNMENTS OF ERROR 
McIntosh contends that the district court erred (1) in finding 

that the Nebraska SORA instrument conforms to the Nebraska 
statutes and is not arbitrary and capricious and (2) in affirm
ing the decision of the NSP classifying him as a Level 3 sex 
offender. On cross-appeal, the NSP contends that the district 
court erred in reducing McIntosh's SORA score under item 
No. 8 by 15 points.  

IV. STANDARD OF REVIEW 
[1,2] A judgment or final order rendered by a district court 

in a judicial review pursuant to the Administrative Procedure 
Act may be reversed, vacated, or modified by an appellate court 
for errors appearing on the record. McCray v. Nebraska State 
Patrol, 271 Neb. 1, 710 N.W.2d 300 (2006); Lein v. Nesbitt, 269 
Neb. 109, 690 N.W.2d 799 (2005); Slansky v. Nebraska State 
Patrol, 268 Neb. 360, 685 N.W.2d 335 (2004). When reviewing 
an order of a district court under the Administrative Procedure 
Act for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent 
evidence, and is not arbitrary, capricious, or unreasonable.  
McCray v. Nebraska State Patrol, supra; Lein v. Nesbitt, supra; 
Slansky v. Nebraska State Patrol, supra.  

[3,4] Whether a decision conforms to law is by definition a 
question of law, in connection with which an appellate court 
reaches a conclusion independent of that reached by the lower 
court. McCray v. Nebraska State Patrol, supra; Lein v. Nesbitt, 
supra; Slansky v. Nebraska State Patrol, supra. An appellate 
court, in reviewing a district court judgment for errors appear
ing on the record, will not substitute its factual findings for 
those of the district court where competent evidence supports
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those findings. Lein v. Nesbitt, supra; Slansky v. Nebraska State 
Patrol, supra.  

V. ANALYSIS 

1. McINTOSH's APPEAL 

(a) Validity of SORA Instrument 

(i) Failure to Include All Statutorily Required Factors 
First, McIntosh contends that the SORA instrument does 

not consider all the factors required by § 29-4013(2)(b) (Cum.  
Supp. 2000). Specifically, he claims that the SORA instrument 
fails to consider § 29-4013(2)(b)(iii)(A), "[w]hether the conduct 
of the sex offender was found to be characterized by repetitive 
and compulsive behavior," and § 29-4013(2)(b)(iii)(G), "[a]ny 
recent threats by the sex offender against a person or expres
sions of intent to commit additional crimes." 

We have already summarized the SORA items in the state
ment of facts section of this opinion. We do not think it would 
be helpful to relist them here. We agree that some of the items 
in the cited statute are not directly reflected in the SORA items.  
Although the factors found in § 29-4013(2)(b)(iii)(A) and (G) 
are not set forth verbatim in the SORA instrument, each is 
accounted for by the instrument. For example, whether a sex 
offender's conduct was characterized by repetitive or compulsive 
behavior can be ascertained from items Nos. I and 2, which 
score a sex offender based upon prior convicted offenses, and 
item No. 3, which scores an offender on other sex or sex-related 
charges not resulting in conviction. Similarly, whether the sex 
offender has expressed any recent threats against a person or 
expressed an intent to commit additional crimes is accounted 
for under the third override factor, which considers whether the 
perpetrator has articulated to officials or treatment professionals 
an unwillingness to control future sexually assaultive behavior 
or plans to reoffend violently or sexually. Consequently, this 
assignment of error is without merit.  

(ii) Item No. 3 
McIntosh also contends that the fact that item No. 3 con

siders the number of sex and sex-related offenses charged rather
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than actual convictions is prejudicial and should invalidate the 
SORA instrument. McIntosh did not raise this argument to 
the district court. Accordingly, we need not address it. See, 
Professional Bus. Servs. v. Rosno, 268 Neb. 99, 680 N.W.2d 176 
(2004); Mason v. City of Lincoln, 266 Neb. 399, 665 N.W.2d 
600 (2003) (appellate court will not consider issue on appeal 
that was not passed upon by trial court).  

(iii) Inclusion of Statistically Insignificant 
Questions in SORA Instrument 

McIntosh also contends that the SORA instrument includes 
factors which were found not to be statistically significant in a 
Nebraska validation study. The items that McIntosh claims are 
not statistically significant are item No. 4 (age at arrest for first 
sex or sex-related conviction), item No. 8 (age of sex crime vic
tim), and item No. 12 (treatment participation). McIntosh further 
argues that item No. 5 (relationship of offender to victim) is 
statistically significant only for multiple victims.  

Dr. Black, clinical director for the NSP Sex Offender Registry, 
testified that some of the questions used in the SORA instru
ment, including items Nos. 4, 8, and 12, were not statisti
cally significant in evaluating the recidivism of sex offenders.  
However, Dr. Black then testified that items Nos. 4 and 12 were 
included in the SORA instrument based upon statutory consid
erations and the findings and other research of the representa
tive support literature considered in the creation of the SORA 
instrument, even though the items did not reach statistical 
significance in the validation study. Item No. 8 was included in 
the SORA instrument based upon the representative supporting 
literature. Further, Dr. Black testified that item No. 5 (relation
ship of offender to victim) was statistically significant only for 
"multiple victim types." 

In Slansky v. Nebraska State Patrol, 268 Neb. 360, 374, 685 
N.W.2d 335, 348 (2004), the Nebraska Supreme Court recog
nized that "no instrument will perfectly predict future conduct." 
Furthermore, the Nebraska Supreme Court has held that the 
SORA instrument is a rationally based risk assessment tool 
even though the instrument as a whole has a statistical error
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rate of 12 percent. See Slansky v. Nebraska State Patrol, supra.  
Thus, this assignment of error is without merit.  

(b) District Court Erred in Affirming 
Sex Offender Classification 

(i) Use of California Conviction 
McIntosh claims that his 1990 California conviction for lewd 

or lascivious acts with a child under 14 should not be considered 
for purposes of the SORA because it has been set aside by the 
California court. He argues, "This appears to be more than a 
simple expungement of the record. The order actually set aside 
the verdict of guilty, allowed a not guilty plea to be entered, 
and dismissed the information. It is an outright dismissal of the 
original charges." Brief for appellant at 12.  

In May 1992, McIntosh filed a "Petition for Change of Plea 
and Dismissal Under Penal Code Section 1203.4 and Early 
Termination of Probation." When McIntosh filed the petition for 
change of plea and dismissal, he submitted an accompanying 
"declaration" in which, "under penalty of perjury," he stated, 
"I understand that the requested dismissal will not relieve me 
of the obligation to disclose the conviction in response to a 
direct question in any questionnaire or application for public 
office or for licensure by any state or local agency." On May 
20, the California court ordered that "the verdict of guilty . . .  
be set aside, a plea of not guilty be entered, and the information 
is dismissed." 

The Lancaster County District Court held that McIntosh's 
California conviction could be used in the SORA notwithstand
ing the set-aside of that conviction. It did so based upon its read
ing of Cal. Penal Code Ann. § 1203.4 (West Cum. Supp. 2005) 
and an interpretation of that statute by a California appeals court 
in Adams v. County of Sacramento, 235 Cal. App. 3d 872, 1 Cal.  
Rptr. 2d 138 (1991). In Adams, the plaintiff had been denied 
employment as a deputy sheriff in California under a California 
statute which prohibits a person from being a deputy sheriff 
when the person had been convicted of a felony. The plaintiff 
had been convicted of burglary in Kansas, but that conviction 
had been set aside by a Kansas court. The California Court of 
Appeal stated and held that the set-aside of a conviction under
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California law was never intended to obliterate the fact that the 
defendant had been convicted, but merely freed the defendant 
from the penalties and disabilities of the conviction, and that the 
applicable Kansas law was in accord. In deciding similarly, the 
district court in the instant case concluded that the effect of the 
conviction for a sexual offense and its set-aside in California is 
determined by California law, not Nebraska law.  

At the time the district court in this case rendered its deci
sion, neither the opinion in McCray v. Nebraska State Patrol, 
270 Neb. 225, 701 N.W.2d 349 (2005) (McCray I), nor the 
opinion in McCray v. Nebraska State Patrol, 271 Neb. 1, 710 
N.W.2d 300 (2006) (McCray II), had been issued. In McCray I, 
the Nebraska Supreme Court did not get to the issue of the 
effect of a set-aside under Nebraska law, but in McCray II, the 
court withdrew its opinion in McCray I and considered the issue 
of whether the setting aside and nullification of a conviction for 
previous sexual conduct pursuant to Neb. Rev. Stat. § 29-2264 
(Cum. Supp. 2002) precluded the consideration of the convic
tion for purposes of the SORA. The court concluded that such 
convictions could not be used for the purpose of assessing a sex 
offender's risk of recidivism under the SORA. It is clear that if 
McIntosh's conviction had been set aside under Nebraska law, 
the previous conviction could not be used. But the set-aside 
upon which McIntosh relies was of a California conviction and 
was issued by a California court under California law.  

The basis of the McCray II decision was stated to be that 
the statute under which the set-aside was issued, § 29-2264, 
provided that it would nullify the conviction and remove all 
civil disabilities and disqualifications imposed as a result of the 
conviction except those listed in § 29-2264(5)(a) through (g) and 
that none of those subdivisions could properly be interpreted to 
permit use of a set-aside conviction under § 29-2264 for pur
poses of assessing recidivism under a SORA. The trial court's 
order setting aside the defendant's conviction provided: 

"IT IS THEREFORE ORDERED, ADJUDGED AND 
DECREED BY THE COURT that defendant's conviction 
in the above-referenced matter is nullified and all civil 
disabilities and disqualifications imposed as a result of 
the conviction are removed, except for those matter [sic]
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specifically identified in Neb. Rev. Stat. § 29-2264(5)(a-g) 
(Reissue 1995)." 

McCray II, 271 Neb. at 9, 710 N.W.2d at 307.  
The McCray II court concluded that the trial court's order 

did not allow the set-aside conviction's use for purposes of 
assessing the defendant's risk of recidivism for purposes of the 
SORA. While the appeal was pending, the Legislature expanded 
the list of exceptions under § 29-2264(5) to include two sub
divisions, (5)(h) and (i), which would have made the defendant's 
conviction usable notwithstanding the set-aside. The McCray II 
court held that the set-aside order was a judgment under which 
the defendant's rights had vested. Thus, the Nebraska Supreme 
Court has clearly held that a conviction set aside under § 29-2264 
(Cum. Supp. 2002) could not be used for the purpose of assess
ing an offender's risk of recidivism by means of the SORA.  
However, McIntosh's conviction under California law was set 
aside under a California statute by a California court.  

In considering the purpose of the California statute under 
which McIntosh's conviction was set aside, the district court 
noted that § 1203.4(a), after providing for the set-aside of con
victions, stated that with some exceptions, a defendant whose 
conviction is set aside is released "from all penalties and dis
abilities resulting from the offense of which he or she has been 
convicted." The section further provided: 

However, in any subsequent prosecution of the defend
ant for any other offense, the conviction may be pleaded 
and proved and shall have the same effect as if probation 
had not been granted or the accusation or information 
dismissed. The order shall state, and the probationer shall 
be informed, that the order does not relieve him or her 
of the obligation to disclose the conviction in response 
to any direct question contained in any questionnaire or 
application for public office, for licensure by any state 
or local agency, or for contracting with the California 
State Lottery.  

See § 1203.4(a).  
Furthermore, beginning in 1981, a related California stat

ute provided: "Notwithstanding Section 1203.4 and except as 
provided in Section 290.5, a person convicted of a felony sex
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offense shall not be relieved from the duty to register under 
Section 290." See Cal. Penal Code Ann. § 290.1 (West 1988).  
The statute was amended in 1994 to provide, "Notwithstanding 
Section 1203.04 and except as provided in Section 290.5, a per
son who is convicted of a sex offense for which registration is 
required under Section 290 shall not be relieved from the duty 
to register under that section." See § 290.1 (West 1999). The 
statute was repealed in 2005.  

McIntosh does not contest that he is required to register as 
a sex offender under California law; rather, he argues that his 
conviction which has been set aside "should not be allowed to be 
used" for purposes of determining his sex offender classification 
because "[t]he only exception to §1203.4 listed under §290.1 is 
the requirement to register. It does not list any further exceptions 
nor any specific uses which can be made of the [conviction set 
aside under] § 1203.4 . . . . Any use beyond the specific statu
tory language would be unreasonable." Brief for appellant at 13.  
This position ignores the fact that the Nebraska Sex Offender 
Registration Act, as well as the California statutes which provide 
for the registration of sex offenders, see Cal. Penal Code § 290 
et seq. (West 1999 & Cum. Supp. 2007), provides not only for 
the registration of sex offenders but also for a system for the 
determination of their level of classification.  

The most meaningful California case on the issues of this 
case that we have located is People v. Vasquez, 25 Cal. 4th 1225, 
25 P.3d 1090, 108 Cal. Rptr. 2d 610 (2001). In that case, the Los 
Angeles County District Attorney petitioned to have the defend
ant committed under the Sexually Violent Predators Act (SVPA) 
on the basis of a 1980 conviction in Texas for sexual abuse of 
a child and a 1983 California conviction for another sexual 
offense. The Texas conviction had been set aside by a Texas 
court, and the issue was whether that conviction could be the 
basis for finding that the defendant was a sexually violent preda
tor within the meaning of California statutes on the subject. The 
opinion states that in 1980, the defendant had received 5 years' 
probation for the Texas conviction. The opinion states: 

In 1986, however, the Texas prosecutor, citing defendant's 
subsequent conviction and 13-year state prison sentence in 
California, moved the District Court of Bell County, Texas,



15 NEBRASKA APPELLATE REPORTS

to terminate probation and vacate the conviction, on the 
grounds that "justice will no longer be served by retaining 
the Defendant on the roles [sic] of the Adult Probation 
Office of Bell County, Texas." The Texas court granted 
the motion to dismiss probation, ordering that defendant's 
conviction be "set aside, the probation terminated, a new 
trial granted, and the indictment dismissed." 

25 Cal. 4th at 1227, 25 P.3d at 1091, 108 Cal. Rptr. 2d at 611.  
The California trial court had allowed use of that conviction 

for purposes of confining the defendant, but the appeals court 
had reversed that holding, and on further appeal, the California 
Supreme Court held that the conviction could be used. The 
relevant provision of Texas' code of criminal procedure was 
quoted as follows: 

[A]fter a defendant has satisfactorily served a specified 
portion of a term of supervised release, the trial court 
may shorten and end the term and discharge the defend
ant. Under this procedure, the court "may set aside the 
verdict or permit the defendant to withdraw his plea, and 
shall dismiss" the accusatory pleading. [Citation omitted.] 
The defendant "shall thereafter be released from all penal
ties and disabilities resulting from the offense or crime of 
which he has been convicted," except that the conviction 
shall be "made known to the judge" if the defendant is 
later convicted of another criminal offense, and the state 
may consider the conviction in issuing, denying, renewing 
or revoking child care facility licenses.  

25 Cal. 4th at 1228, 25 P.3d at 1091-92, 108 Cal. Rptr. 2d at 
612. The court noted that the Texas statute was analogous to the 
applicable version of § 1203.4(a) of the California penal code, 
which provided in significant part that the defendant "'shall 
[after his or her conviction is set aside and the accusation 
against him or her is dismissed] be released from all penalties 
and disabilities resulting from the offense of which he or she 
has been convicted." People v. Vasquez, 25 Cal. 4th at 1228, 25 
P.3d at 1092, 108 Cal. Rptr. 2d at 612.  

The court stated that the question presented was whether a 
person "has been convicted" of an offense where the conviction 
has been set aside under the cited Texas statutes. Id. at 1229,
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25 P.3d at 1092, 108 Cal. Rptr. 2d at 612. It concluded that that 
question could be analyzed under two parts: First, what effect 
does the change in status have on the conviction under Texas 
law; and second, does that change qualify under California's 
SVPA, i.e., under California law? The court recognized that the 
applicable version of § 1203.4, and the case law interpreting 
it, was relevant only indirectly in determining the meaning and 
effect of the Texas counterpart.  

The California court reviewed the few Texas cases which 
considered the meaning of Texas law on the subject and con
cluded that the set-aside and charges dismissed under the cited 
Texas statute 

[do] not negate the existence of the conviction as a legally 
cognizable fact. "[Their] effect is merely to restore the 
civil rights of a convicted defendant, rather than to remove 
all evidence of the conviction . . . . [W]e do not believe 
that a convicted defendant's release from all penalties 
and disabilities . . . means that he no longer has a 'final 
conviction."' 

People v. Vasquez, 25 Cal. 4th 1225, 1229-30, 25 P.3d 1090, 
1092-93, 108 Cal. Rptr. 2d 610, 613 (2001). It went on 
to state: 

In this regard, Texas law is in accord with that of 
California. "[Penal Code] section 1203.4 does not, prop
erly speaking, 'expunge' the prior conviction. The statute 
does not purport to render the conviction a legal nullity.  
Instead, it provides that, except as elsewhere stated, the 
defendant is 'released from all penalties and disabilities 
resulting from the offense.' The limitations on this relief 
are numerous and substantial . . .  

25 Cal. 4th at 1230, 25 P.3d at 1093, 108 Cal. Rptr. 2d at 613.  
The court goes on to list other legal actions which appear 

to be to the serious disadvantage of the convicted person 
in which the set-aside conviction may nevertheless be used, 
such as disbarment proceedings, licenses for alcoholic bever
ages, qualification as a police officer, and participation in pari
mutuel wagering. It stated that California courts "have drawn 
a distinction between penalties imposed on a felon as further 
punishment for the crime, as to which vacation under Penal
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Code section 1203.04 generally affords relief, and nonpenal 
restrictions adopted for protection of public safety and welfare." 
25 Cal. 4th at 1230, 25 P.3d at 1093, 108 Cal. Rptr. 2d at 613.  
The court stated: 

[W]e explained that "action in mitigation of the defend
ant's punishment should not affect the fact that his guilt 
has been finally determined according to law." (In re 
Phillips[, 17 Cal. 2d 55, 61, 109 P.2d 344, 348 (1941)].) 
"That final judgment of conviction is a fact; and its effect 
cannot be nullified for the purpose here involved, either by 
the order of probation or by the later order dismissing the 
action after judgment." (Ibid.) 

"As used in section 1203.4 of the Penal Code the 
words 'penalties and disabilities' have reference to crimi
nal penalties and disabilities or to matters of a kindred 
nature. . . ." 

25 Cal. 4th at 1230-31, 25 P.3d at 1093, 108 Cal. Rptr. 2d at 
613-14. The court concluded that the SVPA statute was protec
tive of the public. It concluded that Texas law on this point was 
in accord with California law, although the Texas courts have 
not addressed this distinction.  

The defendant in People v. Vasquez argued the Texas set-aside 
was similar to a pardon and cited People v. Terry, 61 Cal. 2d 137, 
390 P.2d 381, 37 Cal. Rptr. 605 (1964), overruled, People v.  
Laino, 32 Cal. 4th 878, 87 P.3d 27, 11 Cal. Rptr. 3d 723 (2004), 
to support the propositions that a pardon must be given full faith 
and credit in accord with article IV, § 1, of the U.S. Constitution 
and that the Texas set-aside should have the same effect in his 
case as an Oklahoma pardon which was held in Terry to prevent 
the use of the pardoned conviction in the Terry defendant's case.  
Terry was overruled by Laino in a holding that California did not 
have to ignore a pardon by another state for purposes of enhanc
ing a penalty for a California crime. The Vasquez court stated, 
"As shown above, vacation pursuant to [the Texas set-aside stat
ute] has no comparable effect under Texas law. An order under 
that provision restores civil rights to the defendant, but does not 
negate the legal cognizability of his or her conviction." 25 Cal.  
4th at 1234, 25 P.3d at 1095, 108 Cal. Rptr. 2d at 616.
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We conclude from People v. Vasquez that the California 
Supreme Court has determined that the statute under which 
McIntosh's California conviction was set aside does not prevent 
the use of that set-aside conviction in California proceedings 
under that state's SVPA, or any other proceedings wherein that 
conviction would be used as a basis to protect the public, even 
if McIntosh's rights and privileges are curtailed when, without 
that conviction, they would not be. In Nebraska, the McCray II 
decision clearly reaches a different result after interpreting a 
similar, but different, statutory scheme on the same subject.  
The question is which law prevails.  

The conviction the NSP relies upon is a California convic
tion under California law. In McCray II, the Nebraska Supreme 
Court clearly held that an order setting aside a conviction is a 
judgment. The set-aside of McIntosh's California conviction 
is therefore also a California judgment. In accordance with 
article IV, § 1, of the U.S. Constitution, Congress has provided 
in significant part: 

[The] Acts [of any state legislature, and the] records and 
judicial proceedings [of any court of any state,] or copies 
thereof, [properly] authenticated, shall have the same full 
faith and credit in every court within the United States and 
its Territories and Possessions as they have by law or usage 
in the courts of [the] State . . . from which they are taken.  

28 U.S.C. § 1738 (2000).  
[5] The Nebraska Supreme Court has interpreted that provi

sion as follows: "The general rule is that a judgment of a state 
court which had jurisdiction has the same credit, validity, and 
effect in every other court in the United States which it had 
in the state where it was pronounced." Miller v. Kingsley, 194 
Neb. 123, 125, 230 N.W.2d 472, 474 (1975). It is clear that in 
California, the set-aside upon which McIntosh relies would not 
prevent his California conviction's use in a proceeding such as 
those in this case. We therefore conclude that this assignment 
of error is without merit.  

(ii) Scoring of Item No. 9 
McIntosh further argues that he should not have been assessed 

25 points under item No. 9 (the level of force used during
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current and previous sexual offenses). McIntosh testified that 
"[t]here was no violence, no physical violence, threatening, 
weapons, anything of that sort at all." 

However, the police report in evidence set forth that McIntosh 
would "force" his stepdaughter to "'suck"' on his penis. Further, 
according to the report, the stepdaughter stated to the investigat
ing officer that McIntosh would "grab her by the waist and 
pull her towards him, in a face to face manner, and 'rubs [sic] 
[his penis] against [her]."' The report also stated that McIntosh 
"made" his stepdaughter either rub his penis or perform fellatio 
at least once every day from Thanksgiving until mid-December 
1993, when the police report was taken. Clearly, competent evi
dence supported the district court's finding and decision that the 
NSP properly assessed McIntosh 25 points under item No. 9.  

(iii) Scoring of Item No. 10 
McIntosh also contends that the SORA instrument is flawed 

because "[i]n fact, an individual who is released from supervi
sion because [he or she has] been found not to require super
vision is actually penalized by this item." Brief for appellant at 
15. He then argues that he has received treatment, therapy, and 
training and that his doctor has found his condition to be "'sta
ble."' Id. at 16. McIntosh also states that he has "changed his 
lifestyle to ensure that he does not reoffend." Id. Thus, McIntosh 
contends that his points should be reduced under item No. 10.  

A similar argument was made in Slansky v. Nebraska State 
Patrol, 268 Neb. 360, 685 N.W.2d 335 (2004), wherein the 
defendant argued that the SORA instrument was invalid because 
item No. 10 did not account for the fact that he had not 
reoffended in the 4 years since his release from supervision.  
The Nebraska Supreme Court disagreed, noting: 

[Iltem 10 assigns 10 points for offenders who are no longer 
under supervision because they remain at a high risk to 
reoffend. Therefore, although [the defendant's] behavior 
during the 4 years after his release from supervision is 
commendable, it does not provide a basis from which a 
downward departure in score must be made.  

Id. at 372-73, 685 N.W.2d at 347.
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In the present case, McIntosh testified that he has resided 
in the same residence since November 1996 and that he has 
maintained the same job for nearly 4 years. McIntosh further 
testified that he makes efforts not to reoffend such as recogniz
ing the stressors and "red flags" that led to his offenses and 
dealing with the issues surrounding the offenses. He further 
stated that he stays out of situations that might lead him to 
offend and that he is aware that therapy is available if he sees 
"red flags" occurring. McIntosh's behavior in recent years is 
commendable but does not provide a basis from which a down
ward departure in score must be made. Thus, this assignment of 
error is without merit.  

2. NSP's CROss-APPEAL 

[6] On cross-appeal, the NSP contends that the district court 
erred in reducing McIntosh's sex offender assessment score 
under item No. 8 by 15 points. The district court found that 
"the fact that [McIntosh's] last sexual assault of his sole victim 
occurred three weeks into a second category does not support 
an assessment of an additional 15 points for crossing into that 
second identified age category" and, thus, reduced the points 
assessed under item No. 8 by 15 points. However, regardless 
of whether the 15-point credit is given or not, McIntosh's sex 
offender classification level remains at Level 3, and whether the 
credit is upheld has no effect on the outcome of this appeal. An 
appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it.  
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994). Since a 
determination of this issue has no effect on the outcome of this 
appeal, we decline to consider it.  

VI. CONCLUSION 
In sum, the decision of the district court affirming the NSP's 

classification of McIntosh as a Level 3 sex offender conforms 
to the law, is supported by competent evidence, and is not arbi
trary, capricious, or unreasonable. Therefore, the order of the 
district court is affirmed.  

AFFIRMED.
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1. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.  

3. Statutes. The meaning of a statute is a question of law.  
4. Judgments: Appeal and Error. When reviewing questions of law, an appellate 

court has an obligation to resolve the questions independently of the conclusion 
reached by the trial court.  

5. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning; an appellate court will 
not resort to interpretation to ascertain the meaning of statutory words which are 
plain, direct, and unambiguous.  

6. Statutes. It is not within the province of a court to read a meaning into a statute 
that is not warranted by the legislative language.  

7. Contracts: Words and Phrases. Annuities have been defined as contracts under 
which the purchaser makes one or more premium payments to the issuer in 
exchange for a series of payments, which continue either for a fixed period or for 
the life of the purchaser or a designated beneficiary.  

8. _ : . In a variable annuity, the purchaser's money is invested in a desig
nated way and payments to the purchaser vary with investment performance.  

9. Contracts. The construction of a contract is a matter of law.  
10. Contracts: Intent. When the terms of a contract are clear, a court may not resort 

to rules of construction, and terms are accorded their plain and ordinary meaning 
as an ordinary or reasonable person would understand them. In such a case, a 
court shall seek to ascertain the intention of the parties from the plain language of 
the contract.  

11. Appeal and Error. An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the controversy before it.  

Appeal from the District Court for Scotts Bluff County: 
RANDALL L. LIPPSTREU, Judge. Affirmed.  

Dave B. Eubanks, of Pahlke, Smith, Snyder, Petitt & Eubanks, 
G.P., for appellant.
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John F. Simmons, of Simmons Olsen Law Firm, P.C., for 
appellee Vance Siedenburg.  

Brian M. Mumaugh and Kerri J. Atencio, of Holland & Hart, 
L.L.P., for appellee ITT Hartford.  

INBODY, Chief Judge, and CARLSON and MOORE, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Dorothy Renter filed a declaratory judgment action in the 
district court for Scotts Bluff County to determine her and Vance 
Siedenburg's respective rights regarding an annuity contract 
issued by ITT Hartford. The trial court granted Siedenburg's 
motion for summary judgment. Renter appeals, and Siedenburg 
cross-appeals. Based on the analysis that follows, we affirm.  

BACKGROUND 
Siedenburg is the oldest of Renter's five children. In February 

1997, Renter's critically ill brother gifted her four certificates 
of deposit totaling over $400,000. On February 26, a bank 
account in the name of Renter, Siedenburg, and Renter's hus
band was opened at Platte Valley National Bank in Scottsbluff, 
Nebraska. On February 27 and 28, the proceeds of the four 
certificates of deposit were deposited into the Platte Valley 
National Bank account.  

On March 12, 1997, Renter, Siedenburg, and Renter's hus
band met with an investment representative regarding an appro
priate investment of the money previously deposited into the 
Platte Valley National Bank account. At that meeting, a deci
sion was made to purchase a variable annuity contract from 
ITT Hartford, also known as ITT Hartford Life and Annuity 
Insurance Company, which contract is the subject of the case 
before us. An application for a variable annuity contract was 
prepared, and it was signed by Renter as "Contract Owner" 
and by Siedenburg as "Joint Contract Owner." Renter testi
fied that when she signed the application, she understood 
Siedenburg was going to be a joint contract owner, and that 
she was okay with that at the time. Thereafter, consistent with 
the parties' application, ITT Hartford issued an "Individual
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Flexible Premium Variable Annuity Contract" which reflected 
an initial premium payment of $400,000 and listed both Renter 
and Siedenburg as contract owners.  

Subsequently, the relationship between Renter and Siedenburg 
deteriorated and Renter decided she did not want Siedenburg to 
be co-owner of the annuity contract. Beginning sometime in 
1998, Renter asked Siedenburg on several occasions to remove 
his name from the annuity, but Siedenburg refused. In 2004, 
Renter made an attempt to unilaterally terminate the annuity 
contract by forging Siedenburg's signature on a document she 
sent to ITT Hartford requesting that the annuity be cashed out 
and also forging Siedenburg's signature on the check she sub
sequently received from ITT Hartford. However, after Renter 
deposited the check into a bank, she was notified that payment 
on the check had been stopped. The money went back to ITT 
Hartford and was deposited in the same funds from which it 
was taken. Renter was also informed that any further action 
in regard to the annuity would require signature guaranteed 
requests by each of the joint owners.  

On September 22, 2004, Renter filed an amended complaint 
for declaratory judgment to determine her and Siedenburg's 
respective rights regarding the ITT Hartford annuity. In her 
amended complaint, Renter alleged that ITT Hartford issued a 
variable annuity contract to her in which Siedenburg was listed 
as a co-owner, that she contributed the entire $400,000 premium 
to purchase the annuity contract, that Siedenburg contributed no 
part of the premium, that he should be removed as a joint owner 
of the annuity contract because he has made no contribution 
to the fund and has no claim to any of the proceeds, and that 
the court should determine that Renter is the sole owner of the 
annuity contract and may redeem the contract in her own name 
and have the proceeds distributed solely to her. In Siedenburg's 
answer and counterclaim, he asserted that the rights of the par
ties are defined in the annuity contract, that neither party may 
redeem the contract without the consent of the other, and that 
Renter's cause of action is frivolous.  

On May 31, 2005, Siedenburg filed a motion for summary 
judgment. On June 28, a hearing was held on the motion. On 
December 20, 2005, the trial court entered a final, appealable
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order in which it granted Siedenburg's motion for summary 
judgment. The trial court found that the net contribution rule 
set forth in Neb. Rev. Stat. § 30-2722 (Reissue 1995) is not 
applicable to the annuity contract, as Renter had claimed, and 
that the parties' rights and obligations are governed by the pro
visions contained in the annuity contract.  

ASSIGNMENTS OF ERROR 
Renter assigns that the trial court erred in granting Siedenburg's 

motion for summary judgment.  
On cross-appeal, Siedenburg assigns that the trial court erred 

in (1) failing to base its decision on the fact that Renter's 
construction of § 30-2722 violates the principle of freedom of 
contract and (2) failing to base its decision in part on the fact 
that even if § 30-2722 applies as Renter contends, the parties 
contracted for different ownership provisions.  

STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no gen
uine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party 
is entitled to judgment as a matter of law. Pogge v. American 
Family Mut. Ins. Co., 272 Neb. 554, 723 N.W.2d 334 (2006); 
Sjuts v. Granville Cemetery Assn., 272 Neb. 103, 719 N.W.2d 
236 (2006). In reviewing a summary judgment, an appellate 
court views the evidence in the light most favorable to the party 
against whom the judgment is granted and gives such party 
the benefit of all reasonable inferences deducible from the evi
dence. Pogge v. American Family Mut. Ins. Co., supra; Cerny v.  
Longley, 270 Neb. 706, 708 N.W.2d 219 (2005).  

ANALYSIS 
Renter assigns that the trial court erred in granting 

Siedenburg's motion for summary judgment, because there is 
a genuine issue of fact whether the net contribution rule found 
in § 30-2722 applies to the annuity contract at issue. The trial 
court found that the statute was inapplicable to the annuity 
contract. Section 30-2722 is part of the "Nonprobate Transfers" 
article of the Nebraska Probate Code. Section 30-2722(b)
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provides in part: "During the lifetime of all parties, an account 
belongs to the parties in proportion to the net contribution of 
each to the sums on deposit, unless there is clear and con
vincing evidence of a different intent." Renter contends that 
§ 30-2722(b) applies to the annuity at issue and that thus, she 
is entitled to terminate the annuity on her own and receive all of 
the proceeds, because she contributed 100 percent of the funds 
used to purchase the annuity.  

[3,4] The meaning of a statute is a question of law. Zach v.  
Nebraska State Patrol, 273 Neb. 1, 727 N.W.2d 206 (2007); 
Bohaboj v. Rausch, 272 Neb. 394, 721 N.W.2d 655 (2006).  
When reviewing questions of law, an appellate court has an 
obligation to resolve the questions independently of the conclu
sion reached by the trial court. Id.  

The application of § 30-2722(b) to the annuity contract 
depends on whether the annuity constitutes an "account." Neb.  
Rev. Stat. § 30-2716(1) (Reissue 1995) defines "account" as "a 
contract of deposit between a depositor and a financial institu
tion, and includes a checking account, savings account, certifi
cate of deposit, and share account." For the annuity to be an 
"account," it must be a "contract of deposit" and ITT Hartford 
must be a "financial institution." 

[5,6] We first address whether the annuity is a contract of 
deposit. The definition of "account" specifically states that a 
contract of deposit includes a checking account, savings account, 
certificate of deposit, and share account. A share account is a 
member's balance held by a credit union and established by 
a member. Neb. Rev. Stat. § 21-1722 (Reissue 1997). In the 
absence of anything to the contrary, statutory language is to be 
given its plain and ordinary meaning; an appellate court will 
not resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous. Rauscher v.  
City of Lincoln, 269 Neb. 267, 691 N.W.2d 844 (2005); Arthur 
v. Microsoft Corp., 267 Neb. 586, 676 N.W.2d 29 (2004).  
Furthermore, it is not within the province of a court to read a 
meaning into a statute that is not warranted by the legislative 
language. Rauscher v. City of Lincoln, supra; Hall v. City of 
Omaha, 266 Neb. 127, 663 N.W.2d 97 (2003).

888



RENTER v. SIEDENBURG 889 

Cite as 15 Neb. App. 884 

Based on the plain, direct, and unambiguous words used in 
the statute to describe the types of arrangements that are con
tracts of deposit, it is clear to us that the annuity contract is not 
a checking account, a savings account, a certificate of deposit, 
or a share account. Further, the way the statute is worded does 
not allow for an interpretation that other types of arrangements 
besides those listed in the definition may be included in the defi
nition. The "account" definition specifically states what types of 
arrangements are considered contracts of deposit. To conclude 
that the list is not exhaustive and that other arrangements such 
as annuities may fall within the definition would require us to 
read a meaning into a statute that is not there.  

We further conclude that even if § 30-2716(1) could be inter
preted to include arrangements other than those listed in the stat
ute, an annuity does not fit within the term "contract of deposit" 
as it is commonly defined. A "deposit" is "[t]he act of giving 
money or other property to another who promises to preserve it 
or use it and return it in kind; esp., the act of placing money in 
a bank for safety and convenience." Black's Law Dictionary 471 
(8th ed. 2004). A "deposit contract" is "[a]n agreement between 
a financial institution and its customer governing the treat
ment of deposited funds and the payment of checks and other 
demands against the customer's account." Id. at 344.  

[7,8] Annuities have been defined as "contracts under which 
the purchaser makes one or more premium payments to the 
issuer in exchange for a series of payments, which continue 
either for a fixed period or for the life of the purchaser or a 
designated beneficiary." NationsBank of N. C., N.A. v. Variable 
Annuity Life Ins. Co., 513 U.S. 251, 254, 115 S. Ct. 810, 130 
L. Ed. 2d 740 (1995). In a variable annuity, which is what we 
have in the present case, "the purchaser's money is invested 
in a designated way and payments to the purchaser vary with 
investment performance." 513 U.S. at 254. The annuity contract 
at issue gives the option to allocate the assets among various 
subaccounts, i.e., mutual funds, and the payments vary based 
on the performance of the investments Renter and Siedenburg 
chose. Thus, the annuity contract is much different from a con
tract of deposit, because ITT Hartford made no promise to pre
serve the premium money or to use it and return it in kind. The
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annuity is similar to an investment, not a deposit. Accordingly, 
the annuity contract is not a "contract of deposit" and, thus, 
not an "account" as defined in § 30-2716(1). Therefore, the net 
contribution rule set forth in § 30-2722 does not apply.  

Our analysis regarding the application of § 30-2722 could 
end here. However, for the sake of completeness, we further 
discuss whether ITT Hartford is a "financial institution" as used 
in the definition of "account." As previously stated, an "account" 
is defined in § 30-2716(1) as "a contract of deposit between 
a depositor and a financial institution." Under § 30-2716(4), 
"[flinancial institution means an organization authorized to do 
business under state or federal laws relating to financial institu
tions, and includes a bank, trust company, savings bank, build
ing and loan association, savings and loan company or associa
tion, and credit union." 

It is easily apparent that ITT Hartford is not a bank, trust 
company, savings bank, building and loan association, sav
ings and loan company or association, or a credit union. ITT 
Hartford describes itself in the annuity contract as a stock 
life insurance company. Further, Renter's amended complaint 
alleges that ITT Hartford is a corporation organized under the 
laws of the State of Connecticut and is "authorized to engage in 
the business of issuing policies of insurance including variable 
annuity contracts in . . . Nebraska." 

ITT Hartford does not fit within the entities listed in the 
definition of financial institution, and the language used in 
the definition cannot be interpreted in such a way as to con
clude that other entities may be included in the definition. As 
previously set forth, statutory language is to be given its plain 
and ordinary meaning and an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words 
which are plain, direct, and unambiguous. See, Rauscher v. City 
of Lincoln, 269 Neb. 267, 691 N.W.2d 844 (2005); Arthur v.  
Microsoft Corp., 267 Neb. 586, 676 N.W.2d 29 (2004). Giving 
the language its plain and ordinary meaning, the list of entities 
is a complete listing of what entities are included. A different 
conclusion would result if the definition contained open ended 
language, such as "or other similar entities."
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In addition, as the trial court found, insurance companies are 
authorized to do business in this state pursuant to laws relating 
to insurance-Neb. Rev. Stat. § 44-101 et seq. (Reissue 2004 
& Cum. Supp. 2006)-rather than "laws relating to financial 
institutions" as required by § 30-2716(4). We conclude that ITT 
Hartford is not a financial institution as defined in § 30-2716(4) 
and, thus, that the annuity at issue is not an account for this 
additional reason. Accordingly, we conclude as a matter of law 
that the net contribution rule set forth in § 30-2722 does not 

apply to the annuity contract at issue. Thus, the trial court did 
not err in so concluding.  

[9,10] In granting Siedenburg's motion for summary judg
ment, the trial court also concluded that the parties' rights 
and obligations are governed by the provisions in the annuity 
contract. We agree. The annuity in question is a contract and 
should be construed as such. The construction of a contract is 
a matter of law. Misle v. HJA, Inc., 267 Neb. 375, 674 N.W.2d 
257 (2004); Cornhusker Internat. Trucks v. Thomas Built Buses, 
263 Neb. 10, 637 N.W.2d 876 (2002). When the terms of a con
tract are clear, a court may not resort to rules of construction, 
and terms are accorded their plain and ordinary meaning as an 
ordinary or reasonable person would understand them. In such 
a case, a court shall seek to ascertain the intention of the par
ties from the plain language of the contract. Misle v. HJA, Inc., 
supra; Reichert v. Rubloff Hammond, L.L.C., 264 Neb. 16, 645 
N.W.2d 519 (2002).  

The annuity contract clearly identifies Renter and Siedenburg 
as contract owners. The "Contract Control Provisions" section 
of the contract provides: 

The Contract Owner has the sole power to exercise all 
the rights, options and privileges granted by this contract or 
permitted by the Company and to agree with the Company 
to any change in or amendment to the contract. . . . In the 

case of joint Contract Owners, each Contract Owner alone 
may exercise all rights, options and privileges, except with 
respect to the Termination and Partial Surrender/Annual 
Withdrawal Amount Provisions and change of ownership.  

(Emphasis supplied.)
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The "Full Surrender" provision included in the "Termination 
Provisions" of the contract states that at any time prior to the 
annuity commencement date, the contract owner has the right to 
terminate the contract by making a written request. When such 
request is made, the termination value of the contract may be 
taken in the form of a cash settlement.  

Based on the clear, unambiguous terms of the annuity con
tract, Renter and Siedenburg are both owners and when there 
are joint owners, any change of ownership or termination must 
be agreed to by all owners. Thus, Renter cannot unilaterally 
remove Siedenburg as an owner, nor can she terminate the 
contract without Siedenburg's consent. Under the terms of the 
contract, the fact that Renter contributed 100 percent of the pre
mium amount to purchase the annuity contract does not give her 
any greater rights than those of Siedenburg as co-owner.  

Accordingly, we conclude that the trial court did not err in 
granting Siedenburg's motion for summary judgment. Renter's 
assignment of error is without merit.  

[11] Having concluded that the trial court did not err in 
granting Siedenburg's motion for summary judgment, we need 
not address Siedenburg's assignments of error on cross-appeal.  
An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the controversy before it.  
Castillo v. Young, 272 Neb. 240, 720 N.W.2d 40 (2006); Gary's 
Implement v. Bridgeport Tractor Parts, 270 Neb. 286, 702 
N.W.2d 355 (2005).  

CONCLUSION 
We conclude as a matter of law that the net contribution rule 

set forth in § 30-2722 is not applicable to the annuity contract at 
issue and that Renter's and Siedenburg's rights are governed by 
the provisions contained within the annuity contract. Therefore, 
Siedenburg is co-owner of the annuity and the ownership of 
the annuity cannot be changed without his approval, nor can 
the annuity be terminated without his approval. Accordingly, 
we affirm the judgment of the trial court granting Siedenburg's 
motion for summary judgment.  

AFFIRMED.
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DUANE S. HOLMSTEDT, APPELLANT, V. YORK COUNTY JAIL 

SUPERVISOR (NAME UNKNOWN) ET AL., APPELLEES.  

739 N.W.2d 449 

Filed August 28, 2007. No. A-05-906.  

1. Jurisdiction: Rules of the Supreme Court: Pleadings: Appeal and Error. When 

reviewing an order dismissing a case for lack of personal jurisdiction under Neb.  

Ct. R. of Pldg. in Civ. Actions 12(b)(2) (rev. 2003), an appellate court examines 

the question whether the nonmoving party has established personal jurisdiction 

de novo.  
2. Motions to Dismiss: Rules of the Supreme Court: Pleadings: Appeal and 

Error. An appellate court will review a district court's grant of a motion to dismiss 

under Neb. Ct. R. of Pldg. in Civ. Actions 12(b)(6) (rev. 2003) de novo, accepting 

all the allegations in the complaint as true and drawing all reasonable inferences 

in favor of the nonmoving party. The appellate court is, however, free to ignore 

legal conclusions, unsupported conclusions, unwarranted inferences, and sweeping 

legal conclusions cast in the form of factual allegations.  

3. Pleadings: Proof. Complaints should be liberally construed in the plaintiff's favor 

and should not be dismissed for failure to state a claim unless it appears beyond 

doubt that the plaintiff can prove no set of facts in support of his claim which 

would entitle him to relief.  
4. Judgments: Appeal and Error. When reviewing questions of law, an appellate 

court has an obligation to resolve the questions independently of the conclusions 

reached by the trial court.  
5. Statutes: Service of Process. Statutes prescribing the manner of service of sum

mons are mandatory and must be strictly pursued.  

6. Rules of the Supreme Court: Judges. Pursuant to Neb. Ct. R. of Dist. Cts. 5B 

(rev. 2000), briefs of parties in the district court are presented to the judge and not 

filed with the clerk.  
7. Judgments: Final Orders: Records. All judgments and orders must be entered 

on the journal of the court, and specify clearly the relief granted or order made in 

the action.  
8. Motions to Dismiss: Rules of the Supreme Court. When a court is confronted 

with motions to dismiss under both Neb. Ct. R. of Pldg. in Civ. Actions 12(b)(1) 

and (6) (rev. 2003), it ordinarily ought to decide the former before broaching 

the latter.  
9. Courts: Jurisdiction. A federal court generally may not rule on the merits of a 

case without first determining that it has jurisdiction over the category of claim 

in suit (subject matter jurisdiction) and the parties (personal jurisdiction).  

10. Rules of the Supreme Court: Pleadings: Jurisdiction. The dismissal of a case 

on an issue relating to the merits of the dispute, such as the issues raised by a 

motion filed pursuant to Neb. Ct. R. of Pldg. in Civ. Actions 12(b)(6) (rev. 2003), 

is improper without resolving threshold issues of jurisdiction, including per

sonal jurisdiction.
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11. _ : _ __. A disposition of a motion filed pursuant to Neb. Ct. R. of Pldg.  
in Civ. Actions 12(b)(6) (rev. 2003) is a decision on the merits and, therefore, an 
exercise of jurisdiction.  

12. Service of Process. The defense of insufficiency of process differs from insuffi
ciency of service of process: the former challenges the content of a summons; the 
latter challenges the manner or method of service.  

13. Service of Process: Jurisdiction. Valid service of process is a prerequisite to the 
court's exercise of personal jurisdiction.  

14. Civil Rights: Actions. Federal law is controlling in the determination of civil 
rights claims.  

15. Civil Rights: Public Officers and Employees. Public servants may be sued 
under 42 U.S.C. § 1983 (2000) in their official capacity, their individual capacity, 
or both.  

16. Public Officers and Employees: Liability. Personal-capacity suits seek to impose 
personal liability upon a government official for actions he takes under color of 
state law. Official-capacity suits, in contrast, generally represent only another way 
of pleading an action against an entity of which an officer is an agent.  

17. _ : _. In determining whether suit has been brought against a public official 
as an official or as an individual, a court may follow the "course of proceedings" 
test, which considers such factors as the nature of the plaintiff's claims, requests 
for compensatory or punitive damages, and the nature of any defenses raised in 
response to the complaint, particularly claims of qualified immunity, to determine 
whether the defendant had actual knowledge of the potential for individual liabil
ity. The test also considers whether subsequent pleadings put the defendant on 
notice of the capacity in which he or she is sued.  

18. Courts: States. Regarding interpretations of federal law, while Nebraska courts 
must treat U.S. Supreme Court decisions as binding authority, lower federal court 
decisions are only persuasive authority.  

19. Civil Rights: Governmental Subdivisions: Liability. A governmental entity is 
liable under 42 U.S.C. § 1983 (2000) only for actions taken pursuant to a policy, 
ordinance, regulation, or decision officially adopted, or under a permanent and 
well-settled practice constituting a custom or usage with the force of law.  

20. Pleadings: Parties: Names. Neb. Rev. Stat. § 25-321 (Cum. Supp. 2006) autho
rizes a plaintiff to designate a defendant by any name and description, followed 
by the words "real name unknown." 

21. Counties: Actions. A county must be sued in the name designated by statute.  
22. Administrative Law. Exhaustion of administrative remedies is properly catego

rized as an affirmative defense.  
23. Administrative Law: Motions to Dismiss. A complaint alleging exhaustion of 

administrative remedies is ordinarily not vulnerable to a motion to dismiss based 
on a failure to plead such exhaustion.  

24. Civil Rights: Constitutional Law: Actions. In order to state a cause of action 
under 42 U.S.C. § 1983 (2000), a plaintiff must allege facts establishing conduct by 
a person acting under color of state law which deprived the plaintiff of rights, privi
leges, or immunities secured by the Constitution and laws of the United States.  

25. Civil Rights: Pleadings. A civil rights complaint is adequate where it states the 
conduct, time, place, and persons responsible.
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Appeal from the District Court for York County: ALAN G.  
GLESS, Judge. Affirmed in part, and in part reversed.  

Duane S. Holmstedt, pro se.  

Charles W. Campbell, of Angle, Murphy, Valentino & 
Campbell, P.C., for appellees.  

SIEVERS and CASSEL, Judges, and HANNON, Judge, Retired.  

PER CURIAM.  
INTRODUCTION 

Duane S. Holmstedt appeals the decision of the York County 
District Court dismissing his action filed pursuant to 42 U.S.C.  
§ .1983 (2000) against the York County jail supervisor, the 
York County Sheriff's Department, Sheriff Dale Radcliff, Lt.  
Paul Vrbka, and Deputy Ray Silverstrand under Neb. Ct. R.  
of Pldg. in Civ. Actions 12(b)(2), (4), (5), and (6) (rev. 2003).  
We conclude that the district court properly dismissed the com
plaint against the York County Sheriff's Department for lack of 
personal jurisdiction, but that the court erred in dismissing the 
complaint as to the remaining defendants.  

STATEMENT OF FACTS 
On May 20, 2005, Holmstedt filed a pro se complaint in 

the York County District Court against the defendants, which 
he designated in the caption as follows: "York County Jail 
Supervisor, (name unknown) York County Sheriff's Department, 
Sheriff Dale Radcliff, Lt. Paul Vrbka, Deputy Ray Silverstrand, 
Defendants." In the complaint, which he entitled "Petition," 
the allegations which appear to be relevant to a possible claim 
against the defendants are that he was arrested and interro
gated by Radcliff and Vrbka on August 13, 2003. He alleges 
with some particularity that he was abused by them on that 
day and on later occasions while incarcerated in the York 
County jail (apparently awaiting the disposition of a criminal 
charge against him). Holmstedt alleges he was struck, yelled 
at, deprived of an attorney, and told that he "had to tell [them] 
everything." He also alleges that Radcliff deprived him of medi
cal care and medication. He alleges other abuse by Radcliff,
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Vrbka, and Silverstrand during subsequent intermittent times 
he was in the jail. For purposes of this opinion, we think it is 
unnecessary to set forth all of the details of his pro se hand
written complaint. Holmstedt prays that the defendants be 
charged and prosecuted for the alleged crimes, that the York 
County Sheriff's Department be ordered to pay him the sum of 
$250,000, and that the remaining defendants be ordered to pay 
him $25,000 each.  

The transcript shows that the defendants were served on May 
23, 2005, by delivery of a copy of the summons and complaint 
for each of the named defendants as follows: on Radcliff, to 
"Dale E. Radcliff"; on the York County Sheriff's Department, 
to "Dale E. Radcliff, Sheriff of York County, Nebraska"; on the 
York County jail supervisor, to "John Prusia, York County Jail 
Supervisor"; on Vrbka, to "Paul M. Vrbka"; and on Silverstrand, 
to "Ray Silverstrand a/k/a Gene R. Silverstrand." 

Separate motions to dismiss were filed by counsel for each 
of the defendants in the name used in the complaint. Each 
motion raised the same grounds for dismissal, that is, pursuant 
to rule 12(b)(2), (4), (5), and (6), and all but the motion of the 
York County Sheriff's Department alleged the complaint was 
deficient in that it (1) purports to sue the respective defendant 
in his official capacity but the defendant was not served in his 
official capacity, (2) fails to state a claim for relief because 
it fails to allege that Holmstedt exhausted his administrative 
remedies as required by 42 U.S.C. § 1997e(a) (2000), and (3) 
fails to state a claim for relief against the defendant acting in 
his official capacity pursuant to § 1983. The motion of the 
defendant York County Sheriff's Department differs in that the 
first reason stated in its motion to dismiss was that there is no 
individual or political subdivision which may be sued known as 
the "'York County Sheriff's Department,"' rather than the first 
reason stated by the other defendants, as shown above.  

The transcript shows a letter from Holmstedt to the trial 
judge dated June 4, 2005, and file stamped June 7, wherein 
Holmstedt "object[s]" to the motions to dismiss and then goes 
on to briefly argue each of the points raised in the motions.  
The motions were heard by the district court on June 24, with 
Holmstedt appearing by telephone and the defendants' attorney
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appearing in person. At that hearing, the defendants' attorney 
stated the bases for the motions to dismiss. Then Holmstedt 
stated that his brief had been mailed "yesterday," and requested 
a continuance. The continuance was denied, but the judge stated 
that he would not rule until he had received Holmstedt's brief.  
Holmstedt started to read the brief over the telephone; the judge 
asked Holmstedt whether he had anything to say that was not in 
the brief, and he said no. The judge then stated that he would 
rather not listen to Holmstedt read the brief because he was 
going to read the brief several times himself before he ruled on 
the motion. Holmstedt stated, "That works." The hearing was 
concluded shortly thereafter.  

Holmstedt's brief in opposition to the motions to dismiss 
was dated June 23, 2005. The brief was received by the dis
trict court clerk on June 29, but was not filed because the brief 
was considered Holmstedt's written argument to the court. On 
July 12, the district court entered an order which stated, in its 
entirety, "Motion to dismiss sustained in all bases. Complaint 
dismissed." Holmstedt has timely appealed to this court.  

ASSIGNMENTS OF ERROR 
Holmstedt's assignments of error, restated, are that the dis

trict court erred (1) in dismissing his complaint "without show
ing cause or producing an order to support the dismissal" and 
(2) in failing to consider his written arguments. Holmstedt also 
contends that because he was acting pro se, the district court 
should have held him to less stringent standards than an attorney 
and should have construed his pleadings liberally.  

STANDARD OF REVIEW 
[1] When reviewing an order dismissing a case for lack of 

personal jurisdiction under rule 12(b)(2), an appellate court 
examines the question whether the nonmoving party has estab
lished personal jurisdiction de novo. See Ameritas Invest. Corp.  
v. McKinney, 269 Neb. 564, 694 N.W.2d 191 (2005).  

[2,3] An appellate court reviews a district court's grant of a 
motion to dismiss under rule 12(b)(6) de novo, accepting all 
the allegations in the complaint as true and drawing all reason
able inferences in favor of the nonmoving party. See Kellogg v.
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Nebraska Dept. of Corr Servs., 269 Neb. 40, 690 N.W.2d 574 
(2005). The appellate court is, however, free to ignore legal 
conclusions, unsupported conclusions, unwarranted inferences, 
and sweeping legal conclusions cast in the form of factual 
allegations. Id. Complaints should be liberally construed in 
the plaintiff's favor and should not be dismissed for failure to 
state a claim unless it appears beyond doubt that the plaintiff 
can prove no set of facts in support of his claim which would 
entitle him to relief. Id.  

[4] When reviewing questions of law, an appellate court 
has an obligation to resolve the questions independently of the 
conclusions reached by the trial court. Coral Prod. Corp. v.  
Central Resources, 273 Neb. 379, 730 N.W.2d 357 (2007).  

ANALYSIS 

Less Stringent Standards for Pro Se Litigants.  
Holmstedt contends that because he was acting pro se, the dis

trict court should have held him to less stringent standards than 
an attorney under his § 1983 claim and should have construed 
his pleadings liberally. We recognize that the U.S. Supreme 
Court has so stated in the context of a § 1983 action. See Haines 
v. Kerner, 404 U.S. 519, 520, 92 S. Ct. 594, 30 L. Ed. 2d 652 
(1972) (pro se litigant's complaint is to be held "to less stringent 
standards than formal pleadings drafted by lawyers").  

[5] To the extent that our decision involves construction of 
Holmstedt's complaint, we have followed the requisite approach.  
However, to the extent that the question before us concerns 
whether Holmstedt has complied with the statutory require
ments for service of process, the dictates of Haines do not 
apply. Statutes prescribing the manner of service of summons 
are mandatory and must be strictly pursued. Erdman v. National 
Indemnity Co., 180 Neb. 133, 141 N.W.2d 753 (1966). There is 
no merit to this assignment of error.  

Alleged Error by District Court in Failing to Consider 
Written Arguments and Not Setting Forth Reasoning.  

Holmstedt claims that the district court erred in dismissing 
his complaint "without showing cause or producing an order to 
support the dismissal." Holmstedt also claims that the district
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court erred in failing to consider his written arguments and in 
failing to set forth the court's reasoning. He bases this claim 
on the fact that although the court's decision dismissing his 
complaint was filed on July 12, 2005, Holmstedt's brief was not 
file stamped until July 28 and the trial court did not set forth its 
reasoning in the order.  

[6,7] Briefs of parties in the district court are "presented to 
the judge and not filed with the clerk." Neb. Ct. R. of Dist. Cts.  
5B (rev. 2000). Such briefs are not part of the complete record 
of a case. See Neb. Rev. Stat. § 25-1321 (Cum. Supp. 2006).  
"All judgments and orders must be entered on the journal of the 
court, and specify clearly the relief granted or order made in the 
action." Neb. Rev. Stat. § 25-1318 (Reissue 1995).  

The trial judge's signed order provided, "Motion to dis
miss sustained in all bases. Complaint dismissed." The trial 
court complied with § 25-1318. At the oral hearing, the trial 
judge stated he would not rule on the case until he received 
Holmstedt's brief. The delay between the hearing on June 24, 
2005, and the decision on July 12 shows that the judge waited 
for Holmstedt's brief. Because rule 5B states that briefs are 
not to be filed with the clerk, the clerk's subsequent filing of 
the brief in contravention of the district court rules provides 
no logical support for Holmstedt's inference that the judge did 
not consider the brief. There is no merit to these assignments 
of error.  

Order for Consideration of Multiple Rule 12(b) Motion.  
The defendants moved to dismiss upon multiple grounds, 

and the trial court sustained the motions on all these grounds.  
Therefore, the court sustained the defendants' motions to dis
miss pursuant to rule 12(b)(2), (4), (5), and (6).  

Rule 12(b) provides in significant part: 
Every defense, in law or fact, to a claim for relief in 
any pleading, whether a claim, counterclaim, cross-claim, 
or third-party claim, shall be asserted in the responsive 
pleading thereto if one is required, except that the follow
ing defenses may at the option of the pleader be made 
by motion:
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(2) lack of jurisdiction over the person; 

(4) insufficiency of process; 
(5) insufficiency of service of process; 
(6) that the pleading fails to state a claim upon which 

relief can be granted[.] 
[8] In Anderson v. Wells Fargo Fin. Accept., 269 Neb. 595, 

600, 694 N.W.2d 625, 630 (2005), the Nebraska Supreme Court 
held: "'[W]hen a court is confronted with motions to dismiss 
under both Rules 12(b)(1) and 12(b)(6), it ordinarily ought to 
decide the former before broaching the latter. . . . After all, 
if the court lacks subject matter jurisdiction, assessment of 
the merits becomes a matter of purely academic interest."' 
(Quoting Deniz v. Municipality of Guaynabo, 285 F.3d 142 (1st 
Cir. 2002).) 

[9-11] Other case law dictates that a comparable rule applies 
concerning personal jurisdiction. A federal court generally may 
not rule on the merits of a case without first determining that 
it has jurisdiction over the category of claim in suit (sub
ject matter jurisdiction) and the parties (personal jurisdiction).  
Sinochem Int'l v. Malaysia Int'l Shipping Corp., 549 U.S. 422, 
127 S. Ct. 1184, 167 L. Ed. 2d 15 (2007). Without jurisdiction, 
the court cannot proceed at all in any cause; it may not assume 
jurisdiction for the purpose of deciding the merits of the case.  
Id. The dismissal of a case on an issue relating to the merits 
of the dispute, such as the issues raised by a rule 12(b)(6) fail
ure to state a claim, is improper without resolving threshold 
issues of jurisdiction, including personal jurisdiction. Sucampo 
Pharmaceuticals v. Astellas Pharma, 471 F.3d 544 (4th Cir.  
2006). "[A] disposition of a Rule 12(b)(6) motion is a decision 
on the merits and, therefore, an exercise of jurisdiction." Magee 
v. Nassau County Medical Center, 27 F. Supp. 2d 154, 158 
(E.D.N.Y. 1998). See, also, Rhulen Agency, Inc. v. Alabama Ins.  
Guar Ass'n, 896 F.2d 674 (2d Cir. 1990). Thus, pursuant to the 
above authority, we proceed to consider the personal jurisdic
tional issues raised in the motions to dismiss before considering 
the failure to state a claim for relief raised by rule 12(b)(6).
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Error in Dismissing Complaint for 
Lack of Personal Jurisdiction.  

[12,13] The defense of insufficiency of process differs from 
insufficiency of service of process: the former challenges the 
content of a summons; the latter challenges the manner or 
method of service. Heise v. Olympus Optical Co., Ltd., 111 
F.R.D. 1 (N.D. Ind. 1986). Valid service of process is a prereq
uisite to the court's exercise of personal jurisdiction. See Omni 
Capital Int'l v. Rudolf Wolff & Co., 484 U.S. 97, 108 S. Ct.  
404, 98 L. Ed. 2d 415 (1987). We think it necessarily follows 
that if a valid summons has not been served properly on the 
designated defendant or if that process is insufficient or if that 
service was insufficient, then the court does not have jurisdic
tion over the person of that particular defendant. We therefore 
treat rule 12(b)(2), (4), and (5) together.  

[14-16] Federal law is controlling in the determination of 
civil rights claims. See Kellogg v. Nebraska Dept. of Corr.  
Servs., 269 Neb. 40, 690 N.W.2d 574 (2005). Public servants 
may be sued under § 1983 in their official capacity, their indi
vidual capacity, or both. Johnson v. Outboard Marine Corp., 
172 F.3d 531 (8th Cir. 1999).  

Personal-capacity suits seek to impose personal liability 
upon a government official for actions he takes under color 
of state law. . . . Official-capacity suits, in contrast, "gen
erally represent only another way of pleading an action 
against an entity of which an officer is an agent." Monell 
v. New York City Dept. of Social Services, 436 U. S. 658, 
690, n. 55[, 98 S. Ct. 2018, 56 L. Ed. 2d 611] (1978).  
As long as the government entity receives notice and an 
opportunity to respond, an official-capacity suit is, in all 
respects other than name, to be treated as a suit against the 
entity. ... It is not a suit against the official personally, for 
the real party in interest is the entity. Thus, while an award 
of damages against an official in his personal capacity 
can be executed only against the official's personal assets, 
a plaintiff seeking to recover on a damages judgment 
in an official-capacity suit must look to the government 
entity itself.
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Kentucky v. Graham, 473 U.S. 159, 165-66, 105 S. Ct. 3099, 87 
L. Ed. 2d 114 (1985) (emphasis in original) (citations omitted).  
The U.S. Supreme Court also noted that there is no longer a 
need to bring official-capacity actions against local government 
officials, for under Monell v. New York City Dept. of Social 
Services, 436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978), 
local government units can be sued directly for damages and 
injunctive or declaratory relief. Kentucky v. Graham, supra. The 
federal circuit courts do not agree, however, on the proper means 
of determining whether an action is pleaded as an official
capacity suit or as one seeking individual liability.  

[17] In Moore v. City of Harriman, 272 F.3d 769, 773 (6th 
Cir. 2001), the court explained that the majority of circuits fol
low the "'course of proceedings"' test to determine whether 
suit has been brought against a public official as an official or 
as an individual. The "course of proceedings" test considers 
such factors as the nature of the plaintiff's claims, requests 
for compensatory or punitive damages, and the nature of any 
defenses raised in response to the complaint, particularly claims 
of qualified immunity, to determine whether the defendant 
had actual knowledge of the potential for individual liability.  
The test also considers whether subsequent pleadings put the 
defendant on notice of the capacity in which he or she is sued.  
The court in Moore stated that only two circuits deviate from 
the "course of proceedings" test, identifying the Eighth and 
Ninth Circuits.  

In Johnson v. Outboard Marine Corp., 172 F.3d at 535, the 
court explained: 

[I]n order to sue a public official in his or her individual 
capacity, a plaintiff must expressly and unambiguously 
state so in the pleadings, otherwise, it will be assumed 
that the defendant is sued only in his or her official capac
ity. . . . Because section 1983 liability exposes public 
servants to civil liability and damages, we have held that 
only an express statement that they are being sued in their 
individual capacity will suffice to give proper notice to 
the defendants. . . . Absent such an express statement, 
the suit is construed as being against the defendants in 
their official capacity. A suit against a public employee
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in his or her official capacity is merely a suit against the 
public employer.  

(Citations omitted.) 
The Ninth Circuit's jurisprudence presumes that a suit seeks 

to impose individual liability where the complaint seeks money 
damages from state officials. See Shoshone-Bannock Tribes v.  
Fish & Game Com'n, Idaho, 42 F.3d 1278 (9th Cir. 1994).  

[18] In Strong v. Omaha Constr Indus. Pension Plan, 270 
Neb. 1, 701 N.W.2d 320 (2005), regarding interpretations of 
federal law, the Nebraska Supreme Court explained that while 
Nebraska courts must treat U.S. Supreme Court decisions as 
binding authority, lower federal court decisions are only per
suasive authority. Because the Nebraska Supreme Court has not 
declared which rule should be followed, we attempt to deter
mine how that court would decide the issue when presented.  

While the approach of the Eighth Circuit displays the virtues 
of simplicity and certainty, we believe the Nebraska Supreme 
Court would follow the majority of federal courts that have rec
ognized the "course of proceedings" test.  

[19] In the case before us, Holmstedt concedes in his brief 
to this court that he "did not specify" whether the individual 
defendants were being sued in their individual or official capaci
ties. Brief for appellant at 9. Because of the early stage of these 
proceedings, we lack information regarding some of the factors 
of the "course of proceedings" test. Because none of the defend
ants had filed an answer, they have not yet had the opportunity 
to plead defenses, such as claims of qualified immunity. We 
have no subsequent pleadings from Holmstedt. Of the factors 
identified in Moore v. City of Harriman, 272 F.3d 769 (6th Cir.  
2001), only the nature of the plaintiff's claims and the plaintiff's 
requests for damages are available to us. We recall that under 
Monell v. New York City Dept. of Social Services, 436 U.S.  
658, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978), a governmental 
entity is liable under § 1983 only for actions taken pursuant to 
a policy, ordinance, regulation, or decision officially adopted, 
or under a permanent and well-settled practice constituting a 
custom or usage with the force of law.  

In the case at hand, the allegations in the complaint make 
no reference to any policy or custom which might suggest that
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Holmstedt was making a claim that the individual defendants 
were acting in their official capacities. Rather, the complaint 
alleges actions by a number of identified individuals. In his 
complaint, Holmstedt put a title in front of the names of such 
defendants almost every time he refers to them, but this is not 
significant. We conclude that the action is one against those 
defendants in their individual capacities, notwithstanding that 
their names and titles appear in the complaint. As to defendants 
Radcliff, Vrbka, and Silverstrand, the record shows issuance 
of summons having proper content. The returns appearing in 
the record show proper service of that process. The defendants 
make no arguments to the contrary.  

[20] As to the defendant "York County Jail Supervisor," 
we observe that Neb. Rev. Stat. § 25-321 (Cum. Supp. 2006) 
authorizes a plaintiff to designate a defendant by "any name 
and description, followed by the words, 'real name unknown."' 
Holmstedt designated the defendant by the person's title, fol
lowed by the words "name unknown." The summons was duly 
issued to the "York County Jail Supervisor" and was served 
upon "John Prusia, York County Jail Supervisor." The defend
ants advance no argument that the content of the process, the 
manner of service, or the content of the return is insufficient.  

The issues raised by the motion to dismiss filed by the York 
County Sheriff's Department are somewhat similar. In its motion 
to dismiss, the York County Sheriff's Department alleged that 
there is no individual or political subdivision or other legal 
entity which may be sued in that name. The complaint contains 
no allegation which would tend to support a finding that the York 
County Sheriff's Department is an entity which may be sued.  

Neb. Rev. Stat. § 23-101 (Reissue 1997) provides: 
Each county, established in this state according to the 

laws thereof, shall be a body politic and corporate, by the 
name and style of The county of ............... , and by that 
name may sue and be sued, plead and shall be impleaded, 
defend and be defended against, in any court having juris
diction of the subject matter, either in law or equity, or 
other place where justice shall be administered.  

In Jameson v. Plischke, 184 Neb. 97, 165 N.W.2d 373 (1969), 
the Nebraska Supreme Court upheld the dismissal of Buffalo
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County as a defendant where an action was brought against 
the Buffalo County board of supervisors, not against Buffalo 
County. The Nebraska Supreme Court noted that § 23-101 "pro
vides how the county may sue and be sued, and an action against 
the board of supervisors does not make the action one against 
the county within the ambit of that statute." Jameson v. Plischke, 
184 Neb. at 99, 165 N.W.2d at 375.  

[21] In the instant case, Holmstedt filed his action against 
the York County Sheriff's Department rather than the county 
of York. "A county must be sued in the name designated by 
statute." Id. If Holmstedt intended to sue the alleged department 
of the York County government, the above-referenced statute 
requires suit to be brought in the proper name of the county.  

We therefore conclude that the district court properly sus
tained the motions to dismiss under rule 12(b)(2), (4), and (5) 
for lack of jurisdiction over the person of the defendant York 
County Sheriff's Department, for insufficiency of process, and 
for insufficiency of service of process, but that the court erred in 
sustaining the motion to dismiss under those subsections as to 
the remaining defendants.  

Motion to Dismiss Under Rule 12(b)(6).  
The defendants' motions to dismiss also allege as a basis for 

dismissal that the complaint fails to state a claim for relief both 
because Holmstedt failed to allege he has exhausted all available 
administrative remedies as required under 42 U.S.C. § 1997e(a) 
and, for the individual defendants, because Holmstedt did not 
allege that the defendants acted in their official capacities.  

[22,23] In Kellogg v. Nebraska Dept. of Corr Servs., 269 
Neb. 40, 690 N.W.2d 574 (2005), the Nebraska Supreme Court 
extensively discussed the exhaustion requirement of the Prison 
Litigation Reform Act. The court determined that exhaustion of 
administrative remedies is properly categorized as an affirma
tive defense. The court recognized that a complaint alleging 
exhaustion is ordinarily not vulnerable to a motion to dismiss 
based on a failure to plead exhaustion and that exhaustion can 
be explored by other procedural devices. The court declined 
to impose a heightened pleading requirement on a prisoner.  
In the instant case, while we recognize that Holmstedt did not
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make a general allegation of procedural exhaustion, we believe 
such defect could easily be cured by amendment and that dis
missal at this stage is not appropriate. If Holmstedt has failed to 
exhaust administrative remedies, other procedural devices exist 
to address that defect.  

Turning to the defendants' other argument regarding the 
sufficiency of the complaint, we observe that each individual 
defendant specifically asserted that the complaint failed to state 
a claim against him in his official capacity. We have rejected 
their argument that the complaint was made against the indi
vidual defendants solely in their official capacities. We therefore 
consider whether the allegations were sufficient to state a claim 
against those defendants in their official capacities.  

[24] In order to state a cause of action under § 1983, a plain
tiff must allege facts establishing conduct by a person acting 
under color of state law which deprived the plaintiff of rights, 
privileges, or immunities secured by the Constitution and laws 
of the United States. State ex rel. Jacob v. Bohn, 271 Neb. 424, 
711 N.W.2d 884 (2006). We have already stated the applicable 
standard of review. We are aware that in the recent decision in 
Bell Atlantic Corp. v. Twombley, 550 U.S. 544, 127 S. Ct. 1955, 
167 L. Ed. 2d 929 (2007), the U.S. Supreme Court addressed 
the controversial language in Conley v. Gibson, 355 U.S. 41, 
45-46, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957), that "a complaint 
should not be dismissed for failure to state a claim unless it 
appears beyond doubt that the plaintiff can prove no set of facts 
in support of his claim which would entitle him to relief." In the 
Bell Atlantic Corp. decision, which abrogated Conley, the U.S.  
Supreme Court explained that the phrase "'no set of facts"' is 
"best forgotten as an incomplete, negative gloss on an accepted 
pleading standard: once a claim has been stated adequately, it 
may be supported by showing any set of facts consistent with 
the allegations in the complaint." 127 S. Ct. at 1969. The Bell 
Atlantic Corp. decision explained that "Conley, then, described 
the breadth of opportunity to prove what an adequate complaint 
claims, not the minimum standard of adequate pleading to gov
ern a complaint's survival." 127 S. Ct. at 1969.  

[25] A civil rights complaint is adequate where it states 
the conduct, time, place, and persons responsible. Boykins
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v. Ambridge Area School Dist., 621 F.2d 75 (3d Cir. 1980).  
Holmstedt's complaint meets this requirement. This fulfills 
Holmstedt's responsibility to allege facts establishing conduct 
by a person acting under color of state law, which conduct 
deprived Holmstedt of rights, privileges, or immunities secured 
by the Constitution and laws of the United States.  

CONCLUSION 
In sum, the district court's order granting the motion to 

dismiss as to the defendant York County Sheriff's Department 
under rule 12(b)(2), (4), and (5) is affirmed, and as to that 
defendant, the case is dismissed without prejudice. As to the 
remaining defendants, we reverse the trial court's order to dis
miss under rule 12(b)(2), (4), (5), and (6).  

AFFIRMED IN PART, AND IN PART REVERSED.  

MICHAEL M. KERR, APPELLANT, V. BOARD OF REGENTS OF THE 

UNIVERSITY OF NEBRASKA ET AL., APPELLEES.  

739 N.W.2d 224 

Filed August 28, 2007. No. A-05-953.  

1. Jurisdiction: Appeal and Error. The question of jurisdiction is a question of 
law, upon which an appellate court reaches a conclusion independent of the 
trial court.  

2. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question 
does not involve a factual dispute, determination of a jurisdictional issue is a mat
ter of law, which requires an appellate court to reach a conclusion independent 
from the trial court's conclusion on the jurisdictional issue.  

3. Jurisdiction: Appeal and Error. Where the court from which an appeal was taken 
lacked jurisdiction, the appellate court acquires no jurisdiction.  

4. _ : . Before reaching the legal issues presented for review, it is the duty 

of an appellate court to determine whether it has jurisdiction over the matter 
before it.  

5. Pleadings. The character of a pleading is determined by its content, not by 
its caption.  

6. Administrative Law: Final Orders. According to Neb. Rev. Stat. § 84-917(1) 
(Reissue 1999), any person aggrieved by a final decision in a contested case, 
whether such decision is affirmative or negative in form, shall be entitled to judi
cial review under the Administrative Procedure Act.  

7. Administrative Law: Words and Phrases. According to Neb. Rev. Stat.  
§ 84-901(3) (Reissue 1999), for purposes of the Administrative Procedure Act, a



15 NEBRASKA APPELLATE REPORTS

"contested case" is defined as a proceeding before an agency in which the legal 
rights, duties, or privileges of specific parties are required by law or constitutional 
right to be determined after an agency hearing.  

8. : _ . According to Neb. Rev. Stat. § 84-901(1) (Reissue 1999), an "agency" 
is each board, commission, department, officer, division, or other administra
tive office or unit of the state government authorized by law to make rules 
and regulations.  

9. Administrative Law: Colleges and Universities. The University of Nebraska 
College of Law Student-Faculty Honor Committee and the College of Law dean 
are not agencies under Neb. Rev. Stat. § 84-901(1) (Reissue 1999).  

Appeal from the District Court for Lancaster County: BERNARD 
J. McGINN, Judge. Appeal dismissed.  

Joy Shiffermiller, of Shiffermiller Law Office, for appellant.  

John C. Wiltse, Senior Associate General Counsel for the 
University of Nebraska, and Amber Shenk, Senior Certified Law 
Student, for appellees.  

IRWIN, SIEVERS, and CASSEL, Judges.  

SIEVERS, Judge.  
The University of Nebraska College of Law Student-Faculty 

Honor Committee (Honor Committee) found that Michael M.  
Kerr should be dismissed from the College of Law for engag
ing in four "exceedingly flagrant" instances of plagiarism.  
After an appeal, College of Law Dean Steven L. Willborn 
affirmed the decision of the Honor Committee. Kerr filed a 
petition in the district court for Lancaster County under the 
Administrative Procedure Act (APA). Kerr now appeals from 
the order of the district court that dismissed his petition for lack 
of jurisdiction.  

FACTUAL AND PROCEDURAL BACKGROUND 
A hearing was held before the Honor Committee on September 

10, 2004, regarding alleged violations of the University of 
Nebraska College of Law Honor Code (Honor Code) by Kerr.  
The Honor Committee consisted of three College of Law pro
fessors and two students. Kerr attended the hearing and was 
represented by counsel. As stated in the Honor Committee's 
opinion, Kerr was charged with "four instances of behavior that
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violated sections 1.020(B)(ii) and 1.020(l)(A)" of the Honor 
Code as follows: 

(1) By submitting a plagiarized paper titled "International 
Human Rights Law on Health Care" to Professor Brian 
Lepard in the course in International Human Rights Law 
in the fall 2003 semester ....  
(2) By submitting a plagiarized paper titled "International 
Labor Rights and the Alien Tort Claims Act" to Professor 
Brian Lepard as a draft of the final paper for independent 
research in the spring 2004 semester ....  
(3) By submitting a plagiarized paper titled "The 
Implementation of a Universal Coverage to all Americans 
is the Best Way to Achieve Moral Fairness and Cost
Effectiveness in the U.S. Health Care Delivery System" 
to Professor Craig Lawson in the course in Law and 
Medicine in the fall 2003 semester ....  
(4) By submitting the paper referred to in Allegation (3), 
of which sections I-III and V-VII substantially dupli
cated sections I-III and VI-VIII of the paper described 
in Allegation (1), without receiving permission from 
Professors Lawson and Lepard to submit the same mate
rial in two different courses.  

The Honor Committee found the evidence was clear that 
almost none of the substance of the papers described in charges 
1 through 3 was Kerr's original work. The Honor Committee 
also found that major sections of the papers described in 
charges I and 3 were identical and that Professors Brian Lepard 
and Craig Lawson had not given Kerr permission to submit 
the same paper for credit in each of their classes. The Honor 
Committee noted that Kerr did not dispute the evidence, and 
also noted Kerr testified that he engaged in the conduct outlined 
in charges 1 through 3, but that he did not have any "culpable 
intention," because he did not understand what plagiarism really 
was. Kerr also admitted through counsel that he did submit 
materially the same paper for credit in two classes as alleged 
in charge 4. The Honor Committee found that "[a]lthough the 
evidence of what . . . Kerr actually 'knew' about plagiarism 
was in dispute, there was overwhelming evidence of what . ..  

Kerr 'should have known' about plagiarism," because (1) Kerr
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had received a syllabus, distributed by Professor Lawson at the 
beginning of the fall 2003 "Law and Medicine" course, with a 
section entitled "Plagiarism: What it is, and how to avoid it"; 
(2) Kerr had received a July 1, 2003, e-mail from a Professor 
Shavers regarding plagiarism; and (3) in Kerr's first-year legal 
writing class, he was assigned to read specific passages about 
plagiarism. The Honor Committee unanimously found by clear 
and convincing evidence that Kerr violated the Honor Code as 
outlined in charges 1 through 4. By a vote of four to one, the 
Honor Committee determined that Kerr should be dismissed 
from the College of Law. The Honor Committee also determined 
that Kerr's dismissal should appear on his official University of 
Nebraska-Lincoln transcript and on his unofficial College of 
Law transcript. Kerr appealed the Honor Committee's decision 
to Dean Willborn.  

In his decision, Dean Willborn stated that he had reviewed 
the record, that such provided clear support for the Honor 
Committee's factual findings, and that such findings of fact 
were not clearly erroneous. Dean Willborn found that the 
prosecutor for the Honor Committee hearing did follow "the 
time requirements of [s]ection 1.050(4) of the Honor Code." 
Dean Willborn also found that the record did not support Kerr's 
claim of disparate treatment based on his race or national origin.  
Dean Willbom affirmed the decision of the Honor Committee.  

Kerr filed his "Amended Petition for Review" with the dis
trict court on December 10, 2004, alleging that the decisions 
of the Honor Committee and of the dean were erroneous for 
a number of reasons. Kerr requested that the district court 
reverse and vacate the decisions of the Honor Committee and 
Dean Willborn.  

The Board of Regents of the University of Nebraska, the 
Honor Committee, and Dean Willborn filed an answer on 
January 6, 2005, which answer (1) objected to the subject mat
ter jurisdiction of the district court, because the proceedings 
before the Honor Committee are not subject to the APA and 
such proceedings do not qualify as a "contested case" as defined 
by Neb. Rev. Stat. § 84-901(3) (Reissue 1999), and (2) alleged 
that the decisions of the Honor Committee and the dean are 
supported by substantial evidence, including Kerr's admission
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to violating the Honor Code, and that such decisions should 
be affirmed.  

In its order filed on June 30, 2005, the district court noted 
that Kerr brought the appeal under the APA, asserting that the 
Honor Committee and Dean Willborn are agencies for purposes 
of the APA. However, the district court found that "neither the 
Committee [n]or Dean [is] authorized by law to make rules 
and regulations and [they] are not 'agencies' for purposes of 
the APA." The district court also noted that Kerr's case did 
not involve a "contested case" as defined by § 84-901(3), 
and said: 

Not only are the Committee and Dean not agencies for 
purposes of the APA and the Committee hearing not an 
agency hearing, but there is also no identified constitu
tional or legal right regarding the Honor Code hearing and 
Kerr's dismissal from the College of Law. The source of 
Kerr's right to an Honor Code hearing stems from the Code 
itself, not from a statute or constitution.  

The district court held that it did not have jurisdiction under the 
APA and therefore dismissed Kerr's appeal. Kerr timely appeals 
the district court's order.  

ASSIGNMENTS OF ERROR 
Kerr alleges that the district court erred in a number of ways, 

but we focus on his claim that the district court erred in finding 
that neither the Honor Committee nor the dean is an agency for 
purposes of the APA and that the Honor Committee hearing is 
not an agency hearing.  

STANDARD OF REVIEW 
[1-3] The question of jurisdiction is a question of law, upon 

which an appellate court reaches a conclusion independent of 
the trial court. Gabel v. Polk Cty. Bd. of Comrs., 269 Neb. 714, 
695 N.W.2d 433 (2005). When a jurisdictional question does not 
involve a factual dispute, determination of a jurisdictional issue 
is a matter of law, which requires an appellate court to reach 
a conclusion independent from the trial court's conclusion on 
the jurisdictional issue. Chrysler Corp. v. Lee Janssen Motor 
Co., 248 Neb. 281, 534 N.W.2d 568 (1995); K N Energy, Inc.
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v. Cities of Broken Bow et al., 248 Neb. 112, 532 N.W.2d 32 
(1995). Where the court from which an appeal was taken lacked 
jurisdiction, the appellate court acquires no jurisdiction. WBE 
Co. v. Papio-Missouri River Nat. Resources Dist., 247 Neb. 522, 
529 N.W.2d 21 (1995).  

ANALYSIS 
[4] Our duty respecting jurisdictional issues is well known, 

and we quote from Henderson v. Department of Corr Servs., 
256 Neb. 314, 316, 589 N.W.2d 520, 521 (1999): 

Before reaching the legal issues presented for review, 
it is the duty of an appellate court to determine whether it 
has jurisdiction over the matter before it. State v. Silvers, 
255 Neb. 702, 587 N.W.2d 325 (1998). Notwithstanding 
whether or not the parties raise the issue of jurisdiction, 
an appellate court has a duty to raise and determine the 
issue of jurisdiction sua sponte. Schmidt v. State[, 255 Neb.  
551, 586 N.W.2d 148 (1998)]. When a lower court does 
not gain jurisdiction over the case before it, an appellate 
court also lacks the jurisdiction to review the merits of the 
claim. Id.  

[5] Whether a University of Nebraska student's expulsion or 
dismissal is subject to judicial review under the APA is a mat
ter of first impression. Initially, we note that while the caption 
on Kerr's operative petition names the "Board of Regents of 
the University of Nebraska," the operative allegation is found 
in paragraph 2. There, Kerr alleges: "Respondent, University of 
Nebraska, College of Law, and more particularly the ... Honor 
Committee, and Dean . . . Willborn[,] is the agency whose 
action is at issue . . . ." Thus, Kerr has made no allegations of 
any action by the Board of Regents that is subject to judicial 
review in this case. The character of a pleading is determined by 
its content, not by its caption. Lee Sapp Leasing v. Ciao Caffe 
& Espresso, Inc., 10 Neb. App. 948, 640 N.W.2d 677 (2002).  
Kerr has alleged that the Honor Committee and the dean are the 
''agency,'" which ultimately is the key to our analysis of whether 
jurisdiction exists under the APA. And, it is an undisputed fact 
that the dismissal of Kerr from the College of Law was not 
done by the Board of Regents, even though Kerr has ostensibly
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attempted to name the Board of Regents as "respondent." It is 
an undisputed fact that Kerr was dismissed from the College of 
Law by the Honor Committee, a decision affirmed on appeal by 
Dean Willborn.  

[6] The core statutory provision providing for APA jurisdic
tion in the district court is as follows: "Any person aggrieved 
by a final decision in a contested case, whether such deci
sion is affirmative or negative in form, shall be entitled to 
judicial review under the [APA]." Neb. Rev. Stat. § 84-917(1) 
(Reissue 1999).  

[7] For purposes of the APA, a "contested case" is defined 
as "a proceeding before an agency in which the legal rights, 
duties, or privileges of specific parties are required by law or 
constitutional right to be determined after an agency hearing." 
§ 84-901(3) (emphasis supplied).  

[8,9] An "agency" is each board, commission, department, 
officer, division, or other administrative office or unit of the state 
government "authorized by law to make rules and regulations." 
§ 84-901(1). We have found no basis to conclude that the Honor 
Committee or Dean Willborn is "authorized by law to make 
rules and regulations," nor does Kerr cite such to us. Without 
such authorization by law, neither the Honor Committee nor 
the dean can be an agency for purposes of the APA-a predi
cate finding for APA jurisdiction in this case. As a result, if the 
Honor Committee and Dean Willborn are not "agencies," their 
decisions are not subject to judicial review under the APA.  

We next turn to the question of whether this is a "contested 
case," meaning that Kerr's rights, duties, and privileges "are 
required by law or constitutional right to be determined after 
an agency hearing." This issue cuts against Kerr in two ways, 
because there is no law requiring that the question of whether 
Kerr remains a College of Law student be determined by an 
agency (as defined by § 84-901(1)) and, in any event, as said, 
the Honor Committee and the dean are not agencies under such 
statute. Therefore, the district court correctly determined that it 
did not have jurisdiction under the APA, and as a result, neither 
do we. See WBE Co. v. Papio-Missouri River Nat. Resources 
Dist., 247 Neb. 522, 529 N.W.2d 21 (1995).  

APPEAL DISMISSED.
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BARBARA MURPHY, APPELLANT, V.  

WILLIAM BROWN ET AL., APPELLEES.  

738 N.W.2d 466 

Filed August 28, 2007. No. A-06-243.  

1. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law.  

2. Jurisdiction: Appeal and Error. The question of jurisdiction is a question of law, 
which an appellate court resolves independently of the trial court.  

3. _ : . Before reaching the legal issues presented for review, it is the duty 

of an appellate court to settle jurisdictional issues presented by a case.  
4. Jurisdiction: Final Orders: Appeal and Error. If the trial court has abused 

its discretion in certifying an order as final under Neb. Rev. Stat. § 25-1315(1) 
(Cum. Supp. 2006), there is no final order before the appellate court and, thus, no 
jurisdiction of the appeal.  

5. Actions: Parties: Final Orders: Appeal and Error. With the enactment of Neb.  
Rev. Stat. § 25-1315(1) (Cum. Supp. 2006), one may bring an appeal pursuant 
to such section only when (1) multiple causes of action or multiple parties are 
present, (2) the court enters a final order within the meaning of Neb. Rev. Stat.  
§ 25-1902 (Reissue 1995) as to one or more but fewer than all of the causes 
of action or parties, and (3) the trial court expressly directs the entry of such 
final order and expressly determines that there is no just reason for delay of an 
immediate appeal.  

Appeal from the District Court for Douglas County: THOMAS 

A. OTEPKA, Judge. Order vacated, and appeal dismissed.  

Terrence J. Salerno for appellant.  

Stephen G. Olson II and Karen Weinhold, of Engles, Ketcham, 
Olson & Keith, P.C., for appellee Jimmy's Place.  

IRWIN, SIEVERS, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

Barbara Murphy appeals from a summary judgment dismiss
ing her complaint only as to Jimmy's Place, formerly known as 
Turf Lounge (Turf Lounge), whose employee allegedly parked 
a vehicle so as to obstruct the view of a driver exiting Turf 
Lounge's parking lot. Murphy's claim against William Brown, a 
bar patron whose vehicle struck Murphy's automobile, continues
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to await disposition in the district court. Because the Nebraska 
Supreme Court's recent decision interpreting Neb. Rev. Stat.  
§ 25-1315(1) (Cum. Supp. 2006) compels the conclusion that 
in the instant case the district court abused its discretion in 
invoking § 25-1315(1), we lack jurisdiction and must dismiss 
the appeal.  

BACKGROUND 
As we describe in more detail below, this is the second appear

ance of this case in this court. On January 29, 2004, Murphy 
filed an amended complaint naming as defendants Brown, Turf 
Lounge, and "John Doe, exact name unknown, [an] employ[ee] 
of [Turf Lounge]." Murphy alleged that on August 27, 2000, at 
approximately 9:25 p.m., she was driving eastbound on Center 
Street in Omaha, Nebraska, approaching the intersection with 
60th Street. Murphy's vehicle was traveling in the curb lane, 
traversing the area adjacent to the premises of Turf Lounge. At 
that time, a vehicle driven by Brown pulled into Center Street 
from the parking lot behind Turf Lounge, broadsiding Murphy's 
car. Murphy alleged that as Brown pulled out of Turf Lounge's 
parking lot, Brown's "vision was obscured due to the fact that 
the bartender was allowed to park his pick-up truck on the street 
side curb in front of the bar, obscuring vision of oncoming 
traffic." Murphy alleged that a cause of the crash was Brown's 
negligence in failing to keep a proper lookout, in failing to yield 
the right-of-way, and in operating his vehicle while he was in an 
impaired condition.  

Murphy further alleged that Turf Lounge was negligent in 
allowing employees to park on the street-side curb in front 
of the building and in ignoring complaints of patrons that the 
employees' parking practice obstructed the view of patrons 
exiting the parking lot. Murphy claimed that the negligence of 
the bartender was a contributing cause of the collision and that 
because the bartender was acting within the course and scope 
of his employment in parking his vehicle at that location, the 
bartender's actions were imputed to Turf Lounge by the doctrine 
of respondeat superior. Turf Lounge filed an answer disputing 
Murphy's allegations.
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On March 31, 2004, Turf Lounge filed a motion for summary 
judgment. On April 28, the district court conducted a hearing on 
Turf Lounge's motion. The parties produced evidence primarily 
consisting of two photographs, an affidavit, and Brown's depo
sition. The evidence focused on prior complaints regarding the 
location of the employee's parked vehicle and on the nature of 
the obstruction.  

On June 22, 2004, the district court entered its order sustain
ing Turf Lounge's motion for summary judgment and dismissing 
Murphy's petition as against Turf Lounge. However, the court's 
six-page order, which discussed the court's analysis regarding the 
issues of negligence pertaining to Turf Lounge, did not make the 
"express determination that there [was] no just reason for delay" 
or the "express direction for the entry of judgment" authorized 
by § 25-1315(1). On July 9, Murphy attempted to appeal. This 
court noted the absence of the § 25-1315(1) determination and 
direction. On January 25, 2006, this court, without opinion, dis
missed Murphy's first appeal for lack of jurisdiction.  

After the matter returned to the district court, that court 
reaffirmed its earlier order granting summary judgment, incor
porating the original order by reference. The new order, how
ever, made the express determination and the express direction 
contemplated by § 25-1315(1). Murphy timely appealed to 
this court.  

Three days after the parties presented their oral arguments 
in the instant appeal, the Nebraska Supreme Court released its 
opinion in Cerny v. Todco Barricade Co., 273 Neb. 800, 733 
N.W.2d 877 (2007). We sought, from the parties, supplemental 
briefs addressing the impact of the Cerny decision on the case 
before us, and we have considered the parties' responses.  

ASSIGNMENTS OF ERROR 
Murphy makes five assignments of error, which we consoli

date for discussion to two. First, Murphy asserts that the district 
court erred in failing to allow the matter to proceed for discovery 
before granting summary judgment. Second, Murphy asserts 
that the court erred in granting Turf Lounge's motion for sum
mary judgment.
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STANDARD OF REVIEW 
[1] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no gen
uine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party 
is entitled to judgment as a matter of law. Johnson v. Knox Cty.  
Partnership, 273 Neb. 123, 728 N.W.2d 101 (2007).  

[2] The question of jurisdiction is a question of law, which 
an appellate court resolves independently of the trial court.  
Livengood v. Nebraska State Patrol Ret. Sys., 273 Neb. 247, 
729 N.W.2d 55 (2007).  

ANALYSIS 
[3] Before reaching the legal issues presented for review, it 

is the duty of an appellate court to settle jurisdictional issues 
presented by a case. Cerny v. Todco Barricade Co., supra. Our 
discussion from this point forward assumes the reader's familiar
ity with both the text of § 25-1315 and the decision in Cerny.  

[4] The Cerny decision teaches that where a trial court has 
invoked § 25-1315(1) to make appealable an otherwise inter
locutory order, the appellate court's jurisdiction "depends on 
whether it was properly certified." Cerny v. Todco Barricade 
Co., 273 Neb. at 808, 733 N.W.2d at 885. If the trial court 
has abused its discretion in certifying an order as final under 
§ 25-1315(1), there is no final order before the appellate court 
and, thus, no jurisdiction of the appeal.  

[5] There are three elements constituting a § 25-1315(1) certi
fication. With the enactment of § 25-1315(1), one may bring an 
appeal pursuant to such section only when (1) multiple causes 
of action or multiple parties are present, (2) the court enters a 
final order within the meaning of Neb. Rev. Stat. § 25-1902 
(Reissue 1995) as to one or more but fewer than all of the causes 
of action or parties, and (3) the trial court expressly directs the 
entry of such final order and expressly determines that there 
is no just reason for delay of an immediate appeal. Cerny v.  
Todco Barricade Co., supra. The case before us clearly involves 
multiple parties, satisfying the first element. Likewise, the sec
ond element has been met. The district court's order granting 
Turf Lounge's motion for summary judgment and dismissing
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Murphy's claim represents a final judgment as to Turf Lounge.  
See Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387 (2005).  
Ultimately, the third element controls our decision. Our jurisdic
tion depends upon whether the trial court abused its discretion 
in making the "express determination" and "express direction" 
required by § 25-1315(1).  

In the instant case, as in Cerny v. Todco Barricade Co., 
273 Neb. 800, 733 N.W.2d 877 (2007), the trial court did not 
explain the reasoning behind the court's § 25-1315(1) determi
nation. We are confident that from this point forward, trial court 
judges will follow the dictate in Cerny to make specific find
ings rather than merely reciting the statutory language. In the 
instant case, despite not having the benefit of such reasons, we 
examine the facts in light of the following factors summarized 
in Cerny: 

(1) the relationship between the adjudicated and unadju
dicated claims; (2) the possibility that the need for review 
might or might not be mooted by future developments in 
the trial court; (3) the possibility that the reviewing court 
might be obliged to consider the same issue a second time; 
(4) the presence or absence of a claim or counterclaim 
which could result in setoff against the judgment sought 
to be made final; and (5) miscellaneous factors such as 
delay, economic and solvency considerations, shortening 
the time of trial, frivolity of competing claims, expense, 
and the like.  

273 Neb. at 812, 733 N.W.2d at 888.  
This case presents an issue regarding whether Turf Lounge 

could anticipate or contemplate that Brown would proceed to 
exit the parking lot despite the existence of the obstruction.  
The facts underlying Murphy's claims against Brown and Turf 
Lounge are intertwined. Like the Supreme Court in Cerny, 
"[t]he questions we are asked to decide now, on a summary 
judgment record, are in effect still pending for a trial that 
will, presumably, further illuminate the issues, both for the 
trial court and this court." 273 Neb. at 816, 733 N.W.2d at 
890. Further, the parties in this appeal have not asserted that a 
delay in entering a final judgment as to all parties would cause 
a hardship.
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Cerny instructs: 
[C]ertification of a final judgment must be reserved for the 
"unusual case" in which the costs and risks of multiply
ing the number of proceedings and of overcrowding the 
appellate docket are outbalanced by pressing needs of the 
litigants for an early and separate judgment as to some 
claims or parties.  

273 Neb. at 809, 733 N.W.2d at 886. Murphy argues in her 
supplemental brief that certification was proper because no 
further action or claim remained between Murphy and Turf 
Lounge. She cites to Genty v. Resolution Trust Corp., 937 F.2d 
899 (3d Cir. 1991), for the proposition that there is no just 
reason for delay of an appeal when the rights and liabilities 
between two parties are fully litigated and nothing remains to 
be done as to the action between those parties. However, the 
factors from Cerny mentioned above, as applied to the instant 
case, simply do not demonstrate that it is the "unusual case" for 
which certification would be appropriate. Further, we observe 
that the Genty court stated that "[t]he district court's discretion
ary decision to certify . . . must be accompanied by a state
ment of reasons explaining the court's conclusion." 937 F.2d 
at 905. We also observe that the Genty opinion shows that the 
trial court found no just reason for delay only after it set forth 
a number of findings to support such determination. Again, 
in the instant case, the district court gave no explanation for 
its certification.  

As the Nebraska Supreme Court noted in Cerny v. Todco 
Barricade Co., 273 Neb. 800, 733 N.W.2d 877 (2007), it had 
not previously considered a trial court's determination under 
§ 25-1315(1) that there was no just reason to delay the entry 
of a final judgment. Although we ultimately conclude that the 
district court in the instant case abused its discretion in certify
ing the judgment as final, we recognize that it did so without the 
guidance of the reasoning contained in the Cerny decision.  

CONCLUSION 
We conclude that the district court abused its discretion in 

certifying its summary judgment as final under § 25-1315(1).  
We therefore vacate the district court's order certifying a final
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judgment, and because there is no final order, we dismiss the 
appeal for lack of jurisdiction.  

ORDER VACATED, AND APPEAL DISMISSED.  

DENNIS DAMROW, APPELLANT, V. MARLIN 

MURDOCH ET AL., APPELLEES.  

739 N.W.2d 229 

Filed September 4, 2007. No. A-05-1200.  

1. Arbitration and Award: Appeal and Error. In reviewing a district court's deci
sion to vacate, modify, or confirm an arbitration award under Nebraska's Uniform 
Arbitration Act, an appellate court is obligated to reach a conclusion independent 
of the trial court's ruling as to questions of law. However, the trial court's factual 
findings will not be set aside on appeal unless clearly erroneous.  

2. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the determination made by the court below.  

3. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion.  

4. Arbitration and Award: Appeal and Error. Appellate review of an arbitrator's 
award is necessarily limited because to allow full scrutiny of such awards would 
frustrate the purpose of having arbitration at all-the quick resolution of disputes 
and the avoidance of the expense and delay associated with litigation. Strong def
erence is due an arbitrative tribunal; when parties agree to arbitration, they agree 
to accept whatever reasonable uncertainties might arise from the process.  

5. Trial: Witnesses: Testimony. The credibility of witness testimony and weight to 
be given the testimony are questions for the trier of fact.  

6. Trial: Evidence: Appeal and Error. An appellate court will consider the fact that 
the trial court saw and heard the witnesses and observed their demeanor while tes
tifying, and will give great weight to the trial court's judgment as to credibility.  

7. Appeal and Error. In appellate proceedings, the examination by the appellate 
court is confined to questions which have been determined by the trial court.  

8. _ . A party cannot complain of error which that party has invited the court 
to commit.  

9. Trial: Appeal and Error. One cannot silently tolerate error, gamble on a favorable 
result, and then complain that one guessed wrong.  

10. Appeal and Error. An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the controversy before it.  

Appeal from the District Court for Buffalo County: JOHN P.  
ICENOGLE, Judge. Affirmed.
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Michael J. Synek for appellant.  

Jeanelle R. Lust and Carly J. Beusch, of Knudsen, Berkheimer, 
Richardson & Endacott, L.L.P., for appellees.  

INBODY, Chief Judge, and CARLSON and MOORE, Judges.  

MOORE, Judge.  
I. INTRODUCTION 

Marlin Murdoch, Duane Murdoch, Clyde Lueking, Jerry 
Lueking, Robert Lueking, and Dr. Thomas Smith (the Appellees) 
filed a motion in the district court for Buffalo County, seeking 
confirmation of an arbitration award under Nebraska's Uniform 
Arbitration Act. The arbitration action was initiated by Dennis 
Damrow (Damrow) against the Appellees and Martin Damrow.  
Damrow opposed the Appellees' motion in the district court.  
The court granted the motion to confirm the arbitration award 
and entered judgment against Damrow. Damrow appeals. For 
the reasons set forth herein, we affirm.  

II. BACKGROUND 
Damrow served as manager for a cattle feedlot near Holdrege, 

Nebraska. Shareholders of the feedlot corporation (CFI) included 
Damrow, the Appellees, and Martin Damrow.  

On October 11, 1999, the shareholders of CFI executed a 
shareholder repayment agreement. The agreement stated that 
the shareholders entered into the agreement to provide for a 
procedure to be used to determine what, if any, amounts were 
owed by the individual shareholders to CFI and to provide for 
repayment of such amounts to CFI. The agreement included the 
following provision regarding arbitration: "If no agreement can 
be reached by the parties concerning any individual sharehold
er's liability, such issue shall be submitted to binding arbitration 
subject to the Rules of the American Arbitration Association 
using up to three arbitrators." The agreement also provided: 

The Shareholders hereby promise and agree to not plead 
the statute of limitations as a defense to repayment to 
[CFI] of any amount determined due hereunder and hereby 
waive the statute of limitations, estoppel and laches, as 
to any and all claims for repayment to [CFI] determined
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due hereunder for a period of two years from the date of 
this Agreement.  

Because the shareholders did not reach an agreement con
cerning individual shareholder liability, Damrow, who was then 
represented by counsel, initiated an arbitration proceeding with 
the American Arbitration Association (AAA), naming the other 
shareholders as respondents. That demand for arbitration is 
dated July 21, 2000. Damrow sought a determination of amounts 
which might be owed to CFI by its shareholders and provision 
for the repayment of sums determined due. Damrow estimated 
for purposes of the demand that the amount in controversy 
was likely in excess of $900,000. Damrow requested that the 
arbitration hearing be held in Kearney, Nebraska.  

Damrow retained new counsel in approximately May 2001, 
and in a letter dated May 4, 2001, Damrow's newly retained 
attorney notified the AAA and the Appellees' attorney of his 
retention by Damrow and requested that they send correspond
ence involving Damrow to his office. The letter also stated, "It is 
with great regret that . . . Damrow finds himself in the financial 
position not to be able to continue with the arbitration." 

On June 4, 2001, attorneys for the Appellees and CFI met 
in Omaha, Nebraska, at the offices of the law firm representing 
the Appellees. The transcription from this proceeding includes 
opening remarks from the Appellees' attorney indicating that 
June 4 was the first day set for a scheduled arbitration hearing, 
that the AAA had asked the parties to notify it of a mutually 
agreeable location for the hearing, that the law firm had received 
no instructions from the AAA as to where the hearing was to 
convene, and that the firm had notified the AAA of the avail
ability of its offices as a possible location. The attorney stated 
her presumption that absent an order from the AAA, the hearing 
was to proceed. Damrow was not present at this hearing or 
proceeding; nor were any arbitrators present. The participating 
attorneys proceeded to question witnesses under oath, and testi
mony was recorded by a court reporter. Exhibits referenced dur
ing the course of the proceeding, including an order scheduling 
the June 4 hearing, are not included in the record before us.  

The AAA notified the parties, including Damrow, of a hear
ing to occur in Kansas City, Missouri, on February 1, 2002. The
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notice of this hearing is not included in the record before us, 
but the parties agree that the statutory notice was given for the 
scheduled February 2002 hearing. On the date of the scheduled 
hearing, the Appellees' attorney called the AAA by telephone 
to indicate that she could not attend because of weather condi
tions. The hearing was rescheduled to March 8 in Kansas City.  
The record contains a letter dated March 6, 2002, from the 
AAA case manager to the parties. The body of the letter states, 
"This will serve as a reminder the hearing in the [arbitration] 
matter is scheduled to commence on March 8, 2002, per the 
enclosed Notice of Hearing." The upper and lower portions 
of the letter contain printed notations indicating that the letter 
was transmitted to Damrow and Martin Damrow via first class 
mail and United Parcel Service next day air delivery and to the 
Appellees' attorney and the arbitrators via telecopy only. The 
attached notice of hearing states the time, date, and location of 
the hearing; lists the names of the arbitrators; and also contains 
a notice stating in part, "The arbitrators have arranged their 
schedule and reserved the above date(s) based on the advice of 
the parties." Further information regarding the rescheduling of 
the hearing from February to March is set forth in the analysis 
section below.  

Damrow did not attend the March 8, 2002, arbitration hear
ing. The Appellees participated in the March 8 hearing, were 
represented by counsel, and offered evidence in support of their 
positions, including the transcription of the testimony taken at 
the office of their attorney in June 2001.  

Counsel for the Appellees sent a letter to the AAA dated 
March 29, 2002, which, among other things, included a demand 
that the arbitration panel's decision be released "no later than 
April 7, 2002, as previously ordered by you." The letter also 
stated that if the AAA failed to release the decision by that date, 
the Appellees would bring suit against the AAA "for its breach 
of its duty to administer this arbitration in accordance with its 
own rules and its representations to [the Appellees] that it would 
do so." The letter does not contain any notations indicating that 
a copy was sent to Damrow.  

On April 3, 2002, the AAA received a letter from Damrow 
which described his efforts to obtain access to certain records
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of CFI and stated, "With the total lack of access to any and 
all the records it has become impossible for me to proceed 
with the Arbitration." Damrow's letter also stated, "As I have 
informed you by phone[,] I do not have the financial resources 
to proceed in the Arbitration and the fact remains that the 
'STOCKHOLDER REPAYMENT AGREEMENT' has expired 
as of October 11, 2001." 

On May 7, 2002, the AAA sent a telecopy of the arbitration 
award, signed by the arbitrators on May 3, to Damrow and the 
Appellees' attorney; Martin Damrow was sent a copy by first 
class and certified mail. In the award, the arbitrators denied "the 
claim of . . . Damrow" and, on the Appellees' "counterclaim," 
awarded the Appellees as representatives of CFI the sum of 
$8,619,566.39 for the benefit of CFI. Subsequently, on July 
8, the AAA mailed a letter by first class and certified mail to 
Damrow, the Appellees' attorney, and Martin Damrow with an 
enclosed copy of the award.  

On May 28, 2002, the Appellees filed a motion in the district 
court under Neb. Rev. Stat. § 25-2612 (Reissue 1995), seeking to 
confirm the arbitration award. The Appellees sought confirma
tion of the May 3 arbitration award and an order directing entry 
of judgment against Damrow for the sum of $8,628,146.37.  

On July 1, 2002, Damrow filed a responsive answer and resist
ance to the motion to confirm the arbitration award. Damrow 
admitted the execution of the shareholder repayment agreement 
attached to the Appellees' motion, but generally denied the sub
stantive allegations of the motion to confirm. As an affirmative 
defense, Damrow alleged that the repayment agreement expired 
as of October 11, 2001, and was no longer in effect or valid at 
the time the arbitration award was entered. In objecting to the 
Appellees' motion, Damrow alleged certain defects in the arbi
tration proceedings, including lack of notice of the arbitration 
hearing and incorrect service of the arbitration award upon him.  
Damrow also alleged a statute of limitations defense to the arbi
tration proceedings. Damrow did not specifically ask the court 
to vacate the arbitration award, but he requested denial of the 
Appellees' motion.  

The Appellees filed a motion for summary judgment, which 
was heard by the district court on November 7, 2002. The court
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entered an order on January 2, 2003, denying the motion for 
summary judgment. After reciting the general history of the 
dispute between the parties, the court analyzed the issues raised 
by Damrow in response to the Appellees' motion to confirm the 
arbitration reward. The court stated in part: 

In his answer [Damrow] has raised an affirmative 
defense to the arbitration award, alleging that the share
holder repayment agreement under which the award was 
granted had expired as of October 11, 2001, and was no 
longer in effect or valid at the time of the entry of the arbi
tration award. The Court notes first, however, that it was 
[Damrow] himself who initiated the arbitration procedure 
and the procedure was initiated within the time frame set 
forth in the agreement. More importantly, the agreement 
does not actually set forth a time frame or limitation.  
Rather, the shareholder repayment agreement establishes 
a procedure to resolve disputes of shareholder obligations 
to [CFI]. The only time limiting clause contained in the 
agreement pertains to the period of time in which a party 
could utilize the statutes of limitations, or the defenses of 
estoppel and laches as affirmative defenses to obligations 
owed to [CFI]. As a matter of law the Court therefore must 
find that the shareholder repayment agreement and the uti
lization of arbitration were not time barred.  

The district court went on to find that a factual dispute existed 
with respect to whether Damrow was notified in advance of the 
hearing rescheduled for March 8, 2002.  

On January 2, 2003, the district court stayed its proceedings 
due to pending bankruptcy proceedings involving Damrow. The 
U.S. Bankruptcy Court discharged all but $3,550,471.19 of 
Damrow's obligation to CFI in an order dated August 17, 2004.  

Damrow, although represented by counsel at earlier stages 
of the proceedings, appeared pro se at the March 2, 2005, trial 
on the Appellees' motion to confirm the arbitration award. The 
district court entered an order on March 7 denying Damrow's 
request that confirmation be withheld, confirming the arbitration 
award, and entering judgment against Damrow for $3,550,471.19.  
The district court's order contained a thorough discussion of the 
procedural history of the arbitration proceeding and a detailed
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analysis of Darnrow's various objections to the award. We 
include additional facts and district court findings in the analysis 
section below.  

Damrow filed a pro se motion for new trial on March 14, 2005.  
At the time of the hearing before the district court on August 15, 
Damrow was represented by counsel. The court entered an order 
on September 1, 2005, denying Damrow's motion for new trial.  
Damrow subsequently perfected his appeal to this court.  

III. ASSIGNMENTS OF ERROR 
Damrow asserts, consolidated and restated, that the district 

court erred in (1) confirming the arbitration award, (2) limiting 
the issues at trial, and (3) denying his motion for new trial.  

IV. STANDARD OF REVIEW 
[1] In reviewing a district court's decision to vacate, modify, 

or confirm an arbitration award under Nebraska's Uniform 
Arbitration Act, an appellate court is obligated to reach a con
clusion independent of the trial court's ruling as to questions 
of law. Hartman v. City of Grand Island, 265 Neb. 433, 657 
N.W.2d 641 (2003). However, the trial court's factual findings 
will not be set aside on appeal unless clearly erroneous. Id.  

[2] Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the determina
tion made by the court below. Chase 3000, Inc. v. Nebraska 
Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d 560 (2007).  

[3] A motion for new trial is addressed to the discretion of 
the trial court, whose decision will be upheld in the absence of 
an abuse of that discretion. Roth v. Wiese, 271 Neb. 750, 716 
N.W.2d 419 (2006).  

V. ANALYSIS 
[4] We begin our analysis by recognizing that Nebraska case 

law provides that appellate review of an arbitrator's award is 
necessarily limited because to allow full scrutiny of such awards 
would frustrate the purpose of having arbitration at all-the 
quick resolution of disputes and the avoidance of the expense 
and delay associated with litigation. Hartman v. City of Grand 
Island, supra. Strong deference is due an arbitrative tribunal;
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when parties agree to arbitration, they agree to accept whatever 
reasonable uncertainties might arise from the process. Id.  

1. FAILURE TO VACATE AWARD 
Damrow asserts that the district court erred in confirming 

the arbitration award rather than vacating the award. Damrow 
argues that the award in this case was procured by undue means 
and that the hearing was conducted so as to substantially preju
dice his rights.  

Neb. Rev. Stat. § 25-2613(a) (Cum. Supp. 2006) provides, in 
relevant part, that the court shall vacate an award when 

(1) The award was procured by corruption, fraud, or 
other undue means; 

(4) The arbitrators refused to postpone the hearing upon 
sufficient cause being shown therefor, refused to hear 
evidence material to the controversy, or otherwise so con
ducted the hearing, contrary to the provisions of section 
25-2606, as to prejudice substantially the rights of a party.  

There is no suggestion in this case that the award was pro
cured by corruption or fraud, but Damrow argues that the award 
should be vacated because it was procured by other undue 
means. Other jurisdictions have interpreted "undue means" in 
the context of vacating an arbitration award as akin to corruption 
or fraud. See, Spiska Engineering v. SPM Thermo-Shield, 678 
N.W.2d 804 (S.D. 2004); Hawrelak v. Marine Bank, Springfield, 
316 Ill. App. 3d 175, 735 N.E.2d 1066, 249 Ill. Dec. 241 (2000); 
Nasca v. State Farm Mut. Auto. Ins. Co., 12 P.3d 346 (Colo.  
App. 2000); Wojdak v. Greater Phila. Cablevision, 550 Pa. 474, 
707 A.2d 214 (1998); Arkansas Dep't of Parks and Tourism v.  
Resort Managers, Inc., 294 Ark. 255, 743 S.W.2d 389 (1988); 
and Firmin v. Garber, 353 So. 2d 975 (La. 1977).  

Damrow also argues that the award should be vacated because 
the hearing was conducted contrary to the provisions of Neb.  
Rev. Stat. § 25-2606 (Cum. Supp. 2006), so as to substantially 
prejudice his rights. Section 25-2606 provides: 

Unless otherwise provided by the agreement: 
(a) The arbitrators shall appoint a time and place for the 

hearing and cause notification to the parties to be served
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personally or by registered or certified mail not less than ten 
days before the hearing. Appearance at the hearing waives 
such notice. The arbitrators may adjourn the hearing from 
time to time as necessary and, on request of a party and 
for good cause, or upon their own motion, may postpone 
the hearing to a time not later than the date fixed by the 
agreement for making the award unless the parties consent 
to a later date. The arbitrators may hear and determine the 
controversy upon the evidence produced notwithstanding 
the failure of a party duly notified to appear. The court on 
application may direct the arbitrators to proceed promptly 
with the hearing and determination of the controversy; 

(b) The parties are entitled to be heard, to present evi
dence material to the controversy, and to cross-examine 
witnesses appearing at the hearing; and 

Arbitration proceedings shall take place in the county 
designated in section 25-403.01 unless the parties other
wise agree at a time subsequent to the arising of the 
controversy.  

Damrow presents several specific arguments about the means 
used to procure the award and the manner in which the arbi
tration hearing was conducted, and we address each argument 
separately below.  

(a) Notice 
Damrow argues that the arbitrators failed to give him the 

required statutory notice of the March 2002 arbitration hearing.  
As noted above, § 25-2606(a) provides that "[t]he arbitrators 
shall appoint a time and place for the hearing and cause noti
fication to the parties to be served personally or by registered 
or certified mail not less than ten days before the hearing." The 
parties agree that the statutory notice was given for the February 
2002 hearing, which hearing was postponed until March 8.  
The only written notice contained in our record for the March 
8 hearing is dated March 6, 2002, and states that it was sent 
to Damrow via first class mail and United Parcel Service next 
day air. The March 6 letter stated that it was to "serve as a 
reminder" that the hearing was scheduled for March 8. Damrow
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presented evidence before the district court suggesting that he 
was not aware of the March 8 hearing until March 11, when 
he called the AAA case manager to find out if the hearing had 
been rescheduled.  

One of the attorneys who represented the Appellees during 
the arbitration proceedings testified about the rescheduling of 
the hearing from February to March 2002. The attorney testified 
that when bad weather conditions arose, she called the AAA on 
the date of the previously scheduled hearing. The attorney testi
fied, "I called somebody down in Kansas City, and we had a 
conference call, and I indicated I didn't feel safe driving down 
that day. I believe on the telephone that day we rescheduled 
it." The attorney was asked if Damrow was "contacted previ
ously" about the rescheduling, and she testified, "I'm sure that 
he was. He may have been on that phone call with us. I don't 
recall." Damrow then made a hearsay objection, stating, "There 
[were] no telephone calls, and it's hearsay evidence." The 
court overruled Damrow's objection. The attorney also testified 
that prior to the Appellees' motion to confirm the arbitration 
award, she never received any communications from Damrow 
in which he stated he did not have notice of the arbitration 
hearing. The attorney testified further that prior to the actual 
hearing, she never heard from Damrow that he intended to be 
personally present at the hearing. Based on letters received 
from Damrow's counsel at the time, the attorney was under the 
impression that Damrow did not intend to participate further in 
the proceedings.  

On cross-examination, Damrow questioned the attorney about 
her recollection of his involvement in any telephone calls with 
the AAA. When Damrow stated to her, "You . . . said that I 
was involved in a phone conversation with [the AAA]," the 
attorney responded, "No. I said you may have [been involved 
in the conference call on the original date of the hearing]. I 
didn't recall." Damrow asked the attorney if there were any 
notices other than the March 6, 2002, letter stating that there 
was a hearing on March 8. The attorney responded, "Well, that's 
why I think that you were on that phone call with us because 
I think that you did know about it." Damrow asked the attor
ney if she had proof that he was notified by telephone, and the
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attorney stated, "My memory tells me that you were on that 
call with us. We never excluded you even though you asked to 
be excluded." 

In addressing the notice issue, the district court noted that 
§ 25-2613(a)(4) provides that one ground for vacating an arbitra
tion award is evidence that the arbitrators conducted a hearing 
in violation of § 25-2606 to the prejudice of the claimant. The 
court determined that the evidence showed that the statutory 
requirements were followed with regard to the notice for the 
original February 2002 hearing. The court then stated: 

The statute does not require, however, that the same notice 
be given to the parties should the original hearing be 
adjourned or postponed. It appears adequate that the arbi
trators provided the parties with actual notice of the new 
date and time of hearing which the evidence suggest[s] 
was done in these proceedings.  

The court referred to the testimony by the Appellees' attorney 
that the parties had a discussion with the arbitrators at the time 
the February 2002 hearing was continued and that she believed 
Damrow participated in the conversation. The court stated: 

[Damrow] actually offered no evidence even through his 
own testimony which specifically denied his participation 
in that telephone conference. The evidence also reflects 
that he received a reminder notice, which is suggestive 
of an earlier notice. The evidence further reflects that he 
failed to raise objection or concerns about notice of the 
hearing until after he received the arbitrator's award.  

The court stated that the evidence "strongly suggests that 
[Damrow] was in fact aware of the change in dates and would 
have received a reminder of the new hearing date and time." 
The court also observed that Damrow admitted knowing about 
the hearing by March 11, but that he took no action to request 
further opportunity to offer evidence or to resolve the issue of 
notification at that time. The court found Damrow's failure to 
appear at the arbitration hearing "more attuned to his prior state
ments to the arbitrators concerning his inability to financially 
afford to attend and participate." The court concluded that 
Damrow elected not to participate in the arbitration proceedings
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and further found that Damrow's claims of irregularity were not 
sufficient to justify the vacation of the arbitration award.  

It is clear that the March 6, 2002, notice letter with regard 
to the March 8 hearing did not comply with the notice require
ments of § 25-2606(a). The district court suggested and the 
Appellees argue that the actual notice of the postponed hearing 
was sufficient. Other jurisdictions have found that lack of for
mal notice will not invalidate an arbitration award if the parties 
have actual knowledge of the hearing in advance. In Lombardo 
v. Inv. Management and Research, 885 S.W.2d 320 (Ky. App.  
1994), the court held that although parties to an arbitration are 
generally entitled to reasonable notice of the time and place of 
arbitration hearings, lack of formal notice does not invalidate 
an award if the parties to the arbitration have actual knowledge 
of the hearing in advance. The court further found the essen
tial requirement to be that the parties be afforded a reasonable 
opportunity to be heard. Id. See, also, Murray v. Ferdie, 431 
So. 2d 724 (Fla. App. 1983) (finding arbitration award was not 
null and void because of alleged lack of proper notice concern
ing hearing). We conclude that under the facts of this case, the 
lack of formal notice in compliance with § 25-2606(a) of the 
postponement of the hearing previously scheduled and cor
rectly noticed does not invalidate the award if the parties to 
the arbitration had actual knowledge of the postponed hearing 
in advance.  

[5,6] The question then becomes whether Damrow had actual 
notice of the March 2002 postponed hearing before the hearing 
date. The evidence on the issue of actual notice is conflicting.  
The district court resolved this point in favor of the Appellees, 
implicitly finding the Appellees' evidence to be more credible.  
The credibility of witness testimony and weight to be given the 
testimony are questions for the trier of fact. Huffinan v. Peterson, 
272 Neb. 62, 718 N.W.2d 522 (2006). An appellate court will 
consider the fact that the trial court saw and heard the witnesses 
and observed their demeanor while testifying, and will give 
great weight to the trial court's judgment as to credibility. Id. We 
decline to reevaluate the evidence on the issue of actual notice 
and defer to the judgment of the trial court on this issue.
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We also note the district court's conclusion that Damrow's 
failure to appear at the arbitration hearing was "more attuned 
to his prior statements to the arbitrators concerning his inability 
to financially afford to attend and participate." Damrow did 
express to the AAA on several occasions his intent not to par
ticipate further in the arbitration process. Section 25-2606(a) 
does allow the arbitrators to "hear and determine the contro
versy upon the evidence produced notwithstanding the failure 
of a party duly notified to appear." We also note that despite 
Damrow's assertions that he became aware of the March 8, 
2002, hearing on March 11, he did nothing subsequently to 
raise the notice issue before the arbitrators or to seek a further 
opportunity to produce evidence before the panel. Damrow has 
failed to show that his rights were substantially prejudiced with 
respect to the arbitration hearing. See § 25-2613(a)(4). Under 
the circumstances of this case, we conclude that the district 
court did not err in finding the lack of formal notice an insuf
ficient ground to vacate the arbitration award.  

(b) Venue 
Damrow asserts that the district court should have vacated 

the award because the arbitrators failed to conduct the pro
ceedings in the appropriate venue. Section 25-2606 provides 
in relevant part that "[a]rbitration proceedings shall take place 
in the county designated in section 25-403.01 unless the par
ties otherwise agree at a time subsequent to the arising of the 
controversy." Neb. Rev. Stat. § 25-403.01 (Reissue 1995) con
tains the general provisions with respect to venue in civil cases 
brought in Nebraska courts. Damrow lived in Kearney at the 
time of the arbitration proceedings and, in his demand for arbi
tration, requested that the hearing be held in Kearney. One of 
the attorneys who represented the Appellees during the arbitra
tion proceedings testified at trial that the hearing was scheduled 
at one time to occur in Kearney, but that at some point, the 
parties opted to move it to Kansas City, where the arbitrators 
lived and where the AAA office was located. The attorney tes
tified further that the change was made for the convenience of 
the arbitrators. Damrow testified that he did not know why the 
hearing was moved to Kansas City.
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[7] Clearly, § 25-2606 does not prohibit holding an arbitration 
hearing in a location outside of Nebraska, and there is evidence 
in the record to support a conclusion that the parties agreed to 
the new location as required by statute. More importantly for 
our analysis, we note that Damrow did not raise any issues 
relating to venue in his pleadings before the district court; nor 
did the district court address venue in any of its orders found 
in the record. In appellate proceedings, the examination by 
the appellate court is confined to questions which have been 
determined by the trial court. Watson v. Watson, 272 Neb. 647, 
724 N.W.2d 24 (2006). We also observe that the February 2002 
arbitration hearing, which was subsequently rescheduled for 
March, had been set to occur in Kansas City. There is nothing 
in the record to suggest that Damrow objected to the location of 
the hearing as originally scheduled in February 2002. Damrow's 
arguments concerning venue are without merit.  

(c) Timeliness of Award 
Damrow asserts that the arbitration panel failed to issue its 

award in the timeframe and manner required by statute. The 
district court found that the objections raised to the delay in 
the notice of the award to Damrow were without merit for the 
reason that Damrow had not been deprived of an opportunity 
"'to contest the award or to seek corrections and changes to the 
award in the manner provided by Nebraska statute.' 

Neb. Rev. Stat. § 25-2609 (Reissue 1995) provides: 
(a) The award shall be in writing and signed by the arbi

trators joining in the award. The arbitrators shall deliver a 
copy to each party personally or by registered or certified 
mail or as provided in the agreement.  

(b) An award shall be made within the time fixed there
for by the agreement or, if not so fixed, within such time 
as the court orders on application of a party but not more 
than thirty days after the hearing. The parties may extend 
the time in writing either before or after the expiration 
thereof. A party waives the objection that an award was 
not made within the time required unless he or she notifies 
the arbitrators of his or her objection prior to the delivery 
of the award to him or her.
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The arbitration hearing was conducted on March 8, 2002. On 
May 7, the AAA sent a copy of the arbitration award by first 
class and certified mail to Martin Damrow and a telecopy to 
the rest of the parties, but it did not send a copy by first class 
and certified mail to all of the parties until July 8. Although 
Damrow states in his brief on appeal that he objected to the 
delay in the arbitrators' issuance of the award, he does not 
specify when or to whom he objected. There is, in fact, nothing 
in the record to support a conclusion that Damrow notified the 
arbitrators of his objection prior to the delivery of the award 
to him. Accordingly, Damrow's objection has been waived.  
See § 25-2609.  

(d) Evidence Received at Arbitration Hearing 
Damrow argues that receipt by the arbitrators of the testi

mony taken at the offices of the Appellees' attorneys on June 
4, 2001, without his participation in the proceeding led to an 
arbitration award procured by undue means. The nature of the 
June 2001 hearing or proceeding is a bit puzzling-none of 
the exhibits referenced in the transcription of that proceeding, 
including a copy of any notice from the AAA, are found in our 
record-but testimony at trial was given to explain the occur
rence of the June 2001 hearing. One of the attorneys who rep
resented the Appellees in the arbitration proceedings testified 
about the June 2001 hearing. The attorney testified: 

There was an order[,] I think it was issued February 6, 
2001, scheduling the hearing for June 4 through the 8th 
at my law firm. And I'm just reading this to refresh my 
memory. Yes, the matter was set for hearing during that 
time. It was our understanding that it was going to be con
ducted at our law firm, and we had not heard differently 
from the [AAA]. They didn't show up. The arbitration 
panel was not there. Our witnesses were there, and we 
went ahead and made our record that day as you suggested 
before. This transcript was offered into evidence at the 
actual hearing in Kansas City.  

Damrow questioned the attorney about her knowledge of 
any notice given to him of the June 2001 hearing. The attorney 
testified that she was certain Damrow had been informed of
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the hearing because her firm "continued to serve [Damrow] 
as to the [AAA] even though [he] asked to be excluded." 
Damrow questioned the attorney about whether any documen
tary evidence existed that he had been notified, and the attor
ney responded: 

I would say that the answer I can give you is that in my 
practice - and it was always true when I was at [the firm 
representing the Appellees] and it's true now, in any sort 
of a legal proceeding, that I make sure that I copy all sides 
including the Court in pleadings. And so I'm certain that 
I did on this occasion or this wouldn't have given rise to 
an exception.  

The attorney did agree, however, that she had no documentary 
proof that Damrow had been notified of the June 2001 hearing.  

Section 25-2606(b) provides that "[t]he parties are entitled to 
be heard, to present evidence material to the controversy, and 
to cross-examine witnesses appearing at the hearing." However, 
§ 25-2606(a) provides, as noted previously, that "[t]he arbitra
tors may hear and determine the controversy upon the evidence 
produced notwithstanding the failure of a party duly notified 
to appear." There is nothing in Nebraska's Uniform Arbitration 
Act that prevents the arbitrators from receiving evidence such 
as the transcript of the June 2001 hearing, and we see no evi
dence that the hearing was conducted contrary to the provisions 
of § 25-2606. Nor do we find the receipt of this evidence to 
show that the award was procured by undue means. There is 
nothing in the record to suggest that the June 2001 proceeding 
was hidden from Damrow in any way. As determined above, 
the record suggests that Damrow had actual notice of the March 
2002 hearing at which this evidence was received, declined to 
attend, and did nothing to seek a further opportunity from the 
arbitration panel to present evidence in support of his position.  
Damrow's arguments concerning the evidence received at the 
arbitration hearing are without merit.  

(e) Statute of Limitations 
Damrow argues that the shareholder repayment agreement 

should be construed to find that he had a right to assert a statute 
of limitations defense in the arbitration proceedings, that the
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lack of notice of the arbitration hearing and the district court's 
limitation of issues at trial denied him the right to assert this 
defense, and that the award should accordingly be vacated.  
Damrow argues that any shareholder could assert defenses 
based upon the statute of limitations, estoppel, and laches after 
October 11, 2001.  

The repayment agreement, dated October 11, 1999, provided 
in part: 

The Shareholders hereby promise and agree to not plead 
the statute of limitations as a defense to repayment to 
[CFI] of any amount determined due hereunder and hereby 
waive the statute of limitations, estoppel and laches, as 
to any and all claims for repayment to [CFI] determined 
due hereunder for a period of two years from the date of 
this Agreement.  

The district court's findings in the summary judgment order 
seem to relate more to whether the arbitration proceedings 
themselves were barred by this provision than to an argument 
that Damrow was free after the 2-year period to assert a stat
ute of limitations defense to any claims that he owed money 
to CFI. Nevertheless, to the extent that Damrow's argument is 
based upon his claim that the arbitrators' failure to notify him of 
the arbitration hearing deprived him of his right to present his 
statute of limitations defense to the arbitrators, we have previ
ously determined that the evidence supports the conclusion that 
Damrow had actual notice of the arbitration hearing and chose 
not to participate. Thus, any alleged deprivation of Damrow's 
right to assert a statute of limitations defense at the arbitration 
level resulted from Damrow's own actions or inactions. We 
conclude that Damrow's argument that he was denied a right to 
assert a statute of limitations defense at the arbitration hearing 
is without merit.  

Further, while Damrow asserted, in his answer and resistance 
to the motion to confirm the arbitration award in the district 
court, that the award contained sums barred by the statute of 
limitations, he did not plead a specific statute of limitations; nor 
does he argue in his brief on appeal which statute of limitations 
he believes is applicable. The shareholder repayment agreement, 
dated October 11, 1999, contains provisions for determining
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the individual shareholders' liability to CFI. Pursuant to this 
agreement, Damrow initiated a demand for arbitration on July 
21, 2000, and an arbitration award was entered on May 3, 
2002, establishing Damrow's individual liability. This award 
was ultimately confirmed by the district court, as amended by 
the bankruptcy judgment, on March 7, 2005. Because Damrow 
has not pled or argued how any statute of limitations barred the 
action to determine his individual shareholder liability, nor is it 
apparent from the pleadings or evidence, we find that Damrow 
has failed to show any error with respect to the district court's 
ruling on the statute of limitations defense.  

(f) Conclusion 
We conclude that the district court did not err in failing to 

vacate the arbitration award.  

2. LIMITATIoN OF ISSUES AT TRIAL 

Damrow argues that the district court erred in limiting the 
issues at trial to the issue of Damrow's alleged lack of notice 
of the arbitration hearing. Damrow takes issue with the state
ment in the court's order of March 7, 2005, that in ruling on 
the Appellees' motion for summary judgment, the court had 
"found in favor of the [Appellees] on all issues except the issue 
concerning whether or not . . . Damrow received notice of the 
arbitration hearing and whether there are grounds to vacate the 
award." Damrow essentially argues that the court's determina
tion in the summary judgment order that there was an issue of 
fact as to whether Damrow received notice of the arbitration 
hearing did not equate with a determination that no other issues 
could be considered at trial, especially where the court did not 
state that it was entering a partial summary judgment on any 
other issues in favor of the Appellees. Damrow does admit, 
however, that the court made certain findings in the summary 
judgment order with regard to the statute of limitations issue.  

[8,9] We note that at the start of trial, the court stated: 
The Court has previously ruled on some of the matters 

involved in this including pursuant to a motion for sum
mary judgment, and it would be my understanding that 
basically the remaining issue - the sole factual issue that
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precluded the Court from granting the summary judgment 
for confirmation of the arbitration award was the allega
tions of lack of notice. And so I will direct that [Damrow] 
go ahead and proceed with that issue.  

Damrow did not object to the court's framing the issues to be 
determined at trial in this manner and proceeded to present 
evidence and examine witnesses as directed by the court. A 
party cannot complain of error which that party has invited the 
court to commit. In re Estate of Jeffrey B., 268 Neb. 761, 688 
N.W.2d 135 (2004). One cannot silently tolerate error, gamble 
on a favorable result, and then complain that one guessed wrong.  
Mooney v. Gordon Memorial Hosp. Dist., 268 Neb. 273, 682 
N.W.2d 253 (2004). However, we do not see that the court failed 
to consider any of the issues raised by Damrow in his answer 
and resistance to the Appellees' motion to confirm the arbitra
tion award. In his pleading, Damrow raised issues with respect 
to expiration of the shareholder repayment agreement and stat
ute of limitations, which issues were addressed by the trial court 
in ruling on the motion for summary judgment. Damrow also 
raised issues with regard to the alleged lack of notice of the 
arbitration hearing and issuance of the arbitration award. These 
issues were addressed by the district court in its order of March 
7, 2005. Accordingly, we conclude that all issues raised by 
Damrow before the district court were addressed by the district 
court. Damrow's arguments on this point are without merit.  

3. MOTION FOR NEW TRIAL 
[10] Damrow asserts that the district court erred in denying 

his motion for new trial. Because of our resolution of Damrow's 
other arguments, we need not address this assignment of error 
further. An appellate court is not obligated to engage in an 
analysis which is not needed to adjudicate the controversy before 
it. Rozsnyai v. Svacek, 272 Neb. 567, 723 N.W.2d 329 (2006).  

VI. CONCLUSION 
The district court did not err in confirming the arbitration 

award or abuse its discretion in denying Damrow's motion for 
new trial.  

AFFIRMED.
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BILLY TYLER, APPELLANT, v. RICHARD KYLER AND MARLIN 

MCCLARTY, OMAHA POLICE OFFICERS, APPELLEES.  

739 N.W.2d 463 

Filed September Il, 2007. No. A-05-1445.  

1. Summary Judgment. Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose no genuine issue as to any material fact 

or as to the ultimate inferences that may be drawn from those facts and that the 

moving party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 

appellate court views the evidence in a light most favorable to the party against 

whom the judgment is granted and gives such party the benefit of all reasonable 

inferences deducible from the evidence.  

3. Summary Judgment: Final Orders: Appeal and Error. When adverse parties 

have each moved for summary judgment and the trial court has sustained one of 

the motions, the reviewing court obtains jurisdiction over both motions and may 

determine the controversy which is the subject of those motions or make an order 

specifying the facts which appear without substantial controversy and direct such 

further proceedings as the court deems just.  

4. Pleadings. A party will be bound by allegations in the pleadings and cannot 

subsequently take a position inconsistent thereto, as such allegations are judi

cial admissions.  
5. Constitutional Law: Police Officers and Sheriffs: Search and Seizure. A 

person is seized by police and thus entitled to challenge the government's action 

under the Fourth Amendment when the officer, by means of physical force or 

show of authority, terminates or restrains his or her freedom of movement.  

6. _ : _ : _ . A police officer may make a seizure by a show of authority and 

without the use of physical force, but there is no seizure without actual submission; 

otherwise, there is at most an attempted seizure, so far as the Fourth Amendment 

is concerned.  
7. Constitutional Law: Search and Seizure. A seizure in the Fourth Amendment 

context occurs only if, in view of all of the circumstances surrounding the incident, 

a reasonable person would have believed that he or she was not free to leave.  

8. Investigative Stops: Motor Vehicles: Probable Cause. A traffic violation, no mat

ter how minor, creates probable cause to stop the driver of a vehicle.  

9. Investigative Stops: Motor Vehicles: Police Officers and Sheriffs. As part of a 

lawful traffic stop, a law enforcement officer may conduct an investigation reason

ably related in scope to the circumstances that justified the traffic stop.  

10. Constitutional Law: Public Officers and Employees: Liability. Under 42 U.S.C.  

§ 1983 (2000), public officials sued in their individual capacity are shielded 

from liability for civil damages insofar as their conduct does not violate clearly 

established statutory or constitutional rights of which a reasonable person would 

have known.  
11. Public Officers and Employees: Immunity. Whether an official may prevail in 

his or her qualified immunity defense depends upon the objective reasonableness 

of his or her conduct as measured by reference to clearly established law.
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12. Constitutional Law: Public Officers and Employees: Proof. For a constitutional 
right to be clearly established, the contours of the right must be sufficiently clear 
that a reasonable official would understand that what he or she is doing violates 
that right.  

13. Police Officers and Sheriffs: Intent. The reasonableness inquiry in an excessive 
force case is whether the officers' actions are objectively reasonable in light of the 
facts and circumstances confronting them, without regard to their underlying intent 
or motivation.  

Appeal from the District Court for Douglas County: J RUSSELL 
DERR, Judge. Affirmed.  

Billy Tyler, pro se.  

Thomas 0. Mumgaard, Deputy Omaha City Attorney, and 
Rosemarie R. Horvath for appellees.  

IRWIN, SIEVERS, and CASSEL, Judges.  

CASSEL, Judge.  
INTRODUCTION 

Billy Tyler appeals from the order of the district court over
ruling his motion for summary judgment, sustaining a cross
motion for summary judgment, and dismissing his complaint.  
Because two police officers were entitled to qualified immunity 
on Tyler's claims that his constitutional rights were violated as 
a result of a traffic stop, in which Tyler had been a passenger 
in a vehicle but had left the vehicle prior to the time of the stop 
and refused to comply with an officer's command to return to 
the vehicle, we affirm.  

BACKGROUND 
On November 7, 2004, Omaha police officers Richard Kyler 

and Marlin McClarty interacted with Tyler in association with 
a traffic stop of a vehicle in which Tyler had been the passen
ger. Tyler ignored Kyler's order to return to the vehicle, and at 
some point, Kyler drew his weapon. McClarty later responded 
to Kyler's call for assistance and helped arrest Tyler.  

On March 1, 2005, Tyler initiated suit against Kyler and 
McClarty under Neb. Rev. Stat. § 25-101 et seq. (Reissue 1995) 
for assault and battery, illegal arrest, and false imprisonment. In 
Tyler's brief to this court, he asserts that "this was a 42 [U.S.C.
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§] 1983 [(2000)] action," brief for appellant at 1; however, his 
complaint did not expressly refer to 42 U.S.C. § 983 (2000).  
Tyler alleged in the complaint that even though he had not com
mitted a crime, Kyler and McClarty leveled their service revolv
ers at Tyler after he left the vehicle in which he had been a pas
senger and which vehicle was stopped for running a red light.  

In their responsive pleading, Kyler and McClarty admitted 
that they were Omaha police officers and that they arrested Tyler 
on November 7, 2004, but they denied the remaining allegations 
of the complaint. They asserted as affirmative defenses that they 
were entitled to qualified immunity and that Tyler's intentional 
actions of resisting the lawful orders of a law enforcement officer 
proximately caused any injuries or damages suffered by Tyler.  

Tyler filed a motion for summary judgment, and the officers 
filed a cross-motion for summary judgment. The district court 
subsequently held a hearing on the motions and received the 
affidavits of Tyler, Kyler, and McClarty.  

Tyler stated in his affidavit that on the date in question, he 
was walking up stairs to a friend's home when Kyler turned 
east on Ellison Avenue and, upon seeing Tyler, ordered him to 
return to the vehicle. Tyler refused. Tyler stated that the reason 
for Kyler's contact with Tyler was a traffic violation but that the 
driver of the vehicle was still in the driver's seat. Tyler asserted 
that there was no cause to arrest him and that the arrest was 
illegal and in violation of the Fourth Amendment and the Omaha 
police department's standard operating procedure.  

Kyler stated in his affidavit that on November 7, 2004, at 
approximately 8:10 a.m., he conducted a traffic stop of a vehicle 
for a signal violation. The driver was leaving the illegally parked 
vehicle as Kyler pulled up behind it. As Kyler instructed the 
driver to get back into the vehicle, the passenger, later identified 
as Tyler, got out of the vehicle and began to walk away from 
the traffic stop. Kyler told Tyler several times to stop and to get 
back into the vehicle, but Tyler did not comply. Kyler stated 
that Tyler stated several times, "'You don't have no [exple
tive] right to detain me."' Kyler called dispatch for assistance 
because he felt uncertain of Tyler's actions and because Tyler 
was not heeding commands. After handcuffing the driver, Kyler 
saw Tyler hiding next to a building in an empty lot. Kyler again
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commanded Tyler to stop, but Tyler did not comply. Kyler 
got into the police cruiser, followed Tyler, and saw that Tyler 
had climbed a fence onto a college campus. Kyler stopped the 
cruiser, drew his weapon, and commanded Tyler to stop. Tyler 
finally stopped. McClarty stated in his affidavit that he then con
ducted a preliminary search of Tyler and handcuffed him with
out resistance. McClarty stated that he used only the amount 
of force reasonably necessary to handcuff and search Tyler and 
place him into the cruiser. Tyler was later booked into custody 
for obstructing a police investigation, providing false informa
tion to an officer, and having outstanding warrants. Kyler stated 
that the police department's standard operating procedure is to 
use only that force reasonably necessary to effectively bring an 
incident under control while protecting the lives of the officers.  
He attached to his affidavit his incident report of November 7 
and the police department's policy on the use of deadly and 
nondeadly force.  

On November 21, 2005, the district court entered its order 
ruling on the motions. The court liberally construed Tyler's 
complaint to be an action under § 1983 and Nebraska's Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. § 13-901 et seq.  
(Reissue 1997 & Cum. Supp. 2004), alleging a deprivation of 
constitutional rights and assault, battery, false imprisonment, and 
excessive force. The court overruled Tyler's motion for summary 
judgment, sustained the officers' cross-motion for summary 
judgment, and dismissed Tyler's complaint.  

Tyler timely appeals.  

ASSIGNMENTS OF ERROR 
Tyler alleges, restated, that the district court erred in (1) 

granting summary judgment to Kyler and McClarty without a 
trial to resolve conflicts of fact and (2) finding no violation of 
Tyler's Fourth Amendment right to be free from an illegal search 
and seizure.  

STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose no genuine issue as 
to any material fact or as to the ultimate inferences that may
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be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law. Alston v. Hormel Foods Corp., 
273 Neb. 422, 730 N.W.2d 376 (2007). In reviewing a summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences deduc
ible from the evidence. Id.  

[3] When adverse parties have each moved for summary judg
ment and the trial court has sustained one of the motions, the 
reviewing court obtains jurisdiction over both motions and may 
determine the controversy which is the subject of those motions 
or make an order specifying the facts which appear without sub
stantial controversy and direct such further proceedings as the 
court deems just. Johnson v. Knox Cty. Partnership, 273 Neb.  
123, 728 N.W.2d 101 (2007).  

ANALYSIS 
[4] The crux of Tyler's argument is that Kyler had no right 

to draw his weapon and stop Tyler when the only reason for 
the stop was the driver's running of a red light. There is no 
dispute that Tyler had been a passenger in the stopped vehicle; 
he stated in his complaint that he was a passenger in the vehicle 
stopped for running a red light. A party will be bound by allega
tions in the pleadings and cannot subsequently take a position 
inconsistent thereto, as such allegations are judicial admissions.  
Stewart v. Bennett, 273 Neb. 17, 727 N.W.2d 424 (2007).  

We recognize, however, that a factual dispute exists as to 
whether Tyler was in the vehicle at the time of the stop. Tyler 
stated that he was out of the vehicle and going up some stairs 
when Kyler turned the corner in his cruiser and approached the 
vehicle. Kyler, on the other hand, stated that Tyler got out of 
the stopped vehicle as Kyler pulled up behind it and after Kyler 
instructed the driver to get back inside the vehicle. Kyler does 
not claim that the vehicle stopped in response to his activat
ing the overhead lights on the cruiser; indeed, Kyler's affidavit 
never states that he turned on the overhead lights. Viewing the 
evidence in the light most favorable to Tyler, we must accept 
that Tyler was already out of the vehicle when Kyler pulled up 
behind it to initiate a traffic stop.
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[5-7] Tyler alleges that he was unlawfully seized by Kyler and 
that the officers used excessive force. The Fourth Amendment 
to the U.S. Constitution provides for "[t]he right of the people 
to be secure in their persons . . . against unreasonable searches 
and seizures." A person is seized by police and thus entitled to 
challenge the government's action under the Fourth Amendment 
when the officer, by means of physical force or show of autho
rity, terminates or restrains his freedom of movement. Brendlin 
v. California, 551 U.S. 249, 127 S. Ct. 2400, 168 L. Ed. 2d 
132 (2007). A police officer may make a seizure by a show 
of authority and without the use of physical force, but there 
is no seizure without actual submission; otherwise, there is at 
most an attempted seizure, so far as the Fourth Amendment is 
concerned. Id. A "seizure" in the Fourth Amendment context 
occurs only if, in view of all of the circumstances surround
ing the incident, a reasonable person would have believed that 
he was not free to leave. State v. Anderson, 258 Neb. 627, 605 
N.W.2d 124 (2000).  

[8,9] There is no dispute that Kyler stopped the vehicle for 
a traffic violation. A traffic violation, no matter how minor, 
creates probable cause to stop the driver of a vehicle. State 
v. Voichahoske, 271 Neb. 64, 709 N.W.2d 659 (2006). Once 
stopped, a law enforcement officer may conduct an investiga
tion reasonably related in scope to the circumstances that justi
fied the traffic stop. Id. The investigation may include asking 
the driver for an operator's license and registration, requesting 
that the driver sit in the patrol car, asking the driver about the 
purpose and destination of his or her travel, running a computer 
check to determine whether there are outstanding warrants for 
any of the vehicle's occupants, and questioning the passengers 
in the vehicle on similar routine matters to verify information 
provided by the driver. See id. In State v. Sparr, 13 Neb. App.  
144, 688 N.W.2d 913 (2004), we determined that the detention 
of a former passenger should be examined as though the for
mer passenger was a bystander to the investigation of a crime 
rather than as a passenger in a traffic stop. In Sparr, the former 
passenger had exited her friend's car, was entering her own 
vehicle, and was not suspected of a crime at the time that the 
police officer interacted with her. Similarly, in the instant case,
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when we view the evidence in the light most favorable to Tyler, 
he was not in the vehicle and was no longer a passenger at the 
time of the stop. Thus, the investigatory authority flowing from 
an observed traffic violation, which under State v. Voichahoske 
extends to passengers, cannot in the instant case be applied to 
Tyler. The officers do not contend, nor do we find any support 
in the record, that apart from his former status as a passenger, 
the officers had a reasonable suspicion of criminal conduct on 
the part of Tyler. While we conclude that in the instant proce
dural context, we must examine the existence of probable cause 
or reasonable suspicion viewing Tyler as a bystander rather than 
a passenger, we cannot say that this distinction was immediately 
clear to the officers arriving on the scene.  

[10-12] Tyler does not assign error to the district court's 
finding that the officers were entitled to qualified immunity.  
Under § 1983, public officials sued in their individual capac
ity are shielded from liability for civil damages insofar as 
their conduct does not violate clearly established statutory or 
constitutional rights of which a reasonable person would have 
known. Shearer v. Leuenberger, 256 Neb. 566, 591 N.W.2d 762 
(1999), disapproved on other grounds, Simon v. City of Omaha, 
267 Neb. 718, 677 N.W.2d 129 (2004). Whether an official may 
prevail in his or her qualified immunity defense depends upon 
the objective reasonableness of his or her conduct as measured 
by reference to clearly established law. Id. For a constitutional 
right to be clearly established, the contours of the right must 
be sufficiently clear that a reasonable official would understand 
that what he or she is doing violates that right. Id.  

[13] In the instant case, there is no dispute that Tyler did not 
stop as commanded by Kyler and did not return to the vehicle.  
A reasonable person in Tyler's circumstances would not have 
felt free to leave when commanded by an officer to stop and to 
return to a vehicle. By the time Tyler finally submitted to Kyler's 
authority and stopped-which did not occur until Kyler raised 
his weapon-Tyler had continued to disobey Kyler's orders to 
stop and return to the vehicle, spoken to Kyler in a hostile man
ner, and tried to evade and hide from Kyler. To a reasonable 
official, it would not be clear that Kyler violated Tyler's con
stitutional rights; thus, Kyler is entitled to qualified immunity.
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Tyler argues that Kyler used excessive force in leveling his ser
vice revolver, but the reasonableness of a particular use of force 
must be judged from the perspective of a reasonable officer on 
the scene, rather than with the 20/20 vision of hindsight. See 
Graham v. Connor, 490 U.S. 386, 109 S. Ct. 1865, 104 L. Ed.  
2d 443 (1989). The reasonableness inquiry in an excessive force 
case is whether the officers' actions are objectively reasonable 
in light of the facts and circumstances confronting them, without 
regard to their underlying intent or motivation. See id. Under the 
circumstances, Kyler's drawing of his weapon was reasonable 
in order to compel Tyler to comply with Kyler's order to stop.  
Tyler failed to allege facts to show that McClarty's use of force 
in handcuffing him was unreasonable or excessive. Further, at 
the time of Tyler's arrest, his actions had provided the officers 
with probable cause to arrest him for obstruction of an officer.  
The officers' conduct did not violate clearly established statu
tory or constitutional rights of which a reasonable person would 
have known. They were entitled to qualified immunity.  

CONCLUSION 
We conclude that the district court did not err in entering 

summary judgment in favor of the officers and in dismissing 
Tyler's complaint.  

AFFIRMED.  

CARA WEICHMAN, SPECIAL ADMINISTRATOR OF THE ESTATE OF 

ROBERT E. WEICHMAN, DECEASED, APPELLANT, V. LOWER 

PLATTE SOUTH NATURAL RESOURCES DISTRICT, 

A NEBRASKA POLITICAL SUBDIVISION, AND 

NEBRASKA DEPARTMENT OF CORRECTIONAL 

SERVICES, APPELLEES.  

739 NW.2d 764 

Filed September 18, 2007. No. A-05-1147.  

1. Summary Judgment. Summary judgment is proper when the pleadings and the 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law.
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2. Summary Judgment: Appeal and Error. In appellate review of a summary judg
ment, the court views the evidence in a light most favorable to the party against 

whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.  

3. _ : _ . A question of law raised in the course of consideration of a motion for 

summary judgment, as with any question of law, must be decided by the appellate 
court without reference to the decision of the trial court.  

4. Tort Claims Act: Liability. Performance of or failure to perform a discre
tionary function or duty cannot be the basis for liability under the State Tort 
Claims Act.  

5. Tort Claims Act: Liability: Words and Phrases. That which is protected under 

Neb. Rev. Stat. § 81-8,219(1) (Reissue 2003) of the State Tort Claims Act is the 

discretion of a governmental executive or administrator to act according to his or 
her judgment of the best course to be taken. Such discretion includes more than 

the initiation of programs and activities; it includes determinations or judgments 
made in establishing plans, specifications, or schedules of operations.  

6. Tort Claims Act: Liability. Where policy judgment exists, there also exists discre
tion exempted from liability under the State Tort Claims Act.  

7. _ : . The discretionary function or duty exemption in the State Tort Claims 

Act extends only to the basic policy decisions made in governmental activity and 

not to ministerial activities implementing such policy decisions.  
8. Tort Claims Act: Negligence: Liability. The State is liable for negligence of its 

employees at the operational level, where there is no room for policy judgment.  
9. Tort Claims Act: Liability. It is the nature of the conduct, rather than the status 

of the actor, that governs whether the discretionary function exception applies in a 
given case.  

10. _ : . In cases where the facts are undisputed, the application of the dis

cretionary function exemption of the State Tort Claims Act presents a question 
of law.  

11. : _ . In applying the discretionary function exemption, courts must look to 

whether the judgment being exercised is of the kind that the discretionary function 
exception was designed to shield.  

12. Tort Claims Act: Liability: Public Policy. The discretionary function exception 
was designed to prevent judicial "second-guessing" of legislative and administra
tive decisions grounded in social, economic, and political policy by tort actions; 
the exception, properly construed, therefore protects only governmental actions and 
decisions based on considerations of public policy.  

13. Tort Claims Act: Liability: Evidence. When there is conflicting evidence sur
rounding whether discretionary function applies, there cannot be a determination 
as a matter of law.  

Appeal from the District Court for Lancaster County: EARL J.  
WiFrHOFF, Judge. Reversed and remanded.  

Ronald J. Palagi and Joseph B. Muller, of Law Offices of 
Ronald J. Palagi, P.C., L.L.O., for appellant.
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Jon Bruning, Attorney General, and Jennifer M. Tomka for 
appellee Nebraska Department of Correctional Services.  

IRWIN, SIEVERS, and CASSEL, Judges.  

SIEVERS, Judge.  
Cara Weichman, special administrator of the estate of Robert 

E. Weichman, appeals from the decision of the district court 
granting summary judgment in favor of the Nebraska Department 
of Correctional Services (DCS). The district court found that 
DCS had not waived its sovereign immunity, because the discre
tionary function or duty exception to such waiver provided by 
Neb. Rev. Stat. § 81-8,219 (Reissue 2003) was involved in the 
claim against DCS. We find that the district court erroneously 
granted summary judgment in favor of DCS. Therefore, we 
reverse, and remand.  

FACTUAL BACKGROUND 
On June 6, 2002, while incarcerated at Community 

Corrections Center-Lincoln (CCCL), Robert was part of an 
inmate work detail for Lower Platte South Natural Resources 
District (NRD). NRD and DCS entered into a contract begin
ning in 1999 which provided that DCS would "supply to [NRD] 
certain inmates to perform useful labor on behalf of [NRD]" 
and that in consideration for the labor, NRD agreed to make 
monthly payments to DCS. As determined by the unit manager 
at CCCL, Robert was initially ranked as a "skilled worker," and 
then was promoted to "advanced skilled worker" on the inmate 
work detail.  

On June 6, 2002, while working for NRD, Robert was 
assigned to drive an all-terrain vehicle (ATV) with a tank and 
weed sprayer attached and to spray weeds along a horse trail 
with another inmate. NRD owned the ATV and the attached tank 
and sprayer, as well as a safety video that the inmates watched 
prior to operating the ATV. Robert had operated the ATV on 
prior occasions for NRD and had stated to NRD personnel that 
the ATV was light and "squirrelly" in the front end. During 
the prior occasions, Robert had driven the ATV slowly through 
washouts and ravines because of the lightness in the front end.  
Prior to his incarceration, Robert had driven an ATV.
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Cpl. Allen Langdale, a "Corporal/Detail Crew Supervisor" 
at CCCL and a DCS employee, was onsite on June 6, 2002.  

Corporal Langdale was approximately 200 feet away from 
Robert when Robert attempted to drive the ATV through an 
indented or washed-out area. Robert had driven the ATV through 
the same area weeks earlier without incident. As Robert started 

up the other side of the indent, the ATV rolled over backward 

and pinned Robert. As a result of the accident, Robert broke 
his neck and was paralyzed. While Robert remained incarcer
ated, the State paid his medical expenses. Robert was paroled in 
August 2002. Robert died on June 24, 2004.  

PROCEDURAL BACKGROUND 
On March 14, 2003, Robert and his wife, Cara, filed a com

plaint in the district court for Lancaster County against NRD 
and DCS. In the complaint, Robert claimed that at the time 
he was injured, he was under the custody and supervision of 
DCS, and that as a result of the negligence of NRD and DCS 
in failing to train, instruct, and supervise him in the use of the 

ATV, he sustained personal injuries. Robert attached to the 

complaint both the letter he sent to NRD in September 2002 

presenting his claim and his subsequent withdrawal of the claim 
after 6 months. Robert also attached to the complaint both his 
claim to the State in September 2002 alleging a state tort claim 
and a letter from the State denying such claim. On April 17, 
2003, NRD filed its answer. Then, on June 10, DCS filed its 
answer, asserting as an affirmative defense that DCS "fall[s] 
within the discretionary function exception to the State Tort 
Claims Act pursuant to . .. § 81-8,219(1)." 

After Robert died on June 24, 2004, Cara filed a motion 
for revivor on August 26, and the district court granted the 
revivor. From this point forward, we will refer to Cara, the 
plaintiff-appellant, as "Weichman." 

On October 27, 2004, DCS filed a motion for summary judg
ment alleging that DCS was immune from suit and that there 
were no issues as to any material fact. The summary judgment 
hearing was held on March 9, 2005. Weichman's counsel was 
not present at the hearing. The district court received DCS' 
14 exhibits into evidence, including Robert's deposition, dated
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December 3, 2003; Corporal Langdale's affidavit; and DCS and 
NRD's contract in effect at the time of the accident.  

On May 16, 2005, the district court filed its order granting 
DCS' summary judgment motion. The district court found that 
the State had not waived its sovereign immunity and that the 
case was barred by the discretionary function exception from 
waiver of sovereign immunity found in § 81-8,219(1). The 
district court found that there was "no specific statute, rule or 
regulation that specifically mandates the nature of supervision 
of inmates assigned to work detail" and that thus, the specifics 
of such inmate supervision are discretionary. The district court 
concluded that the "State made [a] policy decision to leave the 
training and supervision of the inmates' work to their respective 
employers, in this case, the NRD." 

On June 10, 2005, Weichman filed a motion to vacate the 
order granting summary judgment in favor of the State or, in the 
alternative, for an entry of a final order. On August 31, the dis
trict court overruled Weichman's motion to vacate and directed 
that a final order pursuant to Neb. Rev. Stat. § 25-1315 (Cum.  
Supp. 2006) be entered as to DCS. Weichman now appeals.  

We note that after Weichman filed the motion to vacate or, 
in the alternative, for an entry of a final order, the district court 
held a hearing on August 18, 2005, on NRD's motion for sum
mary judgment, which motion the court thereafter overruled.  
Thus, but for the order of August 31, the order granting sum
mary judgment in favor of DCS would be interlocutory, and not 
subject to appeal. The transcript from the August 18 hearing, 
the exhibits received, and the district court's decision on NRD's 
motion are in our record but cannot be properly considered by 
this court in the present appeal, because such were not part 
of the record created during DCS' summary judgment hear
ing. Specifically, we have not considered exhibits 16 through 
19, which, while part of our record, were not introduced into 
evidence in the present summary judgment proceeding involv
ing DCS.  

ASSIGNMENTS OF ERROR 
Weichman asserts, restated and consolidated, that the district 

court erred in determining that the failures of the correctional
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officers were a discretionary function and, thus, erred as a mat
ter of law in finding that DCS was immune from suit.  

STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and 

the evidence admitted at the hearing disclose that there is no 

genuine issue as to any material fact or as to the ultimate infer
ences that may be drawn from those facts and that the moving 
party is entitled to judgment as a matter of law. Bennett v.  

Labenz, 265 Neb. 750, 659 N.W.2d 339 (2003). In appellate 
review of a summary judgment, the court views the evidence in 

a light most favorable to the party against whom the judgment 
is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. Id.  

[3] A question of law raised in the course of consideration of 
a motion for summary judgment, as with any question of law, 
must be decided by the appellate court without reference to the 
decision of the trial court. See Essen v. Gilmore, 259 Neb. 55, 
607 N.W.2d 829 (2000).  

ANALYSIS 
[4-10] The broad question in this appeal is whether the dis

cretionary function exception to the waiver of sovereign immu
nity found in the State Tort Claims Act prevents the imposition 
of liability on DCS so as to mandate judgment in favor of DCS 
as a matter of law. The district court found that the "method and 
manner in which inmates on work crews are supervised is the 

type of discretion the Nebraska Legislature intended to shield 
from liability." The discretionary function or duty exception 
found in § 81-8,219(1) provides that the State Tort Claims Act 
shall not apply to 

[a]ny claim based upon an act or omission of an employee 
of the state . . . or based upon the exercise or perform

ance or the failure to exercise or perform a discretion
ary function or duty on the part of a state agency or 
an employee of the state, whether or not the discretion 
is abused.  

"'Performance of or failure to perform a discretionary func
tion or duty cannot be the basis for liability under the State
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Tort Claims Act."' Jasa v. Douglas County, 244 Neb. 944, 955, 
510 N.W.2d 281, 288 (1994). That which is protected under 
the State Tort Claims Act, § 81-8,219(1), is the discretion of a 
governmental executive or administrator to act according to his 
or her judgment of the best course to be taken. D.K. Buskirk & 
Sons v. State, 252 Neb. 84, 560 N.W.2d 462 (1997). "Such dis
cretion includes more than the initiation of programs and activi
ties. Discretion includes determinations or judgments made in 
establishing plans, specifications, or schedules of operations." 
Id. at 89, 560 N.W.2d at 466. Where policy judgment exists, 
there also exists discretion exempted from liability under the 
State Tort Claims Act. Jasa v. Douglas County, supra. However, 
the discretionary function or duty exemption in the State Tort 
Claims Act extends only to the basic policy decisions made in 
governmental activity and not to ministerial activities imple
menting such policy decisions. D.K. Buskirk & Sons v. State, 
supra. That is, the State is liable for negligence of its employ
ees at the operational level, where there is no room for policy 
judgment. Id. "'"[I]t is the nature of the conduct, rather than 
the status of the actor[,] that governs whether the discretionary 
function exception applies in a given case."' " Security Inv. Co.  
v. State, 231 Neb. 536, 544, 437 N.W.2d 439, 445 (1989), quot
ing Berkovitz v. United States, 486 U.S. 531, 108 S. Ct. 1954, 
100 L. Ed. 2d 531 (1988). In cases where the facts are undis
puted, the application of the discretionary function exemption 
of the State Tort Claims Act presents a question of law. D.K.  
Buskirk & Sons v. State, supra.  

In the instant case, even though Weichman's counsel failed 
to appear at the summary judgment hearing and to contradict 
or contest DCS' evidence, there are a number of unresolved 
facts-remembering that on summary judgment, we view the 
evidence most favorably to Weichman. We begin by noting 
that the record provides the following uncontested evidence: 
NRD was the contracting agency hiring the inmates on June 6, 
2002, and NRD owned the ATV, the attached tank and sprayer, 
and the video concerning ATV use and operation. Despite this 
uncontested evidence, there appears to be a factual dispute about 
Corporal Langdale's supervisory responsibilities and general 
duties while the inmates are working for NRD.
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In Robert's deposition, he testified that on the day of the 
accident, there was an NRD employee present who was the 
supervisor, who supervised all of the inmates on the work detail, 
and who set up the jobs for that day-but Robert does not say 
that this person was present during the day or at the time of the 
accident. Robert also testified that the NRD employee "trusted 
us enough to go out - [another inmate] and I to go on our 
own to [spray weeds on] the horse trails." However, at the time 
of Robert's accident, Corporal Langdale, the only supervising 
DCS employee at the worksite, said that he was approximately 
200 feet away from Robert, supervising three other inmates 
spraying weeds on a bike trial. Corporal Langdale's "Incident 
Report" makes no mention of any NRD employee being present 
when Robert was injured. While Corporal Langdale stated in 
his affidavit that his responsibilities "are limited to security and 
do not include supervision of the inmates' work while on the 
detail crew," his affidavit is clearly contradictory, because he 
later states the following: 

[P]ersonal instruction on how to use the ATV is given 
by employees of the NRD and the NRD employees are 
the persons who ensure that the inmates are comfortable 
and proficient in operating the ATV before the inmate 
is allowed to operate it. Inmates are instructed through 
the safety video as well as personal instruction by NRD 
employees that no more than one person should ride on 
the ATV at any time. When an NRD employee is unavail
able or requests my assistance, I will help with the above 
described tasks as needed.  

The totality of the evidence, viewed most favorably to 
Weichman, allows the inference that Corporal Langdale, a 
DCS employee, was the sole supervisor of the inmates on this 
work detail, including Robert, and that Corporal Langdale was 
supervising three other inmate workers spraying weeds on 
the bike trail at the time of Robert's injury and was approxi
mately 200 feet away from Robert. This evidence suggests that 
contrary to a statement in Corporal Langdale's affidavit, his 
responsibility on June 6, 2002, was not limited to "security," 
and creates an issue of material fact.
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Langdale, a corporal correctional officer, admitted in his affi
davit that he helps with the tasks described therein-i.e., show
ing a safety video owned by NRD, giving personal instruction 
on using the ATV, and ensuring that the inmates are comfortable 
and proficient in operating said ATV-when an NRD employee 
"is unavailable or requests [his] assistance." This evidence 
also creates an issue of material fact as to whether Corporal 
Langdale's activities were solely "security" and whether he was 
working at an operational level at the time of the injury.  

[11,12] This case seems to provide a cogent example of the 
difference between operational (ministerial) and policy (discre
tionary) matters. In this regard, we are particularly mindful of 
the cautionary holding of Parker v. Lancaster Cty. Sch. Dist.  
No. 001, 256 Neb. 406, 417, 591 N.W.2d 532, 540 (1999), 
that in applying the discretionary function exemption, courts 
must look to whether the judgment being exercised "'""is of 
the kind that the discretionary function exception was designed 
to shield."" " Quoting Jasa v. Douglas County, 244 Neb. 944, 
510 N.W.2d 281 (1994). In Security Inv. Co. v. State, 231 Neb.  
536, 545, 437 N.W.2d 439, 445 (1989), the Nebraska Supreme 
Court explained that the discretionary function exception was 
designed to ""'prevent judicial 'second-guessing' of legislative 
and administrative decisions grounded in social, economic, and 
political policy"' " by tort actions and that the "'exception, prop
erly construed, therefore protects only governmental actions and 
decisions based on considerations of public policy."' 

Deciding whether to have incarcerated inmates do work 
for NRD is a policy decision of the kind that the Legislature 
does not intend that the courts be involved with through tort 
litigation. However, once the policy is decided to have inmates 
do such work, there are the basic "nuts and bolts" ministerial 
matters such as who shall provide supervision and training, as 
well as the nature and extent of such. DCS' decision to allow 
inmates to participate in work details for NRD was clearly a 
discretionary function. However, if Corporal Langdale becomes 
involved with the training, instructing, and supervising of the 
inmates who use the ATV while working for NRD, and there is 
some evidence of such, when the record is viewed most favor
ably to Weichman, then whether the discretionary function or
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duty exception from liability applies is a material issue of fact 
for trial.  

[13] Viewing the evidence in a light most favorable to 
Weichman and giving Weichman the benefit of all reasonable 
inferences deducible from the evidence, it cannot be said as a 
matter of law that all of Corporal Langdale's activities on the 

day of the injury rose to the level of discretionary policy deci
sions. The record does not establish as a matter of law that the 
rather elementary decisions being made by Corporal Langdale 
on June 6, 2002, were social, economic, or political policy 
decisions which the Legislature intended to be shielded from 
tort liability by the discretionary function or duty exception.  
Moreover, there are issues of fact as to what decisions Corporal 
Langdale made on June 6, because while he says his responsi
bilities "are limited to security" and do not include supervision 
of the inmates' work, the record reveals, at least inferentially, 
that he was the only person present to supervise the inmates 
and that on occasions "[w]hen an NRD employee is unavail
able or requests [his] assistance," he will become involved in 
instruction concerning use of the ATV. Whether he did so on 
the day of the injury is uncertain-but a factual question is pre
sented by this inconsistency. See Aguallo v. City of Scottsbluff, 
267 Neb. 801, 678 N.W.2d 82 (2004) (remanding case because 
conflicting evidence surrounding whether discretionary func
tion applied prevented determination of such as matter of law).  
Therefore, the district court erred in granting summary judg
ment in favor of DCS on the basis of the discretionary function 
exemption under the State Tort Claims Act.  

REVERSED AND REMANDED.  

JOHNATHAN LESSLEY, APPELLEE, v. NEBRASKA DEPARTMENT OF 

CORRECTIONAL SERVICES, APPELLANT.  

739 N.W.2d 470 

Filed September 18, 2007. No. A-05-1155.  

1. Administrative Law: Final Orders: Appeal and Error. An aggrieved party may 

obtain review of any judgment or final order entered by a district court under the 

Administrative Procedure Act.
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2. _ : _ : A final order rendered by a district court in a judicial review 
pursuant to the Administrative Procedure Act may be reversed, vacated, or modi
fied by an appellate court for errors appearing on the record.  

3. Administrative Law: Judgments: Appeal and Error. When reviewing an order 
of a district court under the Administrative Procedure Act for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

4. Judgments: Appeal and Error. An appellate court, in reviewing a district court 
judgment for errors appearing on the record, will not substitute its factual findings 
for those of the district court where competent evidence supports those findings.  

5. _ : . Whether a decision conforms to law is by definition a question of law, 
in connection with which an appellate court reaches a conclusion independent of 
that reached by the lower court.  

6. Constitutional Law: Administrative Law: Prisoners: Disciplinary Proceedings.  
Prison disciplinary proceedings are not treated as criminal prosecutions, and 
therefore, the full panoply of rights due a criminal defendant does not apply; 
instead, there must be a mutual accommodation between the institutional needs 
and objectives and the provisions of the Constitution.  

7. Due Process: Statutes: Administrative Law. Disciplinary hearings are sui 
generis, governed by neither the evidentiary rules of a civil trial, a criminal trial, 
nor an administrative hearing. The only limitations are those imposed by due 
process, a statute, or administrative regulations.  

8. Prisoners: Disciplinary Proceedings: Notice: Time. At least a brief period 
of time after notice of a disciplinary hearing, no less than 24 hours, should be 
allowed to an inmate to prepare for the hearing.  

Appeal from the District Court for Johnson County: DANIEL 
BRYAN, JR., Judge. Reversed and remanded with directions.  

Jon Bruning, Attorney General, and Linda L. Willard 
for appellant.  

No appearance for appellee.  

IRWIN, SIEVERS, and CASSEL, Judges.  

IRWIN, Judge.  
I. INTRODUCTION 

The Nebraska Department of Correctional Services (DCS) 
appeals from an order of the district court for Johnson County, 
Nebraska, reversing the decision of the DCS Appeals Board.  
DCS challenges the district court's holding that DCS denied 
Johnathan Lessley due process when it denied Lessley's request 
for a continuance in a disciplinary proceeding. We find that the 
district court erred in finding a denial of due process, and we
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reverse, and remand with directions to affirm the order of the 
appeals board.  

II. BACKGROUND 
On March 25, 2005, a misconduct report was written alleging 

that Lessley had committed several rule infractions. On March 

31, Lessley was informed of the alleged rule infractions and the 

basis for the charges. Lessley was also informed that a discipli

nary hearing would be held on April 4. Lessley requested that a 

Courtney Starks represent him at the hearing and requested that 

a number of witnesses be at the hearing. On March 31, Lessley 
wrote two inmate requests; in one, he requested two additional 
witnesses, and in the other, he requested a 2-week continuance 
"to be able to attend [the] law library & have time to consult 
with legal aide Ernie Harper." 

On April 4, 2005, a disciplinary hearing was conducted.  
The chairperson of the disciplinary committee denied Lessley's 
request for a continuance and held that Lessley had had ample 
time to prepare a defense.  

The evidence presented at the disciplinary hearing indicated 
that Lessley was accused of using threatening language con
cerning another inmate. Reports were presented detailing the 
observations of corrections officers concerning the alleged inci
dent. Lessley denied making the alleged statement and argued 
that he had had inadequate time to prepare and that he does not 

"get to go to the law library [over the] weekends." Lessley was 
found guilty of making the threatening statement, and discipline 
was imposed.  

Lessley appealed the disciplinary committee's ruling to the 
DCS Appeals Board. The appeals board ruled that due process 
requires that an inmate be provided at least 24 hours' notice 

prior to a disciplinary hearing, that Lessley received several 

days' notice, and that there was no harm evident concerning 
the availability of witnesses or Lessley's representation at the 
disciplinary hearing. The appeals board noted that Lessley did 
not attempt to present any documentary evidence at the discipli
nary hearing. The appeals board affirmed the decision of the 
disciplinary committee.
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On May 24, 2005, Lessley filed a petition in the district 
court seeking review of the appeals board's ruling. Lessley 
alleged that his due process and equal protection rights were 
violated and that he was not provided sufficient time to prepare 
a defense.  

On August 29, 2005, the district court entered an order 
reversing the decision of the appeals board as upheld by the 
disciplinary committee. The district court held that the Nebraska 
Administrative Code allows for the granting of a continuance 
for a reasonable period of time "for good cause shown." The 
court held that Lessley was provided "[o]nly" 4 days to prepare 
a defense. The court held that Lessley's request for a continu
ance was not a delay tactic and held that the case was "not com
plicated." The court held that the refusal of Lessley's request for 
a continuance was a denial of due process. The court reversed 
the disciplinary decision and ordered it expunged from Lessley's 
record. This appeal followed.  

III. ASSIGNMENTS OF ERROR 
DCS' only assignment of error is that the district court erred 

in finding that the denial of Lessley's request for a continuance 
was a due process violation.  

IV. ANALYSIS 
DCS argues that the district court erred in finding that the 

denial of Lessley's request for a continuance was a due proc
ess violation. DCS argues that minimum requirements of due 
process were satisfied, that Lessley had adequate time to pre
pare, and that Lessley made no showing that additional time to 
prepare was needed. We agree.  

[1-5] An aggrieved party may obtain review of any judgment 
or final order entered by a district court under the Administrative 
Procedure Act (APA). See Neb. Rev. Stat. § 84-918 (Reissue 
1999). A final order rendered by a district court in a judicial 
review pursuant to the APA may be reversed, vacated, or modi
fied by an appellate court for errors appearing on the record.  
Louis v. Nebraska Dept. of Corr Servs., 12 Neb. App. 944, 
687 N.W.2d 438 (2004). When reviewing an order of a district 
court under the APA for errors appearing on the record, the
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inquiry is whether the decision conforms to the law, is sup
ported by competent evidence, and is neither arbitrary, capri
cious, nor unreasonable. Id. An appellate court, in reviewing a 
district court judgment for errors appearing on the record, will 
not substitute its factual findings for those of the district court 
where competent evidence supports those findings. Id. Whether 
a decision conforms to law is by definition a question of law, in 
connection with which an appellate court reaches a conclusion 
independent of that reached by the lower court. Id.  

[6,7] Prison disciplinary proceedings are not treated as crimi
nal prosecutions, and therefore, the full panoply of rights due 
a criminal defendant does not apply; instead, there must be 
a mutual accommodation between the institutional needs and 
objectives and the provisions of the Constitution. Louis, supra.  
"'Disciplinary hearings are sui generis, governed by neither 
the evidentiary rules of a civil trial, a criminal trial, nor an 
administrative hearing. The only limitations are those imposed 
by due process, a statute, or administrative regulations."' Id. at 
950, 687 N.W.2d at 443, quoting Claypool v. Nebraska Dept. of 
Corr. Servs., 12 Neb. App. 87, 667 N.W.2d 267 (2003).  

[8] In Wolff v. McDonnell, 418 U.S. 539, 94 S. Ct. 2963, 
41 L. Ed. 2d 935 (1974), the U.S. Supreme Court held that at 
least a brief period of time after notice of a disciplinary hear
ing, no less than 24 hours, should be allowed to an inmate to 
prepare for the hearing. Similarly, 68 Neb. Admin. Code, ch. 6, 
§ 006.05 (2000), provides that "[n]o less than twenty-four hours 
before the [disciplinary] hearing is scheduled to be held, each 
inmate charged with an offense shall be given written notice of 
the charge or charges." 

In this case, the record indicates that the alleged incident 
occurred on March 25, 2005. On March 31, Lessley was 
provided notice that the disciplinary hearing would be held 
on April 4. On the same date, Lessley filed a request for a 
2-week continuance to meet with "legal aide Ernie Harper," 
who the record indicates did represent Lessley at the hearing 
on April 4.  

At the disciplinary hearing, Lessley denied making the state
ment which was the basis for the charge. Lessley presented 
no evidence, in the form of sworn testimony or otherwise, to
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support his argument that he was not allowed to access the law 
library between March 31 and April 4, 2005. Lessley made no 
indication what good cause existed for a 2-week continuance or 
what legal issue might have been raised or researched.  

As the district court noted, this was not a complicated case.  
Lessley was alleged to have made a threatening statement, and 
he denied making the statement. There does not appear to have 
been any legal question involved in this case. Lessley was pro
vided with approximately 4 days to prepare a defense, received 
requested representation at the hearing, and made no attempt 
to introduce any evidence or make any legal challenge to the 
charge. The district court erred in determining that Lessley 
was deprived of due process when his requested continuance 
was denied.  

V. CONCLUSION 
For the foregoing reasons, we reverse the decision of the 

district court and remand the case with directions to affirm the 
order of the appeals board.  

REVERSED AND REMANDED WITH DIRECTIONS.  

RICKIE F. BEVARD AND KEITH BEVARD, PERSONAL REPRESENTATIVES 

OF THE ESTATE OF DANIEL BEVARD, JR., DECEASED, APPELLANTS, V.  

TONY S. KELLY, DOING BUSINESS AS KELLY CONSTRUCTION, REAL 

NAME UNKNOWN, ET AL., APPELLEES, AND CONTINENTAL WESTERN 

GROUP, FORMERLY KNOWN AS CONTINENTAL WESTERN 

INSURANCE COMPANY, INTERVENOR-APPELLEE.  

739 N.W.2d 243 

Filed September 25, 2007. No. A-05-l126.  

1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to settle jurisdictional issues presented 
by a case.  

2. Dismissal and Nonsuit. When a case is voluntarily dismissed by a party, the con
troversy between the parties upon which a court may act ends.  

3. Judgments. A district court has no authority to correct clerical mistakes in judg
ments, orders, or other parts of the record and errors therein arising from oversight 
or omission by an order nunc pro tunc when the mistake or error is a party's own.
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4. . A nunc pro tunc order operates to correct a clerical error or a scrivener's 
error, not to change or revise a judgment or order, or to set aside a judgment actu

ally rendered, or to render an order different from the one actually rendered, even 
if such order was not the order intended.  

Appeal from the District Court for Lincoln County: JOHN P.  
MURPHY, Judge. Appeal dismissed.  

William A. Wieland and Allen L. Fugate for appellants.  

Kevin L. Griess and Stephen L. Ahl, of Wolfe, Snowden, 
Hurd, Luers & Ahl, L.L.P., for appellees Neosho Construction 
Company and Union Pacific Railroad Company.  

INBODY, Chief Judge, and CARLSON and MOORE, Judges.  

CARLSON, Judge.  
INTRODUCTION 

In this case, Rickie F. Bevard and Keith Bevard (the 
Bevards), personal representatives of the estate of Daniel 
Bevard, Jr. (Daniel), appeal from orders of the district court 
for Lincoln County granting summary judgment in favor of 
Neosho Construction Company, Incorporated (Neosho); Union 
Pacific Railroad Company (UP); and Ritterbush Construction, 
Inc. (Ritterbush), and dismissing them from the action. For 
the reasons set forth below, we dismiss this appeal for lack 
of jurisdiction.  

BACKGROUND 
In June 2003, the Bevards filed suit against seven defendants 

for injuries Daniel sustained in a motor vehicle accident: Tony 
S. Kelly, doing business as Kelly Construction (Kelly); Scott 
Fry; Ritterbush; Mann Hay, Co., Inc. (Mann Hay); Wausau 
Underwriters Insurance Company (Wausau); Neosho; and UP.  
Subsequently, an eighth defendant, Continental Western Group 
(Continental), was granted leave to intervene.  

The record shows that after the Bevards filed suit, the fol
lowing occurred: In September 2003, the allegations against 
Mann Hay and Wausau were stricken from the Bevards' peti
tion, and a court order reflects this. In April 2005, the trial 
court granted Ritterbush's motion for summary judgment and
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dismissed Ritterbush from the action. On June 28, 2005, the 
trial court granted a summary judgment motion filed by Neosho 
and UP and dismissed those two defendants.  

On September 19, 2005, the trial court indicated that the 
upcoming trial as to Kelly, Fry, and Continental was canceled 
because a settlement had been reached. On the same date, the 
Bevards filed a dismissal which states, "The Plaintiff dismisses 
the above captioned proceeding without prejudice." Also on 
that date, the Bevards appealed from the court's orders granting 
summary judgment in favor of Neosho, UP, and Ritterbush.  

On September 26, 2005, the Bevards filed a motion request
ing that the court enter an order nunc pro tunc stating the 
proceedings to be dismissed were those pending against the 
defendants Kelly, Fry, and Continental and that the court enter 
an order of dismissal accordingly. On the same date, the court 
entered an order nunc pro tunc stating that it was dismissing the 
proceedings against Kelly, Fry, and Continental without preju
dice, as requested by the Bevards. The Bevards appeal.  

ASSIGNMENTS OF ERROR 
On appeal, the Bevards contend that the trial court erred 

in (1) granting Neosho and UP's motion for summary judg
ment, (2) finding that Daniel assumed the risk of Neosho's and 
UP's negligence, and (3) overruling the Bevards' motion for 
new trial.  

ANALYSIS 
[1] Neosho and UP argue that this court lacks jurisdiction to 

hear this appeal, because the dismissal filed by the Bevards on 
September 19, 2005, was broad enough to operate as a dismissal 
of the entire action against all defendants. Before reaching the 
legal issues presented for review, it is the duty of an appel
late court to settle jurisdictional issues presented by a case.  
Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 
N.W.2d 570 (2007).  

Specifically, the Bevards' dismissal states, "The Plaintiff dis
misses the above captioned proceeding without prejudice." The 
caption lists all eight of the above-named defendants. Neosho 
and UP argue that because the action was dismissed against all
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defendants, there was no longer a pending case or controversy 
from which the Bevards could appeal.  

[2] In State v. Dorcey, 256 Neb. 795, 592 N.W.2d 495 (1999), 
the Nebraska Supreme Court held that the district court had no 
jurisdiction over the State's appeal from county court filed after 
the State voluntarily dismissed the county court proceedings. In 
Smith v. Lincoln Meadows Homeowners Assn., 267 Neb. 849, 
678 N.W.2d 726 (2004), the Nebraska Supreme Court held 
that a trial court acted beyond its authority when it granted a 
plaintiff's motion to dismiss her action without prejudice and 
allowed the plaintiff to reserve her right to appeal from a partial 
summary judgment in the defendant's favor. In short, when a 
case is voluntarily dismissed by a party, the controversy between 
the parties upon which a court may act ends. Id.  

The Bevards argue that even if their dismissal was broad 
enough to dismiss all eight defendants, the nunc pro tunc order 
entered by the court was effective to modify the dismissal so 
as to specify that the Bevards were dismissing only Kelly, Fry, 
and Continental. As stated above, after filing the dismissal, the 
Bevards asked for a nunc pro tunc order stating that the dis
missal acted only against Kelly, Fry, and Continental. The trial 
court then entered a nunc pro tunc order to that effect.  

Neb. Rev. Stat. § 25-2001(3) (Cum. Supp. 2006), which sec
tion is the result of legislative amendments entered in 2000, 
states, "Clerical mistakes in judgments, orders, or other parts of 
the record and errors therein arising from oversight or omission 
may be corrected by the court by an order nunc pro tunc at any 
time . . . ." The Bevards acknowledge that the error was not that 
of the court or its clerk, but, rather, their own error in failing 
to specify that they wished to dismiss only certain defendants.  
The Bevards contend that their error constitutes an "oversight or 
omission" and fits squarely within the language of § 25-2001(3).  
We disagree.  

In Roemer v. Maly, 248 Neb. 741, 539 N.W.2d 40 (1995), 
the Nebraska Supreme Court addressed a similar argument 
under § 25-2001(3) (Reissue 1989), which allowed the district 
court to vacate or modify its own judgments or orders after 
the term in which those judgments or orders were made "for 
mistake, neglect, or omission of the clerk, or irregularity in
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obtaining a judgment or order." Accord § 25-2001(4)(a) (Cum.  
Supp. 2006).  

In Roemer v. Maly, a patient whose medical malpractice action 
had been dismissed for lack of prosecution brought a motion 
seeking the reinstatement of her lawsuit under § 25-2001(3) 
(Reissue 1989). The patient's suit was dismissed after the court 
clerk sent the patient an order to show cause as to why her case 
should not be dismissed and the patient failed to respond. The 
patient argued that the trial court ought to modify its dismissal 
of her action, because the clerk had made a mistake in issuing 
the show cause order. The district court denied the patient's 
motion, and the patient appealed.  

The Nebraska Supreme Court held that the patient was not 
entitled to reinstatement of her action, stating that the patient's 
argument "ignores our precedent on the issue of 'mistake' versus 
'fault."' 248 Neb. at 744, 539 N.W.2d at 44. The Supreme Court 
noted that the dismissal of the patient's action, resulting from 
the failure of the patient to receive notice of the show cause 
hearing, was caused by an error on the part of the patient rather 
than on the part of the court clerk.  

The Nebraska Supreme Court concluded that the district 
court had no authority to set aside a judgment after term when 
any mistake, inadvertence, or neglect was a party's own. Rather, 
the court held that the purpose of § 25-2001(3), allowing vaca
tion or modification of a judgment after term, was to address 
mishaps beyond a party's control.  

[3] Similarly, in the instant case, the Bevards make the argu
ment that § 25-2001(3) (Cum. Supp. 2006), which now allows 
for the correction of "[c]lerical mistakes in judgments, orders, 
or other parts of the record and errors therein arising from 
oversight or omission" by an order nunc pro tunc, should apply 
regardless of whether the mistake or error is that of the court 
clerk or that of a party or the party's attorney. As in Roemer v.  
Maly, we decline to allow an order nunc pro tunc to be used 
when the mistake or error at issue is a party's own. We conclude 
that "clerical mistakes" and "errors therein arising from oversight 
or omission" refer only to mistakes or errors made by the court 
clerk and not those made by a party or the party's attorney.
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[4] Furthermore, according to case law, a nunc pro tunc 
order operates to correct a clerical error or a scrivener's error, 
not to change or revise a judgment or order, or to set aside a 
judgment actually rendered, or to render an order different from 
the one actually rendered, even if such order was not the order 
intended. In re Interest of Antone C. et al., 12 Neb. App. 466, 
677 N.W.2d. 190 (2004). In essence, the Bevards' dismissal 
could be construed as a judgment rendered, given that a volun
tary dismissal by a party ends the litigation and the dismissal 
need not be entered by the court. See Werner v. Werner, 186 
Neb. 558, 184 N.W.2d 646 (1971).  

In the Bevards' dismissal, they dismissed all of the defend
ants named in their lawsuit. In the court's nunc pro tunc order, 
the court revised the Bevards' dismissal by stating that the 
Bevards intended to dismiss only Kelly, Fry, and Continental 
and entered a dismissal of those three parties. Thus, the court's 
nunc pro tunc order rendered a judgment different from the 
judgment set out in the Bevards' dismissal. For this additional 
reason, the nunc pro tunc order entered by the trial court was 
not proper.  

After reviewing the record, we conclude that the Bevards' 
order of dismissal acted to dismiss all defendants and that 
the nunc pro tunc order entered by the court was of no effect 
because it was not a proper nunc pro tunc order. Because the 
Bevards dismissed their entire action, we have no jurisdic
tion over this appeal, given that there is no remaining case 
or controversy.  

CONCLUSION 
Because the Bevards voluntarily dismissed their entire action 

and the court's nunc pro tunc order was of no effect, there is 
no case or controversy before us, and therefore, we dismiss this 
appeal for lack of jurisdiction.  

APPEAL DISMISSED.



15 NEBRASKA APPELLATE REPORTS

STATE OF NEBRASKA, APPELLEE, V.  

RAUL MOLINA-NAVARRETE, APPELLANT.  

739 N.W.2d 771 

Filed September 25, 2007. No. A-06-1362.  

1. Pleas: Appeal and Error. A ruling on a withdrawal of a plea will not be disturbed 
on appeal absent an abuse of discretion.  

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for 
statutory interpretation or presents questions of law, an appellate court must 
reach an independent conclusion irrespective of the determination made by the 
court below.  

3. Pleas. After the entry of a plea of guilty or no contest, but before sentencing, a 
court, in its discretion, may allow a defendant to withdraw his or her plea for any 
fair and just reason, provided that the prosecution has not been or would not be 
substantially prejudiced by its reliance on the plea entered.  

4. . With respect to withdrawal of a plea of guilty or nolo contendere after 
sentencing, a withdrawal is proper only where it is necessary to correct a mani
fest injustice.  

5. Pleas: Proof. In an action to withdraw a plea of guilty or nolo contendere, the 
burden is on the defendant to establish the manifest injustice by clear and con
vincing evidence.  

Appeal from the District Court for Dawson County: JAMES E.  
DOYLE IV, Judge. Affirmed.  

Michael D. Nelson and Cathy R. Saathoff, of Nelson Law, 
L.L.C., for appellant.  

Jon Bruning, Attorney General, and George R. Love 
for appellee.  

INBODY, Chief Judge, and SIEVERS and MOORE, Judges.  

MOORE, Judge.  
INTRODUCTION 

Following a guilty plea, Raul Molina-Navarrete was con
victed in the district court for Dawson County, Nebraska, 
of attempted possession of a controlled substance and was 
sentenced to a term of imprisonment with full credit for time 
served. Molina-Navarrete thereafter filed a motion to vacate 
his conviction, asserting that the district court failed to prop
erly advise him of the potential immigration consequences of 
his conviction as required by Neb. Rev. Stat. § 29-1819.02(2)
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(Cum. Supp. 2006). Molina-Navarrete appeals from the denial 
of his motion to vacate. Finding no abuse of discretion in the 
district court's denial of the motion to vacate, we affirm.  

BACKGROUND 
On April 14, 2006, pursuant to a plea agreement, Molina

Navarrete pled guilty to an amended information charging him 
with attempted possession of a controlled substance, metham
phetamine, a Class I misdemeanor. At the plea hearing, the 
district court advised Molina-Navarrete of his constitutional 
rights, the possible penalties, and the effect of his plea. The 
court also advised Molina-Navarrete as follows: 

In addition, if you are not a United States citizen, any 
conviction of this offense may have the consequence of 
causing you to be removed from the United States; that is, 
deported or denied naturalization of the laws of the United 
States. Do you understand all of the penalties? 

Molina-Navarrete, via his interpreter, responded "[y]es" to the 
above question. The court then asked Molina-Navarrete whether, 
after listening to the penalties he faced, he still wanted to plead 
guilty, to which Molina-Navarrete again responded "[y]es." 

After further inquiry by the court into the voluntariness of 
the plea and a factual basis was given, the district court found 
beyond a reasonable doubt that a factual basis existed for the 
plea; that Molina-Navarrete understood his constitutional and 
statutory rights, the nature of the charges, the possible penalties, 
and the effect of his plea; and that he made his plea freely, vol
untarily, knowingly, and intelligently.  

Molina-Navarrete thereafter waived presentence investigation 
and asked to be sentenced immediately. Molina-Navarrete's attor
ney made the following statement during the sentencing phase: 

All the information we've been getting from immigration 
attorneys says that even though this was reduced to a mis
demeanor, it's going to make no difference to immigration.  
He's going to be treated the same as a felon and almost 
certainly going to be taken into [Immigration and Customs 
Enforcement] custody and deported hereafter.  

The district court sentenced Molina-Navarrete to 260 days in 
jail, with credit for all time served, which was 263 days. The
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district court then advised Molina-Navarrete that "[i]f you are 
held in jail after today, it is because the Immigration Customs 
Enforcement office is holding you there." 

On July 17, 2006, Molina-Navarrete filed a motion to 
vacate judgment, seeking to withdraw his guilty plea. Molina
Navarrete alleged that as a direct result of the guilty plea, he 
became ineligible for admission to the United States, pursu
ant to the Immigration and Nationality Act. See 8 U.S.C.  
§ 1182(a)(2)(A)(i)(II) (2000). Molina-Navarrete further alleged 
that he was not advised at any stage of the proceedings by the 
court, the State, or his counsel of the immigration consequences 
of his guilty plea. Molina-Navarrete alleged that as a result, he 
was unable to enter a knowing, voluntary, and intelligent plea.  
Pursuant to § 29-1819.02(2), Molina-Navarrete sought vacation 
of the judgment of conviction and permission to withdraw his 
guilty plea.  

At the hearing on Molina-Navarrete's motion, held on 
October 27, 2006, the court received as an exhibit the tran
script from the plea and sentencing hearing on April 14, 2006.  
Molina-Navarrete thereafter testified that if his conviction is not 
set aside, he will be deported. He also testified that he relied 
upon the court's advisement prior to entering his guilty plea.  
Molina-Navarrete's counsel then asked the court to take judi
cial notice of titles 8 and 21 of the U.S. Code, "[i]mmigration 
[s]tatutes dealing with removal and deportation" and "con
trolled substance offenses," in order to determine whether there 
are immigration consequences as a result of the conviction in 
this case. The court agreed to take judicial notice of the statutes 
and took the matter under advisement.  

On November 15, 2006, the district court entered an order 
denying the motion to vacate judgment. The district court 
rejected Molina-Navarrete's argument that because the court's 
advisement did not match the exact words of § 29-1819.02(1), 
he should be allowed to withdraw his plea. The district court 
found that under the totality of the circumstances, Molina
Navarrete was aware of the possible consequence of deportation 
or denial of naturalization under the laws of the United States at 
the time he entered his guilty plea and that the warning required
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by § 29-1819.02(1) was given. Molina-Navarrete timely appeals 
from this order.  

ASSIGNMENT OF ERROR 
Molina-Navarrete asserts that the district court erred by find

ing that the advisement set forth in § 29-1819.02 is not required 
to be given verbatim.  

STANDARD OF REVIEW 
[1] A ruling on a withdrawal of a plea will not be disturbed 

on appeal absent an abuse of discretion. See, State v. Schneider, 
263 Neb. 318, 640 N.W.2d 8 (2002); State v. Holtan, 216 Neb.  
594, 344 N.W.2d 661 (1984).  

[2] To the extent an appeal calls for statutory interpretation 
or presents questions of law, an appellate court must reach an 
independent conclusion irrespective of the determination made 
by the court below. State v. Petty, 269 Neb. 205, 691 N.W.2d 
101 (2005).  

ANALYSIS 
Molina-Navarrete argues that the district court abused its 

discretion when it denied his motion to vacate judgment and 
allow for withdrawal of his guilty plea by finding that he was 
properly advised of the possible immigration consequences.  

[3] We must first discuss the question of the burden required 
of the defendant in establishing entitlement to a withdrawal 
of a guilty plea after sentencing. The vast majority of cases 
address withdrawal of a plea prior to sentencing and hold that 
after the entry of a plea of guilty or no contest, but before 
sentencing, a court, in its discretion, may allow a defendant to 
withdraw his or her plea for any fair and just reason, provided 
that the prosecution has not been or would not be substantially 
prejudiced by its reliance upon the plea. See, State v. Schneider 
supra; State v. Roeder, 262 Neb. 951, 636 N.W.2d 870 (2001); 
State v. Carlson, 260 Neb. 815, 619 N.W.2d 832 (2000); State 
v. Wetherell, 259 Neb. 341, 609 N.W.2d 672 (2000); State v.  
Minshall, 227 Neb. 210, 416 N.W.2d 585 (1987).  

[4,5] However, with respect to withdrawal of a plea of guilty 
or nolo contendere after sentencing, the Nebraska Supreme 
Court has recognized that withdrawal is proper only where it is
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necessary to correct a manifest injustice. See, State v. Minshall, 
supra; State v. Holtan, supra. The burden is on the defendant to 
establish the manifest injustice, justifying such withdrawal by 
clear and convincing evidence. State v. Holtan, supra.  

Because Molina-Navarrete filed his motion to withdraw his 
guilty plea after his sentencing, we review this appeal to deter
mine whether he met his burden of establishing, by clear and 
convincing evidence, that withdrawal of the plea is necessary to 
correct a manifest injustice.  

Section 29-1819.02 provides in part: 
(1) Prior to acceptance of a plea of guilty or nolo con

tendere to any offense punishable as a crime under state 
law, except offenses designated as infractions under state 
law, the court shall administer the following advisement on 
the record to the defendant: 

IF YOU ARE NOT A UNITED STATES CITIZEN, 
YOU ARE HEREBY ADVISED THAT CONVICTION 
OF THE OFFENSE FOR WHICH YOU HAVE BEEN 
CHARGED MAY HAVE THE CONSEQUENCES OF 
REMOVAL FROM THE UNITED STATES, OR DENIAL 
OF NATURALIZATION PURSUANT TO THE LAWS 
OF THE UNITED STATES.  

(2) Upon request, the court shall allow the defendant 
additional time to consider the appropriateness of the plea 
in light of the advisement as described in this section. If, on 
or after July 20, 2002, the court fails to advise the defendant 
as required by this section and the defendant shows that 
conviction of the offense to which the defendant pleaded 
guilty or nolo contendere may have the consequences for 
the defendant of removal from the United States, or denial 
of naturalization pursuant to the laws of the United States, 
the court, on the defendant's motion, shall vacate the judg
ment and permit the defendant to withdraw the plea of 
guilty or nolo contendere and enter a plea of not guilty.  

Molina-Navarrete argues that a plain reading of the statute, 
together with the fact that the advisement language is contained 
in a blocked paragraph with text written in capitalization, makes 
it clear that the Legislature intended that the verbatim language 
must be read to a defendant prior to a guilty plea. Because the
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district court's advisement did not exactly match the statutory 
language, Molina-Navarrete argues that his judgment of convic
tion must be vacated and that he should be allowed to withdraw 
his plea of guilty.  

This statute has not been directly addressed by appellate 
courts in Nebraska. Molina-Navarrete argues that the case of 
State v. Douangmala, 253 Wis. 2d 173, 646 N.W.2d 1 (2002), 
is instructive. Wisconsin's advisement statute is essentially the 
same as that of Nebraska. In Douangmala, the defendant was 
not advised by the court of the immigration consequences of 
his conviction, although there was evidence that he knew the 
consequences. The Wisconsin Supreme Court held that the 
defendant had a right to withdraw his guilty plea, regardless of 
whether he was aware of the deportation consequences at the 
time of the plea. The court noted that the statute was a clear 
directive and that it "'not only commands what the court must 
personally say to the defendant, but the language is bracketed 
by quotation marks, an unusual and significant legislative signal 
that the statute should be followed to the letter."' Id. at 182, 646 
N.W.2d at 5. The court went on to hold that because "the [lower] 
court did not advise the defendant in any manner regarding the 
deportation consequences of entering a plea of no contest," the 
defendant must be permitted to withdraw his plea. Id. at 192, 
646 N.W.2d at 10.  

We find that Douangmala is clearly distinguishable from 
the case at hand, in that Molina-Navarrete was given the statu
tory advisement, albeit with a few minor wording changes.  
Specifically, the only differences between the district court's 
advisement and the exact statutory language were that the dis
trict court did not use the words "you are hereby advised," used 
the words "causing you to be removed" instead of "removal 
from," used the words "deported or denied naturalization" 
instead of "denial of naturalization," and failed to include "pur
suant to" prior to "laws of the United States." We conclude that 
these minor language differences are inconsequential and that 
Molina-Navarrete was properly advised of the immigration con
sequences of his plea as required by § 29-1819.02.  

It is also clear from a review of the plea and sentencing 
hearing that Molina-Navarrete did not bring himself within
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the manifest injustice standard. The only reason he advances 
for entitlement to a withdrawal of his plea is that the dis
trict court did not read the statutory advisement verbatim.  
Molina-Navarrete does not assert that the plea was involuntary 
or was entered without knowledge of the charge or the potential 
sentences and consequences. In fact, the record shows that in 
addition to receiving and acknowledging his understanding of 
the court's statutory advisement, Molina-Navarrete was aware 
of the immigration consequences of the plea. We therefore con
clude that there was no evidence of manifest injustice entitling 
Molina-Navarrete to withdraw his plea, which was made know
ingly, intelligently, and voluntarily. The district court did not 
abuse its discretion in overruling the motion to vacate.  

CONCLUSION 
Finding no abuse of discretion in the district court's denial 

of the motion to vacate Molina-Navarrete's conviction pursuant 
to § 29-1819.02, we affirm.  

AFFIRMED.  

EAGLE RUN SQUARE II, L.L.C., A NEBRASKA LIMITED 
LIABILITY COMPANY, APPELLEE, v. LAMAR'S DONUTS 

INTERNATIONAL, INC., A NEBRASKA CORPORATION, 
APPELLEE, AND JACK L. IRWIN, APPELLANT.  

740 N.W.2d 43 

Filed October 2, 2007. No. A-05-1038.  

1. Contracts. The meaning of a contract and whether a contract is ambiguous are 
questions of law.  

2. Judgments: Appeal and Error. On a question of law, an appellate court is 
obligated to reach a conclusion independent of the determination reached by the 
court below.  

3. Contracts. A court interpreting a contract must first determine as a matter of law 
whether the contract is ambiguous.  

4. . A contract written in clear and unambiguous language is not subject to 
interpretation or construction and must be enforced according to its terms.  

5. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, 
or provision in the contract has, or is susceptible of, at least two reasonable but 
conflicting interpretations or meanings.
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6. Contracts. A determination as to whether ambiguity exists in a contract is to be 

made on an objective basis, not by the subjective contentions of the parties; thus, the 

fact that the parties have suggested opposing meanings of the disputed instrument 

does not necessarily compel the conclusion that the instrument is ambiguous.  

7. Contracts: Evidence. If a contract is ambiguous, the meaning of the contract is 

a question of fact, and a court may consider extrinsic evidence to determine the 

meaning of the contract.  

8. Contracts. The meaning of an unambiguous contract is a question of law.  

9. Contracts: Intent. When a contract is unambiguous, the intentions of the parties 

must be determined from the contract itself.  

10. Contracts. When the terms of the contract are clear, a court may not resort to 

rules of construction, and the terms are to be accorded their plain and ordinary 

meaning as the ordinary or reasonable person would understand them.  

11. Contracts: Guaranty: Debtors and Creditors: Words and Phrases. A guaranty 

is a type of contract by which a guarantor promises to make payment if the prin

cipal debtor defaults.  
12. Contracts: Guaranty. A guaranty is interpreted using the same general rules as are 

used for other contracts.  
13. : . Nebraska adheres to the rule of strict construction of guar

anty contracts.  
14. Guaranty: Liability. When the meaning of a guaranty is ascertained, or its terms 

are clearly defined, the liability of the guarantor is controlled absolutely by such 

meaning and limited to the precise terms.  

15. Contracts: Guaranty: Liability. The liability of a guarantor is not to be enlarged 

beyond the strict terms of the contract.  

Appeal from the District Court for Douglas County: PETER C.  
BATAILLON, Judge. Reversed and remanded with directions.  

Jerrold L. Strasheim, of Baird Holm, L.L.P., for appellant.  

James E. Lang and Kathleen M. Foster, of Laughlin, Peterson 
& Lang, for appellee Eagle Run Square II, L.L.C.  

INBODY, Chief Judge, and CARLSON and MOORE, Judges.  

CARLSON, Judge.  
INTRODUCTION 

Eagle Run Square II, L.L.C. (Eagle Run), a Nebraska lim
ited liability company, brought an action in the district court 
for Douglas County to recover on a personal guaranty signed 
by Jack L. Irwin. The trial court found that the guaranty was 
ambiguous and allowed the jury to hear extrinsic evidence to
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determine the meaning of the guaranty. The jury subsequently 
determined that Irwin was liable to Eagle Run on the guaranty 
in the amount of $95,032.78. On appeal, Irwin contends that 
among other errors, the trial court erred in finding that the guar
anty was ambiguous. For the reasons stated below, we reverse, 
and remand with directions.  

BACKGROUND 
On November 16, 1999, Eagle Run and Lamar's Donuts 

International, Inc. (Lamar's), entered into a written lease 
whereby Eagle Run leased property in a shopping center near 
129th Street and Maple Road in Omaha, Nebraska, to Lamar's 
for a retail doughnut store. The lease required Lamar's to make 
monthly rental payments as well as payments for other charges.  
The lease had a guaranty agreement attached to it.  

The guaranty at issue was executed by Irwin as guarantor on 
October 11, 1999. Just below the title of the one-page docu
ment, before the text begins, the document reads, "TO: EAGLE 
RUN SQUARE II L.L.C." and, on the same line, "TENANT: 
LAMAR'S DONUTS INTERNATIONAL, INC." The first 
paragraph of the typed text reads as follows: 

For the purpose of inducing M & M Property Partners, 
(herein called "Owner") to enter into a Lease, dated 
September _ , 1999, with the tenant named above 
(herein called "Tenant"), the undersigned (herein called 
"Guarantor" whether one or more), jointly and severally, 
unconditionally guaranty the prompt and full payment of 
all rent to be paid by the Tenant, Paragraph # 3, and the 
performance by the Tenant of all the terms, conditions, 
covenants and agreements of the Lease irrespective of any 
invalidity or unenforceability of any provision thereof or 
the security therefore [sic].  

(Emphasis supplied.) On the executed copy, "September" is 
crossed out and "Oct" is handwritten in above it, along with 
"1 lh" in the space for the day. The guaranty sets forth other 
rights and obligations of the property owner and lease guaran
tor, and the final paragraph states that the guaranty "shall inure 
to the benefit of Owner." The guarantor is not named in the
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typed text of the document. At the bottom of the document, 
October 11, 1999, is filled in as the date the guaranty was 
executed, and it is signed by Irwin.  

On March 26, 2002, Eagle Run initiated a lawsuit against 
Lamar's and Irwin. The petition alleged that Lamar's had failed 
and refused to pay rental and other charges due under the 
November 16, 1999, lease for the months of November 2000 
through March 2002. The petition further alleged that Irwin 
executed a lease guaranty, attached to the lease, in which Irwin 
unconditionally guaranteed the payment of all rental and other 
charges due by Lamar's to Eagle Run under the lease and the 
performance by Lamar's of all the lease's terms, conditions, cov
enants, and agreements. The petition alleged that demand had 
been made upon Irwin under his personal guaranty for the pay
ment of such sums, but that such payment had not been made.  

On April 23, 2003, Irwin filed a motion for summary judg
ment alleging that the guaranty signed by Irwin on which Eagle 
Run based its cause of action against him does not inure to the 
benefit of Eagle Run or apply to the November 16, 1999, lease 
as claimed by Eagle Run, but, rather, by its own terms, inures 
to the benefit of M & M Property Partners and applies to an 
October 11, 1999, lease. The trial court ultimately overruled 
Irwin's motion on January 12, 2004.  

On June 5, 2003, Eagle Run filed a motion for summary judg
ment against Lamar's. On April 12, 2004, the trial court granted 
Eagle Run's motion and entered judgment against Lamar's in 
the amount of $84,084.10.  

On March 3, 2005, Eagle Run filed an amended complaint 
against Lamar's and Irwin, restating the allegations made in the 
initial petition but alleging that Lamar's had failed and refused 
to pay rent and other charges from November 2000 through the 
date of filing.  

On April 26, 2005, Eagle Run filed a second amended com
plaint, the operative complaint in this case, against Irwin only.  
The second amended complaint alleged that Lamar's was in 
default under the lease for failing to make rent payments as 
well as other payments due under the lease from November 
2000 through the date of filing. It further alleged that judgment 
had been entered in favor of Eagle Run and against Lamar's
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in the amount of $84,084.10, that additional amounts had 
become due and owing after the judgment was entered, and 
that no sums had been paid by Lamar's. The second amended 
complaint alleged that Irwin was liable for the default in lease 
payments and other charges by Lamar's pursuant to the lease 
guaranty executed by Irwin and attached to the lease, that 
demand for payment had been made, and that no payments had 
been made. Eagle Run prayed for judgment against Irwin in the 
amount of $95,032.78.  

A jury trial was held on August 1 through 3, 2005. Prior to 
the beginning of trial, the court addressed a motion in limine 
that Irwin had filed on February 7 which asked the court to 
prohibit any extrinsic evidence in regard to the guaranty. Irwin 
argued that the key terms of the guaranty were not ambiguous 
terms and that thus, evidence of the intention of the parties in 
signing the guaranty was irrelevant. The trial court overruled 
Irwin's motion in limine.  

During the trial, Eagle Run presented evidence to explain 
the parties' intent in regard to the guaranty. At the end of Eagle 
Run's evidence, Irwin made a motion for directed verdict, 
arguing several grounds, one of which was that the terms in 
the guaranty were not ambiguous. Irwin's motion for directed 
verdict was overruled. At the end of all the evidence, Irwin 
renewed his motion for directed verdict, which was overruled.  
Irwin also asked the court to put on the record its rulings as a 
matter of law in regard to whether the guaranty and lease were 
ambiguous. The trial court stated that it found that the guaranty 
was ambiguous and that the lease was unambiguous.  

The jury found that Irwin guaranteed the obligations of 
Lamar's under the lease between Eagle Run and Lamar's, and 
it rendered a verdict in favor of Eagle Run in the amount of 
$95,032.78. The trial court entered judgment on the verdict.  
The trial court also awarded Eagle Run prejudgment interest in 
the amount of $13,331.20.  

ASSIGNMENTS OF ERROR 
Irwin assigns that the trial court erred in (1) finding that 

the guaranty was ambiguous, (2) concluding that the guaranty 
and the lease should be considered and interpreted together,
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(3) overruling relevance objections to "evidence concerning 
the wrong [1]ease," (4) overruling Irwin's motions for directed 
verdict, (5) finding that there was sufficient competent evidence 
to establish that the guaranty was enforceable by Eagle Run 
and covered the lease between Eagle Run and Lamar's, (6) giv
ing certain instructions to the jury and refusing to give other 
instructions requested by Irwin, and (7) awarding prejudgment 
interest to Eagle Run.  

STANDARD OF REVIEW 
[1] The meaning of a contract and whether a contract is 

ambiguous are questions of law. Kluver v. Deaver, 271 Neb.  
595, 714 N.W.2d 1 (2006); Gary's Implement v. Bridgeport 
Tractor Parts, 270 Neb. 286, 702 N.W.2d 355 (2005).  

[2] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Id.  

ANALYSIS 
[3-5] Irwin's assignments of error include the trial court's 

finding that the guaranty was ambiguous. A court interpreting 
a contract must first determine as a matter of law whether the 
contract is ambiguous. Kluver v. Deaver supra. See Hillabrand 
v. American Fam. Mut. Ins. Co., 271 Neb. 585, 713 N.W.2d 
494 (2006). A contract written in clear and unambiguous lan
guage is not subject to interpretation or construction and must 
be enforced according to its terms. Kluver v. Deaver supra; 
Gary's Implement v. Bridgeport Tractor Parts, supra. A contract 
is ambiguous when a word, phrase, or provision in the contract 
has, or is susceptible of, at least two reasonable but conflicting 
interpretations or meanings. Kluver v. Deaver supra; Hillabrand 
v. American Fam. Mut. Ins. Co., supra.  

[6-9] A determination as to whether ambiguity exists in a 
contract is to be made on an objective basis, not by the subjec
tive contentions of the parties; thus, the fact that the parties 
have suggested opposing meanings of the disputed instrument 
does not necessarily compel the conclusion that the instrument 
is ambiguous. Ruble v. Reich, 259 Neb. 658, 611 N.W.2d 844 
(2000); Estate of Stine v. Chambanco, Inc., 251 Neb. 867, 560
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N.W.2d 424 (1997). If a contract is ambiguous, the meaning 
of the contract is a question of fact, and a court may consider 
extrinsic evidence to determine the meaning of the contract.  
Ruble v. Reich, supra; Plambeck v. Union Pacific RR. Co., 244 
Neb. 780, 509 N.W.2d 17 (1993). In contrast, the meaning of 
an unambiguous contract is a question of law. Ruble v. Reich, 
supra; Kropp v. Grand Island Pub. Sch. Dist. No. 2, 246 Neb.  
138, 517 N.W.2d 113 (1994). When a contract is unambigu
ous, the intentions of the parties must be determined from the 
contract itself. Id.  

[10] When the terms of the contract are clear, a court may not 
resort to rules of construction, and the terms are to be accorded 
their plain and ordinary meaning as the ordinary or reasonable 
person would understand them. Hillabrand v. American Family 
Mut. Ins. Co., supra; Guerrier v. Mid-Century Ins. Co., 266 
Neb. 150, 663 N.W.2d 131 (2003).  

[11,12] The instant case involves a guaranty, which is a type 
of contract by which a guarantor promises to make payment 
if the principal debtor defaults. See 780 L.L.C. v. DiPrima, 9 
Neb. App. 333, 611 N.W.2d 637 (2000), citing Northern Bank 
v. Dowd, 252 Neb. 352, 562 N.W.2d 378 (1997). A guaranty 
is interpreted using the same general rules as are used for 
other contracts. 780 L.L.C. v. DiPrima, supra, citing Spittler v.  
Nicola, 239 Neb. 972, 479 N.W.2d 803 (1992).  

[13-15] Further, Nebraska adheres to the rule of strict con
struction of guaranty contracts. Knox v. Cook, 233 Neb. 387, 
446 N.W.2d 1 (1989); In re Estate of Fischer, 227 Neb. 722, 
419 N.W.2d 860 (1988). When the meaning of a guaranty is 
ascertained, or its terms are clearly defined, the liability of the 
guarantor is controlled absolutely by such meaning and limited 
to the precise terms. See Knox v. Cook, supra, quoting Federal 
Deposit Ins. Corp. v. Heyne, 227 Neb. 291, 417 N.W.2d 162 
(1987). The Nebraska Supreme Court has also held that the 
liability of a guarantor is not to be enlarged beyond the strict 
terms of the contract. In re Estate of Fischer supra; Federal 
Deposit Ins. Corp. v. Heyne, supra.  

Knox v. Cook, supra, demonstrates that the terms of a guar
anty agreement alone identify and determine the scope of liabil
ity under the guaranty. In Knox, the plaintiffs leased premises
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for a term of 15 years to N Double C, Inc. The defendants 
were the sole shareholders of N Double C. The defendants had 

guaranteed rent under the lease by signing a guaranty which 
was attached to the lease. The lease provided that the defend
ants "'will guarantee the monthly payments as . . . set out [in 

the lease] until the property [t]herein described is re-leased or 

up to a term of thirty-six (36) months, whichever is sooner.' 
Id. at 388, 446 N.W.2d at 2. The guaranty differently provided 
that "[fin the event that [N Double C] should default under 
this lease agreement at any time during its term, the guaran
tors will guarantee the monthly payments set out in the original 
lease until the property is re-leased or up to a term of thirty-six 
(36) months, whichever is sooner." Id. at 389, 446 N.W.2d at 2 
(emphasis supplied).  

N Double C defaulted on the lease, and the plaintiffs brought 
suit against the defendants on the personal guaranty. The defend
ants contended that the language "'up to a term of thirty-six 
(36) months"' in the guaranty meant that the guaranty existed 
only for the first 36 months of the lease between the plaintiffs 
and N Double C, and not for 36 months after a default at any 
time during the lease term. Id. at 390, 446 N.W.2d at 3. The 
trial court concluded that the guaranty's language "'up to a 
term of thirty-six (36) months"' was ambiguous and allowed 
the defendants to testify concerning their intention for the guar
anty. Id. At the conclusion of trial, the trial court concluded that 
the phrase "'up to a term of thirty-six months"' meant the 36 
months starting at the beginning of the lease term and did not 
mean 36 months starting at any time that N Double C defaulted 
on the lease. Id. Since more than 3 years had elapsed from the 

beginning of the lease before the default, the trial court dis
missed the action.  

The Nebraska Supreme Court reversed. It held that the 

guaranty standing alone governed the scope of the guaranteed 
liability and that the language in the guaranty was unambiguous.  
It found that the guaranty's provision limiting the defendants' 
liability to "'a term of thirty-six (36) months"' clearly referred 
to the period of the defendants' liability after N Double C's 
default on the lease from the plaintiffs. Id. at 392, 446 N.W.2d 
at 4. The court found that while the defendants pointed out that
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the lease provision regarding a guaranty did not include the 
language "'at any time during its term,'" it could not ignore 
that "the terms of the defendants' guaranty for performance of 
the lease, not the terms of the lease, identify and determine the 
scope of the defendants' personal liability under their guaranty." 
Knox v. Cook, 233 Neb. 387, 393, 446 N.W.2d 1, 5 (1989). The 
court further stated: 

"The debtor is not a party to the guaranty, and the 
guarantor is not a party to the principal obligation. The 
undertaking of the former is independent of the promise 
of the latter and the responsibilities which are imposed by 
the contract of guaranty differ from those created by the 
contract to which the guaranty is collateral." 

Id., quoting National Bank of Commerce Trust & Say. Assn. v.  
Katleman, 201 Neb. 165, 266 N.W.2d 736 (1978).  

Similarly, in National Bank of Commerce Trust & Say. Assn.  
v. Katleman, supra, the defendants signed a commitment let
ter and guaranty agreement guaranteeing a loan extended by 
the plaintiff bank to Boetel & Co.- and Boetel Properties, Inc.  
The plaintiff brought an action to enforce payment by the 
guarantors. The trial court instructed the jury that the contract 
between the plaintiff and the defendants consisted only of the 
commitment letter and the guaranty. The jury returned a verdict 
in favor of the defendants. The plaintiff argued on appeal that 
it was prejudicial error for the court to have excluded the loan 
agreement in the instruction of what constituted the contract 
between the parties. The Nebraska Supreme Court found that 
the evidence fully supported the instruction that the contract at 
issue was composed of the commitment letter and the guaranty 
agreement, because those were the only two documents signed 
by the defendants and they were aware only of the provisions 
of those documents. The court determined that the commitment 
letter and the guaranty agreement were the only two documents 
that composed the defendants' agreement with the plaintiff.  

Based on Knox v. Cook, supra, and National Bank of 
Commerce Trust & Say. Assn. v. Katleman, supra, the scope 
of Irwin's liability under the guaranty is determined solely by 
the terms of the guaranty. The guaranty is the only agreement 
signed by Irwin. Irwin is not a party to the lease between Eagle
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Run and Lamar's. The undertaking of Irwin in the guaranty is 

independent of the undertaking of Eagle Run and Lamar's under 

the lease.  
Applying the foregoing rules of construction or interpreta

tion for a document, we conclude as a matter of law that the 

guaranty in the present case is unambiguous. The guaranty 
refers to "M & M Property Partners," and only "M & M 

Property Partners," as the "Owner." Given its plain meaning 
as an ordinary, average reasonable person would understand it, 

the phrase "M & M Property Partners" is not ambiguous, as it 

has only one reasonable meaning-an entity known as M & M 

Property Partners. The language in the first paragraph of the 

guaranty which states that it was made "[flor the purpose of 

inducing M & M Property Partners, (herein called 'Owner')[,] 
to enter into a Lease" also only has one reasonable meaning, 
that being that M & M Property Partners was the owner enter

ing into a lease with Lamar's, the tenant. Similarly, the con

cluding language that the guaranty "shall inure to the benefit 

of Owner" is clear that the guaranty inures to the benefit of 

M & M Property Partners. The language in the guaranty clearly 

sets forth that Irwin was guaranteeing a lease between M & M 

Property Partners and Lamar's, and not between Eagle Run and 

Lamar's. M & M Property Partners is the entity identified as 

the "Owner" that is entering into a lease with Lamar's, and it is 

the entity to which the guaranty runs.  
Eagle Run argues that the phrase "TO: EAGLE RUN 

SQUARE II L.L.C." at the top of the guaranty, in conjunction 
with the use of the phrase "M & M Property Partners," creates 

ambiguity in that the two phrases are susceptible of two reason

able but conflicting meanings regarding to whom the guaranty 
runs. Eagle Run relies on 780 L.L.C. v. DiPrima, 9 Neb. App.  

333, 611 N.W.2d 637 (2000), in support of its argument. In 780 

L.L.C., the plaintiff entered into a lease for commercial prop

erty with M.B.D. Midwest, Inc. A guaranty was also executed 

by the defendant, the president of M.B.D. Midwest. After 

M.B.D. Midwest defaulted on the lease, the plaintiff brought 
an action seeking to enforce the guaranty against the defend

ant. Trial was held, and extrinsic evidence regarding discus

sions that occurred prior to the execution of the guaranty was
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admitted. The defendant took the position that he executed the 
guaranty in his capacity as president of M.B.D. Midwest and 
not personally, since when he executed the document entitled 
"'Personal Guarantee,"' he executed it by inserting "'Pres"' 
after his signature and wrote in the name and address of the 
corporation under his signature. Id. at 335-36, 611 N.W.2d at 
641-42. After hearing the evidence, the trial court entered judg
ment in favor of the plaintiff.  

On appeal, this court determined that the title on the guaranty 
was inconsistent with the manner in which the defendant signed 
the document and that the document was therefore ambiguous.  
We held that such an inconsistency regarding the capacity in 
which a defendant signs a guaranty creates an ambiguity which 
permits the admission of extrinsic evidence to explain the true 
intent of the parties.  

However, the 780 L.L.C. v. DiPrima case is distinguish
able from the present case. The language "TO: EAGLE RUN 
SQUARE II L.L.C." does not create an inconsistency as to what 
entity is identified as the "Owner" in the guaranty agreement.  
There is no uncertainty that M & M Property Partners is the 
owner and no uncertainty that the guaranty inures to the benefit 
of M & M Property Partners. The "TO: EAGLE RUN SQUARE 
II L.L.C." language does not identify Eagle Run's role or how 
it ties into the guaranty. This is the only reference to Eagle Run 
in the entire document. Most importantly, the sole reference to 
Eagle Run does not refer to Eagle Run as owner or lessor. Such 
a reference could create an inconsistency within the guaranty, 
but such is not the case we are faced with. The guaranty is not 
inconsistent and, thus, not ambiguous regarding to whom the 
guaranty runs or who the "Owner" is.  

Accordingly, we conclude that the trial court erred as a 
matter of law in determining that the guaranty was ambigu
ous. The terms of the guaranty are clear that M & M Property 
Partners is the owner identified in the guaranty, that Irwin was 
guaranteeing a lease between M & M Property Partners and 
Lamar's, and that the guaranty runs to the benefit of M & M 
Property Partners.  

We further address what effect an assignment of rights by 
M & M Property Partners to Eagle Run has on Eagle Run's
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ability to hold Irwin liable on the lease between Eagle Run and 
Lamar's. The record before us contains a document in which 
M & M Property Partners "assigns all of its right, title and 
interest that it has under the Lease Guaranty dated October 
11, 1999," to Eagle Run. The guaranty allows for such an 
assignment within its terms. Specifically, it provides: "If any 
obligation or liability of [Lamar's] guaranteed hereby should 
be assigned by [M & M Property Partners], this Guaranty will 
inure to the benefit of [M & M Property Partners'] assignee to 
the extent of such assignment . . . ." 

We conclude that the assignment is a nullity because 
M & M Property Partners had no rights to assign. Any rights 
that M & M Property Partners had to assign would stem from a 
lease between M & M Property Partners and Lamar's. There is 
nothing in the record to indicate that a lease between M & M 
Property Partners and Lamar's exists. M & M Property Partners 
has no interest to assign in the lease between Eagle Run and 
Lamar's. Thus, the assignment does not affect and is unrelated 
to the lease between Eagle Run and Lamar's. Accordingly, 
Eagle Run gets nothing from the assignment and the assignment 
does not affect Eagle Run's ability to hold Irwin liable on the 
lease between Eagle Run and Lamar's.  

CONCLUSION 
We determine that the guaranty executed by Irwin was unam

biguous as a matter of law. Therefore, we conclude that the trial 
court erred in overruling Irwin's motion for directed verdict on 
that basis. Accordingly, we reverse the order of the trial court 
denying Irwin's motion for directed verdict and remand the 
cause to the district court with directions to vacate the judgment 
entered upon the jury's verdict and to enter judgment granting 
Irwin's motion for directed verdict.  

REVERSED AND REMANDED WITH DIRECTIONS.
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PAPIO-MISSOURI RIVER NATURAL RESOURCES DISTRICT, 
APPELLANT, V. WILLIE ARP FARMS, INC., AS 

SUBSTITUTE FOR BRENT ARP, APPELLEE.  

739 N.W.2d 776 

Filed October 2, 2007. No. A-05-1387.  

1. Eminent Domain: Verdicts: Appeal and Error. A condemnation action is 
reviewed as an action at law, in connection with which a verdict will not be dis
turbed unless it is clearly wrong.  

2. Eminent Domain: Appeal and Error. Neb. Rev. Stat. § 76-717 (Reissue 2003) 
states that in an appeal from the award of appraisers in a condemnation proceed
ing, the appeal shall be tried de novo in the district court.  

3. Eminent Domain: Final Orders: Appeal and Error. Neb. Rev. Stat. § 76-718 
(Reissue 2003) provides that after entry of final judgment in the district court on 
the appeal, a certified copy thereof shall be prepared and transmitted by the clerk 
of the district court to the county judge.  

4. Eminent Domain: Damages. The securing of an appraisal of damages by 
appraisers appointed by the county judge is an administrative act as distinguished 
from a judicial proceeding.  

5. Eminent Domain: New Trial: Pleadings: Appeal and Error. The method of 
appeal from the award of appraisers in a condemnation proceeding is procedural 
only and contemplates a complete new trial upon pleadings to be filed as in the 
case of an appeal from the county court.  

6. Eminent Domain. A condemnee cannot be "forced" on a condemnor seeking to 
acquire land by eminent domain.  

7. . When the condemnation of land is effected by judicial decree, failure to 
designate in the petition and to make a party respondent the owner of any interest 
in the land taken whose title appears of record or is otherwise ascertainable on 
reasonable inquiry renders the proceedings ineffectual to transfer such interest to 
the condemning party.  

8. Eminent Domain: Words and Phrases. Inverse condemnation has been character
ized as an action or eminent domain proceeding initiated by the property owner 
rather than the condemnor, and has been deemed to be available where private 
property has been actually taken for public use without formal condemnation pro
ceedings and where it appears that there is no intention or willingness of the taker 
to bring such proceedings.  

9. Eminent Domain: Constitutional Law. While the property owner in an inverse 
condemnation action cannot compel the return of the property taken, because of 
the eminent domain power of the condemnor, he has a constitutional right, as a 
substitute, to just compensation for what was taken.  

10. Eminent Domain: Appeal and Error. A condemnee who does not appeal is 
bound by his award, because it has the effect of a judgment if unappealed from.  

11. Appeal and Error: Words and Phrases. Plain error exists where there is an error, 
plainly evident from the record but not complained of at trial, which prejudicially 
affects a substantial right of a litigant and is of such a nature that to leave it

984



PAPIO-MISSOURI RIVER NRD v. WILLIE ARP FARMS 985 

Cite as 15 Neb. App. 984 

uncorrected would cause a miscarriage of justice or result in damage to the integ

rity, reputation, and fairness of the judicial process.  
12. Appeal and Error. Plain error may be asserted for the first time on appeal or be 

noted by an appellate court on its own motion.  

13. Summary Judgment. Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no genuine issue as to any 

material fact or as to the ultimate inferences that may be drawn from those facts 

and that the moving party is entitled to judgment as a matter of law.  

Appeal from the District Court for Washington County: DARVID 

D. QUIST, Judge. Reversed and remanded with directions.  

Paul F. Peters, P.C., L.L.O., of Taylor, Peters & Drews, 
for appellant.  

Gregory P. Drew and David V. Drew, of Drew Law Firm, 
for appellee.  

IRWIN, SIEVERS, and CASSEL, Judges.  

SIEVERS, Judge.  
Papio-Missouri River Natural Resources District (Papio

Missouri) appeals from the decision of the district court for 
Washington County which granted Brent Arp's motion to sub
stitute Willie Arp Farms, Inc., as condemnee in Papio-Missouri's 
appeal from the county court award made to Brent for the taking 
of certain farm property in an eminent domain proceeding. We 
find that the district court improperly allowed Willie Arp Farms 
to be substituted for Brent as condemnee, and we therefore 
vacate the jury's award to Willie Arp Farms.  

FACTUAL AND PROCEDURAL BACKGROUND 
This case involves a Washington County farm owned by 

Wright Investments, Inc., and leased to Willie Arp Farms. The 
verbal lease is for a 50-50 crop share and automatically renews 
every year without either party taking any action. Willie Arp, 
individually, began farming the land in the late 1950's. Willie 
Arp Farms was established in 1975. Willie Arp Farms consisted 
of Willie, his wife, and their son, Brent. After Willie's death, 
Brent and his mother continued as shareholders. Brent is the 
vice president and treasurer of Willie Arp Farms, and Brent is 
also the only employee of Willie Arp Farms.
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The leased land became part of an eminent domain proceed
ing in May 2001. On May 16, Papio-Missouri filed its "Petition 
for Appointment of Appraisers," naming Wright Investments as 
the sole condemnee. The amended petitions for appointment of 
appraisers, filed on June 4 and 6, also named "Brent Arp, ten
ant," as a condemnee. The county court "Report of Appraisers" 
was filed on July 2. By reason of the taking of the property by 
Papio-Missouri, Wright Investments was awarded the sum of 
$630,233 and Brent was awarded the sum of $10,096.  

On July 19, 2001, Papio-Missouri filed its notice of appeal 
from the report of the appraisers. On November 30, Papio
Missouri filed its petition on appeal, alleging that the awards 
made by the board of appraisers "greatly exceeded" the dam
ages sustained by Wright Investments and Brent as a result of 
the taking. Papio-Missouri's appeal from the $630,233 award to 
Wright Investments was subsequently settled without trial and 
is not part of this appeal.  

On March 4, 2002, Brent filed his answer to the petition on 
appeal and admitted the petition's allegations that the condemned 
property was leased by Brent. Brent asked that the district court 
award him (1) damages arising out of the taking and (2) attorney 
fees pursuant to Neb. Rev. Stat. § 76-720 (Reissue 2003).  

In a deposition taken November 20, 2002, Brent testified that 
Willie Arp Farms was the farm tenant of the subject property 
for the 2001 fiscal year. Brent testified that he is the vice presi
dent, the treasurer, and an employee of Willie Arp Farms. On 
December 13, Papio-Missouri filed a motion for summary judg
ment against Brent, alleging that there was no genuine issue as 
to any material fact and that Papio-Missouri was entitled to "an 
adjudication as a matter of law" because Brent "did not have a 
leasehold or other compensable interest in the property taken or 
involved in this case." On January 6, 2003, Brent filed a "Motion 
to Substitute Defendant," asking the court for an order substitut
ing Willie Arp Farms for Brent as condemnee. On March 14, 
the district court filed its order (1) sustaining Brent's motion to 
substitute defendant and (2) overruling Papio-Missouri's motion 
for summary judgment.  

On April 14, 2003, Papio-Missouri filed a "Motion for Leave 
to File Amended Petition on Appeal" that would have deleted
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the previous allegation that the property was under lease to 
Brent and instead would have alleged that Brent was not the 
tenant and had no interest in the property taken. In its order 
filed on May 29, the district court found that the order of March 
14, 2003, was not intended to create a new cause of action, but 
merely allowed a substitution of parties. Thus, the district court 
denied Papio-Missouri's motion to file an amended petition 
on appeal.  

On March 3, 2004, Papio-Missouri filed an amended motion 
in limine asking the court for an order prohibiting Brent, or 
Willie Arp Farms, from introducing evidence of, or in any way 
referring to, crop damages. On March 16, Willie Arp Farms 
filed a motion in limine asking the court for an order prohibiting 
Papio-Missouri from (1) producing any evidence regarding crop 
production after the date of taking, June 6, 2001, and (2) produc
ing any evidence in any way implying that Willie Arp Farms was 
not entitled to the full compensation determined to be due for 
tenant's interest. In an order filed on May 25, 2004, the district 
court found that "each of the pending motions in limine should 
be, and hereby is, overruled." 

Immediately prior to trial on May 18, 2005, Willie Arp Farms 
orally renewed its motion in limine, asking that "all parties be 
prohibited from introducing any evidence of actual crop pro
duction for the years 2001 and subsequent," because "the law 
indicates that damages have to be assessed as of the date of the 
filing of the condemnation petition, which in this case was June 
6th of 2000." The district court sustained Willie Arp Farms' 
motion in limine.  

Trial was held on May 18, 2005. Papio-Missouri's motion for 
directed verdict was overruled by the district court orally and in 
the court's minutes. A jury verdict "for the Condemnee" (which, 
by the time of trial, was Willie Arp Farms) was rendered on 
May 18 in the amount of $14,000. The district court accepted 
the verdict and entered judgment thereon.  

On May 20, 2005, Papio-Missouri filed a motion for judg
ment notwithstanding the verdict, reasoning as follows: (1) The 
evidence showed that Brent did not have a leasehold or other 
interest in the property taken by Papio-Missouri in the eminent 
domain proceedings, and therefore, Brent was not entitled to the
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award of $10,096, and (2) Willie Arp Farms had the burden of 
proof, and there was no evidence of damages from the taking 
upon which the jury could have properly proceeded to find a 
verdict for more than nominal damages. On July 20, the district 
court entered an order overruling Papio-Missouri's motion for 
judgment notwithstanding the verdict.  

On October 14, 2005, the district court ordered Papio-Missouri 
to pay attorney fees in the amount of $11,500.14 to the attorney 
for the "[c]ondemnee." Papio-Missouri now appeals.  

ASSIGNMENTS OF ERROR 
Papio-Missouri alleges that the district court erred in (1) sus

taining condemnee Brent's motion to substitute defendant and 
permitting Willie Arp Farms to substitute for condemnee Brent 
in Papio-Missouri's appeal from the county court award made 
to condemnee Brent, (2) refusing to allow Papio-Missouri to 
amend its petition on appeal, (3) overruling Papio-Missouri's 
motion in limine and permitting Willie Arp Farms to offer evi
dence of fictional or theoretical damages to the crops growing 
on the condemned property as of the date of the filing of the 
eminent domain proceedings, (4) sustaining Willie Arp Farms' 
motion in limine and prohibiting Papio-Missouri from introduc
ing evidence that the crops growing on the condemned property 
as of the date of the filing of the eminent domain proceedings 
were subsequently harvested by Willie Arp Farms, (5) overrul
ing Papio-Missouri's motions for directed verdict and judgment 
notwithstanding the verdict, and (6) awarding attorney fees to 
the attorney for the "condemnee." 

STANDARD OF REVIEW 
[1] A condemnation action is reviewed as an action at law, in 

connection with which a verdict will not be disturbed unless it 
is clearly wrong. Curry v. Lewis & Clark NRD, 267 Neb. 857, 
678 N.W.2d 95 (2004).  

ANALYSIS 
[2-5] In an appeal from the award of appraisers in a condem

nation proceeding, "[tihe appeal shall be tried de novo in the 
district court." Neb. Rev. Stat. § 76-717 (Reissue 2003). "After 
entry of final judgment in the district court on the appeal, a
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certified copy thereof shall be prepared and transmitted by the 
clerk of the district court to the county judge." Neb. Rev. Stat.  
§ 76-718 (Reissue 2003). Though it was decided under a prior 
statute, we take note of Jensen v. Omaha Public Power Dist., 
159 Neb. 277, 283, 66 N.W.2d 591, 596 (1954), wherein the 

Nebraska Supreme Court said: 
It is well established, in an action of this kind, the func

tion of the county court is as described in Higgins v. Loup 
River Public Power Dist., 157 Neb. 652, [657, 661,] 61 
N. W. 2d 213, [216, 218 (1953),] as follows: "The proce
dure in the county court contemplates an informal hearing 
by the appraisers, a view of the lands, no record of the 
testimony, and a report of damages assessed to be filed 

subject only to the right of appeal, not to confirmation by 
the appointing court. . . . On appeal to the district court 

from the appraisement of damages, if other issues than 

the question of damages are involved, they must be pre
sented by proper pleadings." See, also, Scheer v. Kansas
Nebraska Natural Gas Co., 158 Neb. 668, 64 N. W. 2d 
333 [(1954)].  

The securing of an appraisal of damages by appraisers 
appointed by the county judge is an administrative act as 
distinguished from a judicial proceeding. The method of 
appeal is procedural only and contemplates a complete 
new trial upon pleadings to be filed as in the case of an 

appeal from the county court. The present appeal statute 
contemplates the filing of pleadings and the framing of 
issues for the first time in the judicial proceedings in the 
district court. See Scheer v. Kansas-Nebraska Natural Gas 
Co., supra.  

Therefore, we now review the district court's "new trial" of the 
eminent domain proceedings in this case.  

Substitution of Parties.  
Brent was listed as the tenant of the subject property from 

the time the amended petitions for appointment of appraisers 
were filed on June 4 and 6, 2001. During its appeal to the dis

trict court, Papio-Missouri discovered that Willie Arp Farms, 
and not Brent, was the tenant of the subject property in this
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case. In a deposition taken November 20, 2002, Brent testified 
that Willie Arp Farms was the farm tenant of the subject prop
erty for the 2001 fiscal year. Brent testified that he is the vice 
president, the treasurer, and an employee of Willie Arp Farms.  
Following the deposition, on December 13, Papio-Missouri 
filed a motion for summary judgment against Brent, alleging 
that there was no genuine issue as to any material fact and that 
Papio-Missouri was entitled to "an adjudication as a matter of 
law" because Brent "did not have a leasehold or other compen
sable interest in the property taken or involved in this case." 
Brent subsequently filed a "Motion to Substitute Defendant," 
asking the court for an order substituting Willie Arp Farms 
for Brent as condemnee. The district court sustained Brent's 
motion to substitute defendant and overruled Papio-Missouri's 
motion for summary judgment. Papio-Missouri argues that the 
district court erred in sustaining condemnee Brent's motion to 
substitute defendant and in permitting Willie Arp Farms to sub
stitute for condemnee Brent in Papio-Missouri's appeal from 
the county court award made to condemnee Brent.  

Papio-Missouri argues that the district court should not have 
allowed Willie Arp Farms to be substituted for Brent, because 
it was up to Papio-Missouri to condemn the interest of Willie 
Arp Farms if Papio-Missouri so desired, and that the district 
court could not compel Papio-Missouri to condemn the inter
est of Willie Arp Farms. Furthermore, Papio-Missouri submits 
that since the taking did not include Willie Arp Farms as a 
named condemnee, Papio-Missouri did not extinguish whatever 
interest Willie Arp Farms had in the property taken, and that 
if Willie Arp Farms felt it sustained damages as a result of the 
taking, Willie Arp Farms could pursue a cause of action against 
Papio-Missouri for inverse condemnation.  

Papio-Missouri argues that Brent's award and any award 
involving Willie Arp Farms would be completely separate and 
distinct matters under Nebraska law. In support of its position, 
Papio-Missouri cites the proposition in Grace Land & Cattle 
Co. v. Tri-State G. & T Assn., Inc., 191 Neb. 663, 665, 217 
N.W.2d 184, 186 (1974), that "the awards to the various con
demnees are several and should be separately determined by the 
appraisers in their report."
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[6,7] We agree with Papio-Missouri that a condemnee can
not be "forced" on it. In Consumers Public Power District v.  
Eldred, 146 Neb. 926, 942, 22 N.W.2d 188, 197 (1946), the 
Nebraska Supreme Court said: 

In Nichols on Eminent Domain, (2d ed.) Vol. 2, Par. 403, 
p. 1074, it is said: "It is the duty of a corporation seeking 
to acquire land by eminent domain to ascertain the state of 
the title so that it may designate in its petition and make 
parties respondent or defendant all persons or corporations 
having any such interest in the property sought to be taken 
as will entitle them under the constitution or laws of the 
state to compensation for the taking." 

The effect, according to Nichols, Eminent Domain, (2d 
ed.) Vol. 2, Par. 404, p. 1075, is that: "It is generally held 
that, when the condemnation of land is effected by judicial 
decree, failure to designate in the petition and to make a 
party respondent the owner of any interest in the land taken 
whose title appears of record or is otherwise ascertainable 
on reasonable inquiry renders the proceedings ineffectual 
to transfer such interest to the condemning party . . . ." 

[8,9] Papio-Missouri had the right to decide whose interest 
it would condemn. Because Papio-Missouri did not choose to 
condemn Willie Arp Farms' interest in the property, Willie Arp 
Farms remained the "owner" and "possessor" of whatever inter
est it had in the land at issue-which interest the record sug
gests was at best a tenant's interest in growing crops. If Willie 
Arp Farms was damaged by Papio-Missouri's taking of Wright 
Investments' interest in the land, then Willie Arp Farms has the 
right to pursue a cause of action against Papio-Missouri for 
inverse condemnation to collect such damage. Inverse condem
nation has been characterized as an action or eminent domain 
proceeding initiated by the property owner rather than the 
condemnor, and has been deemed to be available where private 
property has been actually taken for public use without formal 
condemnation proceedings and where it appears that there is no 
intention or willingness of the taker to bring such proceedings.  
Krambeck v. City of Gretna, 198 Neb. 608, 254 N.W.2d 691 
(1977). While the property owner cannot compel the return of 
the property taken, because of the eminent domain power of the
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condemnor, he has a constitutional right, as a substitute, to just 
compensation for what was taken. Id.  

We note that in its brief, Willie Arp Farms relies on Neb. Rev.  
Stat. § 25-852 (Reissue 1995) and the case law related to such 
statute in support of its position that the district court correctly 
allowed Willie Arp Farms to be substituted for Brent, the named 
condemnee. However, § 25-852 was repealed by 2002 Neb.  
Laws, L.B. 876, operative January 1, 2003. And, "[w]here there 
has been an amendment to a statute which was a procedural 
change and not a substantive change, upon the effective date of 
the amendment, it is binding upon a tribunal." Jackson v. Branick 
Indus., 254 Neb. 950, 956, 581 N.W.2d 53, 56 (1998). Brent did 
not file his motion to substitute until January 6, 2003, 6 days 
after § 25-852 had been repealed. Thus, he could not rely on 
such statute to substitute Willie Arp Farms for himself as con
denee in the appeal. Thus, the repealed statute, § 25-852, and 
precedent utilizing it do not support the district court's action.  

Plain Error 
[10-12] Although not assigned as error by Papio-Missouri, 

we necessarily must examine whether the district court commit
ted plain error when it overruled Papio-Missouri's motion for 
summary judgment, because the erroneous substitution has the 
effect of making Brent a party who holds an appraiser's award 
of $10,096-an appraiser's award has the effect of a judgment.  
See Grace Land & Cattle Co. v. Tri-State G. & T Assn., Inc., 
191 Neb. 663, 217 N.W.2d 184 (1974) (condemnee who does 
not appeal is bound by his award, because it has effect of judg
ment if unappealed from). Plain error exists where there is an 
error, plainly evident from the record but not complained of at 
trial, which prejudicially affects a substantial right of a litigant 
and is of such a nature that to leave it uncorrected would cause a 
miscarriage of justice or result in damage to the integrity, reputa
tion, and fairness of the judicial process. Zwygart v. State, 270 
Neb. 41, 699 N.W.2d 362 (2005). Plain error may be asserted 
for the first time on appeal or be noted by an appellate court on 
its own motion. Id.  

Papio-Missouri filed a motion for summary judgment against 
Brent, alleging that there was no genuine issue as to any material
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fact and that Papio-Missouri was entitled to "an adjudication as 
a matter of law" because Brent "did not have a leasehold or 
other compensable interest in the property taken or involved in 
this case." The district court overruled Papio-Missouri's motion 
for summary judgment at the same time that it granted Brent's 
motion to substitute Willie Arp Farms as condemnee. At the 
time that the district court ruled on Papio-Missouri's motion for 
summary judgment, the court had in its possession the follow

ing: (1) Brent's affidavit stating that Willie Arp Farms was the 
tenant of the condemned real estate; (2) the affidavit of Stave 
Wright, a principal in Wright Investments, stating that "at all 
times material Willie Arp Farms . . . has been the tenant of the 

farm ground involved in the condemnation"; and (3) Brent's 

deposition, in which he testified that Willie Arp Farms was the 
farm tenant of the subject property for the 2001 fiscal year.  

[13] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no gen
uine issue as to any material fact or as to the ultimate infer
ences that may be drawn from those facts and that the mov
ing party is entitled to judgment as a matter of law. Cerny v.  

Longley, 270 Neb. 706, 708 N.W.2d 219 (2005). It is clear from 
the two affidavits and the deposition that Willie Arp Farms, 
not Brent, was the tenant of the farm ground involved in the 
condemnation. Thus, there was not a genuine issue of material 
fact and Papio-Missouri was entitled to judgment as a matter of 
law regarding its claim that Brent "did not have a leasehold or 
other compensable interest in the property taken or involved in 
this case." The district court's failure to grant Papio-Missouri's 
motion for summary judgment with respect to Brent was plain 
error, and of course, such error naturally followed from the 
improper substitution of Willie Arp Farms for Brent.  

Remaining Assignments of Error.  
Because we have already found that neither Brent nor Willie 

Arp Farms was a proper party to this case, we need not address 

Papio-Missouri's remaining assignments of error, save the award 
of attorney fees to the attorney for the "condemnee." See Eicher 
v. Mid America Fin. Invest. Corp., 270 Neb. 370, 702 N.W.2d 
792 (2005) (appellate court is not obligated to engage in analysis
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which is not needed to adjudicate case and controversy before it).  
Having concluded that neither Brent nor Willie Arp Farms was 
a proper party, we find that neither would be entitled to attorney 
fees. Therefore, we vacate the district court's October 14, 2005, 
award of attorney fees to the attorney for the "condemnee." 

CONCLUSION 
For the reasons stated above, we find the district court 

improperly allowed Willie Arp Farms to be substituted for 
Brent as condemnee. We therefore vacate the jury's award to 
Willie Arp Farms. We also find that it was plain error for the 
district court to deny Papio-Missouri's motion for summary 
judgment regarding Brent.  

Furthermore, because Papio-Missouri's motion for summary 
judgment against Brent should have been sustained and the sub
stitution of Willie Arp Farms for Brent was improper, neither 
Brent nor Willie Arp Farms was entitled to an award of attorney 
fees. Therefore, we vacate the district court's October 14, 2005, 
award of attorney fees to the attorney for the "condemnee." 

Consequently, we remand the cause to the district court with 
directions to vacate the jury's award to Willie Arp Farms, to 
vacate the award of attorney fees, and to enter summary judg
ment in favor of Papio-Missouri and against Brent.  

REVERSED AND REMANDED WITH DIRECTIONS.
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