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MIKE ROSELAND ET AL., APPELLEES AND CROSS-APPELLANTS,
V. STRATEGIC STAFF MANAGEMENT, INC., APPELLANT
AND CROSS-APPELLEE.

708 N.W.2d 841

Filed January 24, 2006. No. A-04-627.

1. Appeal and Error. To be considered by an appellate court, an alleged error must be
both specifically assigned and specifically argued in the brief of the party asserting
the error.

2. Statutes: Appeal and Error. Statutory interpretation is a matter of law in connection
with which an appellate court has an obligation to reach an independent, correct con-
clusion irrespective of the determination made by the court below.

Appeal from the District Court for Douglas County: RICHARD
J. SPETHMAN, Judge. Reversed.

Jeffrey A. Silver for appellant.

Mary L. Hewitt, of McGill, Gotsdiner, Workman & Lepp,
P.C, L.L.O,, for appellees.

InBoDY, Chief Judge, and IrwiN and MOORE, Judges.

MOORE, Judge.
INTRODUCTION

Strategic Staff Management, Inc. (Strategic), appeals the deci-
sion of the Douglas County District Court finding that Mike
Roseland, Tim Brotzki, Tom Lentz, and Loyce Meister (formerly
known as Loyce Farnan), hereinafter referred to collectively as
“the appellees,” were entitled to be compensated for accrued but
unused vacation time in the amount of $8,788.29 plus attorney
fees of $2,197.07. The appellees have cross-appealed, contending
that the district court erred in denying their request for attorney
fees in excess of the statutory minimum and in denying their
request for an additional recovery of one to two times the amount
of unpaid wages to be placed in a fund to be distributed to the
common schools of Nebraska.

STATEMENT OF FACTS
Strategic is a Nebraska corporation engaged in leasing em -
ployees. The appellees have all been employees of Strategic
as follows: Roseland was president, Lentz was vice president,
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Brotzki was director of client services, and Meister was a mar-
keting assistant.

In May 1998, Roseland, Brotzki, and Lentz each voluntarily
submitted a notice of resignation of employment with Strategic.
In July, Meister voluntarily submitted her notice of resignation
of employment with Strategic. At the time of the voluntary res-
ignations, the appellees had the following weeks of accrued
vacation time: Roseland and Brotzki each had 3 weeks, Lentz
had 1 week, and Meister had 2 weeks. Strategic did not pay the
appellees for their accrued vacation time. In March 2000, the
appellees each sent letters demanding payment for their unused
vacation time, which Strategic has refused to pay.

On April 21, 2000, the appellees filed a lawsuit seeking judg-
ment against Strategic in the amount of $8,788.29 under the
Nebraska Wage Payment and Collection Act, Neb. Rev. Stat.
§§ 48-1228 to 48-1232 (Reissue 2004). They also sought an
award of all costs, reasonable attorney fees of not less than 25
percent of unpaid wages, an additional recovery of one to two
times the amount of unpaid wages to be placed in a fund to be
distributed to the common schools of Nebraska, and such other
further relief as the court deemed just and proper.

On the day of trial, the parties agreed to submit the matter to
the court upon the following stipulated facts: At the time of the
resignations, each party had accrued vacation time, and each
party’s salary or rate of pay was accurately listed in the petition.
Roseland was requesting 3 weeks of accrued vacation pay val-
ued at $4,038.45, Brotzki was requesting 3 weeks of accrued
vacation pay valued at $2,307.69, Lentz was requesting 1 week
of accrued vacation pay valued at $1,346.15, and Meister was
requesting 2 weeks of accrued vacation pay valued at $1,096.

Additionally, various exhibits were received into evidence.
Exhibits established that Strategic’s employee handbook pro-
vides that for regular full-time employees, “[t]he amount of paid
vacation time employees receive each year increases with the
length of their employment.” After 1 year of continuous service,
employees are eligible for 1 week of paid vacation. After 2 years
of continuous service, employees are eligible for 2 weeks of paid
vacation. After 5 years of continuous service, employees are
eligible for 3 weeks of paid vacation. According to Strategic’s
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employee handbook, “[y]Jour year of service begins on your hire
date; i.e. if you began employment on April 15, you would be
eligible for one week of vacation on April 15 of the following
year, etc.”

Exhibits established that the benefit modification policies and
procedures incorporated into Strategic’s employee handbook as
of November 1, 1997, provided: “In the event that available va-
cation is not used by the end of the benefit year, it will not be
carried over. Upon termination, employees will not be paid for
unused vacation time.” (Emphasis in original.) A revision made
in April 1998 states: “Accrued but unused vacation will not be
carried over from year to year. Upon resignation or termina-
tion, employees will not be paid for vacation time available.”
(Emphasis in original.) It is undisputed that with regard to vaca-
tion pay, the exhibits set forth the policies in force at the time of
resignation. Strategic’s employee handbook also states: “In the
event any statement or policy in this handbook conflicts with
state or federal laws, it shall be deemed automatically amended
to comply with all such state or federal laws.”

Also admitted into evidence was an affidavit from the appel-
lees’ counsel setting forth that attorney fees and costs through
September 30, 2003, were $7,323.87. The affidavit further set
forth:

This simple wage and hour matter has been unusually time
consuming and costly in that [Strategic’s] actions in this
litigation appeared to serve the sole purpose of requiring
counsel for the [appellees] to expend additional time and
efforts to pursue this litigation which were unreasonable in
light of the amount of damages sought to be recovered.

On November 19, 2003, the district court filed an order holding
that Strategic’s “policy of refusing to pay an employee for unused
vacation time directly conflicts with state law and is, therefore,
void.” Thus, the court awarded the appellees the total amount of
$8,788.29 requested for unused vacation time. Additionally, the
court determined that because the appellees employed an attorney,
they are entitled to attorney fees worth not less than 25 percent
of the unpaid wages, or $2,197.07. Further, the court found that
there was a reasonable dispute as to the fact that the wages were
owed, and thus, the court declined to order Strategic to pay to the
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common schools fund an amount equal to the judgment. Finally,
the court did not find that Strategic’s conduct was willful and
therefore declined to order Strategic to pay to the school fund an
amount double the unpaid wages. Strategic has timely appealed to
this court, and the appellees have filed a cross-appeal.

ASSIGNMENTS OF ERROR

[1] On appeal, Strategic contends the district court erred in
determining that contrary to Strategic’s employee handbook, pay
for accrued but unused vacation time can be collected upon a
voluntary resignation. In Strategic’s brief, it also argues that it is
entitled to a credit for the 2 weeks’” wages paid to the appellees
at the time of their resignations and for which they performed
no services for Strategic. However, this was not assigned as an
error. To be considered by an appellate court, an alleged error
must be both specifically assigned and specifically argued in the
brief of the party asserting the error. Semler v. Sears, Roebuck
& Co., 268 Neb. 857, 689 N.W.2d 327 (2004); Scurlocke v.
Hansen, 268 Neb. 548, 684 N.W.2d 565 (2004). Therefore, we
refuse to further consider this issue.

On cross-appeal, the appellees contend that the district court
erred in denying their request for attorney fees in excess of the
statutory minimum and in denying their request for an addi-
tional recovery of one to two times the amount of unpaid wages
to be placed in a fund to be distributed to the common schools
of Nebraska.

STANDARD OF REVIEW
[2] Statutory interpretation is a matter of law in connection
with which an appellate court has an obligation to reach an inde-
pendent, correct conclusion irrespective of the determination
made by the court below. Moore v. Eggers Consulting Co., 252
Neb. 396, 562 N.W.2d 534 (1997).

ANALYSIS
Issues Raised by Strategic on Appeal.

Strategic contends the district court erred in determining
that contrary to Strategic’s employee handbook, pay for accrued
but unused vacation time can be collected upon a voluntary
resignation.
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Section 48-1230 provides in part: “Whenever an employer,
other than a political subdivision, separates an employee from the
payroll, the unpaid wages shall become due on the next regu-
lar payday or within two weeks of the date of termination, which-
ever is sooner.” “Wages” are defined under the Nebraska Wage
Payment and Collection Act as “compensation for labor or ser-
vices rendered by an employee, including fringe benefits, when
previously agreed to and conditions stipulated have been met by
the employee, whether the amount is determined on a time, task,
fee, commission, or other basis.” See § 48-1229(4). The term
“fringe benefits” includes “sick and vacation leave plans, disabil-
ity income protection plans, retirement, pension, or profit-sharing
plans, health and accident benefit plans, and any other employee
benefit plans or benefit programs regardless of whether the em-
ployee participates in such plans or programs.” See § 48-1229(3).

As applied to the instant case, pursuant to the Nebraska Wage
Payment and Collection Act, wages include fringe benefits,
such as vacation leave plans, “when previously agreed to and
conditions stipulated have been met by the employee.” See
§ 48-1229(4). According to Strategic’s employee handbook,
vacation leave was determined by years of employment. Thus,
once an employee had completed 1 year of continuous service,
he or she had earned 1 week of vacation. The only “condition”
required by Strategic in order to earn vacation leave was con-
tinuous service for the requisite period of time.

However, Strategic’s employee handbook also clearly states
that employees will not be paid for unused vacation time upon the
employee’s resignation or termination of employment. In other
words, there are no conditions in Strategic’s employee handbook
that would allow for payment of unused vacation time upon an
employee’s resignation or termination of employment.

In Professional Bus. Servs. v. Rosno, 268 Neb. 99, 680 N.W.2d
176 (2004), the Nebraska Supreme Court considered whether a
terminated employee was entitled to earned but unused vacation
leave pay. The court found that “vacation and sick leave pay is
characterized as an ‘employee benefit plan’ under the terms of the
Nebraska Wage Payment and Collection Act.” Id. at 114, 680
N.W.2d at 187. The court referred to the provisions of the com-
pany’s employee handbook to determine whether the employee
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was entitled upon termination of employment to receive his
earned but unused vacation leave pay. Such employee handbook
provided that “‘[n]Jo payment for vacation shall be payable for
termination during the work year, ” with some exceptions. Id.
The court found that the employee’s case fell within one of the
listed exceptions and that thus, he was entitled to receive payment
for his accrued but unused vacation time. In other words, the
employee met the “conditions stipulated” by the employer for
payment, as set forth under the Nebraska Wage Payment and
Collection Act.

The Nebraska Supreme Court in Rosno, supra, did not spe-
cifically address whether the controlling language of the com-
pany’s employee handbook was contrary to state statute, which
differs from the facts in the instant case wherein the district
court found that the language contained in Strategic’s employee
handbook conflicted with state law. However, we infer from the
language used by the Supreme Court in Rosno, supra, that the
court’s determination of the issue of entitlement to payment for
unused vacation time was based upon the language of the com-
pany’s employee handbook, not upon a finding that the provi-
sions of such handbook violated the Nebraska Wage Payment
and Collection Act or that a policy limiting an employee’s right
to payment for unused vacation time violates the act.

In sum, Rosno provided that the issue of entitlement to pay-
ment for unused vacation time upon termination of employment
depends upon the language contained in a company’s employee
handbook. In the instant case, Strategic’s employee handbook
specifically provides that employees will not be paid for vaca-
tion time available upon the employee’s resignation or termi -
nation of employment. Based upon the clear language of
Strategic’s employee handbook, the appellees are not entitled
to payment for unused vacation time upon resignation or termi-
nation of employment. Thus, the district court erred as a matter
of law in awarding the appellees judgment for the unused vaca-
tion time. It likewise follows that the district court’s award of
$2,197.07 in attorney fees is reversed.

Issues Raised by Appellees on Cross-Appeal.
The appellees contend that the district court erred in denying
their request for attorney fees in excess of the statutory minimum
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and in denying their request for an additional recovery of one to
two times the amount of unpaid wages to be placed in a fund to
be distributed to the common schools of Nebraska. Because judg-
ment should not have been entered in favor of the appellees, it
follows that these claims are denied.

CONCLUSION

In sum, we find that the district court erred as a matter of law
in awarding the appellees judgment for the unused vacation time.
Thus, the judgment in favor of the appellees is reversed, as is the
district court’s award of $2,197.07 in attorney fees.

REVERSED.

InBODY, Chief Judge, dissenting.

I must respectfully dissent from the portion of the majority
opinion that finds that the district court erred as a matter of law
in determining that the issue of entitlement to payment for un-
used vacation time is based upon the wording of a company’s
employee handbook. The majority relies on Professional Bus.
Servs. v. Rosno, 268 Neb. 99, 680 N.W.2d 176 (2004), for the
proposition that the language contained in a company’s employee
handbook is dispositive of whether an employee is entitled to be
paid for earned but unused vacation time upon the employee’s
termination of employment or resignation. However, I think an
equally reasonable inference of the Rosno opinion is that a deter-
mination of whether that particular company’s employee hand-
book was in violation of Nebraska law was unnecessary because
the employee’s situation fell within one of the enumerated excep-
tions listed in such employee handbook, thus requiring payment
of vacation benefits.

If such an analysis had been necessary, I believe that Moore
v. Eggers Consulting Co., 252 Neb. 396, 562 N.W.2d 534
(1997), is instructive. In that case, the Nebraska Supreme Court
held that an employment agreement that defines wages contrary
to the Nebraska Wage Payment and Collection Act’s statutory
definition of wages is void. This is because a company cannot
circumvent the statutory definition of wages through its em-
ployment agreement. Id.

Pursuant to the Nebraska Wage Payment and Collection Act,
wages include fringe benefits, such as vacation leave plans, “when
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previously agreed to and conditions stipulated have been met by
the employee.” See Neb. Rev. Stat. § 48-1229(4) (Reissue 2004).
It is undisputed that the appellees had each accrued the vacation
time they claimed. Thus, the appellees had met the only “condi-
tion” required for entitlement of that vacation leave, and upon
termination of employment, they were entitled to be paid for their
accrued, but unused, vacation leave. The appellees’ vacation leave
is classified as “wages” by the Nebraska Wage Payment and
Collection Act and was required to be paid either on the next
regular payday or within 2 weeks of the date of termination of
employment, whichever is sooner. See Neb. Rev. Stat. § 48-1230
(Reissue 2004).

The provisions of Strategic’s employee handbook which pro-
vide to the contrary, i.e., that payment for earned but unused va -
cation time is forfeited upon resignation or termination of em-
ployment, are in direct violation of the Nebraska Wage Payment
and Collection Act. Therefore, these provisions of Strategic’s
employee handbook are void. Further, I note that Strategic’s
employee handbook states: “In the event any statement or policy
in this handbook conflicts with state or federal laws, it shall be
deemed automatically amended to comply with all such state or
federal laws.” T would affirm the district court’s order granting
judgment in favor of the appellees in the amount of $8,788.29
and awarding attorney fees in the amount of $2,197.07.

WILLIAM M. THEISEN, APPELLANT, V.
KAREN S. THEISEN, APPELLEE.
708 N.W.2d 847

Filed January 31, 2006. No. A-05-103.

1. Modification of Decree: Child Support. Modification of child support is entrusted
to the discretion of the trial court.

2. Modification of Decree: Judgments. A consent decree is usually treated as an agree-
ment between the parties. It is accorded greater force than ordinary judgments and
ordinarily will not be modified over objection of one of the parties.

3. Stipulations: Parties: Trial: Courts. Stipulations voluntarily entered into between
the parties to a cause or their attorneys, for the government of their conduct and the
control of their rights during the trial or progress of the cause, will be respected and
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enforced by the courts, where such stipulations are not contrary to good morals or
sound public policy.

4. Child Support. Child support orders are always subject to review and modification.

5. Divorce: Modification of Decree: Child Support. The paramount concern and
question in determining child support, whether in the initial marital dissolution action
or in the proceedings for modification of decree, is the best interests of the child.

6. Child Support: Rules of the Supreme Court: Presumptions. The Nebraska Child
Support Guidelines are to be applied as a rebuttable presumption to both temporary
and permanent support, and any deviation from the guidelines must take into consid-
eration the best interests of the children.

7. Modification of Decree: Child Support: Time. Absent equities to the contrary, the
modification of child support orders should be applied retroactively to the first day of
the month following the filing date of the application for modification.

8. Modification of Decree: Child Support. In a modification of child support pro-
ceeding, the child and custodial parent should not be penalized, if it can be avoided,
by the delay inherent in our legal system.

Appeal from the District Court for Douglas County: W. MARK
ASHFORD, Judge. Reversed and remanded with directions.

Michael B. Lustgarten, of Lustgarten & Roberts, PC., L.L.O.,
for appellant.

Lisa M. Meyer and David D. Ernst, of Pansing, Hogan, Ernst
& Bachman, L.L.P., for appellee.

InBoODY, Chief Judge, and CARLSON and CASSEL, Judges.

CARLSON, Judge.
INTRODUCTION

William M. Theisen appeals from an order of the district court
for Douglas County denying his application to modify the decree
dissolving his marriage to Karen S. Theisen. Under that decree,
William was required to pay $15,000 per month in child support.
On appeal, William argues that the trial court erred in failing to
terminate his child support obligation. For the reasons set forth
below, we reverse, and remand with directions.

BACKGROUND
On June 15, 2000, the district court entered a decree dis -
solving the marriage of William and Karen. Within that decree,
William’s child support was set out as follows:
[William] shall have a child support obligation of
$15,000.00 per month commencing July 1, 2000 and the



THEISEN v. THEISEN 443
Cite as 14 Neb. App. 441

first day of the month thereafter. Said child support shall not
be paid through the Clerk of the District Court of Douglas
County and shall be paid as set forth in the Settlement
Agreement entered into between the parties. Said child sup-
port shall continue until the youngest child reaches major-
ity or until further order of the Court.

The relevant portion of the parties’ settlement agreement
states:

The parties agree that current monthly support payments
of $15,000 are being made to [Karen] for the benefit of
the minor Theisen children by the Trustee of the Theisen
Second II Irrevocable Trust. Because of the agreement by
the Trustee of the Theisen Second II Irrevocable Trust to
make these monthly support payments until May, 2002,
there is no need at this time for additional child support to
be paid by either of the parties. However, the parties agree
that if the Trustee of the Theisen Second II Irrevocable
Trust shall at any time reduce or eliminate the monthly
support payments of $15,000, or if the circumstances of
the parties should change such that this payment amount
is not adequate, either party shall be entitled to seek a
modification of any decree entered concerning payment
of child support by [William] and/or [Karen]. [William]
reserves the right in any future child support proceeding to
take a position as to the reasonable child support amount
pursuant to the Nebraska child support guidelines.

The record shows that William and Karen are the parents
of five children, four of whom were minors at the time of the
parties’ dissolution action: Crystal, born February 8, 1982;
Arielle, born April 12, 1985; Jasmin, born December 6, 1985;
and Cody, born October 16, 1987. In the decree, the parties
were awarded joint legal custody of the minor children. Karen
was awarded primary physical custody of Arielle and Jasmin,
and neither party was awarded custody of Crystal or Cody,
given that Crystal was “currently living on her own” and Cody
“[wa]s presently under the jurisdiction of the Douglas County,
Nebraska Juvenile Court.”

The record shows that at the time of William and Karen’s
divorce, none of the minor children were residing with Karen in
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her California home. As noted in the record, Crystal was living
on her own, Arielle and Jasmin were at boarding school, and
Cody was at a residential facility for children with behavioral
problems. The record also shows that in addition to the $15,000
per month child support payments, the trust agreed to pay the
children’s living expenses and the trust purchased Karen’s
California home so that the children would have a place “to call
their home.”

Prior to entering into their settlement agreement, the parties
received a letter from U.S. Bank, as trustee of the trust. In that
letter, U.S. Bank indicated that the trust would pay Karen
$15,000 per month to maintain a household for the Theisen
children and that the trust would pay Karen this amount “for a
period of 2 years, until May 1, 2002, at which time the distri-
bution will be reevaluated.” The letter further stated that in addi-
tion, the trust agreed to pay certain bills and expenses for the
minor children, and that these expenses would be considered
separate from the $15,000 monthly payment. The record shows
that the trust began the $15,000 monthly payments on May 1,
2000, and continued making the $15,000 per month child sup-
port to Karen through December 2003.

In November 2003, William became aware that the trust was
going to discontinue the $15,000 monthly child support pay-
ments. On November 25, William filed an application to modify
his child support obligation, alleging that a material change in
circumstances had occurred which warranted the termination of
his child support obligation. William requested that the termi-
nation of his child support obligation be made retroactive to
December 1, 2003, the first day of the month following the fil-
ing of his application to modify the decree. Subsequently, Karen
filed a resistance to William’s application to modify.

On November 22, 2004, a hearing was held. The record shows
that at the time William filed his application to modify, Arielle,
Jasmin, and Cody were still minors. However, by the time of
trial, only Jasmin and Cody were still minors, and Jasmin turned
19 approximately 2 weeks after the November 22 hearing. The
record also shows that subsequent to the entry of the parties’
divorce decree, Arielle, Jasmin, and Cody continued to live away
from home. At the time of the modification hearing, Arielle and
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Jasmin were attending college and coming back to Karen’s home
on breaks and Cody remained in a residential facility.

Although the trust discontinued the $15,000 monthly child
support payment, the trust continued to pay all of Arielle’s and
Jasmin’s major expenses—including tuition, room and board,
and motor vehicle and travel expenses—in addition to Cody’s
costs at his residential facility. Specifically, from November 2003
through October 2004, the trust paid the sum of $221,957.56, or
$18,496.46 per month, for the benefit of Arielle, Jasmin, and
Cody. Karen presented evidence showing that for the year 2004,
she had spent an average of approximately $1,000 per month on
these three children.

William testified that at the time he entered into the settle-
ment agreement, he was supporting himself by liquidating his
$1 million share of marital assets. William testified that his
$15,000 monthly child support obligation was not set according
to the Nebraska Child Support Guidelines using his income,
but, rather, it was based on how much the trust was willing to
pay. William testified that his adjusted gross income for 2003
was $591,531 from his involvement and ownership in five res-
taurants. The record shows that Karen was not employed at the
time of the modification hearing. When asked if Karen needed
$15,000 per month to support the minor children, she stated that
if she continued to receive $15,000 monthly, she and the chil-
dren could do more things together. Karen also testified that if
Cody was living with her, she would have an increased need for
support because Cody needs a lot of therapy and other assist-
ance. Karen testified that she hoped that Cody would be able to
live with her at some point, but she did not state when that
might be. The record shows that both parties signed the settle-
ment agreement and were represented by counsel.

In an order filed January 14, 2005, the trial court overruled
William’s application to modify, stating that William remained
obligated to pay Karen child support of $15,000 per month.
Specifically, the court found that it had been contemplated that
the trust would fund William’s child support obligation for a
finite period of time and that therefore, the trust’s discontinu-
ance of the $15,000 monthly child support payments did not
constitute a material change of circumstances. William appeals.
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ASSIGNMENT OF ERROR
On appeal, William contends that the trial court erred in
failing to grant his application to terminate his child support
obligation.

STANDARD OF REVIEW
[1] Modification of child support is entrusted to the discretion
of the trial court. Wilkins v. Wilkins, 269 Neb. 937, 697 N.W.2d
280 (2005).

ANALYSIS

On appeal, William contends that the trial court erred in fail-
ing to grant his application to terminate his child support obli-
gation. The trial court found that William remained obligated to
pay child support of $15,000 per month, given that he failed to
show a material change of circumstances. An appellate court
reviews proceedings for modification of child support de novo
on the record and will affirm the judgment of the trial court
absent an abuse of discretion. Wilkins v. Wilkins, supra.

Karen contends that William remains obligated to pay
$15,000 per month in child support until Cody reaches the age
of majority, referencing the portion of the decree which states:

[William] shall have a child support obligation of
$15,000.00 per month commencing July 1, 2000 and the
first day of the month thereafter. Said child support shall not
be paid through the Clerk of the District Court of Douglas
County and shall be paid as set forth in the Settlement
Agreement entered into between the parties. Said child sup-
port shall continue until the youngest child reaches major-
ity or until further order of the Court.

We note, though, that this paragraph must be read in conjunc-
tion with the parties’ settlement agreement which the decree ref-
erences. The settlement agreement states in relevant part:

The parties agree that current monthly support payments
of $15,000 are being made to [Karen] for the benefit of the
minor Theisen children by the Trustee of the Theisen
Second II Irrevocable Trust. Because of the agreement by
the Trustee of the Theisen Second II Irrevocable Trust to
make these monthly support payments until May, 2002,
there is no need at this time for additional child support to
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be paid by either of the parties. However, the parties agree
that if the Trustee of the Theisen Second II Irrevocable
Trust shall at any time reduce or eliminate the monthly sup-
port payments of $15,000, or if the circumstances of the
parties should change such that this payment amount is not
adequate, either party shall be entitled to seek a modifi-
cation of any decree entered concerning payment of child
support by [William] and/or [Karen]. [William] reserves
the right in any future child support proceeding to take a
position as to the reasonable child support amount pursuant
to the Nebraska child support guidelines.

[2,3] Clearly, William, by filing a modification action, has
exercised his right under the settlement agreement. That agree-
ment was signed by both parties, who were represented by coun-
sel. A consent decree is usually treated as an agreement between
the parties. It is accorded greater force than ordinary judgments
and ordinarily will not be modified over objection of one of the
parties. Desjardins v. Desjardins, 239 Neb. 878, 479 N.W.2d 451
(1992). Stipulations voluntarily entered into between the parties
to a cause or their attorneys, for the government of their conduct
and the control of their rights during the trial or progress of the
cause, will be respected and enforced by the courts, where such
stipulations are not contrary to good morals or sound public
policy. Walters v. Walters, 12 Neb. App. 340, 673 N.W.2d 585
(2004); McGuire v. McGuire, 11 Neb. App. 433, 652 N.W.2d 293
(2002).

[4] Additionally, we note that the settlement agreement’s
language giving either party the right to seek a modification of
the decree pertaining to child support is in accordance with
Nebraska law. Child support orders are always subject to review
and modification. Reinsch v. Reinsch, 259 Neb. 564, 611
N.w.2d 86 (2000).

Karen argues and the trial court found that the trust’s discon-
tinuance of the $15,000 per month child support payments to
Karen does not constitute a material change of circumstances.
Specifically, the trial court found that “it was contemplated
between the parties that the Theisen children’s trust would fund
[William’s] obligation to pay child support for a finite period
of time.”
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We disagree with the trial court’s findings. At the modifica-
tion hearing, William offered evidence, without objection, show-
ing that prior to entering into the parties’ settlement agreement,
they received a letter from U.S. Bank, as trustee of the trust. In
that letter, U.S. Bank indicated that the trust would pay Karen
$15,000 per month to maintain a household for the Theisen chil-
dren “for a period of 2 years, until May 1, 2002, at which time
the distribution will be reevaluated.” The record also shows that
the trust began paying Karen $15,000 per month on May 1,
2000, and made such payments through December 2003—for
over 3% years.

Therefore, it is clear that the parties included the provision
allowing either party to modify upon certain conditions, not
because the trust’s payments were for a certain time, but because
the length of the trust’s payments was uncertain or speculative.
The parties’ agreement regarding a subsequent modification is
an acknowledgment by both parties that if the trust stopped mak-
ing the payments, or if the payments continued but were inade-
quate, a material change of circumstances had occurred.

Additionally, the record clearly shows that the amount of
$15,000 per month was not set according to the Nebraska Child
Support Guidelines using William’s income, but, rather, was the
amount the trust was willing to pay Karen to maintain a house-
hold for the Theisen children. At the modification hearing,
William testified that he did not have a source of income when
he signed the parties’ settlement agreement, but, rather, he was
supporting himself by liquidating his $1 million share of the
marital assets. For these reasons, we conclude that the trial court
abused its discretion in finding that a material change in circum-
stances had not occurred. We go on to modify William’s child
support obligation accordingly, giving due deference to the best
interests of the children.

[5] The paramount concern and question in determining child
support, whether in the initial marital dissolution action or in
the proceedings for modification of decree, is the best interests
of the child. Gartner v. Hume, 12 Neb. App. 741, 686 N.W.2d
58 (2004).

[6] The Nebraska Child Support Guidelines are to be applied
as a rebuttable presumption to both temporary and permanent
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support, and any deviation from the guidelines must take into
consideration the best interests of the children. Wilkins v. Wilkins,
269 Neb. 937, 697 N.W.2d 280 (2005).

Neb. Rev. Stat. § 42-364.16 (Reissue 2004) states in part:
Child support shall be established in accordance with such
guidelines, which guidelines are presumed to be in the best
interests of the child, unless the court finds that one or both
parties have produced sufficient evidence to rebut the pre-
sumption that the application of the guidelines will result
in a fair and equitable child support order.

The evidence shows that William’s adjusted gross income for
2003 was $591,531 from his involvement and ownership in five
restaurants. The record shows that Karen was not employed at
the time of the hearing. Paragraph C of the Nebraska Child
Support Guidelines states:

Deviations from the guidelines are permissible under the
following circumstances:

3. if total net income exceeds $10,000 monthly, child
support for amounts in excess of $10,000 monthly may be
more but shall not be less than the amount which would be
computed using the $10,000 monthly income unless per-
missible deviations exist.

Therefore, the minimum amount of monthly child support
William would pay under the guidelines using $10,000 as the
parties combined monthly net income is $2,645 for three chil-
dren, $2,326 for two children, and $1,654 for one child. Indeed,
given William’s income level, the appropriate child support
amount might be an upward deviation were it not for the trust’s
payment of the children’s expenses.

In the instant case, William contends that a different devia-
tion from the guidelines must be considered, given that the trust
is paying all of the children’s significant expenses. Paragraph
C(5) of the Nebraska Child Support Guidelines states that a
deviation from the guidelines is permissible “whenever the ap -
plication of the guidelines in an individual case would be unjust
or inappropriate.” William argues that because the trust is pay-
ing for all of the children’s major expenses, his child support
should be terminated.
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The record shows that at the time William filed his petition to
modify in November 2003, three children—Arielle, Jasmin, and
Cody—were still minors, but that by the time of the modification
hearing on November 22, 2004, only Jasmin and Cody were
minors, and that Jasmin turned 19 approximately 2 weeks after
the November 22 hearing. The record also shows that subsequent
to the entry of the decree, Arielle, Jasmin, and Cody continued
to live away from home. At the time of trial, Arielle and Jasmin
were attending college and coming back to Karen’s home on
breaks and Cody remained in a residential facility.

Additionally, after the trust discontinued the $15,000
monthly child support payment, the trust continued to pay all
of Arielle’s and Jasmin’s major expenses—including tuition,
room and board, and motor vehicle and travel expenses—in
addition to Cody’s costs at his residential facility. Specifically,
from November 2003 through October 2004, the trust paid the
sum of $221,957.56, or $18,496.46 per month, for the benefit of
Arielle, Jasmin, and Cody.

Karen argues that she has a continuing need for child support
because she continues to incur expenses for the children aside
from the amount that the trust pays. Karen also argues that her
expenses would increase if Cody would come back to live with
her, although she testified that she did not know when that might
be. Karen presented evidence showing that from December 2003
through December 2004, she had spent $1,304.70 on Arielle (the
amount incurred only before Arielle reached the age of major-
ity), $4,382.32 on Jasmin, and $558.12 on Cody—for a total of
$6,245.14.

Karen also entered into evidence an exhibit stating that from
December 2003 through December 2004, she had incurred a
total of $4,629 for the benefit of all five Theisen children. This
amount includes restaurant expenses, “[s]chool [s]hopping,” a
medical bill, and some hotel expenses. None of the expenses
delineate the specific children for whom the expense was in-
curred. Given that two children were no longer minors at the
start of 2004, at most three-fifths, or $2,777.40, of $4,629 is
attributable to the three Theisen children who remained minors
in 2004. Therefore, from December 2003 through December
2004, Karen spent approximately $9,022.54 ($6,245.14 +
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$2,777.40) on Arielle, Jasmin, and Cody, for a monthly average
of $694.04.

Given the evidence that the trust is paying all of the major
expenses of the minor children, we conclude that it is both equi-
table and in the children’s best interests to deviate from the child
support guidelines in setting William’s child support obligation.
The record clearly shows that ordering William to pay according
to his income would be both unjust and inappropriate, given the
evidence that the trust pays all of the children’s expenses except
some minor expenses still being incurred by Karen.

Therefore, on this record we set William’s child support obli-
gation using the evidence of Karen’s expenses for the children.
Given that Karen incurred approximately $700 in monthly ex -
penses for the children from December 2003 through December
2004, we order William to pay Karen child support of $700
per month. William should pay this amount until Cody reaches
the age of majority under Nebraska law, becomes emancipated,
becomes self-supporting, marries, or dies, or until further order
of the court.

[7,8] Absent equities to the contrary, the modification of
child support orders should be applied retroactively to the first
day of the month following the filing date of the application
for modification. Erica J. v. Dewitt, 265 Neb. 728, 659 N.W.2d
315 (2003). In a modification of child support proceeding, the
child and custodial parent should not be penalized, if it can be
avoided, by the delay inherent in our legal system. Id. Given the
record before us, we can see no reason why William’s child sup-
port obligation should not be applied retroactively, and yet we
do not use December 1, 2003, the first day of the month fol-
lowing the filing date of William’s application to modify the
decree. This is because the trust made a $15,000 payment to
Karen in December 2003. Therefore, we find that William’s
child support obligation should begin on January 1, 2004.

CONCLUSION
After reviewing the record, we conclude that the trial court
abused it discretion in failing to find that a material change of
circumstances had occurred after the trust stopped paying Karen
$15,000 per month in child support. We conclude that William'’s
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child support obligation should be modified, and we reverse, and
remand to the trial court with directions to set William’s child
support in accordance with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

WORKSHEET 1. BASIC NET INCOME AND SUPPORT CALCULATION

Mother Father
Combined
1. Total monthly income from all sources
(except payments received for children
of prior marriages and all means-tested
public assistance benefits)*

2. Deductions**

Taxes***

FICA

Health insurance****

Retirement

Child support previously

ordered for other children

f.  Regular support for other children
g. Total deductions

paooe

LTI L

Monthly net income (line 1 minus line 2g)
Combined monthly net income $10.000
Combined annual net income (line 4 times 12) 10,000

Percent contribution of each parent
(line 3, each parent, divided by line 4)***** 0% 100%

Monthly support from table 1 2.645

8. Each parent's monthly share
(line 7, times line 6, for each parent)

o ok w

N

2,64

.
;

“Court will require copies of last 2 years’ tax retums to verify “total income” figures and copies of present
wage stubs to verify the pattern of present wage earnings, except where a party is claiming an allowance
of depreciation as a deduction from income, in which case a minimum of 5 years’ tax retums shall be
required. Income should be annualized and divided by 12 to arrive at monthly amounts.

**All claimed deductions should be annualized and divided by 12 to arrive at monthly amounts.

***Deductions for taxes will be based on the annualized income and the number of exemptions provided
by law.

“***The increased cost to the parent for health insurance for the child(ren) of the parent shall be allowed
as a deduction from gross income. The parent requesting an adjustment for health insurance premiums
must submit proof of the cost of the premium.

*****In the event of substantial fluctuations of annual eamings of either party during the immediate past 3
years, the income may be averaged to determine the percent contribution of each parent as shown in
item 6. The calculation of the average income shall be attached to this worksheet.
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WORKSHEET 5. DEVIATIONS TO CHILD SUPPORT GUIDELINES
This worksheet may be completed by the Court and filed with the clerk in the event

of a deviation or deviations under paragraph C. of the Child Support Guidelines.

Mother Father

1. Net income of the parties as

computed under worksheet 1 $_00.00 $10,000

Combined monthly income $10,000

Monthly support for _3

child(ren) from table 1 $_2.645
4. Percent contribution of each parent 0% 100%

Each parent's monthly share

(line 3 times line 4) $_00.00 $__.645
6. Further deviations (specify)

a. _Payments by Trust (+-) $ $_1,895

b. (+-) $ _ $

c. (+/-) $__ $__

d. Total (+/9) $ _ $__
7. Each parent's monthly share

(line 5 above) $_00.00 $_2,645

(+/-) Line 6D (+/-) $_00.00 $.1,945

Adjusted child support obligations $_00.00 $__700
Dated:

Judge

1.

IN RE INTEREST OF ENRIQUE P. ET AL.,
CHILDREN UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V. SHANNON P.,
APPELLANT, AND OMAHA TRIBE OF NEBRASKA,
INTERVENOR-APPELLEE.

709 N.W.2d 676

Filed January 31, 2006. No. A-05-606.

Constitutional Law: Appeal and Error. A constitutional issue not presented to or
passed upon by the trial court is not appropriate for consideration on appeal.
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Juvenile Courts: Judgments: Appeal and Error. Cases arising under the Nebraska
Juvenile Code are reviewed de novo on the record, and an appellate court is required
to reach a conclusion independent of the trial court’s findings. In reviewing questions
of law arising in such proceedings, an appellate court reaches a conclusion indepen-
dent of the lower court’s ruling.

Jurisdiction: Appeal and Error. A jurisdictional question which does not involve a
factual dispute is determined by an appellate court as a matter of law.

____:____ . Before reaching the legal issues presented for review, it is the duty of an
appellate court to determine whether it has jurisdiction over the matter before it.
Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire
jurisdiction of an appeal, there must be a final order entered by the court from which
the appeal is taken; conversely, an appellate court is without jurisdiction to entertain
appeals from nonfinal orders.

Final Orders: Appeal and Error. The three types of final orders which may be
reviewed on appeal are (1) an order which affects a substantial right and which deter-
mines the action and prevents a judgment, (2) an order affecting a substantial right
made during a special proceeding, and (3) an order affecting a substantial right made
on summary application in an action after judgment is rendered.

Words and Phrases. A substantial right is an essential legal right, not a mere tech-
nical right.

Juvenile Courts: Appeal and Error. A proceeding before a juvenile court is a spe-
cial proceeding for appellate purposes.

Final Orders: Appeal and Error. A substantial right is affected if an order affects
the subject matter of the litigation, such as diminishing a claim or defense that was
available to the appellant prior to the order from which he or she is appealing.
Indian Child Welfare Act: Actions: Parental Rights. Any Indian child who is the
subject of any action for foster care placement or termination of parental rights under
state law, any parent or Indian custodian from whose custody such child was removed,
and the Indian child’s tribe may petition any court of competent jurisdiction to invali-
date such action upon a showing that such action violated any provision of Neb. Rev.
Stat. §§ 43-1504 to 43-1506 (Reissue 2004).

Indian Child Welfare Act: Federal Acts. The federal Indian Child Welfare Act was
enacted to promote the stability and security of Indian tribes and families through the
establishment of minimum federal standards for the removal of Indian children from
their families and the placement of such children in foster or adoptive homes which
will reflect the unique values of Indian culture.

Indian Child Welfare Act: Proof. Any party seeking to effect a foster care placement
of an Indian child under state law shall satisfy the court that active efforts have been
made to provide remedial services and rehabilitative programs designed to prevent the
breakup of the Indian family and that these efforts have proved unsuccessful.

Indian Child Welfare Act: Evidence: Expert Witnesses. No foster care placement
may be ordered in an involuntary proceeding in state court involving an Indian child
in the absence of a determination, supported by clear and convincing evidence,
including testimony of qualified expert witnesses, that the continued custody of the
child by the parent or Indian custodian is likely to result in serious emotional or
physical damage to the child.
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14. Juvenile Courts: Parental Rights: Jurisdiction: Appeal and Error. In the absence
of a direct appeal from an adjudication order, a parent may not question the existence
of facts upon which the juvenile court asserted jurisdiction.

Appeal from the Separate Juvenile Court of Douglas County:
ELizABETH G. CRNKOVICH, Judge. Affirmed.

Thomas C. Riley, Douglas County Public Defender, and
Mona L. Burton for appellant.

Stuart J. Dornan, Douglas County Attorney, and Nicole
Brundo Goaley for appellee.

INBoDY, Chief Judge, and IRwIN and MOORE, Judges.

MOORE, Judge.
INTRODUCTION

Shannon P. appeals an order by the separate juvenile court of
Douglas County which denied (1) a petition to invalidate previ-
ous court orders and (2) a motion to dismiss. The petition and
motion were based on an alleged failure to comply with both the
federal and the state implementations of the Indian Child Welfare
Act ICWA). We affirm.

BACKGROUND

On June 11, 2003, the State filed a petition in the separate
juvenile court of Douglas County alleging that Shannon’s four
children, Enrique P. (born June 29, 1993), Carina P. (born
December 11, 1995), Christian P. (born November 5, 1999), and
Christianna P. (born December 20, 2001), were children within
the purview of Neb. Rev. Stat. § 43-247(3)(a) (Cum. Supp.
2002). The petition alleged that the four children lacked proper
parental care by reason of the faults or habits of Shannon. The
petition stated that Shannon was currently incarcerated, making
her unable to care for the children; that the family relative who
had been caring for the children was unable to care for the chil-
dren any longer; and that due to the facts alleged above, the chil-
dren were at risk for harm.

In addition to the petition, the State also filed a motion for tem-
porary custody that same day. The motion for temporary custody
was based on an “Affidavit for Removal of Minor Child(ren)
From Parent or Custodial Home” made by an Omaha, Nebraska,
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police officer. The affidavit stated that the officer had received a
radio call to go to a particular address and check on the well-
being of four children. When the officer arrived, she spoke with
the above-mentioned relative, who stated that Shannon was in jail
and that the relative could no longer care for Shannon’s four chil-
dren. The officer then placed the children in temporary foster
care. An order placing the children’s immediate custody with the
Nebraska Department of Health and Human Services (DHHS)
was also entered on June 11, 2003. The children have remained
in the custody of DHHS throughout the case.

A detention hearing was held on June 18, 2003; Shannon was
advised of her rights, an attorney was appointed to represent
her, and the matter was continued. On June 25, the State filed
an amended petition, which alleged that one child was a regis-
tered member of the Omaha Tribe and that the other three chil-
dren were eligible for enrollment with the Omaha Tribe. The
petition also included new allegations against Shannon—that
her use of alcohol or controlled substances placed the children
at risk of harm and that Shannon did not have safe, stable, and
independent housing to provide to the children. The continued
detention hearing was held on June 26. Shannon did not appear,
but was represented by counsel. The continued detention pro-
ceedings are not included in the bill of exceptions, however, and
thus, it is not clear whether Shannon objected to the children’s
continued detention. An order granting continued detention
with DHHS was entered on that day.

An adjudication hearing on the amended petition was held on
September 22, 2003. Shannon admitted to several of the allega-
tions in the petition, including that one of her children was a
member of the Omaha Tribe and that the others were eligible for
enrollment. Shannon also admitted her use of alcohol or con-
trolled substances; that she did not have safe, stable, and inde-
pendent housing to provide to her children; and that her children
were at risk for harm due to the facts alleged.

Before accepting the admission, the court informed Shannon
of her right to a trial and stated, “If the Court makes a finding
prior to your admission, that these are Indian children, at trial,
the burden of proof would be by clear and convincing evidence,
which is a higher standard than [in] typical cases.” Documents
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from the Omaha Tribe regarding the four children’s tribal enroll-
ment status were admitted into evidence (indicating that not one
but two of the children were enrolled members), a factual basis
for filing the amended petition was given, and the court accepted
Shannon’s admission. The court then made a verbal finding that
the ICWA was applicable “from this point forward” and stated
that notice of the hearing would be provided to the Omaha Tribe.
Shannon’s attorney requested that the court order random urine
analysis for Shannon and that it order Shannon to complete a
psychological evaluation prior to the disposition hearing. The
court so ordered on September 23, 2003, adjudicating the chil-
dren under § 43-247(3)(a) by a preponderance of the evidence,
based on the admission plea. Shannon did not appeal the adjudi-
cation order.

On September 25, 2003, the court entered a nunc pro tunc
order, stating that the adjudication order had omitted the fol-
lowing: “On motion of the parties and based on the evidence
before the Court, this Court finds that the [ICWA], both Federal
and State, is applicable to these proceedings, AND IT IS SO
ORDERED.”

A “disposition and permanency planning hearing” was held
on November 13, 2003. Although the record does not contain the
actual notice provided to the Omaha Tribe, the tribe appeared
through counsel at this hearing, thereby implying that the tribe
received notice. The DHHS case plan and court report were dis-
cussed during the hearing and adopted. In addition, the court
made another specific verbal finding that the ICWA would be
applicable to the proceedings. In its order, the court reiterated
that the ICWA was applicable to the proceedings and stated that
“reasonable efforts have been made to return the minor children
to the parental home and to finalize permanency,” thereafter
reciting the efforts. The court also found that it would be con-
trary to the health, safety, and welfare of the children for them to
be returned home and that it was in their best interests and wel-
fare to remain in the temporary custody of DHHS. Shannon did
not object to the continued custody of the children with DHHS.
Shannon did not appeal from the disposition order.

On February 12, 2004, the Omaha Tribe filed a notice of inter-
vention and a notice of intent to transfer the matter to the Omaha
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Tribal Court. A “review and permanency planning hearing” was
also held that day. The case plan and court report were dis-
cussed. The court noted that “some additional pleadings have
been filed by the Omaha Tribe, and they have been scheduled for
hearing at a later date.” In its order, entered February 12, the
court again found that “reasonable efforts have been made to
return the minor children to the parental home and to finalize
permanency.” The court also found again that it was contrary to
the health, safety, and welfare of the children for them to be
returned home and that it was in their best interests and welfare
to remain in the temporary custody of DHHS.

The Omaha Tribe’s motion to intervene and notice of intent
to transfer were heard on March 2, 2004. The court treated the
notice of intent to transfer as a motion to transfer. No party
objected to the motion to intervene, and it was sustained. The
motion to transfer was next addressed. Shannon’s attorney did
not object to the transfer, but the State, the children’s guardian
ad litem, and DHHS noted their concerns with the transfer. The
motion to transfer was denied. No appeal was taken from the
order denying the transfer.

After this, a series of “review and permanency planning” hear-
ings occurred, on May 5, August 2, and November 15, 2004.
Likewise, the court orders from these hearings stated that “rea-
sonable efforts” at reunification had been made and that it was
contrary to the health, safety, and welfare of the children for them
to be returned home and in their best interests to stay in the tem-
porary custody of DHHS. Shannon did not object to the contin-
ued custody of the children with DHHS at these review hearings.
At the May 5 review hearing, Shannon objected to a recommen-
dation that visitation with her children take place only in “thera-
peutic,” not merely “supervised,” settings and asked that the vis-
its remain supervised. Shannon did not appear for the August 2
review hearing, and Shannon’s counsel made no comments at that
hearing beyond requesting a continuance and assenting to the
introduction of a report, because she had not had an opportunity
to review the recommendations with Shannon. The continuance
was denied. Shannon did not appear at the November 15 review
hearing either, and Shannon’s attorney again made no comments,
except to request a continuance, which was denied, and to object
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to a concurrent plan of reunification and adoption after assenting
to the introduction of another report. The court adopted DHHS’
recommendations at each hearing. Shannon did not appeal any of
the review orders.

On April 12, 2005, Shannon’s attorney filed a petition to inval-
idate a number of the juvenile court’s previous orders in the case,
under Neb. Rev. Stat. § 43-1507 (Reissue 2004), and a motion to
dismiss. The petition and motion were based on an alleged lack
of compliance with the ICWA. The orders the petition sought to
invalidate included those from the adjudication, the disposition,
and the four subsequent review and permanency planning hear-
ings. The petition stated that it was error for the court to adju-
dicate the children by a “preponderance of the evidence,” rather
than by “ ‘clear and convincing evidence’” (emphasis omitted) as
required under Neb. Rev. Stat. § 43-1505(5) (Reissue 2004).
Also, the petition stated that the court erred when in its orders
upon the subsequent five hearings, the court found that “ ‘rea-
sonable efforts’” had been made to return the children to the
parental home, instead of “ ‘active efforts’” (emphasis omitted)
as required by § 43-1505(4). In summary, the petition claimed
that the juvenile court’s orders violated § 43-1505(4) and (5) and
thus should be invalidated under § 43-1507.

Shannon’s attorney based the motion to dismiss specifically
on a lack of jurisdiction. The motion claimed that because at the
adjudication hearing, the court failed to use the proper burden of
proof (clear and convincing evidence) and also failed to make a
finding that a qualified expert would have testified that the con-
tinued custody of the children with Shannon was likely to result
in serious emotional damage or physical damage to them, the
court never acquired proper jurisdiction. The motion claimed
that because of this, the matter should be dismissed and her chil-
dren returned to her.

The juvenile court heard the petition to invalidate and the
motion to dismiss on April 21, 2005, and denied both in an
April 25 order. Shannon appeals from that order.

ASSIGNMENTS OF ERROR
Shannon asserts two errors on appeal. First, Shannon claims
that the separate juvenile court erred when it denied her petition
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to invalidate several previous court orders, under § 43-1507, for
failure to comply with the federal and Nebraska implementa-
tions of the ICWA. Second, Shannon claims that the court erred
when it denied her motion to dismiss, alleging that by using the
incorrect burden of proof under the ICWA at the adjudication
hearing, the court never acquired jurisdiction over Shannon.

[1] The State argues in its brief that § 43-1507 is unconstitu-
tionally vague because it does not set any time parameters within
which a petition to invalidate previous court orders must be filed.
Whatever merit the argument may have, we cannot address the
issue, as it was not raised in the juvenile court. A constitutional
issue not presented to or passed upon by the trial court is not
appropriate for consideration on appeal. Mason v. City of Lincoln,
266 Neb. 399, 665 N.W.2d 600 (2003). This argument will not be
addressed further.

STANDARD OF REVIEW

[2,3] Cases arising under the Nebraska Juvenile Code are
reviewed de novo on the record, and an appellate court is re-
quired to reach a conclusion independent of the trial court’s find-
ings. In re Interest of Brittany C. et al., 13 Neb. App. 411, 693
N.W.2d 592 (2005). In reviewing questions of law arising in
such proceedings, an appellate court reaches a conclusion inde-
pendent of the lower court’s ruling. /d. A jurisdictional question
which does not involve a factual dispute is determined by an
appellate court as a matter of law. Id.

ANALYSIS
Jurisdiction.

[4,5] As noted above, Shannon appeals from an order (1)
denying her petition to invalidate the previous court orders and
(2) denying her motion to dismiss. In a juvenile case, as in any
other appeal, before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether
it has jurisdiction over the matter before it. In re Interest of
Brittany C. et al., supra. For an appellate court to acquire juris-
diction of an appeal, there must be a final order entered by the
court from which the appeal is taken; conversely, an appellate
court is without jurisdiction to entertain appeals from nonfinal
orders. Id.
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[6-8] In Nebraska, the three types of final orders which may
be reviewed on appeal are (1) an order which affects a substan-
tial right and which determines the action and prevents a judg-
ment, (2) an order affecting a substantial right made during a
special proceeding, and (3) an order affecting a substantial right
made on summary application in an action after judgment is ren-
dered. Id.; Neb. Rev. Stat. § 25-1902 (Reissue 1995). The order
at issue herein did not fall into the first or third categories, as it
did not determine the action and was not made on summary
application after the entry of a judgment. Orders which fall into
the second category of § 25-1902 must meet two requirements:
A substantial right must be affected, and the court’s order must
be made in a special proceeding. In re Interest of Brittany C. et
al., supra. A “substantial right” is an essential legal right, not a
mere technical right. Id. A proceeding before a juvenile court is
a “special proceeding” for appellate purposes. Id. Thus, we must
consider the order which dismissed Shannon’s petition to inval-
idate and motion to dismiss and what parental rights, if any, were
affected by the order.

[9] A substantial right is affected if an order affects the subject
matter of the litigation, such as diminishing a claim or defense
that was available to the appellant prior to the order from which
he or she is appealing. Id. Several Nebraska cases have addressed
whether a juvenile court order is a final order for the purpose of
an appeal. See, In re Interest of R.G., 238 Neb. 405, 470 N.W.2d
780 (1991) (preadjudication order granting continued detention
of child affects parent’s substantial right and is thus final order
and appealable), disapproved on other grounds, O’Connor v.
Kaufman, 255 Neb. 120, 582 N.W.2d 350 (1998); In re Interest of
Brittany C. et al., supra (preadjudication order denying transfer
of matters to tribal court is final, appealable order). Compare, In
re Interest of Clifford M. et al., 258 Neb. 800, 606 N.W.2d 743
(2000) (mother’s motion to dismiss State’s motion to terminate
parental rights based on improper retroactive application of statu-
tory amendment was not final order because issue could be pre-
served at termination hearing and considered on appeal there-
from); In re Interest of Anthony G., 255 Neb. 442, 586 N.W.2d
427 (1998) (order denying continued detention of juvenile prior
to adjudication does not affect substantial right of State).
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Shannon and the State both claim that the order denying the
petition to invalidate and the motion to dismiss was in fact a
final, appealable order. We agree, finding the analysis and deci-
sion in In re Interest of Brittany C. et al., 13 Neb. App. 411, 693
N.W.2d 592 (2005), to be instructive. We conclude that the order
denying the petition to invalidate pursuant to § 43-1507 and the
motion to dismiss affected a substantial right and is thus a final
order for the purpose of an appeal.

Petition to Invalidate Previous Court Orders.

[10] Shannon first claims that the separate juvenile court erred
when it denied her petition to invalidate previous court orders
for failure to comply with both the federal and Nebraska im-
plementations of the ICWA. Shannon filed her petition under the
enforcement provisions of the federal ICWA, 25 U.S.C. § 1914
(2000), and of the Nebraska ICWA, § 43-1507. The two statutes
are similar, and the Nebraska version, captioned “Petition to
invalidate actions in violation of law,” provides as follows:

Any Indian child who is the subject of any action for fos-
ter care placement or termination of parental rights under
state law, any parent or Indian custodian from whose cus-
tody such child was removed, and the Indian child’s tribe
may petition any court of competent jurisdiction to invali-
date such action upon a showing that such action violated
any provision of sections 43-1504 to 43-1506.

§ 43-1507.

[11] Shannon claims that several of the juvenile court’s orders
violated § 43-1505(4) and (5) of the Nebraska ICWA (25 U.S.C.
§ 1912(d) and (e) (2000) of the federal ICWA) and thus should
be invalidated under § 43-1507 (25 U.S.C. § 1914). In address-
ing Shannon’s arguments, we are mindful of the purpose of the
ICWA, recited below as explained by the Nebraska Supreme
Court in In re Interest of C.W. et al., 239 Neb. 817, 825, 479
N.W.2d 105, 112 (1992):

The ICWA was enacted to promote the stability and
security of Indian tribes and families through the establish-
ment of minimum federal standards for the removal of
Indian children from their families and the placement of
such children in foster or adoptive homes which will reflect
the unique values of Indian culture.
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When Congress enacted the ICWA, it had two main
goals: (1) protecting the best interests of the Indian chil-
dren and (2) promoting the stability and security of Indian
tribes and families. See 25 U.S.C. § 1902. The act is based
on the assumption that protection of the Indian child’s
relationship to the tribe is in the child’s best interests.
Mississippi Choctaw Indian Band v. Holyfield, 490 U.S.
30, 109 S. Ct. 1597, 104 L. Ed. 2d 29 (1989).

Neb. Rev. Stat. § 43-1502 (Reissue 2004) of the Nebraska
ICWA, enacted in 1985, expresses the purpose of the state
ICWA as implementation of the federal ICWA and recognizes
Nebraska’s policy of cooperating fully with Indian tribes in the
state in order to ensure that the intent and provisions of the fed-
eral ICWA are enforced.

[12,13] The provisions that Shannon asserts were violated
in this case are § 43-1505(4) and (5), which mirror 25 U.S.C.
§ 1912(d) and (e) of the federal ICWA. The Nebraska provi-
sions state:

(4) Any party seeking to effect a foster care placement of,
or termination of parental rights to, an Indian child under
state law shall satisfy the court that active efforts have been
made to provide remedial services and rehabilitative pro-
grams designed to prevent the breakup of the Indian family
and that these efforts have proved unsuccessful.

(5) No foster care placement may be ordered in such pro-
ceeding in the absence of a determination, supported by
clear and convincing evidence, including testimony of qual-
ified expert witnesses, that the continued custody of the
child by the parent or Indian custodian is likely to result in
serious emotional or physical damage to the child.

§ 43-1505.

[14] The State argues that Shannon cannot attack the adjudi-
cation, disposition, and subsequent review orders because these
orders were not timely appealed as required by Neb. Rev. Stat.
§ 25-1912 (Cum. Supp. 2004) (appeal of final order must be
made within 30 days of issuance of order). Generally, it has been
held that adjudication and disposition orders are final, appeal-
able orders. See In re Interest of Ty M. & Devon M., 265 Neb.
150, 655 N.W.2d 672 (2003). Further, in the absence of a direct
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appeal from an adjudication order, a parent may not question the
existence of facts upon which the juvenile court asserted juris-
diction. Id.; In re Interest of Phyllisa B., 265 Neb. 53, 654
N.W.2d 738 (2002); In re Interest of Brook P. et al., 10 Neb. App.
577, 634 N.W.2d 290 (2001).

Section 43-1507 and its federal counterpart, 25 U.S.C. § 1914,
do not contain any language which specifies a time limit for
petitioning a court to invalidate an action for foster care place-
ment or termination of parental rights. Nebraska courts have not
addressed the operation of § 43-1507 in any respect. In searching
case law from other jurisdictions under § 1914, we have found
that a time limit for filing a petition to invalidate is rarely dis-
cussed. However, the Iowa Court of Appeals addressed its state
error preservation rules and § 1914 in In Interest of J.D.B., 584
N.W.2d 577 (Iowa App. 1998). In that case, after the mother’s
parental rights were terminated, she appealed, claiming that the
termination proceeding should be invalidated under § 1914
because prior proceedings in the case had violated 25 U.S.C.
§ 1912(e) (requiring expert testimony whenever foster care place-
ment is involved). The appellate court found that the mother was
barred from challenging the trial court’s previous orders because
she did not raise the issue at trial, properly preserving it for ap-
peal. The appellate court asked whether its rules of error preser-
vation were preempted under federal law and concluded, “[W]e
find nothing in [the] ICWA which expressly or impliedly pre-
empts a state’s error preservation rules. . . . Moreover, we are
mindful that to allow a party to make untimely challenges to
prior [children-in-need-of-assistance] proceedings would need-
lessly delay permanency for the children.” (Citations omitted.) In
Interest of J.D.B., 584 N.W.2d at 581. Because state law required
that a party preserve error to have an issue reviewed on appeal,
the court held that the mother did not appeal from any of the chil-
dren-in-need-of-assistance proceedings and the time for appeal
had passed. Therefore, the § 1914 action was not allowed and the
termination was affirmed.

The Alaska Supreme Court in Matter of Adoption of TN.E.,
781 P.2d 973 (Alaska 1989), held that Alaska’s time limit regard-
ing the finality of an adoption was incorporated into the federal
ICWA’s previous-orders invalidation statute. In that case, the
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mother consented to the adoption of her child but later brought
a § 1914 petition in the trial court to vacate the adoption, claim-
ing that her consent was invalid because it was not “ ‘recorded
before a judge’ ” as required by the ICWA. 781 P.2d at 974. The
trial court denied the petition to vacate, basing its decision on
state law relevant to adoption decrees, which provided that an
adoption decree may not be questioned on any ground 1 year
after its issuance. The Alaska Supreme Court found that since
the invalidation statute had no explicit time limitation, the state
law relevant to adoption decrees should be incorporated into the
federal invalidation statute. The court noted that a parent’s inter-
estin a § 1914 action must be balanced against an adoptive fam-
ily’s interests.

In In re S.B., 130 Cal. App. 4th 1148, 30 Cal. Rptr. 3d 726
(2005), the mother appealed from the termination of her paren-
tal rights as to her daughter. Following detention, jurisdictional
(adjudication), and dispositional hearings, it was learned that the
daughter had Indian ancestry. At that point, the social worker
involved in the case attempted to give notice pursuant to the
ICWA. Although the notice did not comply with the applicable
requirements, it did reach the tribe and the tribe did respond. The
mother filed a motion to invalidate the juvenile court’s previous
findings and orders because the court and the government chil-
dren’s services agency involved in the case had failed to inquire
whether the daughter was an Indian child. The motion to in-
validate was denied, and the court proceeded to terminate the
mother’s parental rights. On appeal, the In re S.B. court affirmed
this denial, finding that the mother had waived her claim of
belated compliance with a notice provision of the ICWA by fail-
ing to object on ICWA grounds at the previous hearings. The
court noted that while a parent cannot waive a tribe’s right to
notice, where the tribe appeared and did not ask on its own
behalf for the court to invalidate any prior actions, the parent’s
independent right to invalidate prior orders can be waived.

Numerous cases exist from other jurisdictions where § 1914
petitions to invalidate were addressed on appeal without mention
of time limitations or whether the issue was properly preserved
for appeal. A majority of these cases involves situations where
the appropriate ICWA notice was not given to the tribe or parent.
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See, In re Adoption of Baby Girl B., 67 P.3d 359 (Okla. Civ. App.
2003) (reversing trial court’s denial of father and tribe’s joint
petition to invalidate, for lack of notice compliance under ICWA,
termination of father’s parental rights and court’s consent to
adoption); State ex rel. Juv. Dept. v. Tucker, 76 Or. App. 673, 710
P.2d 793 (1985) (affirming denial of mother’s § 1914 motion;
failure to comply with ICWA at jurisdictional and dispositional
proceedings not error because trial court had no reason to know
child was Indian at those points; tribe properly notified prior to
termination order); Matter of S.Z., 325 N.W.2d 53 (S.D. 1982)
(reversing trial court’s grant of § 1914 petition; ICWA notice
requirement substantially complied with); In re Dependency of
T'L.G., 126 Wash. App. 181, 108 P.3d 156 (2005) (§ 1914 used
to collaterally attack child custody determination where ICWA
notice not given). In cases where an invalidation is sought for
lack of notice, it would be unreasonable to impose a time limi-
tation of the § 1914 procedure upon the party claiming lack of
notice. In the present case, there is no claim that the appropriate
notice was not given to the tribe or Shannon. The record reveals
that Shannon was notified of the applicability of the ICWA and
that the tribe intervened and sought transfer of the case under
Neb. Rev. Stat. § 43-1504(2) and (3) (Reissue 2004).

Cases exist from other jurisdictions wherein § 1914 has been
used to attempt to invalidate orders entered by a court which did
not use the appropriate burden of proof or make the requisite
findings under 25 U.S.C. § 1912(d) and (e). In a recent case, In
re SM.H., 33 Kan. App. 2d 424, 103 P.3d 976 (2005), the Court
of Appeals of Kansas reversed an adjudication order for failure to
apply the standards of proof set forth in the ICWA. In that case,
the mother appealed from an adjudication order in which the trial
court found that her children were in need of care and that she
was unable to provide adequate care and control necessary for the
children’s physical, mental, or emotional health. It was undis-
puted that the ICWA applied to the proceedings; however, the
trial court did not make specific findings, as it was required by
law to do, that the children were Indian children and that the
ICWA was applicable to the proceedings. Initially, the In re
S.M.H. court noted that the mother failed to raise this issue in
the trial court. Nevertheless, the In re S.M.H. court allowed the



IN RE INTEREST OF ENRIQUE P. ET AL. 467
Cite as 14 Neb. App. 453

mother to assert the claim on appeal, recognizing that § 1914
allows a parent to “ ‘petition any court of competent jurisdiction
to invalidate [an action for foster care placement] upon a show-
ing that such action violated any provision of [the ICWA].’” 33
Kan. App. 2d at 430, 103 P3d at 981. The court found that
§ 1912(e)—which requires that foster care placement of an
Indian child be supported by clear and convincing evidence,
including qualified expert witness testimony, that continued cus-
tody of the child by the Indian parent is “likely to result in seri-
ous emotional or physical damage to the child”—was not applied
but should have been. The court examined the determination of
whether the children were in need of care under its usual standard
of review for adjudications, finding that the evidence supported
the determination that the children were without the care and
control necessary for their physical, mental, or emotional health.
However, because the ICWA was not properly applied regarding
continued custody by the mother (see § 1912(e)) and because the
State of Kansas failed to present “ ‘qualified expert testimony,”
In re S.M.H., 33 Kan. App. 2d at 434, 103 P.3d at 984, the court
reversed the adjudication order. In reaching its conclusion, the
court recognized that courts considering prior cases had found
that substantial compliance with the ICWA was satisfactory or
that any error resulting from lack of strict compliance was harm-
less. Under the facts of the case, the In re S.M.H. court could not
say with any certainty that the outcome of the case would have
been the same if expert testimony had been received, and it thus
concluded that the error was not harmless.

The Court of Appeals of Iowa addressed a § 1914 argument
in an appeal from a termination of parental rights case in In
Interest of J.W., 528 N.W.2d 657 (ITowa App. 1995). One of the
mother’s arguments in that case was that the termination should
be reversed because the lower court violated § 1912(e) when
it placed the children in temporary foster care and continued
their placement at subsequent dispositional hearings without the
testimony of qualified expert witnesses. The mother relied on
§ 1914 to support her claim. On the facts of the case, the appel-
late court declined to extend the language of § 1914 to invali-
date the termination. It stated that § 1914 * ‘does not provide for
invalidation of a valid separate action because of an invalid
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prior one.’ ” In Interest of J.W., 528 N.W.2d at 661. The appel-
late court noted that in terminating the mother’s parental rights,
the lower court did not rely exclusively on its earlier findings,
and that three qualified ICWA experts gave the requisite testi-
mony under § 1912(e) at the termination proceeding.

In In re G.S., 312 Mont. 108, 59 P.3d 1063 (2002), the
Montana Supreme Court addressed a mother’s § 1914 challenge
to a dispositional order wherein the lower court continued its
previous order granting temporary legal custody of the children
to a public health and human services agency. The mother chal-
lenged the lower court’s finding that the agency employed active
efforts to prevent breaking up the Indian family as required
under § 1912(d). The appellate court first discussed the lack of
an evidentiary standard in § 1912(d), as opposed to § 1912(e),
the latter of which explicitly requires clear and convincing evi-
dence of harm in connection with a need for foster care place-
ment. The appellate court determined that § 1912(d) should also
be governed by clear and convincing evidence and found that
although this standard was not identified by the lower court in
making its finding under § 1912(d), the clear and convincing evi-
dence standard was met in connection with the lower court’s
determination that the agency employed active, yet unsuccess-
ful, efforts to provide remedial and rehabilitative services
designed to prevent the breakup of the family.

In In re S.B., 130 Cal. App. 4th 1148, 30 Cal. Rptr. 3d 726
(2005), despite holding that the mother had waived her claim of
belated compliance with a notice provision of the ICWA, as dis-
cussed above, the appellate court went on to conduct a “harmless
error” analysis with respect to the § 1912(d) requirement. In that
case, the juvenile court had found at the jurisdictional and dispo-
sitional hearing that “reasonable efforts” had been made to pre-
vent or to eliminate the need for removal of the daughter from the
home, in conformity with state law. In re S.B., 130 Cal. App. 4th
at 1165, 30 Cal. Rptr. 3d at 736. The appellate court recognized
that before making a foster care placement, the juvenile court in
an ICWA case has to find, based upon clear and convincing evi-
dence, that “‘active efforts ha[d] been made to provide reme-
dial services and rehabilitative programs designed to prevent the
breakup of the Indian family and that these efforts ha[d] proved
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unsuccessful.”” Id. at 1164, 30 Cal. Rptr. 3d at 736, quoting
§ 1912(d). The appellate court cited previous case law from its
jurisdiction that said that “ ‘the standards in assessing whether
“active efforts” were made to prevent the breakup of the Indian
family, and whether reasonable services under state law were
provided, are essentially undifferentiable.’” In re S.B., 130 Cal.
App. 4th at 1165, 30 Cal. Rptr. 3d at 736. The court concluded
that this principle was applicable under the facts of the case, find-
ing, “On this record, we see no reason to suppose that [if] the
juvenile court had been asked to find whether ‘active efforts’ had
been made, rather than ‘reasonable efforts,” it would have made a
different finding.” Id. at 1165, 30 Cal. Rptr. 3d at 736-37.

Similar approaches have been followed in other appellate
courts in reviewing ICWA determinations where the exact lan-
guage of the ICWA was not contained in the court’s findings, in
cases which did not involve § 1914 challenges. In In re M.D.M.,
313 Mont. 51, 59 P.3d 1142 (2002), the Montana Supreme Court
affirmed the termination of a father’s parental rights as to a child
subject to the ICWA. The lower court found that the child would
be exposed to serious emotional or physical damage unless the
father’s parental rights were terminated; however, it did not
declare, in precise terms, that the State of Montana had satis-
fied its burden of proving the likelihood of such harm “beyond a
reasonable doubt” as required by § 1912(f). In re M.D.M., 313
Mont. at 55, 59 P.3d at 1146. After noting the principle that
[tThe law respects form less than substance,’ ” id., the appellate
court concluded that it was implicit in the lower court’s finding
that the required burden of proof was met.

What we have gleaned from the foregoing case law concern-
ing the ICWA is that each case is dependent upon its particular
facts and circumstances. In our de novo review, we are required
to reach a conclusion independent of the trial court’s findings.
We find the following facts to be of significance in the present
case: At the adjudication hearing, Shannon admitted to the per-
tinent allegations in the amended petition. Because Shannon
admitted to the allegations of the amended petition—including
that one of her children was a member of the Omaha Tribe and
the others were eligible for enrollment; that she used alcohol
or controlled substances; that she did not have safe, stable, and

€ ¢
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independent housing to provide to the children; and that the
children were at risk for harm due to the facts alleged—it was
unnecessary for the State to adduce evidence at the adjudication
hearing. Before accepting Shannon’s admission, the juvenile
court notified Shannon that if the adjudication went to trial, the
burden of proof would be clear and convincing evidence. After
accepting Shannon’s admission, the juvenile court made a spe-
cific finding that the ICWA was applicable to the proceedings
“from this point forward.” The juvenile court adjudicated the
children under § 43-247(3)(a) by a preponderance of the evi-
dence, based on the admission plea. Shannon did not object to
the adjudication. At the disposition and subsequent review hear-
ings, the juvenile court found that reasonable efforts had been
made to return the children to the parental home and to finalize
permanency; that it would be contrary to the health, safety, and
welfare of the children to be returned home; and that it was in
the best interests and welfare of the children to remain in the
custody of DHHS for appropriate care and placement. Shannon
made some objections to certain provisions in the case plans
offered at these hearings; however, she did not object to the con-
tinued foster home placement, and she did not adduce evidence
to show that the case plans were not in the children’s best inter-
ests. Shannon did not appeal from any of the adjudication or
dispositional orders, but, rather, approximately 18 months later,
filed the instant petition to invalidate. Clearly, Shannon has
been aware of the applicability of the ICWA since the filing of
the State’s amended petition and during all of the hearings of
which she now complains. Further, the tribe has been properly
notified and has participated in the proceedings.

Under our general appellate jurisprudence, Shannon would be
precluded from asserting error in the adjudication and disposi-
tional orders by virtue of her failure to preserve any error by a
timely appeal. However, because we conclude that any error with
respect to these orders is harmless in this case, we need not deter-
mine whether our rules of error preservation or waiver preclude
Shannon from petitioning to invalidate previous court orders
under § 43-1507 and 25 U.S.C. § 1914. We conclude, based upon
the pleadings, factual background, and admission of Shannon,
that it was not error to find that the children came within the
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purview of § 43-247(3)(a) in that they were lacking proper paren-
tal care by reason of the faults or habits of Shannon. Further, it
was not error for the juvenile court to make this finding based
upon a preponderance of the evidence. However, with respect to
the foster care placement of the children, the juvenile court did
not articulate a standard by which it made its findings; nor did it
make a finding, supported by testimony of qualified expert wit-
nesses, that active but unsuccessful efforts had been made to pre-
vent the breakup of the Indian family or that continued custody
of the children by Shannon was likely to result in serious emo-
tional or physical damage. See, § 43-1505(4) and (5); 25 U.S.C.
§ 1912(d) and (e). Based upon our de novo review, we find that
any error related to the juvenile court’s failure to specifically state
the foregoing was harmless error in that the evidence would have
supported these ICWA findings.

In sum, we first find that there was clear and convincing evi-
dence to support a finding that active efforts had been made to
prevent the breakup of this family—which efforts included ther-
apy, placement, case management, psychiatric and chemical de-
pendency evaluations, visitation services, transportation assist-
ance with visitation, parenting and domestic violence classes,
and random urine analysis—and that such efforts were unsuc-
cessful. Second, because Shannon did not challenge the contin-
ued out-of-home placement of the children, no expert testimony
was given regarding the likelihood that continued custody with
Shannon was likely to result in serious emotional or physical
damage. However, the evidence adduced by the State at the dis-
positional hearing clearly and convincingly supports such a find-
ing of harm. Shannon’s psychological evaluation indicated that
Shannon had a history of drug and alcohol abuse, and her diag-
noses included major depressive disorder, alcohol dependence,
adjustment disorder with anxiety, and antisocial and depressive
personality features. The conclusions of the evaluation indicated
that Shannon’s parenting problems stemmed from her addiction,
rather than a psychopathology, and that while Shannon com-
pleted her inpatient chemical dependency treatment, she failed
to complete outpatient treatment and did not provide verification
that she was attending Alcoholics Anonymous or Narcotics
Anonymous meetings or that she had obtained a “sponsor.”
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Shannon did not submit to all of the requested urinalysis screen-
ings. In addition, Shannon did not address her domestic violence
issues through a group setting or through individual therapy; nor
did she attend parenting classes. Shannon had no proper housing
or employment, and her visitation with her children was spo-
radic. Based upon the psychological evaluation and the case-
workers’ court reports, it has been clearly and convincingly
shown that custody with Shannon would result in serious emo-
tional or physical damage to the children.

Following our de novo review of the particular facts and cir-
cumstances of this case, we conclude that the juvenile court did
not err in denying Shannon’s petition to invalidate the previous
court orders.

Motion to Dismiss.

Shannon asserts that the juvenile court erred in denying her
motion to dismiss. Shannon argues that by using the incorrect
burden of proof under the ICWA at the adjudication, the court
never acquired jurisdiction over her. As stated above, the adju-
dication was proper and the evidence supported the required
ICWA findings. Further, in the absence of a direct appeal from
an adjudication order, a parent may not question the existence
of facts upon which the juvenile court asserted jurisdiction. In
re Interest of Ty M. & Devon M., 265 Neb. 150, 655 N.W.2d 672
(2003). This assignment of error is without merit.

CONCLUSION
The juvenile court did not err in denying Shannon’s petition to
invalidate the previous adjudication and dispositional orders, as
the evidence supported the required ICWA findings. Likewise,
the juvenile court did not err in denying Shannon’s motion to dis-
miss for lack of jurisdiction.
AFFIRMED.
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LAURIE SMITH CAMP, APPELLEE AND CROSS-APPELLANT,
v. JoN A. CAMP, APPELLANT AND CROSS-APPELLEE.
709 N.W.2d 696

Filed February 7, 2006. No. A-04-685.

Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In actions
for dissolution of marriage, an appellate court reviews the case de novo on the record
to determine whether there has been an abuse of discretion by the trial judge; this stan-
dard of review applies to the trial court’s determinations regarding division of prop-
erty, alimony, and attorney fees.

Appeal and Error. Under the law-of-the-case doctrine, the holdings of the appellate
court on questions presented to it in reviewing proceedings of the trial court become
the law of the case; those holdings conclusively settle, for purposes of that litigation,
all matters ruled upon, either expressly or by necessary implication.

Judgments. It is not the function of an order nunc pro tunc to change or revise a
judgment or order, or to set aside a judgment actually rendered, or to render an order
different from the one actually rendered, even though such order was not the order
intended.

. The function of a nunc pro tunc order is to correct a clerical or scrivener’s error.
___. A money judgment must state with certainty the amount to be paid.
Contempt. A civil contempt is instituted to preserve and enforce the rights of pri-
vate parties to a suit, to compel obedience to orders and decrees made to enforce
such rights, and to administer the remedies to which the court has found the parties
to be entitled.

Courts: Jurisdiction. A court that has jurisdiction to make a decision also has the
power to enforce it by making such orders as are necessary to carry its judgment or
decree into effect.

Judgments: Interest. Interest does not accrue under the postjudgment interest stat-
ute until the debt becomes due.

___:____.Asageneral rule, interest on a judgment or debt is computed up to the
time of the first payment, and that payment is first applied to interest and the balance
to principal.

Divorce: Property Division. In a dissolution action, the court will consider all per-
tinent facts in reaching an award that is just and equitable. The ultimate test for
determining an appropriate division of marital property is one of reasonableness.
The division must, most of all, be reasonable.

Appeal from the District Court for Lancaster County: ROBERT

R. STEINKE, Judge. Affirmed as modified.

Robert B. Creager, of Anderson, Creager & Wittstruck, P.C.,

for appellant.

John W. Ballew, Jr., and Gary B. Schneider, of Ballew,

Schneider, Covalt, Gaines & Engdahl, P.C., L.L.O., for appellee.
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INBODY, Chief Judge, and CARLSON and CASSEL, Judges.

CASSEL, Judge.
I. INTRODUCTION

This appeal arises out of the dissolution of the marriage of
Jon A. Camp and Laurie Smith Camp. Jon appeals the order of
the district court for Lancaster County that enforced the judg-
ment which we had affirmed and modified on direct appeal.
Laurie cross-appeals. We conclude that (1) the law-of-the-case
doctrine precludes us from considering Jon’s argument that the
district court should have considered certain liabilities in divid-
ing certain accounts; (2) by granting a money judgment, the dis-
trict court enforced the original judgment dividing marital prop-
erty but improperly expanded the original judgment by awarding
interest on the money judgment retroactive to the date of the
original decree; (3) the district court did not abuse its discretion
in applying payments on the judgment first to interest and then
to the principal; and (4) the district court did not abuse its dis-
cretion in denying Laurie’s request that Jon reimburse her for
partnership and corporation income which she did not receive
but for which she paid taxes. We therefore affirm as modified.

II. BACKGROUND

1. PROCEDURAL BACKGROUND
The parties’ marriage was dissolved by the district court on
April 10, 2002. At the time of the dissolution, Jon and Laurie
each owned a 39.95-percent interest in the Haymarket Square
Partnership (HMS). The parties and other partners in HMS had
also established CH, Ltd., a corporation with the same division
of ownership as HMS. Henceforth, we refer to HMS and CH col-
lectively as “the entities.” The district court decreed:
Jon and Laurie shall each receive 39.95 percent of the cash
accumulated in all HMS and CH checking and savings
accounts as of December 31, 2000. Jon shall pay to Laurie
her appropriate 39.95 percent of these accounts within
thirty (30) days of this order, regardless of the current bal-
ances in such accounts.
Additionally, the decree ordered Jon to pay a money judgment
to Laurie in the amount of $3,266,152 in annual instaliments of
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$500,000 plus accrued interest at the rate of 5.442 percent per
year, with the first payment to be due within 60 days of the
decree. This money judgment included Laurie’s interest in the
entities, but not the cash in the entities’ checking and savings
accounts. The district court authorized Jon to prepay the judg-
ment at any time. On July 26, 2002, Jon filed a notice of his
intent to appeal the dissolution decree to this court.

On October 15, 2002, Laurie filed a supplemental petition
for declaratory judgment in the dissolution action. She alleged
that after she had filed her 2001 federal and state income tax
returns in which she declared distributions from the entities, Jon
had submitted “K-1 forms” to the Internal Revenue Service and
the Nebraska Department of Revenue attributing to Laurie
income from HMS that she did not receive. Laurie stated that
as a result, she filed amended tax returns and paid additional
taxes. Laurie requested a declaratory judgment to determine her
liability for “past and future ‘phantom income’” from the enti-
ties. In response, Jon filed a demurrer. The district court sus-
tained Jon’s demurrer, stating that it would not act on Laurie’s
petition for declaratory judgment while the appeal to this court
was pending.

On December 16, 2003, we released our opinion in Camp v.
Camp, No. A-02-832, 2003 WL 22948124 (Neb. App. Dec. 16,
2003) (not designated for permanent publication) (Camp I). Jon
complained that the district court had erred in several respects in
its division of the parties’ property. In part, we addressed the dis-
trict court’s award of 39.95 percent of the entities’ cash accounts
to Laurie as follows:

Jon contends that the trial court erred in requiring him to
pay to Laurie 39.95 percent of the HMS and CH checking
and savings accounts as of December 31, 2000, within 30
days of the order, “regardless of the current balances in
such accounts.” Jon’s first argument is that the court lacked
jurisdiction over these funds owned by the entities when
neither Jon nor Laurie, acting alone, controlled the affairs
of either entity. We reject this claim. As we said a good
number of pages ago, the court has the equitable power to
distribute the parties’ assets, and that is all it has done by
the portion of its decree under discussion here.
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Jon also argues that Laurie should not be awarded the
cash in the bank accounts of the entities, since the trial court
relied upon [Laurie’s appraiser’s] income theory rather than
a liquidation theory. [Laurie’s appraiser] did not use the
cash balances of the entities in calculating his valuation
because it was based on net operating income. Jon asserts
that it is irrational to give Laurie 39.95 percent of the assets
in the bank at yearend 2000 without making her responsible
for the then-existing debts or liabilities which Jon pegged at
over $156,000 as of April 29, 2001.

While the decree does not contain the amount in the
accounts on such date, and we have not found it ourselves in
the voluminous record, making an equal division between
the two parties of the cash held by two entities which are
admittedly marital property and which are being divided
equally is not irrational or an abuse of discretion. This as-
signment of error is without merit.

Camp I, 2003 WL 22948124 at *16. This court adjusted Jon’s
payment schedule, recalculated the valuation of buildings owned
by the entities, and reduced the judgment accordingly as follows:

As a result of our decision, the judgment awarded to
Laurie against Jon is reduced to $2,819,511 with interest
accruing at 5.442 percent per annum from and after April
10, 2002, until the judgment is paid in full. This is a reduc-
tion of the trial court’s judgment by $446,641. The judgment
is to be paid by an installment of $325,000 plus accrued
interest 60 days after the date of our mandate, followed by
like payments on the yearly anniversary of our mandate
together with accrued interest until the judgment is paid in
full. The judgment is secured by Jon’s interest in HMS and
CH, and it may be prepaid in full or part at any time.

Camp I, 2003 WL 22948124 at *20. We affirmed the district
court’s decree, as modified.

On February 3, 2004, Laurie filed a motion to spread the man-

date and for supplemental orders regarding reconciliation of the
payment schedule on the revised money judgment and supple-
mental orders “requiring disbursement to [Laurie] of her 39.95%
of [the entities’] checking and savings accounts as of December
31, 2000 in the amount of $130,595.33.”
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On March 9, 2004, Laurie filed an amended petition for de-
claratory judgment and supplemental money judgment. Laurie
reiterated the allegations in her petition for declaratory judg-
ment and additionally alleged that after she had prepared and
submitted federal and state income tax returns for 2002, Jon
submitted K-1 forms to the Internal Revenue Service and the
Nebraska Department of Revenue, which forms attributed to
Laurie income from the entities that she had not received.
Laurie complained that as a result, she had to file amended state
and federal income tax returns for 2002 and pay additional
taxes for income from the entities which she did not receive.
Laurie requested a declaratory judgment determining her status
both as a partner in HMS and as a shareholder in CH in 2001
and 2002, and Laurie requested a supplemental money judg-
ment against Jon for the income from the entities which Laurie
did not receive but for which she paid taxes.

On March 24, 2004, Jon filed a motion for an order nunc pro
tunc to clarify the terms of the decree. Specifically, Jon asked the
court to clarify the judgment to provide that the amount due
Laurie from the entities’ accounts was the net amount after the
payment of accounts payable and to include in the money judg-
ment the amount due from Jon to Laurie from the entities’
accounts. Also on March 24, Jon filed a motion to settle money
judgment, requesting that any early payments he made on the
judgment be applied first to the principal amount and then to
accrued interest.

On March 25, 2004, the district court conducted a hearing on
the parties’ various motions. We divide our summary of the evi-
dence into sections pertaining to the topics raised in the parties’
various motions and relevant to this appeal.

2. EVIDENCE AT TRIAL

(a) Entities’ Accounts
Laurie testified and presented other evidence that the bal-
ances of the entities’ accounts as of December 31, 2000, totaled
$326,896.96, and requested 39.95 percent of that sum, or
$130,595.34, plus interest accruing since April 10, 2002, the
date of the dissolution decree. Laurie testified that Jon did
not make the account information available at the time of the










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































