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AARON FERER AND ROBIN MONSKY, APPELLANTS, V. ERICKSON
& SEDERSTROM, P.C., A LIMITED LIABILITY ORGANIZATION,
A NEBRASKA CORPORATION, APPELLEE.

759 N.W.2d 75

Filed October 27, 2006. No. $-05-619.
SUPPLEMENTAL OPINION

Appeal from the District Court for Douglas County: PETER C.
BATAILLON, Judge. Supplemental opinion: Former opinion modi-
fied. Motions for rehearing overruled.

James D. Sherrets and Jason M. Bruno, of Sherrets & Boecker,
L.L.C., for appellants.

Michael F. Kinney, David A. Blagg, and Daniel J. Epstein, of
Cassem, Tierney, Adams, Gotch & Douglas, for appellee.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and
MILLER-LERMAN, JJ.

PErR CURIAM.

This matter is before the court on motions for rehearing filed
by the parties to this appeal regarding our opinion reported at
Ferer v. Erickson, Sederstrom, ante p. 113, 718 N.W.2d 501
(2006).

The motion for rehearing filed by the appellants, Aaron Ferer
and Robin Monsky, is overruled. The motion for rehearing filed
by the appellee, Erickson & Sederstrom, P.C., is overruled, but
we modify the opinion as follows:

In that portion of the opinion designated “Analysis,” under
the subheading “Individual Claim,” the last paragraph, id. at
119, 718 N.W.2d at 507, is withdrawn. In its place, the follow-
ing is inserted:

Aaron has alleged in his operative complaint that E&S
transferred his shares of AFSC to Harvey Ferer and then to
Matthew Ferer and Whitney Ferer, despite his failure to
endorse the stock certificate or authorize the transfer. If
Aaron’s allegations are true, which we must assume for
purposes of a motion to dismiss, see Carruth v. State, 271
Neb. 433, 712 N.W.2d 575 (2006), E&S may be liable
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under § 8-407 because of the alleged ineffective endorse-
ment. We therefore conclude that Aaron has stated a claim
for wrongful registration, and the district court erred in con-
cluding otherwise.
The remainder of the opinion shall remain unmodified.
FORMER OPINION MODIFIED.
MOTIONS FOR REHEARING OVERRULED.
Henbpry, C.J., not participating.

ScotT G. STEWART, APPELLANT, V. ADVANCED GAMING
TECHNOLOGIES, INC., ET AL., APPELLEES.
723 N.W.2d 65

Filed October 27, 2006. No. S-06-966.

1. Judgments: Jurisdiction. A jurisdictional question which does not involve a factual
dispute is a matter of law.

2. Constitutional Law. Constitutional interpretation is a question of law.

3. Supreme Court: Appeal and Error. On questions of law, the Nebraska Supreme
Court is obligated to reach a conclusion independent of the decision by the trial court.

4. Constitutional Law: Initiative and Referendum: Appeal and Error. The resub-
mission clause under Neb. Const. art. ITI, § 2, presents a question whether the initia-
tive measure is legally sufficient to be submitted to the voters, and the Secretary of
State’s determination of such question is subject to judicial review.

5. Constitutional Law: Initiative and Referendum: Words and Phrases. The phrase
“essential substance” in the resubmission clause of Neb. Const. art. 111, § 2, requires
a broader, conceptual analysis and comparison of the fundamental theme and purpose
of each initiative measure to determine if they are the “same” for purposes of the
resubmission clause.

6. Courts: Judgments. In the absence of an actual case or controversy requiring judi-
cial resolution, it is not the function of the courts to render a judgment that is merely
advisory.

7. Constitutional Law: Initiative and Referendum. Substantive constitutional chal-
lenges to an initiative do not become justiciable until the proposal is approved by vot-
ers, while procedural challenges to the legal sufficiency of an initiative petition may
be determined prior to an election.

Appeal from the District Court for Lancaster County: EArL J.
WITTHOFF, Judge. Affirmed.

Stephen D. Mossman, J.L. Spray, and Robin L. Spady, of
Mattson, Ricketts, Davies, Stewart & Calkins, for appellant.
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James A. Overcash, Krista L. Kester, and Allen M. Tate, of
Woods & Aitken, L.L.P., for appellee John A. Gale.

Norman M. Krivosha, Jeremy Fitzpatrick, and Matthew M.
Enenbach, of Kutak Rock, L.L.P, for appellees Advanced
Gaming Technologies, Inc., et al.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and
MILLER-LERMAN, JJ., and HANNON, Judge, Retired.

PER CURIAM.
NATURE OF CASE

Nebraska Secretary of State John A. Gale determined that an
initiative measure known as the Video Keno Initiative and spon-
sored by Advanced Gaming Technologies, Inc.; Hastings Keno,
Inc.; Big Red Lottery Services Ltd., by Big Red Lottery Services
Inc. as managing general partner; and Papillion Keno, Inc. (col-
lectively the Sponsors) should be placed on the ballot for the
November 7, 2006, general election. Scott G. Stewart, appellant,
brought this action against the Sponsors and Gale in the district
court for Lancaster County pursuant to Neb. Rev. Stat. § 32-1412
(Reissue 2004). In his amended complaint, Stewart sought an
injunction preventing Gale from placing the Video Keno
Initiative on the ballot at the 2006 general election. Stewart also
sought a declaratory judgment that the Video Keno Initiative vio-
lated the resubmission clause in article I, § 2, of the Nebraska
Constitution, because it submitted to the people the essential sub-
stance of previous initiatives more often than once in 3 years.
Stewart further sought a declaratory judgment that the Video
Keno Initiative was legally insufficient and violated provisions
concerning games of chance and lotteries in article III, § 24,
because it sought by statutory amendment to effect change that
was required to be made by constitutional amendment. The
Sponsors moved to dismiss. The district court determined that
the issue with regard to article IIl, § 24, was not ripe for deter-
mination. Gale and the Sponsors moved for summary judgment.
The district court determined that the Video Keno Initiative did
not violate the resubmission clause in article III, § 2. The court
entered orders which granted the motions, denied relief to
Stewart, and dismissed Stewart’s action, thereby permitting the
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Video Keno Initiative to remain on the ballot. Stewart appealed.
We expedited Stewart’s appeal. We affirm.

STATEMENT OF FACTS
On February 1, 2006, the Sponsors submitted to Gale a sworn
statement of petition sponsors stating that they planned to spon-
sor an “initiative petition to authorize video keno.” On February
21, the Sponsors filed with Gale the final text of the Video Keno
Initiative. The Video Keno Initiative proposes to amend certain
sections of the Nebraska County and City Lottery Act, Neb. Rev.
Stat. §§ 9-601 to 9-653 (Reissue 1997 & Cum. Supp. 2004), to
authorize the use of video keno in any county, city, or village
lottery. In particular, the Video Keno Initiative proposes to add
language to § 9-607(1)(c) which would allow lottery winners to
be determined by the following method:
By use of a game known as video keno in which each
player selects or quick-picks numbers from a total of eighty
numbers displayed on a video player station and a com-
puter or other electronic selection device randomly selects
numbers from the same pool of eighty numbers and the
winning plays are determined by the correct matching of
the numbers selected by the player with the numbers ran-
domly selected by the computer or other electronic selec-
tion device and displayed on the video player station.
(Emphasis omitted.)
The Video Keno Initiative also proposes to add language to
§ 9-607(1)(d) which would allow in part that “[a]Jmounts won
are shown as credits on a video player station and may be either
(A) replayed or (B) printed on a paper ticket which may be re-
deemed for cash or replayed.” (Emphasis omitted.) In addition,
the Video Keno Initiative proposes to add sections to the act re-
lating to the distribution of video keno proceeds, including the
following language to be added to § 9-650:
If a video keno lottery is operated by a lottery operator pur-
suant to subdivision (1)(c)(iii) of section 9-607, the county,
city, or village shall require the lottery operator to remit
thirty-six percent of the gross gaming revenue on a monthly
basis to the county, city, or village in lieu of any other local
gaming or amusement tax or contractually agreed amount
which might otherwise apply to the video keno lottery, and
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the lottery operator shall retain the remainder of the gross
gaming revenue. Out of that remainder, the lottery operator
shall deduct and retain fourteen percent of the gross gaming
revenue as a service fee for video keno lottery conducted
at a sales outlet location, and any remaining amount shall
be divided equally between the lottery operator and the
sales outlet location. The sales outlet location shall be re-
sponsible for depositing cash from the video player station
to a separate account established by the lottery operator and
shall be responsible for the cost of any required bond or
other security.

(Emphasis omitted.)

The Video Keno Initiative further proposes to amend § 9-648
to impose on any county, city, or village conducting a video
keno lottery a tax of 9 percent of the gross gaming revenue.
The Video Keno Initiative proposes to define “[g]ross gaming
revenue” as “gross proceeds minus (1) prizes, (2) any prize re-
serves established by the county, city, village, or lottery opera-
tor, and (3) any federal tax imposed on the video keno lottery.”
(Emphasis omitted.)

On July 7, 2006, the Sponsors submitted to Gale what they
contended were sufficient valid signatures from registered vot-
ers, sufficiently distributed by county, to qualify the Video Keno
Initiative for consideration by the people at the November 7
general election. On July 12, Gale issued a memorandum in
which he set forth, among other things, his conclusion that the
Video Keno Initiative did not violate the resubmission clause
found in article ITI, § 2. Gale also noted a “potential constitu-
tional impediment” to the Video Keno Initiative raised in an
opinion issued by the Attorney General. Gale stated as follows:

The issue is this: whether the Video Keno initiative can
be placed on the ballot because it proposes enactment of a
“statute” to allow a form of gambling not permitted by the
Nebraska Constitution. If legislative proposals to authorize
“electronic” or “video” keno are unconstitutional because
such gambling is not a permissible form of “lottery” for com-
munity betterment purposes, then is this statutory initiative
measure equally an impermissible “game of chance” prohib-
ited by Article II1, section 24, of the Nebraska Constitution?
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Gale stated that he had “limited authority to interpret the validity
or construction of any proposed law,” and he declined to address
the issue. Gale further noted that there was a question whether
the issue was ripe for review until after the election.

On August 3, 2006, Stewart, a Nebraska resident, taxpayer,
and registered voter of Lincoln, Lancaster County, Nebraska,
filed a complaint in the district court for Lancaster County,
naming the Sponsors and Gale as defendants. Stewart filed an
amended complaint on August 9. Stewart asserted that his
complaint was filed pursuant to Neb. Rev. Stat. §§ 25-21,149
to 25-21,164 (Reissue 1995 & Cum. Supp. 2004) (Uniform
Declaratory Judgments Act), §§ 25-1062 to 25-1080 (Reissue
1995 & Cum. Supp. 2004) (regarding injunctions), and various
provisions found in §§ 32-1401 to 32-1417 (Reissue 2004), in-
cluding but not limited to § 32-1412 (regarding authority of dis-
trict court for Lancaster County to review decision of Secretary
of State to place initiative on ballot). Stewart sought a tempo-
rary and permanent injunction preventing Gale from placing the
Video Keno Initiative on the November 7 general election bal-
lot. Stewart also sought declaratory judgments that (1) the Video
Keno Initiative violated the resubmission clause of article III,
§ 2, and (2) the Video Keno Initiative was legally insufficient
because it “seeks to enact a Statutory Initiative to provide for
gambling which would require the passage of a Constitutional
Amendment.”

Stewart asserted what he labeled as three theories of recov-
ery. In his “First Theory of Recovery,” Stewart alleged that the
Video Keno Initiative was legally insufficient because it vio-
lated the resubmission clause. He asserted that the Video Keno
Initiative was the same measure, in essential substance, as
Initiatives 417, 419, and 420 which were submitted to Nebraska
voters on November 2, 2004. We recently noted that of these
three initiatives, only Initiative 419 was approved by the voters,
and we described the three initiatives as follows:

Initiative 417 proposed to amend article III, § 24, of the
Nebraska Constitution, which generally prohibits the
Legislature from authorizing games of chance which are
not specifically permitted in the constitution, by adding the
following language: “(5) This section shall not apply to laws
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enacted by the people by initiative measures by which the
people may, contemporaneously with the adoption of this
subsection or at any time thereafter, provide for the autho-
rization, operation, regulation, and taxation of all forms of
games of chance.” Initiative 419 dealt with taxation of
games of chance conducted at casinos and other locations.
Initiative 420 proposed a statute to (1) authorize all games
of chance at casinos in metropolitan class cities within 2
miles of the Nebraska border; (2) authorize the use of elec-
tronic, mechanical, or other gaming devices at ‘“‘strategic
premises” where at least 250 such devices were operated, as
well as at racetracks; and (3) authorize the use of “[l]imited
gaming devices” at casinos, “strategic premises,” racetracks,
and establishments selling alcoholic liquor for consumption
on the premises. Initiative 420 also sought to establish the
numbers of such casinos and gaming devices to be operated
at various locations and to create a commission to regulate
gaming. Initiatives 417 and 420 were defeated by the voters
at the 2004 election, but Initiative 419 was approved. See
Nebraska Blue Book 2004-05 at 1020-23. See, also, Neb.
Rev. Stat. §§ 9-901 to 9-904 (Supp. 2005).

State ex rel. Lemon v. Gale, ante p. 295, 298-99, 721 N.-W.2d

347, 352 (2006).

In his “Second Theory of Recovery,” Stewart asserted that the
Video Keno Initiative was legally insufficient in that the changes
proposed by the Video Keno Initiative could not be achieved by
statutory amendment and would require an amendment to the
Nebraska Constitution because the proposed changes would vio-
late article III, § 24(1), which provides:

Except as provided in this section, the Legislature shall not
authorize any game of chance or any lottery or gift enter-
prise when the consideration for a chance to participate
involves the payment of money for the purchase of prop-
erty, services, or a chance or admission ticket or requires
an expenditure of substantial effort or time.

Finally, in his “Third Theory of Recovery,” Stewart asserted
that the “Ballot Title and Explanatory Statement” for the Video
Keno Initiative was insufficient in that it failed to explain to
voters that the proposed statutory amendments would require a
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constitutional amendment in order to allow video keno games.
Stewart subsequently moved to dismiss his third theory of re-
covery, and such theory is not at issue in this appeal.

The Sponsors moved to dismiss Stewart’s claims. The district
court, on August 29, 2006, entered an order which denied the
motion to dismiss Stewart’s first theory of recovery (regarding
resubmission) but granted the motion to dismiss the second the-
ory of recovery (regarding article III, § 24). With respect to the
second theory of recovery, the court determined that Stewart
was requesting the court to determine the substantive constitu-
tionality of the Video Keno Initiative under article III, § 24. The
court concluded that because the initiative was only a proposed
statute, the “controversy is not ripe for determination and this
court is without jurisdiction to enter a judgment.” The article III,
§ 24, theory of recovery was dismissed.

The Sponsors and Gale moved for summary judgment on the
first theory of recovery (regarding resubmission). On August 31,
2006, the court entered an order which granted summary judg-
ment in favor of the Sponsors and Gale. The court noted that
“[k]eno had been made legal earlier, but it was in the form of pen
and paper only.” The court determined that the only change pro-
posed pursuant to the Video Keno Initiative was to “permit elec-
tronic keno in addition to the paper kind, as well as create an
alternative distribution of keno revenue.” The court compared
the Video Keno Initiative with Initiatives 417, 419, and 420
considered by the voters in 2004, and concluded that the Video
Keno Initiative and the prior initiatives were “not the same as
a matter of law.” The court rejected Stewart’s argument that the
resubmission clause applied to “any measure relating to the same
general topic as the earlier measure” and that the Video Keno
Initiative and the earlier initiatives related to the general topic of
expanded gambling. The court instead applied what it described
as a “‘substantially the same’” test or a “ ‘same essential sub-
stance’ ” test. The court noted that Initiative 420 “was intended to
expand casino gambling and other forms of gambling, which are
currently illegal, throughout the state,” while the Video Keno
Initiative did not “purport to increase the number of keno lot-
teries or the location in which keno lotteries are planned” but
instead aimed to “permit the electronic version of the game to be
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played, while the current statute allows only paper ticket forms
of the game to be played.” The court concluded that under either
a “substantially the same” test or a “same essential substance”
test, the Video Keno Initiative did not violate the resubmission
clause. The court therefore granted summary judgment in favor
of the Sponsors and Gale with respect to Stewart’s first theory of
recovery, and, Stewart’s other theories of recovery having been
dismissed, the court dismissed Stewart’s action. Stewart appeals.

ASSIGNMENTS OF ERROR
Stewart claims, restated and consolidated, that the district
court erred in concluding that the Video Keno Initiative did not
violate the resubmission clause and in concluding that Stewart’s
challenge regarding article I1I, § 24, was not ripe for review.

STANDARDS OF REVIEW
[1-3] A jurisdictional question which does not involve a fac-
tual dispute is a matter of law. State ex rel. Lemon v. Gale, ante
p. 295, 721 N.W.2d 347 (2006). Constitutional interpretation is a
question of law. Id. On questions of law, the Nebraska Supreme
Court is obligated to reach a conclusion independent of the deci-
sion by the trial court. Id.

ANALYSIS
Video Keno Initiative Does Not Violate Resubmission Clause.

Stewart first asserts that the district court erred in determining
that the resubmission clause did not preclude the Video Keno
Initiative from being placed on the ballot for the November 2006
general election. We conclude that the court did not err in this
determination.

[4] We initially note that the parties agree and we conclude
that the resubmission issue presented in this case is justiciable
prior to the election. We recently reasoned in State ex rel. Lemon,
supra, that in connection with a resubmission challenge, the
question is not whether the initiative measure, if adopted, would
violate one or more substantive provisions of the state or federal
Constitution, but, rather, whether the initiative measure com-
plies with the requirement of article III, § 2, that it not be the
same “either in form or in essential substance” as another meas-
ure submitted to the voters within a preceding 3-year period.
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The resubmission clause presents a question whether the initia-
tive measure is legally sufficient to be submitted to the voters,
and the Secretary of State’s determination of such question is
subject to judicial review. Id.

[5] The resubmission clause provides that “[t]he same meas-
ure, either in form or in essential substance, shall not be sub-
mitted to the people by initiative petition, either affirmatively
or negatively, more often than once in three years.” Neb. Const.
art. I, § 2. In State ex rel. Lemon, supra, we rejected arguments
that the resubmission clause imposed a narrow restriction pre-
venting only the same initiative measure from being resubmitted
using synonyms or mere rewording of language. In State ex rel.
Lemon, we also rejected the district court’s interpretation of the
phrase * ‘same . . . in essential substance’” to mean “ ‘substan-
tially the same.”” Ante at 305, 721 N.W.2d at 356. Instead, we
interpreted the phrase “essential substance” in the resubmission
clause to require a broader, conceptual analysis and comparison
of the fundamental theme and purpose of each initiative measure
to determine if they are the “same” for purposes of the resub-
mission clause. Id.

The parties in this case do not argue that the Video Keno
Initiative measure is the same in form as the 2004 measures.
Instead, we must determine whether the Video Keno Initiative
is the “same . . . in essential substance” as the initiative meas-
ures which appeared on the ballot in 2004. Although in his
complaint, Stewart asserted that the Video Keno Initiative was
the same measure as Initiatives 417, 419, and 420, on appeal,
Stewart focuses his arguments on Initiatives 417 and 420.
Stewart argues that the Video Keno Initiative and Initiatives
417 and 420 all had the same broad purpose of expanding gam-
bling in Nebraska. Stewart argues in particular that video keno
was among the “games of chance” that could have been autho-
rized under the constitutional amendment proposed in Initiative
417 and that would have been authorized by the statutory amend-
ment proposed in Initiative 420, had those two initiatives been
adopted. The Sponsors and Gale argue that in contrast to the
2004 initiative measures which sought to authorize a variety of
new “games of chance,” the Video Keno Initiative seeks to autho-
rize an alternative method of playing keno, which is a form of
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“lottery” already authorized under the Nebraska City and County
Lottery Act, §§ 9-601 to 9-653.

In Gale’s July 12, 2006, memorandum concluding that the
Video Keno Initiative did not violate the resubmission clause, he
noted that the Video Keno Initiative “seeks to amend current
statutory provisions contained in the Nebraska City and County
Lottery Act, by allowing the use of ‘video keno’ devices.” Gale
further noted that “the proposed statutory change does not man-
date new dedicated gaming sites or create a new board or com-
mission to regulate the proposed devices as proposed in
Initiative Measure 420 of 2004.” Gale further found nothing in
Initiative 417 that bore “any similarity to provisions contained
in the current Video Keno measure.”

The district court, in granting summary judgment in favor
of the Sponsors and Gale, concluded that the Video Keno
Initiative did not violate the resubmission clause. The court
stated as follows:

Initiative 420 was intended to expand casino gambling
and other forms of gambling, which are currently illegal,
throughout the state. The video keno initiative does not
purport to increase the number of keno lotteries or the
location in which keno lotteries are planned. It does how-
ever . . . permit the electronic version of the game to be
played, while the current statute allows only paper ticket
forms of the game to be played. Therefore, the purpose and
effect of the two initiatives demonstrate the two are not
“substantially the same.”

Although the court used the “substantially the same” test that we
rejected in State ex rel. Lemon v. Gale, ante p. 295, 721 N.W.2d
347 (2006), we agree with the conclusion that the Video Keno
Initiative does not violate the resubmission clause.

Initiative 417 proposed to amend article III, § 24, of the
Nebraska Constitution, which provides in paragraph (1) that ex-
cept as otherwise provided, “the Legislature shall not authorize
any game of chance or any lottery or gift enterprise when the
consideration for a chance to participate involves the payment of
money for the purchase of property, services, or a chance or
admission ticket or requires an expenditure of substantial effort
or time.” As we noted in State ex rel. Lemon, Initiative 417
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would have removed a constitutional barrier to the operation of
casinos by providing that article III, § 24, would not apply to
laws enacted by initiative which authorized the * ‘operation, reg-
ulation, and taxation of all forms of games of chance.” ” Ante at
307, 721 N.W.2d at 358. We further noted in State ex rel. Lemon
that the consequence of the constitutional amendment proposed
by Initiative 417 was apparent from Initiative 420 which would
have enacted a statute by initiative providing for the operation of
games of chance at various locations, including casinos located
in a city of the metropolitan class. In State ex rel. Lemon, we
determined that the essential substance of Initiative 417 submit-
ted to the electorate in 2004 was “amending the constitution to
authorize enactments permitting the operation of games of
chance.” Ante at 308, 721 N.W.2d at 358.

Initiative 420 proposed statutory amendments that under the
authority of the constitutional amendment proposed in Initiative
417, would have authorized games of chance at casinos in met-
ropolitan class cities within 2 miles of the Nebraska border;
authorized the use of electronic, mechanical, or other gaming
devices at “strategic premises” where at least 250 such devices
were operated, as well as at racetracks; and authorized the use
of “[I]imited gaming devices” at casinos, “strategic premises,”
racetracks, and establishments selling alcoholic liquor for con-
sumption on the premises. The statutory amendments proposed
by Initiative 420 would also have established the numbers of
such casinos and gaming devices to be operated at various loca-
tions and would have created a commission to regulate gaming.
The fundamental theme and purpose of Initiative 420 was the
enactment of a statute authorizing the operation of “games of
chance” at casinos and other locations.

By contrast, the fundamental theme and purpose of the Video
Keno Initiative is to amend the definition of “lottery” under the
Nebraska City and County Lottery Act to include video keno
and to provide for the distribution of proceeds and the taxation
of revenues from video keno. The Video Keno Initiative does
not propose to expand the types of sites at which keno is played
or the types of entities that may operate keno lotteries. The
Video Keno Initiative therefore has a fundamental theme differ-
ent from that of Initiative 417 which proposed a constitutional
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amendment to authorize enactments by initiative permitting the
operation of a variety of “games of chance” and from that of
Initiative 420 which proposed a statutory amendment to autho-
rize the operation of such “games of chance” at various new and
existing locations.

In deciding the resubmission issue, it is important to note that
a distinction is made in article III, § 24, between a “game of
chance” and a “lottery.” In paragraph (1) of article III, § 24,
“game of chance” and “lottery” are referred to as distinct activi-
ties that are generally prohibited. However, paragraphs (2) and
(3) provide that a “lottery” may be authorized under certain con-
ditions and with certain requirements. Lotteries have been au-
thorized by the Legislature pursuant to certain statutes, including
the Nebraska City and County Lottery Act. Keno in its traditional
paper form has been authorized as a form of “lottery” under the
Nebraska City and County Lottery Act. See § 9-607(1)(c)(ii).
Whereas Initiative 417 proposed a constitutional amendment
to permit the authorization of enactments by initiative permit-
ting “games of chance” and Initiative 420 proposed a statutory
amendment to authorize certain “games of chance,” the Video
Keno Initiative proposes to amend the statutory term “lottery” to
authorize an additional method of playing keno. The Video Keno
Initiative therefore has a fundamental theme of amending the
types of legally authorized “lotteries,” whereas the 2004 initia-
tives had a fundamental theme of expanding the types of con-
stitutionally authorized “games of chance.”

In connection with the resubmission analysis, Stewart argues
that video keno is in reality a type of “game of chance” that
would have been permitted under the constitutional and statu-
tory amendments proposed by Initiatives 417 and 420. For com-
pleteness, we note that Stewart makes a similar argument, which
we do not resolve, with respect to his assertion that the Video
Keno Initiative violates article IIT, § 24, because it impermissibly
authorizes a form of “lottery” that is actually a prohibited “game
of chance.” For purposes of determining whether the Video Keno
Initiative violates the resubmission clause, we consider only
what the Video Keno Initiative purports to achieve in comparison
to what the 2004 initiatives proposed to achieve. In making this
comparison for purposes of our resubmission analysis, we need
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not determine whether the Video Keno Initiative can constitu-
tionally achieve what it proposes to do.

Having determined that the fundamental theme and purpose
of the Video Keno Initiative is not the same as the fundamen-
tal theme and purpose of Initiatives 417 and 420, we conclude
that the Video Keno Initiative does not violate the resubmission
clause. The district court reached the same conclusion and did
not err in granting summary judgment in favor of the Sponsors
and Gale on the resubmission issue. The order on summary
judgment is affirmed.

The Substantive Constitutional Challenge to the Video Keno
Initiative Is Not a Preelection Justiciable Issue.

Stewart next asserts that the district court erred in determining
that Stewart’s challenge with respect to article III, § 24, was not
ripe for review and in therefore granting the Sponsor’s motion
to dismiss the theory of recovery as to that issue. Because we
conclude that Stewart’s challenge is a substantive constitutional
challenge and is not a preelection justiciable issue, we affirm the
district court’s order dismissing this theory of recovery.

[6] In the absence of an actual case or controversy requiring
judicial resolution, it is not the function of the courts to render
a judgment that is merely advisory. State ex rel. Lemon v. Gale,
ante p. 295, 721 N.W.2d 347 (2006); Wilcox v. City of McCook,
262 Neb. 696, 634 N.W.2d 486 (2001); Keller v. Tavarone, 262
Neb. 2, 628 N.W.2d 222 (2001). At this time, the statutory
amendments proposed under the Video Keno Initiative have not
been and, indeed, may not be approved by the voters. We must
therefore initially decide whether we can reach Stewart’s chal-
lenge based on article III, § 24, prior to the election at which
voters will be asked to consider the Video Keno Initiative.

As we recently noted in State ex rel. Lemon, supra, this court
held in Duggan v. Beermann, 249 Neb. 411, 544 N.W.2d 68
(1996), that the district court was correct in Duggan in declin-
ing to rule on the constitutionality of an initiative measure prior
to the election because “[t]o the degree that appellants sought
a declaration that [the initiative measure], if adopted, would
enact amendments which violated the U.S. or the Nebraska
Constitution, appellants were seeking an advisory opinion.” 249
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Neb. at 424, 544 N.W.2d at 77. We held in Duggan that the
question did not become justiciable until the measure was
adopted by the voters. Other courts have stated similar reason-
ing. For example, the Supreme Court of Nevada recently
observed that “Preelection challenges to an initiative’s substan-
tive constitutionality are not ripe. [A]ny harm is highly specula-
tive since the measure may not even pass at election time.”
Herbst Gaming, Inc. v. Sec’y of State, 122 Nev. 877, 887-88,
141 P.3d 1224, 1231 (2006). See, similarly, Purcell v. Gonzalez,
549 U.S. 1, 127 S. Ct. 5, 166 L. Ed. 2d 1 (2006) (Stevens, J.,
concurring) (counseling against speculation in case involving
constitutional challenge to existing election law).

In contrast to the substantive constitutional challenge which
was not ripe in Duggan, we have had occasion to consider chal-
lenges which bear on the regulation of the initiative process itself
and we have found these latter challenges justiciable prior to an
election. Recently, we found that the resubmission issue in State
ex rel. Lemon involved requirements for placing a measure on the
ballot and, as such, was logically justiciable prior to the election.
See § 32-1409(3). Similarly, in Loontjer v. Robinson, 266 Neb.
902, 670 N.W.2d 301 (2003), this court held that an issue regard-
ing whether an initiative petition was defective because it failed
to include a sworn statement listing the names and addresses
of its sponsors, as required by § 32-1405(1), was justiciable prior
to the election. We held that § 32-1412(2) permitted a court to
hear and decide a challenge to the legal sufficiency of an ini-
tiative petition prior to an election. We stated that “[q]uestions
dealing with statutory provisions concerning the form of a peti-
tion and the technical requirements of the sponsors affect the
legal sufficiency of an initiative.” Loontjer, 266 Neb. at 908-09,
670 N.W.2d at 307. Furthermore, in two separate concurrences
to Loontjer, three justices of this court indicated that the issue
whether an initiative violated the single subject rule of article III,
§ 2, was a justiciable issue prior to the election. The separate
concurrence of two justices in Loontjer distinguished the holding
with respect to preelection justiciability in Duggan, supra. The
concurrence noted that Duggan involved an attempt “to litigate
the substantive constitutionality of the measure before it was
adopted,” whereas the single subject rule contained in article III,
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§ 2, was a “procedural requirement” affecting the legal suffi-
ciency of the measure which would be justiciable prior to the
election. Loontjer, 266 Neb. at 920, 925, 670 N.W.2d at 314, 317
(Wright, J., concurring; Gerrard, J., joins).

[7] We have thus made a distinction between substantive con-
stitutional challenges to an initiative which do not become justi-
ciable until the proposal is approved by voters and procedural
challenges to the legal sufficiency of an initiative petition which
may be determined prior to an election. Other courts have also
carefully distinguished between procedural and substantive con-
stitutional challenges. In this regard, the Alaska Supreme Court
has stated that “[o]ne type of challenge invokes ‘the particular
constitutional and statutory provisions regulating initiatives’ ”’
while “[o]ther challenges are grounded in ‘general contentions
that the provisions of an initiative are unconstitutional.’ ” Alaska
Action v. Municipality of Anchorage, 84 P.3d 989, 992 (Alaska
2004). The Alaska Supreme Court stated that courts may review
the first type of challenge “right away,” while “the court should
not decide [the second] type of challenge until the initiative has
been enacted by the voters.” Id. See, also, Coppernoll v. Reed,
155 Wash. 2d 290, 119 P.3d 318 (2005). We agree with this
observation of the Alaska Supreme Court.

Procedural challenges generally involve issues of compliance
with the requirements that govern the process by which initia-
tives are submitted to the electorate. Procedural challenges to
the legal sufficiency of initiative petitions are authorized by
§ 32-1412, and such challenges may involve violations of either
statutory or constitutional requirements relating to the initia-
tive process. See, State ex rel. Lemon v. Gale, ante p. 295, 721
N.W.2d 347 (2006) (violation of resubmission rule of Neb.
Const. art. III, § 2); Loontjer v. Robinson, 266 Neb. 902, 670
N.W.2d 301 (2003) (violation of sworn statement requirement
of § 32-1405(1)).

We have stated that the power of initiative must be liberally
construed to promote the democratic process. State ex rel.
Lemon, supra; Loontjer, supra. Further, the right of initiative is
precious to the people and is one which the courts are zealous to
preserve to the fullest tenable measure of spirit as well as letter.
State ex rel. Lemon, supra; State ex rel. Stenberg v. Moore, 258
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Neb. 199, 602 N.W.2d 465 (1999). Finally, the provisions autho-
rizing the initiative should be construed in such a manner that the
legislative power reserved in the people is effectual. State ex rel.
Lemon, supra; Loontjer, supra. With these admonitions in mind,
and given the statutory directive in § 32-1412 which anticipates
involvement of the courts, it necessarily follows that procedural
challenges involving initiative petitions will be resolved by the
courts. Thus, issues involving protection and regulation of the
initiative process are appropriate for preelection resolution so
that the voters are presented with an initiative which does not
suffer from a procedural or technical infirmity.

In contrast to procedural challenges to the legal sufficiency of
initiative petitions which are authorized by statute, there is no
statutory authorization for courts to issue preelection advisory
opinions regarding the substantive constitutionality of proposed
initiatives, and it would not ordinarily be prudent to issue such
opinions. As an initial matter, we note that a challenged initiative
may not be adopted by the voters and thus an opinion would
become unnecessary. Further, we have stated that the Legislature
and the electorate are concurrently equal in rank as sources of
legislation. State ex rel. Lemon, supra; Loontjer, supra. Because
the Legislature and the electorate are concurrently equal in rank
as sources of legislation, and because a court would not be ex-
pected to render an advisory opinion regarding the substantive
constitutionality of legislation pending in the Legislature prior to
its enactment, a court should similarly avoid passing on the sub-
stantive constitutionality of a proposed initiative unless and until
the measure is approved by the voters. In this regard, we note that
the Arizona Supreme Court has stated: “The separation of pow-
ers doctrine dictates our deference to legislative functions. “The
legislative power of the people is as great as that of the legisla-
ture.’ . . . Voter initiatives, part and parcel of the legislative proc-
ess, receive the same judicial deference as proposals before the
state legislature . . . .” (Citations omitted.) Winkle v. City of
Tucson, 190 Ariz. 413, 415, 949 P.2d 502, 504 (1997).

Article I1I, § 2, of the Nebraska Constitution provides in part:
“The first power reserved by the people is the initiative whereby
laws may be enacted and constitutional amendments adopted
independently of the Legislature.” The legislative power of the
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people must be effectual. State ex rel. Lemon, supra; Loonijer,
supra. Preelection judicial review of substantive challenges to
initiatives tends to lessen the effectiveness of the constitutional
initiative power “reserved by the people,” Neb. Const. art. III,
§ 2, and, regardless of the merits of the proposed initiative, inap-
propriately injects the courts into political debates. In Coppernoll
v. Reed, 155 Wash. 2d 290, 304, 119 P.3d 318, 325 (2005), the
Washington Supreme Court observed:
Not only would [preelection judicial review of substantive
constitutional challenges] infringe upon the constitutional
rights of the people, but it would needlessly inject our
courts into a political dispute that is time sensitive. . . . We
do not substantively review the legislature’s bills before en-
actment, and will not do so with the people’s right of direct
legislation.

Perhaps anticipating the barrier to preelection review of
Stewart’s substantive constitutional challenge to the Video Keno
Initiative, he alleges that the Video Keno Initiative is “legally
insufficient” because the proposed statutory amendments would
violate the “prohibition on gambling” in article III, § 24. He
argues that the change sought to be effected by the Video Keno
Initiative would require the passage of a constitutional amend-
ment. Stewart thus attempts to characterize his article III, § 24,
challenge as a procedural challenge by arguing that an initiative
is “legally insufficient” if it attempts to achieve by statutory
amendment that which can only be achieved by constitutional
amendment. While it may be true that a statutory amendment
cannot effect change that requires a constitutional amendment,
Stewart’s challenge is nevertheless in essence a challenge to the
substantive constitutionality of the Video Keno Initiative. Before
one could conclude that the proposed statutory change could not
be effected without a constitutional amendment, it would need
to be established that the proposed statutory change is not con-
sistent with substantive provisions of the constitution. Such an
intricate and complex challenge is in reality a substantive con-
stitutional challenge to the initiative rather than a procedural
challenge to the legal sufficiency of the initiative. This substan-
tive constitutional challenge in the guise of a procedural chal-
lenge is not suitable for preelection review. See Herbst Gaming,
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Inc. v. Sec’y of State, 122 Nev. 877, 884, 141 P.3d 1224, 1229
(2006) (stating that “if substantive constitutional challenges
were allowed in the guise of procedural . . . challenges, it would
open the floodgates to almost any kind of preelection chal-
lenge”). See, also, Coppernoll, supra.

We determine that Stewart’s challenge to the Video Keno
Initiative as violative of article III, § 24, is a substantive consti-
tutional challenge that is not justiciable unless and until the vot-
ers approve the Video Keno Initiative. We therefore conclude
that the district court did not err in determining that the issue
was not ripe for review and in granting the Sponsors’ motion to
dismiss the theory of recovery raising the article III, § 24, issue.
This order is affirmed.

CONCLUSION

Stewart brought this action against the Sponsors and Gale to
remove the Video Keno Initiative from appearing on the ballot
for the November 7, 2006, general election. The district court
dismissed the action, thus permitting the Video Keno Initiative to
remain on the ballot. Stewart appeals to this court, claiming that
the dismissal and the reasoning on which it was based were in
error. Specifically, Stewart challenges the district court’s orders
which determined that the Video Keno Initiative did not violate
the resubmission clause in article III, § 2, of the Nebraska
Constitution and which further determined that Stewart’s sub-
stantive challenge to the Video Keno Initiative was not justicia-
ble prior to the November election.

We conclude that the resubmission issue relates to the regula-
tion of the initiative process itself and, being of a procedural
nature, is justiciable prior to the election. Because the Video
Keno Initiative is not the same in essential substance as certain
initiatives submitted in 2004, we conclude that the resubmission
clause does not bar the Video Keno Initiative from being placed
on the ballot for the November 7, 2006, general election. We
further conclude that the intricate and complex issue raised re-
garding the potential constitutional problem of the Video Keno
Initiative under the games of chance and lottery provisions in
article III, § 24, is a substantive constitutional challenge, does
not relate to the initiative process itself, and is not suitable for
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preelection review. This is so largely because the legislative
power reserved to the people in article III, § 2, of the Nebraska
Constitution is similar to that of the Legislature and, regardless
of the merits of proposed voter initiatives, such initiatives re-
ceive the same judicial deference as proposals before the state
Legislature.

The district court did not err in determining that the Video
Keno Initiative was not barred by the resubmission clause and
in further determining that the merits of the challenge under arti-
cle I11, § 24, were not ripe for judicial review. Having rejected
Stewart’s assignments of error, we affirm the district court’s dis-
missal of the action.

AFFIRMED.

Heavican, C.J., not participating.
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1. Motions to Dismiss: Pleadings: Appeal and Error. Appeals of a district court’s
grant of a motion to dismiss for failure to state a claim require an appellate court
to accept as true all the facts which are well pled and the proper and reasonable in-
ferences of law and fact which may be drawn therefrom, but not the conclusions of
the pleader.

2. Vendor and Vendee: Federal Acts: Statutes: Courts. Because the remedial provi-
sions of the unlawful restraint of trade statutes, at Neb. Rev. Stat. § 59-821 (Reissue
2004), and the Clayton Act, at 15 U.S.C. § 15(a) (2000), are so similar, Neb. Rev. Stat.
§ 59-829 (Reissue 2004) requires Nebraska courts to follow the federal courts’ con-
struction of the Clayton Act.

3. Vendor and Vendee: Federal Acts: Damages. Despite the broad remedial language
of 15 U.S.C. § 15(a) (2000) of the Clayton Act, not every person claiming an injury
from an antitrust violation can recover damages.

4. Vendor and Vendee: Statutes: Standing. The 2002 amendment to the remedial
provision of Neb. Rev. Stat. § 59-821 (Reissue 2004) does not reject all standing re-
quirements. It simply removed the automatic bar against indirect purchaser actions
announced in [llinois Brick Co. v. lllinois, 431 U.S. 720, 97 S. Ct. 2061, 52 L. Ed. 2d
707 (1977). 1t did not eliminate separate and distinct antitrust standing requirements.
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5. Standing. Arthur v. Microsoft Corp., 267 Neb. 586, 676 N.W.2d 29 (2004), did not
eliminate antitrust standing requirements.

6. Vendor and Vendee: Courts. The direct-purchaser doctrine of lllinois Brick Co. v.
Illinois, 431 U.S. 720, 97 S. Ct. 2061, 52 L. Ed. 2d 707 (1977), and the direct-injury
doctrine of Associated General Contractors v. Carpenters, 459 U.S. 519, 103 S. Ct.
897, 74 L. Ed. 2d 723 (1983), are analytically distinct.

7. Unjust Enrichment: Proof. To recover on a claim for unjust enrichment, the plain-
tiff must show that (1) the defendant received money, (2) the defendant retained pos-
session of the money, and (3) the defendant in justice and fairness ought to pay the
money to the plaintiff.

Appeal from the District Court for Douglas County: GARY B.
RANDALL, Judge. Affirmed.
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MILLER-LERMAN, JJ.

CoNNoOLLY, J.

In their class action claims, appellants, Todd A. Kanne and
Jeanette W. Sherman, allege that appellees, Visa U.S.A. Inc.
(Visa) and MasterCard International, Inc. (MasterCard), vio-
lated provisions of Nebraska’s unlawful restraint of trade stat-
utes (referred to as the “Junkin Act”), Neb. Rev. Stat. §§ 59-801
to 59-831 (Reissue 2004) and Neb. Rev. Stat. §§ 59-1603 to
59-1609 (Reissue 2004) of the Consumer Protection Act. In
addition, appellants allege a claim for unjust enrichment for
money had and received.

Appellants claim that Visa and MasterCard each tied the sale
of credit and debit network processing services to their member
banks and that this tying resulted in Visa’s and MasterCard’s
member banks charging merchants excessive fees for process-
ing debit transactions. Appellants further claim that because of
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the excessive fees, the merchants passed those costs on to con-
sumers in artificially inflated prices.

Visa and MasterCard moved to dismiss for lack of standing.
See Neb. Ct. R. of Pldg. in Civ. Actions 12(b)(6) (rev. 2003). The
district court dismissed appellants’ claims, finding that appellants
lacked standing under either the Junkin Act or the Consumer
Protection Act and that they failed to allege an unjust enrichment
claim. We granted bypass.

We hold that appellants lack standing for their antitrust
claims because their alleged injuries are derivative and remote.
Appellants’ claims for unjust enrichment fail because Visa and
MasterCard were not unjustly enriched. We affirm.

BACKGROUND

APPELLANTS’ ALLEGATIONS

Appellants allege the following facts: Visa and MasterCard
are membership corporations whose member banks issue debit
and credit cards to consumers. Credit cards provide the con-
sumer with the option to buy now and pay later, whereas debit
cards deduct the purchase amount directly from the cardholder’s
bank account. '

To accept these cards, a merchant must enter into a contract
with one of the member banks. Under these contracts, merchants
agree to pay a merchant discount fee, which typically ranges
from 1.4 to 4.5 percent of the transaction amount. In exchange,
merchants get processing services and a guarantee from the
member bank that the merchants will be paid when a customer
uses a Visa or MasterCard.

According to appellants, Visa and MasterCard used their
market power to force merchants to purchase their debit card
processing services by tying credit card services to debit card
services. Under this tying arrangement, Visa and MasterCard
forced merchants to accept their debit cards as a condition of
accepting their credit cards. Visa and MasterCard charged the
same fees for both types of cards even though the risks associ-
ated with credit cards are greater than for debit cards. Merchants
normally would not pay these higher rates, but to be competitive,
they need the credit card services. This arrangement restrained
the market for the provision of debit card processing services by
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foreclosing competition and preventing the development of more
efficient and less expensive services. The tying arrangement
caused merchants to pay “supra-competitive, artificially inflated
costs” for their debit card processing services, and as a result, the
merchants passed these costs to consumers through inflated
prices for goods.

In conclusion, appellants allege the tying arrangement was
an attempted monopolization that violated the provisions of the
Junkin Act and the Consumer Protection Act. They also allege
common-law claims for unjust enrichment.

DistricT COURT’S DECISION

The district court granted Visa and MasterCard’s motion to
dismiss appellants’ petition for lack of standing. The court first
addressed appellants’ claims under the Junkin Act and found
that because the remedial provisions in § 59-821 were similar
to federal antitrust law, federal antitrust precedent was persua-
sive. The court then applied the standing factors set forth in
Associated General Contractors v. Carpenters, 459 U.S. 519,
103 S. Ct. 897, 74 L. Ed. 2d 723 (1983), and concluded that
appellants lacked standing. The court also held that appellants
are not indirect purchasers entitled to bring suit because they did
not purchase Visa’s or MasterCard’s debit card services, either
directly or indirectly.

The court also dismissed appellants’ claim under the
Consumer Protection Act after noting the remedial language
of § 59-1609 is virtually identical to that of the Junkin Act
and, therefore, the same Associated General Contractors stand-
ing analysis applies. Finally, the court dismissed appellants’
common-law claims for unjust enrichment because appellants
did not state a cause of action under either the Junkin Act or the
Consumer Protection Act. The court also found that Visa and
MasterCard did not retain any potential enrichment because they
had settled with the merchants for the contested debit process-
ing services.

ASSIGNMENT OF ERROR
Appellants assign that the trial court erred in granting Visa
and MasterCard’s motion to dismiss.
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STANDARD OF REVIEW

[1] Appeals of a district court’s grant of a motion to dismiss
for failure to state a claim require this court to accept as true all
the facts which are well pled and the proper and reasonable in-
ferences of law and fact which may be drawn therefrom, but not
the conclusions of the pleader. See, Kellogg v. Nebraska Dept. of
Corr. Servs., 269 Neb. 40, 690 N.W.2d 574 (2005); Butler Cty.
Sch. Dist. No. 502 v. Meysenburg, 268 Neb. 347, 683 N.W.2d
367 (2004).

ANALYSIS

Appellants claim that Visa and MasterCard engaged in
tying that violated the Junkin Act. The Junkin Act provides that
“le]very contract, combination in the form of trust or otherwise,
or conspiracy in restraint of trade or commerce . . . is hereby
declared to be illegal.” § 59-801. It prohibits an “attempt to
monopolize . . . any part of the trade or commerce, within this
state.” § 59-802. The Junkin Act further provides a potential
damages remedy to a “person who is injured in his or her busi-
ness or property” by a violation of the act, whether the injured
person “dealt directly or indirectly with the defendant.” § 59-821.

[2] Like the Junkin Act, § 4 of the federal Clayton Act, codi-
fied at 15 U.S.C. § 12 et seq. (2000), also provides a potential
damages remedy to a person “injured in his business or property
by reason of anything forbidden in the antitrust laws.” 15 U.S.C.
§ 15(a). The Junkin Act mandates that when its provisions are
“similar to the language of a federal antitrust law, the courts of
this state in construing such [provisions] shall follow the con-
struction given to the federal law by the federal courts.” § 59-829.
Because the remedial provisions of the Junkin Act and Clayton
Act are so similar, § 59-829 requires that we follow the federal
courts’ construction of the Clayton Act.

[3] Despite the broad remedial language of the Clayton Act,
not every person claiming an injury from an antitrust violation
can recover damages under § 4. Although a “literal reading of the
[federal] statute is broad enough to encompass every harm that
can be attributed directly or indirectly to the consequences of an
antitrust violation,” the “federal courts have been ‘virtually unan-
imous in concluding that Congress did not intend the antitrust
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laws to provide a remedy in damages for all injuries that might
conceivably be traced to an antitrust violation.’” (Emphasis sup-
plied.) Associated General Contractors v. Carpenters, 459 U.S.
519, 529, 534, 103 S. Ct. 897, 74 L. Ed. 2d 723 (1983), quoting
Hawaii v. Standard Oil Co., 405 U.S. 251, 92 S. Ct. 885, 31
L. Ed. 2d 184 (1972).

Here, appellants do not allege that their injuries stem from
their purchases of the purportedly tied debit network processing
services that Visa and MasterCard provided to the merchants.
Instead, appellants claim only derivative and remote injuries
through their purchases from the merchants of a variety of retail
goods that Visa and MasterCard neither manufactured nor sold.

In discussing remote injuries, the U.S. Supreme Court, in
Associated General Contractors, identified five factors for deter-
mining whether a plaintiff asserts an injury too remote from an
alleged antitrust violation to confer standing to recover damages:
(1) whether the plaintiff is a consumer or competitor in the al-
legedly restrained market; (2) whether the injury alleged is a
direct, firsthand impact of the restraint alleged; (3) whether there
are more directly injured appellants with motivation to sue; (4)
whether the damages claims are speculative; and (5) whether the
plaintiff’s claims risk duplicative recoveries and would require a
complex apportionment of damages. Applying the above factors,
the U.S. Supreme Court held that the claims of a labor union,
which alleged that defendants had coerced third parties to enter
into relationships with nonunion firms, should be dismissed. /d.

The Eighth Circuit Court of Appeals and other federal courts
have routinely applied the standing factors identified in
Associated General Contractors to dismiss claims based on
derivative or remote injuries under federal antitrust law. See, e.g.,
Henke Enterprises, Inc. v. Hy-Vee Food Stores, 749 F.2d 488,
489-90 (8th Cir. 1984) (affirming dismissal of plaintiff’s claim
because it “was neither a competitor, participant, nor consumer
within the [allegedly restrained] retail grocery market”; there
were “more directly affected parties” who could redress any
antitrust violation; and the plaintiff’s damages were “specula-
tive” because “ ‘diminished consumer activity at any given shop-
ping area could result from myriad independent reasons unre-
lated to [the] alleged antitrust violation’ ”). See, also, Pocahontas
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Supreme Coal Co. v. Bethlehem Steel, 828 F.2d 211 (4th Cir.
1987); Peck v. General Motors Corp., 894 F.2d 844 (6th Cir.
1990); Alpha Shoe Service v. Fleming Companies, Inc., 849 F.2d
352 (8th Cir. 1988); Eagle v. Star-Kist Foods, Inc., 812 F2d
538 (9th Cir. 1987); Sharp v. United Airlines, Inc., 967 F.2d 404
(10th Cir. 1992). Although the above federal decisions apply-
ing Associated General Contractors’ standing factors postdate
our decision in Barish v. Chrysler Corporation, 141 Neb. 157, 3
N.W.2d 91 (1942), they are consistent with Barish. In Barish,
we held a shareholder-officer of a corporation lacked standing to
sue under the Junkin Act for injuries that were derivative of the
corporation’s injuries from the alleged antitrust violation.

APPLICATION OF ANTITRUST STANDING PRINCIPLES
UNDER ASSOCIATED GENERAL CONTRACTORS

The district court correctly dismissed appellants’ Junkin Act
claims for lack of standing for several reasons. First, appellants
are not competitors in the allegedly affected market, which is
the business of providing debit network processing services to
merchants. Nor are appellants consumers of those services.

Second, appellants allege injuries that are derivative and re-
mote. They allege that the “tying arrangements . . . have forced
Merchants to accept [Visa and MasterCard brand debit cards]
and pay fees which are supra-competitive.” (Emphasis supplied.)
Thus, they claim to have been injured only derivatively, because
merchants allegedly raised the prices of all goods that they sold,
thereby “pass{ing] those prices on to consumers in the for[m] of
artificially-inflated and advanced prices for goods.” Appellants
do not allege that they were injured directly, or even indirectly,
by purchasing debit processing services in a chain of distri-
bution. Appellants, instead, assert a derivative injury based on
a theory that merchants passed on the cost of an alleged tying
of debit processing services to increase the prices of thousands
of unrelated retail goods the merchants sold to consumers such
as appellants.

Third, there are more directly injured parties. The alleged
direct victims of Visa’s and MasterCard’s conduct—the more
than 4 million merchants nationwide that accepted Visa or
MasterCard—litigated for years, and it is undisputed that they
settled a class action challenging the very same tying alleged
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here. See In re Visa Check/MasterMoney Antitrust Litigation, 297
F. Supp. 2d 503 (E.D.N.Y. 2003), affirmed sub nom. Wal-Mart
Stores, Inc. v. Visa U.S.A., Inc., 396 E.3d 96 (2d Cir. 2005), cert.
denied 544 U.S. 1044, 125 S. Ct. 2277, 161 L. Ed. 2d 1080.
Denying appellants an antitrust remedy will not leave a signifi-
cant antitrust violation undetected or unremedied. See Associated
General Contractors v. Carpenters, 459 U.S. 519, 103 S. Ct. 897,
74 L. Ed. 2d 723 (1983).

Fourth, appellants’ damages claims are speculative. Appellants
do not and cannot allege that they overpaid for purchases of
debit processing services from merchants. Instead, appellants
assert that they paid an overcharge on every retail good that they
purchased from every Nebraska merchant that accepted Visa or
MasterCard, over the course of several years, regardless of the
form of payment used to make their purchases. Like the claimed
damages in Henke Enterprises, Inc. v. Hy-Vee Food Stores, 749
F.2d 488, 490 (8th Cir. 1984), the claimed price increases over a
period of years could have resulted “from myriad independent
reasons” unrelated to the alleged violation of the Junkin Act.

Finally, appellants’ claims pose a risk of a double recovery
and would require a complex apportionment of damages. Visa
and MasterCard settled with the nationwide merchant class for
more than $3 billion, and appellants base their claims on the
same alleged tying asserted in the merchants’ class action.
Appellants thus seek a recovery duplicative of the settlement
sums that Visa and MasterCard are paying to Nebraska mer-
chants. See, e.g., Ho v. Visa US.A., Inc., 16 A.D.3d 256, 257,
793 N.Y.S.2d 8, 9 (2005) (defendants “have been subjected to
judicial remediation . . . and any recovery here would be dupli-
cative”). Moreover, apportioning damages would be a nightmare.
Appellants’ claims would require an apportionment of damages
among each Nebraska merchant at which appellants shopped and
among each item that each appellant purchased at each mer-
chant—an incredibly complex task. None of the factors from
Associated General Contractors weigh in favor of concluding
that appellants’ claimed injury is the type intended to be pro-
tected by antitrust laws. We conclude that appellants lack stand-
ing under Associated General Contractors to seek recovery for
Visa and MasterCard’s alleged violation of the Junkin Act.
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STATUTORY LANGUAGE OF JUNKIN AcT DoEs Not
ELIMINATE ANTITRUST STANDING PRINCIPLES

Appellants attempt to skirt the antitrust standing require-
ments by arguing that the Junkin Act “grant[s] all persons stand-
ing to bring an action, if they suffered injury from a violation.”
Brief for appellants at 6.

In 1977, the U.S. Supreme Court held that only overcharged
direct purchasers may recover under § 4 of the Clayton Act
under a pass-on theory in an antitrust action. [llinois Brick Co.
v. lllinois, 431 U.S. 720, 97 S. Ct. 2061, 52 L. Ed. 2d 707
(1977). In 2002, the Nebraska Legislature amended § 59-821
of the Junkin Act for the specific and limited purpose of elimi-
nating Illinois Brick Co. as a bar against suits by indirect pur-
chasers. The amendment provides that the damages remedy
afforded to persons injured by a violation of the Junkin Act
would be available whether such injured person dealt directly
or indirectly with the defendant. § 59-821. The amendment thus
removed the bar against suits by an indirect purchaser plaintiff
who dealt indirectly with the defendant by purchasing the
defendant’s product from an intermediary, rather than directly
from the defendant.

But the amendment to the remedial provision of the Junkin
Act, § 59-821, does not reject all standing requirements. Section
59-821 is silent on what standing requirements courts should
apply to damages claims under it. To the contrary, § 59-821 mir-
rors the equally broad wording of the federal antitrust remedial
statute, § 4 of the Clayton Act, pursuant to which courts uniformly
impose standing requirements on antitrust damages actions. See,
e.g., Associated General Contractors v. Carpenters, 459 U.S.
519,103 S. Ct. 897, 74 L. Ed. 2d 723 (1983); Hawaii v. Standard
Oil Co., 405 U.S. 251, 92 S. Ct. 885, 31 L. Ed. 2d 184 (1972);
Loeb v. Eastman Kodak Co., 183 F. 704 (3d Cir. 1910).

Moreover, the U.S. Supreme Court explained in Illinois Brick
Co. that “the question of which persons have been injured by an
illegal overcharge . . . is analytically distinct from the question
of which persons have sustained injuries too remote to give them
standing.” 432 U.S. at 728 n.7.

[4] The 2002 amendment did not reject the application of
standing requirements to damages actions under § 59-821. It
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simply removed the automatic bar against indirect purchaser ac-
tions announced in Illinois Brick Co. v. lllinois, supra. 1t did not
eliminate separate and distinct antitrust standing requirements
that bar appellants’ claims.

ARTHUR V. Mi1croSOFT CORP. DOES NOT ELIMINATE
ANTITRUST STANDING PRINCIPLES

Appellants argue that Arthur v. Microsoft Corp., 267 Neb.
586, 676 N.W.2d 29 (2004), rejected the application of antitrust
standing requirements under § 59-821. In Arthur, we addressed
whether the Illinois Brick Co. bar against indirect purchaser
suits should apply under the Consumer Protection Act; we did
not address the distinct antitrust standing requirements that bar
claims based on derivative or remote injuries. The plaintiffs in
Arthur were purchasers of Microsoft Corporation’s Windows 98
operating system. They claimed that Microsoft Corporation vio-
lated the Consumer Protection Act by using its monopoly power
to charge supracompetitive prices for Windows 98. The plain-
tiffs had a direct relationship with Microsoft Corporation be-
cause they were end-user licensees of Windows 98, but they had
purchased Windows 98 indirectly through a computer distrib-
utor. Microsoft Corporation argued that because the plaintiffs
were indirect purchasers of Windows 98, their claims should be
barred because of Illinois Brick Co. v. Illinois, 431 U.S. 720, 97
S. Ct. 2061, 52 L. Ed. 2d 707 (1977).

[5] We emphasized that “[t]he issue presented is whether an
indirect purchaser may bring a civil action under the [Consumer
Protection] Act.” Arthur v. Microsoft Corp., 267 Neb. at 593,
676 N.W.2d at 34. We concluded that the Consumer Protection
Act contemplates an action by indirect purchasers. Although we
loosely used the word standing to refer to whether Illinois Brick
Co. barred the plaintiffs’ claims, we did not discuss Associated
General Contractors or discuss, much less reject, the antitrust
standing requirements that Illinois Brick Co. had expressly dis-
tinguished as analytically distinct. Our decision in Arthur does
not eliminate antitrust standing requirements.

Moreover, appellants are not indirect purchasers permitted to
sue under Arthur. The plaintiffs in Arthur had a direct relation-
ship with Microsoft Corporation because they were end-user
licensees of Windows 98, but each had purchased Windows 98
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indirectly through an intermediary. Arthur v. Microsoft Corp.,
supra. Here, appellants did not purchase the debit card services,
either directly or indirectly; rather, they claim to have paid higher
prices for goods resulting from the merchants’ purchase of Visa’s
and MasterCard’s debit card services.

APPLICATION OF ANTITRUST STANDING PRINCIPLES IS
CONSISTENT WITH ARTHUR V. MICROSOFT CORP.

Appellants also argue that applying the antitrust standing
principles identified in Associated General Contractors would
be inconsistent with the decision in Arthur to allow indirect
purchaser suits. Specifically, appellants assert that “the whole-
sale adoption of the [Associated General Contractors] five-
factor test by Nebraska courts would make meaningless the
broad grant of standing to ordinary consumers . . . upheld . . .
in Arthur.” Brief for appellants at 17.

The antitrust standing factors articulated in Associated
General Contractors v. Carpenters, 459 U.S. 519, 103 S. Ct.
897, 74 L. Ed. 2d 723 (1983), however, can accommodate the
approval of “indirect purchaser” actions in Arthur and the 2002
amendment to the Junkin Act.

[6] The Seventh Circuit rejected state antitrust law claims on
standing grounds, despite the state’s rejection of the Illinois
Brick Co. bar. For example, in International Broth. of Teamsters
v. Philip Morris, 196 F.3d 818 (7th Cir. 1999), the court noted
that Illinois does not follow the lllinois Brick Co. doctrine. The
Seventh Circuit nevertheless affirmed the dismissal of Illinois’
antitrust law claims for lack of antitrust standing, reasoning
that the Illinois Brick Co. doctrine “is only one of several obsta-
cles to [plaintiffs’] recovery on an antitrust claim. The direct-
purchaser doctrine of Illinois Brick [Co.] and the direct-injury
doctrine of Associated General Contractors are analytically
distinct.” International Broth. of Teamsters v. Philip Morris, 196
F.3d at 828.

DistricT COURT CORRECTLY HELD THAT APPELLANTS
FaIL TO STATE ANTITRUST CLAIM UNDER
CONSUMER PROTECTION ACT
Appellants also purport to allege an antitrust claim under the
Consumer Protection Act. Like the Junkin Act, the Consumer
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Protection Act provides that “[a]ny contract, combination, in
the form of trust or otherwise, or conspiracy in restraint of trade
or commerce shall be unlawful,” § 59-1603, and prohibits an
“attempt to monopolize . . . any part of trade or commerce.”
§ 59-1604.

Appellants do not dispute that the standing requirements for
an antitrust claim under the Consumer Protection Act should be
the same as for an antitrust claim under the Junkin Act. That is
because, as the district court noted, the remedial provisions in
§ 59-821 of the Junkin Act and in § 59-1609 of the Consumer
Protection Act are nearly identical. Both provisions offer a po-
tential damages remedy to a person injured in his or her business
or property by a violation, whether such injured person dealt
directly or indirectly with the defendant. §§ 59-821 and 59-1609.
Both provisions also are subject to § 59-829, which provides:

When any provision of sections 59-801 to 59-831 and
sections 84-211 to 84-214 or any provisions of Chapter 59
is the same as or similar to the language of federal antitrust
law, the courts of this state in construing such sections or
chapter shall follow the construction given to the federal
law by the federal courts.

(Emphasis supplied.)

The district court’s dismissal of appellants’ Consumer
Protection Act claims for lack of standing also is supported by
decisions dismissing claims based on derivative and remote
injuries under the consumer protection statutes of other states.
For example, in the parallel action against Visa and MasterCard
in New York, the consumer-plaintiffs also asserted claims under
New York’s consumer protection from deceptive acts and prac-
tices statute, N.Y. Gen. Bus. Law § 349 (2004). See Ho v. Visa
U.S.A., Inc., 16 A.D.3d 256, 793 N.Y.S.2d 8 (2005). The New
York appellate court unanimously affirmed the dismissal of
those claims “because of the remoteness of [the plaintiffs’]
damages from the alleged injurious activity.” Id. at 257, 793
N.Y.S.2d at 8-9. The court concluded that even if the merchants
had paid overcharges for debit services, it did not result in an
actionable claim for any perceived injuries to the merchants’
customers. Those injuries were too remote and derivative to
countenance such a cause of action. Id.
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New York’s highest court reached a similar conclusion in
Blue Cross and Blue Shield v. Philip Morris, 3 N.Y.3d 200, 818
N.E.2d 1140, 785 N.Y.S.2d 399 (2004). There, the court refused
to presume an intent to include recovery for derivative injuries
under New York’s consumer protection statute in the absence of
a clear indication of such intent from the legislature. Such deriv-
ative injuries, the court found, occur when the loss arises solely
as a result of injuries sustained by another party. The court con-
cluded that a plaintiff alleging such derivative injuries “has no
standing to bring an action under [New York’s consumer protec-
tion statute] because its claims are too remote.” Blue Cross and
Blue Shield v. Philip Morris, 3 N.Y.3d at 208, 818 N.E.2d at
1145, 785 N.Y.S.2d at 404. Here, because appellants allege inju-
ries that are derivative and remote, they also fail to state a claim
under Nebraska’s Consumer Protection Act.

DisTrICT COURT CORRECTLY HELD THAT APPELLANTS
FAILED TO STATE CLAIM FOR UNJUST ENRICHMENT
FOR MONEY HAD AND RECEIVED

[7] Appellants’ remaining claims seek money for unjust en-
richment that Visa and MasterCard allegedly received from the
purportedly inflated prices for retail goods that appellants paid.
To recover on such a claim, the plaintiff must show that (1) the
defendant received money, (2) the defendant retained possession
of the money, and (3) the defendant in justice and fairness ought
to pay the money to the plaintiff. See Kissinger v. Genetic Eval.
Crr, 260 Neb. 431, 618 N.W.2d 429 (2000). See, also, e.g.,
Fackler v. Genetzky, 257 Neb. 130, 595 N.W.2d 884 (1999).

Appellants, however, fail to state a claim for unjust enrich-
ment because they do not and cannot allege that Visa and
MasterCard unjustly obtained or retained any money from ap-
pellants. Appellants contend Visa’s and MasterCard’s alleged
tying resulted in the extraction of an extra sales tax from appel-
lants consisting of the inflated costs associated with merchants’
having to involuntarily accept Visa Check and MasterMoney
debit cards. Thus, appellants argue, Visa and MasterCard “should
not be permitted to profit by engaging in anti-competitive acts in
violation of Nebraska’s antitrust and consumer protection laws.”
Brief for appellants at 18. But for reasons previously noted,
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appellants cannot state an actionable antitrust tying claim against
Visa or MasterCard under the Junkin Act or the Consumer
Protection Act. Moreover, appellants fail to allege that Visa and
MasterCard retained any money. Appellants have failed to allege
an enrichment that is unjust.

A nationwide class of merchants—including Nebraska mer-
chants that accepted Visa and MasterCard—already sued to re-
cover any extra fees purportedly related to the alleged tying. The
merchant class settled those claims for more than $3 billion, a
sum that the federal court found was reasonable. In re Visa
Check/MasterMoney Antitrust Litigation, 297 F. Supp. 2d 503
(E.D.N.Y. 2003), affirmed sub nom. Wal-Mart Stores, Inc. v. Visa
U.S.A., Inc., 396 F.3d 96 (2d Cir. 2005), cert. denied 544 U.S.
1044, 125 S. Ct. 2277, 161 L. Ed. 2d 1080. As the district court
concluded, Visa and MasterCard have not retained any potential
enrichment because they settled their claims with 5 million mer-
chants and agreed to pay over $3 billion into a settlement trust
over a dispute involving the same allegedly inflated costs at
issue in the present case. We agree and also conclude that appel-
lants did not allege a claim for unjust enrichment or money had
and received.

CONCLUSION
Because appellants’ injuries are derivative and remote, they
lack standing to bring their antitrust claims. In addition, their
unjust enrichment claim fails because Visa and MasterCard were
not unjustly enriched. We affirm.
AFFIRMED.
HEeNDRY, C.J., and WRIGHT, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
TERRY A. BARFIELD, APPELLANT.
723 N.W.2d 303

Filed November 3, 2006. No. S-05-973.

1. Appeal and Error. Plain error may be found on appeal when an error unasserted or
uncomplained of at trial, but plainly evident from the record, prejudicially affects a
litigant’s substantial right and, if uncorrected, would result in damage to the integrity,
reputation, and fairness of the judicial process.
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Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a
criminal conviction for sufficiency of the evidence to sustain the conviction, the rel-
evant question for an appellate court is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt.

Trial: Prosecutorial Misconduct. In assessing allegations of prosecutorial miscon-
duct in closing arguments, a court first determines whether the prosecutor’s remarks
were improper. It is then necessary to determine the extent to which the improper
remarks had a prejudicial effect on the defendant’s right to a fair trial.

Trial: Prosecuting Attorneys. Public prosecutors are charged with the duty to con-
duct criminal trials in such a manner that the accused may have a fair and impartial
trial. Prosecutors are not to inflame the prejudices or excite the passions of the jury
against the accused.

Prosecuting Attorneys: Convictions. It is as much a prosecutor’s duty to refrain from
improper methods calculated to produce a wrongful conviction as it is to use every
legitimate means to bring about a just one.

Criminal Law: Trial. A prosecution solidly based upon the law and the facts and
supported by sound reasoning does not require bolstering by appeals to passion and
prejudice.

Criminal Law: Evidence: New Trial: Appeal and Error. Upon finding error in a
criminal trial, the reviewing court must determine whether the evidence offered by the
State and admitted by the trial court, whether erroneously or not, would have been suf-
ficient to sustain the conviction before the cause is remanded for a new trial.

Double Jeopardy: Appeal and Error. Although the Double Jeopardy Clauses of the
federal and state Constitutions do not protect against a second prosecution for the same
offense where a conviction is reversed for trial error, they bar retrial if the reversal is
necessitated because the evidence was legally insufficient to sustain the conviction.
Convictions: Appeal and Error. An appellate court will not set aside a finding of
guilty in a criminal case where the finding is supported by relevant evidence, and only
where the evidence lacks sufficient probative force as a matter of law may the appel-
late court set aside a finding of guilty as unsupported by the evidence beyond a rea-
sonable doubt. :

Robbery: Intent. Neb. Rev. Stat. § 28-324 (Reissue 1995) requires an intent to “steal”
for there to be the commission of the crime of robbery.

Robbery. The victim has his or her property stolen regardless of whether the thief
thereafter uses it for selfish gain, destroys it, abandons it, or gifts it to another.
Aiding and Abetting: Proof. Aiding and abetting requires some participation in a
criminal act and must be evidenced by some word, act, or deed. No particular acts
are necessary, nor is it necessary that the defendant take physical part in the com-
mission of the crime or that there was an express agreement to commit the crime.
Mere encouragement or assistance is sufficient.

Criminal Law: Aiding and Abetting: Intent: Liability. When a crime requires the
existence of a particular intent, an alleged aider or abettor can be held criminally liable as
a principal if the aider or abettor knew that the perpetrator of the act possessed the
required intent or that the aider or abettor himself or herself possessed the required intent.
Convictions: Appeal and Error. In reviewing a criminal conviction, it is not the
province of an appellate court to resolve conflicts in the evidence, pass on the credi-
bility of witnesses, determine the plausibility of explanations, or reweigh the evidence.
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15. Aiding and Abetting: Proximate Cause. An aider and abettor is accountable for that
which is proximately caused by the principal’s conduct regardless of whether the crime
would have occurred without the aider and abettor’s participation.

Appeal from the District Court for Douglas County: J. MICHAEL
Correy, Judge. Reversed and remanded for a new trial.

Glenn A. Shapiro and Jill A. Daley, of Gallup & Schaefer, for
appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein for
appellee.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and
MIiLLER-LERMAN, JJ., and HANNON, Judge, Retired.

McCoRMACK, J.

I. NATURE OF CASE

On September 6, 2003, Terrill Williams, the victim, died of
a single gunshot wound. He was shot at a location referred to
by witnesses as “the projects” in Douglas County, Nebraska,
by Clinton Lamar Barfield (Clinton). The defendant, Terry A.
Barfield, Clinton’s uncle, was charged with felony murder as
an aider and abettor of the attempted robbery of the victim. He
was also charged with use of a deadly weapon to commit a fel-
ony, possession of a deadly weapon by a felon, and being a habit-
ual criminal.

After a trial by jury, the defendant was found guilty of felony
murder, use of a deadly weapon to commit a felony, and posses-
sion of a deadly weapon by a felon. After the court’s denial of the
defendant’s motion for new trial, the defendant was sentenced
to life imprisonment for the felony murder and, pursuant to the
habitual criminal statute, to 25 years’ imprisonment for each
of the other two counts, all sentences to run consecutively. The
defendant timely appealed. The defendant argues that the evi-
dence was insufficient to support his convictions, that the defend-
ant was prejudiced by the trial court’s refusal to declare a witness
unavailable and allow into evidence her deposition testimony,
that the defendant was prejudiced by the trial court’s failure to
include an instruction to the jury regarding the reliability of jail-
house informants, and that various remarks by the prosecutor
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during closing arguments, although not objected to at trial, con-
stituted plain error.

We conclude that the misconduct of the prosecutor during
argument to the jury would, if uncorrected, result in damage to
the integrity, reputation, and fairness of the judicial process.
Accordingly, we find plain error in the prosecutor’s conduct and
reverse the convictions. We consider the sufficiency of the evi-
dence in order to determine whether double jeopardy bars a new
trial. We ultimately conclude that the evidence was sufficient and
remand the cause for a new trial.

II. BACKGROUND
1. TRIAL TESTIMONY

(a) State Witnesses

The State’s theory of the case against the defendant was that
Clinton and the defendant were drug dealers in the projects and
that they were upset with the victim for taking away some of
their business. The victim was not from the projects, but often
stayed there with his girl friend, who lived in the apartment
where the shooting occurred. Under the “unwritten rules” of the
projects, if one was not from the projects, then one needed spe-
cial permission from someone like the defendant in order to sell
drugs to project residents.

Late in the evening of September 5, 2003, Clinton and two
friends, Dontavious Valentine and “Dreds,” went to confront the
victim. According to Clinton’s testimony, they had only heard
that the victim was dealing in the projects and they went to set-
tle the issue and serve an “eviction notice” if, in fact, the victim
was selling drugs. The evidence is unclear as to the defendant’s
involvement in planning the confrontation of the victim, but it
is undisputed that at some point after Clinton, Valentine, and
Dreds began their confrontation of the victim at the apartment,
the defendant joined them.

Prosecution witness Gayla McSpadden witnessed the con-
frontation from outside the apartment, while witnesses Michael
Rafael Hill (Rafael) and Kevin F. Mclntyre were inside the
apartment when Valentine knocked on the door and called the
victim outside. The confrontation ultimately developed into
Clinton’s threatening the victim with a gun and demanding a
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“pocket check.” McSpadden, Valentine, and Clinton testified that
Clinton obtained the gun from the defendant, who handed it to
Clinton either immediately prior or subsequent to his demands
for a “pocket check.” According to Valentine, when the defend-
ant handed Clinton the gun, the defendant told Clinton to “han-
dle his business.” Rafael did not see the moment when Clinton
obtained the gun, but testified that the gun he saw Clinton use to
threaten the victim belonged to the defendant. Rafael had seen
the gun some days before, when the defendant was talking about
how he had bought it to pass out “eviction notices.”

According to Clinton, the “pocket check” was to see if the
victim had any drugs on him. Clinton claimed he was not trying
to rob the victim, but only trying to discover whether the victim
was selling drugs. Clinton admitted, however, that if the victim
had turned any drugs out of his pockets, then Clinton would
have taken the drugs and either “stomp[ed]” them or let “a
crackhead lady” smoke it all in front of the victim. McSpadden
explained that a “pocket check” meant generally to “[g]ive up”
what one had.

Valentine described Clinton as demanding that the victim
“‘[Glive it up, or I [will] kill you.”” Rafael testified that Clinton
was “robbing” the victim, and he described how the victim told
Clinton and the defendant, “ “You all going to have to do what
you got to do. I ain’t about to give you all my shit’” The
defendant responded to the victim, “ ‘Fuck that. Come on, get
up off of it.”” According to Rafael, as Clinton was demanding
the “pocket check,” the defendant was telling Clinton to “‘do
what you got to do’” and was saying that this was an “eviction
notice” and that they were tired of *“ ‘mother fuckers being down
in their neighborhood.””

When the victim refused the “pocket check,” Clinton fired
the gun into the ground. At that point, McSpadden yelled “one
time,” which meant that the police were coming. Everyone
started to run away, and the victim tried to retreat to the apart-
ment. According to the testimony of Valentine, Clinton, and
Rafael, the defendant checked and saw that the police were not
really coming and called Clinton and the others back. According
to Rafael, the defendant announced, *“ “The mother fuckin’ police
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ain’t coming. Come back here and do what you came here to do.
Finish the shit off.””

The victim did not quite get the door of the apartment closed,
and there was some dispute among the prosecution witnesses
whether the defendant forced the door open, insisted that the
occupants not shut the door on him, or merely knocked. It is
clear, however, that Clinton entered the apartment and contin-
ued the confrontation with the victim. The defendant either
entered the apartment or remained nearby in the doorway or on
the front stoop.

Clinton again began demanding a “pocket check.” The wit-
nesses described that the defendant was encouraging Clinton
and again told Clinton to “handle his business.” According to
Valentine, the defendant was “boosting up [Clinton’s] ego be-
cause everybody hear Clinton tell [the victim] he don’t want to
do it to [the victim].”” Clinton described that when the victim
had “his back up against the wall,” saying, ¢ ‘[m]an, this ain’t for
us,”” Valentine and the defendant were telling Clinton to “ ‘for-
get what he’s talking about, man, handle that.’ ” Clinton testified
that he understood the defendant to be telling him that “[i]f you
don’t come off something, take some type of action,” meaning
to shoot the victim.

When the victim heard the defendant’s remark, the victim
grabbed for the pistol, and Clinton described that “it just went
off.” Other witnesses described a scuffle culminating in Clinton’s
getting the victim into a headlock and shooting him. The victim
stumbled out the front door and fell to the ground. According to
Clinton, the defendant took back the gun and they all fled. The
evidence from the scene of the crime showed that the victim had
approximately $188 in cash, gold chains, and numerous business
cards and telephone numbers in his pockets.

(b) Defense Witnesses
The defense’s theory of the case was that the defendant was
not there when the shooting of the victim took place or that, if
there, the defendant was an innocent bystander to the crime.
Defense witnesses Marquita Michelle Johnson and Mark Terry
Eugene Harrison Morris (Harrison) testified that on the night
in question, they were sitting outside on the front stoop of a



508 272 NEBRASKA REPORTS

residence a few doors down from the apartment where the shoot-
ing occurred. They saw Clinton, Valentine, and Dreds walk
toward the apartment and testified that Clinton already had a
gun when he walked by. According to Harrison and Johnson, the
defendant did not arrive at the apartment until it was “already
too late” and the victim had been shot. According to Johnson,
when the defendant arrived and saw that the victim was shot, he
said, “ ‘oh, shit, fuck, man.””

The defense also called Marquita Russell, who was inside the
apartment the night the victim was killed. Russell testified that
she first saw the defendant when the victim stepped outside after
Valentine knocked on the door. The defense pointed out that in
statements she had made to the police, Russell said she * ‘could
have swore [Clinton] pulled [the gun] from his self,’” and did
not get it from the defendant. However, at trial, Russell testified
that she actually had not seen how Clinton had gotten the gun.
Russell testified that she did not hear the defendant say anything
to Clinton during his confrontation with the victim.

2. CLOSING ARGUMENT

Two themes ran through the State’s closing argument. First,
the prosecutor described the defendant as a ruler and bully of
everyone in the projects. Second, he emphasized the courage of
the witnesses who testified against the defendant, stating, “Do
you have any idea the courage that it takes to come in here and
testify against [the defendant]?”

The State then used vivid imagery to help explain how the
defendant played such an important part in not only providing
the murder weapon, but in pressuring Clinton to use it. The State
described the defendant as-a 36-year-old “holding onto the last
vestiges of his reign” in the “young man’s game” of “[s]linging
dope.” The State argued: “You see, [the defendant] is the king
of the . . . Projects, not a kind and benevolent ruler, but a vicious
dictator who rules with intimidation and tyranny like a two-
headed hydra.”” No one was “slinging dope in this hood without
the express approval of [the defendant] because [the defendant]
decides who can come and go in the projects.”

The State argued that the defendant ordered the robbery of
the victim “to establish that he’s still got it.” Had they succeeded





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































