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Disciplinary Proceedings: Appeal and Error. In attorney discipline and admission
cases, the Nebraska Supreme Court reviews recommendations de novo on the record,
reaching a conclusion independent of findings of the referee, provided, however, that
where credible evidence is in conflict on material issues of fact, it considers and may
give weight to the fact that the referee heard and observed the witnesses and accepted
one version of the facts rather than another.

Disciplinary Proceedings. In considering an application for reinstatement to the
practice of law, the Nebraska Supreme Court owes a solemn duty to protect the pub-
lic and the legal profession, which consideration must be performed without regard to
feelings of sympathy for the applicant.

___. A mere sentimental belief that a disbarred lawyer has been punished enough
will not justify his or her restoration to the practice of law. The primary concern is
whether the applicant, notwithstanding the former misconduct, is now fit to be admit-
ted to the practice of law and whether there is a reasonable basis to believe that the
present fitness will permanently continue in the future.

___. Reinstatement after disbarment should be difficult rather than easy.
Disciplinary Proceedings: Proof. A disbarred attorney has the burden of proof to
establish good moral character to warrant reinstatement. This burden must be met by
clear and convincing evidence. The proof of good character must exceed that required
under an original application for admission to the bar, in that it must overcome the for-
mer adverse judgment as to the applicant’s character.

__:____. The more egregious the misconduct, the heavier an applicant’s burden to
prove his or her present fitness to practice law.

Attorneys at Law. The practice of law is a profession which can be attended by sig-
nificant stress, and a lawyer’s inability to manage such stress can harm the interests
of a client.

Disciplinary Proceedings: Attorneys at Law. In addition to moral reformation, an
applicant for reinstatement after disbarment must also otherwise be eligible for admis-
sion to the bar as in an original application.

Original action. Application denied.
Kent L. Frobish, Assistant Counsel for Discipline, for relator.
James R. Kozel for respondent.

Henbry, C.J., ConNNoLLy, GERRARD, STEPHAN, and

MILLER-LERMAN, JJ., and HANNON, Judge, Retired.



STATE EX REL. COUNSEL FOR DIS. v. MELLOR 483
Cite as 271 Neb. 482

PEr CURIAM.

Gary D. Mellor was disbarred by this court on June 20, 1997.
State ex rel. NSBA v. Mellor, 252 Neb. 710, 565 N.W.2d 727
(1997). On June 24, 2005, he filed an application for reinstate-
ment of his license to practice law in Nebraska. Counsel for
Discipline filed a resistance to the application, and we appointed
a referee pursuant to Neb. Ct. R. of Discipline 10(V) (rev. 2005).
After conducting an evidentiary hearing, the referee recom-
mended denial of the application, and Mellor filed exceptions.
The matter was then briefed and argued to this court. Upon con-
sideration of the record and the arguments of counsel, we deny
Mellor’s application for reinstatement.

FACTS

Mellor was admitted to the Nebraska bar in 1989. In 1997,
he was disbarred after voluntarily surrendering his license and
admitting that he violated Canon 1, DR 1-102(A)(1), (3), and (6)
of the Code of Professional Responsibility as adopted by the
Nebraska Supreme Court. See State ex. rel. NSBA v. Mellor,
supra. Mellor’s violations of the code resulted from his con-
viction for violating 18 U.S.C. §§ 2 and 2252(a)(2) (1994) by
knowingly and intentionally receiving a visual depiction of a
minor engaging in sexually explicit conduct that was mailed,
shipped, or transported by computer in interstate commerce.
Mellor entered a guilty plea in the U.S. District Court for the
District of Kansas, admitting that he committed the charged fel-
ony offense. Consistent with federal sentencing guidelines in
place at the time of his conviction, Mellor was sentenced to 366
days in prison, to be followed by 2 years of supervised release.
He received credit for good time and was released after he had
been incarcerated for 10} months.

After his release, Mellor moved to Omaha, Nebraska, and
sought treatment with a counselor he had been seeing prior to his
incarceration. He was referred to another counselor and contin-
ued in counseling from 1998 to 2005, for the most part with
Marlys Qestreich, who testified on his behalf. During that time,
he successfully completed his term of supervised release.

Based upon her initial evaluation, Oestreich concluded that
Mellor was in the early stages of sexual addiction. However, she
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concluded that he did not have pedophilic tendencies. Oestreich
developed a course of therapy for Mellor and measured his
progress based on several criteria. At the hearing on October 28,
2005, she testified that Mellor had made “excellent” progress in
dealing with his addiction. Oestreich testified that she had no
concerns from a clinical standpoint that readmitting Mellor to the
practice of law would endanger any member of the public and
that through his treatment, he was able to use more appropriate
tools to deal with stress.

Mellor has no criminal record other than the 1996 conviction
which resulted in his disbarment. He has maintained gainful
employment since his release, working for the same employer in
the field of retail sales for the past 4 years. He obtained and held
a real estate broker’s license from August 1998 until at least July
2004 and, at the time of the hearing, was in the process of seek-
ing a professional license to be a drug and alcohol counselor. As
part of his practicum requirement, Mellor volunteers at a home-
less shelter that provides inpatient residential treatment for drug
and alcohol addicts.

In responses filed in this proceeding, the Disciplinary Review
Board did not oppose Mellor’s reinstatement and the Committee
on Inquiry of the Second Judicial District recommended that his
application for reinstatement be granted. Mellor’s wife, daugh-
ter, and a longtime friend testified in support of Mellor’s good
character. Mellor also submitted a letter from a business owner
who has known him for approximately 10 years and an affi-
davit of support from a longtime friend, both attesting to his
good character. He also submitted a letter from his former wife,
describing the good relationship which Mellor has maintained
with his children.

The referee found Mellor to be credible and determined that
Mellor’s own testimony created a favorable impression.
However, the referee expressed concern that there were no writ-
ten recommendations from an employer, a treating psychiatrist, a
lawyer, a judge, or a minister. The referee also noted what he per-
ceived as a lack of legal proficiency should Mellor be readmitted.
The referee concluded that Mellor had not presented clear and
convincing evidence to justify his reinstatement from the order of
disbarment.
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STANDARD OF REVIEW

[1] In attorney discipline and admission cases, the Nebraska
Supreme Court reviews recommendations de novo on the rec-
ord, reaching a conclusion independent of the findings of the ref-
eree, provided, however, that where credible evidence is in con-
flict on material issues of fact, it considers and may give weight
to the fact that the referee heard and observed the witnesses and
accepted one version of the facts rather than another. See In re
Appeal of Lane, 249 Neb. 499, 544 N.W.2d 367 (1996).

ANALYSIS

[2-4] As the court which disbarred Mellor, we have inherent
power to reinstate him to the practice of law. See State ex rel.
Sorensen v. Goldman, 182 Neb. 126, 153 N.W.2d 451 (1967).
However, in considering an application for reinstatement to the
practice of law, this court owes a solemn duty to protect the pub-
lic and the legal profession, which consideration must be per-
formed without regard to feelings of sympathy for the applicant.
See id. A mere sentimental belief that a disbarred lawyer has
been punished enough will not justify his or her restoration to the
practice of law. The primary concern is whether the applicant,
notwithstanding the former misconduct, is now fit to be admitted
to the practice of law and whether there is a reasonable basis to
believe that the present fitness will permanently continue in the
future. Id. In other words, reinstatement after disbarment should
be difficult rather than easy. Id.

[5,6] A disbarred attorney has the burden of proof to establish
good moral character to warrant reinstatement. State, ex rel.
Spillman, v. Priest, 123 Neb. 241, 242 N.W. 433 (1932). This
burden must be met by clear and convincing evidence. Rule 10(J)
and (V). The proof of good character must exceed that required
under an original application for admission to the bar, in that it
must overcome the former adverse judgment as to the applicant’s
character. See State, ex rel. Spillman, v. Priest, supra. It follows
that “[t]he more egregious the misconduct, the heavier an appli-
cant’s burden to prove his or her present fitness to practice law.”
Matter of Robbins, 172 Ariz. 255, 256, 836 P.2d 965, 966 (1992).

[7] The misconduct which precipitated Mellor’s disbarment
was a federal felony offense committed in 1996. Mellor attributes
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his misconduct to an addictive disorder for which he has sought
and received treatment. We note that Mellor’s efforts to rehabil-
itate himself appear sincere and successful to a significant degree.
The record reflects stability in his familial relationships and
employment. However, there is also evidence that on two occa-
sions, in 1999 and 2003, Mellor engaged in conduct which,
although not unlawful, was related to the conduct which resulted
in his conviction. His therapist characterized this conduct as a
“slip or relapse.” She also opined that his conduct in this respect
was in reaction to stress. The practice of law is a profession
which can be attended by significant stress, and a lawyer’s inabil-
ity to manage such stress can harm the interests of a client. In re
Application of Hartmann, 270 Neb. 628, 705 N.W.2d 443 (2005).
The persons who testified or submitted written opinions support-
ive of Mellor’s present character and fitness to practice law did
not purport to have personal knowledge of the stress and pressure
associated with the work of a lawyer. The record in this case
reflects that Mellor discontinued his involvement in a support
group dealing with his addiction, and there is no indication that
he has made any contact with the Nebraska Lawyers Assistance
Program. Thus, we have an insufficient basis upon which to pre-
dict whether Mellor’s rehabilitation has progressed to the point
where he could function as a lawyer without reverting to addic-
tive and potentially unlawful behavior in response to stress.

We share the referee’s concern that the record includes no
testimony or written support from lawyers or judges regarding
Mellor’s present character and fitness to practice law. Legal pro-
fessionals who are acquainted with an individual are in a unique
position to assess that person’s character and fitness to be a
lawyer. This court and others have placed considerable weight
on such evidence in deciding whether a disbarred lawyer has
met the burden of showing rehabilitation sufficient to warrant
reinstatement. In State ex rel. Sorensen v. Goldman, 182 Neb.
126, 128, 153 N.W.2d 451, 453 (1967), we noted that a suffi-
cient showing of rehabilitation during a 33-year period of dis-
barment included “recommendations of eminent judges, law-
yers, businessmen, and lay citizens.” In In re Reinstatement of
Holleman, 826 So. 2d 1243 (Miss. 2002), the Mississippi
Supreme Court considered the reinstatement application of an
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attorney disbarred for a criminal offense similar to that commit-
ted by Mellor. The court held that there was sufficient evidence
to warrant reinstatement where the evidence included letters
from several bar presidents, a former state Supreme Court jus-
tice, and numerous other attorneys.

Mellor points to the filings made in his case by the chair of
the Disciplinary Review Board, who stated that he was unaware
of any information “which would indicate that [Mellor] should
not be reinstated,” and by the chair of the Committee on Inquiry
of the Second Judicial District, who recommended reinstate-
ment because he knew of “no reason why [Mellor] should not be
reinstated.” The latter filing was made pursuant to rule 10(V),
which states that copies of a disbarred lawyer’s application for
reinstatement

shall be furnished the Relator, the Counsel for Discipline,
the current Chairperson of the Committee on Inquiry for
the District which exercised original jurisdiction, and the
Chairperson of the Disciplinary Review Board, any one
or more of whom may appear and resist such application.
Any other persons may likewise appear upon obtaining
leave of the Court and make such resistance. Within twenty
days thereafter, the Counsel for Discipline and the District
Committee on Inquiry, by its Chairperson, shall each file
a written statement recommending the application be
granted or denied and the reasons therefor.
Because they include no detailed reasoning and there is no indi-
cation that they are based on an independent investigation, we
regard the filings made in this case by the chairpersons of the
Committee on Inquiry and the Disciplinary Review Board as
statements that they would not resist reinstatement, and we ac-
cord them little weight in considering whether Mellor has met his
burden of proof. The recommendations here are unlike the rec-
ommendation relied upon by the court in In re Reinstatement of
Holleman, supra. In that case, the state bar association’s recom-
mendation of reinstatement was based on an independent inves-
tigation, including a deposition to which the applicant voluntar-
ily submitted.

[8] In addition to moral reformation, an applicant for re-

instatement after disbarment must also otherwise be eligible for
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admission to the bar as in an original application. See State ex
rel. Sorensen v. Goldman, supra. Mellor has not demonstrated
that he is currently competent to practice law in Nebraska. The
record reflects that Mellor maintained a very limited law prac-
tice in Nebraska after moving to Kansas in 1994 and that he was
twice unsuccessful in passing the Kansas bar examination.
Other than assisting inmates with legal matters during his incar-
ceration, it does not appear that he has engaged in any law-
related activity or employment since 1996. At the time of the
hearing, he had not made arrangements for association with any
practicing attorney if his license were reinstated. In contrast, the
successful applicant for reinstatement in In re Reinstatement of
Holleman, 826 So. 2d 1243 (Miss. 2002), had worked as a para-
legal after his release from prison and continued to study the law
and attend continuing legal education programs. He also pro-
vided evidence that the firm for which he worked as a paralegal
would employ him as an attorney if his license were reinstated.
Even so, the court made reinstatement contingent upon passage
of the state bar examination and continued participation in
Alcoholics Anonymous or a similar program.

We conclude on the basis of our independent review that
Mellor has not met his burden of showing by clear and convinc-
ing evidence that his license to practice law in Nebraska should
be reinstated at this time. The application is therefore denied.

APPLICATION DENIED.

WRIGHT and MCCoORMACK, JJ., not participating.

STATE OF NEBRASKA, APPELLEE, V.
GERMAI R. MOLINA, APPELLANT.
713 N.W.2d 412

Filed May 5, 2006. No. S-04-1230.

1. Lesser-Included Offenses. Whether a crime is a lesser-included offense is deter-
mined by a statutory elements approach and is a question of law.

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated
to reach a conclusion independent of the determination reached by the court below.

3. Criminal Law: Double Jeopardy. The Double Jeopardy Clause of the Fifth
Amendment to the U.S. Constitution protects against three distinct abuses: (1) a
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second prosecution for the same offense after acquittal, (2) a second prosecution for
the same offense after conviction, and (3) multiple punishments for the same offense.
Constitutional Law: Double Jeopardy. The protection provided by Nebraska’s dou-
ble jeopardy clause is coextensive with that provided by the U.S. Constitution.
Criminal Law: Convictions: Statutes: Legislature: Intent. A determination of
whether multiple convictions in a single trial lead to multiple punishments depends on
whether the Legislature, when designating the criminal statutory scheme, intended
that cumulative sentences be applied for conviction on such offenses.

Double Jeopardy: Statutes: Proof. In both the multiple punishment and multiple
prosecution contexts, where the same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to determine whether there are two
offenses or only one for double jeopardy purposes is whether each provision requires
proof of a fact which the other does not.

Criminal Law: Appeal and Error. A defendant in a criminal case may not take
advantage of an alleged error which the defendant invited the trial court to commit.
Appeal and Error. An objection, based on a specific ground and properly overruled,
does not preserve a question for appellate review on any other ground.

Indictments and Informations: Lesser-Included Offenses. The State is not required
to elect between charges when a crime and a lesser-included offense are charged in
separate counts of the same information.

Double Jeopardy: Proof. Under Blockburger v. United States, 284 U.S. 299, 52 S.
Ct. 180, 76 L. Ed. 306 (1932), where the same act or transaction constitutes a viola-
tion of two distinct statutory provisions, the test to be applied to determine whether
there are two offenses or one is whether each provision requires proof of a fact which
the other does not.

Criminal Law: Statutes: Double Jeopardy. When applying the test from
Blockburger v. United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), to
separately codified criminal statutes which may be violated in alternative ways, only
the elements for which the defendant has been punished should be compared to deter-
mine whether multiple punishments have been imposed for the same offense.
Homicide: Minors: Lesser-Included Offenses. Second degree murder is not a
lesser-included offense of child abuse resulting in death.

Pleadings. The decision to grant or deny an amendment to a pleading rests in the dis-
cretion of the court.

Trial: Witnesses: Indictments and Informations. Whether to permit the names of
additional witnesses to be endorsed upon an information after the information has
been filed is within the discretion of the trial court.

Judgments: Words and Phrases. An abuse of discretion occurs when a trial court’s
decision is based upon reasons that are untenable or unreasonable or if its action is
clearly against justice or conscience, reason, and evidence.

Witnesses: Indictments and Informations. The purpose of Neb. Rev. Stat. § 29-1602
(Cum. Supp. 2004) is to notify the defendant as to witnesses who may testify against
the defendant and give the defendant an opportunity to investigate them.

Rebuttal Evidence: Witnesses: Indictments and Informations. The requirement
that the names of the witnesses for the State must be endorsed upon the information
has no application to rebuttal witnesses.
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Trial: Witnesses: Indictments and Informations. A trial court may allow witnesses
to be endorsed after an information is filed when doing so does not prejudice the
defendant in the preparation of his or her defense.

Rules of Evidence: Appeal and Error. In proceedings where the Nebraska Evidence
Rules apply, the admissibility of evidence is controlled by the Nebraska Evidence
Rules; judicial discretion is involved only when the rules make discretion a factor in
determining admissibility.

Trial: Rules of Evidence. Under Neb. Evid. R. 106, the admission of evidence is not
a matter of right, but rests with the sound discretion of the court.

Trial: Rules of Evidence: Appeal and Error. A ruling pursuant to Neb. Evid. R. 403
for exclusion of relevant evidence will be upheld on appeal unless the ruling is an
abuse of discretion.

Trial: Rebuttal Evidence: Appeal and Error. The abuse of discretion standard is
applied to an appellate court’s review of a trial court’s ruling on the admissibility of
rebuttal testimony.

Trial: Rebuttal Evidence. Rebuttal evidence is confined to that which explains, dis-
proves, or counteracts evidence introduced by the adverse party.

____:____.Atrial court may in its discretion permit the introduction of evidence in
rebuttal that is not strictly rebuttal evidence only for good reason and in the further-
ance of justice.

. Rebuttal evidence is confined to new matters first introduced by the
opposing party and is not an opportunity to bolster, corroborate, reiterate, or repeat a
case in chief.

Hearsay: Words and Phrases. Prior consistent out-of-court statements are defined
as nonhearsay and are admissible to rebut a charge of recent fabrication, improper
influence, or improper motive only when those statements were made before the
charged recent fabrication, improper influence, or improper motive.

Evidence: Impeachment. Attempts at impeachment cannot be equated to charges of
recent fabrication.

Jury Instructions. Whether jury instructions given by a trial court are correct is a
question of law.

Lesser-Included Offenses. To determine whether one statutory offense is a lesser-
included offense of the greater, Nebraska courts look to the elements of the crime and
not to the facts of the case.

Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct on a
lesser-included offense if (1) the elements of the lesser offense for which an instruc-
tion is requested are such that one cannot commit the greater offense without simul-
taneously committing the lesser offense and (2) the evidence produces a rational basis
for acquitting the defendant of the greater offense and convicting the defendant of the
lesser offense.

Lesser-Included Offenses: Minors. Negligent child abuse as defined by Neb. Rev.
Stat. § 28-707(3) (Cum. Supp. 2004) and intentional child abuse as defined by
§ 28-707(4) are lesser-included offenses of child abuse resulting in serious bodily
injury as defined by § 28-707(5) and child abuse resulting in death as defined by
§ 28-707(6).

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a
court’s refusal to give a requested instruction, an appellant has the burden to show that
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(1) the tendered instruction is a correct statement of the law, (2) the tendered instruc-
tion is warranted by the evidence, and (3) the appellant was prejudiced by the court’s
refusal to give the tendered instruction.

Jury Instructions: Convictions: Appeal and Error. Before an error in the giving
of instructions can be considered as a ground for reversal of a conviction, it must be
considered prejudicial to the rights of the defendant.

Jury Instructions: Lesser-Included Offenses. Error in failing to instruct the jury on
a lesser-included offense is harmless when the jury necessarily decides the factual
questions posed by the omitted instructions adversely to the defendant under other
properly given instructions.

Trial: Evidence: Jury Instructions. In any situation in which a limiting instruction
was given at the time evidence was introduced, NJ12d Crim. 5.3 must be given at
closing if requested.

Jury Instructions. Whenever an applicable instruction may be taken from the
Nebraska Jury Instructions, that instruction is the one which should usually be given
to the jury in a criminal case.

Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of
an erroneous jury instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely affected a substantial right
of the appellant.

Jury Instructions. Jury instructions must be read as a whole, and if they fairly pre-
sent the law so that the jury could not be misled, there is no prejudicial error.

. In construing an individual jury instruction, the instruction may not be judged
in artificial isolation but must be viewed in the context of the overall charge to the jury
considered as a whole.

Jury Instructions: Appeal and Error. All the jury instructions must be read together,
and if, taken as a whole, they correctly state the law, are not misleading, and ade-
quately cover the issues supported by the pleadings and the evidence, there is no prej-
udicial error necessitating reversal.

Evidence: Proof. The State must prove beyond a reasonable doubt every element of
the charged offense.

Constitutional Law: Jury Instructions: Convictions: Proof. The proper inquiry
is not whether a jury instruction “could have” been applied in an unconstitutional
manner, but whether there is a reasonable likelihood that the jury did so apply it. The
constitutional question is whether there is a reasonable likelihood that the jury under-
stood the instruction to allow conviction based on proof insufficient to meet the stan-
dard of In re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970).
Criminal Law: Juries: Waiver. Under Neb. Rev. Stat. § 29-2022 (Reissue 1995),
after submission of a criminal case to the jury, the defendant has the right to have the
jury kept together until the jury agrees upon a verdict or is discharged by the court,
and this right may be waived only by specific agreement or consent of counsel for
the parties.

Appeal and Error: Words and Phrases. Plain error will be noted only where
an error is evident from the record, prejudicially affects a substantial right of a liti-
gant, and is of such a nature that to leave it uncorrected would cause a miscarriage
of justice or result in damage to the integrity, reputation, and fairmess of the judicial
process.
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Appeal and Error. In the absence of plain error, when an issue is raised for the first
time in an appellate court, the issue will be disregarded inasmuch as the trial court
cannot commit error regarding an issue never presented and submitted for disposition
in the trial court.

Trial: Attorneys at Law. One is allowed considerable latitude in making an open-
ing statement.

Postconviction: Effectiveness of Counsel: Records: Appeal and Error. Under
Nebraska law, in order to raise the issue of ineffective assistance of trial counsel where
appellate counsel is different from trial counsel, a defendant must raise on direct
appeal any issue of ineffective assistance of trial counsel which is known to the
defendant or is apparent from the record, or the issue will be procedurally barred on
postconviction review.

Effectiveness of Counsel: Appeal and Error. With regard to the questions of coun-
sel’s performance or prejudice to the defendant as part of the two-pronged test artic-
ulated in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984), an appellate court reviews such legal determinations independently of the
lower court’s decision.

Effectiveness of Counsel: Proof. To prevail on a claim of ineffective assistance of
counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984), the defendant must show that counsel’s performance was deficient and
that this deficient performance actually prejudiced his or her defense.

Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective assist-
ance of counsel raised for the first time on direct appeal do not require dismissal ipso
facto; the determining factor is whether the record is sufficient to adequately review
the question. When the issue has not been raised or ruled on at the trial court level and
the matter necessitates an evidentiary hearing, an appellate court will not address the
matter on direct appeal.

Right to Counsel: Appeal and Error. A trial court’s decision to dismiss appointed
counsel is reviewed for an abuse of discretion.

Right to Counsel: Waiver: Effectiveness of Counsel. Once counsel has been
appointed for an indigent accused, the accused must remain with the appointed coun-
sel unless one of the following conditions is met: (1) The accused knowingly, volun-
tarily, and intelligently waives the right to counsel and chooses to proceed pro se; (2)
appointed counsel is incompetent, in which case new counsel is to be appointed; or
(3) the accused chooses to retain private counsel.

Courts: Appeal and Error. The order of an appellate court is conclusive on the par-
ties, and no judgment or order different from, or in addition to, that directed by the
appellate court can be entered by the trial court.

Attorneys at Law: Conflict of Interest. Appointed counsel may be removed
because of a potential conflict of interest, and such a conflict could, in effect, render
a defendant’s counsel incompetent to represent the defendant and warrant appoint-
ment of new counsel.

Appeal from the District Court for Hall County: JAMES

LivINGSTON, Judge. Affirmed.
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Jerry L. Soucie and James R. Mowbray, of Nebraska
Commission on Public Advocacy, and, on brief, Gerard A.
Piccolo, Hall County Public Defender, for appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein for
appellee.

HenDRrY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK,
and MILLER-LERMAN, JJ., and HANNON, Judge, Retired.

GERRARD, J.

Germai R. Molina was convicted of second degree murder
and child abuse resulting in death, arising out of the death of his
2-year-old daughter, Diana Molina. Molina was sentenced to a
term of imprisonment of not less than 80 years to life on each
conviction, sentences to be served consecutively. Molina appeals
from his convictions and sentences. For the reasons that follow,
we affirm the judgment of the district court.

I. BACKGROUND

Diana, born September 18, 2000, was brought to the emer-
gency room at St. Francis Hospital in Grand Island, Nebraska, at
approximately 3:30 a.m. on July 23, 2003, by Molina and his
wife, also named Diana (Mrs. Molina). Diana did not have a
pulse and was not breathing on her own. When Dr. Barry Hoover,
the emergency room physician, asked what had occurred, Molina
“replied something about the child had fallen down some stairs
and then he made a comment about something that a cousin had
injured the child.”

After a half hour of attempted resuscitation, Diana was pro-
nounced dead. Dr. Hoover observed that Diana’s body was cov-
ered from head to toe with bruising and swelling and had abra-
sions or superficial lacerations in the shape of a line. Dr. Hoover
testified that he

[n]oticed that she had a lot of bruising to her right ear, she

had a smaller amount of bruising to the left ear; she had

what we call periorbital ecchymosis or you can think of it

as racoon eyes, she had bruising around both eyes; she had

bruising and abrasion or a superficial laceration to the chin.
Dr. Hoover also testified that Diana
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had on her back what we would call confluent ecchymosis.
That means that there was bruising to the extent that the
individual bruises melded into one large bruise almost; they
— they overlapped each other. I mean, there was just a
tremendous amount of bruising on the back and the front of
the torso. She also had multiple linear abrasions or superfi-
cial lacerations, and again, by that  mean, injuries or mark-
ings on the body that were in a fine linear pattern just like
you would draw a straight line and those were oriented at
various angles.

Dr. Hoover opined that Diana’s injuries were not consistent
with a fall down the stairs, but had been caused by blunt force
trauma, inflicted by a belt or similar item within 24 to 36 hours
before Diana’s death. The pediatrician on call for the hospital
who had assisted with Diana’s care also observed Diana’s in-
juries and similarly opined that the injuries were inconsistent
with falling downstairs and had not been caused accidentally.

Dr. Jerry Jones, a pathologist at the University of Nebraska
Medical Center, performed an autopsy on Diana the day after her
death. Dr. Jones testified that Diana’s body was covered with
bruises and abrasions that were indicative of blunt trauma. Dr.
Jones stated that the extent of the bruising indicated that “[t]his
young lady underwent a horrendous beating prior to when —
before she died.” Dr. Jones identified particular bruises as defen-
sive wounds, indicating that Diana “was trying to protect her-
self.” Dr. Jones also identified severe hemorrhages on the front
of Diana’s scalp, back of the scalp, and midoccipital scalp, which
injuries were “proof positive of impacts to the head,” and hem-
orrhaging on the surface of Diana’s brain.

Dr. Jones opined that based on these findings, he was “certain”
that Diana’s death was caused by fatal blunt impact to the head.
Based upon microscopic examinations of sections taken from the
injuries, Dr. Jones opined that Diana’s injuries had been sus-
tained within 24 to 36 hours before her death. Specifically, Dr.
Jones testified to a reasonable degree of medical certainty that
the cause of Diana’s death was “blunt trauma to the head with
acute subdural and subarachnoid hemorrhage and diffuse brain
swelling with compression of the brain stem” and that there was
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“no possibility that these could have been sustained as a result of
any accidental event.” Dr. Jones stated:

These injuries were all inflicted and they were all part
and parcel of the same beating, and again as I indicated, this
child endured a horrific beating all over her body including
her head before her death, and again to reiterate, there is no
possibility that this distribution and pattern and extent of
these injuries could have been sustained in any accidental
manner whatsoever.

Tim Meguire, an investigator with the Grand Island Police
Department, began the investigation into Diana’s death. Meguire
testified that when he made contact with Molina at the hospi-
tal, Molina said that Diana had been injured falling down the
stairs at the family’s home. Aftef viewing Diana’s body, Meguire
accused Molina of not being entirely truthful. When Meguire
explained that the bruising he had observed did not seem to be
consistent with falling down the stairs, Molina said that “some of
the bruising had been — been there when he brought Diana up
from El Salvador; again, that some of the family down there was
abusing — abusing her.” When Meguire said that the marks on
Diana’s body were more consistent with being struck by a bel,
Molina admitted to spanking Diana for urinating on the floor.
Meguire said that when Molina was told that Diana was dead, he
“cried for a few moments.”

Meguire placed Molina under arrest at the hospital and inter-
viewed Molina later that morning in an interrogation room at
the Grand Island police station. With one stipulated redaction, a
video recording of the interview was played for the jury.

Molina said in the interview that the day before Diana’s death,
he woke up in the afternoon and went to register his car. He bor-
rowed some money to pay for the registration and then went to
the car dealer to get the title so he could register the car. He
talked for a while with a friend who worked in automobile parts
and then went to the Department of Motor Vehicles at about 4:30
p.m. Molina said he then went home and watched television with
his wife.

The family lived in a two-story house in Grand Island. Molina
and his wife slept in the basement with Diana and her younger
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sister. The living room and kitchen were on the ground floor of
the residence, and the bathroom and two bedrooms were on the
upper floor. Molina’s parents, Manuel and Nohemy Molina, slept
in one of the upstairs bedrooms; Molina’s sister, her son, and
Molina’s brother slept in the other bedroom.

After a time, Mrs. Molina went upstairs to cook food and
Molina said he continued watching television in the basement
with Diana. Molina went upstairs, and when he came back down-
stairs, Diana had urinated on the floor. Molina stated that he
“spanked” Diana with a belt “four or five times” and then gave
Diana some wipes and told her to clean it up, which she did.
Molina said he went upstairs and told his wife what had hap-
pened, and she went downstairs and scolded Diana. They ate, and
then Diana was given an apple to eat while Mrs. Molina did
dishes and Molina returned to watching television. He was joined
by his wife after Diana and her younger sister went to sleep.
Molina said he and Mrs. Molina went to bed at about 1 a.m.

Molina said in the interview that about 2:30 a.m., Diana woke
up and had to use the bathroom. Molina said he took her upstairs
to use the bathroom, then cleaned her up. Molina said that as he
was taking Diana back to bed, he turned at the top of the basement
stairs to turn off the lights, and that Diana tripped and fell down
the stairs. Molina said that when he got to her, she was uncon-
scious. Molina said he splashed cold water on her face and rubbed
alcohol on his hands and then on her nose, but Diana was unre-
sponsive. He said he heard her heart beating, and he and Mrs.
Molina attempted mouth-to-mouth resuscitation but did not know
how. Molina put Diana in his car to take her to the hospital.

Molina explained in the interview that when he and his wife
moved from El Salvador, Diana did not come with them because
of concerns for her health. Diana had been left in El Salvador
with her grandmother until Molina went on a bus to get her,
about 1% weeks before her death. When Molina was asked about
the marks on Diana’s body, Molina said that the marks on
Diana’s back were there when he picked up Diana in El Salvador.
Molina said his wife’s cousin in El Salvador had beaten Diana for
breaking things.

However, Molina admitted in the interview that he had
“spanked” Diana with a belt each of the four times she had
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urinated in the bedroom, striking five or six blows each time.
Diana had, according to Molina, been “spanked” in that way
twice in the 2 or 3 days preceding the interview. Molina also
admitted that he had “got kind of mad” when Diana urinated in
bed and hit her a bit more that time. Molina also said that Diana
had defecated in her pants about a week before the interview and
had been “spanked” with a belt about six times on that occasion.
Molina said that he had not shaken Diana or struck her with any-
thing other than a belt. Molina admitted that he picked Diana up
once by her hair, about 3 or 4 days before the interview, and told
her to clean up where she had urinated. Diana’s hair came out,
and Molina said it was the last time he had done that. Molina
explained that because Diana was 2, almost 3, years old, he told
Diana when he punished her that she was old enough to know
not to urinate in her room.

In the interview, Molina seemed confused by many of the
questions about bruises and cuts on the front of Diana’s body.
Molina claimed that to his knowledge, Diana did not have bruises
on her leg or head, or a mark on her nose, when she was taken to
the hospital. Molina also claimed he did not know how Diana got
a black eye, but suggested that maybe she had hit herself on the
table. Molina said that he never saw anyone else spank her and
that no one else had spanked her since she came to the United
States. Molina specifically said he had not seen Mrs. Molina
spank Diana.

Generally, Molina consistently claimed during the interview
that Diana had fallen down the stairs. Molina seemed anxious
during the interview, but was not particularly emotional until
near the end of the interview, when he was told that he would be
charged with first degree murder, and he became agitated and
angry.

Molina was charged with one count of first degree murder and
one count of child abuse resulting in death. Molina entered a plea
of not guilty to each charge.

Mrs. Molina reached a plea agreement with the State and
agreed to testify at Molina’s trial. Mrs. Molina agreed to plead
guilty to knowingly and intentionally permitting child abuse
resulting in serious bodily injury, a Class III felony, and was to
serve no less than 4 nor more than 20 years’ imprisonment. Mrs.
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Molina also understood that it was likely she would lose her
parental rights to Diana’s sister.

Mrs. Molina testified that she was awakened by “some noises”
in the early morning hours on July 22, 2003, approximately 24
hours before Diana’s death. Molina was awake and with Diana.
Mrs. Molina said that Diana “was naked and her arms were
raised and she was standing on top of something that looked like
a white bucket.” Diana’s hair was wet, and there were marks on
her body from a belt. Molina was sitting on the edge of the bed
with the belt in his hand, telling Diana not to fall asleep, and that
if she put her hands down, he was going to hit her with the belt.
Mrs. Molina testified that Molina told her that he was punishing
Diana because she had urinated in her crib. Mrs. Molina said that
Molina kept Diana there for about 3 hours and hit her with the
belt five times during that period. Mrs. Molina said she told
Molina to let Diana go to sleep, but he refused, saying that Diana
could not go to sleep because “she was always peeing and that
she was filthy and that she was being punished.” When Diana fell
asleep and fell over, Molina put her back on her feet in the same
position. Eventually, Molina put Diana in her crib.

Mrs. Molina testified that when she woke up around 10 a.m.,
Diana was again standing with her arms raised, and Molina was
again telling her that if she dropped her arms, he would hit her
with the belt. She remained in that position for approximately
2% to 3 hours. Mrs. Molina said that when she told Molina not
to make Diana suffer, Molina said that Mrs. Molina “needed to
stop talking and telling him that because it would just make him
spank her more and that it would just be best if I just would
be quiet.” Molina said that “he could do whatever he wanted
because he was the father and he was the one that brought her
into this world.”

Mrs. Molina testified that about 1:30 or 2 p.m., Molina went
out and got some food, and they then ate inside the room. Molina
had Diana stand up again because she had urinated on the floor.
Mrs. Molina testified that Molina was very angry and pulled
Diana up by her hair, and a chunk of Diana’s hair came out.
Diana spent the rest of the day on her feet. If Diana lowered her
arms, Molina yelled at her and hit her with a belt until she raised
her arms again.
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Mrs. Molina testified that around 8 p.m., Diana was allowed
to drink some juice and eat an apple. Mrs. Molina said that she
thought Diana “was very hungry because she was eating really
fast and she was falling asleep and [Molina] went over and
picked her up and spanked her or hit her about five times and
then put her on top of the bucket again.” Diana remained
standing on the floor until Mrs. Molina went to bed at around
midnight.

Mrs. Molina testified that she slept intermittently, but heard
Diana say that her feet hurt and she wanted to go to bed. Molina
would not let her and made her run around the room while
Molina hit her. Mrs. Molina said it sounded as if Diana was run-
ning into the furniture or walls. Mrs. Molina said she heard
Diana say she needed to use the bathroom, and Molina said he
would take her out in the living room and “have her do it in the
paper.” Diana then told him she was finished, Molina said he
would clean her up, and then they came back into the room.

Mrs. Molina testified that she heard Diana say her feet were
hurting and that she wanted to sleep. After that, Mrs. Molina
heard Diana screaming, and it sounded as if Molina was repeat-
edly hitting Diana with the belt. Mrs. Molina looked and saw
Molina swinging Diana around and shaking her. Molina made
Diana run and then after she fell, hit her repeatedly while she
was on the floor. Mrs. Molina said that it sounded like Molina
then repeatedly picked Diana up and dropped her to the floor
“ten or twenty times.” Molina hit Diana hard in the stomach;
then, when Mrs. Molina looked, Molina was trying to get Diana
up, but she was unresponsive. Molina told Mrs. Molina that
Diana had fallen when he was bringing her back from the bath-
room, but Mrs. Molina testified that she would have heard had
Molina taken Diana up the stairs to the bathroom.

Mrs. Molina attempted to resuscitate Diana, but was unsuc-
cessful. They decided to take Diana to the hospital, but Molina
insisted on dressing her in an attempt to hide bruises that Mrs.
Molina testified were “almost all over her body.” According to
Mrs. Molina, Molina “said that I should say that she had already
come that way from El Salvador; that a cousin had beat her and
that not all of those [bruises] were from him.” *“That I should say
that — that what I had heard was that she had fallen down the
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stairs when he — he was bringing her back from the bathroom.”
Mrs. Molina said that she told Molina ““ ‘[y]es,’ that I would say
that at the hospital so that he would take her to the hospital
because if I didn’t say that he wouldn’t take her.” They left for
the hospital out the basement door, although that was not the
door they usually used, because Molina said his mother was
watching television and she would see what had happened and
get worried.

Molina testified in his own defense. Molina said that during
the afternoon of July 21, 2003, 2 days before Diana’s death,
Molina registered his car and then went to play baseball with
a friend. Molina said that he got home about 9:30 or 10:30 p.m.
Molina said he found that Diana was injured and put ice on
her injuries. Molina testified that he thought Mrs. Molina had
inflicted the injuries and that he told Mrs. Molina that it was
child abuse.

Molina said that the next day, he got up and went car shop-
ping. He remembered talking to a friend, Dan Mackey, at the
car dealership. Molina then went home and was downstairs with
his daughters while Mrs. Molina went upstairs to get something
to eat. Molina left the house to go shop for automobile parts;
passed the house of his cousin, Juan Retana; and saw Retana’s
car. Molina and Retana worked on the car and then went to a
fast-food restaurant. They cruised for a while, and then Molina
dropped off Retana and went home at around midnight.

Mackey, an employee of a used car dealership, testified that he
talked to Molina at the dealership “around lunch time” on the day
before Diana’s death. Retana testified that he met Molina on the
day before Diana’s death, in the “[e]vening, like around 9:00;
9:00, 10:00.” Retana testified that he and Molina talked and
worked on Molina’s car for 30 to 45 minutes, then went to get
fast food. According to Retana, they ate for 45 to 60 minutes,
then cruised for “[a]bout another hour, it was late, so I think I got
home around 12:00, 12:00 or 1:00, somewhere around there.”

Molina testified that after he got home, he watched television
for a while and then went to bed. Molina testified that he was
awakened by Diana, who said she had to go to the bathroom.
Molina said he took Diana upstairs to use the bathroom, but she
was limping, and Molina saw that Diana had new bruises she had
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not had before. Molina testified that they went back downstairs,
but when he stopped at the top of the basement stairs to turn out
the light, Diana fell down the stairs. Molina said that he picked
Diana up and took her to the bedroom, but she was unresponsive,
and that he and Mrs. Molina tried to revive her. When that failed,
they took Diana to the hospital.

Molina claimed that Mrs. Molina told him to tell the police
that Diana’s bruises had been inflicted by a cousin in El Salvador
and that she told him she did not want to go to jail. Molina said
that when he spoke to Meguire, Molina lied about the cousin in
El Salvador, as his wife had suggested. Molina denied that he had
caused any of Diana’s injuries.

Molina was convicted and sentenced as set forth above, and
filed a timely notice of appeal. Molina’s appellate brief was filed
on March 22, 2005. On July 7, Molina’s trial counsel filed a
motion to withdraw as Molina’s counsel, accompanied by a June
24 affidavit in which Molina averred that he wished to assert
ineffective assistance of counsel as an issue on appeal. On
August 17, this court directed the trial court to appoint replace-
ment counsel for Molina, and the trial court appointed the
Nebraska Commission on Public Advocacy to represent Molina.
The commission filed a motion for leave to file a replacement
brief, but the State objected. This court entered an order direct-
ing Molina to file a supplemental brief, with any new content
limited to claims of ineffective assistance of prior counsel.

Further factual details will be set forth below, as relevant to
Molina’s specific assignments of error.

I1. ASSIGNMENTS OF ERROR

In an appellate brief filed by trial counsel, Molina assigns,
restated, that the district court erred in

(1) not granting Molina’s motion to elect on double jeopardy
grounds;

(2) not granting Molina’s motion to vacate his second degree
murder conviction on double jeopardy grounds;

(3) permitting the State to amend the information to endorse
Dr. Matthias Okoye as a witness less than 30 days prior to trial;

(4) refusing to play for the jury the video recording of a pre-
trial police interview with Mrs. Molina;
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(5) refusing to admit into evidence a letter from Molina to his
mother; and

(6) not giving Molina’s requested preliminary and final jury
instructions with respect to: (a) lesser-included offenses of child
abuse resulting in death, (b) the limiting instruction on state-
ments admitted as relevant to credibility, (c) the State’s burden of
proof with respect to Molina’s alibi, and (d) when the jury could
go home after sequestration.

Molina also assigns that

(7) the State’s comments during opening statements to the jury
violated Molina’s constitutional right to remain silent.

In a supplemental brief filed by the Nebraska Commission on
Public Advocacy, Molina assigns, as restated, that

(8) the rule that requires a criminal defendant to raise issues
of ineffective assistance of counsel on direct appeal when new
counsel has been appointed should be overruled and replaced
with the discretionary rule of Massaro v. United States, 538 U.S.
500, 123 S. Ct. 1690, 155 L. Ed. 2d 714 (2003);

(9) there is plain error in that Molina received ineffective
assistance of counsel at trial;

(10) there is plain error in that Molina received ineffective
assistance of counsel in his original brief on direct appeal; and

(11) there is plain error in that the district court failed to
conduct an evidentiary hearing on Molina’s claim of ineffective
assistance of counsel before allowing Molina’s counsel to with-
draw on direct appeal.

III. ANALYSIS

1. DOUBLE JEOPARDY
In his first two assignments of error, Molina contends that his
convictions violate the Double Jeopardy Clauses of the U.S. and
Nebraska Constitutions, because second degree murder is a
lesser-included offense of child abuse resulting in death.

(a) Background
On July 29, 2004, Molina filed a “Motion to Elect,” asking the
court “to Order the State to elect between Counts I and II of the
most recent Amended Information,” contending at that time that
child abuse resulting in death was a lesser-included offense of
first degree murder. At the hearing on the motion, Molina argued
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that the two charges had different and inconsistent elements and
that it would violate his due process rights to defend against the
two charges in the same action. Molina conceded he did not
believe the State could be compelled to elect between lesser-
included offenses, but “it does not appear that under the current
doctrine as adopted by the Nebraska Supreme Court that these
two charges are, in fact, lesser includeds.” Molina conceded his
argument was inconsistent with his motion and said he “would
indicate in the motion that I don’t believe at this time it is a lesser
included, under this analysis, and therefore, the motion should be
modified in that area.” The motion to elect was overruled.

After Molina was convicted, he filed a motion to vacate the
murder conviction on double jeopardy grounds, arguing that sec-
ond degree murder is a lesser-included offense of child abuse
resulting in death. The court overruled the motion.

(b) Standard of Review

[1,2] Whether a crime is a lesser-included offense is deter-
mined by a statutory elements approach and is a question of law.
See, State v. Williams, 243 Neb. 959, 503 N.W.2d 561 (1993);
State v. Putz, 11 Neb. App. 332, 650 N.W.2d 486 (2002), affirmed
266 Neb. 37, 662 N.W.2d 606 (2003). On a question of law, an
appellate court is obligated to reach a conclusion independent
of the determination reached by the court below. State v. Furrey,
270 Neb. 965, 708 N.W.2d 654 (2006).

(¢) Analysis

[3,4] The Double Jeopardy Clause of the Fifth Amendment
to the U.S. Constitution protects against three distinct abuses:
(1) a second prosecution for the same offense after acquittal, (2)
a second prosecution for the same offense after conviction, and
(3) multiple punishments for the same offense. State v. Winkler,
266 Neb. 155, 663 N.W.2d 102 (2003). The protection provided
by Nebraska’s double jeopardy clause is coextensive with that
provided by the U.S. Constitution. State v. Marshall, 269 Neb.
56, 690 N.W.2d 593 (2005).

[5,6] A determination of whether multiple convictions in a
single trial lead to multiple punishments depends on whether the
Legislature, when designating the criminal statutory scheme,
intended that cumulative sentences be applied for conviction on
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such offenses. State v. Spurgin, 261 Neb. 427, 623 N.W.2d 644
(2001). In both the multiple punishment and multiple prosecu-
tion contexts, where the same act or transaction constitutes a vio-
lation of two distinct statutory provisions, the test to be applied
to determine whether there are two offenses or only one for dou-
ble jeopardy purposes is whether each provision requires proof
of a fact which the other does not. State v. McBride, 252 Neb.
866, 567 N.W.2d 136 (1997).

(i) Motion to Elect

In support of his first assignment of error, Molina argues that
his “Motion to Elect” should have been granted on double jeop-
ardy grounds. This assignment of error is without merit for two
reasons.

[7,8] First, Molina’s argument on appeal is not only incon-
sistent with, but directly contradictory to, his argument in the
trial court regarding his motion to elect. In the trial court,
Molina denied that the case presented lesser-included offenses.
A defendant in a criminal case may not take advantage of an
alleged error which the defendant invited the trial court to com-
mit. State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003), cert.
denied 543 U.S. 1128, 125 S. Ct. 1088, 160 L. Ed. 2d 1081
(2005). Furthermore, an objection, based on a specific ground
and properly overruled, does not preserve a question for appel-
late review on any other ground. State v. Davlin, 263 Neb. 283,
639 N.W.2d 631 (2002). Molina’s appellate argument was ex-
pressly disclaimed at trial, and we therefore need not consider it.

[9] Second, we have clearly held that the State is not required
to elect between charges when a crime and a lesser-included
offense are charged in separate counts of the same information.
See State v. Hoffman, 227 Neb. 131, 416 N.W.2d 231 (1987).
As explained below, we reject Molina’s lesser-included offense
argument as presented in his motion to vacate. For purposes of
resolving this assignment of error, however, we simply note that
Molina’s motion to elect would not have been properly granted if
it had been based upon the reasoning of his appellate argument.

(ii) Motion to Vacate
In support of his second assignment of error, Molina makes the
same argument with respect to his motion to vacate: that second
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degree murder is a lesser-included offense of child abuse result-
ing in death. This argument has not been waived. See id.

[10,11] Under Blockburger v. United States, 284 U.S. 299, 52
S. Ct. 180, 76 L. Ed. 306 (1932), where the same act or transac-
tion constitutes a violation of two distinct statutory provisions,
the test to be applied to determine whether there are two offenses
or one is whether each provision requires proof of a fact which
the other does not. State v. Winkler, 266 Neb. 155, 663 N.W.2d
102 (2003). When applying the Blockburger test to separately
codified criminal statutes which may be violated in alternative
ways, only the elements for which the defendant has been pun-
ished should be compared to determine whether multiple punish-
ments have been imposed for the same offense. See State v.
Mata, 266 Neb. 668, 668 N.W.2d 448 (2003), cert. denied 543
U.S. 1128, 125 S. Ct. 1088, 160 L. Ed. 2d 1081 (2005).

The elements of second degree murder are the causation of
death, intentionally, but without premeditation. See, Neb. Rev.
Stat. § 28-304 (Reissue 1995); State v. Burlison, 255 Neb. 190,
583 N.W.2d 31 (1998). Child abuse resulting in death is pro-
scribed by Neb. Rev. Stat. § 28-707 (Cum. Supp. 2004), which
provides, as pertinent to the charge in this case:

(1) A person commits child abuse if he or she knowingly,
intentionally, or negligently causes or permits a minor child
to be:

(b) Cruelly confined or cruelly punished].]

(6) Child abuse is a Class IB felony if the offense is com-
mitted knowingly and intentionally and results in the death
of such child.

It is clear, and Molina concedes, that child abuse resulting in
death requires proof of an element that second degree murder
does not: that the death was that of a minor child. See Srate v.
White, 217 Neb. 783, 351 N.W.2d 83 (1984). However, second
degree murder also requires proof of an element that child abuse
resulting in death does not: an intent to kill. See State v. Jackson,
258 Neb. 24, 601 N.W.2d 741 (1999). Child abuse resulting in
death requires proof of the defendant’s intent to commit child
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abuse, as defined in the subsections of § 28-707(1), but it does
not require proof that the defendant intended to kill the minor
child. Second degree murder, on the other hand, requires proof
of an intent to kill. See, Jackson, supra; State v. Clark, 255 Neb.
1006, 588 N.W.2d 184 (1999); State v. Smith, 3 Neb. App. 564,
529 N.W.2d 116 (1995).

[12] Because each offense requires proof of an element that the
other does not, neither is a lesser-included offense of the other,
and the Double Jeopardy Clause’s protection against multiple
punishments for the same offense is not implicated. Molina’s sec-
ond assignment of error is without merit.

2. AMENDMENT OF INFORMATION TO
ADD DR. OKOYE AS WITNESS

Molina argues that the court erred in permitting the State to
amend the information, less than 30 days before trial, to add an
additional witness. Molina argues that pursuant to Neb. Rev. Stat.
§ 29-1602 (Cum. Supp. 2004), when the death penalty is sought
and the information contains a notice of aggravation, as was the
case here, then the State cannot endorse additional witnesses less
than 30 days before trial.

(a) Background
On July 9, 2004, the State filed a motion to amend the infor-
mation to add Dr. Matthias Okoye as an expert witness. The
State explained that Dr. Okoye was to serve as a rebuttal witness
to the defense’s expert witness, Dr. Janice Ophoven. The State
explained that while it did not believe amending the information
to add a rebuttal witness was necessary, the State had “tried to
come forward and do the right thing here.” Molina objected, but
stated that “if the Court is going to grant the motion, I'll proba-
bly have to ask for a continuance.” On July 12, the court granted
the State’s motion to amend the information, concluding that it
was within the court’s discretion to permit the amendment and
that although the addition of the witness was requested 18 days
prior to trial,
the purpose for which the witness is added was stated
in open court by the State and the Court is of the opinion
that the defense has sufficient time to take the witness’s
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deposition or investigate what the witness may or may not
say and adequately prepare for this witness.
The amended information was filed on July 16.

On July 15, 2004, the parties appeared in court, where the
State agreed to Molina’s motion to depose Dr. Okoye, and the
parties stipulated that the deposition had been scheduled for the
following Monday, July 19. On July 26, Molina filed a motion
for continuance, based in part on the allegation that while the
deposition of Dr. Okoye had been held on July 19, the deposition
transcript was over 200 pages long and had not been made avail-
able until July 26. On the same date, the court denied the motion
for continuance, finding that there was nothing in the defense’s
motion “which indicates that the defense is prejudiced in any
manner.” Jury selection began on July 30.

Dr. Ophoven, a forensic pathologist, testified as a defense wit-
ness. She reviewed photographs from the home, hospital, and
autopsy; medical records for Diana and Diana’s sister; interviews
and videotapes; histopathology; and Dr. Jones’ autopsy report.

Dr. Ophoven indicated that no microscopic examination had
been made of Diana’s brain or spinal cord. Dr. Ophoven opined
that how and when a brain injury occurred is not clear without
a microscopic examination. Dr. Ophoven said that some of the
autopsy findings had “not been examined and not documented”
and that this resulted in unanswered questions. Dr. Ophoven
opined that the autopsy was “incomplete and leaves serious
unanswered questions in the determination as to why there was
brain swelling.”

Dr. Ophoven opined that “the blood inside of the skull is the
consequence of blunt force trauma or injury to the head that
resulted in bruises in the scalp and a small film of subdural over
the surface of the brain” but that “[t]he blood itself was not
sufficient to cause the swelling or herniation of the brain.” Dr.
Ophoven opined that the bald spot on Diana’s head was old,
not fresh.

Dr. Ophoven testified that from the information she was
provided, she was unable to tell how Diana was injured. Dr.
Ophoven testified that because only one section of skin was
taken for microscopic examination, she could not verify whether
Diana’s different injuries could have been of different ages and
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occurred at different times. Dr. Ophoven saw no evidence indi-
cating that Diana’s head had been struck against a hard surface
15 or 20 times. Because of the testing that had not been done, Dr.
Ophoven said that no determination could be made whether
Diana had been struck or had fallen and hit her head.

Dr. Okoye, a specialist in forensic pathology and cytopathol-
ogy, testified as a rebuttal witness for the State. Dr. Okoye re-
viewed the autopsy performed by Dr. Jones and was provided
with a copy of Dr. Ophoven’s expert medical opinion report and
a copy of her testimony. Dr. Okoye opined, within reasonable
medical certainty, that Diana died from “blunt force trauma of
the head associated with acute bilateral subdural hemorrhage
and diffuse brain swelling, and in addition, there were contri-
butory injuries, extensive contusions and abrasions of the face,
trunk and extremities.” Dr. Okoye ruled out a fall downstairs as
the cause of Diana’s injuries, since “[i]f this child suffered these
injuries by just falling from the stairs, the child would have
fallen 50 to [a] hundred times.” Dr. Okoye opined that Diana’s
injuries were inflicted contemporaneously, 2 to 24 hours before
her death. Dr. Okoye opined that additional microscopic slides
of Diana’s brain would not have contributed to the determina-
tion of Diana’s cause of death, because naked-eye examination
showed subdural and subarachnoid hemorrhaging, but no hem-
orrhage or contusion within the brain tissue, and further exami-
nation of the brain confirmed those findings. Dr. Okoye rejected
Dr. Ophoven’s testimony that staining microscopic slides could
be used to date injuries.

(b) Standard of Review

[13-15] The decision to grant or deny an amendment to a
pleading rests in the discretion of the court. State v. Bao, 269
Neb. 127, 690 N.-W.2d 618 (2005). Similarly, whether to permit
the names of additional witnesses to be endorsed upon the infor-
mation after the information has been filed is within the discre-
tion of the trial court. See, § 29-1602; State v. Brandon, 240 Neb.
232,481 N.W.2d 207 (1992). An abuse of discretion occurs when
a trial court’s decision is based upon reasons that are untenable
or unreasonable or if its action is clearly against justice or con-
science, reason, and evidence. State v. Mason, ante p. 16, 709
N.W.2d 638 (2006).
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(c) Analysis

[16] Section 29-1602 provides:

All informations shall be filed in the court having juris-
diction of the offense specified therein, by the prosecuting
attorney of the proper county as informant. The prosecuting
attorney shall subscribe his or her name thereto and endorse
thereon the names of the witnesses known to him or her at
the time of filing. After the information has been filed, the
prosecuting attorney shall endorse on the information the
names of such other witnesses as shall then be known to
him or her as the court in its discretion may prescribe,
except that if a notice of aggravation is contained in the
information as provided in section 29-1603, the prosecuting
attorney may endorse additional witnesses at any time up to
and including the thirtieth day prior to the trial of guilt.

The purpose of § 29-1602 is to notify the defendant as to wit-
nesses who may testify against the defendant and give the defend-
ant an opportunity to investigate them. See State v. Boppre, 234
Neb. 922, 453 N.W.2d 406 (1990).

[17,18] But it has long been the rule in this state that the
requirement that the names of the witnesses for the State must be
endorsed upon the information has no application to rebuttal wit-
nesses. State v. Canbaz, 259 Neb. 583, 611 N.W.2d 395 (2000).
Furthermore, a trial court may allow witnesses to be endorsed
after an information is filed when doing so does not prejudice the
defendant in the preparation of his or her defense. State v.
Gutierrez, 260 Neb. 1008, 620 N.W.2d 738 (2001).

In this case, Dr. Okoye testified as a rebuttal witness, and
Molina has made no showing of how he was prejudiced by Dr.
Okoye’s endorsement less than 30 days prior to trial, nor has he
assigned error to the overruling of his motion for continuance. It
is impossible to conclude that Molina was prejudiced when he
received more notice of Dr. Okoye’s testimony than was required.
In short, no abuse of discretion appears on this record. Molina’s
assignment of error is without merit.

3. MRS. MOLINA’S VIDEO-RECORDED STATEMENT
Molina argues that the trial court erred in refusing to permit
him to show the jury the entirety of Mrs. Molina’s pretrial inter-
view with police.
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(a) Background

Prior to trial, Mrs. Molina was interviewed by Lt. Bradley
Brush of the Grand Island Police Department, during which
interview Mrs. Molina made statements inconsistent with her
later trial testimony. Mrs. Molina admitted at trial, on direct
examination by the State, that during the interview with Brush,
she claimed that Diana slept and played a game on the day
before she died. Mrs. Molina admitted that during the interview,
she did not describe the abuse to which she later testified. Mrs.
Molina also admitted at trial that she told Brush that Molina had
hit Diana only about 13 or 14 times. Mrs. Molina testified at
trial that during her interview with Brush, she was untruthful
because she had been affected by letters Molina sent to her in
jail, in which he urged her to describe the circumstances of
Diana’s death as he had, and he told her that she would be con-
sidered an accomplice and would get 20 years to life in prison.
Molina did not object to the State’s examination of Mrs. Molina
in that regard.

Prior to cross-examining Mrs. Molina, Molina indicated his
intent to introduce the entire 6/-hour video recording of Brush’s
interview of Mrs. Molina. Molina argued that the video record-
ing was admissible as extrinsic evidence of an inconsistent
statement made by a witness. Alternatively, Molina argued that
under the doctrine of completeness, the court had the discretion
to admit the record of the entire conversation with Brush, and
not just the statements of which evidence had been adduced by
the State. The State objected, inter alia, on the basis that except
for any prior inconsistent statements, the interview was hearsay.

The court denied Molina’s request to play the entire 6%-hour
interview. The court stated that Molina would have the opportu-
nity to cross-examine Mrs. Molina with respect to any incon-
sistent statements, and to offer extrinsic evidence of those state-
ments, but that the court was “not going to let you, in the middle
of the trial, give me six and a half hours of tape and expect me
to let the jury hear six and a half hours of tape.” The court indi-
cated it was willing to consider the context of particular incon-
sistent statements, but not to simply play the entire interview to
the jury. Molina indicated a willingness to edit the interview to
focus on particular inconsistent statements; the court indicated
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that it did not believe the entire interview was relevant and that
it needed Molina to be more specific to consider his request.

Molina cross-examined Mrs. Molina extensively, but did not
attempt to impeach her with statements she made to Brush, or
introduce the video recording of any part of the interview at that
time. At the end of the day, the court formally overruled Molina’s
request to play the entire interview.

Later in the trial, Molina examined Brush and adduced testi-
mony about the inconsistencies between Mrs. Molina’s trial tes-
timony and her statement to Brush. Molina also questioned Mrs.
Molina’s attorney about those inconsistencies. After the attorney
and Brush testified, Molina again offered the entire 6/-hour
interview into evidence, and the court sustained the State’s objec-
tion to the exhibit. The court later explained that the basis of the
exclusion was Neb. Evid. R. 403, “for the reason that it would
cause undue delay and be a waste of time to play the whole six
and a half hours as presented.”

(b) Standard of Review

[19] In proceedings where the Nebraska Evidence Rules ap-
ply, the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make discretion a factor in determining admissibility. State
v. Mason, ante p. 16, 709 N.W.2d 638 (2006).

[20,21] Under Neb. Evid. R. 106, the admission of evidence
is not a matter of right, but rests with the sound discretion of
the court. See State v. Coffiman, 227 Neb. 149, 416 N.W.2d 243
(1987). Similarly, a ruling pursuant to rule 403 for exclusion of
relevant evidence will be upheld on appeal unless the ruling is
an abuse of discretion. State v. Fahlk, 246 Neb. 834, 524 N.-W.2d
39 (1994).

(c) Analysis

Molina argues that Mrs. Molina’s interview with Brush was
admissible pursuant to Neb. Evid. R. 613 and rule 106.

Rule 613(2) provides in part that “[e]xtrinsic evidence of a
prior inconsistent statement by a witness is not admissible un-
less the witness is afforded an opportunity to explain or deny the
same and the opposite party is afforded an opportunity to inter-
rogate him thereon, or the interests of justice otherwise require.”
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Rule 106 provides:

(1) When part of an act, declaration, conversation or
writing is given in evidence by one party, the whole on the
same subject may be inquired into by the other. When a let-
ter is read, all other letters on the same subject between the
same parties may be given. When a detached act, declara-
tion, conversation or writing is given in evidence, any other
act, declaration or writing which is necessary to make it
fully understood, or to explain the same, may also be given
in evidence.

(2) The judge may in his discretion either require the
party thus introducing part of a total communication to
introduce at that time such other parts as ought in fairness
to be considered contemporaneously with it, or may permit
another party to do so at that time.

The problem with Molina’s argument is that it is unresponsive
to the basis upon which the district court actually excluded the
evidence at issue. The court relied upon rule 403, which provides
that “{a]lthough relevant, evidence may be excluded if its pro-
bative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless presen-
tation of cumulative evidence.”

In this case, both the State and Molina adduced evidence of
the prior inconsistent statements that were made by Mrs. Molina
during the interview with Brush, so the jury was already aware
of the statements. Molina was offered the opportunity to present
sections of the interview and argue how those sections might
have been admissible, under rule 106, to explain the context
of Mrs. Molina’s statements. Instead, Molina chose to offer the
entire 6)5-hour interview, and he did not explain in what way
the entire interview was necessary to understand the statements
about which evidence had already been adduced, and regarding
which Mrs. Molina had been examined. Under such circum-
stances, we cannot say it was an abuse of discretion for the dis-
trict court to conclude that the relevance of playing the entire
video-recorded interview would be substantially outweighed by
considerations of undue delay or wasting time. For that reason,
we find no merit to Molina’s assignment of error.
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4. MoLINA’S LETTER TO HIs MOTHER

(a) Background

During surrebuttal, Molina’s mother, Nohemy, identified a let-
ter that she said Molina had sent her. In the letter, Molina related
a version of events that was substantially consistent with his trial
testimony. Molina argued that the letter was admissible as a prior
consistent statement. The State’s objection to the letter, on the
basis of improper surrebuttal, was sustained. Molina claims that
this ruling was erroneous.

(b) Standard of Review
[22] The abuse of discretion standard is applied to an appellate
court’s review of a trial court’s ruling on the admissibility of
rebuttal testimony. State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39
(1994).

(c) Analysis

[23,24] Rebuttal evidence is confined to that which explains,
disproves, or counteracts evidence introduced by the adverse
party. State v. McLemore, 261 Neb. 452, 623 N.W.2d 315 (2001);
Fahlk, supra. A trial court may in its discretion permit the intro-
duction of evidence in rebuttal that is not strictly rebuttal evi-
dence only for good reason and in the furtherance of justice.
Fahlk, supra.

[25] Rebuttal evidence is confined to new matters first intro-
duced by the opposing party and is not an opportunity to bolster,
corroborate, reiterate, or repeat a case in chief. Id. See, also,
McLemore, supra (no abuse of discretion in limiting cross-
examination of rebuttal witness where defendant sought to ad-
duce evidence that defendant could have adduced during case in
chief). Here, Molina sought to adduce evidence, in surrebuttal,
that simply reinforced the theory of the case he advanced in his
case in chief. Molina could have attempted to introduce the let-
ter in his case in chief, but did not do so.

Molina argues that the letter was responsive to Dr. Okoye’s
testimony in rebuttal of Dr. Ophoven. Essentially, Molina argues
that the implication of Dr. Okoye’s testimony was that Molina
testified falsely when he said Diana fell down the stairs. Thus,
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according to Molina, a prior consistent statement that Diana had
fallen down the stairs was both responsive and admissible.

There are two reasons that this argument is without merit.
First, Molina’s letter was not a prior consistent statement as de-
fined by Neb. Evid. R. 801(4), which provides in relevant part:

A statement is not hearsay if:

(a) The declarant testifies at the trial or hearing and is
subject to cross-examination concerning the statement, and
the statement is . . . (ii) consistent with his testimony and
is offered to rebut an express or implied charge against him
of recent fabrication or improper influence or motive . . . .

[26,27] Prior consistent out-of-court statements are defined
as nonhearsay and are admissible to rebut a charge of recent
fabrication, improper influence, or improper motive only when
those statements were made before the charged recent fabrica-
tion, improper influence, or improper motive. State v. Duncan,
265 Neb. 406, 657 N.W.2d 620 (2003). But attempts at impeach-
ment cannot be equated to charges of recent fabrication. Id. In
this case, Dr. Okoye’s testimony operated to impeach Molina’s,
but was not a charge of recent fabrication—as is clear from the
fact that the “fabrication” at issue, that Diana fell down the
stairs, was present in Molina’s statement to police only a few
hours after Diana’s death.

More importantly, Dr. Okoye’s testimony served to rebut Dr.
Ophoven’s criticism of the autopsy report and opinion of Dr.
Jones. That was the “new matter” introduced in the State’s rebut-
tal —not the contention that Diana had not been killed by a fall
down the stairs, which was evident throughout the State’s case in
chief. Molina’s letter served only to corroborate, in the most lit-
eral sense, Molina’s case in chief, which, as previously stated, is
not proper rebuttal evidence. See State v. Fahlk, 246 Neb. 834,
524 N.W.2d 39 (1994). As such, the district court did not abuse
its discretion in excluding it.

5. JURY INSTRUCTIONS
(a) Lesser-Included Offenses of Child Abuse
Resulting in Death
Molina argues that the jury should have been instructed on
lesser-included offenses of child abuse resulting in death.
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(i) Background
At the jury instruction conference, Molina requested lesser-
included offense instructions for intentional child abuse and
negligent child abuse as being lesser-included offenses of child
abuse resulting in death. The request was denied, and the jury
was instructed as follows:

Depending on the evidence you may return one of sev-
eral possible verdicts. You may find the defendant Germai R.
Molina:

II. AS TO COUNT II:

(1) Guilty of Child Abuse Resulting in Death; or

(2) Guilty of Child Abuse Resulting in Serious Bodily
Injury; or

(3) Not guilty.

The elements of Child Abuse Resulting in Death are:

1. That the defendant Germai R. Molina caused Diana
Molina, a minor child, to be cruelly confined or cruelly
punished; and

2. That the defendant Germai R. Molina did so know-
ingly and intentionally; and

3. That the defendant Germai R. Molina’s acts resulted in
the death of Diana Molina, a minor child; and

4. That the defendant Germai R. Molina did these acts
between July 22, 2003 and July 23, 2003; and

5. That the defendant Germai R. Molina did these acts in
Hall County, Nebraska.

The elements of Child Abuse Resulting in Serious Bodily
Injury are:

1. The defendant Germai R. Molina caused or permitted
a minor child Diana Molina to be cruelly confined or cru-
elly punished; and

2. That the defendant Germai R. Molina did so know-
ingly and intentionally;

3. That the defendant Germai R. Molina’s acts resulted
in Diana Molina, a minor child, suffering serious bodily
injury;

4. That the defendant Germai R. Molina did these acts
between July 22, 2003 and July 23, 2003; and
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5. That the defendant Germai R. Molina did these acts in
Hall County, Nebraska.

B. EFFECT OF FINDINGS

You must separately consider in the following order the
crimes of:

Child Abuse Resulting in Death;

Child Abuse Resulting in Serious Bodily Injury.

For Child Abuse Resulting in Death you must decide
whether the State proved each element beyond a reasonable
doubt. If the State did so prove each element beyond a rea-
sonable doubt, then you must find the defendant Germai R.
Molina guilty of Child Abuse Resulting in Death and stop.

If you find that the state did not so prove, then you must
proceed to consider the next crime in the list, Child Abuse
Resulting in Serious Bodily Injury.

You must proceed in this fashion to consider each of the
crimes in sequence until you find the defendant Germai R.
Molina guilty of one of the crimes or find him not guilty of
all of them.

The jury was also instructed on second degree murder and
manslaughter as lesser-included offenses of first degree murder.
The jury was instructed that to find Molina guilty of second
degree murder, it must find that Molina caused the death of
Diana “intentionally but without premeditation” and that to find
Molina guilty of manslaughter, it must find that Molina killed
Diana “unintentionally while in the commission of an unlaw-
ful act.”

(ii) Standard of Review

[28] Whether a crime is a lesser-included offense is determined
by a statutory elements approach and is a question of law. See,
State v. Williams, 243 Neb. 959, 503 N.W.2d 561 (1993); State v.
Putz, 11 Neb. App. 332, 650 N.W.2d 486 (2002), affirmed 266
Neb. 37, 662 N.W.2d 606 (2003). Whether jury instructions given
by a trial court are correct is a question of law. State v. Anderson,
269 Neb. 365, 693 N.W.2d 267 (2005). On a question of law, an
appellate court is obligated to reach a conclusion independent of
the determination reached by the court below. State v. Furrey, 270
Neb. 965, 708 N.W.2d 654 (2006).
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(iii) Analysis
As pertinent, § 28-707 provides:
(1) A person commits child abuse if he or she knowingly,
intentionally, or negligently causes or permits a minor child
to be:

(b) Cruelly confined or cruelly punished|.]

(3) Child abuse is a Class I misdemeanor if the offense is
committed negligently.

(4) Child abuse is a Class IIIA felony if the offense is
committed knowingly and intentionally and does not result
in serious bodily injury . . . .

(5) Child abuse is a Class 11 felony if the offense is com-
mitted knowingly and intentionally and results in serious
bodily injury . . ..

(6) Child abuse is a Class IB felony if the offense is com-
mitted knowingly and intentionally and results in the death
of such child.

[29,30] To determine whether one statutory offense is a lesser-
included offense of the greater, we look to the elements of the
crime and not to the facts of the case. State v. Putz, 266 Neb.
37, 662 N.W.2d 606 (2003). A court must instruct on a lesser-
included offense if (1) the elements of the lesser offense for
which an instruction is requested are such that one cannot com-
mit the greater offense without simultaneously committing the
lesser offense and (2) the evidence produces a rational basis for
acquitting the defendant of the greater offense and convicting the
defendant of the lesser offense. State v. Mason, ante p. 16, 709
N.W.2d 638 (2006).

[31] It is not disputed that negligent child abuse as defined by
§ 28-707(3) and intentional child abuse as defined by § 28-707(4)
are lesser-included offenses of child abuse resulting in serious
bodily injury as defined by § 28-707(5) and child abuse resulting
in death as defined by § 28-707(6). See, State v. Parks, 253 Neb.
939, 573 N.W.2d 453 (1998); State v. Nguth, 13 Neb. App. 783,
701 N.W.2d 852 (2005). The question is whether the evidence in
this case produces a rational basis for acquitting Molina of the
greater offense but convicting him of the lesser offense.
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The underlying act of child abuse, which provides the basis
for all these offenses, is defined as causing or permitting the
minor child to be “[c]ruelly confined or cruelly punished.” See
§ 28-707. Here, there is no dispute that Diana was cruelly con-
fined or punished, and the evidence would require the conclu-
sion that either Molina or Mrs. Molina inflicted the abuse.
Based on the evidence, there is no basis for concluding that the
abuse was not inflicted knowingly and intentionally by either
Molina or Mrs. Molina, or that the abuse did not result in seri-
ous bodily injury. Finally, the evidence would permit one of two
conclusions regarding the cause of Diana’s death: either Diana’s
death resulted from the knowing and intentional abuse that was
inflicted upon her by Molina or Mrs. Molina, or Diana’s death
resulted from a fall downstairs.

To find Molina guilty of intentional child abuse, but not guilty
of child abuse resulting in serious bodily injury or child abuse
resulting in death, would require the jury to conclude that Molina
knowingly and intentionally abused Diana or permitted her abuse,
but that the abuse did not result in serious bodily injury. As previ-
ously stated, the evidence would simply not permit the conclusion
that the abuse of Diana did not result in, at the least, serious bod-
ily injury.

With respect to negligent child abuse, however, the question
is more difficult. Molina argues that if the jury credited his tes-
timony, it could have concluded that Mrs. Molina cruelly pun-
ished Diana and that Molina negligently permitted Mrs. Molina
to do so. This would have permitted the jury to conclude that
Molina was guilty of negligent child abuse, but not guilty of
knowingly or intentionally abusing Diana himself. Molina’s
argument has merit.

The rationale for instructing the jury on lesser-included of-
fenses is that, as explained by the U.S. Supreme Court,

“if the prosecution has not established beyond a reasonable
doubt every element of the offense charged, and if no lesser
offense instruction is offered, the jury must, as a theoretical
matter, return a verdict of acquittal. But a defendant is enti-
tled to a lesser offense instruction—in this context or any
other—precisely because he should not be exposed to the
substantial risk that the jury’s practice will diverge from
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theory. Where one of the elements of the offense charged
remains in doubt, but the defendant is plainly guilty of
some offense, the jury is likely to resolve its doubts in favor
of conviction.”
(Emphasis in original.) Beck v. Alabama, 447 U.S. 625, 634, 100
S. Ct. 2382, 65 L. Ed. 2d 392 (1980), quoting Keeble v. United
States, 412 U.S. 205,93 S. Ct. 1993, 36 L. Ed. 2d 844 (1973). See,
also, State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000).

In this case, the evidence would have been sufficient, had the
jury credited Molina’s testimony, for the jury to conclude that
Molina had not knowingly or intentionally abused Diana, but had
negligently permitted Mrs. Molina to do so. Had the jury reached
that conclusion, however, the instructions as given would have
required the jury to either find Molina guilty of intentional child
abuse or find him not guilty. The jury was denied the “third
option” that would have been necessary had the jury credited
Molina’s testimony. We conclude that the district court erred in
not instructing the jury on the lesser-included offense of negli-
gent child abuse.

[32,33] To establish reversible error from a court’s refusal to
give a requested instruction, an appellant has the burden to show
that (1) the tendered instruction is a correct statement of the law,
(2) the tendered instruction is warranted by the evidence, and
(3) the appellant was prejudiced by the court’s refusal to give
the tendered instruction. State v. Mason, ante p. 16, 709 N.W.2d
638 (2006). Before an error in the giving of instructions can be
considered as a ground for reversal of a conviction, it must be
considered prejudicial to the rights of the defendant. State v.
Bao, 263 Neb. 439, 640 N.W.2d 405 (2002). Molina’s tendered
instruction on the lesser-included offense of negligent child
abuse was a correct statement of the law and was warranted by
the evidence.

That, however, does not end our inquiry. While the court’s
instruction on the lesser-included offenses of child abuse result-
ing in death did not present the jury with an opportunity to find
that Molina did not act intentionally, the court’s instruction
on the lesser-included offenses of first degree murder—second
degree murder and manslaughter—required the jury to deter-
mine whether or not Molina intentionally caused Diana’s death.
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Under the instructions given in this case, intent to kill denoted
the difference between second degree murder and manslaughter.
See State v. Jackson, 258 Neb. 24, 601 N.W.2d 741 (1999). The
question is whether the jury’s finding that Molina was guilty of
second degree murder, and not manslaughter, demonstrates that
the court’s failure to instruct the jury on negligent child abuse
was not prejudicial.
[34] In that regard, a number of courts have found that
[e]rror in failing to instruct the jury on a lesser included
offense is harmless when the jury necessarily decides the factual
questions posed by the omitted instructions adversely to defend-
ant under other properly given instructions.”” People v. Horning,
34 Cal. 4th 871, 906, 102 P.3d 228, 252, 22 Cal. Rptr. 3d 305,
333 (2004). See, e.g., State v. Lynch, 98 Ohio St. 3d 514, 787
N.E.2d 1185 (2003); Commonwealth v. Chase, 433 Mass. 293,
741 N.E.2d 59 (2001); Colwell v. Com., 37 S.W.3d 721 (Ky.
2000); People v. Millwee, 18 Cal. 4th 96, 954 P.2d 990, 74 Cal.
Rptr. 2d 418 (1998); State v. Barletta, 238 Conn. 313, 680 A.2d
1284 (1996); Brown v. State, 183 S.W.3d 728 (Tex. App. 2005);
State v. Marshall, 197 Ariz. 496, 4 P.3d 1039 (Ariz. App. 2000);
People v Simonds, 135 Mich. App. 214, 353 N.W.2d 483 (1984).
As explained by the California Supreme Court,
“in some circumstances it is possible to determine that
although an instruction on a lesser included offense was
erroneously omitted, the factual question posed by the
omitted instruction was necessarily resolved adversely to
the defendant under other, properly given instructions. In
such cases the issue should not be deemed to have been
removed from the jury’s consideration since it has been
resolved in another context, and there can be no prejudice
to the defendant since the evidence that would support a
finding that only the lesser offense was committed has been
rejected by the jury.”
People v. Flood, 18 Cal. 4th 470, 483, 957 P.2d 869, 877, 76 Cal.
Rptr. 2d 180, 188 (1998), quoting People v. Sedeno, 10 Cal. 3d
703, 518 P.2d 913, 112 Cal. Rptr. 1 (1974).
We find that rule to be applicable here. The jury in this case
was given the opportunity, on count I, to determine whether or
not Molina acted with or without intent, and it determined that

(133
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he acted with the intent to kill. That same jury could not have
concluded that Molina acted without intent with respect to count
II. Compare, e.g., Lynch, supra; Colwell, supra; Millwee, supra,
Barletta, supra; Brown, supra; Simonds, supra. The court’s
refusal to instruct the jury on negligent child abuse was not prej-
udicial to Molina, because the jury necessarily rejected the evi-
dence that would support a finding that only the lesser-included
offense was committed. See Flood, supra. In view of the actual
verdict returned by the jury, there is no reasonable or plausible
basis for finding that the instructional error affected the jury’s
verdict. Molina was not prejudiced by the court’s refusal to
instruct the jury on negligent child abuse.

(b) Limiting Instructions on Statements
Relevant to Credibility
Molina argues that the trial court erred in its final jury instruc-
tion regarding inconsistent statements admitted as relevant to wit-
ness credibility.

(i) Background

Manuel, Molina’s father, testified that he was working out-
side on the day before Diana’s death and that based on the ab-
sence of Molina’s car, Molina had left the house at about 4 p.m.
and returned at around midnight or 1 a.m.; however, Manuel did
not actually see Molina leave. Manuel was cross-examined with
respect to inconsistencies between his trial testimony and state-
ments he made to Meguire regarding the events of that day and
statements made to police shortly after Diana’s death.

Nohemy, Molina’s mother, testified that a few days before
Diana’s death, she saw Mrs. Molina grab Diana by the hair,
because Diana was about to fall down the stairs, and pull out
some of Diana’s hair. Nohemy also testified that she saw Diana
in the kitchen on the day before she died, at around noon, while
Mrs. Molina was in the kitchen heating food. Nohemy was also
cross-examined with respect to inconsistencies between her trial
testimony and statements she made to Meguire regarding the
events of that day, and statements made to police shortly after
Diana’s death.

Douglas Cline, a Grand Island police officer, testified regard-
ing interviews conducted with Nohemy and Manuel, in which
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Cline served as interpreter. Cline testified that during the inter-
views, Nohemy and Manuel had not related the events described
in their trial testimony. Nohemy and Manuel testified in surre-
buttal that Cline did not speak Spanish very well and did not
understand what he was being told.

The court later instructed the jury as follows:

During this trial I called your attention to certain out-of-
court statements that were received in evidence only to aid
you in deciding the credibility of the witnesses. You must
consider the statements of Diana Molina, Manuel Molina
and Nohemy Molina only with regard to the credibility of
these witnesses and for no other purpose.

(Emphasis supplied.) Molina objected to the last sentence, argu-
ing that only portions of the testimony of those witnesses were
being proffered for a limited purpose but that the effect of the
court’s instruction would extend to the testimony of those wit-
nesses in its entirety. Molina argued for a proposed jury instruc-
tion based on the Nebraska Jury Instructions, “ ‘You are only
to consider these for a limited purpose when I told you to con-
sider them for a limited purpose,’” but the court overruled the
objection.

(ii) Standard of Review
Whether a jury instruction is correct is a question of law, re-
garding which an appellate court is obligated to reach a conclu-
sion independent of the determination reached by the trial court.
State v. Grosshans, 270 Neb. 660, 707 N.W.2d 405 (2005).

(iii) Analysis

[35] NJI2d Crim. 5.3A provides as follows: “During this trial
I called your attention to some evidence that was received for
specified limited purposes; you must consider that evidence only
for those limited purposes and for no other.” We have said that
in any situation in which a limiting instruction was given at the
time evidence was introduced, NJI2d Crim. 5.3 must be given at
closing if requested. State v. Carter, 246 Neb. 953, 524 N.W.2d
763 (1994), overruled on other grounds, State v. Freeman, 253
Neb. 385, 571 N.W.2d 276 (1997).

[36,37] For reasons not explained by the record, the court in
this case departed from the language of NJI2d Crim. 5.3 and
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instructed the jury as set forth above. Whenever an applicable
instruction may be taken from the Nebraska Jury Instructions,
that instruction is the one which should usually be given to the
jury in a criminal case. State v. Putz, 266 Neb. 37, 662 N.W.2d
606 (2003). But in an appeal based on a claim of an erroneous
jury instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant. Grosshans, supra.

Molina was not prejudiced in this case. The language used by
the district court could have been more artfully crafted, and
adherence to the Nebraska Jury Instructions is normally prefer-
able; however, when read in context, the instruction given was
not an incorrect statement of the law. The sentence that the jury
“must consider the statements of [Mrs.] Molina, Manuel Molina
and Nohemy Molina only with regard to the credibility of these
witnesses and for no other purpose” might be somewhat confus-
ing if read in isolation. However, when read in context, it is clear
that the “statements” of Mrs. Molina, Manuel, and Nohemy to
which the instruction refers are not their entire testimony, but
simply the prior inconsistent statements with which Mrs. Molina,
Manuel, and Nohemy were impeached —the “out-of-court state-
ments that were received in evidence only to aid [the jury] in
deciding the credibility of the witnesses.”

[38] Jury instructions must be read as a whole, and if they
fairly present the law so that the jury could not be misled, there is
no prejudicial error. State v. Williams, 269 Neb. 917, 697 N.W.2d
273 (2005). This instruction fairly presented the law, and there is
no prejudicial error.

(c) Burden of Proof on Alibi Instruction
Molina argues that the alibi instruction given by the trial
court was deficient because it did not specify the State’s burden
of proof.

(i) Background
The jury was instructed:

An issue in this case is whether the defendant Germai R.
Molina was present at the times and places alleged, namely,
224 East Second Street, during July 22 and July 23, 2003.
The State of Nebraska must prove that he was.
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Molina objected, stating that
the defendant is requesting that the Court note that the —
making the request that the Court instruct that the State is
required to prove beyond a reasonable doubt that the de-
fendant was at the — this particular place and partic- — at
these particular times and without denoting what that bur-
den is, we believe the same to be an improper burden shift-
ing upon the defendant to prove his innocence in this par-
ticular case and we would object on that basis.

The objection was overruled.

The jury was instructed, before trial, that Molina was to be
found not guilty “unless you decide the State of Nebraska has
proved him guilty beyond a reasonable doubt based solely upon
the evidence you hear in this case.”

Prior to submission, the jury was again instructed to find
Molina not guilty “unless you decide that the state has proved
him guilty beyond a reasonable doubt.” The jury was instructed
that each of the elements of each crime must be proved beyond a
reasonable doubt.

(ii) Standard of Review
Whether a jury instruction is correct is a question of law, re-
garding which an appellate court is obligated to reach a conclu-
sion independent of the determination reached by the trial court.
State v. Grosshans, 270 Neb. 660, 707 N.W.2d 405 (2005).

(iii) Analysis

Molina’s complaint is that the alibi instruction set forth above
did not specifically iterate the State’s burden of proof beyond a
reasonable doubt.

[39,40] In an appeal based on a claim of an erroneous jury
instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely af-
fected a substantial right of the appellant. /d. In construing an
individual jury instruction, the instruction may not be judged
in artificial isolation but must be viewed in the context of the
overall charge to the jury considered as a whole. State v. Putz,
266 Neb. 37, 662 N.W.2d 606 (2003). All the jury instructions
must be read together, and if, taken as a whole, they correctly
state the law, are not misleading, and adequately cover the issues
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supported by the pleadings and the evidence, there is no preju-
dicial error necessitating reversal. State v. Mason, ante p. 16,
709 N.W.2d 638 (2006).

[41,42] The State must prove beyond a reasonable doubt every
element of the charged offense. In re Winship, 397 U.S. 358,
90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970); State v. McHenry, 250
Neb. 614, 550 N.W.2d 364 (1996). But the proper inquiry is not
whether a jury instruction “could have” been applied in an un-
constitutional manner, but whether there is a reasonable likeli-
hood that the jury did so apply it. The constitutional question is
whether there is a reasonable likelihood that the jury understood
the instruction to allow conviction based on proof insufficient to
meet the In re Winship standard. Victor v. Nebraska, 511 U.S. 1,
114 S. Ct. 1239, 127 L. Ed. 2d 583 (1994); McHenry, supra.

Read as a whole, the jury instructions repeatedly told the jury
that the State had the burden of proving Molina guilty beyond a
reasonable doubt. There was no suggestion that an alibi defense
somehow shifted the burden of proof on that issue to Molina.
Compare, e.g., Boeche v. State, 151 Neb. 368, 376, 37 N.W.2d
593, 596 (1949) (disapproving instruction to jury that alibi de-
fense was proper and legitimate “ ‘if proven’” and that defendant
did not have burden of proving alibi beyond reasonable doubt).
The alibi instruction given to the jury plainly informed them that
the State had the burden of proof, and the State’s burden of prov-
ing Molina guilty beyond a reasonable doubt was clear from the
instructions read as a whole. There is no reasonable likelihood
that the jury applied the instructions in an unconstitutional man-
ner, and Molina has not met his burden of showing any prejudice
from the alleged error.

(d) When Jury Could Go Home After Sequestration
Molina takes issue with the court’s charge to the jury regard-
ing the effect of sequestration.

(i) Background
At the July 26, 2004, pretrial hearing, the court asked the par-
ties for their preferences regarding sequestration of the jury. The
parties agreed that with proper admonitions, there need not be
sequestration until after the case was submitted to the jury. The
court took that “as a waiver of complete sequestration and it






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































