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1. Limitations of Actions: Appeal and Error. Which statute of limitations applies is a
question of law that an appellate court must decide independently of the conclusion
reached by the trial court.

2. Judgments: Verdicts. On a motion for judgment non obstante verdicto, or notwith-
standing the verdict, the moving party is deemed to have admitted as true all the rel-
evant evidence admitted which is favorable to the party against whom the motion is
directed. and, further, the party against whom the motion is directed is entitled to the
benefit of all proper inferences deducible from the relevant evidence.

3. : ____. To sustain a motion for judgment notwithstanding the verdict, the court
resolves the controversy as a matter of law and may do so only when the facts are such
that reasonable minds can draw but one conclusion.

4. Judgments: Verdicts: Appeal and Error. Neb. Rev. Stat. §§ 25-1315.02 (Cum.
Supp. 2003) and 25-1315.03 (Reissue 1995) authorize an appeal from the denial of a
judgment notwithstanding the verdict after the jury has been discharged as the result
of an inability to reach a verdict.

5. Limitations of Actions: Malpractice: Torts: Contracts. Where a party’s claims
are for professional malpractice, whether pled in tort or contract, the statute of limi-
tations for professional negligence contained in Neb. Rev. Stat. § 25-222 (Reissue
1995) applies.

6. Limitations of Actions: Negligence: Words and Phrases. The definition of “pro-
fession” for purposes of the professional negligence statute of limitations under Neb.
Rev. Stat. § 25-222 (Reissue 1995) is (1) a calling requiring specialized knowledge
and often long and intensive preparation including instruction in skills and methods
as well as in the scientific, historical, or scholarly principles underlying such skills and
methods; (2) maintaining by force of organization or concerted opinion high standards
of achievement and conduct, and (3) committing its members to continued study and
to a kind of work which has for its prime purpose the rendering of a public service.

7. Directed Verdict: Judgments: Time. Pursuant to Neb. Rev. Stat. § 25-1315.02
(Cum. Supp. 2002), if a verdict is not returned, within 10 days after the jury is dis-
charged, a party who has moved for a directed verdict may move for judgment in
accordance with the moving party’s motion for a directed verdict.

8. Directed Verdict: Judgments. The plain language of Neb. Rev. Stat. § 25-1315.02
(Cum. Supp. 2002) dictates that where a jury is unable to return a verdict and is dis-
charged, a party must have previously asserted its stated grounds for judgment notwith-
standing the verdict in its motion for directed verdict.

Appeal from the District Court for Douglas County: GERALD
E. MoraN, Judge. Affirmed.

Mark E. Novotny and Robert A. Mooney, of Lamson, Dugan
& Murray, for appellant.
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David S. Houghton, Robert W. Mullin, and William G. Garbina,
of Lieben, Whitted, Houghton, Slowiaczek & Cavanaugh, P.C.,
L.L.O.,, for appellee.

WRIGHT, CoNNOLLY, GERRARD, and McCormack, JJ., and
IrwIN, Chief Judge.

McCormMack, J.
NATURE OF CASE

Appellee, Susan K. Parks, filed this action in the district court
for Douglas County, Nebraska, against Merrill, Lynch, Pierce,
Fenner & Smith, Incorporated (Merrill Lynch), alleging breach
of oral contract. The case was tried to a jury. After the jury
returned deadlocked, the trial court declared a mistrial and
Merrill Lynch submitted motions for judgment notwithstanding
the verdict and for new trial and renewed its previous motion for
directed verdict. In each of its respective motions, Merrill Lynch
contended that Parks’ claim was one of professional negligence,
not breach of contract, and that her claim was barred by the
applicable statute of limitations. The trial court overruled the
motions and reset the matter for trial. Merrill Lynch appeals.

BACKGROUND

On December 29, 1997, Parks brought a breach of contract
action against Merrill Lynch. In her amended petition, Parks
alleged that in 1991, she entered into an oral agreement with
Merrill Lynch, whereby she and her independent investment
consultant orally directed Richard Kenton of Merrill Lynch to
invest proceeds Parks received from an employee stock owner-
ship plan (ESOP) in noncallable bonds. Parks further alleged
that instead of purchasing noncallable bonds, Merrill Lynch
purchased callable bonds. Callable bonds are ones for which
the issuer retains the right to pay an amount, the “call” price,
which redeems the debt, fully or partially, before the scheduled
maturity date. See Black’s Law Dictionary 204 (6th ed. 1990).
In her amended petition, Parks alleged that nine of the bonds
purchased by Merrill Lynch were called on specified dates
between January 1993 and June 2001. Parks alleged that as a
proximate result of Merrill Lynch’s breach, she sustained dam-
ages because of lost earnings on each bond and because she was
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forced to prematurely recognize income subject to income tax
in those years.

Merrill Lynch filed a motion for summary judgment, alleging
that all of Parks’ claims were time barred by the statute of limi-
tations applicable to either professional negligence or oral con-
tract claims. The trial court overruled Merrill Lynch’s motion in
part, concluding that Neb. Rev. Stat. § 25-222 (Reissue 1995),
the 2-year statute of limitations for professional negligence
claims, was inapplicable. The court found that Merrill Lynch’s
agent, Kenton, who purchased the bonds in question for Parks,
was not acting as a professional when he did so.

At trial, Parks testified that she had $800,000 from an ESOP as
a result of her divorce. As part of the settlement agreement pur-
suant to the divorce, Parks sold her shares in a company called
Millard Manufacturing to its ESOP for $800,000. Parks under-
stood that she would have to do an ESOP rollover—i.e., reinvest
the funds in qualified securities within a 12-month period after the
sale—in order to defer paying capital gains taxes on the proceeds
from her sale of stock in Millard Manufacturing.

Parks was contacted by Kenton about investment possibili-
ties. Their first meeting occurred on September 18, 1991. Parks
testified that during this meeting, Kenton told Parks he had
experience with ESOP rollovers and gave Parks the impression
that he had been a broker for a long period of time. Parks
explained to Kenton that her primary goal was to make sure the
money was safe and secure. Parks testified that Kenton sug-
gested investing in bonds, a subject which Parks knew nothing
about at the time. No decisions were made during this meeting.

Before their next meeting, Parks reviewed a book authored by
Dr. Ravi Batra, an economist at Southern Methodist University.
Specifically, she reviewed the criteria Batra established in his
book for safely investing in corporate bonds in an economic
downturn. These included purchasing highly rated, AAA if pos-
sible, noncallable bonds. During her second meeting with
Kenton, Parks told Kenton that she was concerned about the
economy and that pursuant to the criteria set forth in Batra’s
book, she wanted to purchase AAA, noncallable, long-term
bonds. Parks testified that she relied on Kenton’s expertise only
to ensure that the bonds he selected met her criteria that they be
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highly rated, long-term, noncallable bonds. She testified that she
relied on Batra’s book to establish her selection criteria, not on
any recommendation Kenton may otherwise have made.

Parks paid Batra a consulting fee. Parks and Kenton had a con-
ference call with Batra, and after the conference call, Parks
directed Kenton to purchase the bonds they had previously settled
upon pursuant to Parks’ established criteria, which Kenton did on
October 8, 1991. Parks testified that at no time prior to purchas-
ing the bonds did Kenton or anyone from Merrill Lynch inform
her that some of the bonds Kenton purchased were callable.

Several of Parks’ bonds were eventually called. Shortly after
Parks received notice that the first bond was called, she con-
tacted Kenton and he explained that the called bond just “slipped
through the cracks.” Parks testified that as a result of these bonds
being called, she was required to pay the income tax on the cap-
ital gains from the sale of her Millard Manufacturing stock to
the ESOP.

At the close of Parks’ evidence, Merrill Lynch moved for a
directed verdict on the ground that Parks failed to prove breach
of contract and that Parks’ claim was really one for professional
negligence. Merrill Lynch claimed that the professional negli-
gence 2-year statute of limitations of § 25-222 applied. The trial
court overruled the motion, finding, inter alia, that Parks
obtained information regarding her strategy for accomplishing
the ESOP rollover from outside sources and that Kenton had
acted under Parks’ direction rather than advising Parks in a pro-
fessional capacity during his relationship with her.

Kenton testified that he attended Creighton University but did
not complete his degree. After obtaining his insurance license and
working as an insurance agent for a while, Kenton accepted a
position as an “investment executive” with PaineWebber in 1981,
where he worked for less than a year. His duties entailed attract-
ing and offering clients investment products. He later worked for
Piper Jaffray for 3 years until 1984, where he did the same type
of work and received training as a financial advisor.-Kenton testi-
fied that during his employment with these employers, he held a
general securities license and that 10 to 20 percent of his work
related to bonds. In order to obtain his general securities license,
he was required to pass two examinations: a “series 7” or general



PARKS v. MERRILL, LYNCH 503
Cite as 268 Neb. 499

securities representative examination, and the “blue sky” license
examination, administered by the National Association of
Security Dealers. See 48 Neb. Admin. Code, ch. 6, § 008 (2001)
(specifying qualifying examinations for agents of broker-dealers).
Kenton testified that the “series 7" examination was a full-day,
250-question test, and that the “blue sky” examination was shorter
and less intense than the “series 7" examination.

Upon leaving Piper Jaffray, Kenton accepted employment
with Equitable Life Insurance as an investment product coordi-
nator and assistant manager. He testified that at Equitable Life
Insurance, he worked primarily with mutual funds and variable
annuities. Four years later, in 1988, Kenton went to work for
Prudential doing the same kind of work he had performed at
Equitable Life Insurance.

In 1991, Kenton accepted employment at Merrill Lynch as a
trainee in a 2-year program. Kenton- testified that at the time he
handled Parks’ bond transactions in 1991, he was still a trainee at
Merrill Lynch, and that he had no previous experience with ESOP
rollovers. As a trainee, Kenton assisted clients with their invest-
ments and received training regarding the same type of investment
services he had provided with his previous employers.

Kenton testified that during his first meeting with Parks in
September 1991, he did not tell Parks that he had experience
with ESOP rollovers, but that he did tell Parks he had experience
with retirement plan rollovers. After the meeting, Kenton con-
tacted Merrill Lynch’s tax advisory and fixed income depart-
ments for information. The fixed income department advised
Kenton of Merrill Lynch’s inventory of suitable bonds for ESOP
rollovers. He testified that these bonds had a very long maturity
and no call provisions.

Kenton’s testimony generally controverted Parks’ testimony
that she directed him to purchase only noncallable bonds. At the
conclusion of Merrill Lynch’s evidence, Parks moved for a
directed verdict and Merrill Lynch renewed its motion for
directed verdict. The only ground for the directed verdict appli-
cable to this appeal was that Kenton was acting as a professional
and that, therefore, the 2-year statute of limitations of § 25-222
applied. Both of the motions for directed verdict were denied by
the trial court. The matter was then submitted to the jury.
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Following deliberations, the jury informed the trial court that it
was deadlocked. The trial court declared a mistrial and reset the
case for trial. Both parties timely filed motions for judgment
notwithstanding the verdict and for new trial. In its respective
motion, Merrill Lynch reasserted its statute of limitations con-
tentions previously asserted in its motion for directed verdict,
and Parks reasserted her previous motion for directed verdict.
The trial court overruled both parties’ motions for judgment
notwithstanding the verdict and for new trial and reset the mat-
ter for trial.

ASSIGNMENTS OF ERROR

Merrill Lynch assigns, consolidated and restated, that the trial
court erred in (1) presenting the case to the jury as one for
breach of contract rather than professional negligence and (2)
overruling its motion for judgment notwithstanding the verdict
and motions for directed verdict, failing to find that Parks’
action was time barred by the statute of limitations applicable to
(a) claims for professional negligence under § 25-222, (b)
claims for ordinary negligence under Neb. Rev. Stat. § 25-207
(Reissue 1995), and (c) claims for breach of oral contract under
Neb. Rev. Stat. § 25-206 (Reissue 1995).

STANDARD OF REVIEW

[1] Which statute of limitations applies is a question of law
that an appellate court must decide independently of the conclu-
sion reached by the trial court. Jorgensen v. State Nat. Bank &
Trust, 255 Neb. 241, 583 N.W.2d 331 (1998).

[2,3] On a motion for judgment non obstante verdicto, or
notwithstanding the verdict, the moving party is deemed to have
admitted as true all the relevant evidence admitted which is favor-
able to the party against whom the motion is directed, and, fur-
ther, the party against whom the motion is directed is entitled to
the benefit of all proper inferences deducible from the relevant
evidence. Holmes v. Crossroads Joint Venture, 262 Neb. 98, 629
N.W.2d 511 (2001); Snyder v. Contemporary Obstetrics & Gyn.,
258 Neb. 643, 605 N.W.2d 782 (2000). To sustain a motion for
judgment notwithstanding the verdict, the court resolves the con-
troversy as a matter of law and may do so only when the facts are



PARKS v. MERRILL, LYNCH 505
Cite as 268 Neb. 499

such that reasonable minds can draw but one conclusion. McClure
v. Forsman, 266 Neb. 90, 662 N.W.2d 566 (2003).

ANALYSIS

[4] We first observe that Neb. Rev. Stat. §§ 25-1315.02 (Cum.
Supp. 2002) and 25-1315.03 (Reissue 1995) authorize an appeal
from the denial of a judgment notwithstanding the verdict after
the jury has been discharged as the result of an inability to reach
a verdict. See, Snyder v. Contemporary Obstetrics & Gyn.,
supra; Critchfield v. McNamara, 248 Neb. 39, 532 N.W.2d 287
(1995). If a verdict is not returned, within 10 days after the jury
is discharged, a party who has moved for a directed verdict may
move for judgment in accordance with the moving party’s
motion for a directed verdict. § 25-1315.02. This appeal arises
from the trial court’s denial of Merrill Lynch’s motion for judg-
ment notwithstanding the verdict after the jury returned dead-
locked and was subsequently discharged. Accordingly, this
appeal is properly before this court.

[5] Merrill Lynch contends that Parks’ claim is really one for
professional negligence rather than breach of contract and that,
accordingly, the trial court should have applied the statute of
limitations found in § 25-222. Where a party’s claims are for
professional malpractice, whether pled in tort or contract, the
statute of limitations for professional negligence contained in
§ 25-222 applies. Egan v. Stoler, 265 Neb. 1, 653 N.W.2d 855
(2002); Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 N.W.2d
380 (1999).

Section 25-222 provides: :

Any action to recover damages based on alleged profes-
sional negligence or upon alleged breach of warranty in
rendering or failure to render professional services shall be
commenced within two years next after the alleged act or
omission in rendering or failure to render professional ser-
vices providing the basis for such action; Provided, if the
cause of action is not discovered and could not be reason-
ably discovered within such two-year period, then the
action may be commenced within one year from the date
of such discovery or from the date of discovery of facts
which would reasonably lead to such discovery, whichever
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is earlier; and provided further, that in no event may any

action be commenced to recover damages for professional

negligence or breach of warranty in rendering or failure to

render professional services more than ten years after the

date of rendering or failure to render such professional ser-

vice which provides the basis for the cause of action.
(Emphasis in original.)

In determining whether the special statute of limitations for
professional negligence applies to a plaintiff’s claims, we must
determine whether the defendant is a professional and was act-
ing in a professional capacity in rendering the services upon
which the claim is based. Reinke Mfg. Co. v. Hayes, supra. In
determining whether a particular act or service is professional in
nature, we must look to the nature of the act or service itself and
the circumstances under which it was performed. Id.

[6] As this court has previously noted, “[t]he Legislature has
not specifically stated which occupations are governed by
§ 25-222 Lawyers Title Ins. Corp. v. Hoffman, 245 Neb. 507,
512, 513 N.W.2d 521, 524 (1994). In Jorgensen v. State Nat.
Bank & Trust, 255 Neb. 241, 583 N.W.2d 331 (1998), we stated
that the definition of “profession” for purposes of the profes-
sional negligence statute of limitations under § 25-222 is (1) a
calling requiring specialized knowledge and often long and
intensive preparation, including instruction in skills and meth-
ods as well as in the scientific, historical, or scholarly princi-
ples underlying such skills and methods; (2) maintaining by
force of organization or concerted opinion high standards of
achievement and conduct, and (3) committing its members to
continued study and to a kind of work which has for its prime
purpose the rendering of a public service. This definition was
first adopted in Tylle v. Zoucha, 226 Neb. 476, 412 N.W.2d 438
(1987). In Tylle, we rejected a previous definition of profession
based on a predominately mental or intellectual occupation,
and further rejected criteria based on the “mere possession of a
license.” 226 Neb. at 480, 412 N.W.2d at 440. Instead, we
emphasized that the new definition “stresses the long and inten-
sive program of preparation to practice one’s chosen occupa-
tion traditionally associated only with professions.” Id. at 480,
412 N.W.2d at 441.
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In Jorgensen v. State Nat. Bank & Trust, supra, we examined
this court’s line of cases addressing the issue of whether retire-
ment planners are professionals for purposes of § 25-222. We
recognized that we had held without analysis in earlier cases
that the statute of limitations for professional negligence applied
to retirement planners. See, Maloley v. Shearson Lehman
Hutton, Inc., 246 Neb. 701, 523 N.W.2d 27 (1994); Educational
Service Unit No. 3 v. Mammel, O., S., H. & S., Inc., 192 Neb.
431, 222 N.W.2d 125 (1974). However, Educational Service
Unit No. 3-was decided before the Tylle definition “radically
altered the criteria by which this court would determine whether
an occupation was a profession.” Jorgensen v. State Nat. Bank &
Trust, 255 Neb. at 246, 583 N.W.2d at 335. Although we cited
the Tylle definition in Maloley, we noted in Jorgensen that we
had relied upon a pre-Tylle case in Maloley to determine once
again that retirement planners were professionals. Because
Mammel and Maloley did not analyze whether retirement plan-
ners were professionals under the Tylle definition, we deter-
mined that they were not dispositive of the issue in Jorgensen.

The two “retirement planners” in Jorgensen were employees
of a bank that was the custodian of plaintiff’s individual retire-
ment account (IRA). The employees allegedly rendered advice
to plaintiff concerning the IRA that resulted in the disqualifica-
tion of plaintiff’s IRA by the Internal Revenue Service. One
employee had held a securities dealer license, but relinquished it
when he went to work at the bank. He had attended 2 years of
college as well as seminars dealing with IRA’s. However, he had
only limited experience in the investment area prior to working
at the bank. The other employee had attended a school of com-
merce for 1 year and had also attended seminars, but testified-
that the bank did not require her to attend them on a yearly basis,
nor had she attended such seminars annually.

In holding that the retirement planners in Jorgensen were not
“professionals” within the meaning of § 25-222, we noted that
neither had any specialized knowledge requiring long and inten-
sive preparation to practice one’s chosen occupation traditionally
associated only with professionals. We stated that for purposes of
the definition in Tylle v. Zoucha, 226 Neb. 476, 412 N.W.2d 438
(1987), “a college degree embodies such characteristics and that
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licensing, although not dispositive, strongly indicates that an
occupation is a profession.” Jorgensen v. State Nat. Bank & Trust,
255 Neb. 241, 246, 583 N.W.2d 331, 335 (1998). The bank
employees were expected to do nothing more than fill out forms,
did not hold licenses, did not regularly supplement their educa-
tions, and were not subject to an ethical code enforced by a disci-
plinary system. Finally, we observed that there was no evidence
indicating that the kind of work performed by the bank employees
had for its primary purpose the rendering of a public service. Id.
The facts of this case are distinguishable from the facts in
Jorgensen because Kenton was licensed as a general securities
agent and had received training from his employers in providing
services for clients. However, this is true of many licensed occu-
pations. Nebraska has over 100 certified or licensed occupations.
See Nebraska Workforce Dev., Dept. of Labor, Certified .and
Licensed Occupations in Nebraska (2004). Most require the
applicant to pass a licensing examination. See, e.g., Neb. Rev.
Stat. § 71-101 et seq. (Reissue 2003) (governing licenses under
control of Department of Health and Human Services); Neb. Rev.
Stat. § 81-885.13 (Reissue 2003) (requisite for real estate license).
In the interest of protecting the public, the Legislature has
authorized regulating boards for many occupations with powers
to uphold licensing standards. See, e.g., Neb. Rev. Stat. § 71-373
(Reissue 2003) (creating Board of Cosmetology Examiners to
protect health and safety of citizens); Neb. Rev. Stat. § 81-2104
(Supp. 2003) (authorizing State Electrical Board to regulate licen-
sure); Neb. Rev. Stat. § 81-3402 (Reissue 1999) (in interest of
public welfare, requiring architects and professional engineers to
obtain board-issued license). These boards or the controlling gov-
ernment agency may generally suspend or revoke licenses for
specified conduct or criminal convictions. The grounds, however,
for disciplinary action against persons holding a business license
generally do not act to maintain a high standard of conduct equiv-
alent to the ethical duties of professionals. See, Neb. Rev. Stat.
§ 8-1103(9)(a) (Supp. 2003) (stating grounds for denying, sus-
pending, or revoking securities license); Neb. Rev. Stat. § 76-551
(Reissue 2003) (authorizing disciplinary actions against licensed
abstractors for specified conduct or felony convictions); Neb. Rev.
Stat. § 81-885.24 (Reissue 2003) (specifying conduct constituting



PARKS v. MERRILL, LYNCH 509
Cite as 268 Neb. 499

unfair trade practices or fraud for persons holding real estate
license). Compare Code of Professional Responsibility (setting
out canons of ethical considerations for attorneys).

Further, the educational requisites for licensure vary widely
and include the following: (1) no postsecondary education
requirement or a requirement of previous work experience, see,
e.g., Neb. Rev. Stat. § 76-542 (Reissue 2003) (requisites for
abstractor); (2) a requirement of specified hours of postsecondary
education and/or experience, see, e.g., Neb. Rev. Stat. § 81-8,117
(Reissue 2003) (requisites for land surveyor); (3) a requirement
that the applicant complete coursework in an industry school or
training program, see, e.g., Neb. Rev. Stat. § 71-387 (Reissue
2003) (requisites for cosmetology license); (4) a requirement of a
4-year degree from an accredited college or university, see, e.g.,
§ 71-1,241 (requisites for athletic trainer); (5) a requirement of a
postgraduate degree from a professional school or program, see,
e.g., § 71-1,104 (requisites for license to practice medicine and
‘surgery). The real estate broker in Tylle v. Zoucha, 226 Neb. 476,
412 N.W.2d 438 (1987), was required to complete approved post-
secondary coursework and pass a licensing examination before
obtaining his license. See § 81-885.13(3) (requiring combination
of experience and education or more extensive postsecondary
education in addition to passing licensing examination for real
estate brokers). The State Real Estate Commission was authorized
to investigate and discipline license holders for unfair trade prac-
tices. See § 81-885.24. We nonetheless determined in Tylle that a
real estate license did not transform a licensed occupation into a
licensed profession for purposes of § 25-222.

Our decision in Tylle is in accord with the emphasis we have
placed on college degrees in Jorgensen v. State Nat. Bank & Trust,
255 Neb. 241, 583 N.W.2d 331 (1998), and Georgetowne Ltd.
Part. v. Geotechnical Servs., 230 Neb. 22, 430 N.W.2d 34 (1988).
See, also, Motor Club Ins. Assn. v. Fillman, 5 Neb. App. 931, 568
N.W.2d 259 (1997) (doubting that insurance agents were profes-
sionals under Tylle definition, but declining to reach issue when
claim was barred); Garden v. Frier, 602 So. 2d 1273, 1275 (Fla.
1992) (in absence of legislative guidance, defining profession as
“any vocation requiring at a minimum a four-year college degree
before licensing is possible”); Chase Scientific Research v. NIA
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Group, 96 N.Y.2d 20, 749 N.E.2d 161, 725 N.Y.S.2d 592 (2001)
(noting lack of legislative definition of professional under non-
medical malpractice statute of limitations and concluding that
insurance agents and brokers were not professionals whose qual-
ities include extensive formal learning and training).

In contrast to those occupations that are commonly recog-
nized as professions, agents of broker-dealers in securities are
not required to obtain a degree as a prerequisite to taking a
licensing examination. See 48 Neb. Admin. Code, ch. 6 (2001).
Kenton did not testify to having obtained any securities license
requiring advanced education or significant experience in his
field. We do not doubt that the general securities representative
examination requires preparation. However, neither the evidence
at trial nor the securities regulations indicate that obtaining the
license for Kenton’s occupation required long and intensive
training or preparation on a par with a college degree, or even
preparation equivalent to that required for a real estate broker
license—an occupation that we have determined is not a profes-
sion. See Tylle v. Zoucha, supra. For these reasons, we conclude
that Kenton was not a professional.

We do not consider Merrill Lynch’s alternative arguments
that even if the professional negligence statute of limitations
does not bar Parks’ claim, the claim is barred by the statute of
limitations claims under § 25-207 (ordinary negligence) and
§ 25-206 (breach of oral contract). We determine that Merrill
Lynch’s alternative arguments were not properly preserved for
review because they were not set forth as grounds in Merrill
Lynch’s motion for directed verdict following the close of
Parks’ case and in Merrill Lynch’s renewed motion for directed
verdict at the close of evidence.

[7,8] Section § 25-1315.02 governs the procedure applicable to
motions for judgment notwithstanding the verdict. It provides, in
relevant part: “If a verdict is not returned, within ten days after the
jury is discharged a party who has moved for a directed verdict
may move for judgment in accordance with the moving party’s
motion for a directed verdict”” (Emphasis supplied.) The plain
language of § 25-1315.02 dictates that where a jury is unable to
return a verdict and is discharged, a party must have previously
asserted its stated grounds for judgment notwithstanding the
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verdict in its motion for directed verdict. Otherwise, the trial court
may not properly sustain the motion for judgment notwithstand-
ing the verdict, and the asserted grounds are not properly pre-
served for appeal. See, Spulak v. Tower Ins. Co., 251 Neb. 784,
559 N.W.2d 197 (1997) (motion for judgment notwithstanding
verdict may not properly be sustained in absence of motion for
directed verdict made at close of all evidence); Ditloff v. Otto, 239
Neb. 377, 476 N.W.2d 675 (1991) (specifying that when jury is
discharged for its inability to reach verdict, § 25-1315.02 autho-
rizes motion for judgment notwithstanding the verdict in accord-
ance with denied motion for directed verdict made at close of ail
evidence); In re Estate of Fehrenkamp, 154 Neb. 488, 48 N.W.2d
421 (1951) (determining that trial court’s order overruling motion
for judgment notwithstanding verdict determines right of propo-
nent to directed verdict; concluding, therefore, that merits of
motion for directed verdict were properly considered on appeal).

In support of its motion for judgment notwithstanding the
verdict, Merrill Lynch raised the statute of limitations issues
under §§ 25-206 and 25-207. However, it failed to raise these
issues in its motion for directed verdict following the close of
Parks’ case and in its renewed motion for directed verdict at the
close of evidence. Accordingly, Merrill Lynch did not preserve
its remaining assignments of error for appellate review.

CONCLUSION

Based on the facts as presented to the trial court, we conclude
that Kenton is not a professional. Merrill Lynch did not properly
preserve its remaining assignments of error, and, as such, we do
not address them.

AFFIRMED.

Henpry, C.J., and STEPHAN and MILLER-LERMAN, JJ., not

participating.



512

S

268 NEBRASKA REPORTS

TRACY JENSEN, APPELLEE, V. BOARD OF REGENTS OF THE
UNIVERSITY OF NEBRASKA, A BODY POLITIC OF THE
TATE OF NEBRASKA, ET AL., APPELLEES, AND NORTH AMERICAN
SPECIALTY INSURANCE COMPANY, APPELLANT.
684 N.W.2d 537

Filed August 6, 2004. No. S-02-1459.

Summary Judgment. Summary judgment is proper when the pleadings and the evi-
dence admitted at the hearing disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.

Subrogation: Words and Phrases. Subrogation involves a substitution of one per-
son in the place of another with reference to a lawful claim, demand, or right, so that
the one who is substituted succeeds to the rights of the other in relation to the debt or
claim and its rights, remedies, or securities.

Contracts: Insurance: Subrogation: Tort-feasors. In the context of insurance, the
right to subrogation is based on two premises: (1) A wrongdoer should reimburse an
insurer for payments that the insurer has made to its insured, and (2) an insured should
not be allowed to recover twice from the insured’s insurer and the tort-feasor.
Equity: Insurance: Subrogation: Tort-feasors. Under principles of equity, an insurer
is entitled to subrogation only when the insured has received, or would receive, a dou-
ble payment by virtue of an insured’s recovering payment of all or part of those same
damages from the tort-feasor.

Insurance: Tort-feasors. The insurer should not recover sums received by the
insured from the tort source until the insured has been fully indemnified.

Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, or
provision in the contract has, or is susceptible of, at least two reasonable but conflict-
ing interpretations or meanings.

Insurance: Contracts. An ambiguous insurance policy will be construed in favor of
the insured.

__ i ___. Whether the language in an insurance policy is ambiguous presents a
question of law.

Words and Phrases. Under the ejusdem generis rule, specific words or terms modify
and restrict the interpretation of general words or termns where both are used in sequence.

Appeal from the District Court for Lancaster County: KAREN

FLOWERS, Judge. Affirmed.

Robert T. Grimit and Randall L. Goyette, of Baylor, Evnen,

Curtiss, Grimit & Witt, L.L.P., and Gregory D. Seeley and Eric D.
Baker, of Seeley, Savidge & Ebert Co., L.P.A., for appellant.

Sn

Maren Lynn Chaloupka, of Chaloupka, Holyoke, Hofmeister,
yder & Chaloupka, for appellee Tracy Jensen.
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Andrew B. Koszewski and Melanie J. Whittamore-Mantzios,
of Wolfe, Snowden, Hurd, Luers & Ahl, L.L.P., for appellee TIG
Insurance Company.

Henpry, C.J., ConNoLLy, GERRARD, McCORMACK, and
MILLER-LERMAN, JJ.

McCORMACK, J.
NATURE OF CASE

North American Specialty Insurance Company (NASIC)
appeals from an order of the district court for Lancaster County
denying its motion for summary judgment and granting Tracy
Jensen’s motion for summary judgment. NASIC argues that it
is entitled to subrogation and also raises an issue requiring
interpretation of a policy it issued providing benefits to Jensen.
We affirm.

BACKGROUND

While attending the University of Nebraska-Lincoln, Jensen
was a member of the university’s spirit squad. On December 4,
1996, Jensen suffered a severe spinal cord injury while attempt-
ing a tumbling maneuver during a cheerleading practice. She
was initially paralyzed from the neck down, but during her reha-
bilitation, she regained limited use of all four limbs. Despite the
improvements Jensen made in the months following her acci-
dent, she continues to experience significant physical and psy-
chological difficulties as a result of her accident. Her condition
is not expected to improve in the future.

Jensen’s accident implicated three insurance policies. The
one at issue in this appeal is a policy issued by NASIC to the
National Collegiate Athletic Association (NCAA) for the bene-
fit of student-athletes attending NCAA member institutions,
including the University of Nebraska-Lincoln. The NASIC pol-
icy was an excess policy, and section III of the policy, entitled
“OTHER INSURANCE — EXCESS NATURE OF POLICY,”
specifically provided:

Except as provided below, this insurance Policy is excess
over any other valid and collectible insurance available to
the Insured Person for a Covered Loss under this Policy. If
an Insured Person receives or is entitled to receive benefits
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or services from any source described below (herein called
Other Insurance) for any benefit category of a Covered Loss
for which he or she is entitled under this Policy, such bene-
fit under this Policy will be in excess of the amount of such
Other Insurance.

If an Insured Person is entitled to Other Insurance for a
benefit category of a Covered Loss for which he or she has
been paid benefits under this Policy, the Insured Person
will reimburse the Company to the extent of such benefits
paid under this Policy, not to exceed the amount of Other
Insurance received.

“Other Insurance” means any reimbursement for or
recovery of any element of Covered Loss available from
any other source whatsoever, except gifts and donations,
but including without limitation:

a. any individual, group, blanket, or franchise policy of
accident, disability, or health insurance;

b. any arrangement of benefits for members of a group,
whether insured or uninsured;

c. any prepaid service arrangement such as Blue Cross
or Blue Shield, individual or group practice plans, or
health maintenance organizations;

d. any amount payable for hospital, medical, or other
health services for accidental bodily injury arising out of a
motor vehicle accident to the extent such benefits are
payable under any medical expense payment provision (by
whatever terminology used including such benefits man-
dated by law) of any motor vehicle insurance policy;

€. any amount payable for services for injuries or dis-
eases related to the Insured Person’s job to the extent that
he [or she] actually receives benefits under a Worker’s
Compensation law. If the Insured Person enters into a set-
tlement to give up his or her rights to recover future medi- -
cal expenses under a Worker’'s Compensation Law, this
Policy will not pay those medical expenses that would
have been payable except for that settlement;

f. Social Security Disability Benefits, except that Other
Insurance shall not include any increase in Social Security



JENSEN v. BOARD OF REGENTS 515
Cite as 268 Neb. 512

Disability Benefits payable to an Insured Person after he or
she becomes disabled while insured hereunder;

g. any benefits payable under any program provided or
sponsored solely or primarily by any governmental agency
or subdivision or through operation of law or regulation.

Jensen was also insured under a policy issued by TIG Insurance
Company (TIG) to the University of Nebraska and a policy issued
by Celtic Insurance Company (Celtic) to Jensen’s parents.

Following her accident, Jensen filed a negligence action
against the Board of Regents of the University of Nebraska
(Board of Regents). In April 2001, Jensen settled her claim with
the Board of Regents for $2.1 million. Under the terms of the set-
tlement agreement, the Board of Regents agreed to pay Jensen a
lump sum of $600,000 followed by annual payments of $150,000
for 10 years. Also included were a $40,000 payment for voca-
tional rehabilitation services not covered by NASIC or TIG and
a future tuition waiver for Jensen to complete her degree.

Jensen’s operative petition in this action also named NASIC,
TIG, and Celtic as defendants. Jensen alleged that she had
received notice from NASIC of its intention to invoke section III
of the NASIC policy and demand subrogation and reimburse-
ment as well as to refuse future coverage of expenses. Thus,
Jensen sought a declaration that she was not obligated to reim-
burse or subrogate NASIC for benefits paid under any of the
policies and that the settlement funds Jensen received from the
Board of Regents are not “Other Insurance” as defined in sec-
tion III of the NASIC policy. Jensen sought similar relief with
respect to both TIG and Celtic. NASIC filed a counterclaim in
which it sought declaratory relief. Specifically, NASIC sought a
declaration that “Other Insurance” includes the settlement funds
Jensen received from the Board of Regents, that NASIC is enti-
tled to reimbursement by Jensen to the extent of benefits it
already paid to Jensen, and that it has no further obligation to
pay benefits under the policy.

Jensen moved for summary judgment against NASIC, TIG,
and Celtic. NASIC filed its own motion for summary judgment
against Jensen. The district court found that NASIC, TIG, and
Celtic are not entitled to subrogation because Jensen was not fully
compensated for her injuries by her settlement with the Board of
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Regents. The court also found that NASIC’s definition of “Other
Insurance” was ambiguous. Accordingly, the court construed that
term in Jensen’s favor and found that the settlement funds did not
constitute “Other Insurance.” NASIC appealed, and we moved the
case to our docket.

ASSIGNMENTS OF ERROR

NASIC assigns that the district court erred in (1) finding that
NASIC was not entitled to subrogation of the settlement funds
received by Jensen from the university; (2) finding that the set-
tlement funds did not fully compensate Jensen for her injuries;
(3) finding that the settlement funds did not constitute “Other
Insurance” under the policy issued by NASIC; (4) finding that
the policy issued by NASIC, including the definition of “Other
Insurance,” was ambiguous; (5) sustaining Jensen’s motion for
summary judgment; and (6) denying NASIC’s motion for sum-
mary judgment.

STANDARD OF REVIEW
[1] Summary judgment is proper when the pleadings and the
evidence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Unisys Corp. v. Nebraska Life
& Health Ins. Guar. Assn., 267 Neb. 158, 673 N.W.2d 15 (2004).

ANALYSIS

SUBROGATION

[2,3] Subrogation involves a substitution of one person in the
place of another with reference to a lawful claim, demand, or
right, so that the one who is substituted succeeds to the rights of
the other in relation to the debt or claim and its rights, remedies,
or securities. Continental Western Ins. Co. v. Swartzendruber,
253 Neb. 365, 570 N.W.2d 708 (1997). In the context of insur-
ance, the right to subrogation is based on two premises: (1) A
wrongdoer should reimburse an insurer for payments that the
insurer has made to its insured, and (2) an insured should not be
allowed to recover twice from the insured’s insurer and the
tort-feasor. Id.
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[4,5] Under principles of equity, an insurer is entitled to subro-
gation only when the insured has received, or would receive, a
double payment by virtue of an insured’s recovering payment of
all or part of those same damages from the tort-feasor. Id.; Shelter
Ins. Cos. v. Frohlich, 243 Neb. 111, 498 N.W.2d 74 (1993). Thus,
we have stated that “‘“[t]he insurer should not ‘recover sums
received by the insured from the tort source until the insured has
been fully indemnified.’”’” Continental Western Ins. Co. v.
Swartzendruber, 253 Neb. at 372, 570 N.W.2d at 712, quoting
Shelter Ins. Cos. v. Frohlich, supra.

NASIC readily concedes that whether it is entitled to subroga-
tion depends on whether Jensen has been fully compensated for
her loss. However, NASIC argues that there is a factual dispute as
to whether Jensen has been fully compensated which precludes
summary judgment in Jensen’s favor. At summary judgment,
NASIC offered evidence that it has paid a total of over $51,000
for Jensen’s home health care from 1996 to 2002. NASIC then
points to the life care plan offered by Jensen into evidence which
estimates her future home health care expenses to be more than
$157,000 per year, beginning at age 24, which age Jensen attained
in February 2000. Based on the discrepancy between what it has
paid for Jensen’s home health care and what those expenses will
be in the future, NASIC argues that there is a factual dispute as to
the amount it would take to compensate Jensen for her injuries
and that therefore, it was inappropriate to conclude as a matter of
law that Jensen was not fully compensated.

We are not persuaded. NASIC’s argument misses the fact that
there is no inherent contradiction in what Jensen’s past expenses
for the years 1996 to 2002 are and what her expenses will be for
the rest of her life. In support of her motion for summary judg-
ment, Jensen offered the life care plan that estimated the present
value of her economic losses to be $8,594,978. NASIC offered
no evidence disputing the life care plan’s estimate of Jensen’s
expenses for the rest of her life. This amount was far more than
what she has received from NASIC and an amount far more than
the amount she settled for with the university. Nor did NASIC
actually contradict the life care plan’s estimate for her home
health care expenses during the 1996 to 2002 time period. This
is because (1) the life care plan estimate only began estimating
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her expenses for 2000 and beyond and (2) while NASIC pre-
sented evidence of what it has paid from 1996 to 2002, the
record does not indicate that NASIC is the only entity that has
paid Jensen’s home health care expenses during that time.
Finally, NASIC argues that the mere fact that Jensen reached a
settlement with the university indicates that she was fully com-
pensated for her injuries; otherwise, she would not have
accepted the settlement agreement. NASIC is no doubt aware of
the risks involved in litigation and the benefits of sometimes set-
tling disputes prior to trial. To say as a matter of law that any
party who accepts a settlement is necessarily fully compensated
is folly. For all of these reasons, it is apparent as a matter of law
that Jensen has not come close to being fully compensated for.
her loss. Under the rule of Continental Western Ins. Co. v.
Swartzendruber, 253 Neb. 365, 570 N.W.2d 708 (1997), NASIC
is not entitled to subrogation.

“OTHER INSURANCE”

[6-8] NASIC also argues that the settlement funds Jensen
received from the university are “Other Insurance” under section
III of the NASIC policy. NASIC claims, therefore, that it is enti-
tled to reimbursement of the funds Jensen has already received
from the university and is excused from providing coverage to
Jensen until the settlement funds are exhausted. The district
court found that NASIC’s policy, particularly its definition of
“Other Insurance,” was ambiguous and thus construed that term
in favor of Jensen. A contract is ambiguous when a word,
phrase, or provision in the contract has, or is susceptible of, at
least two reasonable but conflicting interpretations or meanings.
Wood v. Wood, 266 Neb. 580, 667 N.W.2d 235 (2003). An
ambiguous insurance policy will be construed in favor of the
insured. Guerrier v. Mid-Century Ins. Co., 266 Neb. 150, 663
N.W.2d 131 (2003). Whether the language in an insurance pol-
icy is ambiguous presents a question of law. Poulton v. State
Farm Fire & Cas. Cos., 267 Neb. 569, 675 N.W.2d 665 (2004).

The policy defined “Other Insurance” as “any reimbursement
for or recovery of any element of Covered Loss available from
any other source whatsoever, except gifts and donations.”
(Empbhasis supplied.) The definition then goes on to include seven
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specific sources—all of which are traditional forms of insurance,
as the term “insurance” is typically understood. See, e.g., Neb.
Rev. Stat. § 44-102 (Reissue 1998) (defining “insurance” under
chapter 44 of the Nebraska Revised Statutes). NASIC argues that
the broad definition of “Other Insurance” as recovery from any
source whatsoever captures the settlement funds Jensen received
from the university.

[9] Jensen argues that the term is ambiguous. To reach that con-
clusion, she primarily relies on the doctrine of ejusdem generis.
Under the ejusdem generis rule, specific words or terms modify
and restrict the interpretation of general words or terms where
both are used in sequence. Dykes v. Scotts Bluff Cty. Ag. Socy.,
260 Neb. 375, 617 N.W.2d 817 (2000). Applied in this context,
our interpretation of the broad, general definition “any other
source whatsoever” is modified by the specific words and terms
surrounding it, notably, the specific term “Other Insurance” and
the seven specific examples of “Other Insurance,” all of which
bear the traditional characteristics of insurance. Thus, NASIC’s
general description of “Other Insurance” as including recovery
from any source whatsoever is restricted to include only recovery
from any form of insurance. Jensen’s settlement with the univer-
sity bears none of the traditional characteristics of insurance. We
conclude that the term “Other Insurance” is susceptible to two
reasonable but conflicting interpretations. We construe the term in
favor of Jensen and conclude that “Other Insurance” under sec-
tion III of the NASIC policy does not include the settlement funds
Jensen received from the university.

CONCLUSION

We conclude as a matter of law that NASIC is not entitled to
subrogation because Jensen’s settlement with the university did
not fully compensate her for her loss. We further conclude that
the settlement funds are not “Other Insurance” under section III
of the NASIC policy. Accordingly, we affirm.

AFFIRMED.
WRIGHT and STEPHAN, JJ., not participating.
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RICHARD CHAPIN, DOING BUSINESS AS CHAPIN ENTERPRISES,
APPELLEE, V. NEUHOFF BROADCASTING-GRAND ISLAND, INC.,
AN ILLINOIS CORPORATION, APPELLANT.

684 N.W.2d 588

Filed August 6, 2004. No. S-03-241.

1. Directed Verdict: Evidence: Appeal and Error. When a motion for directed verdict
made at the close of all the evidence is overruled by the trial coun, appellate review
is controlled by the rule that a directed verdict is proper only where reasonable minds
cannot differ and can draw but one conclusion from the evidence, and the issues
should be decided as a matter of law.

2. Directed Verdict: Appeal and Error. In reviewing a trial court’s ruling on a motion
for directed verdict, an appellate court must treat the motion as an admission of the
truth of all competent evidence submitted on behalf of the party against whom the
motion is directed; such being the case, the party against whom the motion is directed
is entitled to have every controverted fact resolved in its favor and to have the bene-
fit of every inference which can reasonably be deduced from the evidence.

3. Statutes: Judicial Construction: Legislature: Presumptions: Intent. Where a statute
has been judicially construed and that construction has not evoked an amendment, it will
be presumed that the Legislature has acquiesced in the court’s determination of the
Legislature’s intent.

4. Statutes. The legal principle of expressio unius est exclusio alterius (the expression of
one thing is the exclusion of the others) recognizes the general principle of statutory
construction that an expressed object of a statute’s operation excludes the statute’s
operation on all other objects unmentioned by the statute.

Appeal from the District Court for Lancaster County: STEVEN
D. Burns, Judge. Reversed.

Daniel M. Placzek and Caroline M. Cooper, of Leininger,
Smith, Johnson, Baack, Placzek, Steele & Allen, for appellant.

William F. Austin and Travis A. Ginest, of Erickson &
Sederstrom, P.C., for appellee.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, and
McCormMAck, JJ.

McCoORMACK, J.
NATURE OF CASE
This case involves the sale of the KSYZ-FM radio station in
Grand Island, Nebraska, by Neuhoff Broadcasting-Grand
Island, Inc. (Neuhoff), to Waitt Media (Waitt). Richard Chapin,
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doing business as Chapin Enterprises (Chapin), brought this
action against Neuhoff, seeking compensation on the theory of
quantum meruit for brokerage services he provided in connec-
tion with the sale. A jury returned a verdict in favor of Chapin,
prompting this appeal by Neuhoff. We reverse the judgment of
the district court in favor of Chapin. We conclude that Chapin is
barred from recovering any compensation for his services
because he acted as a broker under the Nebraska Real Estate
License Act without obtaining a real estate license.

BACKGROUND

Chapin has worked in the radio industry for more than 50
years, all but a few of them as a media broker. He described a
media broker’s job as “bring[ing] together a willing buyer and a
willing seller of a radio property.” Chapin estimated that he has
served as a broker for 75 to 100 radio station sales. His commis-
sion is typically paid by the seller and is usually calculated based
on the “Lehman Commission Formula.” Under this formula, a
broker’s commission is equal to 5 percent of the first $1 million
of the sale, 4 percent of the second $1 million, 3 percent of the
third $1 million, 2 percent of the fourth $1 million, and 1 percent
of everything over $4 million.

In addition to serving as a media broker, Chapin has also
owned radio stations in the past. He owned KSYZ-FM for sev-
eral years before selling it in 1999 to Neuhoff for $5.9 million.
After the sale was complete, Neuhoff asked Chapin to help it
obtain other radio stations in the Grand Island area as a part of
Neuhoff’s “clustering” business strategy. Clustering involves
forming a group of stations in a narrow geographic area, which
offers advertising and programming advantages to the owner of
the stations. Neuhoff was unsuccessful in its attempt to cluster
radio stations in the area. As a result, in February or March 2000,
Neuhoff decided to sell KSYZ-FM.

Chapin approached several potential buyers of KSYZ-FM on
behalf of Neuhoff to gauge their interest in its purchase, including
Waitt. Neuhoff’s asking price for KSYZ-FM was $6.9 million,
which Waitt initially balked at. However, in July 2000, Neuhoff
and Waitt eventually agreed upon a price of $6.6 million for the
station. Chapin testified that during the course of negotiating the
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sale price, it was he who made the contacts back and forth
between Neuhoff and Waitt.

The sale of KSYZ-FM from Neuhoff to Waitt was governed
by two documents: a local marketing agreement and a deferred
asset purchase agreement. Chapin testified that these documents
were drafted by Neuhoff’s and Waitt’s attorneys and that he
played no part in negotiating the many specific terms included
in them. The deferred asset purchase agreement provided that
Waitt would initially pay Neuhoff a downpayment of $1.32 mil-
lion for the station and would later pay $5.28 million upon clos-
ing, for a total payment of $6.6 million. The deferred asset pur-
chase agreement further included a list of assets to be conveyed
to Waitt as a part of the sale of the station. Those assets included
“all interests and options in real property, including, without
limitation, real property owned in fee, by easement, by
right-of-way or otherwise occupied pursuant to a leasehold or
other occupancy agreement, together with any and all improve-
ments, fixtures and towers located thereon.” The president and
chief executive officer of Neuhoff testified that the sale of the
station included a tower, a studio, and a parcel of land where the
transmitting facilities and tower are located.

Chapin eventually became aware that Neuhoff and Waitt had
executed the two agreements. He then contacted Neuhoff regard-
ing his expected fee in a November 7, 2000, letter—the first in a
series of letters over the next few months between Chapin and
Neuhoff pertaining to Chapin’s expected fee. When the parties
could not reach an amicable resolution of the matter, Chapin
filed this action against Neuhoff. The case was tried to a jury,
which returned a verdict in favor of Chapin in the amount of
$66,000. Judgment was entered accordingly, followed by
Neuhoff’s appeal and our movement of the appeal from the
_ Nebraska Court of Appeals’ docket to our own.

ASSIGNMENTS OF ERROR
Neuhoff assigns that the district court erred in (1) denying its
motion for directed verdict made at the close of Chapin’s case in
chief and at the close of all the evidence, (2) admitting the expert
testimonies of Chapin and a vice chairman at Waitt, and (3)
excluding the expert testimony of a media broker.
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STANDARD OF REVIEW

[1,2] When a motion for directed verdict made at the close of
all the evidence is overruled by the trial court, appellate review
is controlled by the rule that a directed verdict is proper only
where reasonable minds cannot differ and can draw but one con-
clusion from the evidence, and the issues should be decided as a
matter of law. Houston v. Metrovision, Inc., 267 Neb. 730, 677
N.W.2d 139 (2004). In reviewing a trial court’s ruling on a
motion for directed verdict, an appellate court must treat the
motion as an admission of the truth of all competent evidence
submitted on behalf of the party against whom the motion is
directed; such being the case, the party against whom the motion
is directed is entitled to have every controverted fact resolved in
its favor and to have the benefit of every inference which can
reasonably be deduced from the evidence. Hamilton v. Bares,
267 Neb. 816, 678 N.W.2d 74 (2004).

ANALYSIS
Neuhoff argues that the district court erred in denying its
motion for a directed verdict because Chapin was barred, as a
matter of law, from recovering a brokerage fee for the services he
provided in connection with the sale of KSYZ-FM. Neuhoff
bases its argument in part upon the Nebraska Real Estate License
Act (the Act), Neb. Rev. Stat. § 81-885.01 et seq. (Reissue 1996
& Cum. Supp. 2000).
Section 81-885.06 provides in part:

No action or suit shall be instituted, nor recovery be had,
in any court of this state by any person for compensation
for any act done or service rendered, the doing or render-
ing of which is prohibited under the Nebraska Real Estate
License Act to other than licensed brokers, licensed asso-
ciate brokers, or licensed salespersons.

Section 81-885.02 provides, in relevant part, that
it shall be unlawful for any person, directly or indirectly,
to engage in or conduct, or to advertise or hold himself or
herself out as engaging in or conducting the business, or
acting in the capacity, of a real estate broker . . . within
this state without first obtaining a license as such broker
.. . as provided in sections 81-885.01 to 81-885.48, unless
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he or she is exempted from obtaining a license under
section 81-885.04.

Neuhoff argues that Chapin is barred from recovery under
§ 81-885.06 because he engaged in actions prohibited by the
Act, that is, he acted as a real estate broker without a license. It
is undisputed that Chapin did not hold a real estate broker’s
license at any relevant time in this case.

Chapin does not argue that any of the exceptions to the licen-
sure requirement in § 81-885.04 apply to him, nor does the record
support such a conclusion. Instead, he argues that he did not act
as a broker, as that term is defined in § 81-885.01(2), thus ren-
dering the Act inapplicable to this case.

The applicable version of § 81-885.01(2) defines a broker in
part as: :

any person who, for a fee, a commission, or any other valu-
able consideration or with the intent or expectation of
receiving the same from another, negotiates or attempts to
negotiate the listing, sale, purchase, exchange, rent, lease,
or option for any real estate or improvements thereon, or
assists in procuring prospects or holds himself or herself
out as a referral agent for the purpose of securing prospects
for the listing, sale, purchase, exchange, renting, leasing, or
optioning of any real estate or collects rents or attempts to
collect rents, gives a broker’s price opinion or comparative
market analysis, or holds himself or herself out as engaged
in any of the foregoing.

Whether a person acted as a broker under § 81-855.01(2) was
the issue presented in Ford v. American Medical International,
228 Neb. 226, 422 N.W.2d 67 (1988). In that case, Michael J.
Ford alleged the existence of an agreement between himself and
the defendant under which Ford would be paid a fee for his ser-
vices in assisting the defendant in acquiring a hospital. The acqui-
sition was eventually consummated, but the defendant refused to
pay Ford a commission. As in the present case, the defendant
argued that Ford was barred from recovering a fee because he did
not hold a real estate broker’s license, while Ford argued that the
Act was not applicable because he did not act as a broker.

This court concluded that the defendant was entitled to
summary judgment because Ford acted as a broker under
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§ 81-855.01(2). The evidence established that Ford approached
the hospital about a possible acquisition, arranged for a meeting
between the defendant and the hospital, and negotiated the terms
of the acquisition. Viewing that evidence in the light most favor-
able to Ford, we stated that “it seems clear that Ford is a ‘person
who . . . with the . . . expectation of receiving [a fee] from
another, negotiate[d] or attempt[ed] to negotiate the . . . sale, pur-
chase, . . . or lease’ of St. Joseph Hospital, and ‘assist[ed] in
procuring prospects . . . for the . . . sale, purchase, [or] leasing’
of said hospital.” Ford v. American Medical International, 228
Neb. at 229, 422 N.W.2d at 70. We also rejected Ford’s charac-
terization of the acquisition of the hospital as one of an ongoing
business in which any transfer of real estate was merely inciden-
tal to the transaction. We noted that the broad language of
§ 81-885.01(2) provided, as it does today, that a broker is one
who negotiates, attempts to negotiate, or assists in procuring
prospects for the sale or lease of “‘any real estate or improve-
ments thereon.”” (Emphasis in original.) 228 Neb. at 230, 422
N.W.2d at 70.

Our holding in Ford was also applied in First Corporate Fin.
v. Rogers, 237 Neb. 727, 467 N.W.2d 853 (1991). In that case,
the plaintiffs aided the defendants in acquiring an ongoing
wholesale distribution business. This court relied solely upon
Ford and affirmed a summary judgment award in favor of the
defendants because the plaintiffs did not hold a real estate
license and because one of the assets acquired by the defendants
was a leasehold interest in certain warehouse property.

The rule of Ford v. American Medical International, supra,
and First Corporate Fin. v. Rogers, supra, controls our decision
here. Chapin testified that after Neuhoff decided to sell
KSYZ-FM, he approached two potential buyers of the radio sta-
tion, including Waitt. Chapin conveyed Neuhoff’s asking price
for the radio station to Waitt and subsequently conveyed Waitt’s
rejection of that offer back to Neuhoff. Chapin further testified
that during the course of the negotiations over the sale price, it
was he who made the contacts between Neuhoff and Waitt. These
actions indicate that Chapin, with the expectation of receiving
compensation, “negotiate[d] or attempt[ed] to negotiate the . . .
sale . . . for any real estate or improvements thereon” and also
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“assist{ed] in procuring prospects . . . for the . . . sale . . . of any
real estate.” See § 81-885.01(2).

Chapin argues that he did not negotiate the sale of KSYZ-FM
because he played no part in the negotiation and drafting of the
two documents governing the sale. Ignoring for a moment our
conclusion that Chapin acted as a broker by assisting in procur-
ing prospects for the sale of any real estate, his own testimony
belies his contention that he did not negotiate or assist in nego-
tiating the sale of any real estate. By his own admission, Chapin
was involved in the negotiation of one essential term of the
agreements: the sale price.

[3] Chapin further argues that the sale price was merely a func-
tion of KSYZ-FM’s “book of business” and its Federal
Communication Commission license and was not meant to reflect
any real estate that may have been a part of the transaction. We
interpret this argument as advocating an abandonment of the
bright-line rule of Ford v. American Medical International, 228
Neb. 226, 422 N.W.2d 67 (1988). We recognize that other states
allow business brokers who do not hold a real estate broker’s
license to receive a commission when a transaction includes some
real estate. See, e.g., Business Brokerage Centre v. Dixon, 874
S.W.2d 1 (Tenn. 1994) (holding that business broker, although not
licensed real estate broker, may recover commission if real estate
component is merely incidental to sale of entire business);
Kazmer-Standish Consultants v. Schoeffel Instrum. Corp., 89 N.J.
286, 445 A.2d 1149 (1982) (holding that business broker,
although not licensed real estate broker, may recover commission
on portion of sale of ongoing business attributable to personal
property, even if sale includes interest in real estate). However,
beginning with our decision in Ford v. American Medical
International, supra, 16 years ago, it has been the law in Nebraska
that the Act’s licensure requirement for real estate brokers applies
to transactions that involve any real estate or improvements
thereon. We are reminded that where a statute has been judicially
construed and that construction has not evoked an amendment, it
will be presumed that the Legislature has acquiesced in the court’s
determination of the Legislature’s intent. Dawes v. Wittrock
Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 (2003).
Should the Legislature disagree with our broad interpretation of
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the definition of real estate broker, it is free to make the necessary
amendments, just as it has been for the past 16 years.

[4] In addition, the rule of Ford v. American Medical
International, supra, is consistent with the legal principle of
expressio unius est exclusio alterius: the expression of one thing
is the exclusion of the others. This legal principle recognizes the
general principle of statutory construction that an expressed
object of a statute’s operation excludes the statute’s operation on
all other objects unmentioned by the statute. Pfizer v. Lancaster
Cry. Bd. of Equal., 260 Neb. 265, 616 N.-W.2d 326 (2000). The
Legislature has excluded persons acting in a number of different
capacities from the Act in § 81-885.04, but has not chosen to
exclude business brokers negotiating the sale of an ongoing busi-
ness that only incidentally includes real estate. The Legislature’s
failure to provide an exception for that situation, where it has
expressly provided exceptions for others, indicates the
Legislature’s intent that all nonexcluded situations be subject to
the Act. Put another way, “[wlhen a statute specifically provides
for exceptions, items not excluded are covered by the statute.”
Knight v. Johnson, 741 S.W.2d 842, 845-46 (Mo. App. 1987).

Section 81-885.01(2) applies to a transaction that involves the
sale of any real estate or improvements thereon. See Ford v.
American Medical International, supra. The sale of KSYZ-FM
included a tower, transmitters, a studio, and a parcel of land where
they are located. Thus, Chapin’s activities fall squarely within the
purview of § 81-885.01(2).

CONCLUSION
As an unlicensed real estate broker, § 81-885.06 prohibits
Chapin from recovering compensation for the services he pro-
vided to Neuhoff. Thus, we conclude that Neuhoff was entitled to
a directed verdict as a matter of law. Given this result, it is unnec-
essary to address Neuhoff’s remaining assignments of error. The
judgment of the district court is reversed.
REVERSED.
STEPHAN and MILLER-LERMAN, JJ., not participating.
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Summary Judgment. Summary judgment is proper when the pleadings and evidence
admitted at the hearing disclose that there is no genuine issue as to any material fact
or as to the ultimate inferences that may be drawn from those facts and that the mov-
ing party is entitled to judgment as a matter of law.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

Insurance: Contracts: Appeal and Error. The meaning of an insurance policy is a
question of law, in connection with which an appellate court has an obligation to reach
its own conclusions independently of the determination made by the lower court.
Insurance: Contracts. In construing insurance policy provisions, a court must deter-
mine from the clear language of the policy whether the insurer in fact insured against
the risk involved. )

Insurance: Contracts: Intent: Appeal and Error. In an appellate review of an
insurance policy, the court construes the policy as any other contract to give effect to
the parties’ intentions at the time the writing was made. Where the terms of a contract
are clear, they are to be accorded their plain and ordinary meaning. 4
Insurance: Contracts: Words and Phrases. An accident within the meaning of lia-
bility insurance contracts includes any event which takes place without the foresight
or expectation of the person acted upon or affected thereby.

Insurance: Contracts: Liability. Faulty workmanship, standing alone, is not covered
under a standard commercial general liability policy.

Insurance: Contracts: Liability: Damages. Although a standard commercial gen-
eral liability policy does not provide coverage for faulty workmanship that damages
only the resulting work product, if faulty workmanship causes bodily injury or prop-
erty damage to something other than the insured’s work product, an unintended and
unexpected event has occurred, and coverage exists.

Insurance: Contracts: Proof. The burden to prove that an exclusionary clause applies
rests upon the insurer.

Insurance: Contracts: Liability. Generally speaking, the “your work” exclusions in
a commercial general liability policy operate to prevent liability policies from insur-
ing against an insured’s own faulty workmanship, which is a normal risk associated
with operating a business.

Insurance: Contracts: Contractors and Subcontractors: Liability. The rationale
behind the “your work” exclusions in a commercial general liability policy is that
they discourage careless work by making contractors pay for losses caused by their
own defective work, while preventing liability insurance from becoming a perform-
ance bond.
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GERRARD, J.
NATURE OF CASE

Auto-Owners Insurance Company (Auto-Owners) instituted
this declaratory judgment action to determine its obligations to
its insured, Home Pride Companies, Inc. (Home Pride). The dis-
trict court determined that the policy issued by Auto-Owners to
Home Pride did not cover Home Pride’s claim and granted sum-
mary judgment in favor of Auto-Owners. The main issue on
appeal is whether a standard commercial general liability (CGL)
insurance policy covers an insured contractor for the faulty work-
manship of a subcontractor that it hired.

FACTUAL AND PROCEDURAL BACKGROUND

Because this action is based upon an underlying action filed
in April 2002, we digress to trace the history of the original
action. Appletree Apartments, Inc. (Appletree), is a wholly
owned subsidiary of J.A. Peterson Enterprises, Inc. (Peterson).
Appletree and Peterson entered into a contract with JT Builders,
Inc., to install new shingles on a number of Appletree’s apart-
ment buildings. Thereafter, JT Builders subcontracted with
Craig Industries, Inc., to do the work. After becoming dissatis-
fied with Craig Industries’ work, JT Builders terminated its con-
tract with Craig Industries and subcontracted the work to Home
Pride. Home Pride then entered into a subcontract with Ron
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Hansen, doing business as Ron Hansen Construction, to install
the shingles.

Sometime in 1996, Ron Hansen Construction completed the
project. Soon thereafter, Appletree began to notice problems with
the roof. Appletree notified Home Pride of the problems, and
after receiving what it believed to be an unsatisfactory response,
Appletree and Peterson filed suit against Home Pride,
JT Builders, and Craig Industries. In their petition, Appletree and
Peterson claimed that the aforementioned parties failed to install
the shingles in a workmanlike manner and that such faulty work-
manship caused substantial and material damage to the roof
structures and buildings. Appletree and Peterson also alleged that
the shingles were defective and included in the action the manu-
facturer of the shingles, Certain Teed Corporation, and G.S.
Roofing Products Co., a company that merged with Certain Teed
Corporation after Appletree purchased the shingles.

After the suit was filed, Home Pride made a claim to its insurer,
Auto-Owners, for coverage under its CGL policy. Pursuant to a
reservation of rights, Auto-Owners assumed the defense of Home
Pride. Thereafter, Auto-Owners instituted this declaratory judg-
ment action against Home Pride, Appletree, Peterson,
JT Builders, Craig Industries, Certain Teed Corporation, G.S.
Roofing Products Co., and Ron Hansen, doing business as Ron
Hansen Construction. Essentially, Auto-Owners claimed that the
insurance policy did not provide coverage because the faulty
workmanship of a subcontractor is not an “occurrence” under a
CGL policy.

Both Auto-Owners and Home Pride moved for summary
judgment. The district court determined that any alleged prop-
erty damage was not caused by an “occurrence” and granted
summary judgment in favor of Auto-Owners. Home Pride filed
a timely notice of appeal.

ASSIGNMENT OF ERROR
Home Pride assigns that the district court erred in determin-
ing that its CGL policy did not provide coverage.

STANDARD OF REVIEW
[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no genuine
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issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Keys v. Guthmann, 267 Neb.
649, 676 N.W.2d 354 (2004). In reviewing a summary judgment,
an appellate court views the evidence in a light most favorable to
the party against whom the judgment is granted and gives such
party the benefit of all reasonable inferences deducible from the
evidence. Id.

ANALYSIS

Broadly speaking, this appeal requires us to determine
whether damage caused by faulty workmanship is covered under
a standard CGL insurance policy. Although this issue has been
frequently examined by a number of courts, it is a matter of first
impression in Nebraska.

[3-5] The meaning of an insurance policy is a question of law,
in connection with which an appellate court has an obligation to
reach its own conclusions independently of the determination
made by the lower court. Poulton v. State Farm Fire & Cas.
Cos., 267 Neb. 569, 675 N.W.2d 665 (2004). In construing
insurance policy provisions, a court must determine from the
clear language of the policy whether the insurer in fact insured
against the risk involved. Id. In an appellate review of an insur-
ance policy, the court construes the policy as any other contract
to give effect to the parties’ intentions at the time the writing
was made. Where the terms of a contract are clear, they are to be
accorded their plain and ordinary meaning. /d.

As relevant here, Home Pride’s policy states:

SECTION I—COVERAGES

COVERAGE A. BODILY INJURY AND PROP-
ERTY DAMAGE LIABILITY

1. Insuring Agreement.

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of “bodily
injury” or “property damage” to which this insurance
applies. . ..

b. This insurance applies to “bodily injury” and “prop-
erty damage” only if:
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(1) The “bodily injury” or “property damage” is caused
by an “occurrence” that takes place in the “coverage terri-
tory” .. ..

2. Exclusions.
This insurance does not apply to:

1. “Property damage” to *“your work” arising out of it or
any part of it and including in the “products-completed
operations hazard”.

This exclusion does not apply if the damaged work or
the work out of which the damage arises was performed on
your behalf by a subcontractor.

As an initial matter, we note that Home Pride appears to argue
that coverage exists because the policy contains a subcontractor
exception to the “your work,” or “1,” exclusion found in section
2. We disagree. The provision Home Pride relies on is merely an
exception to an exclusion and, therefore, incapable of providing
coverage. See, Auto Owners Ins. Co. v. Travelers Cas. & Surety,
227 E. Supp. 2d 1248 (M.D. Fla. 2002); Hawkeye-Security Ins.
Co. v. Davis, 6 S.W.3d 419 (Mo. App. 1999); Lassiter Const. v.
American States Ins., 699 So. 2d 768 (Fla. App. 1997). Stated
otherwise, the exception contained within exclusion “I” is irrel-
evant until two conditions precedent are met: (1) There is an ini-
tial grant of coverage and (2) exclusion “I” operates to preclude
coverage. See, L-J, Inc. v. Bituminous Fire and Marine, 350 S.C.
549, 567 S.E.2d 489 (S.C. App. 2002); Kalchthaler v. Keller
Const. Co., 224 Wis. 2d 387, 591 N.W.2d 169 (Wis. App. 1999).
If, and only if, these two conditions are met may the subcon-
tractor exception to the exclusion be applicable.

In order to determine if coverage exists, we must first deter-
mine if there was *“property damage” caused by an “occurrence.”
On both accounts, Auto-Owners contends that there is not. As to
the former, the policy states that “property damage” is “[p]hysi-
cal injury to tangible property, including all resulting loss of use
of that property” as well as “[1Joss of use of tangible property
that is not physically injured.” In their amended petition,
Appletree and Peterson alleged that shingles were breaking apart
and falling off the roofs at Appletree’s apartments, resulting in
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substantial and material damage to the roof structures and build-
ings. Such allegations state a cause for physical injury to tangi-
ble property and, therefore, “property damage” under the policy.
See, American Family Mut. v. American Girl, Inc., 268 Wis. 2d
16, 673 N.W.2d 65 (2004); Kalchthaler v. Keller Const. Co.,
supra; Maryland Cas. Co. v. Reeder, 221 Cal. App. 3d 961, 270
Cal. Rptr. 719 (1990).

[6] At the core of Auto-Owners’ appellate argument is its con-
tention that faulty workmanship does not constitute an “occur-
rence” under the policy. The policy defines “occurrence” as “an
accident, including continuous or repeated exposure to substan-
tially the same general harmful conditions.” While the term
“accident” is not defined in the policy, we have previously stated
that “an accident within the meaning of liability insurance con-
tracts includes any event which takes place without the foresight
or expectation of the person acted upon or affected thereby.”
Farr v. Designer Phosphate & Premix Internat., 253 Neb. 201,
206, 570 N.w.2d 320, 325 (1997). See, also, Sullivan v. Great
Plains Ins. Co.,210 Neb. 846, 851, 317 N.W.2d 375, 379 (1982)
(accident is “‘an unexpected happening without intention or
design,’” quoting 45 C.J.S. Insurance § 829 (1946)); City of
Kimball v. St. Paul Fire & Marine Ins. Co., 190 Neb. 152, 154,
206 N.W.2d 632, 634 (1973) (“[t]he word ‘accident’ as used in
liability insurance is a more comprehensive term than ‘negli-
gence’ and in its common signification the word means an unex-
pected happening without intention”).

Whether faulty workmanship fits within the aforementioned
definition of accident is a difficult question, and courts have
answered it in a variety of ways. For example, a relatively small
number of courts have determined that the damage that occurs as
a result of faulty or negligent workmanship constitutes an accident,
so long as the insured did not intend for the damage to occur. See,
Fidelity & Deposit of Maryland v. Hartford Cas., 189 F. Supp. 2d
1212 (D. Kan. 2002); Joe Banks Drywall v. Transcont. Ins. Co.,
753 So. 2d 980 (La. App. 2000); Erie Ins. Exchange v. Colony Dev.
Corp., 136 Ohio App. 3d 406, 736 N.E.2d 941 (1999).

However, the majority of courts have determined that faulty
workmanship is not an accident and, therefore, not an occur-
rence. See, e.g., Lenning v. Commercial Union Ins. Co., 260 F.3d
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574, 583 (6th Cir. 2001) (“there is no ‘occurrence’ to the extent
[a] complaint alleges property damage arising out of defective or
faulty craftsmanship”); J.Z.G. Resources, Inc. v. King, 987 F.2d
98 (2d Cir. 1993) (defective workmanship, standing alone, is not
occurrence); Pursell Const. v. Hawkeye-Security Ins., 596
N.W.2d 67, 71 (Jowa 1999) (“defective workmanship standing
alone, that is, resulting in damages only to the work product
itself, is not an occurrence under a CGL policy”); L-J, Inc. v.
Bituminous Fire and Marine, 350 S.C. 549, 556, 567 S.E.2d 489,
493 (S.C. App. 2002) (“faulty workmanship, standing alone,
does not constitute an ‘accident’ and cannot therefore be an
‘occurrence’ ”’); State Farm Fire and Cas. Co. v. Tillerson, 334
I11. App. 3d 404, 409, 777 N.E.2d 986, 991, 268 Il1. Dec. 63, 68
(2002) (“[w]here the defect is no more than the natural and ordi-
nary consequences of faulty workmanship, it is not caused by an
accident”); Radenbaugh v. Farm Bureau, 240 Mich. App. 134,
610 N.W.2d 272 (2000); Heile v. Herrmann, 136 Ohio App. 3d
351, 736 N.E.2d 566 (1999); U.S. Fidelity & Guar. v. Advance
Roofing, 163 Ariz. 476, 788 P.2d 1227 (Ariz. App. 1989).

[7] Although it is clear that faulty workmanship, standing
alone, is not covered under a standard CGL policy, it is impor-
tant to realize that there are two different justifications for this
rule. On the one hand, the rule has been justified on public pol-
icy grounds, primarily on the long-founded notion that the cost
to repair and replace the damages caused by faulty workmanship
is a business risk not covered under a CGL policy. See, Nas Sur.
Group v. Precision Wood Products, Inc., 271 F. Supp. 2d 776
(M.D.N.C. 2003); LaMarche v. Shelby Mut. Ins. Co., 390 So. 2d
325 (Fla. 1980). Today, the business risk rule is part of standard
CGL policies in the form of “your work™ exceptions to cover-
age. Therefore, the business risk rule does not serve as an initial
bar to coverage, but, rather, as a potential exclusion, via the
“your work” exclusions, if an initial grant of coverage is found.
See, American Family Mut. v. American Girl, Inc., 268 Wis. 2d
16, 673 N.W.2d 65 (2004); Erie Ins. Exchange v. Colony Dev.
Corp., supra.

On the other hand, rather than relying on the business risk
rule, a majority of courts have determined that faulty workman-
ship, standing alone, is not covered under a CGL policy because,
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as a matter of policy interpretation, “[t]he fortuity implied by ref-
erence to accident or exposure is not what is commonly meant by
a failure of workmanship.” McAllister v. Peerless Ins. Co., 124
N.H. 676, 680, 474 A.2d 1033, 1036 (1984). See, also, J.Z.G.
Resources, Inc. v. King, supra, Pursell Const. v. Hawkeye-
Security Ins., supra; Heile v. Herrmann, supra; R.N. Thompson
& Associates v. Monroe Guar., 686 N.E.2d 160 (Ind. App. 1997);
Indiana Ins. Co. v. Hydra Corp., 245 IIl. App. 3d 926, 615
N.E.2d 70 (1993); U.S. Fidelity & Guar. v. Advance Roofing,
supra. Because the majority rule is based on an actual interpre-
tation of policy language, as opposed to a mere exposition of pol-
icy, and comports with our prior definitions of the term “acci-
dent,” we believe that it represents the better rule. See id.
Consequently, we conclude that faulty workmanship, standing
alone, is not covered under a standard CGL policy because it is
not a fortuitous event.

[8] Important here, although faulty workmanship, standing
alone, is not an occurrence under a CGL policy, an accident
caused by faulty workmanship is a covered occurrence. See, e.g.,
J.Z.G. Resources, Inc. v. King, 987 F.2d 98 (2d Cir. 1993); Wm. C.
Vick Const. Co. v. Pennsylvania Nat. Mut., 52 F. Supp. 2d 569
(E.D.N.C. 1999); Pursell Const. v. Hawkeye-Security Ins., 596
N.W.2d 67 (ITowa 1999); High Country Assocs. v. N.H. Ins. Co.,
139 N.H. 39, 648 A.2d 474 (1994); L-J, Inc. v. Bituminous Fire
and Marine, 350 S.C. 549, 567 S.E.2d 489 (S.C. App. 2002);
Radenbaugh v. Farm Bureau, 240 Mich. App. 134, 610 N.W.2d
272 (2000); Heile v. Herrmann, 136 Ohio. App. 3d 351, 736
N.E.2d 566 (1999); Kalchthaler v. Keller Const. Co., 224 Wis. 2d
387,591 N.W.2d 169 (Wis. App. 1999); Auto Owners Ins. v. Tripp
Const., Inc., 737 So. 2d 600 (Fla. App. 1999); Pekin Ins. v.
Richard Marker Associates, 289 111. App. 3d 819, 682 N.E.2d 362,
224 Tl1l. Dec. 801 (1997); U.S. Fidelity & Guar. v. Advance
Roofing, 163 Ariz. 476, 788 P.2d 1227 (Ariz. App. 1989). Stated
otherwise, although a standard CGL policy does not provide cov-
erage for faulty workmanship that damages only the resulting
work product, if faulty workmanship causes bodily injury or prop-
erty damage to something other than the insured’s work product,
an unintended and unexpected event has occurred, and coverage
exists. See, High Country Assocs. v. N.H. Ins. Co., supra; L-J, Inc.
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v. Bituminous Fire and Marine, supra; Radenbaugh v. Farm
Bureau, supra; Kalchthaler v. Keller Const. Co., supra.

For example, in L-J, Inc. v. Bituminous Fire and Marine,
supra, a subcontractor was hired to clear, grub, grade, and con-
struct the subbase for a road construction project. The subcon-
tractor failed to remove a number of tree stumps in the roadbed
and moisture seeped into the road base, deteriorating the road.
After stating the general rule that “faulty workmanship, stand-
ing alone, does not constitute an ‘accident’ and cannot therefore
be an ‘occurrence, ” the court noted faulty workmanship that
causes an accident is covered under a standard CGL policy. /d.
at 556, 567 S.E.2d at 493.

[H]ad the pavement not failed and [the developer] brought
an action to recover the cost of removing the tree stumps
from the roadbed, the defective work, standing alone, would
not have been “property damage” or an *“occurrence” under
the policy. The damages, however, extend beyond the cost of
removing the tree stumps because the failure to properly
compact the roadbed led to property damage, namely, the
failure of the road surfaces. These remote damages were an
“accident” not expected or intended by the insured.
Id. at 556-57, 567 S.E.2d at 493.

Similarly, in High Country Assocs. v. N.H. Ins. Co., supra, a
homeowners’ association sued the builders of a number of con-
dominiums for negligently constructing the condominiums’’
exterior walls. Initially, the court noted the rule that claims for
faulty workmanship, standing alone, do not constitute an
“occurrence” within the meaning of a CGL policy. Id. The court
then went on to point out that the homeowners’ association’s
petition not only requested compensation to repair and replace
the poorly constructed exterior walls, but also requested com-
pensation for the water damage that allegedly occurred as a
result of the builders’ faulty workmanship, including decay of
the sheathing, harm to the structural studding, loss of structural
integrity, and damage to the vertical siding. Id. Determining that
these consequential damages constituted accidental damage to
property other than the insured’s own work product, the court
held that the homeowners’ association had made out a claim for
property damage caused by an occurrence and that therefore, the
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insurer was obligated to provide coverage for the insured
builder. /d.

In the instant case, Appletree and Peterson alleged that
JT Builders, through its subcontractors Craig Industries and
Home Pride (hereinafter contractors), negligently installed shin-
gles on a number of apartments, which caused the shingles to fall
off. Additionally, the amended petition alleged that as a conse-
quence of the faulty work, the roof structures and buildings have
experienced substantial damage. This latter allegation represents
an unintended and unexpected consequence of the contractors’
faulty workmanship and goes beyond damages to the contractors’
own work product. Therefore, the amended petition properly
alleged an occurrence within the meaning of the insurance policy.

[9] Because Appletree and Peterson’s amended petition alleges
property damage caused by an occurrence, the policy provides an
initial grant of coverage. Therefore, we now turn to the policy
exclusions. Under established law, the burden to prove that an
exclusionary clause applies rests upon the insurer. See Farmers
Mut. Ins. Co. v. Kment, 265 Neb. 655, 658 N.-W.2d 662 (2003). On
appeal, Auto-Owners contends that coverage is excluded by
exclusions “n(2)” and “n(3).” These exclusions state:

SECTION I—COVERAGES
COVERAGE A. BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

2. Exclusions.
This insurance does not apply to:

n. Damages claimed for any loss, cost or expense
incurred by you or others for the loss of use, withdrawal,
recall, inspection, repair, replacement, adjustment, removal
or disposal of:

(2) “Your work™; or

(3) “Impaired property”;
if such . . . work or property is withdrawn or recalled from
the market or from use by any person or organization because
of a known or suspected defect, deficiency, inadequacy or
dangerous condition in it.
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[10,11] Generally speaking, the “your work” exclusions, of
which “n(2)” is one, operate to prevent liability policies from
insuring against an insured’s own faulty workmanship, which is a
normal risk associated with operating a business. See, American
Family Mut. v. American Girl, Inc., 268 Wis. 2d 16, 673 N.W.2d
65 (2004); Employers Mut. Cas. Co. v. Pires, 723 A.2d 295 (R.1.
1999); Knutson Const. Co. v. St. Paul Fire & Marine Ins., 396
N.W.2d 229 (Minn. 1986); Weedo v. Stone-E-Brick, Inc., 81 N.I.
233, 405 A.2d 788 (1979); Sapp v. State Farm Fire & Cas. Co.,
226 Ga. App. 200, 486 S.E.2d 71 (1997). Essentially, the ration-
ale behind the “your work” exclusions is that they discourage
careless work by making contractors pay for losses caused by
their own defective work, while preventing liability insurance
from becoming a performance bond. See, Fireguard Sprinkler
Systems v. Scottsdale Ins., 864 F.2d 648 (9th Cir. 1988); Knutson
Const. v. St. Paul Fire & Marine Ins., supra;, Weedo v. Stone-E-
Brick, Inc., supra; U.S. Fidelity & Guar. v. Advance Roofing, 163
Ariz. 476, 788 P.2d 1227 (Ariz. App. 1989); C. D. Walters Const.
Co. v. Fireman’s Ins. Co., 281 S.C. 593, 316 S.E.2d 709 (S.C.
App. 1984).

In the instant case, exclusion “n(2)” does not serve to exclude
Appletree and Peterson’s damage claim because their claim
extends beyond the cost to simply repair and replace the con-
tractors’ work, i.e., to reshingle the roofs. As previously noted,
Appletree and Peterson alleged that the contractors’ faulty work-
manship resulted in substantial damage to the roof structures and
buildings. Therefore, their claimed damages to the roof structure
and buildings fall outside of the exclusion. See, Standard Fire
Ins. Co. v. Chester O’Donley, 972 S'W.2d 1 (Tenn. App. 1998)
(noting that “your work” exclusion does not apply to claims
involving losses resulting from failure of insured’s work); Glens
Falls Ins. v. Donmac Golf Shaping, 203 Ga. App. 508,417 S.E.2d
197 (1992).

Similarly, in regard to exclusion “n(3),” the policy states that
property is not “impaired” unless it is capable of being restored
by the “repair, replacement, adjustment or removal of . . . ‘your
work’; or . . . [y]our fulfilling the terms of the contract or agree-
ment.” Therefore, because damage to the roof structures and
buildings cannot be repaired or restored by simply reshingling
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the apartment roofs, they are not “impaired property” within the
meaning of exclusion “n(3).” See, Federated Mut. Ins. Co. v.
Grapevine Excavation, 197 F3d 720 (5th Cir. 1999).
Consequently, exclusion “n(3)” is inapplicable.

CONCLUSION

For the foregoing reasons, we conclude that Auto-Owners has
a duty to defend Home Pride, and to the extent that Home Pride
may be found liable for the resulting damage to the roof struc-
tures and the buildings, Auto-Owners is obligated to provide cov-
erage. The district court erred in granting summary judgment in
favor of Auto-Owners and in not granting summary judgment in
favor of Home Pride. The judgment entered in favor of
Auto-Owners and against Home Pride is reversed, and the dis-
trict court is directed to enter judgment in favor of Home Pride
consistent with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

ROBERT CAVE, DOING BUSINESS AS CAR MART, A SOLE
PROPRIETORSHIP, APPELLANT AND CROSS-APPELLEE, V.
ALFRED L. REISER, APPELLEE, AND JERALD J. REISER,
APPELLEE AND CROSS-APPELLANT.

684 N.W.2d 580
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1. Judgments: Appeal and Error. When reviewing questions of law, an appellate court
has an obligation to resolve the questions independently of the conclusion reached by
the trial court.

2. Motions for New Trial: Appeal and Error. Under Neb. Rev. Stat. § 25-1912.01(1)
(Reissue 1995), a motion for a new trial is not a prerequisite to obtaining appellate
review of any issue upon which the ruling of the trial court appears in the record.

3. Judgments: Liens: Abatement, Survival, and Revival: Time. Under Neb. Rev. Stat.
§ 25-1515 (Cum. Supp. 2002), a judgment becomes dormant and ceases to be a lien
upon real estate when an execution is not sued out within 5 years after the date of entry
of the judgment or if 5 years have intervened between the date of the last execution
issued on the judgment and the time of suing out another writ of execution.

4, Judgments: Abatement, Survival, and Revival: Time. Under Neb. Rev. Stat.
§ 25-1420 (Reissue 1995), if a judgment becomes dormant, it may be revived, so long as
the action to revive the judgment is commenced within 10 years after it became dormant.
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Judgments: Abatement, Survival, and Revival. A proceeding for revival of a judg-
ment is not the commencement of an action but is a continuation of the suit in which
the judgment was rendered. .

____:____.Anorderofrevivor is a mere continuation of the original action and con-
tinues the vitality of the original judgment with all of its incidents from the time of
its rendition.

—: . The court cannot retry the merits of the original suit in the revivor
proceedings.

____:____. The only defenses available against an application to revive are (1) there
is no judgment to revive, (2) the purported judgment is void, and (3) the judgment was
paid or otherwise discharged.

Judgments: Jurisdiction. A judgment entered without personal jurisdiction is void.
Judgments: Abatement, Survival, and Revival: Jurisdiction: Evidence. While a
defendant in revival proceedings may not use extrinsic evidence to relitigate the mer-
its of the case, the defendant can introduce extrinsic evidence to show that the origi-
nal judgment was void because the court entered it without jurisdiction.

Attorney and Client. A litigant is not responsible for the acts of an unauthorized
attormey.

Attorney and Client: Judgments. When a person has never hired an attorney, but
the attomey appears in court purporting to represent the person, then all of the acts of
the attorney are void and the judgment based on those acts is void.

Attorney and Client: Presumptions: Proof. When an attorney appears in an action
as the representative of a party to the action, the presumption of the law is that he
appears by the authority of the party whom he assumes to represent; but this pre-
sumption is prima facie only and may be rebutted by proof that the appearance was
without such authority.

____+___:____.Thepresumption that the appearance of an attorney was authorized
must be overcome by clear and convincing evidence.

Jurisdiction. Jurisdiction is a question for the court, not the jury, even when the court
must resolve factual disputes to determine the jurisdictional question.

Judgments: Abatement, Survival, and Revival: Juries. A defendant in revival pro-
ceedings does not have the right to have a jury decide whether the original judgment
was entered without personal jurisdiction.

Appeal from the District Court for Lancaster County, KAREN
FLowers, Judge, on appeal thereto from the County Court for
Lancaster County, JAMEs L. FOSTER, Judge. Judgment of District
Court affirmed.

Mary C. Wickenkamp for appellant.

Brian S. Kruse, of Rembolt, Ludtke & Berger, L.L.P., for
appellee Jerald J. Reiser.
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CoNNOLLY, J.

The appellant, Robert Cave, doing business as Car Mart, seeks
to revive a judgment against the appellee Jerald J. Reiser. Jerald
contends that the judgment is void because he was not properly
served and an attorney who entered a general appearance on his
behalf lacked the authority to do so. The main issue is whether
Jerald can introduce extrinsic evidence to show that the judgment
was void. The county court revived the judgment. Jerald
appealed to the district court, which reversed, and remanded for
a new trial. We affirm.

BACKGROUND

ORIGINAL JUDGMENT

In 1987, Cave filed a petition in Lancaster County Court,
naming Alfred L. Reiser and “Jerold J. Reiser” as individual
defendants; Alfred is Jerald’s brother. Cave alleged that Alfred
and Jerald had breached a contract.

The praecipe for summons attached to the petition requested
that the sheriff make personal service on Alfred and Jerald and
gave their address as “4210 Adams St., Lincoln, NE 68504.” It
is undisputed that Alfred lived at this address and was served.
Jerald, however, claims that at the time, he lived at a different
address, and that he was never served.

On February 5, 1988, an attorney filed an answer and coun-
terclaim, purportedly on behalf of both Alfred and Jerald. Jerald
claims that he never spoke with the attorney, employed her, or
authorized her to make appearances or filings on his behalf. He
also points out that on the answer and counterclaim, his first
name is misspelled.

Following a bench trial, the court entered judgment for Cave.
The judgment became dormant in 1993. Jerald claims that he
did not learn about the lawsuit or the outstanding judgment until
the revival proceedings.

REVIVAL PROCEEDINGS
In 2001, Cave filed an application for an order of revivor in
Lancaster County Court, and the court conditionally revived the
judgment. Both Alfred and Jerald received notice of the condi-
tional revival order. Alfred responded by filing a suggestion in
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bankruptcy; Jerald filed an answer, in which he alleged that the
judgment had been obtained without proper service of summons
or an appearance on his part. He also requested a jury trial.

The county court initially granted Jerald’s request for a jury
trial. Later, however, the court reversed its decision and denied
a jury trial.

At the hearing before the county court, the judge took judicial
notice of the record. In addition, Jerald testified that he was
never served, he had no knowledge of the lawsuit, and the attor-
ney who appeared on his behalf was not authorized to do so.

The county court found that service had been defective, but
concluded that Jerald’s testimony by itself was not enough to
rebut the presumption that he had authorized the attorney to
appear on his behalf. Accordingly, the county court entered an
order reviving the judgment.

Jerald appealed to the district court. The district court reversed,
and remanded for a new trial, reasoning as follows:

The [county] court found that service on Jerald Reiser
was defective but that the testimony of the Defendant by
itself is not enough to overcome the presumption that [the
attorney] appeared for him when the judgment was entered.
The essence of the County Court’s order is that, as a matter
of law, to overcome the presumption, the Defendant must
present witnesses (or perhaps other evidence) that corrobo-
rates his testimony. I find that the County Court was in error
in so ruling. The Defendant’s testimony alone, if believed,
is legally sufficient to overcome the presumption raised by
the record.

ASSIGNMENTS OF ERROR

Cave assigns that the district court erred in reversing the county
court’s order. In addition, Cave contends that the district court
lacked jurisdiction because Jerald did not file a motion for a new
trial in the county court before he appealed to the district court.

On cross-appeal, Jerald assigns that the district court erred in
(1) remanding the case to the county court instead of determining
that the judgment was void and (2) failing to rule that Jerald was
entitled to a jury trial.
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STANDARD OF REVIEW
[1] When reviewing questions of law, an appellate court has an
obligation to resolve the questions independently of the conclu-
sion reached by the trial court. Demerath v. Knights of Columbus,
ante p. 132, 680 N.W.2d 200 (2004).

ANALYSIS

MorTiON FOR NEW TRIAL

As an initial manner, Cave argues that an appellate court can-
not consider an issue decided by a trial court unless the appeal-
ing party raised the issue in a motion for a new trial before the
trial court. He argues that because Jerald did not move for a new
trial in the county court, the district court could not consider
Jerald’s appeal. Cave further contends that we should dismiss
Jerald’s cross-appeal for the same reason.

[2] Cave’s argument has no merit. Under Neb. Rev. Stat.
§ 25-1912.01(1) (Reissue 1995), “[a] motion for a new trial shall
not be a prerequisite to obtaining appellate review of any issue
upon which the ruling of the trial court appears in the record.”
Here, the county court’s ruling on the issues raised by Jerald in
his appeal to the district court appear in the record, and therefore
Jerald was not required to move for a new trial as a prerequisite
to obtaining appellate relief. See State v. Wright, 220 Neb. 847,
374 N.W.2d 26 (1985).

EXTRINSIC EVIDENCE TO IMPEACH JUDGMENT
IN REVIVAL PROCEEDINGS

[3,4] Under Neb. Rev. Stat. § 25-1515 (Cum. Supp. 2002), a
judgment becomes dormant and ceases to be a lien upon real
estate when an execution is not sued out within 5 years after the
date of entry of the judgment or if 5 years have intervened
between the date of the last execution issued on the judgment
and the time of suing out another writ of execution. Under Neb.
Rev. Stat. § 25-1420 (Reissue 1995), if a judgment becomes dor-
mant, it may be revived, so long as the action to revive the judg-
ment is commenced within 10 years after it became dormant.

[5-8] However, a proceeding for revival of a judgment is not
the commencement of an action but is a continuation of the suit
in which the judgment was rendered. Mousel Law Firm v. The
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~ Townhouse, Inc., 259 Neb. 113, 608 N.W.2d 571 (2000). An

order of revivor is a mere continuation of the original action and
continues the vitality of the original judgment with all of its inci-
dents from the time of its rendition. /d. The court, however, can-
not retry the merits of the original suit in the revivor proceedings.
See, Krause v. Long, 109 Neb. 846, 192 N.W. 729 (1923); S:.
Paul Harvester Co. v. Mahs, 82 Neb. 336, 117 N.W. 702 (1908).
Rather, the only defenses available against an application to
revive are (1) there is no judgment to revive, (2) the purported
judgment is void, and (3) the judgment was paid or otherwise
discharged. See, Gergen v. The Western Union Life Ins. Co., 149
Neb. 203, 30 N.W.2d 558 (1948); Baker Steel & Machinery Co.
v. Ferguson, 137 Neb. 578, 290 N.W. 449 (1940).

[9] Jerald claims that the judgment was void because the court
never attained personal jurisdiction over him. A judgment
entered without personal jurisdiction is void. See, In re Interest
of William G., 256 Neb. 788, 592 N.W.2d 499 (1999); Enewold v.
Olsen, 39 Neb. 59, 64, 57 N.W. 765, 766 (1894) (“personal judg-
ment rendered against a defendant without notice to him, or an
appearance by him, is without jurisdiction, and is utterly and
entirely void”); Eaton v. Hasty, 6 Neb. 419 (1877) (holding that
when personal jurisdiction is based on general appearance made
by attorney who was not authorized to make appearance, judg-
ment is void). To support his contention that the judgment was
void, Jerald offered extrinsic evidence—his own testimony that
he was never served and that the attorney who purported to enter
a general appearance on his behalf lacked the authority to do so.
Cave, however, contends that a defendant in revival proceedings
must stay within the judgment record and therefore cannot offer
extrinsic evidence to prove that the original judgment was void
for lack of jurisdiction. According to Cave, Jerald’s remedy was
to bring a suit in equity to vacate the judgment. To resolve the
issue, we review the history of revival proceedings in Nebraska.

At common law, a writ of scire facias was the appropriate
method for reviving a dormant judgment. See Eaton v. Hasty,
supra. The writ required the defendant to show cause why the
dormant judgment should not be revived. See Black’s Law
Dictionary 1347 (7th ed. 1999). When a plaintiff invoked scire
facias to revive a judgment, the defendant was limited to two
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defenses: (1) payment and satisfaction of the judgment and (2) nul
tiel record. See, McCormick v. Carey, 62 Neb. 494, 87 N.W. 172
(1901); Bank of Eau Claire v. Reed,-232 1ll. 238, 83 N.E. 820
(1908). Nul tiel record was a common-law plea which alleged
“(1) that there is no such Record at all in existence, or (2) a
Variance, the Record being Different from that Declared on by the
Plaintiff, or (3) that the Judgment is Void on the Face of the
Record.” (Emphasis supplied.) Joseph H. Koffler & Alison Reppy,
Handbook of Common Law Pleading § 264 at 505 (1969). Thus,
the defendant could not use extrinsic evidence to show that the
judgment was entered without jurisdiction. See, Bank of Eau
Claire, supra; Simpson v. Watson, 15 Mo. App. 425 (1884).

Nebraska’s statutory revival scheme supplanted the writ of
scire facias as the means for reviving a judgment. See, Lashmett
v. Prall, 83 Neb. 732, 120 N.W. 206 (1909); Wright v. Sweet, 10
Neb. 190, 4 N.W. 1043 (1880). But the statute is silent on
defenses. Some of our early cases suggested—but did not
expressly hold—that a defendant’s defenses were identical to
those in scire facias proceedings and that thus the defendant could
not use extrinsic evidence to show that the judgment was void for
lack of jurisdiction. McCormick, supra; Wright, supra. But our
practice departed from the language in our decisions. For exam-
ple, in Johnson v. Carpenter, 77 Neb. 49, 108 N.W. 161 (1906),
the return of summons in the original action recited that a certi-
fied copy of the summons had been left at the defendant’s usual
place of abode. In the revival proceedings, we allowed the defend-
ant to introduce affidavits showing that when he was served, he
did not live at the address where the copy of the summons was
left. Similarly, in St. Paul Harvester Co. v. Mahs, 82 Neb. 336,
117 N.W. 702 (1908), we affirmed a denial of revival based on
extrinsic evidence showing that the defendant had not been
served, even though the judgment record contained a sheriff’s
return of service reciting that service had been made.

[10] Johnson, supra, and St. Paul Harvester Co., supra,
demonstrated that Nebraska adopted a more lenient attitude
toward allowing extrinsic evidence in revival proceedings than
what was allowed in scire facias proceedings. Thus, while a
defendant in revival proceedings may not use extrinsic evidence
to relitigate the merits of the case, the defendant can introduce
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extrinsic evidence to show that the original judgment was void
because the court entered it without jurisdiction. Thus, the district
court did not err in ruling that the county court could consider
Jerald’s extrinsic evidence.

JUDGMENT VOID AS MATTER OF Law

The county court allowed Jerald to testify that he was never
served, did not know about the lawsuit, and had not authorized
the actions of the attorney who purported to make a general
appearance on his behalf. In its ruling, the county court deter-
mined that Jerald had not been served, but also determined that
as a matter of law, Jerald needed more than his own testimony to
establish that the attorney’s appearance had been unauthorized.
The district court decided that the county court had erred in rul-
ing that as a matter of law, Jerald’s testimony alone could not
overcome the presumption that he had authorized the attorney’s
appearance. The court remanded for a new trial. On cross-appeal,
Jerald contends that based on the evidentiary record, we should
decide that as a matter of law, the attorney’s appearance was
unauthorized. We disagree.

[11-14] A litigant is not responsible for the acts of an unautho-
rized attorney. Welch v. Welch, 246 Neb. 435, 519 N.W.2d 262
(1994). Thus, when a person has never hired an attorney, but the
attorney appears in court purporting to represent the person, then
all of the attorney’s acts are void and the judgment based on those
acts is void. See id. When an attorney appears in an action as the
representative of a party to the action, the presumption of the law
is that he appears by the authority of the party whom he assumes
to represent; but this presumption is prima facie only and may be
rebutted by proof that the appearance was without such authority.
Vorce v. Page, 28 Neb. 294, 44 N.W. 452 (1889). The presumption
that the appearance of an attorney was authorized must be over-
come by clear and convincing evidence. See Winters v. Means, 25
Neb. 241, 246, 41 N.W. 157, 159 (1888) (holding that want of
authority to appear “should be clearly made to appear”).

Jerald was the only person who testified at trial. His testimony,
if believed, would have been sufficient to overcome the presump-
tion that the attorney’s appearance was authorized. But this case
ultimately turns on whether Jerald’s testimony was credible. The
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county court did not determine whether it believed Jerald, and,
because we have only a cold record, we are not able to evaluate
Jerald’s credibility. Thus, we refuse to decide this case as a mat-
ter of law and agree with the district court’s decision to remand
for a new trial.

JUrY TrIAL

On cross-appeal, Jerald also claims that the county court erred
in refusing to grant him a jury trial. Although Jerald made this
argument to the district court, the court did not address it. We
conclude, however, that the county court did not err in denying
Jerald a jury trial.

[15,16] In support of his claim that he is entitled to a jury trial,
Jerald relies on Farak v. First Nat. Bank of Schuyler, 67 Neb. 463,
93 N.W. 682 (1903). In Farak, we held that in revival proceed-
ings, when the defendant alleges as a defense that the judgment
has been paid or otherwise satisfied, the parties have the right to
have the issue determined by a jury. See, also, McCormick v.
Carey, 62 Neb. 494, 87 N.W. 172 (1901); Broadwater v.
Foxworthy, 57 Neb. 406, 77 N.W. 1103 (1899). But this case does
not involve the issue of payment; rather, the question is whether
the judgment was void because the court lacked personal juris-
diction. Jurisdiction is a question for the court, not the jury. Miller
v. Walter, 247 Neb. 813, 530 N.W.2d 603 (1995). And this is true
even when the court must resolve factual disputes to determine
the jurisdictional question. Thus, Jerald does not have the right to
have a jury decide whether the original judgment was entered
without personal jurisdiction. Cf. Montgomery v. USS Agri-
Chemical Div., 155 Ga. App. 189, 270 S.E.2d 362 (1980) (hold-
ing that in motion to set aside default judgment, defendant was
not entitled to jury trial on issue whether judgment was void
because it was entered without personal jurisdiction).

CONCLUSION
Jerald was not precluded from offering extrinsic evidence to
show that the original judgment was void for lack of personal
jurisdiction. Nor did the district court err in remanding for a new
trial. We have also considered Jerald’s motion for sanctions and
have decided that it should be denied.
AFFIRMED.
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































