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1. Limitations of Actions: Appeal and Error. Which statute of limitations applies is a 
question of law that an appellate court must decide independently of the conclusion 
reached by the trial court.  

2. Judgments: Verdicts. On a motion for judgment non obstante verdicto, or notwith
standing the verdict, the moving party is deemed to have admitted as true all the rel
evant evidence admitted which is favorable to the party against whom the motion is 
directed, and, further, the party against whom the motion is directed is entitled to the 
benefit of all proper inferences deducible from the relevant evidence.  

3. _ : . To sustain a motion for judgment notwithstanding the verdict, the court 
resolves the controversy as a matter of law and may do so only when the facts are such 
that reasonable minds can draw but one conclusion.  

4. Judgments: Verdicts: Appeal and Error. Neb. Rev. Stat. §§ 25-1315.02 (Cum.  
Supp. 2003) and 25-1315.03 (Reissue 1995) authorize an appeal from the denial of a 
judgment notwithstanding the verdict after the jury has been discharged as the result 
of an inability to reach a verdict.  

5. Limitations of Actions: Malpractice: Torts: Contracts. Where a party's claims 
are for professional malpractice, whether pled in tort or contract, the statute of limi
tations for professional negligence contained in Neb. Rev. Stat. § 25-222 (Reissue 
1995) applies.  

6. Limitations of Actions: Negligence: Words and Phrases. The definition of "pro
fession" for purposes of the professional negligence statute of limitations under Neb.  
Rev. Stat. § 25-222 (Reissue 1995) is (1) a calling requiring specialized knowledge 
and often long and intensive preparation including instruction in skills and methods 
as well as in the scientific, historical, or scholarly principles underlying such skills and 
methods; (2) maintaining by force of organization or concerted opinion high standards 
of achievement and conduct, and (3) committing its members to continued study and 
to a kind of work which has for its prime purpose the rendering of a public service.  

7. Directed Verdict: Judgments: Time. Pursuant to Neb. Rev. Stat. § 25-1315.02 
(Cum. Supp. 2002), if a verdict is not returned, within 10 days after the jury is dis
charged, a party who has moved for a directed verdict may move for judgment in 
accordance with the moving party's motion for a directed verdict.  

8. Directed Verdict: Judgments. The plain language of Neb. Rev. Stat. § 25-1315.02 
(Cum. Supp. 2002) dictates that where a jury is unable to return a verdict and is dis
charged, a party must have previously asserted its stated grounds for judgment notwith
standing the verdict in its motion for directed verdict.  

Appeal from the District Court for Douglas County: GERALD 

E. MORAN, Judge. Affirmed.  

Mark E. Novotny and Robert A. Mooney, of Lamson, Dugan 
& Murray, for appellant.
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David S. Houghton, Robert W. Mullin, and William G. Garbina, 
of Lieben, Whitted, Houghton, Slowiaczek & Cavanaugh, P.C., 
L.L.O., for appellee.  

WRIGHT, CONNOLLY, GERRARD, and MCCORMACK, JJ., and 
IRWIN, Chief Judge.  

MCCORMACK, J.  
NATURE OF CASE 

Appellee, Susan K. Parks, filed this action in the district court 
for Douglas County, Nebraska, against Merrill, Lynch, Pierce, 
Fenner & Smith, Incorporated (Merrill Lynch), alleging breach 
of oral contract. The case was tried to a jury. After the jury 
returned deadlocked, the trial court declared a mistrial and 
Merrill Lynch submitted motions for judgment notwithstanding 
the verdict and for new trial and renewed its previous motion for 
directed verdict. In each of its respective motions, Merrill Lynch 
contended that Parks' claim was one of professional negligence, 
not breach of contract, and that her claim was barred by the 
applicable statute of limitations. The trial court overruled the 
motions and reset the matter for trial. Merrill Lynch appeals.  

BACKGROUND 
On December 29, 1997, Parks brought a breach of contract 

action against Merrill Lynch. In her amended petition, Parks 
alleged that in 1991, she entered into an oral agreement with 
Merrill Lynch, whereby she and her independent investment 
consultant orally directed Richard Kenton of Merrill Lynch to 
invest proceeds Parks received from an employee stock owner
ship plan (ESOP) in noncallable bonds. Parks further alleged 
that instead of purchasing noncallable bonds, Merrill Lynch 
purchased callable bonds. Callable bonds are ones for which 
the issuer retains the right to pay an amount, the "call" price, 
which redeems the debt, fully or partially, before the scheduled 
maturity date. See Black's Law Dictionary 204 (6th ed. 1990).  
In her amended petition, Parks alleged that nine of the bonds 
purchased by Merrill Lynch were called on specified dates 
between January 1993 and June 2001. Parks alleged that as a 
proximate result of Merrill Lynch's breach, she sustained dam
ages because of lost earnings on each bond and because she was
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forced to prematurely recognize income subject to income tax 
in those years.  

Merrill Lynch filed a motion for summary judgment, alleging 
that all of Parks' claims were time barred by the statute of limi
tations applicable to either professional negligence or oral con
tract claims. The trial court overruled Merrill Lynch's motion in 
part, concluding that Neb. Rev. Stat. § 25-222 (Reissue 1995), 
the 2-year statute of limitations for professional negligence 
claims, was inapplicable. The court found that Merrill Lynch's 
agent, Kenton, who purchased the bonds in question for Parks, 
was not acting as a professional when he did so.  

At trial, Parks testified that she had $800,000 from an ESOP as 
a result of her divorce. As part of the settlement agreement pur
suant to the divorce, Parks sold her shares in a company called 
Millard Manufacturing to its ESOP for $800,000. Parks under
stood that she would have to do an ESOP rollover-i.e., reinvest 
the funds in qualified securities within a 12-month period after the 
sale-in order to defer paying capital gains taxes on the proceeds 
from her sale of stock in Millard Manufacturing.  

Parks was contacted by Kenton about investment possibili
ties. Their first meeting occurred on September 18, 1991. Parks 
testified that during this meeting, Kenton told Parks he had 
experience with ESOP rollovers and gave Parks the impression 
that he had been a broker for a long period of time. Parks 
explained to Kenton that her primary goal was to make sure the 
money was safe and secure. Parks testified that Kenton sug
gested investing in bonds, a subject which Parks knew nothing 
about at the time. No decisions were made during this meeting.  

Before their next meeting, Parks reviewed a book authored by 
Dr. Ravi Batra, an economist at Southern Methodist University.  
Specifically, she reviewed the criteria Batra established in his 
book for safely investing in corporate bonds in an economic 
downturn. These included purchasing highly rated, AAA if pos
sible, noncallable bonds. During her second meeting with 
Kenton, Parks told Kenton that she was concerned about the 
economy and that pursuant to the criteria set forth in Batra's 
book, she wanted to purchase AAA, noncallable, long-term 
bonds. Parks testified that she relied on Kenton's expertise only 
to ensure that the bonds he selected met her criteria that they be
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highly rated, long-term, noncallable bonds. She testified that she 
relied on Batra's book to establish her selection criteria, not on 
any recommendation Kenton may otherwise have made.  

Parks paid Batra a consulting fee. Parks and Kenton had a con
ference call with Batra, and after the conference call, Parks 
directed Kenton to purchase the bonds they had previously settled 
upon pursuant to Parks' established criteria, which Kenton did on 
October 8, 1991. Parks testified that at no time prior to purchas
ing the bonds did Kenton or anyone from Merrill Lynch inform 
her that some of the bonds Kenton purchased were callable.  

Several of Parks' bonds were eventually called. Shortly after 
Parks received notice that the first bond was called, she con
tacted Kenton and he explained that the called bond just "slipped 
through the cracks." Parks testified that as a result of these bonds 
being called, she was required to pay the income tax on the cap
ital gains from the sale of her Millard Manufacturing stock to 
the ESOP.  

At the close of Parks' evidence, Merrill Lynch moved for a 
directed verdict on the ground that Parks failed to prove breach 
of contract and that Parks' claim was really one for professional 
negligence. Merrill Lynch claimed that the professional negli
gence 2-year statute of limitations of § 25-222 applied. The trial 
court overruled the motion, finding, inter alia, that Parks 
obtained information regarding her strategy for accomplishing 
the ESOP rollover from outside sources and that Kenton had 
acted under Parks' direction rather than advising Parks in a pro
fessional capacity during his relationship with her.  

Kenton testified that he attended Creighton University but did 
not complete his degree. After obtaining his insurance license and 
working as an insurance agent for a while, Kenton accepted a 
position as an "investment executive" with PaineWebber in 1981, 
where he worked for less than a year. His duties entailed attract
ing and offering clients investment products. He later worked for 
Piper Jaffray for 3 years until 1984, where he did the same type 
of work and received training as a financial advisor. Kenton testi
fied that during his employment with these employers, he held a 
general securities license and that 10 to 20 percent of his work 
related to bonds. In order to obtain his general securities license, 
he was required to pass two examinations: a "series 7" or general
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securities representative examination, and the "blue sky" license 
examination, administered by the National Association of 
Security Dealers. See 48 Neb. Admin. Code, ch. 6, § 008 (2001) 
(specifying qualifying examinations for agents of broker-dealers).  
Kenton testified that the "series 7" examination was a full-day, 
250-question test, and that the "blue sky" examination was shorter 
and less intense than the "series 7" examination.  

Upon leaving Piper Jaffray, Kenton accepted employment 
with Equitable Life Insurance as an investment product coordi
nator and assistant manager. He testified that at Equitable Life 
Insurance, he worked primarily with mutual funds and variable 
annuities. Four years later, in 1988, Kenton went to work for 
Prudential doing the same kind of work he had performed at 
Equitable Life Insurance.  

In 1991, Kenton accepted employment at Merrill Lynch as a 
trainee in a 2-year program. Kenton testified that at the time he 
handled Parks' bond transactions in 1991, he was still a trainee at 
Merrill Lynch, and that he had no previous experience with ESOP 
rollovers. As a trainee, Kenton assisted clients with their invest
ments and received training regarding the same type of investment 
services he had provided with his previous employers.  

Kenton testified that during his first meeting with Parks in 
September 1991, he did not tell Parks that he had experience 
with ESOP rollovers, but that he did tell Parks he had experience 
with retirement plan rollovers. After the meeting, Kenton con
tacted Merrill Lynch's tax advisory and fixed income depart
ments for information. The fixed income department advised 
Kenton of Merrill Lynch's inventory of suitable bonds for ESOP 
rollovers. He testified that these bonds had a very long maturity 
and no call provisions.  

Kenton's testimony generally controverted Parks' testimony 
that she directed him to purchase only noncallable bonds. At the 
conclusion of Merrill Lynch's evidence, Parks moved for a 
directed verdict and Merrill Lynch renewed its motion for 
directed verdict. The only ground for the directed verdict appli
cable to this appeal was that Kenton was acting as a professional 
and that, therefore, the 2-year statute of limitations of § 25-222 
applied. Both of the motions for directed verdict were denied by 
the trial court. The matter was then submitted to the jury.
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Following deliberations, the jury informed the trial court that it 
was deadlocked. The trial court declared a mistrial and reset the 
case for trial. Both parties timely filed motions for judgment 
notwithstanding the verdict and for new trial. In its respective 
motion, Merrill Lynch reasserted its statute of limitations con
tentions previously asserted in its motion for directed verdict, 
and Parks reasserted her previous motion for directed verdict.  
The trial court overruled both parties' motions for judgment 
notwithstanding the verdict and for new trial and reset the mat
ter for trial.  

ASSIGNMENTS OF ERROR 
Merrill Lynch assigns, consolidated and restated, that the trial 

court erred in (1) presenting the case to the jury as one for 
breach of contract rather than professional negligence and (2) 
overruling its motion for judgment notwithstanding the verdict 
and motions for directed verdict, failing to find that Parks' 
action was time barred by the statute of limitations applicable to 
(a) claims for professional negligence under § 25-222, (b) 
claims for ordinary negligence under Neb. Rev. Stat. § 25-207 
(Reissue 1995), and (c) claims for breach of oral contract under 
Neb. Rev. Stat. § 25-206 (Reissue 1995).  

STANDARD OF REVIEW 
[1] Which statute of limitations applies is a question of law 

that an appellate court must decide independently of the conclu
sion reached by the trial court. Jorgensen v. State Nat. Bank & 
Trust, 255 Neb. 241, 583 N.W.2d 331 (1998).  

[2,3] On a motion for judgment non obstante verdicto, or 
notwithstanding the verdict, the moving party is deemed to have 
admitted as true all the relevant evidence admitted which is favor
able to the party against whom the motion is directed, and, fur
ther, the party against whom the motion is directed is entitled to 
the benefit of all proper inferences deducible from the relevant 
evidence. Holmes v. Crossroads Joint Venture, 262 Neb. 98, 629 
N.W.2d 511 (2001); Snyder v. Contemporary Obstetrics & Gyn., 
258 Neb. 643, 605 N.W.2d 782 (2000). To sustain a motion for 
judgment notwithstanding the verdict, the court resolves the con
troversy as a matter of law and may do so only when the facts are
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such that reasonable minds can draw but one conclusion. McClure 
v. Forsman, 266 Neb. 90, 662 N.W.2d 566 (2003).  

ANALYSIS 
[4] We first observe that Neb. Rev. Stat. §§ 25-1315.02 (Cum.  

Supp. 2002) and 25-1315.03 (Reissue 1995) authorize an appeal 
from the denial of a judgment notwithstanding the verdict after 
the jury has been discharged as the result of an inability to reach 
a verdict. See, Snyder v. Contemporary Obstetrics & Gyn., 
supra; Critchfield v. McNamara, 248 Neb. 39, 532 N.W.2d 287 
(1995). If a verdict is not returned, within 10 days after the jury 
is discharged, a party who has moved for a directed verdict may 
move for judgment in accordance with the moving party's 
motion for a directed verdict. § 25-1315.02. This appeal arises 
from the trial court's denial of Merrill Lynch's motion for judg
ment notwithstanding the verdict after the jury returned dead
locked and was subsequently discharged. Accordingly, this 
appeal is properly before this court.  

[5] Merrill Lynch contends that Parks' claim is really one for 
professional negligence rather than breach of contract and that, 
accordingly, the trial court should have applied the statute of 
limitations found in § 25-222. Where a party's claims are for 
professional malpractice, whether pled in tort or contract, the 
statute of limitations for professional negligence contained in 
§ 25-222 applies. Egan v. Stoler, 265 Neb. 1, 653 N.W.2d 855 
(2002); Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 
380 (1999).  

Section 25-222 provides: 
Any action to recover damages based on alleged profes

sional negligence or upon alleged breach of warranty in 
rendering or failure to render professional services shall be 
commenced within two years next after the alleged act or 
omission in rendering or failure to render professional ser
vices providing the basis for such action; Provided, if the 
cause of action is not discovered and could not be reason
ably discovered within such two-year period, then the 
action may be commenced within one year from the date 
of such discovery or from the date of discovery of facts 
which would reasonably lead to such discovery, whichever
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is earlier; and provided further, that in no event may any 
action be commenced to recover damages for professional 
negligence or breach of warranty in rendering or failure to 
render professional services more than ten years after the 
date of rendering or failure to render such professional ser
vice which provides the basis for the cause of action.  

(Emphasis in original.) 
In determining whether the special statute of limitations for 

professional negligence applies to a plaintiff's claims, we must 
determine whether the defendant is a professional and was act
ing in a professional capacity in rendering the services upon 
which the claim is based. Reinke Mfg. Co. v. Hayes, supra. In 
determining whether a particular act or service is professional in 
nature, we must look to the nature of the act or service itself and 
the circumstances under which it was performed. Id.  

[6] As this court has previously noted, "[t]he Legislature has 
not specifically stated which occupations are governed by 
§ 25-222." Lawyers Title Ins. Corp. v. Hoffman, 245 Neb. 507, 
512, 513 N.W.2d 521, 524 (1994). In Jorgensen v. State Nat.  
Bank & Trust, 255 Neb. 241, 583 N.W.2d 331 (1998), we stated 
that the definition of "profession" for purposes of the profes
sional negligence statute of limitations under § 25-222 is (1) a 
calling requiring specialized knowledge and often long and 
intensive preparation, including instruction in skills and meth
ods as well as in the scientific, historical, or scholarly princi
ples underlying such skills and methods; (2) maintaining by 
force of organization or concerted opinion high standards of 
achievement and conduct, and (3) committing its members to 
continued study and to a kind of work which has for its prime 
purpose the rendering of a public service. This definition was 
first adopted in Tylle v. Zoucha, 226 Neb. 476, 412 N.W.2d 438 
(1987). In Tylle, we rejected a previous definition of profession 
based on a predominately mental or intellectual occupation, 
and further rejected criteria based on the "mere possession of a 
license." 226 Neb. at 480, 412 N.W.2d at 440. Instead, we 
emphasized that the new definition "stresses the long and inten
sive program of preparation to practice one's chosen occupa
tion traditionally associated only with professions." Id. at 480, 
412 N.W.2d at 441.
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In Jorgensen v. State Nat. Bank & Trust, supra, we examined 
this court's line of cases addressing the issue of whether retire
ment planners are professionals for purposes of § 25-222. We 
recognized that we had held without analysis in earlier cases 
that the statute of limitations for professional negligence applied 
to retirement planners. See, Maloley v. Shearson Lehman 
Hutton, Inc., 246 Neb. 701, 523 N.W.2d 27 (1994); Educational 
Service Unit No. 3 v. Mammel, 0., S., H. & S., Inc., 192 Neb.  
431, 222 N.W.2d 125 (1974). However, Educational Service 
Unit No. 3 was decided before the Tylle definition "radically 
altered the criteria by which this court would determine whether 
an occupation was a profession." Jorgensen v. State Nat. Bank & 
Trust, 255 Neb. at 246, 583 N.W.2d at 335. Although we cited 
the Tylle definition in Maloley, we noted in Jorgensen that we 
had relied upon a pre-Tylle case in Maloley to determine once 
again that retirement planners were professionals. Because 
Mammel and Maloley did not analyze whether retirement plan
ners were professionals under the Tylle definition, we deter
mined that they were not dispositive of the issue in Jorgensen.  

The two "retirement planners" in Jorgensen were employees 
of a bank that was the custodian of plaintiff's individual retire
ment account (IRA). The employees allegedly rendered advice 
to plaintiff concerning the IRA that resulted in the disqualifica
tion of plaintiff's IRA by the Internal Revenue Service. One 
employee had held a securities dealer license, but relinquished it 
when he went to work at the bank. He had attended 2 years of 
college as well as seminars dealing with IRA's. However, he had 
only limited experience in the investment area prior to working 
at the bank. The other employee had attended a school of com
merce for 1 year and had also attended seminars, but testified 
that the bank did not require her to attend them on a yearly basis, 
nor had she attended such seminars annually.  

In holding that the retirement planners in Jorgensen were not 
"professionals" within the meaning of § 25-222, we noted that 
neither had any specialized knowledge requiring long and inten
sive preparation to practice one's chosen occupation traditionally 
associated only with professionals. We stated that for purposes of 
the definition in Tylle v. Zoucha, 226 Neb. 476, 412 N.W.2d 438 
(1987), "a college degree embodies such characteristics and that
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licensing, although not dispositive, strongly indicates that an 
occupation is a profession." Jorgensen v. State Nat. Bank & Trust, 
255 Neb. 241, 246, 583 N.W.2d 331, 335 (1998). The bank 
employees were expected to do nothing more than fill out forms, 
did not hold licenses, did not regularly supplement their educa
tions, and were not subject to an ethical code enforced by a disci
plinary system. Finally, we observed that there was no evidence 
indicating that the kind of work performed by the bank employees 
had for its primary purpose the rendering of a public service. Id.  

The facts of this case are distinguishable from the facts in 
Jorgensen because Kenton was licensed as a general securities 
agent and had received training from his employers in providing 
services for clients. However, this is true of many licensed occu
pations. Nebraska has over 100 certified or licensed occupations.  
See Nebraska Workforce Dev., Dept. of Labor, Certified and 
Licensed Occupations in Nebraska (2004). Most require the 
applicant to pass a licensing examination. See, e.g., Neb. Rev.  
Stat. § 71-101 et seq. (Reissue 2003) (governing licenses under 
control of Department of Health and Human Services); Neb. Rev.  
Stat. § 81-885.13 (Reissue 2003) (requisite for real estate license).  

In the interest of protecting the public, the Legislature has 
authorized regulating boards for many occupations with powers 
to uphold licensing standards. See, e.g., Neb. Rev. Stat. § 71-373 
(Reissue 2003) (creating Board of Cosmetology Examiners to 
protect health and safety of citizens); Neb. Rev. Stat. § 81-2104 
(Supp. 2003) (authorizing State Electrical Board to regulate licen
sure); Neb. Rev. Stat. § 81-3402 (Reissue 1999) (in interest of 
public welfare, requiring architects and professional engineers to 
obtain board-issued license). These boards or the controlling gov
ernment agency may generally suspend or revoke licenses for 
specified conduct or criminal convictions. The grounds, however, 
for disciplinary action against persons holding a business license 
generally do not act to maintain a high standard of conduct equiv
alent to the ethical duties of professionals. See, Neb. Rev. Stat.  
§ 8-1103(9)(a) (Supp. 2003) (stating grounds for denying, sus
pending, or revoking securities license); Neb. Rev. Stat. § 76-551 
(Reissue 2003) (authorizing disciplinary actions against licensed 
abstractors for specified conduct or felony convictions); Neb. Rev.  
Stat. § 81-885.24 (Reissue 2003) (specifying conduct constituting
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unfair trade practices or fraud for persons holding real estate 
license). Compare Code of Professional Responsibility (setting 
out canons of ethical considerations for attorneys).  

Further, the educational requisites for licensure vary widely 
and include the following: (1) no postsecondary education 
requirement or a requirement of previous work experience, see, 
e.g., Neb. Rev. Stat. § 76-542 (Reissue 2003) (requisites for 
abstractor); (2) a requirement of specified hours of postsecondary 
education and/or experience, see, e.g., Neb. Rev. Stat. § 81-8,117 
(Reissue 2003) (requisites for land surveyor); (3) a requirement 
that the applicant complete coursework in an industry school or 
training program, see, e.g., Neb. Rev. Stat. § 71-387 (Reissue 
2003) (requisites for cosmetology license); (4) a requirement of a 
4-year degree from an accredited college or university, see, e.g., 
§ 71-1,241 (requisites for athletic trainer); (5) a requirement of a 
postgraduate degree from a professional school or program, see, 
e.g., § 71-1,104 (requisites for license to practice medicine and 
surgery). The real estate broker in Tylle v. Zoucha, 226 Neb. 476, 
412 N.W.2d 438 (1987), was required to complete approved post
secondary coursework and pass a licensing examination before 
obtaining his license. See § 81-885.13(3) (requiring combination 
of experience and education or more extensive postsecondary 
education in addition to passing licensing examination for real 
estate brokers). The State Real Estate Commission was authorized 
to investigate and discipline license holders for unfair trade prac
tices. See § 81-885.24. We nonetheless determined in Tylle that a 
real estate license did not transform a licensed occupation into a 
licensed profession for purposes of § 25-222.  

Our decision in Tylle is in accord with the emphasis we have 
placed on college degrees in Jorgensen v. State Nat. Bank & Trust, 
255 Neb. 241, 583 N.W.2d 331 (1998), and Georgetowne Ltd.  
Part. v. Geotechnical Servs., 230 Neb. 22, 430 N.W.2d 34 (1988).  
See, also, Motor Club Ins. Assn. v. Fillman, 5 Neb. App. 931, 568 
N.W.2d 259 (1997) (doubting that insurance agents were profes
sionals under Tylle definition, but declining to reach issue when 
claim was barred); Garden v. Frier, 602 So. 2d 1273, 1275 (Fla.  
1992) (in absence of legislative guidance, defining profession as 
"any vocation requiring at a minimum a four-year college degree 
before licensing is possible"); Chase Scientific Research v. NIA
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Group, 96 N.Y2d 20, 749 N.E.2d 161, 725 N.Y.S.2d 592 (2001) 
(noting lack of legislative definition of professional under non
medical malpractice statute of limitations and concluding that 
insurance agents and brokers were not professionals whose qual
ities include extensive formal learning and training).  

In contrast to those occupations that are commonly recog
nized as professions, agents of broker-dealers in securities are 
not required to obtain a degree as a prerequisite to taking a 
licensing examination. See 48 Neb. Admin. Code, ch. 6 (2001).  
Kenton did not testify to having obtained any securities license 
requiring advanced education or significant experience in his 
field. We do not doubt that the general securities representative 
examination requires preparation. However, neither the evidence 
at trial nor the securities regulations indicate that obtaining the 
license for Kenton's occupation required long and intensive 
training or preparation on a par with a college degree, or even 
preparation equivalent to that required for a real estate broker 
license-an occupation that we have determined is not a profes
sion. See Tylle v. Zoucha, supra. For these reasons, we conclude 
that Kenton was not a professional.  

We do not consider Merrill Lynch's alternative arguments 
that even if the professional negligence statute of limitations 
does not bar Parks' claim, the claim is barred by the statute of 
limitations claims under § 25-207 (ordinary negligence) and 
§ 25-206 (breach of oral contract). We determine that Merrill 
Lynch's alternative arguments were not properly preserved for 
review because they were not set forth as grounds in Merrill 
Lynch's motion for directed verdict following the close of 
Parks' case and in Merrill Lynch's renewed motion for directed 
verdict at the close of evidence.  

[7,8] Section § 25-1315.02 governs the procedure applicable to 
motions for judgment notwithstanding the verdict. It provides, in 
relevant part: "If a verdict is not returned, within ten days after the 
jury is discharged a party who has moved for a directed verdict 
may move for judgment in accordance with the moving party's 
motion for a directed verdict." (Emphasis supplied.) The plain 
language of § 25-1315.02 dictates that where a jury is unable to 
return a verdict and is discharged, a party must have previously 
asserted its stated grounds for judgment notwithstanding the
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verdict in its motion for directed verdict. Otherwise, the trial court 
may not properly sustain the motion for judgment notwithstand
ing the verdict, and the asserted grounds are not properly pre
served for appeal. See, Spulak v. Tower Ins. Co., 251 Neb. 784, 
559 N.W.2d 197 (1997) (motion for judgment notwithstanding 
verdict may not properly be sustained in absence of motion for 
directed verdict made at close of all evidence); Ditloffv. Otto, 239 
Neb. 377, 476 N.W.2d 675 (1991) (specifying that when jury is 
discharged for its inability to reach verdict, § 25-1315.02 autho
rizes motion for judgment notwithstanding the verdict in accord
ance with denied motion for directed verdict made at close of all 
evidence); In re Estate of Fehrenkamp, 154 Neb. 488, 48 N.W.2d 
421 (1951) (determining that trial court's order overruling motion 
for judgment notwithstanding verdict determines right of propo
nent to directed verdict; concluding, therefore, that merits of 
motion for directed verdict were properly considered on appeal).  

In support of its motion for judgment notwithstanding the 
verdict, Merrill Lynch raised the statute of limitations issues 
under §§ 25-206 and 25-207. However, it failed to raise these 
issues in its motion for directed verdict following the close of 
Parks' case and in its renewed motion for directed verdict at the 
close of evidence. Accordingly, Merrill Lynch did not preserve 
its remaining assignments of error for appellate review.  

CONCLUSION 
Based on the facts as presented to the trial court, we conclude 

that Kenton is not a professional. Merrill Lynch did not properly 
preserve its remaining assignments of error, and, as such, we do 
not address them.  

AFFIRMED.  

HENDRY, C.J., and STEPHAN and MILLER-LERMAN, JJ., not 
participating.
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TRACY JENSEN, APPELLEE, V. BOARD OF REGENTS OF THE 
UNIVERSITY OF NEBRASKA, A BODY POLITIC OF THE 

STATE OF NEBRASKA, ET AL., APPELLEES, AND NORTH AMERICAN 
SPECIALTY INSURANCE COMPANY, APPELLANT.  

684 N.W.2d 537 

Filed August 6, 2004. No. S-02-1459.  

I. Summary Judgment. Summary judgment is proper when the pleadings and the evi
dence admitted at the hearing disclose that them is no genuine issue as to any mate
rial fact or as to the ultimate inferences that may be drawn from those facts and that 
the moving party is entitled to judgment as a matter of law.  

2. Subrogation: Words and Phrases. Subrogation involves a substitution of one per
son in the place of another with reference to a lawful claim, demand, or right, so that 
the one who is substituted succeeds to the rights of the other in relation to the debt or 
claim and its rights, remedies, or securities.  

3. Contracts: Insurance: Subrogation: Tort-feasors. In the context of insurance, the 
right to subrogation is based on two premises: (1) A wrongdoer should reimburse an 
insurer for payments that the insurer has made to its insured, and (2) an insured should 
not be allowed to recover twice from the insured's insurer and the tort-feasor.  

4. Equity: Insurance: Subrogation: Tort-feasors. Under principles of equity, an insurer 
is entitled to subrogation only when the insured has received, or would receive, a dou
ble payment by virtue of an insured's recovering payment of all or part of those same 
damages from the tort-feasor.  

5. Insurance: Tort-feasors. The insurer should not recover sums received by the 
insured from the tort source until the insured has been fully indemnified.  

6. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, or 
provision in the contract has, or is susceptible of, at least two reasonable but conflict
ing interpretations or meanings.  

7. Insurance: Contracts. An ambiguous insurance policy will be construed in favor of 
the insured.  

8. _ : _ . Whether the language in an insurance policy is ambiguous presents a 
question of law.  

9. Words and Phrases. Under the ejusdem generis rule, specific words or terms modify 
and restrict the interpretation of general words or terms where both are used in sequence.  

Appeal from the District Court for Lancaster County: KAREN 

FLOWERS, Judge. Affirmed.  

Robert T. Grimit and Randall L. Goyette, of Baylor, Evnen, 
Curtiss, Grimit & Witt, L.L.P., and Gregory D. Seeley and Eric D.  
Baker, of Seeley, Savidge & Ebert Co., L.P.A., for appellant.  

Maren Lynn Chaloupka, of Chaloupka, Holyoke, Hofmeister, 
Snyder & Chaloupka, for appellee Tracy Jensen.

512



JENSEN v. BOARD OF REGENTS 513 

Cite as 268 Neb. 512 

Andrew B. Koszewski and Melanie J. Whittamore-Mantzios, 
of Wolfe, Snowden, Hurd, Luers & Ahl, L.L.P., for appellee TIG 
Insurance Company.  

HENDRY, C.J., CONNOLLY, GERRARD, MCCORMACK, and 
MILLER-LERMAN, JJ.  

MCCORMACK, J.  
NATURE OF CASE 

North American Specialty Insurance Company (NASIC) 
appeals from an order of the district court for Lancaster County 
denying its motion for summary judgment and granting Tracy 
Jensen's motion for summary judgment. NASIC argues that it 
is entitled to subrogation and also raises an issue requiring 
interpretation of a policy it issued providing benefits to Jensen.  
We affirm.  

BACKGROUND 
While attending the University of Nebraska-Lincoln, Jensen 

was a member of the university's spirit squad. On December 4, 
1996, Jensen suffered a severe spinal cord injury while attempt
ing a tumbling maneuver during a cheerleading practice. She 
was initially paralyzed from the neck down, but during her reha
bilitation, she regained limited use of all four limbs. Despite the 
improvements Jensen made in the months following her acci
dent, she continues to experience significant physical and psy
chological difficulties as a result of her accident. Her condition 
is not expected to improve in the future.  

Jensen's accident implicated three insurance policies. The 
one at issue in this appeal is a policy issued by NASIC to the 
National Collegiate Athletic Association (NCAA) for the bene
fit of student-athletes attending NCAA member institutions, 
including the University of Nebraska-Lincoln. The NASIC pol
icy was an excess policy, and section III of the policy, entitled 
"OTHER INSURANCE - EXCESS NATURE OF POLICY," 
specifically provided: 

Except as provided below, this insurance Policy is excess 
over any other valid and collectible insurance available to 
the Insured Person for a Covered Loss under this Policy. If 
an Insured Person receives or is entitled to receive benefits
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or services from any source described below (herein called 
Other Insurance) for any benefit category of a Covered Loss 
for which he or she is entitled under this Policy, such bene
fit under this Policy will be in excess of the amount of such 
Other Insurance.  

If an Insured Person is entitled to Other Insurance for a 
benefit category of a Covered Loss for which he or she has 
been paid benefits under this Policy, the Insured Person 
will reimburse the Company to the extent of such benefits 
paid under this Policy, not to exceed the amount of Other 
Insurance received.  

"Other Insurance" means any reimbursement for or 
recovery of any element of Covered Loss available from 
any other source whatsoever, except gifts and donations, 
but including without limitation: 

a. any individual, group, blanket, or franchise policy of 
accident, disability, or health insurance; 

b. any arrangement of benefits for members of a group, 
whether insured or uninsured; 

c. any prepaid service arrangement such as Blue Cross 
or Blue Shield, individual or group practice plans, or 
health maintenance organizations; 

d. any amount payable for hospital, medical, or other 
health services for accidental bodily injury arising out of a 
motor vehicle accident to the extent such benefits are 
payable under any medical expense payment provision (by 
whatever terminology used including such benefits man
dated by law) of any motor vehicle insurance policy; 

e. any amount payable for services for injuries or dis
eases related to the Insured Person's job to the extent that 
he [or she] actually receives benefits under a Worker's 
Compensation law. If the Insured Person enters into a set
tlement to give up his or her rights to recover future medi
cal expenses under a Worker's Compensation Law, this 
Policy will not pay those medical expenses that would 
have been payable except for that settlement; 

f. Social Security Disability Benefits, except that Other 
Insurance shall not include any increase in Social Security
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Disability Benefits payable to an Insured Person after he or 
she becomes disabled while insured hereunder; 

g. any benefits payable under any program provided or 
sponsored solely or primarily by any governmental agency 
or subdivision or through operation of law or regulation.  

Jensen was also insured under a policy issued by TIG Insurance 
Company (TIG) to the University of Nebraska and a policy issued 
by Celtic Insurance Company (Celtic) to Jensen's parents.  

Following her accident, Jensen filed a negligence action 
against the Board of Regents of the University of Nebraska 
(Board of Regents). In April 2001, Jensen settled her claim with 
the Board of Regents for $2.1 million. Under the terms of the set
tlement agreement, the Board of Regents agreed to pay Jensen a 
lump sum of $600,000 followed by annual payments of $150,000 
for 10 years. Also included were a $40,000 payment for voca
tional rehabilitation services not covered by NASIC or TIG and 
a future tuition waiver for Jensen to complete her degree.  

Jensen's operative petition in this action also named NASIC, 
TIG, and Celtic as defendants. Jensen alleged that she had 
received notice from NASIC of its intention to invoke section III 
of the NASIC policy and demand subrogation and reimburse
ment as well as to refuse future coverage of expenses. Thus, 
Jensen sought a declaration that she was not obligated to reim
burse or subrogate NASIC for benefits paid under any of the 
policies and that the settlement funds Jensen received from the 
Board of Regents are not "Other Insurance" as defined in sec
tion III of the NASIC policy. Jensen sought similar relief with 
respect to both TIG and Celtic. NASIC filed a counterclaim in 
which it sought declaratory relief. Specifically, NASIC sought a 
declaration that "Other Insurance" includes the settlement funds 
Jensen received from the Board of Regents, that NASIC is enti
tled to reimbursement by Jensen to the extent of benefits it 
already paid to Jensen, and that it has no further obligation to 
pay benefits under the policy.  

Jensen moved for summary judgment against NASIC, TIG, 
and Celtic. NASIC filed its own motion for summary judgment 
against Jensen. The district court found that NASIC, TIG, and 
Celtic are not entitled to subrogation because Jensen was not fully 
compensated for her injuries by her settlement with the Board of
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Regents. The court also found that NASIC's definition of "Other 
Insurance" was ambiguous. Accordingly, the court construed that 
term in Jensen's favor and found that the settlement funds did not 
constitute "Other Insurance." NASIC appealed, and we moved the 
case to our docket.  

ASSIGNMENTS OF ERROR 
NASIC assigns that the district court erred in (1) finding that 

NASIC was not entitled to subrogation of the settlement funds 
received by Jensen from the university; (2) finding that the set
tlement funds did not fully compensate Jensen for her injuries; 
(3) finding that the settlement funds did not constitute "Other 
Insurance" under the policy issued by NASIC; (4) finding that 
the policy issued by NASIC, including the definition of "Other 
Insurance," was ambiguous; (5) sustaining Jensen's motion for 
summary judgment; and (6) denying NASIC's motion for sum
mary judgment.  

STANDARD OF REVIEW 
[1] Summary judgment is proper when the pleadings and the 

evidence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Unisys Corp. v. Nebraska Life 
& Health Ins. Guar Assn., 267 Neb. 158, 673 N.W.2d 15 (2004).  

ANALYSIS 

SUBROGATION 

[2,3] Subrogation involves a substitution of one person in the 
place of another with reference to a lawful claim, demand, or 
right, so that the one who is substituted succeeds to the rights of 
the other in relation to the debt or claim and its rights, remedies, 
or securities. Continental Western Ins. Co. v. Swartzendruber, 
253 Neb. 365, 570 N.W.2d 708 (1997). In the context of insur
ance, the right to subrogation is based on two premises: (1) A 
wrongdoer should reimburse an insurer for payments that the 
insurer has made to its insured, and (2) an insured should not be 
allowed to recover twice from the insured's insurer and the 
tort-feasor. Id.
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[4,5] Under principles of equity, an insurer is entitled to subro
gation only when the insured has received, or would receive, a 
double payment by virtue of an insured's recovering payment of 
all or part of those same damages from the tort-feasor. Id.; Shelter 
Ins. Cos. v. Frohlich, 243 Neb. 111, 498 N.W.2d 74 (1993). Thus, 
we have stated that "'"[t]he insurer should not 'recover sums 
received by the insured from the tort source until the insured has 
been fully indemnified.'"'" Continental Western Ins. Co. v.  
Swartzendruber, 253 Neb. at 372, 570 N.W.2d at 712, quoting 
Shelter Ins. Cos. v. Frohlich, supra.  

NASIC readily concedes that whether it is entitled to subroga
tion depends on whether Jensen has been fully compensated for 
her loss. However, NASIC argues that there is a factual dispute as 
to whether Jensen has been fully compensated which precludes 
summary judgment in Jensen's favor. At summary judgment, 
NASIC offered evidence that it has paid a total of over $51,000 
for Jensen's home health care from 1996 to 2002. NASIC then 
points to the life care plan offered by Jensen into evidence which 
estimates her future home health care expenses to be more than 
$157,000 per year, beginning at age 24, which age Jensen attained 
in February 2000. Based on the discrepancy between what it has 
paid for Jensen's home health care and what those expenses will 
be in the future, NASIC argues that there is a factual dispute as to 
the amount it would take to compensate Jensen for her injuries 
and that therefore, it was inappropriate to conclude as a matter of 
law that Jensen was not fully compensated.  

We are not persuaded. NASIC's argument misses the fact that 
there is no inherent contradiction in what Jensen's past expenses 
for the years 1996 to 2002 are and what her expenses will be for 
the rest of her life. In support of her motion for summary judg
ment, Jensen offered the life care plan that estimated the present 
value of her economic losses to be $8,594,978. NASIC offered 
no evidence disputing the life care plan's estimate of Jensen's 
expenses for the rest of her life. This amount was far more than 
what she has received from NASIC and an amount far more than 
the amount she settled for with the university. Nor did NASIC 
actually contradict the life care plan's estimate for her home 
health care expenses during the 1996 to 2002 time period. This 
is because (1) the life care plan estimate only began estimating
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her expenses for 2000 and beyond and (2) while NASIC pre
sented evidence of what it has paid from 1996 to 2002, the 
record does not indicate that NASIC is the only entity that has 
paid Jensen's home health care expenses during that time.  
Finally, NASIC argues that the mere fact that Jensen reached a 
settlement with the university indicates that she was fully com
pensated for her injuries; otherwise, she would not have 
accepted the settlement agreement. NASIC is no doubt aware of 
the risks involved in litigation and the benefits of sometimes set
tling disputes prior to trial. To say as a matter of law that any 
party who accepts a settlement is necessarily fully compensated 
is folly. For all of these reasons, it is apparent as a matter of law 
that Jensen has not come close to being fully compensated for.  
her loss. Under the rule of Continental Western Ins. Co. v.  
Swartzendruber, 253 Neb. 365, 570 N.W.2d 708 (1997), NASIC 
is not entitled to subrogation.  

"OTHER INSURANCE" 

[6-8] NASIC also argues that the settlement funds Jensen 
received from the university are "Other Insurance" under section 
III of the NASIC policy. NASIC claims, therefore, that it is enti
tled to reimbursement of the funds Jensen has already received 
from the university and is excused from providing coverage to 
Jensen until the settlement funds are exhausted. The district 
court found that NASIC's policy, particularly its definition of 
"Other Insurance," was ambiguous and thus construed that term 
in favor of Jensen. A contract is ambiguous when a word, 
phrase, or provision in the contract has, or is susceptible of, at 
least two reasonable but conflicting interpretations or meanings.  
Wood v. Wood, 266 Neb. 580, 667 N.W.2d 235 (2003). An 
ambiguous insurance policy will be construed in favor of the 
insured. Guerrier v. Mid-Century Ins. Co., 266 Neb. 150, 663 
N.W.2d 131 (2003). Whether the language in an insurance pol
icy is ambiguous presents a question of law. Poulton v. State 
Farm Fire & Cas. Cos., 267 Neb. 569, 675 N.W.2d 665 (2004).  

The policy defined "Other Insurance" as "any reimbursement 
for or recovery of any element of Covered Loss available from 
any other source whatsoever, except gifts and donations." 
(Emphasis supplied.) The definition then goes on to include seven
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specific sources-all of which are traditional forms of insurance, 
as the term "insurance" is typically understood. See, e.g., Neb.  
Rev. Stat. § 44-102 (Reissue 1998) (defining "insurance" under 
chapter 44 of the Nebraska Revised Statutes). NASIC argues that 
the broad definition of "Other Insurance" as recovery from any 
source whatsoever captures the settlement funds Jensen received 
from the university.  

[9] Jensen argues that the term is ambiguous. To reach that con
clusion, she primarily relies on the doctrine of ejusdem generis.  
Under the ejusdem generis rule, specific words or terms modify 
and restrict the interpretation of general words or terms where 
both are used in sequence. Dykes v. Scotts Bluff Cty. Ag. Socy., 
260 Neb. 375, 617 N.W.2d 817 (2000). Applied in this context, 
our interpretation of the broad, general definition "any other 
source whatsoever" is modified by the specific words and terms 
surrounding it, notably, the specific term "Other Insurance" and 
the seven specific examples of "Other Insurance," all of which 
bear the traditional characteristics of insurance. Thus, NASIC's 
general description of "Other Insurance" as including recovery 
from any source whatsoever is restricted to include only recovery 
from any form of insurance. Jensen's settlement with the univer
sity bears none of the traditional characteristics of insurance. We 
conclude that the term "Other Insurance" is susceptible to two 
reasonable but conflicting interpretations. We construe the term in 
favor of Jensen and conclude that "Other Insurance" under sec
tion III of the NASIC policy does not include the settlement funds 
Jensen received from the university.  

CONCLUSION 
We conclude as a matter of law that NASIC is not entitled to 

subrogation because Jensen's settlement with the university did 
not fully compensate her for her loss. We further conclude that 
the settlement funds are not "Other Insurance" under section III 
of the NASIC policy. Accordingly, we affirm.  

AFFIRMED.  

WRIGHT and STEPHAN, JJ., not participating.
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RICHARD CHAPIN, DOING BUSINESS AS CHAPIN ENTERPRISES, 
APPELLEE, v. NEUHOFF BROADCASTING-GRAND ISLAND, INC., 

AN ILLINOIS CORPORATION, APPELLANT.  

684 N.W.2d 588 

Filed August 6, 2004. No. S-03-241.  

1. Directed Verdict: Evidence: Appeal and Error. When a motion for directed verdict 
made at the close of all the evidence is overruled by the trial court, appellate review 
is controlled by the rule that a directed verdict is proper only where reasonable minds 
cannot differ and can draw but one conclusion from the evidence, and the issues 
should be decided as a matter of law.  

2. Directed Verdict: Appeal and Error. In reviewing a trial court's ruling on a motion 
for directed verdict, an appellate court must treat the motion as an admission of the 
truth of all competent evidence submitted on behalf of the party against whom the 
motion is directed; such being the case, the party against whom the motion is directed 
is entitled to have every controverted fact resolved in its favor and to have the bene
fit of every inference which can reasonably be deduced from the evidence.  

3. Statutes: Judicial Construction: Legislature: Presumptions: Intent Where a statute 
has been judicially construed and that construction has not evoked an amendment, it will 
be presumed that the Legislature has acquiesced in the court's determination of the 
Legislature's intent.  

4. Statutes. The legal principle of expressio unius est exclusio alterius (the expression of 
one thing is the exclusion of the others) recognizes the general principle of statutory 
construction that an expressed object of a statute's operation excludes the statute's 
operation on all other objects unmentioned by the statute.  

Appeal from the District Court for Lancaster County: STEVEN 
D. BURNS, Judge. Reversed.  

Daniel M. Placzek and Caroline M. Cooper, of Leininger, 
Smith, Johnson, Baack, Placzek, Steele & Allen, for appellant.  

William F. Austin and Travis A. Ginest, of Erickson & 
Sederstrom, P.C., for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, and 
MCCORMACK, JJ.  

MCCORMACK, J.  
NATURE OF CASE 

This case involves the sale of the KSYZ-FM radio station in 
Grand Island, Nebraska, by Neuhoff Broadcasting-Grand 
Island, Inc. (Neuhoff), to Waitt Media (Waitt). Richard Chapin,
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doing business as Chapin Enterprises (Chapin), brought this 
action against Neuhoff, seeking compensation on the theory of 
quantum meruit for brokerage services he provided in connec
tion with the sale. A jury returned a verdict in favor of Chapin, 
prompting this appeal by Neuhoff. We reverse the judgment of 
the district court in favor of Chapin. We conclude that Chapin is 
barred from recovering any compensation for his services 
because he acted as a broker under the Nebraska Real Estate 
License Act without obtaining a real estate license.  

BACKGROUND 
Chapin has worked in the radio industry for more than 50 

years, all but a few of them as a media broker. He described a 
media broker's job as "bring[ing] together a willing buyer and a 
willing seller of a radio property." Chapin estimated that he has 
served as a broker for 75 to 100 radio station sales. His commis
sion is typically paid by the seller and is usually calculated based 
on the "Lehman Commission Formula." Under this formula, a 
broker's commission is equal to 5 percent of the first $1 million 
of the sale, 4 percent of the second $1 million, 3 percent of the 
third $1 million, 2 percent of the fourth $1 million, and 1 percent 
of everything over $4 million.  

In addition to serving as a media broker, Chapin has also 
owned radio stations in the past. He owned KSYZ-FM for sev
eral years before selling it in 1999 to Neuhoff for $5.9 million.  
After the sale was complete, Neuhoff asked Chapin to help it 
obtain other radio stations in the Grand Island area as a part of 
Neuhoff's "clustering" business strategy. Clustering involves 
forming a group of stations in a narrow geographic area, which 
offers advertising and programming advantages to the owner of 
the stations. Neuhoff was unsuccessful in its attempt to cluster 
radio stations in the area. As a result, in February or March 2000, 
Neuhoff decided to sell KSYZ-FM.  

Chapin approached several potential buyers of KSYZ-FM on 
behalf of Neuhoff to gauge their interest in its purchase, including 
Waitt. Neuhoff's asking price for KSYZ-FM was $6.9 million, 
which Waitt initially balked at. However, in July 2000, Neuhoff 
and Waitt eventually agreed upon a price of $6.6 million for the 
station. Chapin testified that during the course of negotiating the
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sale price, it was he who made the contacts back and forth 
between Neuhoff and Waitt.  

The sale of KSYZ-FM from Neuhoff to Waitt was governed 
by two documents: a local marketing agreement and a deferred 
asset purchase agreement. Chapin testified that these documents 
were drafted by Neuhoff's and Waitt's attorneys and that he 
played no part in negotiating the many specific terms included 
in them. The deferred asset purchase agreement provided that 
Waitt would initially pay Neuhoff a downpayment of $1.32 mil
lion for the station and would later pay $5.28 million upon clos
ing, for a total payment of $6.6 million. The deferred asset pur
chase agreement further included a list of assets to be conveyed 
to Waitt as a part of the sale of the station. Those assets included 
"all interests and options in real property, including, without 
limitation, real property owned in fee, by easement, by 
right-of-way or otherwise occupied pursuant to a leasehold or 
other occupancy agreement, together with any and all improve
ments, fixtures and towers located thereon." The president and 
chief executive officer of Neuhoff testified that the sale of the 
station included a tower, a studio, and a parcel of land where the 
transmitting facilities and tower are located.  

Chapin eventually became aware that Neuhoff and Waitt had 
executed the two agreements. He then contacted Neuhoff regard
ing his expected fee in a November 7, 2000, letter-the first in a 
series of letters over the next few months between Chapin and 
Neuhoff pertaining to Chapin's expected fee. When the parties 
could not reach an amicable resolution of the matter, Chapin 
filed this action against Neuhoff. The case was tried to a jury, 
which returned a verdict in favor of Chapin in the amount of 
$66,000. Judgment was entered accordingly, followed by 
Neuhoff's appeal and our movement of the appeal from the 
Nebraska Court of Appeals' docket to our own.  

ASSIGNMENTS OF ERROR 
Neuhoff assigns that the district court erred in (1) denying its 

motion for directed verdict made at the close of Chapin's case in 
chief and at the close of all the evidence, (2) admitting the expert 
testimonies of Chapin and a vice chairman at Waitt, and (3) 
excluding the expert testimony of a media broker.
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STANDARD OF REVIEW 
[1,2] When a motion for directed verdict made at the close of 

all the evidence is overruled by the trial court, appellate review 
is controlled by the rule that a directed verdict is proper only 
where reasonable minds cannot differ and can draw but one con
clusion from the evidence, and the issues should be decided as a 
matter of law. Houston v. Metrovision, Inc., 267 Neb. 730, 677 
N.W.2d 139 (2004). In reviewing a trial court's ruling on a 
motion for directed verdict, an appellate court must treat the 
motion as an admission of the truth of all competent evidence 
submitted on behalf of the party against whom the motion is 
directed; such being the case, the party against whom the motion 
is directed is entitled to have every controverted fact resolved in 
its favor and to have the benefit of every inference which can 
reasonably be deduced from the evidence. Hamilton v. Bares, 
267 Neb. 816, 678 N.W.2d 74 (2004).  

ANALYSIS 
Neuhoff argues that the district court erred in denying its 

motion for a directed verdict because Chapin was barred, as a 
matter of law, from recovering a brokerage fee for the services he 
provided in connection with the sale of KSYZ-FM. Neuhoff 
bases its argument in part upon the Nebraska Real Estate License 
Act (the Act), Neb. Rev. Stat. § 81-885.01 et seq. (Reissue 1996 
& Cum. Supp. 2000).  

Section 81-885.06 provides in part: 
No action or suit shall be instituted, nor recovery be had, 

in any court of this state by any person for compensation 
for any act done or service rendered, the doing or render
ing of which is prohibited under the Nebraska Real Estate 
License Act to other than licensed brokers, licensed asso
ciate brokers, or licensed salespersons.  

Section 81-885.02 provides, in relevant part, that 
it shall be unlawful for any person, directly or indirectly, 
to engage in or conduct, or to advertise or hold himself or 
herself out as engaging in or conducting the business, or 
acting in the capacity, of a real estate broker . . . within 
this state without first obtaining a license as such broker 
... as provided in sections 81-885.01 to 81-885.48, unless
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he or she is exempted from obtaining a license under 
section 81-885.04.  

Neuhoff argues that Chapin is barred from recovery under 
§ 81-885.06 because he engaged in actions prohibited by the 
Act, that is, he acted as a real estate broker without a license. It 
is undisputed that Chapin did not hold a real estate broker's 
license at any relevant time in this case.  

Chapin does not argue that any of the exceptions to the licen
sure requirement in § 81-885.04 apply to him, nor does the record 
support such a conclusion. Instead, he argues that he did not act 
as a broker, as that term is defined in § 81-885.01(2), thus ren
dering the Act inapplicable to this case.  

The applicable version of § 81-885.01(2) defines a broker in 
part as: 

any person who, for a fee, a commission, or any other valu
able consideration or with the intent or expectation of 
receiving the same from another, negotiates or attempts to 
negotiate the listing, sale, purchase, exchange, rent, lease, 
or option for any real estate or improvements thereon, or 
assists in procuring prospects or holds himself or herself 
out as a referral agent for the purpose of securing prospects 
for the listing, sale, purchase, exchange, renting, leasing, or 
optioning of any real estate or collects rents or attempts to 
collect rents, gives a broker's price opinion or comparative 
market analysis, or holds himself or herself out as engaged 
in any of the foregoing.  

Whether a person acted as a broker under § 81-855.01(2) was 
the issue presented in Ford v. American Medical International, 
228 Neb. 226, 422 N.W.2d 67 (1988). In that case, Michael J.  
Ford alleged the existence of an agreement between himself and 
the defendant under which Ford would be paid a fee for his ser
vices in assisting the defendant in acquiring a hospital. The acqui
sition was eventually consummated, but the defendant refused to 
pay Ford a commission. As in the present case, the defendant 
argued that Ford was barred from recovering a fee because he did 
not hold a real estate broker's license, while Ford argued that the 
Act was not applicable because he did not act as a broker.  

This court concluded that the defendant was entitled to 
summary judgment because Ford acted as a broker under
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§ 81-855.01(2). The evidence established that Ford approached 
the hospital about a possible acquisition, arranged for a meeting 
between the defendant and the hospital, and negotiated the terms 
of the acquisition. Viewing that evidence in the light most favor
able to Ford, we stated that "it seems clear that Ford is a 'person 
who . . . with the . . . expectation of receiving [a fee] from 
another, negotiate[d] or attempt[ed] to negotiate the ... sale, pur
chase, . . . or lease' of St. Joseph Hospital, and 'assist[ed] in 
procuring prospects . . . for the . . . sale, purchase, [or] leasing' 
of said hospital." Ford v. American Medical International, 228 
Neb. at 229, 422 N.W.2d at 70. We also rejected Ford's charac
terization of the acquisition of the hospital as one of an ongoing 
business in which any transfer of real estate was merely inciden
tal to the transaction. We noted that the broad language of 
§ 81-885.01(2) provided, as it does today, that a broker is one 
who negotiates, attempts to negotiate, or assists in procuring 
prospects for the sale or lease of " 'any real estate or improve
ments thereon.'" (Emphasis in original.) 228 Neb. at 230, 422 
N.W.2d at 70.  

Our holding in Ford was also applied in First Corporate Fin.  
v. Rogers, 237 Neb. 727, 467 N.W.2d 853 (1991). In that case, 
the plaintiffs aided the defendants in acquiring an ongoing 
wholesale distribution business. This court relied solely upon 
Ford and affirmed a summary judgment award in favor of the 
defendants because the plaintiffs did not hold a real estate 
license and because one of the assets acquired by the defendants 
was a leasehold interest in certain warehouse property.  

The rule of Ford v. American Medical International, supra, 
and First Corporate Fin. v. Rogers, supra, controls our decision 
here. Chapin testified that after Neuhoff decided to sell 
KSYZ-FM, he approached two potential buyers of the radio sta
tion, including Waitt. Chapin conveyed Neuhoff's asking price 
for the radio station to Waitt and subsequently conveyed Waitt's 
rejection of that offer back to Neuhoff. Chapin further testified 
that during the course of the negotiations over the sale price, it 
was he who made the contacts between Neuhoff and Waitt. These 
actions indicate that Chapin, with the expectation of receiving 
compensation, "negotiate[d] or attempt[ed] to negotiate the . . .  
sale . . . for any real estate or improvements thereon" and also
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"assist[ed] in procuring prospects . . . for the ... sale . .. of any 
real estate." See § 81-885.01(2).  

Chapin argues that he did not negotiate the sale of KSYZ-FM 
because he played no part in the negotiation and drafting of the 
two documents governing the sale. Ignoring for a moment our 
conclusion that Chapin acted as a broker by assisting in procur
ing prospects for the sale of any real estate, his own testimony 
belies his contention that he did not negotiate or assist in nego
tiating the sale of any real estate. By his own admission, Chapin 
was involved in the negotiation of one essential term of the 
agreements: the sale price.  

[3] Chapin further argues that the sale price was merely a func
tion of KSYZ-FM's "book of business" and its Federal 
Communication Commission license and was not meant to reflect 
any real estate that may have been a part of the transaction. We 
interpret this argument as advocating an abandonment of the 
bright-line rule of Ford v. American Medical International, 228 
Neb. 226, 422 N.W.2d 67 (1988). We recognize that other states 
allow business brokers who do not hold a real estate broker's 
license to receive a commission when a transaction includes some 
real estate. See, e.g., Business Brokerage Centre v. Dixon, 874 
S.W.2d 1 (Tenn. 1994) (holding that business broker, although not 
licensed real estate broker, may recover commission if real estate 
component is merely incidental to sale of entire business); 
Kazmer-Standish Consultants v. Schoeffel Instrum. Corp., 89 N.J.  
286, 445 A.2d 1149 (1982) (holding that business broker, 
although not licensed real estate broker, may recover commission 
on portion of sale of ongoing business attributable to personal 
property, even if sale includes interest in real estate). However, 
beginning with our decision in Ford v. American Medical 
International, supra, 16 years ago, it has been the law in Nebraska 
that the Act's licensure requirement for real estate brokers applies 
to transactions that involve any real estate or improvements 
thereon. We are reminded that where a statute has been judicially 
construed and that construction has not evoked an amendment, it 
will be presumed that the Legislature has acquiesced in the court's 
determination of the Legislature's intent. Dawes v. Wittrock 
Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 (2003).  
Should the Legislature disagree with our broad interpretation of
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the definition of real estate broker, it is free to make the necessary 
amendments, just as it has been for the past 16 years.  

[4] In addition, the rule of Ford v. American Medical 
International, supra, is consistent with the legal principle of 
expressio unius est exclusio alterius: the expression of one thing 
is the exclusion of the others. This legal principle recognizes the 
general principle of statutory construction that an expressed 
object of a statute's operation excludes the statute's operation on 
all other objects unmentioned by the statute. Pfizer v. Lancaster 
Cty. Bd. of Equal., 260 Neb. 265, 616 N.W.2d 326 (2000). The 
Legislature has excluded persons acting in a number of different 
capacities from the Act in § 81-885.04, but has not chosen to 
exclude business brokers negotiating the sale of an ongoing busi
ness that only incidentally includes real estate. The Legislature's 
failure to provide an exception for that situation, where it has 
expressly provided exceptions for others, indicates the 
Legislature's intent that all nonexcluded situations be subject to 
the Act. Put another way, "[w]hen a statute specifically provides 
for exceptions, items not excluded are covered by the statute." 
Knight v. Johnson, 741 S.W.2d 842, 845-46 (Mo. App. 1987).  

Section 81-885.01(2) applies to a transaction that involves the 
sale of any real estate or improvements thereon. See Ford v.  
American Medical International, supra. The sale of KSYZ-FM 
included a tower, transmitters, a studio, and a parcel of land where 
they are located. Thus, Chapin's activities fall squarely within the 
purview of § 81-885.01(2).  

CONCLUSION 
As an unlicensed real estate broker, § 81-885.06 prohibits 

Chapin from recovering compensation for the services he pro
vided to Neuhoff. Thus, we conclude that Neuhoff was entitled to 
a directed verdict as a matter of law. Given this result, it is unnec
essary to address Neuhoff's remaining assignments of error. The 
judgment of the district court is reversed.  

REVERSED.  

STEPHAN and MILLER-LERMAN, JJ., not participating.
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AUTO-OWNERS INSURANCE COMPANY, APPELLEE, V.  

HOME PRIDE COMPANIES, INC., APPELLANT, AND 

APPLETREE APARTMENTS, INC., ET AL., APPELLEES.  

684 N.W.2d 571 

Filed August 6, 2004. No. S-03-352.  

1. Summary Judgment. Summary judgment is proper when the pleadings and evidence 
admitted at the hearing disclose that there is no genuine issue as to any material fact 
or as to the ultimate inferences that may be drawn from those facts and that the mov
ing party is entitled to judgment as a matter of law.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence.  

3. Insurance: Contracts: Appeal and Error. The meaning of an insurance policy is a 
question of law, in connection with which an appellate court has an obligation to reach 
its own conclusions independently of the determination made by the lower court.  

4. Insurance: Contracts. In construing insurance policy provisions, a court must deter
mine from the clear language of the policy whether the insurer in fact insured against 
the risk involved.  

5. Insurance: Contracts: Intent: Appeal and Error. In an appellate review of an 
insurance policy, the court construes the policy as any other contract to give effect to 
the parties' intentions at the time the writing was made. Where the terms of a contract 
are clear, they are to be accorded their plain and ordinary meaning.  

6. Insurance: Contracts: Words and Phrases. An accident within the meaning of lia
bility insurance contracts includes any event which takes place without the foresight 
or expectation of the person acted upon or affected thereby.  

7. Insurance: Contracts: Liability. Faulty workmanship, standing alone, is not covered 
under a standard commercial general liability policy.  

8. Insurance: Contracts: Liability: Damages. Although a standard commercial gen
eral liability policy does not provide coverage for faulty workmanship that damages 
only the resulting work product, if faulty workmanship causes bodily injury or prop
erty damage to something other than the insured's work product, an unintended and 
unexpected event has occurred, and coverage exists.  

9. Insurance: Contracts: Proof. The burden to prove that an exclusionary clause applies 
rests upon the insurer.  

10. Insurance: Contracts: Liability. Generally speaking, the "your work" exclusions in 
a commercial general liability policy operate to prevent liability policies from insur
ing against an insured's own faulty workmanship, which is a normal risk associated 
with operating a business.  

11. Insurance: Contracts: Contractors and Subcontractors: Liability. The rationale 
behind the "your work" exclusions in a commercial general liability policy is that 
they discourage careless work by making contractors pay for losses caused by their 
own defective work, while preventing liability insurance from becoming a perform
ance bond.
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Appeal from the District Court for Douglas County: STEPHEN 
A. DAVIS, Judge. Reversed and remanded with directions.  

Andrew J. Wilson, of Walentine, O'Toole, McQuillan & 
Gordon, for appellant.  

Curtis D. Ruwe and C.J. Gatz, of Gatz, Fitzgerald, Vetter & 
Temple, for appellee Auto-Owners Insurance Company.  

Thomas M. Locher and Douglas W. Krenzer, of Locher, Cellilli, 
Pavelka & Dostal, L.L.C., and Roger W. Warren and Jeffrey C.  
Baker, of Sanders, Conkright & Warren, L.L.P., for appellees 
Certain Teed Corporation and G.S. Roofing Products Co.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

GERRARD, J.  
NATURE OF CASE 

Auto-Owners Insurance Company (Auto-Owners) instituted 
this declaratory judgment action to determine its obligations to 
its insured, Home Pride Companies, Inc. (Home Pride). The dis
trict court determined that the policy issued by Auto-Owners to 
Home Pride did not cover Home Pride's claim and granted sum
mary judgment in favor of Auto-Owners. The main issue on 
appeal is whether a standard commercial general liability (CGL) 
insurance policy covers an insured contractor for the faulty work
manship of a subcontractor that it hired.  

FACTUAL AND PROCEDURAL BACKGROUND 
Because this action is based upon an underlying action filed 

in April 2002, we digress to trace the history of the original 
action. Appletree Apartments, Inc. (Appletree), is a wholly 
owned subsidiary of J.A. Peterson Enterprises, Inc. (Peterson).  
Appletree and Peterson entered into a contract with JT Builders, 
Inc., to install new shingles on a number of Appletree's apart
ment buildings. Thereafter, JT Builders subcontracted with 
Craig Industries, Inc., to do the work. After becoming dissatis
fied with Craig Industries' work, JT Builders terminated its con
tract with Craig Industries and subcontracted the work to Home 
Pride. Home Pride then entered into a subcontract with Ron
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Hansen, doing business as Ron Hansen Construction, to install 
the shingles.  

Sometime in 1996, Ron Hansen Construction completed the 
project. Soon thereafter, Appletree began to notice problems with 
the roof. Appletree notified Home Pride of the problems, and 
after receiving what it believed to be an unsatisfactory response, 
Appletree and Peterson filed suit against Home Pride, 
JT Builders, and Craig Industries. In their petition, Appletree and 
Peterson claimed that the aforementioned parties failed to install 
the shingles in a workmanlike manner and that such faulty work
manship caused substantial and material damage to the roof 
structures and buildings. Appletree and Peterson also alleged that 
the shingles were defective and included in the action the manu
facturer of the shingles, Certain Teed Corporation, and G.S.  
Roofing Products Co., a company that merged with Certain Teed 
Corporation after Appletree purchased the shingles.  

After the suit was filed, Home Pride made a claim to its insurer, 
Auto-Owners, for coverage under its CGL policy. Pursuant to a 
reservation of rights, Auto-Owners assumed the defense of Home 
Pride. Thereafter, Auto-Owners instituted this declaratory judg
ment action against Home Pride, Appletree, Peterson, 
JT Builders, Craig Industries, Certain Teed Corporation, G.S.  
Roofing Products Co., and Ron Hansen, doing business as Ron 
Hansen Construction. Essentially, Auto-Owners claimed that the 
insurance policy did not provide coverage because the faulty 
workmanship of a subcontractor is not an "occurrence" under a 
CGL policy.  

Both Auto-Owners and Home Pride moved for summary 
judgment. The district court determined that any alleged prop
erty damage was not caused by an "occurrence" and granted 
summary judgment in favor of Auto-Owners. Home Pride filed 
a timely notice of appeal.  

ASSIGNMENT OF ERROR 
Home Pride assigns that the district court erred in determin

ing that its CGL policy did not provide coverage.  

STANDARD OF REVIEW 
[1,2] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no genuine
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issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Keys v. Guthmann, 267 Neb.  
649, 676 N.W.2d 354 (2004). In reviewing a summary judgment, 
an appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Id.  

ANALYSIS 
Broadly speaking, this appeal requires us to determine 

whether damage caused by faulty workmanship is covered under 
a standard CGL insurance policy. Although this issue has been 
frequently examined by a number of courts, it is a matter of first 
impression in Nebraska.  

[3-5] The meaning of an insurance policy is a question of law, 
in connection with which an appellate court has an obligation to 
reach its own conclusions independently of the determination 
made by the lower court. Poulton v. State Farm Fire & Cas.  
Cos., 267 Neb. 569, 675 N.W.2d 665 (2004). In construing 
insurance policy provisions, a court must determine from the 
clear language of the policy whether the insurer in fact insured 
against the risk involved. Id. In an appellate review of an insur
ance policy, the court construes the policy as any other contract 
to give effect to the parties' intentions at the time the writing 
was made. Where the terms of a contract are clear, they are to be 
accorded their plain and ordinary meaning. Id.  

As relevant here, Home Pride's policy states: 
SECTION I-COVERAGES 
COVERAGE A. BODILY INJURY AND PROP

ERTY DAMAGE LIABILITY 
1. Insuring Agreement.  
a. We will pay those sums that the insured becomes 

legally obligated to pay as damages because of "bodily 
injury" or "property damage" to which this insurance 
applies....  

b. This insurance applies to "bodily injury" and "prop
erty damage" only if:
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(1) The "bodily injury" or "property damage" is caused 
by an "occurrence" that takes place in the "coverage terri
tory" ....  

2. Exclusions.  
This insurance does not apply to: 

1. "Property damage" to "your work" arising out of it or 
any part of it and including in the "products-completed 
operations hazard".  

This exclusion does not apply if the damaged work or 
the work out of which the damage arises was performed on 
your behalf by a subcontractor.  

As an initial matter, we note that Home Pride appears to argue 
that coverage exists because the policy contains a subcontractor 
exception to the "your work," or "1," exclusion found in section 
2. We disagree. The provision Home Pride relies on is merely an 
exception to an exclusion and, therefore, incapable of providing 
coverage. See, Auto Owners Ins. Co. v. Travelers Cas. & Surety, 
227 F. Supp. 2d 1248 (M.D. Fla. 2002); Hawkeye-Security Ins.  
Co. v. Davis, 6 S.W.3d 419 (Mo. App. 1999); Lassiter Const. v.  
American States Ins., 699 So. 2d 768 (Fla. App. 1997). Stated 
otherwise, the exception contained within exclusion "I" is irrel
evant until two conditions precedent are met: (1) There is an ini
tial grant of coverage and (2) exclusion "l" operates to preclude 
coverage. See, L-J, Inc. v. Bituminous Fire and Marine, 350 S.C.  
549, 567 S.E.2d 489 (S.C. App. 2002); Kalchthaler v. Keller 
Const. Co., 224 Wis. 2d 387, 591 N.W.2d 169 (Wis. App. 1999).  
If, and only if, these two conditions are met may the subcon
tractor exception to the exclusion be applicable.  

In order to determine if coverage exists, we must first deter
mine if there was "property damage" caused by an "occurrence." 
On both accounts, Auto-Owners contends that there is not. As to 
the former, the policy states that "property damage" is "[p]hysi
cal injury to tangible property, including all resulting loss of use 
of that property" as well as "[loss of use of tangible property 
that is not physically injured." In their amended petition, 
Appletree and Peterson alleged that shingles were breaking apart 
and falling off the roofs at Appletree's apartments, resulting in
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substantial and material damage to the roof structures and build
ings. Such allegations state a cause for physical injury to tangi
ble property and, therefore, "property damage" under the policy.  
See, American Family Mut. v. American Girl, Inc., 268 Wis. 2d 
16, 673 N.W.2d 65 (2004); Kalchthaler v. Keller Const. Co., 
supra; Maryland Cas. Co. v. Reeder, 221 Cal. App. 3d 961, 270 
Cal. Rptr. 719 (1990).  

[6] At the core of Auto-Owners' appellate argument is its con
tention that faulty workmanship does not constitute an "occur
rence" under the policy. The policy defines "occurrence" as "an 
accident, including continuous or repeated exposure to substan
tially the same general harmful conditions." While the term 
"accident" is not defined in the policy, we have previously stated 
that "an accident within the meaning of liability insurance con
tracts includes any event which takes place without the foresight 
or expectation of the person acted upon or affected thereby." 
Farr v. Designer Phosphate & Premix Internat., 253 Neb. 201, 
206, 570 N.W.2d 320, 325 (1997). See, also, Sullivan v. Great 
Plains Ins. Co., 210 Neb. 846, 851, 317 N.W.2d 375, 379 (1982) 
(accident is "'an unexpected happening without intention or 
design,'" quoting 45 C.J.S. Insurance § 829 (1946)); City of 
Kimball v. St. Paul Fire & Marine Ins. Co., 190 Neb. 152, 154, 
206 N.W.2d 632, 634 (1973) ("[tjhe word 'accident' as used in 
liability insurance is a more comprehensive term than 'negli
gence' and in its common signification the word means an unex
pected happening without intention").  

Whether faulty workmanship fits within the aforementioned 
definition of accident is a difficult question, and courts have 
answered it in a variety of ways. For example, a relatively small 
number of courts have determined that the damage that occurs as 
a result of faulty or negligent workmanship constitutes an accident, 
so long as the insured did not intend for the damage to occur. See, 
Fidelity & Deposit of Maryland v. Hartford Cas., 189 F. Supp. 2d 
1212 (D. Kan. 2002); Joe Banks Drywall v. Transcont. Ins. Co., 
753 So. 2d 980 (La. App. 2000); Erie Ins. Exchange v. Colony Dev.  
Corp., 136 Ohio App. 3d 406, 736 N.E.2d 941 (1999).  

However, the majority of courts have determined that faulty 
workmanship is not an accident and, therefore, not an occur
rence. See, e.g., Lenning v. Commercial Union Ins. Co., 260 F.3d
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574, 583 (6th Cir. 2001) ("there is no 'occurrence' to the extent 
[a] complaint alleges property damage arising out of defective or 
faulty craftsmanship"); J.Z.G. Resources, Inc. v. King, 987 F.2d 
98 (2d Cir. 1993) (defective workmanship, standing alone, is not 
occurrence); Pursell Const. v. Hawkeye-Security Ins., 596 
N.W.2d 67, 71 (Iowa 1999) ("defective workmanship standing 
alone, that is, resulting in damages only to the work product 
itself, is not an occurrence under a CGL policy"); L-J, Inc. v.  
Bituminous Fire and Marine, 350 S.C. 549, 556, 567 S.E.2d 489, 
493 (S.C. App. 2002) ("faulty workmanship, standing alone, 
does not constitute an 'accident' and cannot therefore be an 
'occurrence' "); State Farm Fire and Cas. Co. v. Tillerson, 334 
Ill. App. 3d 404, 409, 777 N.E.2d 986, 991, 268 Ill. Dec. 63, 68 
(2002) ("[wlhere the defect is no more than the natural and ordi
nary consequences of faulty workmanship, it is not caused by an 
accident"); Radenbaugh v. Farm Bureau, 240 Mich. App. 134, 
610 N.W.2d 272 (2000); Heile v. Herrmann, 136 Ohio App. 3d 
351, 736 N.E.2d 566 (1999); U.S. Fidelity & Guar. v. Advance 
Roofing, 163 Ariz. 476, 788 P.2d 1227 (Ariz. App. 1989).  

[7] Although it is clear that faulty workmanship, standing 
alone, is not covered under a standard CGL policy, it is impor
tant to realize that there are two different justifications for this 
rule. On the one hand, the rule has been justified on public pol
icy grounds, primarily on the long-founded notion that the cost 
to repair and replace the damages caused by faulty workmanship 
is a business risk not covered under a CGL policy. See, Nas Sur 
Group v. Precision Wood Products, Inc., 271 F. Supp. 2d 776 
(M.D.N.C. 2003); LaMarche v. Shelby Mut. Ins. Co., 390 So. 2d 
325 (Fla. 1980). Today, the business risk rule is part of standard 
CGL policies in the form of "your work" exceptions to cover
age. Therefore, the business risk rule does not serve as an initial 
bar to coverage, but, rather, as a potential exclusion, via the 
"your work" exclusions, if an initial grant of coverage is found.  
See, American Family Mut. v. American Girl, Inc., 268 Wis. 2d 
16, 673 N.W.2d 65 (2004); Erie Ins. Exchange v. Colony Dev.  
Corp., supra.  

On the other hand, rather than relying on the business risk 
rule, a majority of courts have determined that faulty workman
ship, standing alone, is not covered under a CGL policy because,
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as a matter of policy interpretation, "[t]he fortuity implied by ref
erence to accident or exposure is not what is commonly meant by 
a failure of workmanship." McAllister v. Peerless Ins. Co., 124 
N.H. 676, 680, 474 A.2d 1033, 1036 (1984). See, also, J.Z.G.  
Resources, Inc. v. King, supra; Pursell Const. v. Hawkeye
Security Ins., supra; Heile v. Herrmann, supra; R.N. Thompson 
& Associates v. Monroe Guar, 686 N.E.2d 160 (Ind. App. 1997); 
Indiana Ins. Co. v. Hydra Corp., 245 Ill. App. 3d 926, 615 
N.E.2d 70 (1993); U.S. Fidelity & Guar v. Advance Roofing, 
supra. Because the majority rule is based on an actual interpre
tation of policy language, as opposed to a mere exposition of pol
icy, and comports with our prior definitions of the term "acci
dent," we believe that it represents the better rule. See id.  
Consequently, we conclude that faulty workmanship, standing 
alone, is not covered under a standard CGL policy because it is 
not a fortuitous event.  

[8] Important here, although faulty workmanship, standing 
alone, is not an occurrence under a CGL policy, an accident 
caused by faulty workmanship is a covered occurrence. See, e.g., 
J.Z.G. Resources, Inc. v. King, 987 F.2d 98 (2d Cir. 1993); Wm. C.  
Vick Const. Co. v. Pennsylvania Nat. Mut., 52 F. Supp. 2d 569 
(E.D.N.C. 1999); Pursell Const. v. Hawkeye-Security Ins., 596 
N.W.2d 67 (Iowa 1999); High Country Assocs. v. N.H. Ins. Co., 
139 N.H. 39, 648 A.2d 474 (1994); L-J, Inc. v. Bituminous Fire 
and Marine, 350 S.C. 549, 567 S.E.2d 489 (S.C. App. 2002); 
Radenbaugh v. Farm Bureau, 240 Mich. App. 134, 610 N.W.2d 
272 (2000); Heile v. Herrmann, 136 Ohio. App. 3d 351, 736 
N.E.2d 566 (1999); Kalchthaler v. Keller Const. Co., 224 Wis. 2d 
387, 591 N.W.2d 169 (Wis. App. 1999); Auto Owners Ins. v. Tripp 
Const., Inc., 737 So. 2d 600 (Fla. App. 1999); Pekin Ins. v.  
Richard Marker Associates, 289 Ill. App. 3d 819, 682 N.E.2d 362, 
224 Ill. Dec. 801 (1997); U.S. Fidelity & Guar v. Advance 
Roofing, 163 Ariz. 476, 788 P.2d 1227 (Ariz. App. 1989). Stated 
otherwise, although a standard CGL policy does not provide cov
erage for faulty workmanship that damages only the resulting 
work product, if faulty workmanship causes bodily injury or prop
erty damage to something other than the insured's work product, 
an unintended and unexpected event has occurred, and coverage 
exists. See, High Country Assocs. v. N.H. Ins. Co., supra; L-J, Inc.
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v. Bituminous Fire and Marine, supra; Radenbaugh v. Farm 
Bureau, supra; Kalchthaler v. Keller Const. Co., supra.  

For example, in L-J, Inc. v. Bituminous Fire and Marine, 
supra, a subcontractor was hired to clear, grub, grade, and con
struct the subbase for a road construction project. The subcon
tractor failed to remove a number of tree stumps in the roadbed 
and moisture seeped into the road base, deteriorating the road.  
After stating the general rule that "faulty workmanship, stand
ing alone, does not constitute an 'accident' and cannot therefore 
be an 'occurrence,'" the court noted faulty workmanship that 
causes an accident is covered under a standard CGL policy. Id.  
at 556, 567 S.E.2d at 493.  

[H]ad the pavement not failed and [the developer] brought 
an action to recover the cost of removing the tree stumps 
from the roadbed, the defective work, standing alone, would 
not have been "property damage" or an "occurrence" under 
the policy. The damages, however, extend beyond the cost of 
removing the tree stumps because the failure to properly 
compact the roadbed led to property damage, namely, the 
failure of the road surfaces. These remote damages were an 
"accident" not expected or intended by the insured.  

Id. at 556-57, 567 S.E.2d at 493.  
Similarly, in High Country Assocs. v. N.H. Ins. Co., supra, a 

homeowners' association sued the builders of a number of con
dominiums for negligently constructing the condominiums 
exterior walls. Initially, the court noted the rule that claims for 
faulty workmanship, standing alone, do not constitute an 
"occurrence" within the meaning of a CGL policy. Id. The court 
then went on to point out that the homeowners' association's 
petition not only requested compensation to repair and replace 
the poorly constructed exterior walls, but also requested com
pensation for the water damage that allegedly occurred as a 
result of the builders' faulty workmanship, including decay of 
the sheathing, harm to the structural studding, loss of structural 
integrity, and damage to the vertical siding. Id. Determining that 
these consequential damages constituted accidental damage to 
property other than the insured's own work product, the court 
held that the homeowners' association had made out a claim for 
property damage caused by an occurrence and that therefore, the
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insurer was obligated to provide coverage for the insured 
builder. Id.  

In the instant case, Appletree and Peterson alleged that 
JT Builders, through its subcontractors Craig Industries and 
Home Pride (hereinafter contractors), negligently installed shin
gles on a number of apartments, which caused the shingles to fall 
off. Additionally, the amended petition alleged that as a conse
quence of the faulty work, the roof structures and buildings have 

experienced substantial damage. This latter allegation represents 
an unintended and unexpected consequence of the contractors' 
faulty workmanship and goes beyond damages to the contractors' 
own work product. Therefore, the amended petition properly 
alleged an occurrence within the meaning of the insurance policy.  

[9] Because Appletree and Peterson's amended petition alleges 
property damage caused by an occurrence, the policy provides an 
initial grant of coverage. Therefore, we now turn to the policy 
exclusions. Under established law, the burden to prove that an 
exclusionary clause applies rests upon the insurer. See Farmers 
Mut. Ins. Co. v. Kment, 265 Neb. 655, 658 N.W.2d 662 (2003). On 
appeal, Auto-Owners contends that coverage is excluded by 
exclusions "n(2)" and "n(3)." These exclusions state: 

SECTION I-COVERAGES 
COVERAGE A. BODILY INJURY AND PROPERTY 

DAMAGE LIABILITY 

2. Exclusions.  
This insurance does not apply to: 

n. Damages claimed for any loss, cost or expense 
incurred by you or others for the loss of use, withdrawal, 
recall, inspection, repair, replacement, adjustment, removal 
or disposal of: 

(2) "Your work"; or 
(3) "Impaired property"; 

if such . .. work or property is withdrawn or recalled from 

the market or from use by any person or organization because 
of a known or suspected defect, deficiency, inadequacy or 
dangerous condition in it.
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[10,11] Generally speaking, the "your work" exclusions, of 
which "n(2)" is one, operate to prevent liability policies from 
insuring against an insured's own faulty workmanship, which is a 
normal risk associated with operating a business. See, American 
Family Mut. v. American Girl, Inc., 268 Wis. 2d 16, 673 N.W.2d 
65 (2004); Employers Mut. Cas. Co. v. Pires, 723 A.2d 295 (R.I.  
1999); Knutson Const. Co. v. St. Paul Fire & Marine Ins., 396 
N.W.2d 229 (Minn. 1986); Weedo v. Stone-E-Brick, Inc., 81 N.J.  
233, 405 A.2d 788 (1979); Sapp v. State Farm Fire & Cas. Co., 
226 Ga. App. 200, 486 S.E.2d 71 (1997). Essentially, the ration
ale behind the "your work" exclusions is that they discourage 
careless work by making contractors pay for losses caused by 
their own defective work, while preventing liability insurance 
from becoming a performance bond. See, Fireguard Sprinkler 
Systems v. Scottsdale Ins., 864 F.2d 648 (9th Cir. 1988); Knutson 
Const. v. St. Paul Fire & Marine Ins., supra; Weedo v. Stone-E
Brick, Inc., supra; U.S. Fidelity & Guar v. Advance Roofing, 163 
Ariz. 476, 788 P.2d 1227 (Ariz. App. 1989); C. D. Walters Const.  
Co. v. Fireman's Ins. Co., 281 S.C. 593, 316 S.E.2d 709 (S.C.  
App. 1984).  

In the instant case, exclusion "n(2)" does not serve to exclude 
Appletree and Peterson's damage claim because their claim 
extends beyond the cost to simply repair and replace the con
tractors' work, i.e., to reshingle the roofs. As previously noted, 
Appletree and Peterson alleged that the contractors' faulty work
manship resulted in substantial damage to the roof structures and 
buildings. Therefore, their claimed damages to the roof structure 
and buildings fall outside of the exclusion. See, Standard Fire 
Ins. Co. v. Chester O'Donley, 972 S.W.2d 1 (Tenn. App. 1998) 
(noting that "your work" exclusion does not apply to claims 
involving losses resulting from failure of insured's work); Glens 
Falls Ins. v. Donmac Golf Shaping, 203 Ga. App. 508, 417 S.E.2d 
197 (1992).  

Similarly, in regard to exclusion "n(3)," the policy states that 
property is not "impaired" unless it is capable of being restored 
by the "repair, replacement, adjustment or removal of . . . 'your 
work'; or ... [y]our fulfilling the terms of the contract or agree
ment." Therefore, because damage to the roof structures and 
buildings cannot be repaired or restored by simply reshingling
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the apartment roofs, they are not "impaired property" within the 
meaning of exclusion "n(3)." See, Federated Mut. Ins. Co. v.  
Grapevine Excavation, 197 F.3d 720 (5th Cir. 1999).  
Consequently, exclusion "n(3)" is inapplicable.  

CONCLUSION 
For the foregoing reasons, we conclude that Auto-Owners has 

a duty to defend Home Pride, and to the extent that Home Pride 
may be found liable for the resulting damage to the roof struc
tures and the buildings, Auto-Owners is obligated to provide cov
erage. The district court erred in granting summary judgment in 
favor of Auto-Owners and in not granting summary judgment in 
favor of Home Pride. The judgment entered in favor of 
Auto-Owners and against Home Pride is reversed, and the dis
trict court is directed to enter judgment in favor of Home Pride 
consistent with this opinion.  

REVERSED AND REMANDED WITH DIRECTIONS.  

ROBERT CAVE, DOING BUSINESS AS CAR MART, A SOLE 

PROPRIETORSHIP, APPELLANT AND CROSS-APPELLEE, V.  

ALFRED L. REISER, APPELLEE, AND JERALD J. REISER, 

APPELLEE AND CROSS-APPELLANT.  

684 N.W.2d 580 

Filed August 6, 2004. No. S-03-391.  

I. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 
has an obligation to resolve the questions independently of the conclusion reached by 
the trial court.  

2. Motions for New Trial: Appeal and Error. Under Neb. Rev. Stat. § 25-1912.01(1) 
(Reissue 1995), a motion for a new trial is not a prerequisite to obtaining appellate 
review of any issue upon which the ruling of the trial court appears in the record.  

3. Judgments: Liens: Abatement, Survival, and Revival: Time. Under Neb. Rev. Stat.  

§ 25-1515 (Cum. Supp. 2002), a judgment becomes dormant and ceases to be a lien 

upon real estate when an execution is not sued out within 5 years after the date of entry 

of the judgment or if 5 years have intervened between the date of the last execution 

issued on the judgment and the time of suing out another writ of execution.  

4. Judgments: Abatement, Survival, and Revival: Time. Under Neb. Rev. Stat.  

§ 25-1420 (Reissue 1995), if a judgment becomes dormant, it may be revived, so long as 

the action to revive the judgment is commenced within 10 years after it became dormant.
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5. Judgments: Abatement, Survival, and Revival. A proceeding for revival of a judg
ment is not the commencement of an action but is a continuation of the suit in which 
the judgment was rendered.  

6. : _ . An order of revivor is a mere continuation of the original action and con

tinues the vitality of the original judgment with all of its incidents from the time of 
its rendition.  

7. _ : _ . The court cannot retry the merits of the original suit in the revivor 

proceedings.  
8. _ : _ . The only defenses available against an application to revive are (1) there 

is no judgment to revive, (2) the purported judgment is void, and (3) the judgment was 
paid or otherwise discharged.  

9. Judgments: Jurisdiction. A judgment entered without personal jurisdiction is void.  
10. Judgments: Abatement, Survival, and Revival: Jurisdiction: Evidence. While a 

defendant in revival proceedings may not use extrinsic evidence to relitigate the mer
its of the case, the defendant can introduce extrinsic evidence to show that the origi
nal judgment was void because the court entered it without jurisdiction.  

11. Attorney and Client. A litigant is not responsible for the acts of an unauthorized 
attorney.  

12. Attorney and Client: Judgments. When a person has never hired an attorney, but 
the attorney appears in court purporting to represent the person, then all of the acts of 
the attorney are void and the judgment based on those acts is void.  

13. Attorney and Client: Presumptions: Proof. When an attorney appears in an action 
as the representative of a party to the action, the presumption of the law is that he 
appears by the authority of the party whom he assumes to represent; but this pre
sumption is prima facie only and may be rebutted by proof that the appearance was 
without such authority.  

14. _ : _ : _ . The presumption that the appearance of an attorney was authorized 
must be overcome by clear and convincing evidence.  

15. Jurisdiction. Jurisdiction is a question for the court, not the jury, even when the court 
must resolve factual disputes to determine the jurisdictional question.  

16. Judgments: Abatement, Survival, and Revival: Juries. A defendant in revival pro
ceedings does not have the right to have a jury decide whether the original judgment 
was entered without personal jurisdiction.  

Appeal from the District Court for Lancaster County, KAREN 

FLOWERS, Judge, on appeal thereto from the County Court for 
Lancaster County, JAMES L. FOSTER, Judge. Judgment of District 
Court affirmed.  

Mary C. Wickenkamp for appellant.  

Brian S. Kruse, of Rembolt, Ludtke & Berger, L.L.P., for 
appellee Jerald J. Reiser.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.
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CONNOLLY, J.  
The appellant, Robert Cave, doing business as Car Mart, seeks 

to revive a judgment against the appellee Jerald J. Reiser. Jerald 
contends that the judgment is void because he was not properly 
served and an attorney who entered a general appearance on his 
behalf lacked the authority to do so. The main issue is whether 
Jerald can introduce extrinsic evidence to show that the judgment 
was void. The county court revived the judgment. Jerald 
appealed to the district court, which reversed, and remanded for 
a new trial. We affirm.  

BACKGROUND 

ORIGINAL JUDGMENT 
In 1987, Cave filed a petition in Lancaster County Court, 

naming Alfred L. Reiser and "Jerold J. Reiser" as individual 
defendants; Alfred is Jerald's brother. Cave alleged that Alfred 
and Jerald had breached a contract.  

The praecipe for summons attached to the petition requested 
that the sheriff make personal service on Alfred and Jerald and 
gave their address as "4210 Adams St., Lincoln, NE 68504." It 
is undisputed that Alfred lived at this address and was served.  
Jerald, however, claims that at the time, he lived at a different 
address, and that he was never served.  

On February 5, 1988, an attorney filed an answer and coun
terclaim, purportedly on behalf of both Alfred and Jerald. Jerald 
claims that he never spoke with the attorney, employed her, or 
authorized her to make appearances or filings on his behalf. He 
also points out that on the answer and counterclaim, his first 
name is misspelled.  

Following a bench trial, the court entered judgment for Cave.  
The judgment became dormant in 1993. Jerald claims that he 
did not learn about the lawsuit or the outstanding judgment until 
the revival proceedings.  

REVIVAL PROCEEDINGS 
In 2001, Cave filed an application for an order of revivor in 

Lancaster County Court, and the court conditionally revived the 
judgment. Both Alfred and Jerald received notice of the condi
tional revival order. Alfred responded by filing a suggestion in
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bankruptcy; Jerald filed an answer, in which he alleged that the 
judgment had been obtained without proper service of summons 
or an appearance on his part. He also requested a jury trial.  

The county court initially granted Jerald's request for a jury 
trial. Later, however, the court reversed its decision and denied 
a jury trial.  

At the hearing before the county court, the judge took judicial 
notice of the record. In addition, Jerald testified that he was 
never served, he had no knowledge of the lawsuit, and the attor
ney who appeared on his behalf was not authorized to do so.  

The county court found that service had been defective, but 
concluded that Jerald's testimony by itself was not enough to 
rebut the presumption that he had authorized the attorney to 
appear on his behalf. Accordingly, the county court entered an 
order reviving the judgment.  

Jerald appealed to the district court. The district court reversed, 
and remanded for a new trial, reasoning as follows: 

The [county] court found that service on Jerald Reiser 
was defective but that the testimony of the Defendant by 
itself is not enough to overcome the presumption that [the 
attorney] appeared for him when the judgment was entered.  
The essence of the County Court's order is that, as a matter 
of law, to overcome the presumption, the Defendant must 
present witnesses (or perhaps other evidence) that corrobo
rates his testimony. I find that the County Court was in error 
in so ruling. The Defendant's testimony alone, if believed, 
is legally sufficient to overcome the presumption raised by 
the record.  

ASSIGNMENTS OF ERROR 
Cave assigns that the district court erred in reversing the county 

court's order. In addition, Cave contends that the district court 
lacked jurisdiction because Jerald did not file a motion for a new 
trial in the county court before he appealed to the district court.  

On cross-appeal, Jerald assigns that the district court erred in 
(1) remanding the case to the county court instead of determining 
that the judgment was void and (2) failing to rule that Jerald was 
entitled to a jury trial.
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STANDARD OF REVIEW 
[1] When reviewing questions of law, an appellate court has an 

obligation to resolve the questions independently of the conclu
sion reached by the trial court. Demerath v. Knights of Columbus, 
ante p. 132, 680 N.W.2d 200 (2004).  

ANALYSIS 
MOTION FOR NEW TRIAL 

As an initial manner, Cave argues that an appellate court can
not consider an issue decided by a trial court unless the appeal
ing party raised the issue in a motion for a new trial before the 
trial court. He argues that because Jerald did not move for a new 
trial in the county court, the district court could not consider 
Jerald's appeal. Cave further contends that we should dismiss 
Jerald's cross-appeal for the same reason.  

[2] Cave's argument has no merit. Under Neb. Rev. Stat.  
§ 25-1912.01(1) (Reissue 1995), "[a] motion for a new trial shall 
not be a prerequisite to obtaining appellate review of any issue 
upon which the ruling of the trial court appears in the record." 
Here, the county court's ruling on the issues raised by Jerald in 
his appeal to the district court appear in the record, and therefore 
Jerald was not required to move for a new trial as a prerequisite 
to obtaining appellate relief. See State v. Wright, 220 Neb. 847, 
374 N.W.2d 26 (1985).  

EXTRINSIC EVIDENCE TO IMPEACH JUDGMENT 

IN REVIVAL PROCEEDINGS 

[3,4] Under Neb. Rev. Stat. § 25-1515 (Cum. Supp. 2002), a 
judgment becomes dormant and ceases to be a lien upon real 
estate when an execution is not sued out within 5 years after the 
date of entry of the judgment or if 5 years have intervened 
between the date of the last execution issued on the judgment 
and the time of suing out another writ of execution. Under Neb.  
Rev. Stat. § 25-1420 (Reissue 1995), if a judgment becomes dor
mant, it may be revived, so long as the action to revive the judg
ment is commenced within 10 years after it became dormant.  

[5-8] However, a proceeding for revival of a judgment is not 
the commencement of an action but is a continuation of the suit 
in which the judgment was rendered. Mousel Law Firm v. The
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Townhouse, Inc., 259 Neb. 113, 608 N.W.2d 571 (2000). An 
order of revivor is a mere continuation of the original action and 
continues the vitality of the original judgment with all of its inci
dents from the time of its rendition. Id. The court, however, can
not retry the merits of the original suit in the revivor proceedings.  
See, Krause v. Long, 109 Neb. 846, 192 N.W. 729 (1923); St.  
Paul Harvester Co. v. Mahs, 82 Neb. 336, 117 N.W. 702 (1908).  
Rather, the only defenses available against an application to 
revive are (1) there is no judgment to revive, (2) the purported 
judgment is void, and (3) the judgment was paid or otherwise 
discharged. See, Gergen v. The Western Union Life Ins. Co., 149 
Neb. 203, 30 N.W.2d 558 (1948); Baker Steel & Machinery Co.  
v. Ferguson, 137 Neb. 578, 290 N.W. 449 (1940).  

[9] Jerald claims that the judgment was void because the court 
never attained personal jurisdiction over him. A judgment 
entered without personal jurisdiction is void. See, In re Interest 
of William G., 256 Neb. 788, 592 N.W.2d 499 (1999); Enewold v.  
Olsen, 39 Neb. 59, 64, 57 N.W. 765, 766 (1894) ("personal judg
ment rendered against a defendant without notice to him, or an 
appearance by him, is without jurisdiction, and is utterly and 
entirely void"); Eaton v. Hasty, 6 Neb. 419 (1877) (holding that 
when personal jurisdiction is based on general appearance made 
by attorney who was not authorized to make appearance, judg
ment is void). To support his contention that the judgment was 
void, Jerald offered extrinsic evidence-his own testimony that 
he was never served and that the attorney who purported to enter 
a general appearance on his behalf lacked the authority to do so.  
Cave, however, contends that a defendant in revival proceedings 
must stay within the judgment record and therefore cannot offer 
extrinsic evidence to prove that the original judgment was void 
for lack of jurisdiction. According to Cave, Jerald's remedy was 
to bring a suit in equity to vacate the judgment. To resolve the 
issue, we review the history of revival proceedings in Nebraska.  

At common law, a writ of scire facias was the appropriate 
method for reviving a dormant judgment. See Eaton v. Hasty, 
supra. The writ required the defendant to show cause why the 
dormant judgment should not be revived. See Black's Law 
Dictionary 1347 (7th ed. 1999). When a plaintiff invoked scire 
facias to revive a judgment, the defendant was limited to two
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defenses: (1) payment and satisfaction of the judgment and (2) nul 
tiel record. See, McCormick v. Carey, 62 Neb. 494, 87 N.W. 172 
(1901); Bank of Eau Claire v. Reed,-232 Ill. 238, 83 N.E. 820 
(1908). Nul tiel record was a common-law plea which alleged 
"(1) that there is no such Record at all in existence, or (2) a 
Variance, the Record being Different from that Declared on by the 
Plaintiff, or (3) that the Judgment is Void on the Face of the 
Record." (Emphasis supplied.) Joseph H. Koffler & Alison Reppy, 
Handbook of Common Law Pleading § 264 at 505 (1969). Thus, 
the defendant could not use extrinsic evidence to show that the 
judgment was entered without jurisdiction. See, Bank of Eau 
Claire, supra; Simpson v. Watson, 15 Mo. App. 425 (1884).  

Nebraska's statutory revival scheme supplanted the writ of 
scire facias as the means for reviving a judgment. See, Lashmett 
v. Prall, 83 Neb. 732, 120 N.W. 206 (1909); Wright v. Sweet, 10 
Neb. 190, 4 N.W. 1043 (1880). But the statute is silent on 
defenses. Some of our early cases suggested-but did not 
expressly hold-that a defendant's defenses were identical to 
those in scire facias proceedings and that thus the defendant could 
not use extrinsic evidence to show that the judgment was void for 
lack of jurisdiction. McCormick, supra; Wright, supra. But our 
practice departed from the language in our decisions. For exam
ple, in Johnson v. Carpenter, 77 Neb. 49, 108 N.W. 161 (1906), 
the return of summons in the original action recited that a certi
fied copy of the summons had been left at the defendant's usual 
place of abode. In the revival proceedings, we allowed the defend
ant to introduce affidavits showing that when he was served, he 
did not live at the address where the copy of the summons was 
left. Similarly, in St. Paul Harvester Co. v. Mahs, 82 Neb. 336, 
117 N.W. 702 (1908), we affirmed a denial of revival based on 
extrinsic evidence showing that the defendant had not been 
served, even though the judgment record contained a sheriff's 
return of service reciting that service had been made.  

[10] Johnson, supra, and St. Paul Harvester Co., supra, 
demonstrated that Nebraska adopted a more lenient attitude 
toward allowing extrinsic evidence in revival proceedings than 
what was allowed in scire facias proceedings. Thus, while a 
defendant in revival proceedings may not use extrinsic evidence 
to relitigate the merits of the case, the defendant can introduce
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extrinsic evidence to show that the original judgment was void 
because the court entered it without jurisdiction. Thus, the district 
court did not err in ruling that the county court could consider 
Jerald's extrinsic evidence.  

JUDGMENT VOID AS MATTER OF LAW 
The county court allowed Jerald to testify that he was never 

served, did not know about the lawsuit, and had not authorized 
the actions of the attorney who purported to make a general 
appearance on his behalf. In its ruling, the county court deter
mined that Jerald had not been served, but also determined that 
as a matter of law, Jerald needed more than his own testimony to 
establish that the attorney's appearance had been unauthorized.  
The district court decided that the county court had erred in rul
ing that as a matter of law, Jerald's testimony alone could not 
overcome the presumption that he had authorized the attorney's 
appearance. The court remanded for a new trial. On cross-appeal, 
Jerald contends that based on the evidentiary record, we should 
decide that as a matter of law, the attorney's appearance was 
unauthorized. We disagree.  

[11-14] A litigant is not responsible for the acts of an unautho
rized attorney. Welch v. Welch, 246 Neb. 435, 519 N.W.2d 262 
(1994). Thus, when a person has never hired an attorney, but the 
attorney appears in court purporting to represent the person, then 
all of the attorney's acts are void and the judgment based on those 
acts is void. See id. When an attorney appears in an action as the 
representative of a party to the action, the presumption of the law 
is that he appears by the authority of the party whom he assumes 
to represent; but this presumption is prima facie only and may be 
rebutted by proof that the appearance was without such authority.  
Vorce v. Page, 28 Neb. 294,44 N.W. 452 (1889). The presumption 
that the appearance of an attorney was authorized must be over
come by clear and convincing evidence. See Winters v. Means, 25 
Neb. 241, 246, 41 N.W. 157, 159 (1888) (holding that want of 
authority to appear "should be clearly made to appear").  

Jerald was the only person who testified at trial. His testimony, 
if believed, would have been sufficient to overcome the presump
tion that the attorney's appearance was authorized. But this case 
ultimately turns on whether Jerald's testimony was credible. The
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county court did not determine whether it believed Jerald, and, 
because we have only a cold record, we are not able to evaluate 
Jerald's credibility. Thus, we refuse to decide this case as a mat
ter of law and agree with the district court's decision to remand 
for a new trial.  

JURY TRIAL 

On cross-appeal, Jerald also claims that the county court erred 
in refusing to grant him a jury trial. Although Jerald made this 
argument to the district court, the court did not address it. We 
conclude, however, that the county court did not err in denying 
Jerald a jury trial.  

[15,16] In support of his claim that he is entitled to a jury trial, 
Jerald relies on Farak v. First Nat. Bank of Schuyler, 67 Neb. 463, 
93 N.W. 682 (1903). In Farak, we held that in revival proceed
ings, when the defendant alleges as a defense that the judgment 
has been paid or otherwise satisfied, the parties have the right to 
have the issue determined by a jury. See, also, McConnick v.  
Carey, 62 Neb. 494, 87 N.W. 172 (1901); Broadwater v.  
Foxworthy, 57 Neb. 406, 77 N.W. 1103 (1899). But this case does 
not involve the issue of payment; rather, the question is whether 
the judgment was void because the court lacked personal juris
diction. Jurisdiction is a question for the court, not the jury. Miller 
v. Walter, 247 Neb. 813, 530 N.W.2d 603 (1995). And this is true 
even when the court must resolve factual disputes to determine 
the jurisdictional question. Thus, Jerald does not have the right to 
have a jury decide whether the original judgment was entered 
without personal jurisdiction. Cf. Montgomery v. USS Agri
Chemical Div., 155 Ga. App. 189, 270 S.E.2d 362 (1980) (hold
ing that in motion to set aside default judgment, defendant was 
not entitled to jury trial on issue whether judgment was void 
because it was entered without personal jurisdiction).  

CONCLUSION 
Jerald was not precluded from offering extrinsic evidence to 

show that the original judgment was void for lack of personal 
jurisdiction. Nor did the district court err in remanding for a new 
trial. We have also considered Jerald's motion for sanctions and 
have decided that it should be denied.  

AFFIRMED.
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DONALD SCOTT SCURLOCKE, PERSONAL REPRESENTATIVE 

OF THE ESTATE OF DONALD Rov SCURLOCKE, DECEASED, 
APPELLANT, v. GREGORY HANSEN, APPELLEE.  

684 N.W.2d 565 

Filed August 6, 2004. No. S-03-442.  

1. Appeal and Error. An appellate court will not consider an issue on appeal that was 
not presented to or passed upon by the trial court.  

2. _ . To be considered by an appellate court, an alleged error must be both specifi
cally assigned and specifically argued in the brief of the party asserting the error.  

3. Directed Verdict: Appeal and Error. In reviewing a trial court's ruling on a motion 
for directed verdict, an appellate court must treat the motion as an admission of the 
truth of all competent evidence submitted on behalf of the party against whom the 
motion is directed; such being the case, the party against whom the motion is directed 
is entitled to have every controverted fact resolved in its favor and to have the bene
fit of every inference which can reasonably be deduced from the evidence.  

4. Trial: Expert Witnesses: Appeal and Error. A trial court's ruling in receiving or 
excluding an expert's testimony which is otherwise relevant will be reversed only 
when there has been an abuse of discretion.  

5. Expert Witnesses. Expert testimony should not be received if it appears the witness 
is not in possession of such facts as will enable him or her to express a reasonably 
accurate conclusion, as distinguished from a mere guess or conjecture.  

6. Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi
dence only when reasonable minds cannot differ and can draw but one conclusion 
from the evidence, that is to say, when an issue should be decided as a matter of law.  

Appeal from the District Court for Douglas County: J.  
MICHAEL COFFEY, Judge. Affirmed.  

Michael B. Kratville for appellant.  

Patrick E. Brookhouser, Jr., of McGrath, North, Mullin & 
Kratz, P.C., L.L.O., for appellee.  

HENDRY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 
and MILLER-LERMAN, JJ.  

PER CURIAM.  
NATURE OF CASE 

Donald Roy Scurlocke sued Gregory Hansen seeking to 
recover for damage to trees on his property which allegedly 
occurred while Hansen was making preparations for the 
construction of a fence between their properties. Prior to trial,
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Scurlocke died; however, the action was revived in the name of 
Scurlocke's personal representative, Donald Scott Scurlocke.  
Thus, when we refer to "Scurlocke" hereinafter, all such refer
ences shall be to Donald Scott Scurlocke. The Douglas County 
District Court sustained Hansen's motion for directed verdict 
and dismissed Scurlocke's petition. Scurlocke appeals.  

FACTS 
The petition which initiated this action alleged that Hansen 

had destroyed and/or removed hundreds of trees from the 
Scurlocke property and destroyed a fence that separated their 
adjacent properties. The petition further alleged that Hansen's 
actions caused special damages of approximately $29,390 to the 
trees and an unknown value to the fence. The petition also 
asserted that under Neb. Rev. Stat. § 25-2130 (Reissue 1995), 
which version was in effect at the time the alleged destruction 
occurred, any damages awarded should be trebled.  

Hansen filed a motion for summary judgment, which the dis
trict court sustained in part on the claim for treble damages, 
finding that § 25-2130 was unconstitutional under Abel v.  
Conover, 170 Neb. 926, 104 N.W.2d 684 (1960). The court 
denied the motion as to the sufficiency of the causation and 
damages. Scurlocke subsequently filed a third amended petition 
which did not include a request for treble damages.  

Prior to trial, Hansen filed a motion in limine asking the district 
court to exclude all testimony by James Slater, a retired arborist 
who was to be called as an expert by Scurlocke. At a hearing on 
the motion, Slater testified that an arborist prunes, maintains, fer
tilizes, installs, and removes trees and shrubs. Slater received a 
bachelor of science degree in forest management from Colorado 
State University. Slater said he had no formal training in the type 
of estimating work he did in this case because none is available.  
He testified that he had experience estimating costs for between 
125 and 150 residences after storm damage to trees for tax and 
insurance purposes and that the first step in making such an esti
mate is to make a visual inspection.  

Slater testified that he went to the Scurlocke property and 
attempted to "visualize" from the remaining trees and shrubs 
what plants had been in the area prior to the alleged damage. He
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stated that the area where the alleged damage occurred con
tained a variety of trees and shrubs that had grown over time.  
Slater testified that he based his opinion as to the property line 
on information given to him by Scurlocke. When Slater returned 
to the property at a later time, he observed a fence and deter
mined that some of the trees he previously believed to be on the 
Scurlocke property were actually on Hansen's property.  

Slater also testified at the hearing on the motion in limine that 
he looked at nearby areas where there was no damage and 
attempted to determine what actions were necessary to return the 
area to its original condition. He took no measurements, but 
based his estimate of damage on his visual inspection. Slater 
took notes at the time, but the notes do not indicate whether he 
saw any stumps where trees had been knocked down. Slater esti
mated that the cost for replacement of trees which had been 
destroyed would be $13,190 and that the cost for a 2-year main
tenance program for the trees would be $15,600. Slater acknowl
edged that he had never undertaken a similar maintenance pro
gram in Nebraska and had never completed a damage estimate in 
a similar case where there was bulldozer damage to trees.  

The district court sustained Hansen's motion in limine, finding 
that Slater's pretrial testimony contained opinions that had not 
been verified or tested and that the visualized estimate of damage 
and maintenance plan did not rest on a reliable foundation.  

At trial, Slater was asked his opinion to a reasonable degree of 
"horticultural probability" as to the damage sustained by 
Scurlocke as a result of Hansen's actions, and Hansen's objection 
was sustained. As an offer of proof, Scurlocke offered testimony 
from the hearing on the motion in limine.  

Contrary to the allegations made in Scurlocke's petition, 
Hansen testified that he had hired a person with a bulldozer to clear 
some of the land near the property line separating the Hansen and 
Scurlocke properties. Hansen claimed that after the fence was 
erected, he walked along the property line and saw no evidence 
that trees had been knocked down on the Scurlocke property.  

The district court sustained Hansen's motion for directed ver
dict and dismissed the petition. Hansen's counterclaims were 
subsequently dismissed.
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ASSIGNMENTS OF ERROR 
Scurlocke's assignments of error, summarized, assert that the 

district court erred in sustaining the motion in limine and failing to 
admit Slater's testimony into evidence, granting Hansen's motion 
for directed verdict, and granting Hansen's motion for summary 
judgment with respect to the availability of treble damages.  

STANDARD OF REVIEW 
[1] An appellate court will not consider an issue on appeal that 

was not presented to or passed upon by the trial court. In re Interest 
of Ty M. & Devon M., 265 Neb. 150, 655 N.W.2d 672 (2003).  

[2] To be considered by an appellate court, an alleged error 
must be both specifically assigned and specifically argued in the 
brief of the party asserting the error. In re Estate of Matteson, 
267 Neb. 497, 675 N.W.2d 366 (2004).  

[3] In reviewing a trial court's ruling on a motion for directed 
verdict, an appellate court must treat the motion as an admission of 
the truth of all competent evidence submitted on behalf of the 
party against whom the motion is directed; such being the case, the 
party against whom the motion is directed is entitled to have every 
controverted fact resolved in its favor and to have the benefit of 
every inference which can reasonably be deduced from the evi
dence. Hamilton v. Bares, 267 Neb. 816, 678 N.W.2d 74 (2004).  

[4] A trial court's ruling in receiving or excluding an expert's 
testimony which is otherwise relevant will be reversed only when 
there has been an abuse of discretion. Carlson v. Okerstrom, 267 
Neb. 397, 675 N.W.2d 89 (2004).  

ANALYSIS 

ADMISSION OF EXPERT TESTIMONY 

We first consider Scurlocke's assertion that the district court 
erred in sustaining the motion in limine and failing to admit 
Slater's testimony into evidence. We have held that in those lim
ited situations in which a court is faced with a decision regarding 
the admissibility of expert opinion evidence, the trial judge must 
determine at the outset, under Neb. Evid. R. 702, Neb. Rev. Stat.  
§ 27-702 (Reissue 1995), whether the expert is proposing to tes
tify to (1) scientific, technical, or other specialized knowledge 
that (2) will assist the trier of fact to understand or determine a
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fact in issue. This entails a preliminary assessment as to whether 
the reasoning or methodology underlying the testimony is valid 
and whether that reasoning or methodology properly can be 
applied to the facts in issue. Carlson v. Okerstrom, supra.  

The district court sustained Hansen's motion in limine to 
exclude Slater's testimony, noting that Slater testified that he 
had no formal training in this type of estimating, that this was 
the only time he had utilized the method, and that the estimates 
for replacement and maintenance of trees and shrubs were based 
on Slater's "visual estimation." The court found that Slater's tes
timony contained opinions that had not been verified or tested 
and that his estimates did not rest on a reliable foundation.  

Slater testified that although he had experience estimating 
costs for a number of residences after storm damage to trees for 
tax and insurance purposes, he had no experience estimating 
damages where trees were damaged by a bulldozer. Slater's 
methodology involved walking around the Scurlocke property 
and trying to "visualize" where trees had been prior to the con
struction of Hansen's fence. Slater's estimate was based on the 
cost to restore the property to its original condition, even though 
there was no evidence presented that he had ever seen the prop
erty prior to the alleged damage. Slater testified that he took no 
measurements and did not attempt to establish any sort of grid to 
determine the number of trees in a certain area for comparison.  
Slater testified that for his initial inspection, he relied on infor
mation from Scurlocke to determine the property line. Slater 
later determined that some of the trees he initially believed to be 
on Scurlocke's property were actually on Hansen's property.  

[5] Expert testimony should not be received if it appears the 
witness is not in possession of such facts as will enable him or 
her to express a reasonably accurate conclusion, as distinguished 
from a mere guess or conjecture. Gourley v. Nebraska Methodist 
Health Sys., 265 Neb. 918, 663 N.W.2d 43 (2003). The district 
court properly excluded Slater's testimony. Although Slater may 
have specialized knowledge, the record does not support a find
ing that he had a sufficient foundation for his opinion regarding 
the damage to the trees.  

Scurlocke also raises an estoppel argument, suggesting that 
Hansen should not be allowed to argue that Slater's testimony
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did not qualify as expert opinion because Hansen destroyed the 
evidence, i.e., the trees, that Slater needed to support his opin
ion. The issue of equitable estoppel was not raised in the district 
court during the hearing on the motion in limine or at trial, and 
it cannot be raised for the first time on appeal. An appellate 
court will not consider an issue on appeal that was not presented 
to or passed upon by the trial court. In re Interest of Ty M. & 
Devon M., 265 Neb. 150, 655 N.W.2d 672 (2003).  

In addition, Scurlocke asserts that even if Slater's testimony 
was properly excluded, the district court should have awarded 
him nominal damages. Scurlocke raises this issue in his argu
ment concerning the admission of expert testimony, but it is not 
specifically assigned as error. To be considered by an appellate 
court, an alleged error must be both specifically assigned and 
specifically argued in the brief of the party asserting the error. In 
re Estate of Matteson, 267 Neb. 497, 675 N.W.2d 366 (2004).  
Therefore, we will not address this alleged error.  

None of the assignments of error related to Slater's testimony 
have merit. The district court properly granted the motion in 
limine and did not abuse its discretion in excluding Slater's 
opinion testimony. A trial court's ruling in receiving or exclud
ing an expert's testimony which is otherwise relevant will be 
reversed only when there has been an abuse of discretion.  
Carlson v. Okerstrom, 267 Neb. 397, 675 N.W.2d 89 (2004). The 
district court correctly determined that Slater's opinion lacked 
proper foundation.  

DIRECTED VERDICT 

[6] Scurlocke also claims the district court erred in granting 
Hansen's motion for directed verdict. A directed verdict is 
proper at the close of all the evidence only when reasonable 
minds cannot differ and can draw but one conclusion from the 
evidence, that is to say, when an issue should be decided as a 
matter of law. Hamilton v. Bares, 267 Neb. 816, 678 N.W.2d 74 
(2004). In reviewing a trial court's ruling on a motion for 
directed verdict, an appellate court must treat the motion as an 
admission of the truth of all competent evidence submitted on 
behalf of the party against whom the motion is directed; such 
being the case, the party against whom the motion is directed is
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entitled to have every controverted fact resolved in its favor and 
to have the benefit of every inference which can reasonably be 
deduced from the evidence. Id.  

The district court sustained Hansen's motion for directed ver
dict, finding that it had not received or heard evidence that spe
cific damage was done to the Scurlocke property. The court 
noted that Scurlocke did not offer specific testimony concerning 
damage to trees on his father's property. The court stated that it 
was offered no credible evidence as to the amount of damage.  

Scurlocke argues there was ample evidence to conclude that 
the trees which were damaged were on his father's property.  
However, we agree with the district court's finding that the only 
evidence presented concerning the location of the damaged trees 
was the testimony of Scurlocke that trees were removed from the 
Scurlocke side of the property line. Scurlocke's testimony was 
imprecise. He stated merely that trees were removed from his 
father's property and placed in a pile 50 yards away. Scurlocke 
did not testify as to the number of trees that were damaged or the 
size of the area where the alleged damage occurred.  

The district court concluded that there was no evidence as to 
the amount of damage to the Scurlocke property. We find that no 
inferences can be drawn from the evidence which would allow 
reasonable minds to differ as to this conclusion. The district 
court did not err in granting Hansen's motion for directed ver
dict and dismissing Scurlocke's petition.  

OrHER ASSIGNMENTS OF ERROR 
Because we conclude that the district court did not err in 

excluding Slater's testimony or in directing a verdict in favor of 
Hansen, it is not necessary to address Scurlocke's other assign
ments of error.  

CONCLUSION 
The judgment of the district court is affirmed.  

AFFIRMED.  
WRIGHT, J., participating on briefs.
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TOM BARNETT, APPELLANT, V. CITY OF SCOTTSBLUFF, 

A POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, APPELLEE.  

684 N.W.2d 553 

Filed August 6, 2004. No. S-03-702.  

1. Administrative Law: Appeal and Error. In reviewing the decision of an adminis
trative tribunal on a petition in error, both the district court and the appellate court 
review the decision of the tribunal to determine whether it acted within its jurisdiction 
and whether the decision of the tribunal is supported by sufficient relevant evidence.  

2. Administrative Law: Evidence. The evidence is sufficient, as a matter of law, if an 
administrative tribunal could reasonably find the facts as it did on the basis of the tes
timony and exhibits contained in the record before it.  

3. Constitutional Law: Due Process. The determination of whether the procedures 
afforded an individual comport with constitutional requirements for procedural due 
process presents a question of law.  

4. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below.  

5. Constitutional Law: Due Process. The due process requirements of Nebraska's 
Constitution are similar to those of the federal Constitution.  

6. Due Process: Words and Phrases. Although the required procedures may vary accord
ing to the interests at stake in a particular context, the fundamental requirement of due 
process is the opportunity to be heard at a meaningful time in a meaningful manner.  

7. Administrative Law: Due Process: Notice: Evidence. In proceedings before an admin
istrative agency or tribunal, procedural due process requires notice, identification of the 
accuser, factual basis for the accusation, reasonable time and opportunity to present evi
dence concerning the accusation, and a hearing before an impartial decisionmaker.  

8. Administrative Law: Due Process. In formal agency adjudications, as in court pro
ceedings, due process requires a neutral, or unbiased, adjudicatory decisionmaker.  

9. Administrative Law: Presumptions. Administrative adjudicators serve with a pre
sumption of honesty and integrity.  

10. Administrative Law. Factors that may indicate partiality or bias on the part of an 
adjudicator are a pecuniary interest in the outcome of the proceedings, a familial or 
adversarial relationship with one of the parties, and a failure by the adjudicator to dis
close the suspect relationship.  

I1. Administrative Law: Recusal: Presumptions. The party seeking to disqualify an 
adjudicator on the basis of bias or prejudice bears the heavy burden of overcoming the 
presumption of impartiality.  

Appeal from the District Court for Scotts Bluff County: 
ROBERT 0. HIPPE, Judge. Affirmed.  

Sterling T. Huff, of Island, Huff & Nichols, Attorneys at Law, 
P.C., L.L.O., for appellant.
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Howard P. Olsen, Jr., and John F. Simmons, of Simmons 
Olsen Law Firm, P.C., for appellee.  

HENDRY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 
and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
I. NATURE OF CASE 

Tom Barnett's employment with the City of Scottsbluff, 
Nebraska, was terminated pursuant to the decision of the 
Scottsbluff city manager, Rick Kuckkahn. The termination 
resulted from Barnett's erroneous claim that he had attended an 
educational conference in Kearney, Nebraska. In accordance 
with the city's personnel manual, Barnett requested and was 
granted a hearing to challenge his termination of employment 
(formal hearing). The formal hearing was conducted before 
Kuckkahn on December 18 and 24, 2002. The formal hearing 
was transcribed. Witnesses testified under oath and were gener
ally subject to cross-examination. Documents were received into 
evidence. Following the formal hearing, Kuckkahn issued a let
ter affirming the decision to terminate Barnett's employment 
with the city and setting forth the reasons therefor.  

Barnett filed the instant petition in error proceeding with the 
district court for Scotts Bluff County, challenging the decision 
to terminate his employment. Barnett claimed, in summary, that 
his due process right to an impartial decisionmaker was violated 
and that Kuckkahn's decision was arbitrary and capricious.  
Following an evidentiary hearing, the district court affirmed the 
decision terminating Barnett's employment. Barnett appeals. We 
affirm the district court's decision.  

II. STATEMENT OF FACTS 
At the time of Barnett's termination of employment, he had 

been employed by the city for approximately 25 years, working 
primarily in the city's sewage treatment facility, and held the 
title of "Utilities Capital Improvements Coordinator." He was 
licensed by the State of Nebraska in the wastewater manage
ment area, and he was required by the state to fulfill continuing 
education requirements to renew and retain that license.
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From November 6 through 8, 2002, Barnett was scheduled to 
attend an educational conference in Kearney. Barnett's attend
ance at the conference was paid for by the city. Attendance at the 
conference would satisfy certain wastewater management licen
sure continuing education requirements. Prior to his attendance 
at the conference, Barnett completed and submitted to the state 
an "Operator Certification Renewal Application," claiming, 
inter alia, to have attended 6.5 "contact hours" at the Kearney 
conference. The record reflects that Barnett was required by the 
Nebraska Department of Environmental Quality to sign the 
application and that his signature "certif[ied] that all informa
tion contained in [the] application is true and current to the best 
of [Barnett's] knowledge and belief; [and that he] understand[s] 
that any fraud or deception may result in revocation of any cer
tificate granted." 

On November 5, 2002, Barnett drove to Kearney for the con
ference. On November 12, following his return from Kearney, 
Barnett submitted to the city a personnel action report (P.A.) 
form, which form was used by the city to track employee 
absences from work. On the P.A. form, Barnett stated as the rea
son for his absence "32 Hr Training Recertification Hs . .. Joint 
Water/WW [Wastewater] Conference in Kearney." Barnett also 
submitted to the city a voucher seeking reimbursement for 
mileage and lodging expenses incurred during the conference.  

On November 18, 2002, Eva Johnston, the city's human 
resources director, received a complaint that Barnett had not 
actually attended any of the sessions held during the Kearney 
conference. Johnston reported the complaint to Kuckkahn, the 
city manager, who directed that Johnston conduct an investiga
tion. Johnston investigated the report. On or about November 20, 
Johnston and Mark Bohl, Barnett's supervisor, met with Barnett 
to discuss with him the results of Johnston's investigation, which 
had confirmed Barnett's absence from any of the conference ses
sions. Barnett told them that he had been sick during the entire 
conference and had stayed in his hotel room, where he stated he 
had done some work. Barnett explained that he had tried to go to 
some of the sessions but had been too sick and had returned to 
his hotel room. When shown an agenda from the conference, 
Barnett could not identify which sessions he had attempted to
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attend. Barnett acknowledged that he had not advised any of the 
other city employees attending the conference that he was sick, 
nor had he reported his illness to his supervisor or anyone else 
with the city. During the meeting with Johnston and Bohl, 
Barnett also stated that he had not advised the state that the cer
tification form he had submitted verifying his attendance at the 
conference was incorrect. The record reflects that Barnett did not 
notify the state of the error in his certification renewal applica
tion until either December 3 or 4, approximately 1 month after 
the conference.  

Following their meeting with Barnett, Johnston and Bohl 
prepared and presented to Kuckkahn a memorandum in which 
they recommended that as a result of Barnett's actions during 
and after the conference, his employment with the city should 
be terminated.  

The Legislature has provided for, and the city has adopted, a 
city manager plan for its plan of government. See Neb. Rev.  
Stat. § 19-601 et seq. (Reissue 1997 & Cum. Supp. 2002).  
Under the statutes governing the city manager plan, a city coun
cil chooses its city manager, § 19-618, who in turn is responsi
ble "for the proper administration of all affairs of the city," 
§ 19-645. The city manager's duties include the following: 

(1) to see that the laws and ordinances are enforced, (2) to 
appoint and remove all heads of departments and all sub
ordinate officers and employees in the departments in both 
the classified and unclassified service, which appointments 
shall be upon merit and fitness alone, and in the classified 
service all appointments and removals shall be subject to 
the civil service provisions of the Civil Service Act, [and] 
(3) to exercise control over all departments and divisions 
thereof that may be created by the council[.] 

§ 19-646. Pursuant to § 19-647, the city manager is authorized 
to investigate employee conduct and "shall have the same power 
to compel the attendance of witnesses and the production of 
books and papers and other evidence ... which has herein been 
conferred upon the [city] council." Under a city manager plan 
form of government, the city council is required to "deal with 
the administrative service solely through the city manager, and 
neither the council nor any member thereof shall give orders to
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any of the subordinates of the city manager, either publicly or 
privately." § 19-618.  

On November 22, 2002, Kuckkahn met with Barnett.  
Kuckkahn informed Barnett of Johnston and Bohl's recommen
dation that Barnett be terminated. Kuckkahn sought Barnett's 
response to that recommendation. Later on that same day, 
Kuckkahn met with Barnett a second time, at which time he pre
sented Barnett with a letter informing him that his employment 
with the city had been terminated. The letter outlined the reasons 
for Barnett's termination, which included his failure to notify his 
supervisor of his illness, the P.A. form he had completed which 
"represented attendance at the conference . . . with no mention of 
sick leave," and his failure to correct the state certification 
renewal application he had completed, in which he had erro
neously certified his attendance at the Kearney conference. The 
letter stated that these actions constituted violations of § 3.2a(2), 
(7), and (23) of the city's personnel manual, in that Barnett had 
(1) failed to meet the prescribed standards of work, morality, and 
ethics to an extent that makes an employee unsuitable for 
employment; (2) demonstrated insubordination or a failure to 
hold a supervisor's position in respect; and (3) acted or failed to 
act in a manner which was sufficient to show Barnett to be an 
unsuitable and unfit person for city employment.  

Following Barnett's termination of employment, he requested 
a formal hearing to contest his termination pursuant to § 3.2c of 
the city's personnel manual, which provides as follows: 

An employee ... not subject to the Civil Service laws of 
the State of Nebraska, who has been demoted, suspended, 
or dismissed by the City Manager may request a formal 
hearing ....  

The City Manager will, in writing, set a date, time, and 
place for a hearing to further evaluate the case . . ..  

The employee may represent himself or be represented 
by counsel of his choice at the hearing.  

Proceedings at the hearing may be recorded as the City 
Manger [sic] may direct or approve. . ..  

Within ten days after the completion of the hearing, the 
City Manager shall enter his findings, determination, and
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orders, if any, and a copy of such will be delivered or mailed 
by certified mail within five work days of such entry.  

Kuckkahn set the formal hearing for December 18, 2002, and 
notified Barnett in writing of the hearing date. On December 11, 
Barnett filed a "Motion to Disqualify," seeking to have Kuckkahn 
disqualified as the hearing officer for the December 18 formal 
hearing. Barnett claimed that Kuckkahn was not an impartial 
decisionmaker, citing Kuckkahn's involvement in Barnett's 
employment termination and the likelihood that Barnett would 
call Kuckkahn as a witness. In a letter dated December 17, 
Kuckkahn overruled the motion, stating, in part, that he was "the 
only official in the City Manager form of government with the 
authority to conduct such a hearing. There is no statutory or city 
power providing for an alternative." 

The formal hearing, which was transcribed, was held on 
December 18 and 24, 2002. Kuckkahn presided. Barnett was rep
resented by an attorney during the formal hearing, and he was 
permitted to present evidence in opposition to his termination.  
Barnett, Bohl, Johnston, and Terri Rose, Bohl's administrative 
records technician, appeared as witnesses and testified under 
oath. Barnett also called Kuckkahn as a witness. Kuckkahn pro
vided sworn testimony. Approximately 20 exhibits were admitted 
into evidence.  

Barnett's attorney was allowed to and did cross-examine the 
witnesses extensively regarding the circumstances surrounding 
Barnett's employment with the city and the termination of that 
employment. During the formal hearing, Barnett's attorney 
attempted to solicit evidence from Bohl, Johnston, and Kuckkahn 
regarding other individuals whose employment had been termi
nated by the city. Although Barnett's attorney was permitted to 
elicit general testimony regarding the circumstances surrounding 
other employment terminations, he was not permitted by 
Kuckkahn to go into such detail as might lead to the identification 
of the former employees.  

Following the formal hearing, in a letter dated January 8, 
2003, Kuckkahn upheld the decision to terminate Barnett's 
employment. In the letter, Kuckkahn outlined the reasons behind 
the decision, including the inaccurate P.A. form Barnett submit
ted which suggested that he had attended the conference when in

560



BARNETT v. CITY OF SCOTTSBLUFF 561 

Cite as 268 Neb. 555 

fact he had not attended any of the sessions, his failure to report 
his illness to his supervisor, and the inaccurate certification form 
Barnett had submitted to the state. Kuckkahn concluded that 
these actions, among others, constituted violations of § 3.2a(2), 
(7), and (23) of the personnel manual, and as a result, Kuckkahn 
affirmed the decision to terminate Barnett's employment with 
the city.  

Thereafter, on February 5, 2003, Barnett filed a petition in 
error proceeding with the district court. It is the outcome of the 
petition in error proceeding which Barnett now appeals. On May 
21, a hearing was held on the petition in error, during which hear
ing the exhibits and the transcribed testimony from the formal 
hearing were received into evidence. In its oral pronouncement 
made following the hearing on the petition in error, the district 
court concluded that there was sufficient evidence to support the 
city's decision to terminate Barnett's employment. The district 
court further concluded that Barnett had not been denied proce
dural due process. The district court concluded that Barnett had 
failed to make a "showing of actual bias or actual partiality, or 
animosity, or financial interest, or anything like that that would 
indicate ... Kuckkahn made [the] decision on those grounds, as 
opposed to giving it an honest and objective taking a second look 
at it, which was done." In an order entered May 29, the district 
court affirmed the decision to terminate Barnett's employment.  

Barnett appeals from the district court's order affirming 
Barnett's termination from employment with the city.  

III. ASSIGNMENTS OF ERROR 
On appeal, Barnett assigns seven errors, which can be 

restated as five. Barnett asserts, restated and renumbered, that 
the district court erred in (1) failing to determine that 
§§ 19-646 and 19-647 violate Barnett's procedural due process 
rights, (2) failing to determine that §§ 19-646 and 19-647 and 
the personnel manual violate Barnett's rights to equal protec
tion under Neb. Const. art. I, § 6, and the 14th Amendment to 
the U.S. Constitution, (3) failing to conclude that Kuckkahn 
made erroneous evidentiary rulings during the formal hearing, 
(4) failing to determine that the procedures adopted by the city 
in its personnel manual and used by the city during the formal
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hearing violated Barnett's procedural due process rights, and 
(5) failing to conclude that the decision to terminate Barnett's 
employment was arbitrary and capricious and unsupported by 
the evidence.  

We do not consider Barnett's first through third assignments of 
error. The record fails to reflect that Barnett raised his equal pro
tection claim during the district court proceedings. Accordingly, 
we decline to consider this assignment of error on appeal. See 
Mason v. City of Lincoln, 266 Neb. 399, 665 N.W.2d 600 (2003) 
(stating that constitutional issue not presented to or passed on by 
lower tribunal is not appropriate for consideration on appeal).  
Furthermore, in his briefs on appeal, Barnett does not present 
argument that supports his assertion that §§ 19-646 and 19-647 
violate his due process rights, or that Kuckkahn made erroneous 
evidentiary rulings. As a result, we likewise decline to consider 
these assignments of error on appeal. See Misle v. HJA, Inc., 267 
Neb. 375, 382, 674 N.W.2d 257, 263 (2004) (stating that to be 
considered on appeal "an alleged error must be both specifically 
assigned and specifically argued in the brief of the party asserting 
the error").  

IV. STANDARDS OF REVIEW 
[1,2] In reviewing the decision of an administrative tribunal 

on a petition in error, both the district court and the appellate 
court review the decision of the tribunal to determine whether it 
acted within its jurisdiction and whether the decision of the tri
bunal is supported by sufficient relevant evidence. See Cornett 
v. City of Omaha Police & Fire Ret. Sys., 266 Neb. 216, 664 
N.W.2d 23 (2003). The evidence is sufficient, as a matter of law, 
if an administrative tribunal could reasonably find the facts as it 
did on the basis of the testimony and exhibits contained in the 
record before it. See id.  

[3,4] The determination of whether the procedures afforded an 
individual comport with constitutional requirements for procedu
ral due process presents a question of law. In re Estate of Reed, 
267 Neb. 121, 672 N.W.2d 416 (2003). On a question of law, an 
appellate court is obligated to reach a conclusion independent of 
the determination reached by the court below. Tri-Par Investments 
v. Sousa, ante p. 119, 680 N.W.2d 190 (2004).
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V. ANALYSIS 

1. DUE PROCESS 

(a) General Due Process Requirements 
We first turn to Barnett's contention that the formal hearing, 

conducted according to § 3.2c of the city's personnel manual, 
violated his procedural due process rights. We note that the city 
does not challenge Barnett's claim that he was entitled to proce
dural due process during this proceeding. Instead, what is gen
erally at issue in this case is whether the procedures afforded 
Barnett satisfied due process.  

[5-7] We have stated that the due process requirements of 
Nebraska's Constitution are similar to those of the federal 
Constitution. Hass v. Neth, 265 Neb. 321, 657 N.W.2d 11 
(2003); Marshall v. Wimes, 261 Neb. 846, 626 N.W.2d 229 
(2001). We have recognized that although "the required proce
dures may vary according to the interests at stake in a particular 
context, the fundamental requirement of due process is the 
opportunity to be heard at a meaningful time in a meaningful 
manner." Hass v. Neth, 265 Neb. at 328, 657 N.W.2d at 20.  
Accord Marshall v. Wimes, supra. With regard to proceedings 
before an administrative agency or tribunal, we have stated that 
procedural due process requires notice, identification of the 
accuser, factual basis for the accusation, reasonable time and 
opportunity to present evidence concerning the accusation, and 
a hearing before an impartial decisionmaker. Id.  

(b) Impartial Decisionmaker 
Barnett claims that the hearing procedures set forth in the 

city's personnel manual and provided at the formal hearing vio
lated his procedural due process rights. Specifically, Barnett 
claims that the procedures are unconstitutional because they did 
not provide for an independent and unbiased review before an 
impartial decisionmaker. In support of his argument, Barnett 
relies on Crown Products Co. v. City of Ralston, 253 Neb. 1, 567 
N.W.2d 294 (1997). We conclude that the procedures provided to 
Barnett comported with the procedural due process requirement 
of an impartial decisionmaker and that Barnett's reliance on 
Crown Products Co. is misplaced.
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[8,9] As noted above, in formal agency adjudications, as in 
court proceedings, due process requires a neutral, or unbiased, 
adjudicatory decisionmaker. See, Urwiller v. Neth, 263 Neb. 429, 
640 N.W.2d 417 (2002); Central Platte NRD v. State of 
Wyoming, 245 Neb. 439, 513 N.W.2d 847 (1994). We have rec
ognized that administrative adjudicators serve with a presump
tion of honesty and integrity. Id. In Dowd v. First Omaha Sec.  
Corp., 242 Neb. 347, 495 N.W.2d 36 (1993), we noted that 
judges and arbitrators are subject to the same ethical standards.  
By extension, we have said that ethical standards apply to admin
istrative hearing officers. See Urwiller v. Neth, supra.  

[10,11] We have also identified factors that may indicate par
tiality or bias on the part of an adjudicator. The factors are a 
pecuniary interest in the outcome of the proceedings, a familial 
or adversarial relationship with one of the parties, and a failure 
by the adjudicator to disclose the suspect relationship. Urwiller 
v. Neth, supra; Dowd v. First Omaha Sec. Corp., supra.  
Nonetheless, the party seeking to disqualify an adjudicator on the 
basis of bias or prejudice "bears the heavy burden" of overcom
ing the presumption of impartiality. Urwiller v. Neth, 263 Neb. at 
435, 640 N.W.2d at 423.  

Initially we note that Barnett does not claim, nor does the 
record reflect, that Kuckkahn participated in the investigation 
into the facts that formed the basis of the termination of Barnett's 
employment. Thus, we are not confronted with a situation in 
which the adjudicator was also the investigator. See Withrow v.  
Larkin, 421 U.S. 35, 95 S. Ct. 1456, 43 L. Ed 2d 712 (1975).  
Instead, Barnett argues that Kuckkahn was not an impartial deci
sionmaker because of his familiarity with the circumstances of 
the case and because he was the city official who rendered the 
initial decision to terminate Barnett's employment. Barnett 
claims that given § 3.2c of the city's personnel manual, which 
provides for the city manager to conduct the formal hearing, and 
Kuckkahn's refusal to disqualify himself from the hearing, 
Barnett was denied procedural due process during his formal 
hearing. We disagree.  

In Hortonville Joint Sch. Dist. No. 1 v. Hortonville Ed. Assn., 
426 U.S. 482, 96 S. Ct. 2308, 49 L. Ed. 2d 1 (1976) (Hortonville), 
the U.S. Supreme Court considered a due process challenge in a
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teacher disciplinary context. After negotiations for renewal of a 
collective bargaining contract failed to produce an agreement, 
certain teachers went on strike, in violation of state law. The 
teachers were ordered to return to work, and when some refused, 
the school board conducted disciplinary hearings. The hearings 
resulted in the termination of the striking teachers' employment 
with the school district. Certain of the terminated teachers chal
lenged the hearings on due process grounds, claiming the school 
board lacked the requisite impartiality due to its involvement in 
the contract negotiations.  

The issue the Court considered in Hortonville was "whether 
School Board members, vested by state law with the power to 
employ and dismiss teachers, could, consistent with the Due 
Process Clause of the Fourteenth Amendment, dismiss teachers 
engaged in a strike prohibited by state law." 426 U.S. at 483-84.  
The Court concluded there was no due process violation present 
in the case.  

The Court was unpersuaded by the teachers' claim that the 
school board was biased because it had participated in the 
negotiations that preceded the striking teachers' discharge. The 
Court observed: 

Mere familiarity with the facts of a case gained by an agency 
in the performance of its statutory role does not . .. disqual
ify a decisionmaker.... Nor is a decisionmaker disqualified 
simply because he has taken a position, even in public, on a 
policy issue related to the dispute, in the absence of a show
ing that he is not "capable of judging a particular contro
versy fairly on the basis of its own circumstances." 

(Citations omitted.) 426 U.S. at 493 (quoting United States v.  
Morgan, 313 U.S. 409, 61 S. Ct. 999, 85 L. Ed. 1429 (1941)).  

In analyzing the teachers' due process claim in Hortonville, 
the U.S. Supreme Court noted that participation in the negotia
tions was a statutory duty of the school board, as was the school 
board's authority to discipline the teachers. The Court noted that 
under state law, the school board had broad authority over the 
management of the school district and its teachers, and that the 
school board was the only body authorized to employ and dis
miss the teachers. Given the foregoing duties, the Court deter
mined that the school board could, consistent with due process
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concerns, conduct the disciplinary hearing and render a decision.  
In reaching this decision, the Court stated: 

State law vests the governmental, or policymaking, func
tion exclusively in the School Board and the State has two 
interests in keeping it there. First, the Board is the body 
with overall responsibility for the governance of the school 
district; it must cope with the myriad day-to-day problems 
of a modem public school system including the severe con
sequences of a teachers' strike . . . . Second, the state legis
lature has given to the Board the power to employ and dis
miss teachers, as a part of the balance it has struck in the 
area of municipal labor relations; altering those statutory 
powers as a matter of federal due process clearly changes 
that balance. Permitting the Board to make the decision at 
issue here preserves its control over school district affairs, 
leaves the balance of power in labor relations where the 
state legislature struck it, and assures that the decision 
whether to dismiss the teachers will be made by the body 
responsible for that decision under state law.  

Hortonville, 426 U.S. at 495-96. See, also, Beischel v. Stone Bank 
School Dist., 362 F.3d 430 (7th Cir. 2004) (applying Hortonville 
reasoning to conclude school administrator who had been noti
fied by school board that her contract might not be renewed was 
not denied due process where school board was body authorized 
under state law both to renew administrators' contracts and to 
conduct nonrenewal hearing).  

In Hortonville, the Court concluded that given the state's inter
est as articulated in its statutes in preserving the board's govern
ing authority, and given the presumption of honesty and integrity 
that is afforded administrative decisionmakers, absent some evi
dentiary presentation of actual bias or partiality on the part of the 
board, a mere showing that the school board had been involved 
in the proceedings that led up to the teachers' strike was insuffi
cient to disqualify the board as a matter of federal due process.  
We apply the Hortonville reasoning to the state and federal due 
process claim in the instant case.  

As noted above, the city has elected to follow the city manager 
plan of government. See § 19-601 et seq. Under the statutes gov
erning the city manager plan, the city manager is responsible "for
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the proper administration of all affairs of the city," § 19-645, and 
his or her duties include appointing and removing all heads of 
departments and all subordinate officers and employees in the 
departments in both the classified and unclassified service, 
§ 19-646. In accordance with the Nebraska statutes, under a city 
manager plan form of government, the city council is required to 
"deal with the administrative service solely through the city man
ager, and neither the council nor any member thereof shall give 
orders to any of the subordinates of the city manager, either pub
licly or privately." § 19-618.  

As in Hortonville, in the instant case, state law vests in 
Kuckkahn the authority to make employment decisions. The for
mal hearing procedure set forth in the personnel manual and 
Kuckkahn's decision not to disqualify himself are reflections of 
that authority established by state law. Because under state law 
Kuckkahn had broad authority over the management of city 
employees and was the only person authorized to employ and 
dismiss city employees, absent a showing of a lack of impartial
ity, he could, consistent with due process concerns, conduct the 
formal hearing and render a decision.  

A party seeking to disqualify an adjudicator on the basis of bias 
or prejudice bears the heavy burden of overcoming the presump
tion of impartiality. Urwiller v. Neth, 263 Neb. 429, 640 N.W.2d 
417 (2002). In the instant case, the district court found that 
Barnett had failed to demonstrate "actual bias or actual partiality, 
or animosity, or financial interest" on the part of Kuckkahn. The 
record supports these determinations. Some evidence of 
Kuckkahn's involvement in the employment termination process, 
without more, is not enough to overcome the presumption of hon
esty and integrity applicable to administrative adjudicators. Id.  
Accordingly, the district court did not err when it indicated that 
Barnett had failed to carry his burden of demonstrating that the 
decisionmaker was biased or was adverse to Barnett, such that 
would disqualify a decisionmaker based on due process grounds.  

Despite the lack of evidence demonstrating Kuckkahn's pur
ported partiality as a decisionmaker, Barnett claims that under 
this court's decision in Crown Products Co. v. City of Ralston, 
253 Neb. 1, 567 N.W.2d 294 (1997), Kuckkahn was required to 
recuse himself. Barnett's reliance on Crown Products Co. is
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misplaced. In Crown Products Co., the City of Ralston entered 
into a purchase contract with Crown Products Company 
(Crown) to purchase a production facility located in Ralston.  
Before the purchase could be finalized, however, Ralston 
required Crown to conduct additional environmental tests on the 
property. Those tests were performed, and as a result of the test 
results, Ralston refused to continue with the purchase contract.  
Thereafter, Ralston and Crown worked together to address 
Ralston's environmental issues.  

After approximately 2 years, the Ralston City Council notified 
Crown that it was no longer interested in purchasing Crown's 
property. The property was sold at auction for an amount signif
icantly lower than Ralston's offer, and Crown filed a claim for 
breach of contract damages with Ralston.  

A hearing was held on Crown's claim before the Ralston City 
Council. Several city council members, who were members of 
the council when Ralston had entered into the purchase contract 
with Crown and when Crown and Ralston had attempted to 
resolve the environmental concerns, submitted affidavits into 
the hearing record over Crown's objection. Crown was not per
mitted to cross-examine the council members. Following the 
hearing, the city council voted unanimously to deny Crown's 
claim. Crown filed a petition in error, and the district court 
reversed based on its conclusion that Crown had been denied 
due process because it had not received a fair and impartial hear
ing before the city council. We affirmed.  

On appeal to this court, we agreed with the district court that 
the actions taken by the city council violated Crown's due process 
rights. We stated that the actions taken by the city council "essen
tially thwarted Crown's only opportunity to create a record sup
porting its position. Crown was effectively prohibited from exe
cuting a proper cross-examination of council members regarding 
submitted affidavits." Id. at 7, 567 N.W.2d at 298. We expressed 
concern surrounding the city council members' personal knowl
edge of the underlying facts, gained from their involvement in the 
2-year process of attempting to finalize the purchase of the Crown 
property. As a result, we agreed with the district court that under 
the facts of the case, the city council members should have 
recused themselves from the decisionmaking process.
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Unlike Crown Products Co., in the instant case, Kuckkahn 
had no firsthand knowledge of the underlying facts. Specifically, 
Kuckkahn had no independent knowledge of Barnett's erro
neous claims surrounding the Kearney conference, which are the 
events that led up to Barnett's termination of employment.  
Significantly, Kuckkahn was not involved directly in the inves
tigation of any facts that resulted in Barnett's termination.  
Moreover, unlike Crown Products Co., Barnett was permitted to 
examine Kuckkahn under oath regarding Barnett's termination.  
Kuckkahn's refusal to testify about the specifics of disciplinary 
actions involving other city employees did not deny Barnett an 
opportunity for a fair hearing regarding his own dismissal. The 
denial of due process exhibited in Crown Products Co. is not 
present in the instant case.  

We agree with the district court that Barnett has failed to 
demonstrate that the hearing procedures set forth in the city's 
personnel manual and provided at the formal hearing violated 
his procedural due process rights. Accordingly, we determine 
that there is no merit to this assignment of error.  

2. SUFFICIENCY OF EVIDENCE 
For his remaining assignment of error, Barnett claims that the 

district court erred when it determined that Kuckkahn's decision 
affirming the termination of Barnett's employment with the city 
was supported by sufficient evidence. We reject this assignment 
of error.  

The record contains evidence, although disputed in part by 
Barnett, that demonstrates Barnett's failure to comply with the 
appropriate procedures regarding the completion of his P.A.  
form, as well as his submission of an inaccurate form to the 
state, which form he certified was true and correct. Kuckkahn 
reviewed the city's personnel manual and, following the formal 
hearing, concluded in his January 8, 2003, letter, that these 
actions, and others, established that Barnett had (1) failed to 
meet the prescribed standards of work, morality, and ethics to an 
extent that makes an employee unsuitable for employment; (2) 
demonstrated insubordination or a failure to hold a supervisor's 
position in respect; and (3) acted or failed to act in a manner 
which was sufficient to show Barnett to be an unsuitable and
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unfit person for city employment. In particular, Kuckkahn con
cluded that these actions, among others, constituted violations 
of § 3.2a(2), (7), and (23) of the personnel manual. As a result, 
Kuckkahn affirmed the decision to terminate Barnett's employ
ment with the city.  

In reviewing the decision of an administrative tribunal on a 
petition in error, both the district court and the appellate court 
review the decision of the tribunal to determine whether it acted 
within its jurisdiction and whether the decision of the tribunal is 
supported by sufficient relevant evidence. See Cornett v. City of 
Omaha Police & Fire Ret. Sys., 266 Neb. 216, 664 N.W.2d 23 
(2003). We agree with the district court that Kuckkahn's conduct
ing the formal hearing was within his jurisdiction and that the tes
timony and exhibits contained in the record support the decision 
affirming Barnett's termination of employment. Accordingly, we 
conclude there is no merit to this assignment of error.  

VI. CONCLUSION 
The district court determined that Barnett was afforded due 

process, that the decision to terminate Barnett's employment 
with the city was neither arbitrary nor capricious, and that the 
termination was supported by the evidence. The district court's 
decision affirming the city's decision to terminate Barnett's 
employment with the city was not error, and we affirm.  

AFFIRMED.  

WRIGHT, J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, V.  

L.T. THOMAS, APPELLANT.  

685 N.w.2d 69 

Filed August 13, 2004. No. S-03-257.  

1. Judges: Recusal. A recusal motion is initially addressed to the discretion of the judge 
to whom the motion is directed.  

2. Judges: Recusal: Appeal and Error. A motion requesting a judge to recuse himself 
or herself on the ground of bias or prejudice is addressed to the discretion of the judge, 
and an order overruling such a motion will be affirmed on appeal unless the record 
establishes bias or prejudice as a matter of law.
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3. Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion irre
spective of the decision made by the court below.  

4. Sentences: Appeal and Error. Sentences within statutory limits will be disturbed by an 
appellate court only if the sentences complained of were an abuse of judicial discretion.  

5. : . An abuse of discretion takes place when the sentencing court's reasons 
or rulings are clearly untenable and unfairly deprive a litigant of a substantial right and 
a just result.  

6. Constitutional Law: Due Process: Trial: Sentences: Judges. The right to an 
impartial judge is guaranteed under the Due Process Clause of the 14th Amendment 
to the U.S. Constitution and the due process clause of the Nebraska Constitution, the 
parameters of which are coextensive. This right extends to both the trial and the sen
tencing hearing.  

7. Constitutional Law: Trial: Judges: Proof. In order to show a constitutional viola
tion of the right to an impartial judge, a defendant must prove actual bias or struc
tural error.  

8. Trial: Judges: Words and Phrases. Structural error occurs when the defendant 
shows that a judge had such a strong personal or financial interest in the outcome of 
the trial that he or she was unable to hold the proper balance between the State and 
the accused.  

9. Judges: Recusal: Presumptions. A defendant seeking to disqualify a judge on the 
basis of bias or prejudice bears the heavy burden of overcoming the presumption of 
judicial impartiality.  

10. Trial: Judges: Recusal. A judge who initiates or invites and receives an ex parte 
communication concerning a pending or impending proceeding must recuse himself 
or herself from the proceedings when a litigant requests such recusal.  

I1. Trial: Judges: Words and Phrases. An ex parte communication occurs when a 
judge communicates with any person concerning a pending or impending proceeding 
without notice to an adverse party.  

12. Judges: Recusal: Sentences. A judge should recuse himself or herself when a litigant 
demonstrates that a reasonable person who knew the circumstances of the case would 
question the judge's impartiality under an objective standard of reasonableness, even 
though no actual bias or prejudice was shown. This rule extends to the sentencing 
phase of a criminal trial.  

13. Judges: Recusal. Absent extraordinary circumstances, in order to disqualify a judge 
based upon the appearance of impropriety, the bias and prejudice must stem from a 
nonjudicial source and not from what the judge learned from his or her prior involve
ment in the defendant's case or cases that concerned parties or witnesses in the 
defendant's case.  

14. Courts: Appeal and Error. When a cause is remanded with specific directions, the 
court to which the mandate is directed has no power to do anything but to obey the 
mandate. The order of the appellate court is conclusive on the parties, and no judg
ment or order different from, or in addition to, that directed by the appellate court can 
be entered by the trial court.  

15. Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power of a tri
bunal to hear and determine a case of the general class or category to which the pro
ceedings in question belong and to deal with the general subject matter involved.
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16. Criminal Law: Statutes: Jurisdiction: Presumptions: Waiver. A facial challenge 
to a presumptively valid criminal statute does not raise an issue of subject matter juris
diction in a criminal prosecution and thus may be waived if not timely asserted.  

17. Prior Convictions: Proof. In a proceeding to enhance a punishment because of prior 
convictions, the State has the burden to prove such prior convictions.  

18. Sentences: Prior Convictions: Right to Counsel: Waiver: Proof. When using a 
prior conviction to enhance a sentence, the State need show only that at the time of 
the prior conviction, the defendant had, or waived, counsel.  

19. Prior Convictions: Records: Proof. The existence of a prior conviction and the iden
tity of the accused as the person convicted may be shown by any competent evidence, 
including the oral testimony of the accused and duly authenticated records maintained 
by the courts or penal and custodial authorities.  

20. _ : _: - In reviewing criminal enhancement proceedings, a judicial record of 

this state, or of any federal court of the United States, may be proved by the production 
of the original or by a copy thereof, certified by the clerk or the person having the legal 
custody thereof, and authenticated by his or her seal of office, if he or she has one.  

21. Prior Convictions: Sentences: Proof. To prove an earlier conviction for the purpose 
of sentence enhancement, the evidence must, with some trustworthiness, reflect a 
court's act of rendering judgment.  

22. Prior Convictions: Records: Names. An authenticated record establishing a prior 
conviction of a defendant with the same name is prima facie sufficient to establish 
identity for the purpose of enhancing punishment and, in the absence of any denial or 
contradictory evidence, is sufficient to support a finding by the court that the accused 
has been convicted prior thereto.  

23. Presentence Reports. Neb. Rev. Stat. § 29-2261(1) (Reissue 1995) mandates that the 
sentencing court obtain and consider a presentence investigation with every felony 
conviction. However, the mandate is imposed for the benefit of the defendant, and the 
statutory right to a presentence investigation may be waived.  

24. Sentences: Evidence. A sentencing court has broad discretion as to the source and 
type of evidence and information which may be used in determining the kind and 
extent of the punishment to be imposed.  

Appeal from the District Court for Douglas County: RICHARD 

J. SPETHMAN, Judge. Affirmed.  

James Walter Crampton for appellant.  

Jon Bruning, Attorney General, and Susan J. Gustafson for 

appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

PER CURIAM.  
In State v. Thomas, 262 Neb. 985, 637 N.W.2d 632 (2002) 

(Thomas 1), this court affirmed L.T. Thomas' convictions for
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second degree murder, first degree assault, and two counts of 
use of a firearm to commit a felony. Concluding, however, that 
the evidence was insufficient to sustain a finding that Thomas 
was a habitual criminal, we vacated the sentences and remanded 
the cause to the district court for Douglas County with direc
tions to conduct a new enhancement hearing and resentence 
Thomas. Id. Following our remand, Thomas filed a motion to 
recuse the judge to whom the case had been assigned and a 
motion in arrest of judgment. The district court denied both 
motions. After conducting an enhancement hearing pursuant to 
our mandate, the district court determined that Thomas was a 
habitual criminal and sentenced him accordingly. Thomas now 
appeals from these rulings.  

BACKGROUND 
The facts pertinent to this criminal prosecution are set forth in 

detail in Thomas I, and we summarize them here only to the 
extent necessary to provide context for the issues presented in 
this appeal. In June 1994, Thomas shot two men in a car who 
were near the Stage II lounge in Omaha. Thomas claimed that 
he shot at the men in self-defense after they had threatened him 
with a gun. The driver, Phillip White, was shot in the left leg and 
subsequently crashed into a building as he attempted to drive to 
a hospital at a high rate of speed. White later died as the result 
of the head injuries he received in the crash. The other man, 
Rafael Petitphait, was shot three times but survived.  

Thomas was charged with first degree murder, first degree 
assault, and two counts of the use of a firearm to commit a 
felony. An amended information added a charge that Thomas was 
a habitual criminal. District Judge Stephen A. Davis presided 
over Thomas' trial, which was held from January 24 to February 
7, 1995. Aybar Crawford testified for the State that he saw 
Thomas shoot the men in the car and that he did not see or hear 
either of the men threaten Thomas. On cross-examination, 
Crawford testified that no promises had been made to him in 
exchange for his testimony. During a recess, the State informed 
Thomas' counsel that Crawford had a pending felony conviction 
for which he was yet to be sentenced. On recross-examination, 
Crawford testified that he could not benefit from any leniency
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regarding the pending felony conviction because he would be 
returned to California for a probation violation. On redirect 
examination by the State, Crawford again denied that anyone had 
made any promises to him. The jury found Thomas guilty of the 
lesser-included offense of second degree murder, first degree 
assault, and two counts of use of a firearm to commit a felony.  

At an enhancement hearing held on July 26, 1995, the State 
introduced certified copies of unsigned journal entries purporting 
to show that Thomas had two felony convictions: a 1989 convic
tion for attempted possession of a controlled substance with 
intent to deliver, for which he was sentenced to a prison term of 
6 to 12 years, and a 1984 conviction for second degree assault, 
for which he was sentenced to a prison term of 18 to 24 months.  
The State also introduced "pen packs," or certified copies from 
the Department of Correctional Services, showing Thomas' com
mitment and discharge dates for both periods of incarceration, 
including his photographs and fingerprints. Judge Davis there
after found Thomas to be a habitual criminal and sentenced him 
to prison terms of 20 years to life for second degree murder, 12 
to 14 years for the use of a firearm to commit second degree mur
der, 12 to 14 years for first degree assault, and 10 to 12 years for 
the use of a firearm to commit first degree assault. All sentences 
were ordered to be served consecutively. Following his sentenc
ing, Thomas filed a motion for new trial and two supplemental 
motions for new trial. He subsequently clarified his intent that 
the supplemental motions be considered as part of the original 
motion. All three motions were overruled.  

Thomas' direct appeal was dismissed because his poverty affi
davit was signed by trial counsel rather than by Thomas. See State 
v. Thomas, 4 Neb. App. xlix (No. A-95-1313, Jan. 9, 1996). In 
response to a motion for postconviction relief, he was granted a 
new direct appeal. The court did not consider Thomas' other 
grounds for postconviction relief. Thomas then concurrently filed 
an appeal from the postconviction order and a new direct appeal.  
His appeal of the postconviction order was dismissed without 
prejudice upon the State's motion for summary affirmance.  

In the direct appeal, we affirmed all of Thomas' convictions 
but vacated his sentences because we determined that the evi
dence received at the enhancement hearing was insufficient to
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support a finding that Thomas was a habitual criminal. We there
fore remanded the cause "with directions for a new enhancement 
hearing and for resentencing." Thomas 1, 262 Neb. at 1016, 637 
N.W.2d at 661.  

Upon remand, the case was assigned to Judge Richard J.  
Spethman because Judge Davis had retired. Thomas filed a 
motion to recuse Judge Spethman on the ground that he had 
obtained information from sources outside the record by virtue 
of presiding over sentencing and parole revocation proceedings 
involving Crawford in 1995. Thomas also filed a motion to 
quash the information charging him with second degree murder 
on the ground that it was based upon an unconstitutional 
statute, a motion in arrest of judgment on the same ground, and 
a motion seeking a new trial or an evidentiary hearing on his 
postconviction claims.  

At a hearing on the motion to recuse, the court received evi
dence consisting of the transcript from the 1995 proceedings 
involving Crawford over which Judge Spethman had presided.  
The transcript reflects that on May 3, 1994, Crawford pled 
guilty to a charge of possession of a controlled substance in 
exchange for the State's dismissing an identical charge filed as 
a result of a separate incident. Crawford remained free on bond 
pending his sentencing. That sentencing did not take place until 
May 31, 1995, over a year after Crawford's plea and subsequent 
to the conclusion of Thomas' trial. During Crawford's sentenc
ing hearing, his attorney asked that he be placed on probation, 
in part because he had assisted the State by testifying at 
Thomas' trial. Crawford's attorney further related that as a result 
of that cooperation, Crawford was subjected to physical attacks 
and threats. In response, Judge Spethman stated: 

I had you [Crawford] down for penitentiary time until such 
time as I found out, and I talked to the authorities about 
what you did in fact do and the risk that you put yourself 
in in doing it. I'm going to ... give you one year [of 
probation]. I'm making it a short time to make it easier 
on you....  

Judge Spethman further stated that he "was really debating what 
to do with this gentleman. He did us a great service, I know that, 
in cooperating with the authorities."
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The evidence reflects that in November 1995, Crawford again 
appeared before Judge Spethman on a charge of parole viola
tion. In reviewing the case history, the court was initially con
fused as to whether Crawford had been sentenced in May 1994 
or May 1995. When his counsel clarified that the sentencing was 
in 1995, Judge Spethman stated: 

That's what I thought, that we waited until about a year 
until we saw what your cooperation was like and it was 
fine. And that's the main reason I put you on probation. But 
you're not going to be able to ride that help that you gave 
the Omaha police any further, you know. You've got to do 
what all the other probationers do.  

In support of the motion to recuse, Thomas' counsel argued 
that while Judge Spethman had done nothing improper in presid
ing over the Crawford proceedings, the information gained in 
those proceedings would make it improper for him to preside 
over Thomas' case following our remand. Judge Spethman stated 
on the record that he had no independent recollection of 
Crawford's case even after considering the transcript and that 
there was no reasonable basis for any claim of prejudice against 
Thomas with respect to the issues to be considered on remand 
from this court. He therefore overruled the motion to recuse.  

The enhancement hearing was conducted on October 3, 2002.  
On the same day, Thomas filed a motion to reconsider the court's 
ruling on the motion for recusal or to grant Thomas a new trial 
on the recusal motion based on newly discovered evidence con
sisting of the deposition of Donald Schense, the prosecutor in 
Thomas' case. The motion alleged that the deposition showed 
that Schense had spoken to Judge Spethman about Crawford's 
cooperation and that Crawford had received a benefit for his 
cooperation. In considering this motion at the commencement of 
the enhancement hearing, the court requested a summary of 
Schense's deposition. Counsel for Thomas stated that he had 
taken Schense's deposition in the postconviction action and that 
Schense had indicated that he probably did talk to Judge 
Spethman regarding Crawford's cooperation. In response, Judge 
Spethman stated that he did not deny that the communication had 
occurred but concluded that it did not constitute grounds for his 
recusal in this case. The court therefore declined to receive
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Schense's deposition and overruled the motion for reconsidera
tion. It also overruled Thomas' remaining pending motions, 
including the motion in arrest of judgment, reasoning that 
Thomas had failed to raise the issues presented in the motions at 
the trial level.  

At the commencement of the enhancement hearing, the court 
announced the title of the case and asked, "You're Mr. L. T.  
Thomas?" to which Thomas gave an affirmative response. The 
State offered evidence consisting of unsigned but certified copies 
of journal entries and certified pen packs received in the original 
enhancement hearing to show Thomas' two prior convictions.  
Additionally, however, the exhibits included certified docket 
entries from the two prior criminal prosecutions which reflect 
that Thomas was present with counsel at the time of his plea, 
conviction, and sentencing in each of the cases. The entries 
reflecting these facts are followed by the handwritten initials of 
the trial judge. Thomas interposed foundational and relevance 
objections to this evidence, arguing that the journal entries were 
not signed by the trial judge and that the State had failed to prove 
that he was the same person named in the docket entries from the 
prior criminal cases. The district court overruled these objections 
and determined, based upon the evidence presented, that Thomas 
was a habitual criminal.  

At the conclusion of the enhancement hearing, Thomas agreed 
to proceed immediately to resentencing, specifically waiving a 
supplemental presentence investigation. Thomas asked the court 
to consider imposing concurrent sentences, given his good prison 
record. In response to this request, the court continued the hear
ing until a supplemental presentence investigation could be pre
pared which would reflect Thomas' conduct while incarcerated.  

When the resentencing hearing reconvened on February 5, 
2003, the court stated that after learning from the probation 
office that Thomas had been incarcerated since his original sen
tence, it had decided not to request a supplemental presentence 
investigation, and instead had requested a report of Thomas' 
record during his incarceration. The report, which was received 
into evidence, indicated that Thomas' conduct was "very appro
priate ... within the prison walls." The court also received letters 
written on behalf of Thomas, as well as Thomas' own written
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statement. Thomas was allowed to make an oral statement in 
which he reasserted his claim of self-defense. The court stated 
that Thomas was entitled to some consideration "for the way 
[Thomas had] conducted himself while . . . in prison." It then 
sentenced Thomas to prison terms of 20 years to life for second 
degree murder, 6 to 8 years for the first count of use of a weapon 
to commit a felony, 10 to 12 years for assault in the first degree, 
and 5 to 10 years on the second count of use of a weapon to com
mit a felony, all terms to be served consecutively.  

On the following day, February 6, 2003, the parties again 
appeared before the court. The court stated that in an attempt to 
show Thomas leniency, it had unintentionally imposed void 
sentences because any sentence for less than 10 years was not 
permitted under the habitual criminal statute. See Neb. Rev. Stat.  
§ 29-2221(1) (Cum. Supp. 1994). Accordingly, the court 
imposed consecutive prison sentences of 20 years to life for sec
ond degree murder, 10 to 12 years on the first related weapons 
conviction, 10 to 12 years for assault in the first degree, and 10 
to 12 years on the second related weapons conviction.  

ASSIGNMENTS OF ERROR 
Thomas assigns, reordered and restated, that the district court 

erred in (1) overruling his motion for recusal, (2) overruling his 
motion in arrest of judgment, (3) failing to find that the second 
degree murder statute is unconstitutional, (4) finding that 
Thomas was a habitual criminal, and (5) imposing improper and 
excessive sentences.  

STANDARD OF REVIEW 
[1,2] A recusal motion is initially addressed to the discretion 

of the judge to whom the motion is directed. State v. Hubbard, 
267 Neb. 316, 673 N.W.2d 567 (2004). A motion requesting a 
judge to recuse himself or herself on the ground of bias or prej
udice is addressed to the discretion of the judge, and an order 
overruling such a motion will be affirmed on appeal unless the 
record establishes bias or prejudice as a matter of law. State v.  
Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000).  

[3] When dispositive issues on appeal present questions of 
law, an appellate court has an obligation to reach an independent
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conclusion irrespective of the decision made by the court below.  
Hubbard, supra.  

[4,5] Sentences within statutory limits will be disturbed by an 
appellate court only if the sentences complained of were an 
abuse of judicial discretion. Hubbard, supra; State v. Hurbenca, 
266 Neb. 853, 669 N.W.2d 668 (2003). An abuse of discretion 
takes place when the sentencing court's reasons or rulings are 
clearly untenable and unfairly deprive a litigant of a substantial 
right and a just result. Hurbenca, supra.  

ANALYSIS 

MOTION FOR RECUSAL 

[6-8] The right to an impartial judge is guaranteed under the 
Due Process Clause of the 14th Amendment to the U.S.  
Constitution and the due process clause of the Nebraska 
Constitution, the parameters of which are coextensive. State v.  
Ryan, 257 Neb. 635, 601 N.W.2d 473 (1999); State v. Lotter, 
255 Neb. 889, 587 N.W.2d 673 (1999) (supplemental opinion).  
This right extends to both the trial and the sentencing hearing.  
Ryan, supra. In order to show a constitutional violation of the 
right to an impartial judge, a defendant must prove actual bias 
or structural error. See Ryan, supra. Structural error occurs 
when the defendant shows that a judge had such a strong per
sonal or financial interest in the outcome of the trial that he or 
she was unable to hold the proper balance between the state and 
the accused.  

[9] Thomas does not contend that structural error occurred in 
this case. However, he does contend that the record reflects 
actual bias on the part of Judge Spethman, citing as examples the 
judge's "refusal to allow even the offer of the prosecutor's depo
sition," his failure to require fingerprint evidence to prove 
Thomas' identity, and his sarcasm in initially requesting a 
supplemental presentence investigation. Thomas, however, also 
acknowledges that other portions of the record "tend to show dif
ferently." Brief for appellant at 13. A defendant seeking to dis
qualify a judge on the basis of bias or prejudice bears the heavy 
burden of overcoming the presumption of judicial impartiality.  
Bjorklund, supra. Based upon our review of this record, we find 
no indication of actual bias on the part of Judge Spethman.
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[10] Thomas correctly argues that there are circumstances in 
which recusal of a judge is required even where actual bias can
not be shown. In State v. Barker, 227 Neb. 842, 847, 420 N.W.2d 
695, 699 (1988), this court held that "a judge, who initiates or 
invites and receives an ex parte communication concerning a 
pending or impending proceeding, must recuse himself or her
self from the proceedings when a litigant requests such recusal." 
We noted in State v. Ryan, 257 Neb. at 652, 601 N.W.2d at 487, 
that this recusal rule "is premised on evidentiary principles and 
judicial ethics" and that while the "underlying concerns promote 
due process and efficiency in the legal process, they are separate 
and distinct from constitutional rights." We thus concluded that 
"[t]he Barker rule is not a constitutional right in and of itself." 
Id. See, also, Barker, supra. In State v. Lotter, 255 Neb. 456, 586 
N.W.2d 591 (1998), we noted that the Barker recusal rule is 
limited to ex parte communications which pose a threat to the 
judge's impartiality.  

[11] Here, Thomas argues that Judge Spethman was required 
to grant his motion for recusal based upon an alleged ex parte 
communication from a prosecutor during his participation in the 
Crawford case and that the judge became a "peripheral partici
pant" in Thomas' prosecution by giving Crawford "preferential 
treatment" in recognition of his testimony against Thomas. Brief 
for appellant at 12. This argument fails because the record does 
not reflect that Judge Spethman received an ex parte communi
cation. An ex parte communication occurs when a judge com
municates with any person concerning a pending or impending 
proceeding without notice to an adverse party. In re Interest of 
Chad S., 263 Neb. 184, 639 N.W.2d 84 (2002); State v. Ryan, 
257 Neb. 635, 601 N.W.2d 473 (1999). Any communication 
between the prosecutor and Judge Spethman in Crawford's case 
would not constitute an ex parte communication in Thomas' 
case, which was not pending or impending before Judge 
Spethman when he delayed Crawford's sentencing or when he 
sentenced Crawford in 1995. Nor did Judge Spethman preside 
over Thomas' trial. Thus, any information that the judge 
received regarding Thomas while presiding over Crawford's 
case was not ex parte with respect to Thomas, and the Barker 
rule is therefore inapplicable.
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[12] We have also held that a judge should recuse himself or 
herself when a litigant demonstrates that a reasonable person 
who knew the circumstances of the case would question the 
judge's impartiality under an objective standard of reasonable
ness, even though no actual bias or prejudice was shown. State v.  
Pattno, 254 Neb. 733, 579 N.W.2d 503 (1998). See, also, Neb.  
Rev. Stat. § 24-739 (Reissue 1995). This rule extends to the sen
tencing phase of a criminal trial. Pattno, supra. Thomas argues 
that "[a] reasonable person, knowing that Judge Spethman had 
received extraneous information in the Crawford case from 
ex-parte [sic] communication with a prosecutor would believe 
that the validity of the February 5, 2003 pronounced sentence 
was not discovered by the judge himself." Brief for appellant at 
13. As noted, the record does not establish the claim that Judge 
Spethman received an ex parte communication about Thomas 
from a prosecutor in the Crawford case. However, it does estab
lish that at the time he sentenced Crawford, Judge Spethman was 
aware of Crawford's cooperation in the prosecution of Thomas.  
Thus, the issue is whether a reasonable person with knowledge 
of this circumstance would question Judge Spethman's impar
tiality in his subsequent involvement in this case under an objec
tive standard of reasonableness.  

[13] Absent extraordinary circumstances, in order to disqualify 
a judge based upon the appearance of impropriety, the bias and 
prejudice must stem from a nonjudicial source and not from what 
the judge learned from his or her prior involvement in the defend
ant's case or cases that concerned parties or witnesses in the 
defendant's case. U.S. v. Morris, 988 F.2d 1335 (4th Cir. 1993) 
(trial judge's involvement in coparticipant's trial and sentence 
reduction for coparticipant's cooperation in defendant's prosecu
tion insufficient ground for disqualification); United States v.  
Partin, 552 F.2d 621 (5th Cir. 1977) (trial judge not disqualified 
because he presided over separate trial of codefendant or because 
he accepted guilty plea of codefendant); State v. Joubert, 235 Neb.  
230, 455 N.W.2d 117 (1990) (judge who presided at trial not pre
cluded from subsequently considering defendant's postconviction 
motion); State v. Reddick, 230 Neb. 218, 430 N.W.2d 542 (1988) 
(allegation that judge previously prosecuted defendant in another 
case while serving as county attorney insufficient to show bias
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and prejudice). We conclude that under an objective standard of 
reasonableness, Judge Spethman's judicial involvement in the 
Crawford case would not cause a reasonable person to question 
his impartiality in this case.  

For the reasons outlined above, we conclude that the district 
court did not abuse its discretion in overruling Thomas' motion 
for recusal.  

MOTION IN ARREST OF JUDGMENT 

In his second and third assignments of error, Thomas con
tends that the district court erred in overruling his motion in 
arrest of judgment as untimely and in failing to find that the 
statute defining second degree murder is unconstitutional. Neb.  
Rev. Stat. § 29-2104 (Reissue 1995) provides: 

A motion in arrest of judgment may be granted by the 
court for either of the following causes: (1) That the grand 
jury which found the indictment had no legal authority to 
inquire into the offense charged, by reason of it not being 
within the jurisdiction of the court; or (2) that the facts 
stated in the indictment do not constitute an offense.  

Thomas' motion in arrest of judgment, filed after remand pur
suant to our opinion in Thomas I, alleges: 

1. The facts alleged in the information for Second Degree 
Murder do not constitute an offense and to the extent the 
other charges are based upon the Second Degree Murder 
Charge, these other charges do not constitute offenses.  

2. The Second Degree Murder statute under which 
defendant was charged is unconstitutional and the consti
tutional defect was attempted to be cured by adding a mal
ice element to the information and jury instructions which 
element is not embodied in the statute in violation of 
Defendant's due process rights.  

Thomas argues that Neb. Rev. Stat. § 28-304 (Reissue 1995), 
which defines the offense of second degree murder, is unconsti
tutional because nothing in the definition prevents the State 
from arbitrarily and discriminatorily choosing to charge second 
degree murder rather than the offense of manslaughter upon 
sudden quarrel, which is defined in Neb. Rev. Stat. § 28-305(1) 
(Reissue 1995).
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Thomas' arbitrary enforcement claim falls within the 
void-for-vagueness doctrine. See, State v. Beyer, 260 Neb. 670, 
619 N.W.2d 213 (2000) (void-for-vagueness doctrine requires 
that penal statute define criminal offense with sufficient definite
ness that ordinary people can understand what conduct is prohib
ited and in manner that does not encourage arbitrary and discrim
inatory enforcement); State v. Carpenter, 250 Neb. 427, 551 
N.W.2d 518 (1996). Although in State v. Caddy, 262 Neb. 38, 628 
N.W.2d 251 (2001), this court determined that neither § 28-304 
nor § 28-305 is unconstitutionally vague, Thomas argues that 
vagueness and arbitrary enforcement provide independent 
grounds for challenging the constitutionality of a criminal statute 
under State v. Kelley, 249 Neb. 99, 541 N.W.2d 645 (1996).  

Regardless of how Thomas labels his challenge, we do not 
reach the constitutional issue because we conclude that it has 
been waived. First, even if arbitrary enforcement provides an 
independent ground for challenging the constitutionality of a 
statute, both it and a void-for-vagueness claim are facial chal
lenges. See, Caddy, supra; Kelley, supra. Although Thomas 
argues that his trial counsel could not have filed a motion to 
quash or a demurrer because the information charged only first 
degree murder, Thomas' trial counsel did not object to the 
lesser-included jury instruction of second degree murder. Absent 
plain error, an issue not raised to the trial court will not be con
sidered by this court on appeal. State v. Keup, 265 Neb. 96, 655 
N.W.2d 25 (2003). Second, assuming without deciding that a 
motion in arrest of judgment would be an appropriate method of 
challenging the constitutionality of a statute defining a 
lesser-included offense under these circumstances, Thomas' trial 
counsel did not file such a motion after Thomas' convictions and 
prior to his direct appeal.  

[14] In addition, the issue of unconstitutionality was not raised 
in Thomas' previous appeal in which we affirmed his convictions 
but vacated his sentences and remanded with directions for a new 
enhancement hearing and resentencing. Thomas I. Under similar 
circumstances in State v. Hochstein and Anderson, 262 Neb. 311, 
632 N.W.2d 273 (2001), this court held that the district court on 
remand had no authority to consider assignments of error chal
lenging the validity of convictions that had previously been
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affirmed. Rather, its authority was limited by the order remanding 
the causes for resentencing, under the rule that 

[w]hen a cause is remanded with specific directions, the 
court to which the mandate is directed has no power to do 
anything but to obey the mandate. The order of the appel
late court is conclusive on the parties, and no judgment or 
order different from, or in addition to, that directed by the 
appellate court can be entered by the trial court.  

262 Neb. at 326, 632 N.W.2d at 284-85.  
[15] Thomas argues, however, that the claimed unconstitu

tionality of a criminal statute raises an issue of subject matter 
jurisdiction which can be asserted at any stage of a criminal pro
ceeding and can never be waived. Subject matter jurisdiction is 
the power of a tribunal to hear and determine a case of the gen
eral class or category to which the proceedings in question 
belong and to deal with the general subject matter involved. State 
v. Gorman, 232 Neb. 738, 441 N.W.2d 896 (1989). Pursuant to 
Neb. Rev. Stat. § 24-302 (Reissue 1995), district courts are 
vested with general, original, and appellate jurisdiction over civil 
and criminal matters. In this action, Thomas does not challenge 
the power of the district court to hear and determine a case of this 
general class. Rather, Thomas relies on Nelson v. State, 167 Neb.  
575, 94 N.W.2d 1 (1959), to support his argument that his motion 
in arrest of judgment raises a jurisdictional issue which can be 
raised at any time in a criminal proceeding.  

Nelson did not involve a claim that a statute defining a crimi
nal offense was unconstitutional. Rather, the defendant alleged 
that the information purporting to charge him with the uttering of 
a forged instrument was fatally defective because it failed to 
allege an essential element under prior case law. This issue was 
raised for the first time on direct appeal. This court stated that 
under Nebraska's Constitution, a defendant had the right to 
demand the nature and cause of accusation, and determined that 
the information was fatally defective because it failed to charge 
an offense even if true. We stated the rule that an objection to a 
fatally insufficient information may be raised for the first time on 
appeal in the absence of a statute to the contrary. We then deter
mined that the waiver of defects statute was not to the contrary 
because it applied only to defects which could be raised by a
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motion to quash, and not to defects that could be raised by a 
demurrer. Although the defective information in Nelson raised 
constitutional concerns, this court did not analyze it as an issue 
of subject matter jurisdiction, but, rather, focused on whether the 
objection was foreclosed by the waiver of defects statute.  

Thomas' argument that his facial challenge to the constitu
tionality of the statute under which he was convicted raises a 
jurisdictional issue which can never be waived is contrary to our 
holding in State v. Severin, 250 Neb. 841, 553 N.W.2d 452 
(1996). In Severin, we held that the proper way to challenge the 
facial constitutional validity of a charging statute is by a motion 
to quash or by a demurrer and that a defendant who did neither 
but allowed a plea of not guilty to be entered on his behalf 
waived any claim that the statute under which he was charged 
was unconstitutional on its face. Although Thomas argues that 
Severin is inconsistent with Nelson, we conclude that on the issue 
before us, they are consistent in that neither treats an allegation 
of a fatally defective information as a jurisdictional issue.  
Moreover, in State v. Blackson, 256 Neb. 104, 107, 588 N.W.2d 
827, 830 (1999), we held in a somewhat different context that 
"[t]he fact that an information is fatally defective does not deny 
the trial court jurisdiction to issue any order relating to those pur
ported charges." 

Thomas refers us to language in two of our cases that he claims 
supports his jurisdictional argument. In State v. Valencia, 205 
Neb. 719, 290 N.W.2d 181 (1980), this court determined that a 
facial challenge to a criminal statute could be raised by a motion 
to quash or by a demurrer, and further determined that the waiver 
of defects statute did not operate to preclude using a motion to 
quash to make a facial challenge when a demurrer was filed on the 
same day making the same challenge. In the process of making 
that determination, we cited a case in which the Wisconsin 
Supreme Court held that "an information which charges an 
offense in language of a statute which is unconstitutional states no 
offense and the defect is jurisdictional." Id. at 727, 290 N.W.2d at 
185, citing State v. Evjue, 253 Wis. 146, 33 N.W.2d 305 (1948).  
Thomas further points out that in State v. Torres, 254 Neb. 91, 574 
N.W.2d 153 (1998), we cited People v. Starnes, 273 Ill. App. 3d 
911, 653 N.E.2d 4, 210 Ill. Dec. 417 (1995), in which the Illinois
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Court of Appeals held that while a constitutional challenge to a 
statute under which a defendant is convicted cannot be waived, a 
defendant can waive such a challenge to the constitutionality of a 
collateral statute.  

In both Valencia and Torres, the cited language was dicta. In 
Valencia, we did not hold that the alleged defect raised an issue 
of subject matter jurisdiction, and in Torres, we did not hold that 
a constitutional challenge to the charging statute could not be 
waived. We further note that in State v. Caddy, 262 Neb. 38, 628 
N.W.2d 251 (2001), we disposed of an argument similar to that 
made in this case by assuming without deciding that a constitu
tional challenge to a charging statute was jurisdictional and 
could be raised at any time, but concluding that § 28-304 was 
not unconstitutionally vague as alleged in that case. We view the 
issue of whether a facial challenge to the constitutionality of a 
charging statute is an issue of subject matter jurisdiction as one 
on which this court has not definitively held.  

This issue was addressed by the District of Columbia Court of 
Appeals in U.S. v. Baucum, 80 F.3d 539 (D.C. Cir. 1996). In that 
case, the court of appeals had declined to address the defendant's 
constitutional challenge to the underlying criminal statute on 
direct appeal because he had failed to preserve it at trial. In his 
petition for rehearing, the defendant argued for the first time that 
his constitutional challenge to the charging statute raised an issue 
of the district court's subject matter jurisdiction and that, there
fore, he could not be deemed to have waived it. The court of 
appeals noted that there was authority to the contrary, but ulti
mately concluded that "the weight of the precedent, as well as 
prudential considerations, counsel toward treating facial consti
tutional challenges to presumptively valid statutes as nonjuris
dictional." Id. at 540. The court reasoned: 

At the time of [the defendant's] indictment (and still today), 
the federal law he was charged with violating, having never 
been declared unconstitutional, enjoyed a presumption of 
validity. When a federal court exercises its power under a 
presumptively valid federal statute, it acts within its 
subject-matter jurisdiction . . . . It is true that once a statute 
has been declared unconstitutional, the federal courts there
after have no jurisdiction over alleged violations (since there
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is no valid "law of the United States" to enforce), but [the 
defendant's] belated assertion of a constitutional defect does 
not work to divest that court of its original jurisdiction to try 
him for a violation of the law at issue.  

Id. at 540-41. The court further reasoned that because federal 
courts are obligated to address jurisdictional issues sua sponte, 
a rule that a constitutional challenge to a statute implicated sub
ject matter jurisdiction would require federal courts to address a 
statute's validity as a threshold matter in any case. The court 
determined that such a requirement was contrary to established 
U.S. Supreme Court precedent declining to address constitu
tional questions not put in issue by the parties. See, also, U.S. v.  
Feliciano, 223 F.3d 102 (2d Cir. 2000).  

[16] We find this reasoning persuasive and therefore hold that 
a facial challenge to a presumptively valid criminal statute does 
not raise an issue of subject matter jurisdiction in a criminal pros
ecution and thus may be waived if not timely asserted. Nebraska 
law is consistent with federal law in that criminal statutes are 
presumed constitutional. State v. Hynek, 263 Neb. 310, 640 
N.W.2d 1 (2002); State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 
169 (2000). Thomas was charged with first degree murder and 
convicted of the lesser-included offense of second degree murder 
defined by a statute, § 28-304, which has never been held uncon
stitutional. The jury was instructed, without objection, on all of 
the statutory elements of second degree murder plus the element 
of malice which was then required under our case law. See State 
v. Myers, 244 Neb. 905, 510 N.W.2d 58 (1994), overruled, State 
v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998). At the time we 
affirmed his conviction in Thomas I, Thomas made no claim that 
§ 28-304 was unconstitutional. Accordingly, we conclude that 
the claim was waived and that the district court did not err in 
declining to consider it upon our remand for a new enhancement 
hearing and resentencing.  

HABITUAL CRIMINAL DETERMINATION 

Nebraska's habitual criminal statutes provide for enhanced 
mandatory minimum and maximum sentences for a convicted 
defendant who "has been twice convicted of [a] crime, sen
tenced, and committed to prison, in this or any other state ... for
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terms of not less than one year." § 29-2221(1). The statutes fur
ther provide: 

At the hearing of any person charged with being a habit
ual criminal, a duly authenticated copy of the former 
judgment and commitment, from any court in which such 
judgment and commitment was had, for any such crimes 
formerly committed by the party so charged, shall be com
petent and prima facie evidence of such former judgment 
and commitment.  

Neb. Rev. Stat. § 29-2222 (Reissue 1995).  
[17-20] In a proceeding to enhance a punishment because of 

prior convictions, the State has the burden to prove such prior 
convictions. Thomas I. When using a prior conviction to enhance 
a sentence, the State need show only that at the time of the prior 
conviction, the defendant had, or waived, counsel. Id. The exis
tence of a prior conviction and the identity of the accused as the 
person convicted may be shown by any competent evidence, 
including the oral testimony of the accused and duly authenticated 
records maintained by the courts or penal and custodial authori
ties. State v. Luna, 211 Neb. 630, 319 N.W.2d 737 (1982). In 
reviewing criminal enhancement proceedings, "'[a] judicial 
record of this state, or of any federal court of the United States, 
may be proved by the production of the original, or by a copy 
thereof, certified by the clerk or the person having the legal cus
tody thereof, authenticated by his seal of office, if he has one.'" 
State v. Addison, 197 Neb. 482, 487, 249 N.W.2d 746, 749 (1977), 
quoting State v. Micek, 193 Neb. 379, 227 N.W.2d 409 (1975).  

Thomas mounts a two-pronged attack on the sufficiency of the 
evidence offered by the State at the enhancement hearing con
ducted pursuant to our remand and directions in Thomas I. First, 
relying upon State v. Linn, 248 Neb. 809, 539 N.W.2d 435 (1995), 
he argues that the evidence of prior convictions was insufficient 
because it did not include the signature of the judge(s) who entered 
the judgments of conviction. Second, he argues that the State failed 
to prove that he was the defendant in the two prior criminal pro
ceedings which were reflected in the State's evidence.  

[21] In Linn, which involved a sentence enhancement for driv
ing under the influence of alcohol, the State sought to prove 
two prior convictions by evidence consisting of copies of the
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complaints and certified copies of the county court's checklist 
showing that the defendant appeared with counsel, was advised of 
her rights, and entered a plea of guilty. However, the checklist 
relating to one of the convictions was not signed by the judge.  
This court held that in order "to prove an earlier conviction for the 
purpose of sentence enhancement, the evidence must, with some 
trustworthiness, reflect a court's act of rendering judgment." 248 
Neb. at 812, 539 N.W.2d at 438. We concluded that an unsigned 
checklist failed to prove that a judgment had been rendered on the 
complaint despite the clerk's certification.  

In State v. Fletcher, 8 Neb. App. 498, 596 N.W.2d 717 (1999), 
the Nebraska Court of Appeals considered a Linn challenge to 
the State's proof of prior convictions in a habitual criminal 
enhancement proceeding. The court did not interpret Linn to 
require as a matter of law that a judge's signature must appear 
on a judgment of conviction offered for purposes of enhance
ment. Rather, the court framed the dispositive issue as "whether 
the State's evidence . . . was sufficient to establish with some 
trustworthiness a district court's act of rendering at least two 
prior judgments." Fletcher, 8 Neb. App. at 511, 596 N.W.2d at 
726. See, also, State v. Coffman, 227 Neb. 149, 416 N.W.2d 243 
(1987) (concluding that State substantially complied with 
required proof of commitment in criminal enhancement pro
ceeding). We agree with this formulation of the standard and 
apply it to this case.  

We note that while a district judge's signature is now required 
to render a judgment, see Neb. Rev. Stat. § 25-1301(2) (Cum.  
Supp. 2002), a signature was not required at the time of 
Thomas' prior convictions. While it is likewise true that a county 
court judge's signature was not required at the time that Linn 
was decided, an unsigned checklist and a copy of a complaint 
were the only evidence supporting the prior conviction in Linn.  
That is not the case here.  

The State submitted certified copies of journal entries of two 
prior judgments convicting and committing Thomas to terms of 
incarceration over 1 year in length. Although unsigned, each 
journal entry has the judge's name typed on the judgment, and 
the certification contains the clerk's seal and attestation that the 
copy is the same as the judgment that appears in the court's
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records. The State also submitted certified trial docket entries, 
initialed by the judge, showing that Thomas was represented by 
counsel who was present with Thomas when he was convicted 
and sentenced in both of the prior criminal cases. Compare State 
v. Louthan, 257 Neb. 174, 595 N.W.2d 917 (1999) (recognizing 
that initialed checklist is sufficient to show compliance with all 
requirements to establish prior, valid plea-based conviction). In 
addition, the State submitted certified copies of records main
tained by the Department of Correctional Services showing 
Thomas' dates of commitment for each prior conviction and sen
tence. This evidence was sufficient to establish with the requisite 
trustworthiness the rendering of two prior judgments of convic
tion, each carrying prison sentences of 1 year or more.  

[22] As to the issue of identity, we have held that an authenti
cated record establishing a prior conviction of a defendant with 
the same name is prima facie evidence sufficient to establish iden
tity for the purpose of enhancing punishment and, in the absence 
of any denial or contradictory evidence, is sufficient to support a 
finding by the court that the accused has been convicted prior 
thereto. State v. Sardeson, 231 Neb. 586, 437 N.W.2d 473 (1989).  
The documents offered by the State in this case meet this require
ment. In addition, the documents offered included photographs of 
the incarcerated person named "L. T. Thomas" and reflected his 
date of birth as "7-24-65," the same date of birth reflected in the 
presentence investigation report prepared prior to Thomas' origi
nal sentencing in this case. At the commencement of the enhance
ment hearing, Thomas acknowledged that he was "L. T. Thomas." 
His counsel did not deny that Thomas was the person referred to 
in the prior conviction records but argued that the State had not 
met its burden to prove that he was. We conclude that the State's 
evidence was sufficient to meet its prima facie burden of proof 
that Thomas had been convicted of two prior offenses carrying 
prison sentences of 1 year or more and that because that evidence 
was not controverted, it was sufficient to support the finding of 
the court that Thomas was a habitual criminal.  

SENTENCING ISSUES 

In arguing that his sentences were excessive, Thomas first con
tends that the district court erred in resentencing him without
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waiting for preparation of an updated presentence investigation 
report, or obtaining a "further waiver" with regard thereto. Brief 
for appellant at 17. As noted, Thomas initially waived a supple
mental presentence investigation, but the district court nevertheless 
ordered one when Thomas requested leniency based upon his good 
prison record. When the hearing resumed, the court stated that it 
had decided that a report of Thomas' prison record subsequent to 
his original sentencing would suffice in lieu of a supplemental 
presentence investigation. The court received the report in evi
dence, as well as letters in support of Thomas from his family 
members. The report reflected several incidents of misconduct 
during Thomas' incarceration, but also included a letter in support 
of Thomas from a prison official. Thomas was allowed to submit 
an additional written statement and to make an oral statement to 
the court before sentencing. He did not object to the court's pro
ceeding without a supplemental presentence investigation.  

[23] Neb. Rev. Stat. § 29-2261(1) (Reissue 1995) provides that 
"[u]nless it is impractical to do so, when an offender has been 
convicted of a felony, the court shall not impose sentence with
out first ordering a presentence investigation of the offender and 
according due consideration to a written report of such investi
gation." This court has interpreted this section as mandating that 
the sentencing court obtain and consider a presentence investiga
tion with every felony conviction. State v. Tolbert, 223 Neb. 794, 
394 N.W.2d 288 (1986). However, the mandate is imposed for 
the benefit of the defendant, and the statutory right to a presen
tence investigation may be waived. Id.  

In Tolbert, the defendant left an alcohol treatment program 
without permission while serving a 90-day sentence for misde
meanor convictions. She was charged with one count of escape.  
At the plea hearing, her counsel asked the court to use the pre
sentence investigation report that had been prepared 2 months 
earlier for her misdemeanor convictions. The court agreed. At 
sentencing, the defendant waived her right to have the presen
tence investigation completed.for the escape conviction and the 
court pronounced her sentence. The court's failure to obtain the 
report was assigned as error.  

This court stated that the defendant waived her right to a pre
sentence investigation. We further determined that the savings
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clause of § 29-2261, providing "[u]nless it is impractical to do 
so," included those circumstances where a presentence investi
gation would be needlessly repetitive of one completed a short 
time earlier.  

[24] The presentence investigation report that was prepared 
for Thomas' original sentencing in 1995 is included in our record 
and contains all of the information required under § 29-2261(3).  
In addition, a sentencing court has broad discretion as to the 
source and type of evidence and information which may be used 
in determining the kind and extent of the punishment to be 
imposed. State v. Strohl, 255 Neb. 918, 587 N.W.2d 675 (1999); 
State v. Ryan, 248 Neb. 405, 534 N.W.2d 766 (1995). We con
clude that the district court did not abuse its discretion in obtain
ing and relying on the evidence received in lieu of a supplemen
tal presentence investigation, in view of the fact that Thomas 
consented and did not object to proceeding in that manner. See 
State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003) (defendant 
in criminal case may not take advantage of alleged error which 
defendant invited trial court to commit).  

Thomas also contends that the sentences imposed by the dis
trict court pursuant to our remand and directions in Thomas I were 
excessive. The record reflects that in consideration of Thomas' 
conduct while incarcerated, the court initially imposed shorter 
sentences than Thomas had originally received on all of his con
victions except that for second degree murder. After realizing that 
two of these sentences fell below the mandatory minimum 
required under the habitual criminal statute, the court correctly 
resentenced Thomas on those counts to the mandatory minimum 
term. As a result, Thomas received prison sentences of 10 to 12 
years on each of the two counts of use of a weapon to commit a 
felony, compared to his original prison sentences of 12 to 14 years 
on the use of a weapon count related to the second degree murder 
conviction and 10 to 12 years on the use of a weapon count related 
to the first degree assault conviction. He also received a prison 
sentence of 10 to 12 years on his conviction of first degree assault, 
compared to his original prison sentence of 12 to 14 years, and a 
prison sentence of 20 years to life on his conviction for second 
degree murder, the same as his original sentence. Thomas 
requested that the court impose concurrent sentences for his
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convictions of second degree murder and first degree assault, but 
the court declined to do so.  

Sentences within statutory limits will be disturbed by an 
appellate court only if the sentences complained of were an 
abuse of judicial discretion. State v. Hurbenca, 266 Neb. 853, 
669 N.W.2d 668 (2003). Although it is generally within the trial 
court's discretion to direct that sentences imposed for separate 
crimes be served concurrently or consecutively, Neb. Rev. Stat.  
§ 28-1205 (Reissue 1989) does not permit such discretion in sen
tencing because it mandates that a sentence for the use of a 
deadly weapon in the commission of a felony be served consec
utively to any other sentence imposed. State v. Decker, 261 Neb.  
382, 622 N.W.2d 903 (2001). Thus, the district court had no dis
cretion to order anything other than consecutive prison sentences 
of at least 10 years for Thomas' two convictions for use of a 
weapon to commit a felony. The sentence imposed for assault in 
the first degree was the minimum allowed under the habitual 
criminal statute, and the sentence for second degree murder was 
the same that had been ordered in his first sentencing. The trial 
court stated that while it believed Thomas was entitled to some 
consideration of his conduct while in prison, it did not intend to 
minimize the seriousness of the homicide conviction. Thomas' 
overall sentences were reduced by 4 years from the sentences 
imposed by the original sentencing court. We conclude that the 
court did not abuse its discretion in imposing these sentences.  

CONCLUSION 
Finding no error, we affirm the judgment of the district court 

determining that Thomas was a habitual criminal and resentenc
ing him accordingly.  

AFFIRMED.



268 NEBRASKA REPORTS

L.T. THOMAS, APPELLANT, V. STATE 

OF NEBRASKA, APPELLEE.  

685 N.W.2d 66 

Filed August 13, 2004. No. S-03-423.  

1. Pleadings: Appeal and Error. An order denying a petition to perpetuate testimony 
is reviewed to determine whether the trial court abused its discretion.  

2. Appeal and Error. Under the law-of-the-case doctrine, the holdings of the appellate 
court on questions presented to it in reviewing proceedings of the trial court become 
the law of the case; those holdings conclusively settle, for purposes of that litigation, 
all matters ruled upon, either expressly or by necessary implication.  

Appeal from the District Court for Douglas County: RICHARD 
J. SPETHMAN, Judge. Affirmed.  

James Walter Crampton for appellant.  

Jon Bruning, Attorney General, and Susan J. Gustafson for 
appellee.  

HENDRY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 
and MILLER-LERMAN, JJ.  

PER CURIAM.  

NATURE OF CASE 
L.T. Thomas appeals from an order of the Douglas County 

District Court which denied his request to take depositions in 
anticipation of a postconviction action.  

FACTS 
The background of this case is delineated in State v. Thomas, 

262 Neb. 985, 637 N.W.2d 632 (2002) (Thomas I), cert. denied 
537 U.S. 918, 123 S. Ct. 303, 154 L. Ed. 2d 203. Thomas was 
convicted of second degree murder, first degree assault, and 
two counts of use of a firearm to commit a felony. His motions 
for new trial were overruled, and he was sentenced as a habit
ual criminal. Thomas' direct appeal was dismissed by the 
Nebraska Court of Appeals because the poverty affidavit 
accompanying his notice of appeal was signed by trial counsel 
rather than by Thomas. See State v. Thomas, 4 Neb. App. xlix 
(No. A-95-1313, Jan. 9, 1996). He was granted a new direct 
appeal in which we affirmed his convictions but vacated the

594



THOMAS v. STATE 595 

Cite as 268 Neb. 594 

sentences because we found the evidence insufficient to prove 
Thomas' earlier convictions for purposes of sentence enhance
ment. We remanded the cause to the trial court with directions 
to hold a new enhancement hearing.  

Thomas subsequently filed an amended petition citing as 
authority Neb. Ct. R. of Discovery 27 (rev. 2000) and "the inher
ent power of the court to entertain an action to perpetuate 
testimony." Via this action, Thomas requested permission to per
petuate the testimony of three jurors who participated in his trial.  
Thomas alleged that he expected the testimony might be used in 
a postconviction action anticipated following this court's opinion 
in Thomas I. The petition stated that Thomas sought the testi
mony to address the issue of a juror who failed to inform coun
sel in voir dire as to a relative's murder. Thomas also asserted 
that he desired to perpetuate the testimony of the trial judge and 
the bailiff as to the existence of a note or notes from the jury to 
the court and the current location of any such note.  

The district court sustained the State's motion to dismiss 
Thomas' action, and he appealed. Thomas' appeal was dismissed 
by the Court of Appeals for lack of jurisdiction pursuant to Neb.  
Ct. R. of Prac. 7A(2) (rev. 2001). See Thomas v. State, 11 Neb.  
App. lxxv (No. A-02-1502, March 5, 2003). The Court of Appeals 
concluded that the district court's journal entry dismissing 
Thomas' action was not a final, appealable order and that, thus, 
there was no proper entry of judgment by the district court.  

Thereafter, the district court entered a written order dismissing 
Thomas' petition, finding that it is not proper or appropriate for 
Thomas to file a separate civil action to perpetuate testimony 
regarding the jurors and that rule 27 is not a proper method by 
which to obtain this testimony. Thomas timely appealed from 
this order.  

ASSIGNMENT OF ERROR 
Thomas asserts that the district court abused its discretion in 

dismissing his amended petition.  

STANDARD OF REVIEW 
[1] An order denying a petition to perpetuate testimony is 

reviewed to determine whether the trial court abused its discretion.  
See Gernstein v. Lake, 259 Neb. 479, 610 N.W.2d 714 (2000).
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[2] Under the law-of-the-case doctrine, the holdings of the 
appellate court on questions presented to it in reviewing proceed
ings of the trial court become the law of the case; those holdings 
conclusively settle, for purposes of that litigation, all matters 
ruled upon, either expressly or by necessary implication. Houston 
v. Metrovision, Inc., 267 Neb. 730, 677 N.W.2d 139 (2004).  

ANALYSIS 
Thomas seeks to perpetuate the testimony of jurors to obtain 

information about whether one of the jurors failed to disclose on 
voir dire that he had a relative who had been the victim of a mur
der, an issue we have previously addressed.  

In Thomas I, Thomas alleged that he was denied a fair trial 
due to the misconduct of a juror who failed to disclose during 
voir dire that his uncle had been the victim of a violent crime.  
We noted that the burden to establish prejudice related to alleged 
jury misconduct rests on the party claiming the misconduct.  
Whether jury misconduct occurred is largely a question of fact, 
and the trial court must resolve whether the misconduct was so 
prejudicial that the defendant was denied a fair trial. Id.  

The trial court in Thomas' case reviewed the issue of juror 
misconduct at a hearing on a second supplemental motion for 
new trial. Sworn statements were offered from jurors; however, 
the trial court excluded the statements based upon Neb. Rev.  
Stat. § 27-606(2) (Reissue 1995), which states that a juror may 
not testify concerning the jury's deliberations or concerning the 
juror's mental process in reaching a verdict. A juror may testify 
as to "whether extraneous prejudicial information was improp
erly brought to the jury's attention or whether any outside influ
ence was improperly brought to bear upon any juror." Id.  

In Thomas I, we held that no evidence was presented to estab
lish that any extraneous information was brought to the jury's 
attention, because during deliberations, a juror stated that his 
uncle had been murdered. However, this information came from 
a juror and not from an external source. We held that the trial 
court properly excluded the jurors' sworn statements offered 
after trial based upon the court's interpretation of § 27-606(2), 
which "does not allow a juror's affidavit to impeach a verdict on 
the basis of jury motives, methods, misunderstanding, thought
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processes, or discussions during deliberations." Thomas 1, 262 
Neb. at 1000, 637 N.W.2d at 650. We concluded that Thomas had 
not sustained his burden to prove that juror misconduct occurred 
or that the jury considered facts not in evidence. We also 
addressed Thomas' allegation that private communication 
occurred between the trial court and the jury. We held that the 
record showed that the communication between the trial court 
and the jury merely directed the jury to continue its deliberations 
and that this did not have a tendency to influence the verdict.  

We have held that matters previously addressed in an appellate 
court are not reconsidered unless the petitioner presents materi
ally and substantially different facts. See Latenser v. Intercessors 
of the Lamb, Inc., 250 Neb. 789, 553 N.W.2d 458 (1996). Under 
the law-of-the-case doctrine, the holdings of the appellate court 
on questions presented to it in reviewing proceedings of the trial 
court become the law of the case; those holdings conclusively 
settle, for purposes of that litigation, all matters ruled upon, 
either expressly or by necessary implication. Houston v.  
Metrovision, Inc., 267 Neb. 730, 677 N.W.2d 139 (2004). Our 
ruling in Thomas I precludes further consideration of the issues 
addressed therein.  

Thomas asserts that the district court abused its discretion in 
dismissing his petition to perpetuate testimony of jurors involved 
in his trial. The issues for which Thomas seeks to perpetuate the 
testimony have been considered, and Thomas has not presented 
any materially or substantially different facts to support his peti
tion. An order denying a petition to perpetuate testimony is 
reviewed to determine whether the trial court abused its discre
tion. See Gernstein v. Lake, 259 Neb. 479, 610 N.W.2d 714 
(2000). Thomas has not shown that the district court abused its 
discretion in denying his motion to perpetuate testimony. Thus, 
there is no merit to his assignment of error.  

CONCLUSION 
The judgment of the district court is affirmed.  

AFFIRMED.  

WRIGHT, J., participating on briefs.
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IN RE CLAIMS AGAINST ATLANTA ELEVATOR, INC.  

NEBRASKA PUBLIC SERVICE COMMISSION, APPELLEE AND 

CROSS-APPELLEE, v. ROBERTS CATTLE COMPANY, CLAIMANT, 

APPELLANT, AGP GRAIN COOPERATIVE, INC., ET AL., 

CLAIMANTS, APPELLEES AND CROSS-APPELLANTS, AND 

G & W FARMS PARTNERSHIP ET AL., CLAIMANTS, APPELLEES.  

685 N.W.2d 477 

Filed August 20, 2004. No. S-02-1406.  

I. Public Service Commission: Appeal and Error. The appropriate standard of 
review for appeals from the Nebraska Public Service Commission is a review for 
errors appearing on the record.  

2. Judgments: Appeal and Error. When reviewing an order for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Administrative Law: Statutes: Appeal and Error. The meaning of a statute is a 
question of law, and a reviewing court is obligated to reach its conclusion indepen
dent of the determination made by the administrative agency.  

4. Administrative Law: Contracts: Appeal and Error. The interpretation of a con
tract involves a question of law, in connection with which an appellate court has an 
obligation to reach its conclusions independent of the determinations made by the tri
bunal below.  

5. Statutes: Legislature: Intent. In discerning the meaning of a statute, a court must 
determine and give effect to the purpose and intent of the Legislature as ascer
tained from the entire language of the statute considered in its plain, ordinary, and 
popular sense.  

6. Statutes. A court must attempt to give effect to all parts of a statute, and if it can be 
avoided, no word, clause, or sentence will be rejected as superfluous or meaningless; 
it is not within the province of a court to read anything plain, direct, or unambiguous 
out of a statute.  

7. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and construed 
in pari materia to determine the intent of the Legislature so that different provisions of 
the act are consistent, harmonious, and sensible.  

8. Public Service Commission: Appeal and Error. In reviewing a decision of the 
Nebraska Public Service Commission, it is not the province of an appellate court to 
weigh or resolve conflicts in the evidence or the credibility of the witnesses; rather, an 
appellate court will sustain the decision of the commission if there is evidence in the 
record to support its findings.  

9. _ : . If there is evidence to sustain the findings of the Nebraska Public 
Service Commission, an appellate court cannot substitute its judgment for that of 
the commission.  

10. _ : . Determinations by the Nebraska Public Service Commission are a mat
ter peculiarly within its expertise and involve a breadth of judgment and policy
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determination that will not be disturbed by an appellate court iin the absence of a 
showing that the action of the commission was arbitrary or unreasonable.  

I1. Statutes: Legislature: Public Policy. It is the function of the Legislature through the 
enactment of statutes to declare what is the law and public policy of this state.  

12. Contracts. Courts will not permit a party to avoid a contract into which that party has 
entered on the grounds that he or she did not attend to its terms, that he or she did not 
read the document which was signed and supposed it was different from its terms, or 
that it was a mere form.  

13. Due Process: Words and Phrases. Although the required procedures may vary 
according to the interests at stake in a particular context, the fundamental require
ment of due process is the opportunity to be heard at a meaningful time in a 
meaningful manner.  

14. Administrative Law: Due Process: Notice: Evidence. Procedural due process in 
proceedings before an administrative agency or tribunal requires notice, identifica
tion of the accuser, factual basis for the accusation, reasonable time and opportunity 
to present evidence concerning the accusation, and a hearing before an impartial 
decisionmaker.  

Appeal from the Nebraska Public Service Commission.  
Affirmed.  

Stephen D. Mossman, of Mattson, Ricketts, Davies, Stewart 
& Calkins, for appellant.  

Jon Bruning, Attorney General, and L. Jay Bartel for appellee 
Nebraska Public Service Commission.  

Rocky C. Weber, of Crosby Guenzel, L.L.P., for appellee 
AGP Grain Cooperative, Inc.  

Kimberli D. Dawson and Bruce L. Hart, of Hart, Dawson & 
Sudbeck, P.C., L.L.O., for appellees Brian Bertrand et al.  

Daniel L. Lindstrom and Nicole M. Mailahn, of Jacobsen, 
Orr, Nelson, Wright & Lindstrom, P.C., for appellees G & W 
Farms Partnership et al.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
I. NATURE OF CASE 

Upon the insolvency of Atlanta Elevator, Inc. (AEI), on March 
11, 2002, the Nebraska Public Service Commission (PSC)
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assumed title to all grain in storage at AEI for the benefit of 
the owners, depositors, and storers of that grain. See Neb. Rev.  
Stat. § 88-547 (Reissue 1999). After combining the value of the 
grain inventory and a grain warehouse bond, a total amount avail
able for distribution was determined to be $1,083,259.42, and 
proceedings for distribution were instituted. The PSC received 
claims totaling $4,529,654.47.  

Appellant Roberts Cattle Company (RCC) and appellees and 
cross-appellants AGP Grain Cooperative, Inc. (AGP); Brian 
Bertrand; Mark Bertrand; Max Schultz; Dave Wells; the Harley 
Wells estate; Dean Pape; Wells Ag Enterprises, Inc.; Neil Young; 
and Dennis Fulk (collectively appellants) were among the 
claimants who filed claims seeking to share in the distribution. A 
hearing was conducted on May 30 and 31, 2002. After reviewing 
the evidence, the PSC denied all or a portion of appellants' 
claims, based on its determination that with respect to the denied 
portions of appellants' claims, appellants were not valid owners, 
depositors, or storers of grain in storage at AEI at the point in 
time at which the PSC took title to that grain. The PSC ordered 
pro rata distributions in accordance with its findings. A motion 
for rehearing was denied. This appeal followed. We affirm the 
PSC's decision with regard to appellants' claims.  

II. STATEMENT OF FACTS 

1. PSC INSPECTION AND WAREHOUSE SHORTAGE 

AEI was a Nebraska public grain warehouse, licensed under 
the Grain Warehouse Act, Neb. Rev. Stat. § 88-525 et seq.  
(Reissue 1999). The PSC is the state agency authorized to 
enforce the provisions of the act. One of the PSC's duties is to 
conduct inspections of licensed warehouses. See § 88-527(1).  
Additionally, the PSC is required under the act to "adopt and 
promulgate rules and regulations to aid in the administration of" 
the act. § 88-545.  

On March 11, 2002, the PSC warehouse examiners inspected 
AEI. As a result of the inspection, the PSC determined that the 
quantities of grain actually in storage with AEl were significantly 
below the amount necessary to cover AEI's apparent storage obli
gations. During the inspection, AEI voluntarily surrendered its 
grain warehouse license to the PSC. Due to the surrender, the
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PSC took immediate control of AEI's facilities and all grain 
stored in AEI's warehouse, closed the warehouse, and, as of 
March 11, took title to all grain in storage in the warehouse for 
the benefit of the owners, depositors, and storers of grain in the 
warehouse at that time.  

2. CLAIMS PROCESS 

In accordance with §§ 88-547 and 88-530, on March 19, 
2002, the PSC entered an order directing the liquidation of AEI's 
grain, with the proceeds from that liquidation and a warehouse 
security bond to be distributed to claimants deemed qualified as 
of March 11. Section 88-547 provides, inter alia, as follows: 

If the [PSC] determines that a shortage of grain exists 
[or] if a license is surrendered . .. the [PSC] may close the 
warehouse and do one or more of the following: 

(1) Take title to all grain stored in the warehouse at that 
time in trust for distribution on a pro rata basis to all valid 
owners, depositors, or storers of grain who are holders of 
evidence of ownership of grain. . . . Such distribution may 
be made in grain or in proceeds from the sale of grain; [and] 

(2) After notice and hearing (a) determine the value of 
the shortage and the pro rata loss to each owner, depositor, 
or storer of grain, (b) require all or part of the warehouse 
security to be forfeited to the [PSC], and (c) distribute the 
security proceeds on such pro rata basis[.] 

Although not defined in the statute, a "Depositor, Storer, 
and/or Owner" is defined in the PSC's grain warehouse rules and 
regulations as "[a]ny person who has grain stored with a ware
houseman.... Owner does not include mortgagee or pledgee." 
291 Neb. Admin. Code, ch. 8, § 001.01D (2002).  

Section 88-530 reads, in relevant part, that the security required 
of a licensed warehouse "shall run to the State of Nebraska for the 
benefit of each person who stores grain in such warehouse." 

Pursuant to the March 19, 2002, order, the PSC required par
ties who claimed to be either an owner, depositor, or storer of 
grain with AEI on March 11 to file their claims by May 23. A 
hearing on such claims was set for May 30. Notice of the claims 
deadline and hearing date was published in several newspapers 
and sent to potential claimants identified through the PSC's 
March inspection.
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On May 6, 2002, AEI filed chapter 7 bankruptcy proceedings.  
On May 22, the PSC entered into a stipulation in the bankruptcy 
case providing for the bankruptcy estate's abandonment of the 
grain inventories and the grain warehouse bond in the amount of 
$433,700. The bankruptcy court approved the stipulation.  

Thereafter, pursuant to its statutory authority, the PSC liquida
ted AEI's grain inventories. The net proceeds from the liquidation 
of the grain inventories totaled $649,559.42. In addition, AEI's 
grain warehouse bond of $433,700 was available for distribution.  
Thus, a total of $1,083,259.42 (the proceeds) was available for pro 
rata distribution by the PSC to approved claimants.  

3. CLAIMS HEARING 

The claims hearing was held on May 30, 2002, and continued 
on May 31. Fifty-seven claims, totaling $4,529,654.47, had been 
filed with the PSC. The PSC hearing was governed by the PSC's 
rules of procedure, 291 Neb. Admin. Code, ch. 1 (2001), and its 
grain warehouse rules and regulations. The rules of procedure 
provide, inter alia, that although the PSC is not "bound to follow 
the technical rules of evidence, the record will be supported by 
evidence which possesses probative value commonly accepted 
by reasonable men in the conduct of their affairs." 291 Neb.  
Admin. Code, ch. 1, § 016.01. Furthermore, in accordance with 
the PSC's rules of procedure, the claimants had the option of 
appearing before the PSC on their own behalf or being repre
sented by counsel. 291 Neb. Admin. Code, ch. 1, §§ 002.01 and 
002.02. At the outset of the hearing, the PSC indicated that 
cross-examination of witnesses would not be permitted. The 
record does not reflect that any party objected to the PSC's 
announcement regarding cross-examination.  

Thirty-three individuals testified during the claims hearing.  
In addition, 57 affidavits were submitted in support of claims by 
individuals or business entities. Sixty-eight exhibits, consisting 
of approximately 2,000 pages, were admitted into evidence.  

On September 18, 2002, the PSC entered its "Order 
Determining Claims." In summary, the order reviewed the various 
claims which had been filed and the evidence in the record 
relating to such claims, and made findings. In the order, the PSC 
approved or denied the claims, in total or in part, based on the
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PSC's determination as to whether the record demonstrated that 
on March 11, the date the PSC took title to the grain in storage at 
AEI, the claimant was an owner, depositor, or storer of that grain.  
Appellants are among those persons or entities whose claims the 
PSC denied, in total or in part, in its September 18 order.  

With respect to the subject matter involved in this case, pur
suant to statutes then in effect, timely motions, styled as "motions 
for rehearing," were filed with the PSC. See Neb. Rev. Stat.  
§ 75-137 (Cum. Supp. 2000) (repealed by 2003 Neb. Laws 187).  
Those motions came on for hearing on October 24 and 30, 2002.  
In an order entered November 19, the PSC overruled the motions.  
The instant appeal was filed in December, pursuant to Neb. Rev.  
Stat. § 75-136 (Cum. Supp. 2002), which statute we observe has 
been subsequently amended. See § 75-136 (Reissue 2003).  

Additional facts will be set forth below where pertinent to 
our analysis of appellants' arguments on appeal.  

III. ASSIGNMENTS OF ERROR 
All appellants assert essentially the same assignment of error, 

restated, that the PSC erred in denying all or a part of their indi
vidual claims based upon the PSC's determination that with 
regard to the denied claim, the record failed to demonstrate that 
on March 11, 2002, the claimant was an owner, depositor, or 
storer of grain in storage at AEI. In addition to this assignment of 
error, both RCC and AGP claim that the PSC denied them due 
process during the claims hearing.  

We note that G & W Farms Partnership, Gray Farms 
Partnership, and Jimmie "Jim" Lindstrom have also filed a single 
brief in this court, in which they identify themselves both as 
appellants and appellees. In their brief, these parties do not assign 
any error and instead generally argue in support of the PSC's 
September 18, 2002, order entered following the claims hearing.  
Because G & W Farms Partnership, Gray Farms Partnership, and 
Lindstrom have not challenged on appeal the PSC's determina
tion with respect to their claims, these parties are not included in 
our definition of "appellants," and their claims and the PSC's 
decision with respect to those claims will not be further discussed 
in this opinion. See Misle v. HJA, Inc., 267 Neb. 375, 382, 674 
N.W.2d 257, 263 (2004) (stating that to be considered on appeal,
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"an alleged error must be both specifically assigned and specifi
cally argued in the brief of the party asserting the erfor").  

Furthermore, we note that claimants Mark Nelson and Kallen 
Kuck initially appeared as cross-appellants in this appeal and 
were represented by the same counsel. Their attorney filed sepa
rate motions to withdraw as their counsel and sent copies of the 
respective motions to Nelson and Kuck by certified mail. This 
court granted the motions to withdraw. No substitute counsel 
entered an appearance for either Nelson or Kuck, and neither 
Nelson nor Kuck submitted a brief in this appeal. Accordingly, 
these parties are not included in our definition of "appellants," 
and their claims and the PSC's decision with respect to those 
claims will not be further discussed in this opinion. See, gener
ally, Neb. Ct. R. of Prac. 10B (rev. 2000).  

IV. STANDARDS OF REVIEW 
[1,2] The appropriate standard of review for these appeals 

from the PSC is a review for errors appearing on the record. See 
In re Proposed Amend. to Title 291, 264 Neb. 298, 646 N.W.2d 
650 (2002). When reviewing an order for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. Id.  

[3] The meaning of a statute is a question of law, and a 
reviewing court is obligated to reach its conclusion independent 
of the determination made by the administrative agency. In re 
Application of Neb. Pub. Serv. Comm., 260 Neb. 780, 619 
N.W.2d 809 (2000).  

[4] The interpretation of a contract involves a question of law, 
in connection with which an appellate court has an obligation to 
reach its conclusions independent of the determinations made 
by the tribunal below. See Professional Bus. Servs. v. Rosno, 
ante p. 99, 680 N.W.2d 176 (2004).  

V. ANALYSIS 
1. APPELLANTS' SUBSTANTIVE CHALLENGES To DENIED CLAIMS 

(a) Statutory Meaning of §§ 88-547 and 88-530 
The primary issue in this appeal is appellants' assertion that 

with regard to their individual denied claims, the PSC erred in its
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determination that at the time the PSC took title to all grain 
stored in the AEI warehouse on March 11, 2002, appellants were 
not owners, depositors, or storers of grain, and thus, they were 
not entitled to a pro rata share of the proceeds. The PSC reached 
this determination pursuant to the authority granted it under 
§ 88-547, which provides, inter alia, as follows: 

If the [PSC] determines that a shortage of grain exists 
[or] if a license is surrendered . .. the [PSC] may close the 
warehouse and do one or more of the following: 

(1) Take title to all grain stored in the warehouse at that 
time in trust for distribution on a pro rata basis to all valid 
owners, depositors, or storers of grain who are holders of 
evidence of ownership of grain. . .. Such distribution may 
be made in grain or in proceeds from the sale of grain; [and] 

(2) After notice and hearing (a) determine the value of 
the shortage and the pro rata loss to each owner, depositor, 
or storer of grain, (b) require all or part of the warehouse 
security to be forfeited to the [PSC], and (c) distribute the 
security proceeds on such pro rata basis[.] 

[5,6] Resolution of appellants' claims involves statutory inter
pretation. The meaning of a statute is a question of law, and a 
reviewing court is obligated to reach its conclusion independent 
of the determination made by the administrative agency. In re 
Application of Neb. Pub. Serv. Comm., supra. We have previ
ously stated that in discerning the meaning of a statute, a court 
must determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. Simon v. City 
of Omaha, 267 Neb. 718, 677 N.W.2d 129 (2004). Further, a 
court must attempt to give effect to all parts of a statute, and if it 
can be avoided, no word, clause, or sentence will be rejected as 
superfluous or meaningless; it is not within the province of a 
court to read anything plain, direct, or unambiguous out of a 
statute. Id.  

Under § 88-547, inter alia, if the PSC determines that a grain 
shortage exists or if the license of the warehouse has been surren
dered to the PSC, pursuant to § 88-547(1), the PSC is to "[t]ake 
title to all grain stored in the warehouse at that time . . ." for sub
sequent distribution. Applying the statute's plain language, it is
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apparent that § 88-547 establishes a temporal requirement, that is, 
a point in time at which the rights of entities claiming to be either 
"owners, depositors, or storers" of grain are fixed. According to 
§ 88-547(1), an entity's status is determined "at that time" at 
which the PSC takes title to the grain stored in the warehouse, 
and it is an entity's status as an owner, depositor, or storer of grain 
in storage at such time that determines such entity's right to sub
sequently receive a pro rata distribution of the proceeds.  

Section 88-547(1) also contains a physical requirement.  
Section 88-547(1) provides that at the time the PSC takes posses
sion of the grain, the grain is to be "stored in the warehouse." 
Given the temporal and physical requirements of § 88-547(1), the 
statute effectively gives a preference to claimants who meet these 
requirements as compared to other individuals or entities who do 
not meet the requirements but nonetheless may have rights 
against the insolvent warehouse. Thus, significant to our analysis 
of the PSC's decision with regard to the individual appellants' 
claims in this appeal, is an assessment of the right as of March 11, 
2002, of each appellant to grain actually in storage at AEI on 
March 11, the time at which the PSC took title to the grain stored 
in the warehouse.  

We note that in addition to the liquidation of grain stored at 
the warehouse, the proceeds available for distribution included 
AEI's warehouse bond. In this connection, we note, as quoted 
supra, that § 88-530, relating to the bond, provides, in relevant 
part: "The security shall run to the State of Nebraska for the ben
efit of each person who stores grain in such warehouse . . . ." 
Given the nature of the claims in this case, potential beneficia
ries of the security under § 88-530 other than "person[s] who 
store[] grain" are not relevant to this case.  

[7] The components of a series or collection of statutes pertain
ing to a certain subject matter may be conjunctively considered 
and construed in pari materia to determine the intent of the 
Legislature so that different provisions of the act are consistent, 
harmonious, and sensible. Arthur v. Microsoft Corp., 267 Neb.  
586, 676 N.W.2d 29 (2004). We consider § § 88-547(1) and (2) and 
88-530 together. We read the word "security" in § 88-547(2)(b) 
and (c) to mean the warehouse bond. See § 88-530. Section 
88-547(2)(c) states that distribution of the security proceeds is to
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be done on "such pro rata basis." We read "such" in the expression 
"such pro rata basis" in § 88-547(2)(c) as referring back to "pro 
rata" used in § 88-547(2)(a) in which pro rata refers to the loss to 
be compensated to each owner, depositor, or storer of grain. Thus, 
the distribution of the security proceeds under § 88-547(2)(c) is to 
be made pro rata to the owners, depositors, and storers of grain, 
which group we have determined must meet the temporal and 
physical requirements of § 88-547(1) to be eligible to share in the 
proceeds. Accordingly, given the facts of this case, we conclude 
that distribution of the portion of the proceeds attributable to the 
warehouse bond pursuant to § 88-547(2), must be made to 
claimants who meet the temporal and physical requirements 
which are contained in § 88-547(1).  

(b) Appellants' Denied Claims 

(i) RCC 
RCC asserts under a variety of theories that the PSC erred in 

denying its claim in which it alleged it was the owner of 102,592 
bushels of corn, with an approximate value of $192,000. The PSC 
determined that on March 11, 2002, RCC was neither an owner, 
depositor, nor storer of grain at AEI. Finding no error on the 
record relative to this determination, we reject RCC's arguments 
on appeal.  

RCC's claim of ownership is based primarily on two ware
house receipts issued by AEI, receipts Nos. B665911 and 
B665949. RCC asserts that these two receipts demonstrate it had 
purchased grain which was being stored at AEI on March 11, 
2002. The PSC rejected this argument.  

The record reflects that receipt No. B665911 was issued on 
July 26, 2001, purportedly showing RCC's purchase of 25,000 
bushels of corn from AEI. There is evidence that RCC later took 
delivery of 22,408 bushels of corn under receipt No. B665911, 
leaving a balance of 2,592 bushels of corn.  

The record reflects that receipt No. B665949 was issued on 
February 21, 2002, and purportedly showed RCC's previous pur
chase of 100,000 bushels of corn from AEI on January 14, 2000.  
In this connection, the record also contains an internal RCC docu
ment signed by J. Daniel Roberts, RCC's managing partner, that 
memorializes the purchase of 100,000 bushels of corn from AEI
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on January 14, 2000. According to this document, the corn was to 
be delivered to RCC "whenever [it] want[ed] it," and the point of 
delivery was "RCC." Elsewhere on the document is the notation, 
"RCC . .. prepaid this." 

The record also includes an affidavit from Roberts. With 
regard to receipt No. 665911, Roberts stated that this receipt rep
resented RCC's purchase of 25,000 bushels of corn from AEI on 
July 26, 2001, and that RCC paid a total of $49,250 to AEI for the 
corn. In his affidavit, Roberts stated that receipt No. B665949 
was a reissued receipt that was prepared by AEl to replace the 
original January 2000 receipt. Roberts asserted in his affidavit 
that the receipt was reissued at AEI's request, after AEl stated that 
it "wanted 'to make the Warehouse Receipt more current.' " With 
regard to that particular transaction, Roberts stated that on 
January 14, 2000, RCC issued a check to AEI for the purchase of 
the corn. A copy of that check is contained in the record, and in 
the memo section of the check is the notation "pre-pay corn." 
Roberts further stated that AEl agreed to waive storage charges 
on the purchased corn as an inducement for their arrangement and 
that the corn was to be delivered to RCC at RCC's request.  

In his affidavit, Roberts stated that RCC had routinely pur
chased "thousands of bushels of corn [from AEI] for delivery 
at [RCC] facilities. In these instances, corn was paid for with 
delivery to follow." Roberts stated that on those occasions, he rec
ognized that "title to the grain did not pass until the grain was 
delivered and [RCC] was at risk until actual delivery of the 
grain." As to the transactions represented by receipts Nos. 665911 
and 665949, however, Roberts stated that on those two occasions, 
RCC "did not desire immediate delivery" and that he and an 
AEI representative had discussed the topic that title to the grain 
would pass to RCC upon payment and the issuance of the ware
house receipts.  

The record also contains the testimony of Sherry Peterson, 
AEI's office manager, whose responsibilities included maintain
ing AEI's financial books, records of sales, and contracts.  
Peterson testified in general with regard to AEI's business prac
tices and as to specific transactions involving various claimants.  
With regard to AEI's grain sales to RCC, Peterson's testimony 
contradicted Roberts' affidavit, in that Peterson testified to the
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effect that AEl did not consider title to the grain to have passed 
to RCC until the grain was delivered to RCC.  

When considering RCC's claim, the PSC stated in its order 
that according to the practice of the grain warehouse indus
try, title to grain did not pass until it had been delivered, and that 
when the buyer took possession of the purchased grain, the 
buyer turned over the warehouse receipt to the warehouse, in 
accordance with § 88-540 and 291 Neb. Admin. Code, ch. 8, 
§ 002.08E. As to receipt No. 665911, the PSC found that RCC 
had retained the warehouse receipt notwithstanding partial deliv
ery and that its failure to surrender the receipt denied it protec
tion under 291 Neb. Admin. Code, ch. 8, § 001.01D. The PSC 
determined that RCC was a creditor as to the remaining value 
encompassed by receipt No. 665911.  

With regard to receipt No. 665949, the PSC noted numerous 
documents in the record reflected that the parties intended the 
corn purchase to be a prepay arrangement, in which RCC paid in 
advance for corn to be delivered at a future date. Referring to the 
evidence, the PSC determined that RCC had "only made 
'advances' to AEl and did not purchase the grain 'in store.'" 
Thus, the PSC determined that notwithstanding the existence of 
receipts, the evidence did not demonstrate title to the corn that 
RCC claimed had in fact passed to it. According to the PSC, 
RCC was, "at best . .. a lender or a mortgagee [to AEI], not an 
owner of grain." Regarding receipt No. 665949, the PSC noted 
that the fact that RCC had not been assessed storage charges by 
AEl was consistent with its determination that title to the corn 
did not pass to RCC until it was delivered to RCC. The order on 
rehearing was to the same effect. Accordingly, the PSC deter
mined that on March 11, 2002, RCC was not an owner, deposi
tor, or storer of grain at AEI, and was not entitled to a pro rata 
distribution of the proceeds.  

On appeal, RCC raises various arguments challenging the 
PSC's determination. RCC initially claims that the PSC's deci
sion is not supported by competent evidence. We disagree.  

The record contains several documents reflecting that RCC 
was prepaying, or paying in advance, for the corn noted on the 
warehouse receipts. The grain was to be delivered to RCC at 
some unstated future date or dates, "whenever [it] want[ed] it."
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Roberts, RCC's managing partner, acknowledged that RCC had 
purchased corn from AEI on numerous occasions and that in 
RCC's course of dealing with PSC, RCC did not normally con
sider title to grain it had purchased from AEI to pass from AEI to 
RCC until the grain was actually delivered. Roberts stated that 
until that delivery occurred, RCC was assuming the risk of loss.  
Roberts' affidavit testimony to the effect that he and an AEI rep
resentative had discussed that title to the grain would pass to RCC 
upon the issuance of the warehouse receipts at issue was directly 
contradicted by Peterson's testimony to the effect that AEI did not 
consider the title to the corn had passed to RCC until RCC had 
taken delivery. Given the evidence, the PSC resolved the conflicts 
in the record and determined that RCC's transactions with AEI, 
represented by receipts Nos. 665911 and 665949, were not actual 
purchases of corn, but, rather, were the advance of sums or pre
payments for corn.  

[8-10] In reviewing a decision of the PSC, it is not the province 
of an appellate court to weigh or resolve conflicts in the evidence 
or the credibility of the witnesses; rather, an appellate court will 
sustain the decision of the PSC if there is evidence in the record 
to support its findings. See In re Proposed Amend. to Title 291, 
264 Neb. 298, 646 N.W.2d 650 (2002). If there is evidence to sus
tain the findings of the PSC, an appellate court cannot substitute 
its judgment for that of the PSC. Id. Determinations by the PSC 
are a matter peculiarly within its expertise and involve a breadth 
of judgment and policy determination that will not be disturbed 
by an appellate court in the absence of a showing that the action 
of the PSC was arbitrary or unreasonable. Id.  

The PSC's determination that on March 11, 2002, RCC was 
not an owner, depositor, or storer of grain at AFI, and thus, was 
not entitled to share in a distribution of the proceeds is supported 
by competent evidence in the record, and we reject RCC's argu
ment on appeal to the contrary.  

RCC also asserts that the PSC erred by failing to rely on the 
provisions of article 7 of the Nebraska Uniform Commercial 
Code pertaining to "Documents of Title." See Neb. U.C.C.  
§ 7-101 et seq. (Reissue 2001). RCC refers in particular to 
§§ 7-202(1), 7-207(2), and 7-401. In summary, RCC argues that 
under article 7, the warehouse receipts represented its entitlement

610



IN RE CLAIMS AGAINST ATLANTA ELEV., INC. 611 

Cite as 268 Neb. 598 

to stored grain without regard to delivery. In support of this 
assertion, RCC argues in effect that under article 7, the receipts 
are sufficient to pass title. Contrary to RCC's argument on appeal, 
the PSC did not deny RCC's claim because of a determination 
that the warehouse receipts were defective, nor did the PSC deny 
RCC's claim because the goods were fungible and commingled.  
Rather, the PSC determined that based upon the evidence, AEl 
and RCC were involved in a prepayment arrangement for the 
corn, the receipts did not eclipse the arrangement, and pursuant to 
the arrangement and consistent with the custom in the industry, 
title did not pass to RCC until the corn was delivered to RCC.  
Assuming, arguendo, that the receipts upon which RCC relies 
show a future entitlement to the quantity of grain reflected 
therein, contrary to RCC's claim, the record does not support its 
assertion that such grain was, in fact, stored at AEI on March 11, 
2002. Thus, even considering the receipts, which may provide 
RCC with a basis for relief elsewhere, the PSC's determination 
in this case is controlled by § 88-547 and is supported by compe
tent evidence.  

Finally, RCC argues that the PSC's determination, which 
rejected RCC's assertion that the receipts conclusively show that 
title to grain transferred to it, violates public policy. We do not 
agree. The language of § 88-547 as written by the Legislature 
makes clear that a successful claimant must be an owner, deposi
tor, or storer of grain at the time the PSC takes title to the grain 
stored in the warehouse. The facts failed to establish that RCC 
was an owner, depositor, or storer at AEI on March 11, 2002. In 
the absence of such a showing, the Legislature has determined 
there is no entitlement to the proceeds.  

[1l] We have previously recognized that it is the function of 
the Legislature through the enactment of statutes to declare what 
is the law and public policy of this state. State v. Warriner, 267 
Neb. 424, 675 N.W.2d 112 (2004). Pursuant to the provisions of 
§ 88-547, the Legislature has declared that it is the public policy 
of this state that an entity's status as an owner, depositor, or 
storer of grain and its entitlement to a pro rata share of the 
proceeds are to be determined at the time the PSC takes title to 
the grain. It is properly the province of the Legislature, and not 
this court, to make such a policy determination. Danler v. Rosen
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Auto Leasing, 259 Neb. 130, 609 N.W.2d 27 (2000). Thus, we 
find no merit to RCC's argument that the PSC's decision violates 
public policy.  

(ii) AGP 
AGP asserts under a variety of theories that the PSC erred in 

denying its claim as set forth in its claim affidavit, in which it 
alleged it was the owner of 197,500 bushels of corn and 170,000 
bushels of soybeans with a total value of $931,366.61. The PSC 
determined that on March 11, 2002, AGP was neither an owner, 
depositor, nor storer of grain at AEI. Finding no error on the 
record relative to this determination, we reject AGP's arguments 
on appeal.  

AGP's claim of ownership is based on eight warehouse 
receipts, Nos. B665933, B665934, B665935, B665938, 
B665943, B665944, B665947, and B665948. AGP asserts 
that the eight receipts demonstrate that it had purchased grain 
which was being stored at AEI on March 11, 2002. The PSC 
denied AGP's claim because either the grain had been delivered 
and AGP had failed to surrender the receipts, or the "receipts" 
were in actuality advances to AEI, at best in the nature of collat
eralized receipts.  

The record includes the eight warehouse receipts upon which 
AGP relies and various signed contracts between AEI and AGP, 
some of which refer to advances against warehouse receipts. In 
addition to these receipts and contracts, the record contains the 
testimony and an affidavit from Donald A. Woodburn, AGP's 
director of marketing. Woodburn indicated in his affidavit that 
AGP took delivery on some grain, and the record shows that 
some grain, pursuant to contract and corresponding to receipts at 
issue, had been delivered. Woodburn further testified that when 
AGP paid money to AEI relative to the grain referenced in the 
receipts, it intended to obtain title to the grain at that time.  
Woodburn acknowledged, however, that AGP did not pay storage 
charges on any of the grain referenced in the receipts for which it 
had not taken delivery.  

With regard to AEI's records concerning its transactions with 
AGP, the record contains two separate single-page documents 
dated February 28, 2002, entitled "[AEI] Sale Contract Report by
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Patron." One document is labeled "Commodity: Corn," and the 
second is labeled "Commodity: Soybeans." These documents 
reflect a total of eight AGP transactions with AEI, three for corn 
and five for soybeans. Under each AGP transaction listed is a 
"Remarks" section, containing either the notation "PPD," "90% 
PPD," "PPD 90%," or "90% Advanced." 

During the hearing, the PSC examined Peterson with regard to 
the business practices between AEI and AGP. Consistent with the 
two documents noted immediately above, Peterson testified in 
effect that AEl would issue collateralized warehouse receipts to 
AGP in exchange for AGP's payment of advances for future 
grain. The substance of Peterson's testimony was to the effect 
that AEl considered title to the grain referenced in the receipts 
would pass to AGP after delivery of the grain to AGP.  

Finally, the record reflects that AGP held several federal grain 
warehouse licenses. As a result of these licenses, AGP was 
required to report to the federal government, among other items, 
receipted grain it owned in Nebraska that was stored in ware
houses other than its own. The completed reporting document 
(Statement) is in the record, and the space in the Statement 
regarding commodities stored in other warehouses is blank. The 
details of this completed Statement are as follows: The Statement, 
dated August 12, 2002, is entitled "U.S. Department of 
Agriculture . . . Warehouseman's Statement and Examiner's 
Comparison of Obligations and Stock." The Statement lists 
AGP as the "Warehouseman." The Statement includes a 
"Warehouseman's Certification," which provides, in pertinent 
part, that the warehouseman "certif[ies] to the . . . U.S.  
Department of Agriculture, subject to penalties of applicable laws 
for knowing false representations and similar offenses ... that the 
information contained in the above Warehouseman's statement is, 
to the best of [the warehouseman's] knowledge and belief, a true, 
correct and complete statement." Below this certification is a 
space containing the signature of AGP's treasurer as the 
"Warehouseman or Authorized Agent." Although the Statement 
contains spaces for AGP to list corn and soybeans in "Other 
Warehouses For Storage," AGP has left those spaces empty, 
thereby advising the government that it had no ownership of grain 
in other warehouses in Nebraska.
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Based on the evidence, the PSC denied AGP's claim. As an 
initial matter, the PSC determined that several of the receipts and 
the contracts referenced in those receipts had been satisfied by 
delivery and that AGP failed to surrender its receipts. Thus the 
PSC determined that those receipts had no residual value. With 
regard to the remaining receipts, the PSC concluded that these 
receipts showed AGP was not an owner but a creditor, having 
made advances to AEl for the future purchase of grain. The PSC 
concluded the receipts were at best "collateralized receipts" held 
to secure advances made by AGP to AEI. Accordingly, the PSC 
determined that on March 11, 2002, AGP was not an owner, 
depositor, or storer of grain at AEl and was not entitled to a pro 
rata distribution of the proceeds.  

On appeal, AGP challenges the PSC's determination and raises 
certain arguments similar to those raised by RCC and rejected 
supra. AGP also states that there is evidence in the record of 
"agreements to sell the underlying commodity from [AEI] to 
AGP," brief for cross-appellant AGP at 21, and, although 
acknowledging the existence of "advances," asserts that such 
advances "resulted in actual sales and deliveries," id. at 20. AGP 
claims that the PSC's decision is not supported by competent evi
dence. We disagree.  

The record, some of which is summarized above, contains evi
dence supporting the PSC's determination that some of the grain 
reflected in "the receipts upon which AGP base[d] its claim 
ha[d] already been delivered to AGP." The record thus supports 
the PSC's decision that certain receipts have no residual value.  
Based on the foregoing, AGP was not an owner, depositor, or 
storer of grain represented by these receipts.  

With regard to other receipts, the PSC determined that AGP's 
transactions with AEI were not actual purchases of grain for which 
AGP took title at the time the receipts were issued, but, rather, 
were the advance of sums for the future purchase of grain. Indeed, 
AGP's brief on appeal refers to "advances." Evidence, including 
Peterson's testimony and other documents in the record, supports 
the PSC's determination that rather than title passing upon the 
making of the contracts, the receipts reflected advances on future 
purchases for which title had not yet passed. In this regard, we 
note that the signed contracts contained in the record incorporate
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the "National Grain and Feed Dealers Association" trade rules 
which provide that title passes upon delivery.  

As noted earlier in our analysis, an appellate court will sustain 
the decision of the PSC if there is evidence in the record to sup
port its findings. In re Proposed Amend. to Title 291, 264 Neb.  
298, 646 N.W.2d 650 (2002). Contrary to AGP's claim, the 
PSC's determination that on March 11, 2002, AGP was not an 
owner, depositor, or storer of grain at AEI and, thus, was not 
entitled to share in a distribution of the proceeds is supported by 
competent evidence.  

AGP also asserts that the PSC's determination is contrary to 
case law and to various provisions of the Nebraska Uniform 
Commercial Code. The cases upon which AGP relies are distin
guishable. For example, whereas AGP claims to be a buyer and 
thus a storer of grain, State ex rel. P. Serv. C. v. R. E Gunkelman 
& Sons, Inc., 219 N.W.2d 853 (N.D. 1974), refers to the rights of 
sellers of grain as reflected in warehouse receipts. Further, 
although AGP may have certain rights against AEI, given the evi
dence, AGP's arguments based on the code do not establish that 
AGP was an owner, depositor, or storer of grain at AEl on March 
11, 2002, for purposes of § 88-547(1). We have considered each 
of AGP's assertions and found such assertions to be without 
merit. The PSC's determination is neither arbitrary nor capri
cious, and it is supported by competent evidence.  

(iii) Brian Bertrand, Mike Bertrand, Max Schultz, 
Dave Wells, and Harley Wells Estate 

Brian Bertrand, Mike Bertrand, Schultz, Wells, and the Harley 
Wells estate challenge the PSC's decision only to the extent it 
denied a portion of their respective claims alleging ownership of 
grain sold to AEI. We find no merit to these appellants' argu
ments and conclude that with regard to the denied portions of 
these appellants' claims, the PSC did not err.  

With respect to the denied claims of each of these appellants, 
the evidence in the record reflects that the grain had not been 
delivered to AEI, but instead was "direct-shipped" to various 
other locations. The PSC denied these claims based upon its 
determination that the evidence demonstrated that the grain had 
not been delivered to AEI, and thus, none of the grain at issue was
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actually in storage at the warehouse on March 11, 2002. In accor
dance with the provisions of § 88-547, the PSC determined that 
because the grain at issue was not in storage at the time the PSC 
took title to the grain, Brian Bertrand, Mike Bertrand, Schultz, 
Wells, and the Harley Wells estate were not "owners, depositors, 
or storers" of grain at AEI. Accordingly, the PSC determined that 
as to this portion of these appellants' claims, these appellants 
were not entitled to a pro rata distribution of the proceeds.  

On appeal, Brian Bertrand, Mike Bertrand, Schultz, Wells, and 
the Harley Wells estate assert that the PSC erred in denying their 
grain claims. In summary, these appellants claim that the PSC 
was incorrect in its determination that because the grain had been 
physically delivered to locations other than AEI, they were not 
owners, depositors, or storers of grain at AEI under § 88-547.  

As we have stated earlier in our analysis, § 88-547 contains 
both a temporal and a physical requirement. In order for owners, 
depositors, or storers to take part in the pro rata distribution of the 
proceeds, their grain must be stored in the warehouse at the time 
the PSC takes title to the grain. Further, under § 88-526(3), 
"[g]rain in storage" is defined as "grain which has been received 
at any warehouse." In the instant case, the record contains evi
dence demonstrating that with regard to the claims at issue, the 
grain of these appellants was not stored in the warehouse on 
March 11, 2002. We agree with the PSC's application of § 88-547 
to these claims. Accordingly, we find no merit to the argument 
raised on appeal by Brian Bertrand, Mike Bertrand, Schultz, 
Wells, and the Harley Wells estate, and we conclude that the PSC 
did not err in its determination to deny a portion of these appel
lants' claims.  

(iv) Dean Pape; Wells Ag Enterprises, Inc.; 
and Neil Young 

Pape, Wells Ag Enterprises, and Young argue on appeal that the 
PSC erred in denying their respective claims alleging ownership 
of grain sold to AEI. We reject their argument and conclude that 
the PSC did not err in its determination that on March 11, 2002, 
Pape, Wells Ag Enterprises, and Young were not owners, deposi
tors, or storers of grain at AEI.
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The record reflects that each of these appellants entered into a 
separate "Priced to Arrive Contract" with AEI, in which they 
were listed as the sellers and AEl was listed as the buyer. The 
respective contracts provided for the sale of a specified amount of 
grain to AEI, at an undetermined price. The contracts also con
tained delivery dates on which the grain would be delivered to 
AEI. Under the terms of these appellants' priced-to-arrive 
contracts with AEI, these appellants agreed that "title to the above 
grain passe[d] from Seller to the Buyer on the date of execution 
of [the] contract." AEI's records introduced into evidence indicate 
that each of these appellants had delivered grain to AEI on dates 
generally corresponding to the delivery dates listed in the 
priced-to-arrive contracts.  

The PSC found that each of these appellants had already 
sold their grain and transferred title to AEI under their respective 
priced-to-arrive contracts prior to March 11, 2002, and that thus, 
these appellants were not the owners, depositors, or storers 
of grain in storage at AEI at the time the PSC took title to the 
grain. Accordingly, the PSC determined that as to these claims, 
these appellants were not entitled to a pro rata distribution of 
the proceeds.  

On appeal, Pape, Wells Ag Enterprises, and Young assert that 
the PSC erred in denying their claims. In summary, these appel
lants claim that they did not understand the terms of the contract 
and that notwithstanding the terms of the contract, they did not 
intend to sell grain to AEI. These appellants also argue that 
because the priced-to-arrive contracts did not contain a specified 
price, the contracts were incomplete and therefore unenforceable.  
We do not find merit to these arguments.  

[12] It is generally held that courts will not permit a party to 
avoid a contract into which that party has entered on the grounds 
that he or she did not attend to its terms, that he or she did not 
read the document which was signed and supposed it was differ
ent from its terms, or that it was a mere form. Omaha Nat. Bank v.  
Goddard Realty, Inc., 210 Neb. 604, 316 N.W.2d 306 (1982).  
Thus, we reject the argument of these appellants that the contracts 
are unenforceable because they did not understand the terms of 
the priced-to-arrive contracts.



268 NEBRASKA REPORTS

Further, we have previously noted that contracts involving the 
sale of grain are generally governed by article 2 of the Nebraska 
Uniform Commercial Code. See, generally, Sack Bros. v. Great 
Plains Co-op, 260 Neb. 292, 616 N.W.2d 796 (2000) (discussing 
applicability of article 2 to "hedge-to-arrive" grain contracts).  
Neb. U.C.C. § 2-204(3) (Reissue 2001) provides, in part, that 
"[e]ven though one or more terms are left open a contract for sale 
does not fail for indefiniteness . . . ." With regard to an open price 
term, Neb. U.C.C. § 2-305(1) (Reissue 2001) provides, in part, 
that parties "can conclude a contract for sale even though the 
price is not settled. In such a case the price is a reasonable price at 
the time for delivery if . . . nothing is said as to price." Thus, 
although the priced-to-arrive contracts did not contain a price 
term, these appellants are incorrect in their assertion that this 
open term renders the contracts unenforceable.  

The interpretation of a contract involves a question of law, in 
connection with which an appellate court has an obligation to 
reach its conclusions independent of the determinations made by 
the tribunal below. See Professional Bus. Servs. v. Rosno, ante p.  
99, 680 N.W.2d 176 (2004). Based upon our independent review 
of the terms of these appellants' priced-to-arrive contracts, we 
determine that the PSC did not err in finding that Pape, Wells Ag 
Enterprises, and Young had each sold their grain to AEI under 
their respective priced-to-arrive contracts, and thus, they were 
not the owners, depositors, or storers of grain in storage at AEI at 
the time the PSC took title to the grain. Accordingly, the PSC did 
not err in its determination that as to these claims, these appel
lants were not entitled to a pro rata distribution of the proceeds.  

(v) Dennis Fulk 
Fulk argues on appeal that the PSC erred in assessing storage 

charges against his allowed claim. In summary, the PSC 
approved Fulk's claim for corn and soybeans stored at AEI, but 
offset against the claim storage charges of $33,864.48 for grain 
held at the elevator. On appeal, Fulk claims that the PSC erred in 
assessing the storage charges. Fulk argues that he had an agree
ment with AEI that he would not be charged storage charges in 
exchange for AEI's use of Fulk's storage bins and equipment at 
no charge.
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The record fails to reflect that Fulk's purported arrangement 
with AEI was memorialized in a written agreement, and other 
than his own testimony, Fulk offered no proof of the arrange
ment. Further, one of AEI's "Patron Grain Settlement" sheets for 
Fulk includes an adjustment for storage, which adjustment is 
inconsistent with Fulk's assertion that he would not be charged 
for storage. In view of the evidence, we determine that the PSC's 
decision assessing storage charges against Fulk's approved claim 
is supported by competent evidence and is neither arbitrary nor 
capricious. We affirm the PSC's decision with regard to the 
assessment of storage charges.  

2. APPELLANTS' PROCEDURAL CHALLENGE: DUE PROCESS 

RCC and AGP both argue on appeal that the PSC erred in 
denying them procedural due process during the claims hearing.  
RCC and AGP both assert, in summary, that as a result of the 
PSC's refusal to allow them the opportunity to cross-examine 
Peterson during the claims hearing, they were denied due pro
cess. AGP further asserts that the PSC's receipt of an exhibit 
after the claims hearing had begun, and its subsequent refusal to 
admit into evidence an exhibit AGP offered during proceedings 
on the motion for rehearing, denied AGP due process. We con
clude these arguments are without merit.  

[13,14] We have recognized that although "the required proce
dures may vary according to the interests at stake in a particular 
context, the fundamental requirement of due process is the 
opportunity to be heard at a meaningful time and in a meaningful 
manner." Marshall v. Wimes, 261 Neb. 846, 851, 626 N.W.2d 
229, 234-35 (2001). With regard to proceedings before an 
administrative agency or tribunal, we have stated that procedural 
due process requires notice, identification of the accuser, factual 
basis for the accusation, reasonable time and opportunity to pre
sent evidence concerning the accusation, and a hearing before an 
impartial decisionmaker. Id.  

The PSC's rules of procedure, 291 Neb. Admin. Code, ch. 1, 
did not bind the PSC to the technical rules of evidence. The rec
ord in the instant appeal shows that notwithstanding the lack of 
opportunity to cross-examine Peterson, the parties were afforded 
the opportunity to present both documentary and testimonial
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evidence in support of their claims at the claims hearing, and that 
RCC and AGP did in fact present such evidence. A review of the 
record shows that testimony and documents that contradicted 
RCC and AGP's claims were also admitted. The receipt of an 
exhibit after the claim hearing had begun and the refusal of the 
PSC to accept new evidence at the rehearing did not amount to a 
denial of due process.  

As reflected in its order, the PSC considered all of the evi
dence before reaching its decision. Given the record and the 
procedure afforded, we cannot say that RCC or AGP was denied 
due process.  

3. REMAINING ARGUMENTS ON APPEAL 

We have reviewed appellants' remaining arguments on appeal, 
and we find them to be without merit.  

VI. CONCLUSION 
After reviewing the record, we conclude that the PSC did 

not err by denying claims based upon its determinations chal
lenged on appeal that at the point in time that the PSC took title 
to the grain in storage at AEI, appellants were not valid owners, 
depositors, or storers of grain. Accordingly, the decision of the 
PSC is affirmed.  

AFFIRMED.  

IN RE APPLICATIONS T-851 AND T-852.  
NEBRASKA PUBLIC POWER DISTRICT, APPELLANT, V.  

DEPARTMENT OF NATURAL RESOURCES, APPELLEE.  

686 N.W.2d 360 

Filed September 10, 2004. No. S-03-207.  

I. Administrative Law: Statutes: Appeal and Error. In an appeal from the 
Department of Natural Resources, an appellate court's review of the director's factual 
determinations is limited to deciding whether such determinations are supported by 
competent and relevant evidence and are not arbitrary, capricious, or unreasonable; 
however, on questions of law, which include the meaning of statutes, a reviewing 
court is obligated to reach its conclusions independent of the legal determinations 
made by the director.
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2. Judgments: Collateral Attack. When a judgment is attacked in a manner other than 
by a proceeding in the original action to have it vacated, reversed, or modified, or by 
a proceeding in equity to prevent its enforcement, the attack is a collateral attack.  

3. Administrative Law: Waters: Final Orders. Administrative agency decisions 
determining water rights pursuant to statutory authority involve the exercise of 
quasi-judicial powers, and when no appeal is taken from such a decision, it becomes 
a final and binding adjudication.  

4. Administrative Law: Judgments: Collateral Attack: Jurisdiction: Parties.  
Judgments rendered by administrative agencies acting in a quasi-judicial capacity are 
not subject to collateral attack if the agency had jurisdiction over the parties and the 
subject matter.  

5. Appeal and Error. Error without prejudice provides no ground for appellate relief.  

Appeal from the Nebraska Department of Natural Resources.  
Affirmed.  

Stephen D. Mossman, of Mattson, Ricketts, Davies, Stewart 
& Calkins, for appellant.  

Jon Bruning, Attorney General, Jason W. Hayes, and Justin 
D. Lavene for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
MCCORMACK, JJ.  

PER CURIAM.  
I. NATURE OF CASE 

The Department of Natural Resources (the DNR) entered an 
order affirming an earlier decision of the DNR which canceled 
0.65 cubic feet per second (cfs) of incidental underground water 
storage held by the Nebraska Public Power District (NPPD).  
NPPD appealed. We moved this case to our docket pursuant to our 
authority to regulate the caseloads between this court and the 
Nebraska Court of Appeals. See Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995).  

II. FACTS 
On December 20, 1985, NPPD filed application U-5 for the 

recognition of incidental underground water storage. An order 
granting certain water rights was entered by the Department of 
Water Resources (now the DNR) on November 10, 1987 
(November 1987 order). NPPD filed a petition for rehearing, 
which was granted. Following rehearing, an order dated May 26,
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1988 (May 1988 order), was issued, superseding the November 
1987 order. For purposes of this case, the May 1988 order con
cerned two water appropriations: A-2039 and A-2726. The May 
1988 order granted NPPD the right to divert a maximum of 
331.74 cfs for direct irrigati6n service and an additional 129.26 
cfs of incidental underground water storage and included the 
following language: 

In instances where less than 23,222 acres were served 
directly, total direct flow diversions must be reduced by the 
ratio specified in § 46-231. It follows that to continue as 
incidental (contrasted to intentional) underground storage, 
that portion of the total natural flow diversion which would 
be dedicated as incidental underground storage should be 
reduced proportionately.  

... When the amount of water dedicated to direct [irri
gation] service is reduced because of the number of acres 
served (§ 46-231), the amount of water dedicated for in
cidental underground storage shall be reduced proportion
ately.  

On February 28, 2001, NPPD filed applications T-851 and 
T-852. It is these applications which are at issue in this appeal.  
T-851 and T-852 requested a transfer of the location of diver
sion and use of water for portions of A-2039 and A-2726. In 
NPPD's view, this transfer was necessary because Terry 
Crawford, one of NPPD's customers, had informed NPPD that 
he intended to use an existing ground water well to irrigate by 
center pivot rather than using NPPD's surface water under the 
Dawson County Canal. In order to avoid losing the water rights 
on Crawford's land due to nonuse, NPPD located land on the 
Gothenburg Canal and applied for a transfer of the surface water 
rights from Crawford's land to the new land. T-851 and T-852 
requested the transfer of 1.67 cfs of water, representing 
Crawford's 117 acres, previously flowing from the Dawson 
County Canal to the Gothenburg Canal.  

In an order dated June 22, 2001 (June 2001 order), the DNR 
approved T-851 and T-852 for the transfer of 117 irrigated 
acres from the Dawson County Canal to the Gothenburg Canal.  
However, with respect to A-2039, 0.65 cfs of incidental
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underground water storage was canceled. NPPD petitioned the 
DNR for rehearing. Following rehearing, an order was issued on 
January 29, 2003 (January 2003 order), again ordering the 
cancellation of 0.65 cfs of incidental underground water storage 
due to the transfer of 117 acres. In support of the cancellation, 
the DNR cited language from the May 1988 order which im
posed as a condition for some transfers a proportional reduction 
in water rights. The May 1988 order stated that "[w]hen the 
amount of water dedicated to direct [irrigation] service is re
duced because of the number of acres served . . . the amount of 
water dedicated for incidental underground storage shall be re
duced proportionately." 

III. ASSIGNMENTS OF ERROR 
NPPD assigns, rephrased and renumbered, that the DNR 

erred in (1) canceling 0.65 cfs of incidental underground water 
storage rights granted under U-5 in its June 2001 and January 
2003 orders, because such cancellation was inconsistent with 
Nebraska's Constitution, statutes, and case law, as well as with 
the methodology used in the November 1987 and May 1988 
orders; (2) finding that NPPD was attempting to collaterally 
attack conditions placed in the May 1988 order approving U-5; 
(3) not granting additional cfs for incidental underground water 
storage rights when 117 acres were transferred from the Dawson 
County Canal to the Gothenburg Canal; (4) not presenting any 
evidence to support its June 2001 and January 2003 orders; and 
(5) relying on adjudications and relinquishments not in the rec
ord when issuing its January 2003 order.  

IV. STANDARD OF REVIEW 
[1] In an appeal from the DNR, an appellate court's review 

of the director's factual determinations is limited to deciding 
whether such determinations are supported by competent and 
relevant evidence and are not arbitrary, capricious, or unrea
sonable; however, on questions of law, which include the mean
ing of statutes, a reviewing court is obligated to reach its con
clusions independent of the legal determinations made by the 
director. In re Water Appropriation A-4924, 267 Neb. 430, 674 
N.W.2d 788 (2004).
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V. ANALYSIS 

1. CANCELLATION OF 0.65 CFS OF WATER STORAGE 

(a) Collateral Attack of May 1988 Order 
NPPD first argues that the cancellation of 0.65 cfs of inci

dental underground water storage rights is not consistent with 
article XV of the Nebraska Constitution or with the purposes 
behind Neb. Rev. Stat. §§ 46-295 to 46-2,106 (Reissue 1998 & 
Cum. Supp. 2002).  

[2] When a judgment is attacked in a manner other than by a 
proceeding in the original action to have it vacated, reversed, or 
modified, or by a proceeding in equity to prevent its enforce
ment, the attack is a collateral attack. Bartlett v. Dawes Cty. Bd.  
of Equal., 259 Neb. 954, 613 N.W.2d 810 (2000).  

NPPD contends that §§ 46-295 to 46-2,106 were intended to 
protect incidental underground water storage rights, regardless 
of any change in actual surface irrigation. In essence, NPPD is 
arguing that the purposes behind the statutes prohibited the DNR 
from imposing the proportional reduction condition, since it 
interfered with NPPD's incidental underground water storage 
rights. However, by arguing that the DNR lacked the authority to 
impose the proportional reduction condition in the May 1988 
order, NPPD is attempting to vacate or reverse that portion of the 
order. Such an argument is a collateral attack.  

[3,4] Administrative agency decisions determining water 
rights pursuant to statutory authority involve the exercise of 
quasi-judicial powers, and when no appeal is taken from such 
a decision, it becomes a final and binding adjudication. In re 
Appropriations D-887 and A-768, 240 Neb. 337, 482 N.W.2d 11 
(1992). Judgments rendered by administrative agencies acting 
in a quasi-judicial capacity are not subject to collateral attack 
if the agency had jurisdiction over the parties and the subject 
matter. Id.  

NPPD does not contend that the DNR lacked jurisdiction.  
Moreover, in the May 1988 order, the DNR determined NPPD's 
surface and underground water rights, a quasi-judicial function.  
No appeal was taken from the May 1988 order, and it became a 
final and binding adjudication. The DNR did not err insofar as it 
concluded that NPPD was attempting to collaterally attack the
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May 1988 order with respect to this argument. As a result, this 
court need not consider whether the condition imposing a pro
portional reduction included in the May 1988 order violated ar
ticle XV of the Nebraska Constitution or was inconsistent with 
the purposes behind §§ 46-295 to 46-2,106.  

NPPD also argues that the cancellation of its underground 
water storage rights was contrary to In re Application U-2, 226 
Neb. 594, 413 N.W.2d 290 (1987), and the methodology used 
in the November 1987 and May 1988 orders. As we understand 
its argument, NPPD is not contending that In re Application U-2 
or these orders prevented the DNR from imposing the propor
tional reduction condition, but, instead, that In re Application 
U-2 and the orders show that the DNR is improperly applying 
the condition.  

Unlike its argument that the DNR lacked the authority to 
impose the reduction in the first place, NPPD's argument that the 
DNR improperly applied the condition is not a collateral attack.  
NPPD is not arguing that the condition should be reversed or va
cated, but, instead, is arguing that the condition should be prop
erly applied. Thus, we may consider whether the proportional 
reduction condition was properly applied in this case under In re 
Application U-2 and the methodology of the original orders.  

(b) In re Application U-2 
NPPD argues that the DNR's cancellation of 0.65 cfs of inci

dental underground water storage is inconsistent with this court's 
interpretation of the term "service" in In re Application U-2, 
supra. Using the definition of service in In re Application U-2, 
NPPD argues that seepage from the Dawson County Canal 
recharged the ground water irrigation wells on the 117 acres 
which NPPD had transferred from the canal, so those acres 
should still be considered as part of NPPD's service.  

NPPD argues that the question posed is the meaning of the 
term "service." We disagree, and believe that the question is rather 
the meaning of "direct irrigation service," the term used in the 
May 1988 order, which grants NPPD its water rights as follows: 

With some 23,222 acres found remaining in effect under the 
various natural flow appropriations, Dawson County Canal
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may divert a combined maximum 331.74 cfs for direct irri
gation service.  

In recent years the State has limited natural flow diver
sions to 461.00 cfs. Allowing maximum natural flow diver
sions to continue at 461.00 cfs would, by implication, neces
sitate granting [the difference of] 129.26 cfs for incidental 
underground storage ....  

There is no dispute as to how the original grant of water rights 
was calculated in both the November 1987 and May 1988 orders.  
Neb. Rev. Stat. § 46-231 (Cum. Supp. 2002) sets forth the proper 
ratio to apply: "An allotment from the natural flow of streams for 
irrigation shall not exceed one cubic foot per second of time for 
each seventy acres of land .... Such limitations do not apply to 
storage waters . . . ." By applying this ratio to the total of 23,222 
acres of land, NPPD was entitled to 331.74 cfs. This is the 
amount which NPPD was granted, with the DNR specifically 
noting that the grant was "for direct irrigation service." 

Section 46-231 expressly provides that the ratio is for "allot
ment[s] from the natural flow of streams." By implication, then, 
"direct irrigation service" means irrigation from the natural flow 
of streams. We conclude also that the natural flow of streams 
must equate to surface water irrigation, but not underground wa
ter storage. This conclusion is reinforced when we consider that 
incidental underground water storage, the very water right which 
NPPD contends is part of their direct irrigation service, was 
granted to NPPD separately from its direct irrigation service in 
the May 1988 order, and the limitations in § 46-231 specifically 
exclude storage waters.  

NPPD argues that this court must rely on In re Application 
U-2, 226 Neb. 594, 413 N.W.2d 290 (1987), to define the term 
"service." We disagree. Reference to In re Application U-2 is 
not necessary, since a plain reading of the May 1988 order 
indicates a meaning for the term "direct irrigation service." 
Furthermore, that case defines the term "service," but does not 
purport to define "direct irrigation service." NPPD's contention 
that the DNR's cancellation of 0.65 cfs of incidental underground 
water storage was inconsistent with In re Application U-2 is 
without merit.
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(c) Methodology of Initial Orders 
NPPD also argues that canceling 0.65 cfs of incidental un

derground water storage was inconsistent with the methodology 
used in the November 1987 and May 1988 orders. In order to 
understand NPPD's argument, it is necessary to outline the factual 
background of the applicable orders.  

In the November 1987 order, the DNR used the 70-to-1 ratio 
outlined in § 46-231, and the DNR concluded that the water 
appropriations served 22,937 acres. The DNR accordingly allot
ted 327.66 cfs for direct irrigation service and 133.34 cfs as inci
dental underground water storage for a total of 461 cfs, per the 
historical natural flow diversion rate.  

NPPD requested and was granted a rehearing as to the 
November 1987 order, and in May 1988, a new order was is
sued. In the second order, the DNR concluded that it had, in the 
earlier order, improperly canceled 285 acres due to nonuse. As a 
result, NPPD's grant was recalculated in the same manner that 
the November 1987 order was originally calculated. Instead of 
22,937 acres, the DNR concluded that 23,222 acres were served 
directly, for an allotment of 331.74 cfs of direct irrigation ser
vice and an additional 129.26 cfs of incidental underground 
water storage.  

Though the number of acres served and the grant of water 
rights differed, both the November 1987 and May 1988 orders 
contained the same proportional reduction. The condition in the 
May 1988 order provided that 

[i]n instances where less than 23,222 acres were served 
directly, total direct flow diversions must be reduced by the 
ratio specified in § 46-231. It follows that to continue as 
incidental (contrasted to intentional) underground storage, 
that portion of the total natural flow diversion which would 
be dedicated as incidental underground storage should be 
reduced proportionately.  

... When the amount of water dedicated to direct [irri
gation] service is reduced because of the number of acres 
served (§ 46-231), the amount of water dedicated for inci
dental underground storage shall be reduced proportion
ately.
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It is this language which NPPD argues has been improperly 
applied.  

This condition provided the methodology to be applied in the 
event of a reduction in direct irrigation service. The condition 
required first that "[iun instances where less than 23,222 acres 
[are] served directly, total direct flow diversions must be re
duced by the [70-to-I] ratio specified in § 46-231." Under the 
May 1988 order, 23,222 acres were served directly in the U-5 
area. Upon NPPD's request to transfer 117 acres out of the U-5 
area, only 23,105 acres remained. An application of the ratio 
from § 46-231 left NPPD with 330.07 cfs of direct irrigation ser
vice, a reduction of 1.67 cfs.  

The condition continued, stating that "[i]t follows that to con
tinue as incidental . . . underground storage, that portion of the 
total natural flow diversion which would be dedicated as inci
dental underground storage should be reduced proportionately." 
As noted, NPPD's direct irrigation service of 331.74 cfs was re
duced by 1.67 cfs, or 0.5 percent. The proportionate reduction is 
determined by multiplying that same 0.5 percent by the 129.26 
cfs of incidental underground water storage. That calculation 
equates to a 0.65 cfs reduction.  

NPPD, however, argues that since an increase in the number 
of acres served from the November 1987 to the May 1988 order 
resulted in an increase in its direct irrigation service and an equal 
decrease in its incidental underground water storage, the current 
decrease of 117 acres served indicates that NPPD's incidental 
underground water storage should have been increased, even as a 
portion of its direct irrigation service was transferred out of the 
Dawson County Canal. NPPD claims that 23,105 acres are now 
being served and that under § 46-231, NPPD is entitled to an 
allotment of 330.07 cfs of direct irrigation service and 130.93 cfs 
of incidental underground water storage. NPPD argues that in
stead of canceling 0.65 cfs of incidental underground water stor
age, the DNR should have transferred 1.67 cfs of its diversion 
from the Dawson County Canal as it did, but also should have 
increased NPPD's incidental underground water storage by that 
same 1.67 cfs.  

We acknowledge that NPPD is correct in its assertion that a 
comparison of the November 1987 and May 1988 orders shows
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that an increase in the number of acres served resulted in an in
crease in direct irrigation service and an equal decrease in inci
dental underground water storage. However, the DNR was not 
applying the proportional reduction condition in the May 1988 
order on rehearing after the November 1987 order. The DNR 
simply recalculated NPPD's water rights in the May 1988 order 
because the DNR had improperly canceled 285 acres of land for 
nonuse in its 1987 order. Upon rehearing and rectification of its 
error, the DNR was required to recalculate NPPD's affected water 
rights to effect the additional 285 acres in direct irrigation service.  

The proportional reduction condition was included in the May 
1988 order as the formula to employ in calculating incidental 
underground water storage when the number of acres served di
rectly was reduced. To find that a decrease in direct irrigation ser
vice would lead to an equal increase in incidental underground 
water storage would completely ignore the express requirement 
in the May 1988 order that incidental underground water storage 
be decreased proportionately. The DNR properly applied the pro
portional reduction condition of the May 1988 order when it can
celed 0.65 cfs of NPPD's incidental underground water storage, 
and NPPD's argument to the contrary is without merit.  

2. FAILURE TO INCREASE AMOUNT OF 

UNDERGROUND WATER STORAGE 

NPPD also argues that the DNR erred in not increasing 
NPPD's incidental underground water storage. We have con
cluded that the DNR did not err in canceling 0.65 cfs of NPPD's 
incidental underground water right, as that result was required 
based upon the proportional reduction condition in the May 1988 
order. Thus, we have also decided that the DNR should not have 
increased NPPD's incidental underground water storage due to 
the transfer of 117 acres from the Dawson County Canal. This 
assignment of error is without merit.  

3. FAILURE TO PRESENT EVIDENCE 

In its next assignment of error, NPPD argues that the DNR 
erred in not presenting evidence at the December 10, 2001, hear
ing to support its decision to cancel 0.65 cfs of incidental under
ground water storage.
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In Ponderosa Ridge LLC v. Banner County, 250 Neb. 944, 554 
N.W.2d 151 (1996), this court held that an applicant bears the 
burden of providing the director enough evidence on which to 
base a decision. See, also, Neb. Rev. Stat. § 46-294(1)(e) (Cum.  
Supp. 2002) (applicant has burden of proving that intrabasin 
transfer will comply with requirements of state law); Neb. Rev.  
Stat. § 61-206(1) (Cum. Supp. 2002) (burden of proof in hearing 
before DNR shall be upon person making complaint, petition, 
and application).  

NPPD could not and did not meet its burden of showing that 
the DNR's decision to cancel certain incidental underground 
water storage was incorrect. The proportional reduction condi
tion in the May 1988 order dictated the DNR's decision to can
cel that underground storage. No showing by NPPD would have 
been sufficient to overcome the plain language of the May 1988 
order. This assignment of error is without merit.  

4. RELIANCE ON RELINQUISHMENTS AND 

ADJUDICATIONS NOT IN RECORD 

In its final assignment of error, NPPD argues that the DNR 
relied on relinquishments and adjudications not in the record, 
asserting that the DNR made two factual findings in the January 
2003 order which were based upon prior orders not in the record.  
These findings purportedly show the manner in which the pro
portional reduction condition had previously been applied by the 
DNR with respect to similar applications made by NPPD.  

In its brief, the State concedes that the orders should have been 
placed in the record. However, the State argues that NPPD was 
not prejudiced by the inclusion of the prior orders in the January 
2003 order because the earlier orders were not used to come to 
the DNR's ultimate conclusion. Rather, the DNR's conclusion 
was dictated by the condition in the May 1988 order.  

NPPD is correct in its contention that the DNR should not have 
made factual findings regarding these prior orders when issuing 
its January 2003 order. These particular findings were not made 
in the June 2001 order which initially canceled the disputed 0.65 
cfs of incidental underground water storage. It is clear that these 
orders were not admitted into evidence, nor was the hearing offi
cer asked to take judicial notice of them. The contested factual
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findings are not supported by competent and relevant evidence 
and thus are in error.  

[5] However, error without prejudice provides no ground for 
appellate relief. Agri Affiliates, Inc. v. Bones, 265 Neb. 798, 660 
N.W.2d 168 (2003). Though the DNR erred in referring to the 
earlier orders in the January 2003 order, NPPD suffered no prej
udice. The DNR's decision to cancel 0.65 cfs of NPPD's inci
dental underground water storage is supported solely by the con
dition included in the May 1988 order. Any reference to other 
contested orders appears merely to be an attempt by the DNR to 
illustrate its consistency with respect to the application of this 
condition. This assignment of error is without merit.  

VI. CONCLUSION 
The DNR did not err in canceling 0.65 cfs of NPPD's inci

dental underground water storage rights. The January 2003 order 
of the DNR is affirmed.  

AFFIRMED.  

MILLER-LERMAN, J., not participating.  

KELLY M. HOGAN, APPELLANT, v. GARDEN COUNTY, NEBRASKA, 

A NEBRASKA POLITICAL SUBDIVISION, APPELLEE.  

686 N.W.2d 356 

Filed September 10, 2004. No. S-03-338.  

I. Statutes: Appeal and Error. Statutory interpretation presents a question of law.  
When reviewing questions of law, an appellate court has an obligation to resolve the 
questions independently of the conclusion reached by the trial court.  

2. Public Officers and Employees: Fees. If a person pays a de facto officer the fees 
allowed by law for the officer's services, he or she is protected, and will not be com
pelled to pay them a second time to the officer de jure.  

3. Statutes. It is not within the province of the courts to read a meaning into a statute 
that is not there.  

Appeal from the District Court for .Garden County: PAUL D.  
EMPSON, Judge. Affirmed.  

Kelly M. Hogan, pro se.  

Philip E. Pierce, of Pierce Law Office, for appellee.
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
Kelly M. Hogan, a former county attorney, appeals the district 

court's order that denied him compensation when he was wrongly 
removed from office. The court determined that payment by the 
county to the de facto officers who replaced Hogan during that 
period was a defense to Hogan's lawsuit. We agree that payment 
by a governmental body to a de facto officer is a defense to suit 
brought by the de jure officer for payment of salary and benefits 
when he or she was removed from office. Accordingly, we affirm.  

BACKGROUND 
The parties stipulated to the following facts: In December 

1993, the Garden County Board of Commissioners set the annual 
salary for the county attorney. In November 1994, Hogan was 
elected county attorney for Garden County and was sworn in on 
January 5, 1995.  

In March 1995, Eugene J. Hynes, Hogan's opponent in the 
general election, filed an action to remove Hogan from office.  
Hynes alleged that because Hogan did not reside in Garden 
County, he was guilty of official misconduct. In June, the dis
trict court found Hogan guilty of misconduct, declared the office 
vacant, and removed Hogan from office. Garden County then 
appointed Douglas D. Palik to serve as interim county attorney; 
Palik served in that capacity until November 1996 and was 
paid $38,151.92. Garden County then appointed Patrick C.  
McDermott who served until January 1997 and was paid 
$1,637.50. Hogan did not receive salary or benefits during the 
period he was removed from office.  

Hogan appealed, and the Nebraska Court of Appeals reversed, 
and remanded for further proceedings. Hynes v. Hogan, 4 Neb.  
App. 866, 553 N.W.2d 162 (1996). On further review, we re
versed and vacated the judgment removing Hogan from office 
and reinstated him as the Garden County Attorney. Hynes v.  
Hogan, 251 Neb. 404, 558 N.W.2d 35 (1997).  

Hogan resumed office in January 1997. In December 1997, he 
filed a claim with the Garden County Board of Commissioners 
seeking salary and employment benefits for the period of his
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removal. The parties have stipulated the amounts and benefits 
that Hogan would be entitled to; because the amounts are not per
tinent to our analysis, we do not set them out. The Board tabled 
Hogan's request and took no further action; Hogan resigned as 
county attorney in November 1998.  

Hogan filed suit seeking payment of salary and benefits for the 
time that he was removed from office. The district court granted 
the county's motion for summary judgment, and we reversed, 
and remanded in part. Hogan v. Garden County, 264 Neb. 115, 
646 N.W.2d 257 (2002). On remand, the court denied Hogan 
payment and dismissed the petition. Hogan appeals.  

ASSIGNMENTS OF ERROR 
Hogan assigns, rephrased and consolidated, that the district 

court erred by concluding that Garden County was not required 
to pay his salary and benefits during the time he was removed 
from office and dismissing his cause of action.  

STANDARD OF REVIEW 
[1] Statutory interpretation presents a question of law. When 

reviewing questions of law, an appellate court has an obligation 
to resolve the questions independently of the conclusion reached 
by the trial court. Mogensen v. Board of Supervisors, ante p. 26, 
679 N.W.2d 413 (2004).  

ANALYSIS 
Hogan argues that he is entitled to salary and benefits while 

he was removed from office; he contends that entitlements of 
public office are property and that he cannot be denied his salary 
without due process. The parties do not dispute that the replace
ment officers were the de facto officers and that Hogan was the 
de jure officer during the period he was removed from office.  
The county argues, however, that payment of salary and benefits 
to the replacement officers is a defense.  

A split of authority exists whether payment to a de facto offi
cer by a governmental body is a defense to a suit brought by the 
de jure officer who seeks to recover salary for the period he or she 
was not performing the duties of the office. Most jurisdictions 
hold that payment to the de facto officer is a defense. See Annot., 
64 A.L.R.2d 1375 (1959) (consolidating cases).



268 NEBRASKA REPORTS

We first addressed payment to a replacement county official as 
a defense in 1893. State, ex rel. Greeley County v. Milne, 36 Neb.  
301, 54 N.W. 521 (1893). In Milne, a county treasurer, Henry N.  
Milne, was unlawfully denied office because an election oppo
nent filed a lawsuit; during that period, his opponent served and 
received compensation. After Milne was reinstated in office and 
served his term, he refused to pay the money he received as trea
surer to his successor, claiming that the amount represented the 
pay he was entitled to while he was wrongfully kept from office.  
The county sought return of the money.  

[2] Addressing payment as a defense, we recognized a split of 
authority existed, but concluded that the majority rule was more 
persuasive. We stated we would adopt as precedent the rule "best 
supported by reason and in harmony with judicial principles." Id.  
at 303, 54 N.W. at 522. We noted that a county who pays a de 
facto officer is not required to know whether the officer is legally 
in possession of the office. And yet, the county is legally required 
to recognize the person serving as the legal and valid officer.  
Thus we held that "[i]f a person pays a de facto officer the fees 
allowed by law for his services, he is protected, and will not be 
compelled to pay them a second time to the officer de jure." Id.  

In Hallowell v. Buffalo County, 101 Neb. 250, 162 N.W. 650 
(1917), we again addressed payment as a defense concerning 
facts nearly identical to the present appeal. F.M. Hallowell was 
wrongly removed from the county judge's office and another per
son was appointed to fill the vacancy. Hallowell was later rein
stated to the position and brought suit seeking payment of his 
salary for the time that he was removed from office. Applying 
Milne, supra, we determined that the replacement judge was the 
de facto officer while Hallowell was removed; thus, we denied 
Hallowell recovery.  

Hogan argues that Milne and Hallowell were overruled by 
Fraiser v. Dundy County, 115 Neb. 372, 213 N.W. 371 (1927). We 
disagree. In Fraiser, an elected county judge became ill and an
other person was appointed to perform his duties; however, the 
judge was not removed from office. The replacement sought pay
ment, and the county raised as a defense its payment of the salary 
to the regularly elected judge. The issue in Fraiser, however, was 
whether the temporary replacement for an ill judge was statutorily
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entitled to compensation. We determined that the statute in effect 
at that time did not provide for compensation to a temporary re
placement. Fraiser did not discuss Milne or Hallowell and did not 
address the issue of payment to an elected officer who has been 
removed from office and replaced by a de facto officer. Instead, 
Fraiser concerned a temporary replacement under statutory pro
visions, and we held that the county was required to pay the salary 
only once. We determine that Frasier did not overrule Milne and 
Hallowell, nor does it hold that Hogan is entitled to compensation 
while he was removed from office.  

Hogan also contends that the Legislature overruled Milne and 
Hallowell. He relies on a statute concerning removal from office 
when an officer is incarcerated. That statute specifically states 
that the removed officer is not entitled to compensation. Other 
statutes are silent about compensation. See Neb. Rev. Stat.  
§§ 23-2013 (Reissue 1997) and 32-560 (Cum. Supp. 2002).  
Hogan inferentially argues that because the other statutes are 
silent regarding compensation, the Legislature intended that an 
officer who was removed for reasons other than incarceration 
must be compensated.  

[3] We have reviewed Hogan's statutory arguments and con
clude that they are without merit. It is not within the province 
of the courts to read a meaning into a statute that is not there.  
Kubicek v. City of Lincoln, 265 Neb. 521, 658 N.W.2d 291 
(2003). Section 32-560 states that an office shall be vacant when 
an official is removed from office. It is silent about compen
sation. We do not agree that the Legislature's provisions in 
§ 23-2013 denying compensation when an official is incarcerated 
show an intent to provide compensation in all other instances.  

Hogan also argues that he has a property right in his salary and 
benefits. Here, Hogan was removed from office and other per
sons acted as the de facto officers after Hogan was removed. The 
replacements were paid by the county. We have never recog
nized that a salary for service in public office is a property right.  
Hogan's argument is without merit.  

Hogan asks us to overrule State, ex rel. Greeley County v.  
Milne, 36 Neb. 301, 54 N.W. 521 (1893), and Hallowell v. Buffalo 
County, 101 Neb. 250, 162 N.W. 650 (1917), for public policy 
reasons. We decline to do so. The county has received only one
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service and should not be made to pay for it twice. Further, the 
county should be able to rely on a de facto officer's apparent title 
when making payment for services rendered. See, Milne, supra; 
64 A.L.R.2d, supra. We further note that the county was not a 
party to the proceeding to remove Hogan from office and is not 
accountable for his wrongful removal from office.  

CONCLUSION 
We conclude that the county's payment to the de facto officers 

while Hogan was removed from office was a defense to Hogan's 
suit seeking payment of salary and benefits for the period he was 
removed. Accordingly, Hogan is not entitled to recover.  

AFFIRMED.  

PAR 3, INC., A NEBRASKA CORPORATION, APPELLANT, 
V. DAN LIVINGSTON, APPELLEE.  

CORNHUSKER NURSERY, INC., A NEBRASKA CORPORATION, 
APPELLANT, V. DAN LIVINGSTON, APPELLEE.  

686 N.W.2d 369 

Filed September 10, 2004. Nos. S-03-494, S-03-495.  

1. Breach of Contract: Damages. A suit for damages arising from breach of a contract 
presents an action at law.  

2. Judgments: Appeal and Error. In a bench trial of a law action, the trial court's fac
tual findings have the effect of a jury verdict and will not be disturbed on appeal 
unless clearly wrong.  

3. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion.  

4. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo
sition through a judicial system.  

5. Reformation: Fraud. A court may reform an agreement when there has been either 
a mutual mistake or a unilateral mistake caused by fraud or inequitable conduct on the 
part of the party against whom reformation is sought.  

6. Parol Evidence: Contracts. The parol evidence rule renders ineffective proof of a 
prior or contemporaneous oral agreement which alters, varies, or contradicts the terms 
of a written agreement.
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Appeals from the District Court for Douglas County: PETER 

C. BATAILLON, Judge. Affirmed.  

Eric W. Kruger and Ryan M. Sewell, of Rickerson, Kruger & 
Ratz, L.L.C., for appellants.  

Martin P. Pelster and John M. Prososki, of Croker, Huck, 
Kasher, DeWitt, Anderson & Gonderinger, L.L.C., for appellee.  

HENDRY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 

and MILLER-LERMAN, JJ.  

PER CURIAM.  

NATURE OF CASE 
The appellants, Par 3, Inc., and Cornhusker Nursery, Inc.  

(Cornhusker), each brought suit against Dan Livingston for 
breach of contract. The actions were subsequently consolidated 
for trial. The Douglas County District Court found that Livingston 
was not personally liable for breach of the contract and, accord
ingly, dismissed Par 3's and Cornhusker's petitions.  

FACTS 
In April 1995, Livingston and an associate organized a corpo

ration called Castle Development, Inc. Livingston acted as presi
dent of Castle Development. One of the corporation's proposed 
projects was a real estate and golf course development tentatively 
called Castle Brook. At all relevant times, Par 3 was in the busi
ness of selling and transplanting trees and Cornhusker was in the 
business of growing trees.  

On April 30, 1996, a contract was entered into whereby an 
entity referred to as "Castlebrook" was to purchase a number of 
trees from Par 3 for a total price of $300,000. These trees were 
to be supplied by Cornhusker and transported by Par 3 to the 
development site. "Castlebrook" was to pay Par 3 the sum of 
$150,000 by no later than August 15. The contract was signed 
by the treasurer of Par 3, the president of Cornhusker, and 
Livingston. The words "TITLE/CASTLEBROOK" were typed 
below Livingston's signature. Above the word "TITLE," 
Livingston wrote "Pres."
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The Castle Brook project never came to fruition, and Par 3 did 
not receive any portion of the purchase price set forth in the con
tract. In separate petitions, Par 3 and Cornhusker filed suit against 
Livingston for breach of contract. The corporations sought recov
ery of lost profits and damages, after mitigation, for unsold trees.  
In his answers, Livingston alleged that he was not personally 
liable on the contract because he executed the document in his 
capacity as president of Castle Development. The cases were con
solidated for trial.  

After a bench trial, the district court dismissed Par 3's and 
Comhusker's petitions. The court found that Livingston intended 
to and did sign the contract as president of Castle Development, 
not in his personal capacity. In addition, the court found there 
was no evidence that any of the parties to the contract intended 
to sign the contract as individuals or to incur personal liability.  

Par 3 and Cornhusker filed timely motions for new trial. The 
motions were overruled, and these appeals followed.  

ASSIGNMENTS OF ERROR 
Par 3 and Cornhusker assign the following restated errors: (1) 

the court's determination that Livingston was not personally lia
ble for breach of the contract, (2) the court's reforming of the 
contract at issue, (3) the court's use of extrinsic and parol evi
dence to add to and vary the terms of a clear and unambiguous 
contract, and (4) the court's entry of judgment for Livingston and 
its overruling of their motions for new trial.  

STANDARD OF REVIEW 
[1] A suit for damages arising from breach of a contract pre

sents an action at law. Anderson Excavating v. SID No. 177, 265 
Neb. 61, 654 N.W.2d 376 (2002).  

[2] In a bench trial of a law action, the trial court's factual 
findings have the effect of a jury verdict and will not be disturbed 
on appeal unless clearly wrong. Id.  

[3] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Carlson v. Okerstrom, 267 Neb. 397, 675 
N.W.2d 89 (2004).  

[4] A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or
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refrain from acting, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substantial 
right or a just result in matters submitted for disposition through 
a judicial system. Id.  

ANALYSIS 

LIVINGSTON'S PERSONAL LIABILITY ON CONTRACT 
Most of the issues involved in this appeal arise from the ques

tion of whether Livingston can be held personally liable for 
breach of the April 30, 1996, contract. Accordingly, we will ad
dress this issue first.  

The appellants argue that Livingston's actions fall under Neb.  
Rev. Stat. § 21-2020 (Reissue 1997), which states that "[a]ll per
sons purporting to act as or on behalf of a corporation, knowing 
there was no incorporation under the Business Corporation Act, 
shall be jointly and severally liable for all liabilities created while 
so acting." Their argument is based upon the fact that the con
tract at issue was signed by Livingston as the president of Castle 
Brook. However, Livingston testified at trial that Castle Brook 
was never incorporated in Nebraska.  

Livingston argues that he intended to enter into the contract as 
the president of Castle Development, not Castle Brook. At trial, 
he testified that at the time he signed the contract, he was unaware 
that the name of the entity was incorrect on the document.  

The district court found that Livingston did not intend to enter 
into the contract in a personal capacity. In support of its finding, 
the court noted that there was a place for each person signing the 
contract to list their title within the corporation they were repre
senting. In the court's opinion, this indicated that each of the 
signors was acting as an officer of their respective corporations 
and not personally. Also, the court noted that Livingston testified 
that he signed the contract as president of Castle Development.  
Further, Dean Jenson, the president of both Par 3 and Cornhusker, 
testified that he believed he was dealing with a corporation when 
he entered into the contract.  

We conclude the district court's finding that Livingston did not 
sign the contract in his personal capacity is not clearly wrong. The 
issue then becomes whether Livingston signed the contract on be
half of Castle Brook or Castle Development.
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Jenson's testimony on this subject is somewhat contradictory.  
He admitted he believed that the contract was entered into by a 
corporation, but he also stated he was unaware that Livingston 
was working for a corporation which was in existence at the time 
the contract was executed.  

On the other hand, Livingston presented evidence which de
monstrates that the appellants were aware they were entering into 
a contract with Castle Development, an existing corporation. The 
initial meetings giving rise to the contract at issue involved 
Jenson, Livingston, and the other shareholder of Castle 
Development. In addition, shortly after the contract was signed, 
Cornhusker issued a $25,000 check made payable to Livingston.  
The check was part of the overall deal associated with the con
tract. Before accepting the check, Livingston had Jenson add the 
words "Castle Dev." to his name on the check. This check was 
deposited into a bank account held by Castle Development. Also, 
months before the contract was signed, Jenson requested a letter 
of recommendation from Livingston. In response, Livingston 
wrote a letter, dated December 13, 1995, which was prepared on 
Castle Development letterhead. The opening line of the letter 
stated: "We at Castle Development . . . ." The letter was signed 
"Dan Livingston, President." 

A suit for damages arising from breach of a contract presents 
an action at law. Anderson Excavating v. SID No. 177, 265 Neb.  
61, 654 N.W.2d 376 (2002). In a bench trial of a law action, the 
trial court's factual findings have the effect of a jury verdict and 
will not be disturbed on appeal unless clearly wrong. Id.  

The district court concluded that Livingston intended to and 
did sign the contract as president of Castle Development, and not 
in his personal capacity. Further, it found that there was no evi
dence presented which would show that the parties who entered 
into the contract did so with the intention of incurring personal 
liability. Based upon the evidence adduced at trial, we cannot 
state that these findings were clearly wrong. Since the court was 
not clearly wrong in finding that Livingston was contracting as an 
agent for a corporation that was in existence when the contract 
was executed, § 21-2020 is not applicable to the case at bar. For 
these reasons, we find the appellants' first assignment of error to 
lack merit.
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DISTRICT COURT'S INTERPRETATION OF CONTRACT 

[5] The appellants argue that the district court erred in reform
ing the contract at issue. A court may reform an agreement when 
there has been either a mutual mistake or a unilateral mistake 
caused by fraud or inequitable conduct on the part of the party 
against whom reformation is sought. Twin Towers Dev. v. Butternut 
Apartments, 257 Neb. 511, 599 N.W.2d 839 (1999).  

A review of the district court's order, however, reveals that the 
court did not reform the contract. Instead, the court considered 
the evidence presented at trial in order to determine whether 
Livingston was personally liable on the contract. The court's 
finding that Livingston was not personally liable was not based 
upon any alleged mistake in the contract, but was instead pre
mised on the conclusion that none of the parties involved in the 
contract intended to incur personal liability. We conclude that the 
district court did not reform the contract and that the appellants' 
second assignment of error is without merit.  

[6] The appellants' third assignment of error asserts that the 
district court used extrinsic and parol evidence to add to and vary 
the terms of a clear and unambiguous contract. The parol evi
dence rule renders ineffective proof of a prior or contemporane
ous oral agreement which alters, varies, or contradicts the terms 
of a written agreement. Sack Bros. v. Tri-Valley Co-op, 260 Neb.  
312, 616 N.W.2d 786 (2000).  

Our review of the district court's order reveals that the court did 
not add to and vary the terms of the contract. Instead, the court 
made a factual determination that Livingston did not intend to be 
held personally liable on the contract. This determination was 
made independent of any of the terms of the contract and was 
based upon the evidence adduced at trial concerning the intent of 
the parties. Accordingly, we find the appellants' third assignment 
of error to be without merit.  

APPELLANTS' MOTIONS FOR NEW TRIAL 

The appellants' final assignment of error concerns the district 
court's overruling of their motions for new trial. A motion for new 
trial is addressed to the discretion of the trial court, whose deci
sion will be upheld in the absence of an abuse of that discretion.  
Carlson v. Okerstrom, 267 Neb. 397, 675 N.W.2d 89 (2004). A
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judicial abuse of discretion exists when a judge, within the effec
tive limits of authorized judicial power, elects to act or refrain 
from acting, but the selected option results in a decision which is 
untenable and unfairly deprives a litigant of a substantial right or 
a just result in matters submitted for disposition through a judicial 
system. Id.  

In the district court's order overruling the appellants' motions 
for new trial, the court reiterated its finding that the parties in
volved in the contract were aware that they were not dealing with 
each other in their personal capacities. The court restated its find
ing that Livingston was acting at all relevant times as the repre
sentative of a corporation. Since we hold that these findings were 
not clearly wrong, we find that the district court did not abuse its 
discretion in overruling the appellants' motions.  

CONCLUSION 
For the reasons stated above, we affirm the decision of the 

district court which found that Livingston was not personally 
liable for breach of the contract and which dismissed the appel
lants' petitions.  

AFFIRMED.  

WRIGHT, J., participating on briefs.  

MIDWEST NEUROSURGERY, P.C., APPELLANT, V.  

STATE FARM INSURANCE COMPANIES, APPELLEE.  

DEBBIE LUNDIN, APPELLEE, V.  

MIDWEST NEUROSURGERY, P.C., APPELLANT.  

686 N.W.2d 572 

Filed September 17, 2004. Nos. S-02-559, S-03-076.  

I. Statutes. Statutory interpretation presents a question of law.  
2. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 

has an obligation to resolve the questions independently of the conclusion reached by 
the trial court.  

3. Contracts: Appeal and Error. The interpretation of a contract involves a question 
of law, for which an appellate court has an obligation to reach its conclusions inde
pendent of the determinations made by the court below.
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4. Contracts: Health Care Providers. Even in the absence of an express contract, the 
rendering of medical services creates an implied contract between the health care 
provider and the person being given the medical care.  

5. Health Care Providers: Liability. Neb. Rev. Stat. § 52-401 (Reissue 1998) does not 
change the fact that the patient is still the person responsible for paying his or her bill.  

6. Health Care Providers: Security Interests. By granting the health care provider a 
security interest in the patient's settlement or judgment, Neb. Rev. Stat. § 52-401 
(Reissue 1998) provides a new mechanism for the provider to ensure its bill will be 
satisfied in whole or in part out of the judgment or settlement.  

7. Health Care Providers: Liens: Tort-feasors: Insurance. By perfecting its Neb.  
Rev. Stat. § 52-401 (Reissue 1998) lien before the tort-feasor pays the judgment or 
settlement to the patient, the health care provider creates an obligation on the tort
feasor to ensure that the provider's bill will be satisfied from the funds that the 
tort-feasor owes to the patient.  

8. Health Care Providers: Liens: Tort-feasors: Insurance: Liability. If a tort
feasor's insurer impairs a Neb. Rev. Stat. § 52-401 (Reissue 1998) lien, then the 
insurer is directly liable to the health care provider for the amount that would have 
been necessary to satisfy the lien.  

9. Statutes: Appeal and Error. Statutory language is to be given its plain and ordinary 
meaning; an appellate court will not resort to interpretation to ascertain the meaning 
of statutory words which are plain, direct, and unambiguous.  

10. Health Care Providers: Liens: Words and Phrases. In Neb. Rev. Stat. § 52-401 
(Reissue 1998), the phrase "usual and customary charges" acts as a cap; it prevents 
the lien from being an amount greater than what the health care provider typically 
charges other patients for the services that it provided to the injured party.  

11. _ : _ : . Under the plain language of Neb. Rev. Stat. § 52-401 (Reissue 

1998), the lien extends only to the "amount due" for the health care provider's "usual 
and customary charges." 

12. Health Care Providers: Liens. Under Neb. Rev. Stat. § 52-401 (Reissue 1998), the 
lien is equal to the debt still owed to the health care provider for its usual and cus
tomary charges.  

13. Contracts. When the terms of a contract are clear, a court may not resort to rules of 
construction, and the terms are to be accorded their plain and ordinary meaning as the 
ordinary or reasonable person would understand them.  

Petitions for further review from the Nebraska Court of 
Appeals, HANNON and INBODY, Judges, and BUCKLEY, District 
Judge, Retired, on appeal thereto from the District Court for 
Douglas County, JOHN D. HARTIGAN, JR., and MARY G. LIKES, 
Judges. Judgment of Court of Appeals affirmed.  

Gregory C. Scaglione, Christopher J. Basilevac, and Julie A.  
Schultz, of Koley Jessen, P.C., L.L.O., for appellant.
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David C. Mullin, of Fraser, Stryker, Meusey, Olson, Boyer & 
Bloch, P.C., for appellee State Farm Insurance Companies.  

Joseph B. Muller, of Law Offices of Ronald J. Palagi, P.C., for 
appellee Debbie Lundin.  

Edward F. Hoffman, of Cada, Froscheiser, Cada & Hoffman, 
for amicus curiae Bryan LGH Medical Center.  

Lyman L. Larsen and Neil B. Danberg, Jr., of Stinson, 
Morrison & Hecker, L.L.P., for amicus curiae Nebraska Hospital 
Association.  

HENDRY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 
and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
In dispute is the amount of a physician's lien that Midwest 

Neurosurgery, P.C. (Midwest), has on a settlement between 
Debbie Lundin and Tiffani Monasmith. State Farm Insurance 
Companies (State Farm) is Monasmith's automobile liability 
insurer. State Farm, on behalf of Monasmith, and Lundin settled 
a claim arising out of an automobile collision allegedly caused 
by Monasmith. Midwest treated Lundin for injuries she sustained 
in the collision. Midwest's prevailing charge for the services pro
vided to Lundin was $23,193.40. But consistent with the terms of 
a preexisting agreement with Lundin's health insurer, Midwest 
agreed to accept $7,669.17 as "payment in full" from Lundin and 
her health insurer.  

The issue is whether Midwest's physician's lien extends to the 
difference between the prevailing charge and the amount it agreed 
to accept as "payment in full." The Nebraska Court of Appeals 
concluded that the lien did not extend to the difference. We agree 
and affirm.  

I. BACKGROUND 
When the collision occurred, Lundin was insured under her 

employer's health plan, the Christian and Missionary Alliance 
(C&MA) employee benefit plan. The network administrator for 
the C&MA plan was Midland's Choice. For our purposes, the
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distinction between C&MA and Midland's Choice is not impor
tant and to avoid confusion we will refer to them jointly as 
"4C&MA." 

Within the health insurance industry, it is common for insurers 
and medical providers to enter into agreements in which the 
provider agrees to accept as full payment an amount less than 
what is billed to the insured patient. In exchange for the provider's 
agreeing to offer its services at a discounted rate, the insurer 
agrees to create incentives for its insureds to use the provider, thus 
helping to ensure a higher volume of patients for the provider.  
Anne Maltz, Practising Law Inst., Litigation and Administrative 
Practice Course Handbook Series, Health Insurance 101 (2004).  

C&MA and Midwest had entered into such an agreement 
before Midwest provided medical services to Lundin (Managed 
Care Agreement). The Managed Care Agreement provided: 

The Plan Physician agrees to accept as payment in full for 
providing Covered Services to Plan Patients amounts equal 
to the Plan Physician's then prevailing charge; however, in 
the event the Plan Physician's then prevailing charge is for a 
Covered Service listed on the Plan Physician Fee Schedule, 
and exceeds the amount computed in accordance therewith, 
the Plan Physician agrees to accept as payment in full the 
amount computed in accordance with the Plan Physician 
Fee Schedule.  

The "then prevailing charge" for the services Midwest provided 
to Lundin was $23,193.40. But because this was more than the 
amount allowed by the "Plan Physician Fee Schedule," Midwest 
accepted $7,669.17: $6,783.20 from C&MA, and an $885.97 
copayment for which Lundin is responsible.  

After it treated Lundin, Midwest sent a letter to State Farm in 
which Midwest claimed that it had a physician's lien under Neb.  
Rev. Stat. § 52-401 (Reissue 1998).  

State Farm, on behalf of Monasmith, later entered into a set
tlement agreement with Lundin; Midwest did not take part in the 
settlement negotiations. Under the agreement, Lundin released 
Monasmith from any liability in exchange for $50,000, the lim
its under Monasmith's liability policy.  

Lundin and Midwest agree that Midwest has a lien on a por
tion of the settlement proceeds, but they dispute the amount.
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Midwest claims that the lien is for $16,410.20, the difference 
between the "then prevailing charge" and the amount Lundin and 
C&MA were required to pay after the bill was adjusted in ac
cordance with the Managed Care Agreement. Lundin claims that 
the lien is for $885.97, the total amount of the copayments she 
still owes to Midwest.  

1. LUNDIN's DECLARATORY JUDGMENT ACTION AGAINST 
MIDWEST AND MIDWEST'S COUNTERCLAIM 

As partial payment of the settlement agreement, State Farm 
sent a check for $16,410.20 to Lundin's attorneys. The check was 
made payable to Lundin, her attorneys, and Midwest. After 
Lundin's attorneys received the check, they tendered $885.97 to 
Midwest, claiming that the amount was for "full and final pay
ment on her bill." Midwest refused the check from Lundin's attor
neys, claiming that it was entitled to the entire $16,410.20.  

Lundin then brought a declaratory judgment action against 
Midwest, seeking a determination that Midwest was entitled to 
only $885.97 of the settlement funds. Midwest filed a counter
claim seeking a declaration that neither Lundin nor her attorneys 
had an interest in the State Farm check and ordering them to 
endorse and deliver the check to Midwest for payment on its per
fected physician's lien. Following a bench trial, the court ruled 
for Lundin and ordered the parties to return the check to State 
Farm and have State Farm issue two new checks: one made 
payable to Midwest for $885.97, and one made payable to 
Lundin and her attorneys for $15,524.23.  

2. MIDWEST'S ACTION AGAINST STATE FARM 

While Lundin's action was pending, Midwest filed an action 
against State Farm. In the petition, Midwest alleged that State 
Farm had impaired its lien by settling directly with Lundin; nam
ing Midwest, Lundin, and Lundin's attorneys as payees on the 
check; and delivering the check to Lundin's attorneys. Both par
ties moved for summary judgment. The district court granted 
summary judgment to State Farm, concluding that because State 
Farm made the check payable to Midwest as well as Lundin and 
Lundin's attorneys, it had sufficiently protected Midwest's lien.
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3. COURT OF APPEALS' DECISION 
The two cases were consolidated for appeal, and the Court of 

Appeals affirmed both. Regarding Lundin's declaratory judg
ment action, the court held that under § 52-401, a physician's lien 
"cannot exceed the amount the health care provider agreed to 
accept for the services rendered to a patient, even if the usual and 
customary charge for such services is greater than that sum." 
Midwest Neurosurgery v. State Farm Ins. Cos., 12 Neb. App. 328, 
336, 673 N.W.2d 228, 235 (2004). Regarding Midwest's case 
against State Farm, the court stated, without analysis, that the 
grant of summary judgment was proper.  

II. ASSIGNMENTS OF ERROR 
Midwest assigns that the Court of Appeals erred in (1) failing 

to acknowledge Midwest's contractual rights to pursue payment 
from sources other than the patient and health insurer in accord
ance with the coordination of benefits language contained in both 
the Managed Care Agreement and Lundin's patient registration 
sheet; (2) concluding that a physician's lien against the tort
feasor and liability insurer cannot exceed the amount the physi
cian agreed to accept from the health insurer and patient, thus 
denying full payment of the medical bills; and (3) failing to 
acknowledge that State Farm breached its duty to not impair 
Midwest's physician's lien rights by issuing the settlement check 
for $16,410.20 to Midwest, Lundin, and Lundin's attorneys.  

III. STANDARD OF REVIEW 
In Midwest's case against State Farm, the district court denied 

Midwest's motion for summary judgment and granted State 
Farm's motion for summary judgment. In Lundin's declaratory 
judgment action against Midwest, the court entered judgment for 
Lundin after a bench trial. In both cases, however, the facts are 
essentially undisputed. In determining the resolution of these 
appeals, we focus on the meaning of § 52-401 and the contracts 
between Lundin and Midwest and Midwest and C&MA.  

[1,2] Interpreting § 52-401 presents a question of law. When 
reviewing questions of law, an appellate court has an obligation 
to resolve the questions independently of the conclusion reached
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by the trial court. Unisys Corp. v. Nebraska Life & Health Ins.  
Guar Assn., 267 Neb. 158, 673 N.W.2d 15 (2004).  

[3] The interpretation of the Managed Care Agreement in
volves a question of law, for which this court has an obligation to 
reach its conclusions independent of the determinations made by 
the court below. See Professional Bus. Servs. v. Rosno, ante p.  
99, 680 N.W.2d 176 (2004).  

IV. ANALYSIS 

1. RESOLUTION OF LUNDIN'S DECLARATORY JUDGMENT 
ACTION AND MIDWEST'S COUNTERCLAIM 

The issue in the declaratory judgment action between Lundin 
and Midwest centers on the amount of the lien that Midwest had 
on Lundin's settlement. Lundin seeks a declaration that Midwest 
is entitled to only $885.97 of the settlement fund. Midwest seeks 
a declaration that it is entitled to $16,410.20. We begin our analy
sis with an overview of § 52-401 and then turn to the question of 
the amount of Midwest's lien.  

(a) Operation of Lien Statute 
[4] Even in the absence of an express contract, the rendering 

of medical services creates an implied contract between the pro
vider and the person being given the medical care. AMISUB v.  
Allied Prop. & Cas. Ins. Co., 6 Neb. App. 696, 576 N.W.2d 493 
(1998). Thus, health care providers and their patients stand in a 
creditor-debtor relationship; but unlike other creditors, the health 
care providers named in § 52-401 are often called upon to pro
vide their services without first ascertaining whether the patient 
can pay. See Bergan Mercy Health Sys. v. Haven, 260 Neb. 846, 
620 N.W.2d 339 (2000). Recognizing that this can create a heavy 
burden on health care providers, the Legislature passed § 52-401, 
which provides: 

Whenever any person employs a physician, nurse, or 
hospital to perform professional service or services of any 
nature, in the treatment of or in connection with an injury, 
and such injured person claims damages from the party 
causing the injury, such physician, nurse, or hospital, as the 
case may be, shall have a lien upon any sum awarded the 
injured person in judgment or obtained by settlement or
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compromise on the amount due for the usual and customary 
charges of such physician, nurse, or hospital applicable at 
the times services are performed, except that no such lien 
shall be valid against anyone coming under the Nebraska 
Workers' Compensation Act.  

The lien statute ensures that medical care is available to indi
gent persons by giving health care providers a way of securing 
compensation for the potentially charitable act of providing care 
to an indigent party. Bergan Mercy Health Sys. v. Haven, supra.  
Without the lien statute, the provider would be limited to bring
ing an action against the patient to recover the debt. This creates 
a problem for the provider: There is the potential that the 
tort-feasor will pay the judgment and the settlement directly to 
the patient, who will spend the money without reimbursing the 
provider. If the patient has no other funds to pay the provider's 
bill, the action against the patient will be worthless. See Bergan 
Mercy Health Sys. v. Haven, supra.  

[5-7] The lien statute does not change the fact that the patient 
is still the person responsible for paying his or her bill. But by 
granting the provider a security interest in the patient's settle
ment or judgment, it provides a new mechanism for the provider 
to ensure its bill will be satisfied in whole or in part out of the 
judgment or settlement. Accord West Neb. Gen. Hosp. v. Farmers 
Ins. Exch., 239 Neb. 281, 475 N.W.2d 901 (1991) (holding that 
when injured party receives treatment from provider and then 
obtains judgment or settlement, lien statute transfers interest of 
injured party in proceeds of settlement or judgment to provider, 
up to amount due for usual and customary charges). By perfect
ing its lien before the tort-feasor pays the judgment or settlement 
to the patient, the provider creates an obligation on the tort
feasor to ensure that the provider's bill will be satisfied from the 
funds that the tort-feasor owes to the patient.  

[8] In addition, the lien statute creates an incentive for the 
tort-feasor's insurer to make certain that the provider's bill is paid 
from the funds owed to the patient. If the insurer impairs the lien, 
then the insurer is directly liable to the provider for the amount 
that would have been necessary to satisfy the lien. See, Alegent 
Health v. American Family Ins., 265 Neb. 312, 656 N.W.2d 906 
(2003); West Neb. Gen. Hosp. v. Farmers Ins. Exch., supra. With
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these principles in mind, we turn to the question of the amount of 
the physician's lien that Midwest had on Lundin's settlement pro
ceeds.  

(b) Amount of Lien 
[9] Statutory language is to be given its plain and ordinary 

meaning; an appellate court will not resort to interpretation to 
ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. Parnell v. Madonna Rehab. Hosp., 258 Neb.  
125, 602 N.W.2d 461 (1999). The operative language in § 52-401 
states that the lien is on "the amount due for the usual and cus
tomary charges of such physician, nurse, or hospital." 

[10-12] In § 52-401, the phrase "usual and customary charges" 
acts as a cap; it prevents the lien from being an amount greater 
than what the provider typically charges other patients for the ser
vices that it provided to the injured party. See Parnell v. Madonna 
Rehab. Hosp., supra. The lien however, does not extend to the full 
amount of the provider's "usual and customary charges." Instead, 
under the plain language of § 52-401, the lien extends only to the 
"amount due" for the provider's "usual and customary charges." 
"Due" means "[o]wing or payable; constituting a debt." Black's 
Law Dictionary 538 (8th ed. 2004). Thus, under § 52-401, the lien 
is equal to the debt still owed to the provider for its usual and cus
tomary charges.  

Of course, how much is still owed to the provider will depend 
on the facts of each particular case, and so we look to the record 
to determine the debt still owed to Midwest for the services it 
provided.  

The Managed Care Agreement between C&MA and Midwest 
provided: 

3. Responsibilities of Plan Physician.  

(b) Payment for Covered Services. The Plan Physician 
agrees to accept as payment in full for providing Covered 
Services to Plan Patients amounts equal to the Plan 
Physician's then prevailing charge; however, in the event 
the Plan Physician's then prevailing charge is for a Covered 
Service listed on the Plan Physician Fee Schedule, and 
exceeds the amount computed in accordance therewith, the
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Plan Physician agrees to accept as payment in full the 
amount computed in accordance with the Plan Physician 
Fee Schedule.  

(Emphasis supplied.) 
[13] When the terms of a contract are clear, a court may not 

resort to rules of construction, and the terms are to be accorded 
their plain and ordinary meaning as the ordinary or reasonable 
person would understand them. Big River Constr Co. v. L & H 
Properties, ante p. 207, 681 N.W.2d 751 (2004). The language of 
provision 3(b) is clear. Under it, Midwest agreed to accept as 
"payment in full" the amount computed under the "Plan Physician 
Fee Schedule" when that amount was less than Midwest's pre
vailing charge. The use of the phrase "payment in full" in the 
Managed Care Agreement contemplates that Midwest will accept 
the amount computed under the fee schedule as full satisfaction 
of the debt; once that amount is paid, the debt is extinguished.  

Midwest, however, argues that the "payment in full" language 
in provision 3(b) is qualified by two "coordination of benefits" 
provisions; one that appears in the Managed Care Agreement and 
one that appears in a patient registration form that Lundin signed 
when she was admitted to Midwest. The two provisions contain 
different language, and we consider them separately.  

(i) Coordination of Benefits in Managed 
Care Agreement 

The coordination of benefits provision in the Managed Care 
Agreement provides: 

Regular coordination of benefits provisions contained in 
the Contracting Group's health benefits program shall 
apply to Covered Services provided by the Plan Physician.  
In the event that the Contracting Group is primary, then the 
Plan Physician shall be paid in accordance with this 
Agreement from the Contracting Group, but nothing herein 
shall preclude the Plan Physician from seeking or obtain
ing additional payment from payment sources other than 
primary. In the event that the Contracting Group is other 
than primary, then the Plan Physician shall not be entitled 
to receive payment from the Contracting Group in excess of 
the amount which when received from other sources under
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the applicable coordination of benefits rules equals the 
amounts computed in accordance with this Agreement.  

Midwest interprets the italicized language to mean that when 
there are payment sources other than the medical insurer and the 
patient, Midwest is not required to accept the amount computed 
under the fee schedule as payment in full. Instead, according to 
Midwest, if other payment sources exist, it is owed the difference 
between its prevailing charge and the amount computed under 
the fee schedule-but it is limited to recovering the difference 
from sources other than the patient and C&MA. Midwest, as we 
understand it, contends that Monasmith and State Farm are pay
ment sources other than C&MA and that thus, the difference 
between Midwest's prevailing charge and the amount computed 
under the fee schedule is still part of the debt owed to it-even 
though it cannot seek to collect the difference from Lundin.  

Midwest is correct in its interpretation that when C&MA is 
primary, the coordination of benefits provision in the Managed 
Care Agreement preserves Midwest's right to seek additional 
payment from sources other than primary. But we disagree with 
Midwest's argument that Monasmith and State Farm are "pay
ment sources other than primary." The Managed Care Agreement 
does not define "payment sources other than primary." However, 
the purpose of the Managed Care Agreement is to define the 
duties running between C&MA and Midwest. Among those 
duties is C&MA's obligation to pay Midwest directly for the 
expenses incurred by C&MA's insureds. The phrase "payment 
sources other than primary" refers to other payment sources that 
have obligations that mirror C&MA's duty to pay Midwest for 
the treatment it gave the patient. For example, the situation might 
arise when the injured party is insured by another health insurer 
who has its own managed care plan with Midwest. The coor
dination of benefits provision in the Managed Care Agreement 
allows Midwest to enforce the other insurer's obligation to pay, 
even if C&MA has already satisfied its obligation.  

But unlike C&MA, neither Monasmith nor State Farm had 
a duty to pay Midwest for Lundin's treatment. In the settlement 
agreement, Monasmith promised to pay Lundin in exchange 
for Lundin's promise to release Monasmith from liability.
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Monasmith's duty to pay ran to Lundin, not to Midwest, and thus 
she cannot be considered under the category of "payment sources 
other than primary." Likewise, as Monasmith's liability insurer, 
State Farm had a contractual duty to Monasmith to insure her 
against her loss. But it had no duty to pay Midwest for the ser
vices Midwest provided to Lundin. See West Neb. Gen. Hosp. v.  
Farmers Ins. Exch., 239 Neb. 281, 475 N.W.2d 901 (1991) (not
ing that settlement is between tort-feasor and injured party even 
if insurer pays injured party directly). We reject the argument that 
under the Managed Care Agreement, Monasmith and State Farm 
are additional payment sources and that the difference between 
Midwest's prevailing charge and the amount computed under the 
fee schedule is part of the amount due to Midwest.  

(ii) Coordination of Benefits Provision in 
Patient Registration Form 

Midwest also relies on a coordination of benefits provision in 
a patient registration form signed by Lundin. The provision 
states, "To the extent there is multiple coverage by third party 
payors such benefits shall be coordinated and the collection 
of any deductibles, co-insurance or co-payments up to the full 
amount of the account balance shall be permitted . . . ." Midwest 
interprets this provision similarly to how it interpreted the coor
dination of benefits provision in the Managed Care Agreement.  
Midwest argues that when there is "multiple coverage by third 
party payors," it is not obligated to accept the amount computed 
under the fee schedule as payment in full. Instead, the difference 
between the prevailing charge and the amount computed under 
the fee schedule is owed to Midwest-but it is limited to recov
ering the difference from those third-party payors. Midwest 
argues that it and Lundin agreed that State Farm was a third-party 
payor that provided coverage and that as a result, the difference 
was part of the debt owed to Midwest. We disagree.  

The coordination of benefits language refers to other third
party payors who provided "coverage" to Lundin. But as the 
Court of Appeals correctly noted, State Farm did not provide 
medical coverage to Lundin; it provided liability coverage to 
Monasmith. Thus, the coordination of benefits clause in the 
patient registration form is inapplicable.
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(c) Conclusion on Lundin's Declaratory Judgment 
Action and Midwest's Counterclaim 

We reject Midwest's claim that the two coordination of bene
fits provisions qualified the "payment in full" language in the 
Managed Care Agreement. Instead, we conclude that Midwest 
agreed to accept as "payment in full" the amount computed 
under the fee schedule and cannot use § 52-401 to escape the 
consequence of the agreements that it struck with C&MA and 
Lundin. Thus, the Court of Appeals did not err in affirming the 
district court's conclusion that Midwest's § 52-401 lien did not 
extend to the difference between the prevailing charge and the 
amount computed under the fee schedule. We also agree with the 
Court of Appeals that the district court's order adequately pro
tected the lien.  

2. RESOLUTION OF MIDWEST'S ACTION AGAINST 

STATE FARM FOR IMPAIRMENT OF LIEN 

In addition to its claims against Lundin, Midwest also alleges 
that State Farm is liable to it for impairing the lien. According to 
Midwest, State Farm impaired its lien by not including it in the 
settlement negotiations and by making the settlement check 
payable to Midwest, Lundin, and Lundin's attorneys.  

We need not determine whether State Farm impaired the lien.  
We have already decided that the amount of the lien is $885.97.  
Our resolution of Lundin's declaratory judgment action ensures 
that Midwest will be paid this amount out of the settlement pro
ceeds. It makes no sense to allow Midwest to maintain an action 
against State Farm for impairment of the lien when we know that 
the lien will be satisfied.  

V. CONCLUSION 
The Court of Appeals did not err in affirming the opinions of 

the district court.  
AFFIRMED.  

WRIGHT, J., participating on briefs.
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Filed September 24, 2004. No. S-03-1161.  

1. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan

guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous.  

Appeal from the District Court for Douglas County, PETER C.  
BATAILLON, Judge, on appeal thereto from the County Court for 
Douglas County, JOSEPH P. CANIGLIA, Judge. Judgment of District 
Court affirmed.  

Casey J. Quinn for appellant.  

Paul D. Kratz, Omaha City Attorney, Martin J. Conboy III, 
Omaha City Prosecutor, and J. Michael Tesar for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

Shawn Prater appeals from a judgment of the Douglas County 
District Court, which affirmed the judgment of the Douglas 
County Court finding Prater guilty of driving while under the 
influence (DUI), in violation of an Omaha city ordinance.  

SCOPE OF REVIEW 
[1] In the absence of anything to the contrary, statutory lan

guage is to be given its plain and ordinary meaning; an appellate 
court will not resort to interpretation to ascertain the meaning 
of statutory words which are plain, direct, and unambiguous.  
Brunken v. Board of Trustees, 261 Neb. 626, 624 N.W.2d 629 
(2001). When analyzing a municipal ordinance, this court follows 
the same rule.  

FACTS 
At about 2:30 a.m. on August 26, 2001, Omaha police officers 

were called by a resident of an apartment complex who reported
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a man trying to break into her car in the parking lot. While inves
tigating the possible break-in, Officer Tom Rummel observed 
Prater slumped over in the driver's seat of a different car. The car's 
engine was running. Rummel's partner tapped on the car window, 
but Prater did not respond. Rummel testified that Prater had "spill 
coming from his mouth down onto the floor." When Prater began 
to respond, Rummel reached into the car and took the keys from 
the ignition while his partner asked Prater to step out of the car 
and provide identification and registration. Prater appeared to 
have been drinking and showed signs of impairment. Prater was 
arrested and transported to police headquarters, where he was 
given an Intoxilyzer test.  

A city complaint was filed in Douglas County Court charging 
Prater with violating Omaha Municipal Code (OMC), ch. 36, art.  
III, § 36-115 (1998) by unlawfully operating or being in actual 
physical control of a motor vehicle while under the influence.  
Prater stipulated that the Intoxilyzer test was completed in ac
cordance with statutory requirements and that the results indi
cated that his breath alcohol level was .171.  

The apartment complex where Prater was arrested is made up 
of four 12-unit buildings. There are no gates or fences surround
ing the property. A sign posted near the parking lot states: 
"Private parking[.] Unauthorized vehicles will be towed at own
ers expense." Guests of apartment residents are allowed to park 
in the lot and are not required to sign in. Maintenance persons 
also park in the lot.  

The county court found Prater guilty of DUI, first offense, 
and placed him on supervised probation for 365 days. Prater was 
ordered to pay a fine of $400 and not to drive for 60 days.  

Prater appealed to the Douglas County District Court, which 
affirmed. The district court concluded that OMC § 36-115 was 
parallel to Neb. Rev. Stat. § 60-6,108 (Reissue 1998), the latter 
of which provides that the DUI statute "shall apply upon high
ways and anywhere throughout the state except private property 
which is not open to public access." (Emphasis supplied.) The 
district court agreed with the county court that the area where 
Prater was arrested was open to public access even though it was 
not open to public parking. It concluded that the facts presented 
at trial established that the private parking lot was open to public
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access and that OMC § 36-115 applied to the parking lot. The 
district court found that the guilty verdict was supported by com
petent evidence. Prater appeals.  

ASSIGNMENT OF ERROR 
Prater assigns six errors, which can be summarized to assert 

that the lower courts committed reversible error in interpreting 
OMC § 36-115 to apply to the private parking lot in question.  

ANALYSIS 
The applicable version of OMC § 36-115 stated: 

It shall be unlawful for any person to operate or be in the 
actual physical control of any motor vehicle while under the 
influence of alcoholic liquor ....  

(c) The provisions of this section shall apply anywhere 
throughout the city except private property which is not 
open to public access.  

(Emphasis supplied.) 
The ordinance is similar to § 60-6,108, which states in part: 

(1) The provisions of the Nebraska Rules of the Road 
relating to operation of vehicles refer exclusively to opera
tion of vehicles upon highways except where a different 
place is specifically referred to in a given section, but sec
tions 60-6,196, 60-6,197, and 60-6,212 to 60-6,218 shall 
apply upon highways and anywhere throughout the state 
except private property which is not open to public access.  

(Emphasis supplied.) 
When analyzing a municipal ordinance, this court follows the 

same rules applied to statutory analysis. See Brunken v. Board of 
Trustees, 261 Neb. 626, 624 N.W.2d 629 (2001). The court first 
looks to the language of the ordinance. In the absence of any
thing to the contrary, statutory language is to be given its plain 
and ordinary meaning; an appellate court will not resort to inter
pretation to ascertain the meaning of statutory words which are 
plain, direct, and unambiguous. Id.  
. The word "access" is defined as "permission, liberty, or abil

ity to enter, approach ... or pass to and from," "a way by which 
a thing or place may be approached or reached," and "the action
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of going to or reaching. . . passage to and from." Webster's Third 
New International Dictionary of the English Language, 
Unabridged 11 (1993). Thus, the phrase "open to public access" 
means that the public has permission or the ability to enter.  

Whether OMC § 36-115 applies to the case at bar is primarily 
a question of fact. A sign on the property stated: "Private park
ing[.] Unauthorized vehicles will be towed at owners expense." 
Although the parking lot was private property intended for use by 
residents of the apartment complex, there is no indication that the 
public was not allowed to enter the lot or was prohibited from 
using the lot under any circumstances. Testimony established 
that the lot was used by guests of residents, as well as by deliv
ery persons and maintenance workers. The lower courts found, 
based upon the facts presented, that "'the area where the defend
ant was arrested was open to public access even though it was not 
open to public parking.'" 

Other jurisdictions have considered whether DUI statutes 
applied to private property. In Pennsylvania, the Superior Court 
held that a club parking lot was a trafficway for purposes of the 
DUI statute. Com. v. Wilson, 381 Pa. Super. 253, 553 A.2d 452 
(1989). Although a sign indicated that the parking lot was pri
vate, the court found that if a parking lot is used by members of 
the public, it is a trafficway for purposes of the DUI statute.  

The defendant, who was belligerent and appeared to be intox
icated, was removed from the Elks Club after a disturbance. He 
began to walk home, but then returned to the club's parking lot, 
got into a car, started it, and began to leave the lot. He was ar
rested, and a blood alcohol test determined that he was intoxi
cated. After he was convicted, the defendant argued on appeal 
that his offense was not committed on a highway or a trafficway.  

Under Pennsylvania law, a trafficway was defined as "'the 
entire width between property lines or other boundary lines of 
every way or place of which any part is open to the public for 
purposes of vehicular travel as a matter of right or custom.'" Id.  
at 255, 553 A.2d at 453, quoting 75 Pa. Cons. Stat. Ann. § 102.  
The Superior Court affirmed the conviction, stating: 

It would raise form to towering levels above substance if 
parking lots, in which vehicular traffic is encouraged and 
occurs, sometimes at high rates of speed, were to become
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"D[U]I-free zones," in which drunk driving is tolerated from 
entrance to exit. Such a construction would seriously under
mine the effectiveness of any drunk driving prohibitions.  

Wilson, 381 Pa. Super. at 257, 553 A.2d at 454.  
In People v Hawkins, 181 Mich. App. 393, 448 N.W.2d 858 

(1989), the Michigan Court of Appeals concluded that a shop
ping center parking lot was open to the public and that a driver 
arrested there could be convicted of DUI. The state statute in that 
case provided that a person could be charged with DUI if operat
ing a vehicle "'upon a highway or other place open to the gen
eral public, including an area designated for the parking of vehi
cles, within the state.'" Id. at 396, 448 N.W.2d at 860. The court 
noted that the statute's language focused on whether the area was 
accessible to the public and that a shopping center parking lot 
was open to the public if there were no barriers to public access.  

The Massachusetts DUI statute was found to apply to opera
tion of a vehicle "'upon any way or in any place to which mem
bers of the public have access as invitees or licensees'" in Com.  
v. Hart, 26 Mass. App. 235, 525 N.E.2d 1345, 1346 (1988), cit
ing Mass. Gen. Laws ch. 90, § 24(1)(a)(1). The driver in that case 
was observed driving on a road without the aid of headlights. He 
pulled into a parking lot that belonged to his employer, stopped 
the car, and stepped out. A sign at the entrance to the lot stated: 
"'Private Property/Chomerics Employees and Authorized 
Persons Only.' " Hart, 26 Mass. App. at 236, 525 N.E.2d at 1346.  
The court stated: 

It is the status of the way, not the status of the driver, which 
the statute defines . . . . No specific license or invitation 
need be granted to the particular driver charged with violat
ing the statute, i.e., it is sufficient if the physical circum
stances of the way are such that members of the public may 
reasonably conclude that it is open for travel to invitees or 
licensees of the abutters.  

Id. at 237-38, 525 N.E.2d at 1347.  
In State v. Thomas, 420 N.W.2d 747, 753 (N.D. 1988), the 

North Dakota law provided that DUI was a violation if a person 
drove or was in actual physical control "'of any vehicle upon a 
highway or upon public or private areas to which the public has 
a right of access for vehicular use in this state . . . .'" The
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defendant pulled off the highway into the parking lot of a private 
gun club, of which he was a member. The court affirmed his 
conviction for DUI, finding that the parking lot was an area to 
which the public had a right of access for vehicular use. The 
court stated that the purpose of the DUI statute was to deter 
intoxicated persons from getting into a vehicle, except as a pas
senger. The statute was intended to "protect the public against 
the real danger caused by drunken drivers whether on the high
way, a parking lot or elsewhere within the State." Id. at 753-54.  

As other courts have noted, law enforcement should not be 
required to wait for a driver to enter a public highway before 
stopping the driver to determine whether he or she is impaired.  
Public safety requires that DUI statutes and ordinances apply to 
any property to which the public has access. The purpose of these 
laws is to protect the public-not to provide a safe harbor for the 
intoxicated driver in a private parking lot.  

We conclude that under the facts of this case, the lower courts 
did not err in finding that the city ordinance applied to the park
ing lot, and we find that the evidence supports Prater's convic
tion for DUI in violation of the ordinance.  

CONCLUSION 
Based upon the facts presented, the district court correctly 

found no error on the part of the county court, which properly 
determined that the parking lot in question was open to public 
access. Prater's conviction for DUI in violation of OMC § 36-115 
is supported by sufficient evidence, and the judgment of the dis
trict court is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

DANIEL J. LOSINGER, APPELLANT.  

686 N.W.2d 582 

Filed September 24, 2004. No. S-03-1304.  

1. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the trial court.
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2. Sentences. An abuse of discretion occurs when a sentencing court's reasons or rul

ings are clearly untenable and unfairly deprive the litigant of a substantial right and a 

just result.  
3. . In considering a sentence to be imposed, the sentencing court is not limited in 

its discretion to any mathematically applied set of factors. The appropriateness of a 

sentence is necessarily a subjective judgment and includes the sentencing judge's 

observation of the defendant's demeanor and attitude and all the facts and circum

stances surrounding the defendant's life.  
4. . Factors a judge should consider in imposing a sentence include the defend

ant's age, mentality, education, experience, and social and cultural background, as 

well as his or her past criminal record or law-abiding conduct, motivation for the 

offense, nature of the offense, and the amount of violence involved in the comnmis

sion of the crime.  
5. Sentences: Appeal and Error. Where a sentence imposed within the statutory limits 

is alleged on appeal to be excessive, the appellate court must determine whether the 

sentencing court abused its discretion in considering and applying the relevant factors 

as well as any applicable legal principles in determining the sentence to be imposed.  

Appeal from the District Court for Lincoln County: JOHN P.  
MURPHY, Judge. Affirmed.  

R. Bradley Dawson, of Dawson & Piccolo, and Richard A.  
Birch, of Nielsen & Birch, for appellant.  

Jon Bruning, Attorney General, Susan J. Gustafson, and Erin 
E. Leuenberger, Senior Certified Law Student, for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MCCORMACK, J.  
NATURE OF CASE 

In this appeal, Daniel J. Losinger contends that the trial court 
abused its discretion by imposing excessive sentences. The court 
sentenced Losinger to serve 50 years' to life imprisonment for 
murder in the second degree and 10 to 20 years' imprisonment 
for use of a deadly weapon to commit a felony in connection with 
the 2001 murder of Vicki Soto. The sentences were to be served 
consecutively.  

BACKGROUND 
On December 2, 2001, Losinger visited his girl friend's sister, 

who resided above the basement apartment where Soto and her 
husband lived. That same night, Soto's husband discovered her
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body lying in a pool of blood in their apartment. Soto was 8'2 
months pregnant at the time. According to North Platte police 
reports, Soto was attacked while apparently eating dinner and 
coloring pictures. It appears that a struggle ensued between Soto 
and Losinger, as she sustained a number of defensive wounds on 
her fingers, some of which were deep enough that the bones 
could be seen. At some point, Losinger cut her throat at least 
three times with a sharp instrument, which was approximately 8 
to 12 inches in length. These cuts severed her carotid artery and 
ultimately caused her death, as well as the death of her fetus.  
After Soto had bled out on her living room floor, Losinger posi
tioned her fingers so that the middle finger of each hand was 
extended from the other fingers. In addition, after Soto had died, 
Losinger amputated her legs from the knees down, cutting her 
left leg through the bone under the kneecap and severing the right 
leg by cutting in between the two ends of the joint of the leg.  
When emergency personnel and police arrived, they discovered 
that the amputated portions of Soto's legs were missing. The 
missing portions of her legs were eventually discovered 2 days 
later in a cardboard box which was concealed in a cement storm 
sewer pipe near the South Platte River.  

Losinger is a 52-year-old high school dropout who suffers 
from a learning disability, has an IQ estimated to be in the 70's, 
and has a history of alcohol and substance abuse. Losinger 
claims that he completed his education through only the I Ith 
grade because he was unwilling to fulfill a physical education 
requirement. In addition to his learning disability, Losinger has 
a history of substance and alcohol abuse. He claims to have con
sumed his first beer at the age of 7 and began to consume alco
hol on a regular basis by the age of 14. Losinger also used mari
juana, which he has smoked as often as daily. Since moving to 
Nebraska, Losinger's use of marijuana has been only occasional 
because of its cost.  

Prior to relocating to Nebraska in 1998, Losinger accumulated 
a criminal record which dates back to 1972. Losinger had been 
imprisoned four times as an adult prior to his current incarcera
tion. He had also been placed on 18 months' probation and or
dered to complete anger management control counseling due to 
a disorderly conduct charge.
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Losinger was initially charged with murder in the first degree 
for the death of Soto and use of a deadly weapon to commit a 
felony, to which he pled not guilty. Subsequently, Losinger en
tered into a plea agreement whereby he plead no contest to mur
der in the second degree and use of a deadly weapon to commit 
a felony. Upon his plea, the trial court sentenced Losinger to 
serve 50 years' to life imprisonment for murder in the second 
degree and 10 to 20 years' imprisonment for use of a deadly 
weapon to commit a felony. The sentences were ordered to run 
consecutively, and credit was given for 692 days served.  
Losinger timely appealed his sentences on the ground that the 
trial court abused its discretion by imposing excessive sentences 
in light of the facts and Losinger's background.  

ASSIGNMENT OF ERROR 
Losinger assigns on appeal two errors which can be consoli

dated into one. Losinger contends, restated, that the trial court 
abused its discretion in sentencing Losinger by imposing exces
sive sentences.  

STANDARD OF REVIEW 
[1,2] A sentence imposed within statutory limits will not be 

disturbed on appeal absent an abuse of discretion by the trial 
court. State v. Weaver, 267 Neb. 826, 677 N.W.2d 502 (2004); 
State v. Faber, 264 Neb. 198, 647 N.W.2d 67 (2002). An abuse of 
discretion occurs when a sentencing court's reasons or rulings 
are clearly untenable and unfairly deprive the litigant of a sub
stantial right and a just result. State v. Hill, 255 Neb. 173, 583 
N.W.2d 20 (1998). See State v. McPherson, 266 Neb. 715, 668 
N.W.2d 488 (2003).  

ANALYSIS 
As his sole assignment of error, which has been consolidated 

and restated, Losinger argues that the trial court abused its dis
cretion when it sentenced him to 50 years' to life imprisonment 
for the second degree murder of Soto and 10 to 20 years' impris
onment for the use of a deadly weapon to commit a felony. The 
second degree murder charge is a Class IB felony punishable by 
20 years' to life imprisonment. Neb. Rev. Stat. §§ 28-105 (Cum.  
Supp. 2002) and 28-304 (Reissue 1995). Use of a deadly weapon
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to commit a felony is a Class III felony punishable by 1 to 25 
years' imprisonment, a $25,000 fine, or both. § 28-105 and Neb.  
Rev. Stat. § 28-1205(2)(a) (Reissue 1995).  

[3] In considering a sentence to be imposed, the sentencing 
court is not limited in its discretion to any mathematically ap
plied set of factors. The appropriateness of a sentence is neces
sarily a subjective judgment and includes the sentencing judge's 
observation of the defendant's demeanor and attitude and all the 
facts and circumstances surrounding the defendant's life. State v.  
Timmens, 263 Neb. 622, 641 N.W.2d 383 (2002).  

[4] Factors a judge should consider in imposing a sentence 
include the defendant's age, mentality, education, experience, 
and social and cultural background, as well as his or her past 
criminal record or law-abiding conduct, motivation for the of
fense, nature of the offense, and the amount of violence involved 
in the commission of the crime. State v. Weaver supra; State v.  
Hubbard, 267 Neb. 316, 673 N.W.2d 567 (2004); State v.  
Timmens, supra.  

[5] Where a sentence imposed within the statutory limits is 
alleged on appeal to be excessive, the appellate court must deter
mine whether the sentencing court abused its discretion in con
sidering and applying the relevant factors as well as any applica
ble legal principles in determining the sentence to be imposed.  
State v. Roeder, 262 Neb. 951, 636 N.W.2d 870 (2001). An abuse 
of discretion takes place where the sentencing court's reasons or 
rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. Id.  

In his brief on appeal, Losinger argues that several of the fol
lowing factors establish that the sentences imposed by the trial 
court were excessive: his age, his failure to complete high school, 
his learning disability, a low IQ, a minimal criminal history since 
moving to Nebraska in 1998 (though a substantial one prior to 
his relocation), a dysfunctional homelife as a child, a lack of in
volvement with violence, and the fact that he was under the influ
ence of alcohol when he murdered Soto.  

In our recent decision in State v. Weaver, 267 Neb. 826, 677 
N.W.2d 502 (2004), the defendant was convicted of second de
gree murder for the death of his grandmother, who died as a result 
of asphyxiation by strangulation. The defendant was sentenced to
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a term of 60 years to life in prison. In support of his argument on 
excessive sentence, the defendant pointed to his negligible crimi
nal record, his youth, and his troubled upbringing. His parents had 
problems with alcohol abuse, he was verbally abused by his 
mother, and the woman who became somewhat of a stepmother to 
him committed suicide when he was 13 years old. We noted that 
the trial court was aware of these circumstances, as evidenced by 
the presentence investigation report, but that the court found, in 
light of the totality of the circumstances, that they did not justify 
a finding of an excessive sentence. We affirmed the defendant's 
conviction and sentence.  

In the instant case, Losinger attacked a woman who was 8'h 
months pregnant. She attempted to fight him off, as was evi
denced by the deep cuts down to the bone on her fingers. She was 
unsuccessful, and she, as well as her unborn child, were killed 
when Losinger cut her throat three times. After killing Soto, 
Losinger positioned her fingers so that only the middle finger of 
each hand extended from the other fingers and severed each leg 
from her body at the knee. He then concealed the lower portions 
of her legs in a storm sewer pipe, where they were not discovered 
for another 2 days.  

CONCLUSION 
Based on the record in this case, we conclude that the trial 

court did not abuse its discretion in imposing the sentences.  
AFFIRMED.  

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE 

OF THE NEBRASKA SUPREME COURT, RELATOR, V.  

JON P. WORTHMAN, RESPONDENT.  

686 N.W.2d 586 

Filed September 24, 2004. No. S-04-053.  

Original action. Judgment of public reprimand.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.
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PER CURIAM.  

INTRODUCTION 
Respondent, Jon P. Worthman, was admitted to the practice of 

law in the State of Nebraska on September 22, 1994, and at all 
times relevant hereto was engaged in the private practice of law 
in Alliance, Nebraska. On January 13, 2004, formal charges were 
filed against respondent. The formal charges set forth two counts 
that included charges that respondent violated the following pro
vision of the Code of Professional Responsibility: Canon 9, 
DR 9-102(A)(2) (failing to preserve identity of funds and prop
erty of client). On August 24, 2004, respondent filed a condi
tional admission under Neb. Ct. R. of Discipline 13 (rev. 2002), 
in which he knowingly did not challenge or contest the truth of 
the allegation that he violated DR 9-102(A)(2), and in effect 
waived all proceedings against him in connection therewith in 
exchange for a public reprimand and probation. Upon due con
sideration, the court approves the conditional admission.  

FACTS 
In summary, the formal charges allege that respondent was 

engaged in proceedings to dissolve his marriage and that during 
the dissolution proceedings, respondent deposited into his attor
ney trust account three insurance checks that he had received 
resulting from hail damage to property belonging to respondent 
and his spouse. It is undisputed that the checks were neither ex
clusively respondent's personal funds nor funds belonging to a 
client. It is also undisputed that at the time respondent deposited 
the checks into his attorney trust account, client funds were being 
held in the account.  

The formal charges further allege that in January 2002, re
spondent undertook the representation of a client in a dissolution 
action and that during the course of that representation, the client 
paid respondent a total of $1,000, a portion of which represented 
advanced fees. Respondent failed to deposit the advanced fees 
into his attorney trust account and, instead, deposited the fees into 
his general account. The formal charges further allege that re
spondent later refunded a portion of the advanced fees to the 
client, at the client's request.
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ANALYSIS 
Rule 13 provides in pertinent part: 

(B) At any time after the Clerk has entered a Formal 
Charge against a Respondent on the docket of the Court, the 
Respondent may file with the Clerk a conditional admission 
of the Formal Charge in exchange for a stated form of con
sent judgment of discipline as to all or part of the Formal 
Charge pending against him or her as determined to be 
appropriate by the Counsel for Discipline or any member 
appointed to prosecute on behalf of the Counsel for 
Discipline; such conditional admission is subject to ap
proval by the Court. The conditional admission shall in
clude a written statement that the Respondent knowingly 
admits or knowingly does not challenge or contest the truth 
of the matter or matters conditionally admitted and waives 
all proceedings against him or her in connection therewith.  
If a tendered conditional admission is not finally approved 
as above provided, it may not be used as evidence against 
the Respondent in any way.  

Pursuant to rule 13, we find that respondent knowingly does 
not challenge or contest the essential relevant facts outlined in 
the formal charges and knowingly does not challenge or contest 
that he violated DR 9-102(A)(2). We further find that respondent 
waives all proceedings against him in connection herewith. Upon 
due consideration, the court approves the conditional admission 
and enters the orders indicated below.  

CONCLUSION 
Based on the conditional admission of respondent, the recom

mendation of the Counsel for Discipline, and our independent 
review of the record, we find by clear and convincing evidence 
that respondent has violated DR 9-102(A)(2) and that respondent 
should be and hereby is publicly reprimanded. We further order 
that respondent be on probation for a period of 1 year, effective 
immediately, during which time respondent will submit, on a 
quarterly basis, his general and trust accounts to a certified pub
lic accountant, who shall review the same and submit, on a quar
terly basis, a written report regarding the review to the Counsel 
for Discipline of the Nebraska Supreme Court. Respondent is
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directed to pay the accountant's costs and expenses for this ser
vice. Respondent is also directed to pay costs and expenses in 
accordance with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 
1997) and Neb. Ct. R. of Discipline 10(P) (rev. 2003) and 23(B) 
(rev. 2001) within 60 days after an order imposing costs and ex
penses, if any, is entered by the court.  

JUDGMENT OF PUBLIC REPRIMAND.  

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE 
OF THE NEBRASKA SUPREME COURT, RELATOR, V.  

JACQUELINE ANN HUGHES, RESPONDENT.  
686 N.w.2d 588 

Filed September 24, 2004. No. S-04-694.  

Original action. Judgment of suspension.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

PER CURIAM.  
INTRODUCTION 

Respondent, Jacqueline Ann Hughes, was admitted to the 
practice of law in the State of Nebraska on April 25, 2002, and at 
all times relevant hereto was engaged in the private practice of 
law in Lincoln, Nebraska. On June 15, 2004, formal charges 
were filed against respondent. The formal charges set forth one 
count that included charges that respondent violated the follow
ing provisions of the Code of Professional Responsibility: Canon 
1, DR 1-102(A)(1) (violating disciplinary rule); DR 1-102(A)(3) 
(engaging in illegal conduct involving moral turpitude); 
DR 1-106(A)(4) (engaging in conduct involving dishonesty, 
fraud, deceit, or misrepresentation); and DR 1-102(A)(6) (engag
ing in conduct that adversely reflects on fitness to practice law); 
as well as her oath of office as an attorney, Neb. Rev. Stat.  
§ 7-104 (Reissue 1997). On July 26, 2004, respondent filed a 
conditional admission under Neb. Ct. R. of Discipline 13 (rev.  
2002), in which she knowingly did not challenge or contest the
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truth of the allegations that she violated DR l-102(A)(1), (3), (4), 
and (6), as well as her oath of office as an attorney, and in which 
she in effect waived all proceedings against her in connection 
therewith in exchange for a stated form of consent judgment of 
discipline outlined below. Upon due consideration, the court ap
proves the conditional admission.  

FACTS 
In summary, the formal charges allege that respondent gained 

access to "blank prescription forms from her former husband's 
medical practice" and that from September 2002 through June 
2003, respondent forged prescriptions to obtain the narcotic pain 
medication "Hydrocodone." In late fall 2003, respondent was 
cited for one count of "Obtaining a Controlled Substance 
Forged Prescription," a Class IV felony. The formal charges fur
ther allege that following her citation, respondent enrolled in a 
pretrial diversion program. In the event of her successful com
pletion of her diversion program, the criminal charge will not be 
prosecuted. Additionally, we note that in her conditional admis
sion, respondent indicates she has completed an out-of-state 
drug treatment program and has executed a monitoring contract, 
as amended, with the Nebraska Lawyers Assistance Program 
(NLAP).  

ANALYSIS 
Rule 13 provides in pertinent part: 

(B) At any time after the Clerk has entered a Formal 
Charge against a Respondent on the docket of the Court, the 
Respondent may file with the Clerk a conditional admission 
of the Formal Charge in exchange for a stated form of con
sent judgment of discipline as to all or part of the Formal 
Charge pending against him or her as determined to be 
appropriate by the Counsel for Discipline or any member 
appointed to prosecute on behalf of the Counsel for 
Discipline; such conditional admission is subject to ap
proval by the Court. The conditional admission shall in
clude a written statement that the Respondent knowingly 
admits or knowingly does not challenge or contest the truth 
of the matter or matters conditionally admitted and waives
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all proceedings against him or her in connection therewith.  
If a tendered conditional admission is not finally approved 
as above provided, it may not be used as evidence against 
the Respondent in any way.  

Pursuant to rule 13, we find that respondent knowingly does 
not challenge or contest the essential relevant facts outlined in 
the formal charges and knowingly does not challenge or contest 
that she violated DR l-102(A)(1), (3), (4), and (6), as well as her 
oath of office as an attorney. We further find that respondent 
waives all proceedings against her in connection herewith. Upon 
due consideration, the court approves the conditional admission 
and enters the orders indicated below.  

CONCLUSION 
Based on the conditional admission of respondent, the rec

ommendation of the Counsel for Discipline, and our indepen
dent review of the record, we find by clear and convincing evi
dence that respondent has violated DR 1-102(A)(1), (3), (4), and 
(6), as well as her oath of office as an attorney, and that respond
ent should be and hereby is suspended from the practice of law 
for a period of 6 months, effective immediately, after which time 
respondent may apply for reinstatement. Should respondent 
apply for reinstatement, her reinstatement shall be conditioned 
as follows: (1) Respondent shall provide satisfactory evidence 
of her successful completion of the pretrial diversion program; 
(2) respondent shall provide satisfactory evidence of her com
pliance with the terms of her NLAP amended monitoring con
tract during the period of her suspension; (3) respondent shall 
agree to be on probation for a period of 2 years following rein
statement, during which period respondent shall continue to 
comply with the terms of her NLAP amended monitoring con
tract; and (4) respondent shall have paid costs and expenses 
ordered below within 60 days after an order imposing costs and 
expenses, if any, is ordered by the court. Respondent shall com
ply with Neb. Ct. R. of Discipline 16 (rev. 2001), and upon fail
ure to do so, she shall be subject to punishment for contempt of 
this court. Respondent is directed to pay costs and expenses in 
accordance with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue
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1997) and Neb. Ct. R. of Discipline 10(P) (rev. 2003) and 23(B) 
(rev. 2001).  

JUDGMENT OF SUSPENSION.  

IN RE TRUST CREATED BY ALFRED DEL CASTILLO 

AND LUPE DEL CASTILLO.  

ALBERT DEL CASTILLO, APPELLANT, V. PATRICIA A. LOBELLO 

AND ROBERT DEL CASTILLO, APPELLEES.  

686 N.W.2d 900 

Filed October 1, 2004. No. S-03-310.  

1. Trusts: Appeal and Error. Appeals of matters arising under the Nebraska Probate 

Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 1995 & Cum. Supp.  
2002), are reviewed for error on the record.  

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Standing. In order to have standing to invoke a tribunal's jurisdiction, one must have 

some legal or equitable right, title, or interest in the subject of the controversy.  
4. _ .Either a litigant or a court before which a case is pending can raise the question 

of standing at any time during the proceeding.  

Appeal from the County Court for Douglas County: 
LAWRENCE BARRETT, Judge. Affirmed.  

Richard N. Berkshire and Matthew R. Deaver, of Berkshire & 
Blunk, for appellant.  

Susan J. Spahn and Christopher S. Wallace, of Fitzgerald, 
Schorr, Barmettler & Brennan, P.C., L.L.O., for appellees.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MCCORMACK, J.  
BACKGROUND 

Alfred Del Castillo and Lupe Del Castillo executed a trust in 
June 1996 in California. After each had passed away, Albert Del
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Castillo, a son of Alfred and Lupe, became the successor trustee 
of the trust. On October 18, 2001, Albert filed a petition in the 
Douglas County Court seeking to register the trust and initiate 
administration proceedings. On January 11, 2002, the court 
entered an order registering the trust in Nebraska.  

A few weeks later, a motion was filed by Robert Del Castillo, 
another son of Alfred and Lupe, and Patricia A. Lobello to vacate 
the January 11, 2002, order. The motion asserted that registration 
of the trust in Nebraska was improper because of court proceed
ings held in California concerning the trust. Those proceedings 
are discussed in greater detail below. On February 5, the county 
court denied the motion to vacate, and Lobello and Robert filed 
an appeal. The Nebraska Court of Appeals vacated the January 
11 and February 5 orders because of the county court's failure to 
record the evidentiary hearings and remanded the cause for a new 
hearing. In re Trust of Del Castillo, 11 Neb. App. xxxv (No.  
A-02-156, Aug. 7, 2002).  

On February 4, 2003, a new hearing was held at which various 
orders from the Superior Court of San Bernardino County, 
California, were received into evidence. They included an order 
entered by the superior court on August 28, 2001, in the conser
vatorship proceeding of Robert. In that order, the court specifi
cally found that it "has jurisdiction over the Del Castillo Family 
Trust and the parties to the trust." The court further ordered Albert 
to prepare an accounting of the trust. Albert did not appeal this 
order. Other superior court orders received into evidence indicate 
that on November 21, 2001, Albert's powers as successor trustee 
of the trust were suspended pending an investigation "of the 
charges made against him." Lobello was appointed as special 
trustee in Albert's place. In January 2002, the superior court 
removed Albert as trustee after finding that he had "breached 
every conceivable duty of a Trustee." Albert appealed from his 
removal, but the California Court of Appeal later affirmed. See In 
re Estate of Del Castillo, No. E030988, 2004 WL 100548 (Cal.  
App. Jan. 22, 2004) (unpublished opinion).  

Based on the superior court's orders in evidence, on February 
19, 2003, the county court found that California had acquired 
jurisdiction over the trust and that the registration of the trust in 
Nebraska was not the most convenient forum for the parties.
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Thus, the court denied registration of the trust in Nebraska and 
dismissed the petition. Albert appeals.  

ASSIGNMENTS OF ERROR 
Albert assigns that the county court erred in concluding that 

California had acquired jurisdiction over the trust and in failing 
to register the trust in Nebraska.  

STANDARD OF REVIEW 
[1,2] Appeals of matters arising under the Nebraska Probate 

Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 
1995 & Cum. Supp. 2002), are reviewed for error on the record.  
In re Loyal W. Sheen Family Trust, 263 Neb. 477, 640 N.W.2d 
653 (2002). When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. Id.  

ANALYSIS 
[3,4] The appellees, Robert and Lobello, argue that Albert no 

longer has standing to register the trust in Nebraska. We agree.  
In order to have standing to invoke a tribunal's jurisdiction, one 
must have some legal or equitable right, title, or interest in the 
subject of the controversy. Chambers v. Lautenbaugh, 263 Neb.  
920, 644 N.W.2d 540 (2002). Either a litigant or a court before 
which a case is pending can raise the question of standing at any 
time during the proceeding. Governor's Policy Research Office 
v. KN Energy, 264 Neb. 924, 652 N.W.2d 865 (2002). Section 
30-2801 grants standing to register a trust in Nebraska to the 
trustee of a trust having its principal place of administration in 
Nebraska. The Superior Court of San Bernardino County 
removed Albert as trustee in January 2002, an action later 
affirmed by the California Court of Appeal. Because Albert is no 
longer the trustee of the trust, he simply no longer has standing 
to register the trust in Nebraska. Thus, the county court's order 
denying registration of the trust in Nebraska and dismissing 
Albert's petition is affirmed.  

While this case was on the Court of Appeals' docket, prior to 
its movement to our docket, Robert and Lobello filed a motion 
for attorney fees under Neb. Rev. Stat. § 25-824(2) and (4)
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(Reissue 1995). The motion was not accompanied by a support
ing affidavit, as required by Neb. Ct. R. of Prac. 9F (rev. 2001) 
and is, therefore, overruled without prejudice.  

AFFIRMED.  

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE OF 

THE NEBRASKA SUPREME COURT, RELATOR, V.  

PAUL M. CONLEY, RESPONDENT.  

686 N.W.2d 902 

Filed October 1, 2004. No. S-04-460.  

Original action. Judgment of public reprimand.  

WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MILLER-LERMAN, 

JJ.  

PER CURIAM.  

INTRODUCTION 
Respondent, Paul M. Conley, was admitted to the practice of 

law in the State of Nebraska on June 1, 1968, and at all times 
relevant hereto was engaged in the private practice of law in 
Lancaster County, Nebraska. On April 15, 2004, formal charges 
were filed against respondent. The formal charges set forth one 
count that included charges that respondent violated the following 
provisions of the Code of Professional Responsibility: Canon 1, 
DR 1-102(A)(4) (engaging in conduct involving dishonesty, 
fraud, deceit, or misrepresentation); DR 1-102(A)(5) (engaging in 
conduct prejudicial to administration of justice); DR 1-102(A)(6) 
(engaging in conduct that adversely reflects on respondent's fit
ness to practice law); and Canon 7, DR 7-101(A)(3) (prejudicing 
or damaging client during course of professional relationship). On 
August 10, 2004, respondent filed a conditional admission under 
Neb. Ct. R. of Discipline 13 (rev. 2002), in which he knowingly 
admitted the truth of the allegations that he violated 
DR 1-102(A)(4), (5), and (6), and DR 7-101(A)(3), and, in effect, 
waived all proceedings against him in connection therewith in 
exchange for a public reprimand. Upon due consideration, the
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court approves the conditional admission and orders that respond
ent be publicly reprimanded.  

FACTS 
In summary, the formal charges allege that on November 21, 

2001, respondent undertook the representation of Steve and 
Becky Vandenberg in a chapter 13 bankruptcy proceeding. The 
formal charges further allege that during the course of the bank
ruptcy proceedings, respondent entered into a stipulation with 
one of the Vandenbergs' creditors without authorization from the 
Vandenbergs, and without the Vandenbergs' knowledge regard
ing the complete terms of the stipulation. The formal charges fur
ther allege that during the pendency of the bankruptcy proceed
ing, respondent received notice from the chapter 13 trustee that 
the Vandenbergs were in default in making their monthly pay
ments to the trustee, and allege that respondent failed to notify 
the Vandenbergs or to take any steps to prevent the dismissal of 
the Vandenbergs' bankruptcy proceedings. The formal charges 
further allege that the Vandenbergs' chapter 13 bankruptcy pro
ceeding was dismissed on February 12, 2003.  

ANALYSIS 
Rule 13 provides in pertinent part: 

(B) At any time after the Clerk has entered a Formal 
Charge against a Respondent on the docket of the Court, the 
Respondent may file with the Clerk a conditional admission 
of the Formal Charge in exchange for a stated form of con
sent judgment of discipline as to all or part of the Formal 
Charge pending against him or her as determined to be 
appropriate by the Counsel for Discipline or any member 
appointed to prosecute on behalf of the Counsel for 
Discipline; such conditional admission is subject to 
approval by the Court. The conditional admission shall 
include a written statement that the Respondent knowingly 
admits or knowingly does not challenge or contest the truth 
of the matter or matters conditionally admitted and waives 
all proceedings against him or her in connection therewith.  
If a tendered.conditional admission is not finally approved 
as above provided, it may not be used as evidence against 
the Respondent in any way.
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Pursuant to rule 13, we find that respondent knowingly admits 
the essential relevant facts outlined in the formal charges and 
knowingly admits that he violated DR 1- 102(A)(4), (5), and (6), 
and DR 7-101(A)(3). We further find that respondent waives all 
proceedings against him in connection herewith. Upon due con
sideration, the court approves the conditional admission and 
enters the orders as indicated below.  

CONCLUSION 
Based on the conditional admission of respondent, the recom

mendation of the Counsel for Discipline, and our independent 
review of the record, we find by clear and convincing evidence 
that respondent has violated DR 1-102(A)(4), (5), and (6), and 
DR 7-101(A)(3), and that respondent should be and hereby is 
publicly reprimanded. Respondent is directed to pay costs and 
expenses in accordance with Neb. Rev. Stat. §§ 7-114 and 7-115 
(Reissue 1997) and Neb. Ct. R. of Discipline 10(P) (rev. 2003) 
and 23(B) (rev. 2001), within 60 days after an order imposing 
costs and expenses, if any, is entered by the court.  

JUDGMENT OF PUBLIC REPRIMAND.  

HENDRY, C.J., and MCCORMACK, J., not participating.  

Cox NEBRASKA TELECOM, L.L.C., ET AL., APPELLEES, 
V. QWEST CORPORATION, APPELLANT.  

687 N.W.2d 188 

Filed October 8, 2004. No. S-03-147.  

1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it.  

2. _ : _ . A jurisdictional question which does not involve a factual dispute is 

determined by an appellate court as a matter of law.  
3. Statutes. The meaning of a statute is a question of law.  
4. . To the extent that there is conflict between two statutes on the same subject, the 

specific statute controls over the general statute.  
5. Statutes: Legislature: Intent: Appeal and Error. In construing a statute, an appel

late court should consider the statute's plain meaning in pari materia and from its lan
guage as a whole to determine the intent of the Legislature.  

6. Statutes. In order to ascertain the proper meaning of a statute, reference may be had 
to later as well as earlier legislation upon the same subject.
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7. Jurisdiction: Appeal and Error. When an appellate court is without jurisdiction to 
act, the appeal must be dismissed.  

Appeal from the Nebraska Public Service Commission.  
Appeal dismissed.  

Charles W. Steese and Sandra L. Potter, of Steese & Evans, 
P.C., and Jill Vinjamuri Gettman, of Kutak Rock, L.L.P., for 
appellant.  

Paul M. Schudel and James A. Overcash, of Woods & Aitken, 
L.L.P., for appellees ALLTEL Nebraska, Inc., and ALLTEL 
Communications of Nebraska, Inc.  

Thomas J. Moorman and David Cosson, of Kraskin, Lesse & 
Cosson, L.L.C., for appellee Illuminet, Inc.  

Deonne L. Bruning, P.C., L.L.O., for appellee Cox Nebraska 
Telecom, L.L.C.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

PER CURIAM.  

PROCEDURAL BACKGROUND 
This litigation began with formal complaints filed before the 

Nebraska Public Service Commission (PSC) by the appellees, 
Cox Nebraska Telecom, L.L.C. (Cox); Illuminet, Inc; and 
ALLTEL Nebraska, Inc., and ALLTEL Communications of 
Nebraska, Inc. (collectively ALLTEL). The appellees charged that 
Qwest Corporation (Qwest), the appellant, was acting unlawfully 
by charging Illuminet for signaling services it obtained from 
Qwest and provided to Cox and ALLTEL. In an order entered 
December 17, 2002, the PSC agreed with the appellees and 
granted them the relief they requested. A timely motion for recon
sideration was filed and denied. See Neb. Rev. Stat. § 75-137 
(Cum. Supp. 2000).  

[1] On February 7, 2003, Qwest filed a notice of appeal pur
porting to appeal directly to the Nebraska Court of Appeals. We 
granted the appellees' motion to bypass the Court of Appeals. The 
appellees in this case have argued that Qwest failed to perfect its
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appeal because it did not proceed pursuant to the Administrative 
Procedure Act (APA), Neb. Rev. Stat. § 84-901 et seq. (Reissue 
1999 & Supp. 2003), and that we lack jurisdiction over this 
appeal. Before reaching the legal issues presented for review, it is 
the duty of an appellate court to determine whether it has juris
diction over the matter before it. Webb v. American Employers 
Group, ante p. 473, 684 N.W.2d 33 (2004). For the reasons that 
follow, we conclude that the appellees are correct and that 
Qwest's appeal must be dismissed.  

STANDARD OF REVIEW 
[2,3] A jurisdictional question which does not involve a fac

tual dispute is determined by an appellate court as a matter of 
law. In re Guardianship & Conservatorship of Woltemath, ante 
p. 33, 680 N.W.2d 142 (2004). The meaning of a statute is also 
a question of law. Vega v. Iowa Beef Processors, 264 Neb. 282, 
646 N.W.2d 643 (2002).  

ANALYSIS 

PSC APPEALS PRIOR To 2000 
Prior to any of the events or statutory changes relevant to this 

case, the method of bringing an appeal from the PSC was found 
in Neb. Rev. Stat. § 75-136 (Reissue 1996): 

If a party to any proceeding is not satisfied with the order 
entered by the commission other than an order entered 
under sections 75-156 to 75-158, such party may appeal to 
the Court of Appeals as provided in section 75-137 to 
reverse, vacate, or modify the order. In the case of an order 
entered under sections 75-156 to 75-158, the party may (1) 
seek the review of the Court of Appeals as provided in sec
tion 75-137 or (2) seek judicial review of the order under 
section 75-136.01. Subdivisions (1) and (2) of this section 
are mutually exclusive and the choice of either section 
75-136.01 or 75-137 shall govern the appeal process.  

Section 75-137 (Reissue 1996) provided a procedure for per
fecting an appeal from the PSC to the Court of Appeals. Neb. Rev.  
Stat. § 75-136.01 (Reissue 1996) allowed a party to file a petition 
in the district court, but Neb. Rev. Stat. §§ 75-156 to 75-158 
(Reissue 1996) dealt with the imposition of civil penalties and are
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not relevant. Consequently, prior to 2000, appeals in cases such as 
the instant case were not perfected pursuant to the APA, but were 
brought directly to the Court of Appeals. See Nebraska Pub. Serv.  
Comm. v. Nebraska Pub. Power Dist., 256 Neb. 479, 590 N.W.2d 
840 (1999).  

PSC APPEALS AFrER 2000 
The landscape changed with the enactment of 2000 Neb. Laws, 

L.B. 1285, which became effective on April 7, 2000. Section 
75-136 (Cum. Supp. 2002) provided, as amended: 

(1) Except as otherwise provided by law, if a party to any 
proceeding is not satisfied with the order entered by the 
commission, such party may appeal to the Court of Appeals 
as provided in section 75-137 to reverse, vacate, or modify 
the order.  

(2) In the case of an order assessing a civil penalty 
entered under subdivision (1)(b) of section 75-156, the party 
may seek judicial review in accordance with the 
Administrative Procedure Act. In the case of any other order 
entered under sections 75-156 to 75-158, the party may (a) 
seek the review of the Court of Appeals as provided in sec
tion 75-137 or (b) seek judicial review of the order under 
section 75-136.01. Subdivisions (a) and (b) of this subsec
tion are mutually exclusive and the choice of either section 
75-136.01 or 75-137 shall govern the appeal process.  

L.B. 1285 also created Neb. Rev. Stat. § 75-132.01(2) (Cum.  
Supp. 2000), which vested the PSC with exclusive jurisdiction 
over telecommunications appeals and provided that "[a]fter all 
administrative remedies before the commission have been ex
hausted, any interested party to an action may appeal in accord
ance with the Administrative Procedure Act." (Emphasis sup
plied.) See, also, Neb. Rev. Stat. § 86-811 (Cum. Supp. 2000) 
(appeals from actions against telecommunications companies to 
follow procedures of § 75-132.01).  

Consequently, effective April 7, 2000, the statutes provided 
two distinct means of appealing from the PSC. Generally, 
appeals were taken from the PSC to the Court of Appeals, as 
before, pursuant to § 75-136. However, telecommunications 
appeals were subject to the APA, pursuant to § 75-132.01. The
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appellees contend that the instant case is such a telecommunica
tions appeal, and Qwest does not contest that contention.  

In addition, 2002 Neb. Laws, L.B. 1105, amended and recod
ified several sections in the process of creating the Nebraska 
Telecommunications Regulation Act (NTRA), Neb. Rev. Stat.  
§ 86-101 et seq. (Cum. Supp. 2002). Section 86-158, an amend
ment and recodification of § 86-811, provided that operative 
January 1, 2003: 

(1) Except as otherwise provided in section 86-123, any 
order of the commission entered pursuant to authority 
granted in the Nebraska Telecommunications Regulation 
Act may be appealed by any party to the proceeding. The 
appeal shall be in accordance with the Administrative 
Procedure Act.  

(2) An original action or appeal concerning a violation 
of the Nebraska Telecommunications Regulation Act by a 
telecommunications company shall follow the procedures 
set forth in section 75-132.01.  

(Emphasis supplied.) Section 86-123 provided that appeals from 
the PSC specifically relating to subscriber service complaints 
were to be brought pursuant to the APA. Consequently, the NTRA 
explicitly provided that telecommunications appeals would be 
brought under the APA.  

In short, at the time Qwest filed its notice of appeal in this 
telecommunications case, it was required to proceed pursuant to 
the APA by the plain language of two separate statutory pro
visions: §§ 75-132.01 ("any interested party to an action may 
appeal in accordance with the Administrative Procedure Act") 
and 86-158 ("[t]he appeal shall be in accordance with the 
Administrative Procedure Act"). Because Qwest failed to pro
ceed under the APA, we lack jurisdiction over this appeal. See, 
§ 84-919; Nebraska Pub. Serv. Comm. v. Nebraska Pub. Power 
Dist., 256 Neb. 479, 590 N.W.2d 840 (1999) (APA is exclusive 
means of judicial review of final decision of any agency in con
tested case).  

Qwest, however, argues that the word "may" in § 75-132.01 
was permissive, and not directory. See, e.g., Spaghetti Ltd.  
Partnership v. Wolfe, 264 Neb. 365, 647 N.W.2d 615 (2002).  
Thus, according to Qwest, while it could have appealed under the
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APA, it could also choose to proceed under § 75-136. Qwest reads 
§ 75-132.01 as having provided parties in telecommunications 
cases with a choice of appellate procedure, as did § 75-136 for 
other cases in more explicit terms. Qwest's purported rationale is 
that depending on the situation, parties might want to expedite 
appellate review, or might want to go to district court in order to 
obtain more immediate relief in the form of a stay or injunction.  
The appellees reply that while the word "may" is generally per
missive, in § 75-132.01, it meant only that a party may or may not 
choose to appeal-but if an appeal is filed, use of the APA is not 
discretionary.  

[4] Qwest's proposed interpretation is not persuasive, for a 
number of reasons. First, §§ 75-132.01 and 86-158, as the spe
cific statutes governing telecommunications appeals, were con
trolling in those specific circumstances over the general provi
sions of § 75-136. To the extent that there is conflict between two 
statutes on the same subject, the specific statute controls over the 
general statute. Brown v. Harbor Fin. Mortgage Corp., 267 Neb.  
218, 673 N.W.2d 35 (2004).  

[5,6] Second, in construing a statute, an appellate court should 
consider the statute's plain meaning in par materia and from its 
language as a whole to determine the intent of the Legislature.  
Premium Farms v. County of Holt, 263 Neb. 415, 640 N.W.2d 
633 (2002). All subordinate rules are mere aids in reaching this 
fundamental determination. Alegent Health Bergan Mercy Med.  
Ctr v. Haworth, 260 Neb. 63, 615 N.W.2d 460 (2000). Qwest's 
argument regarding the purportedly "permissive" language of 
§ 75-132.01 does not account for § 86-158, which stated that 
telecommunications appeals "shall be in accordance" with the 
APA and then specifically incorporated the appellate procedure 
set forth in § 75-132.01. In order to ascertain the proper meaning 
of a statute, reference may be had to later as well as earlier leg
islation upon the same subject. Unisys Corp. v. Nebraska Life & 
Health Ins. Guar. Assn., 267 Neb. 158, 673 N.W.2d 15 (2004).  
Plainly, §§ 75-132.01 and 86-158 were in pari materia, and estab
lished the Legislature's intent that telecommunications appeals 
be perfected under the APA.  

Qwest also notes that in the midst of these statutory changes, 
this court decided two telecommunications appeals that were
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filed after April 7, 2000, but were not brought under the APA.  
See, In re Application of Lincoln Electric System, 265 Neb. 70, 
655 N.W.2d 363 (2003), cert. denied 539 U.S. 943, 123 S. Ct.  
2620, 156 L. Ed. 2d 630, and 539 U.S. 954, 123 S. Ct. 2620, 156 
L. Ed. 2d 648; In re Application No. C-1889, 264 Neb. 167, 647 
N.W.2d 45 (2002). Qwest contends that because jurisdictional 
questions can be raised by an appellate court sua sponte, see 
State ex rel. NSBA v. Krepela, 259 Neb. 395, 610 N.W.2d 1 
(2000), by reaching the merits of those appeals, this court 
impliedly adopted Qwest's interpretation of § 75-132.01.  

However, neither In re Application of Lincoln Electric System 
nor In re Application No. C-1889 expressly addresses any issue of 
appellate jurisdiction, and those opinions are not authority for any 
point not specifically raised as an issue addressed by this court.  
See Farmers Union Co-op Ins. Co. v. Allied Prop. & Cas., 253 
Neb. 177, 569 N.W.2d 436 (1997). Furthermore, as the appellees 
noted at oral argument, we rejected an argument functionally 
identical to Qwest's in Ulbrick v. City of Nebraska City, 180 Neb.  
229, 141 N.W.2d 849 (1966), in which it was argued that the 
plaintiffs had failed to perfect their appeal by not following the 
statutory procedures for taking an appeal from a municipal annex
ation ordinance. We stated: 

Previous appeals under this statute have been before this 
court in two cases. Shields v. City of Kearney, 179 Neb. 49, 
136 N.W.2d 174 [(1965)]; Read v. City of Scottsbluff, 179 
Neb. 410, 138 N.W.2d 471 [(1965)]. In neither of these 
cases was the procedure on appeal questioned. The opin
ions in those cases are authority only for the holdings 
therein made. Since the district court had jurisdiction of the 
subject matter, any failure to comply with procedural rules 
is deemed to have been waived and do not in any way affect 
the validity of those decisions.  

It is argued, however, that it is a rule of this court, many 
times applied, that the court may on its own motion raise 
questions of jurisdiction and, not having done so in the two 
previous cases before the court, the procedures followed in 
those cases constitute a conclusive construction of the sta
tute. No authority has been cited, and we have found none, 
that sustains this contention. Jurisdiction of the subject
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matter cannot be waived, but procedural requirements may.  
This court may on its own motion take notice of them. The 
fact that this court did not take notice of procedural defects 
in the Shields and Read cases can give no aid to the plain
tiffs in the instant case when procedural defects were 
timely raised.  

Ulbrick, 180 Neb. at 231-32, 141 N.W.2d at 851-52.  
For the foregoing reasons, we reject Qwest's proposed inter

pretation of § 75-132.01. Read in pari materia, §§ 75-132.01 and 
86-158 clearly stated that at the time Qwest filed its notice of 
appeal, telecommunications appeals were subject to the APA.  
By failing to proceed pursuant to the exclusive means for ap
pealing a PSC decision in a telecommunications case, Qwest 
failed to perfect its appeal. See, § 84-919; Nebraska Pub. Serv.  
Comm. v. Nebraska Pub. Power Dist., 256 Neb. 479, 590 
N.W.2d 840 (1999).  

However, none of the parties' arguments have addressed the 
effect, if any, of statutory changes that were made subsequent to 
the filing of Qwest's appeal. For the sake of completeness, we 
consider those amendments.  

2003 NEB. LAWS, L.B. 187 
The former § 75-132.01(2) was repealed by 2003 Neb. Laws, 

L.B. 187, operative August 31, 2003. Section 75-132.01 (Supp.  
2003) now provides: 

(1) Notwithstanding the provisions of section 75-131, the 
commission shall have exclusive original jurisdiction over 
any action concerning a violation of any provision of (a) the 
Automatic Dialing-Announcing Devices Act, the Emergency 
Telephone Communications Systems Act, the Enhanced 
Wireless 911 Services Act, the Intrastate Pay-Per-Call 
Regulation Act, the Nebraska Telecommunications 
Regulation Act, the Nebraska Telecommunications Universal 
Service Fund Act, the Telecommunications Relay System 
Act, or the Telephone Consumer Slamming Prevention Act 
by any person providing telecommunications service for a 
fee in Nebraska intrastate commerce pursuant to such acts or 
(b) sections 86-574 to 86-578 by an agency or political sub
division of the state.
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(2) If the commission enters an order declining jurisdic
tion under subsection (1) of this section, any interested per
son may petition the district court of the county in which 
such alleged violation has occurred. If it appears to the court, 
after a hearing, that a provision of such acts or sections has 
been violated, the court may issue an injunction or other 
proper process to restrain the telecommunications company 
and its directors, officers, employees, or agents or the agency 
or political subdivision of the state from continuing such vio
lation and may order additional relief. Any party to the case 
shall have the right to appeal the decision of the district court 
to the Court of Appeals under the rules provided by law for 
appeals in civil cases.  

Consequently, the revised section seems to clearly limit itself to 
telecommunications appeals and provides specifically for an 
appeal to district court in circumstances in which the PSC has 
declined jurisdiction. This is consistent with the previous statu
tory scheme as amended by L.B. 1285.  

The section more pertinent to this appeal, however, is the 
newly amended § 75-136 (Supp. 2003), which now provides: 

Except as otherwise provided by law, if a party to any 
proceeding is not satisfied with the order entered by the 
commission, such party may appeal. Any appealfiled on or 
after August 31, 2003, shall be in accordance with the 
Administrative Procedure Act. Any appeal filed prior to 
August 31, 2003, shall be in accordance with sections 
75-134, 75-136 to 75-138, and 75-156 as such sections 
existed prior to the changes made by Laws 2003, LB 187.  

(Emphasis supplied.) 
Section 86-158 (Supp. 2003), which was also amended by 

L.B. 187, now provides: 
(1) Except as otherwise provided in section 86-123, any 

order of the commission entered pursuant to authority 
granted in the Nebraska Telecommunications Regulation 
Act may be appealed by any interested party to the pro
ceeding. The appeal shall be in accordance with the 
Administrative Procedure Act.  

(2) In an original action concerning a violation of the 
Nebraska Telecommunications Regulation Act by a
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telecommunications company, the commission shall have 
jurisdiction as set forth in section 75-132.01. After all 
administrative remedies before the commission have been 
exhausted, an appeal may be brought by an interested party 
to an action. Such appeal shall be in accordance with the 
Administrative Procedure Act.  

(Emphasis supplied.) 
Specifically at issue here is the language of § 75-136 which 

states that "[a]ny appeal filed prior to August 31, 2003, shall be 
in accordance with sections 75-134, 75-136 to 75-138, and 
75-156 as such sections existed prior to the changes made by 
Laws 2003, LB 187." This language does not mention the former 
§ 75-132.01. For purposes of this discussion, we assume, without 
deciding, that the Legislature could, if it wished, retroactively 
affect our jurisdiction over appeals that had already been filed.  
See, e.g., Evans & Sutherland Comp. v. State Tax, 953 P.2d 435 
(Utah 1997). But see Rhodes v. Eckelman, 302 Or. 245, 728 P.2d 
527 (1986) (en banc). The question is whether § 75-136 ex
presses an intent to retroactively confer appellate jurisdiction for 
an appeal that had previously been defective because it did not 
meet the statutory requirements in effect at the time that the 
notice of appeal was filed.  

We conclude that the plain language of the statutes expresses 
no such intent. The primary effect of § 75-136, as amended by 
L.B. 187, is that operative August 31, 2003, all appeals from the 
PSC, and not just telecommunications cases, generally are to be 
brought under the APA. But this does not evince an intent to 
change the specific provisions of the prior statutory scheme that 
in telecommunications cases, interested parties were already 
required to appeal under the APA.  

Section 86-158, both before and after it was amended by L.B.  
187, required that appeals in telecommunications cases be per
fected in accordance with the APA. In other words, before L.B.  
187 was enacted, appeals in telecommunications cases were to be 
brought in accordance with the APA, and after L.B. 187, the 
same requirement was still in place. Read in pari materia, the 
changes affected by L.B. 187 do not evince a legislative intent to 
confer jurisdiction over telecommunications appeals that were 
not perfected under the statutory requirements in effect at the
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time the notice of appeal was filed. Rather, the opposite effect is 
discernible. L.B. 187 does not alter our conclusion that at the 
time Qwest's notice of appeal was filed, it was required to pro
ceed pursuant to the APA.  

CONCLUSION 
[7] Because Qwest failed to proceed under the APA, as 

required by the statutory scheme in effect at that time, we lack 
jurisdiction over this appeal. When an appellate court is without 
jurisdiction to act, the appeal must be dismissed. In re 
Guardianship & Conservatorship of Woltemath, ante p. 33, 680 
N.W.2d 142 (2004). Consequently, we dismiss Qwest's appeal.  

APPEAL DISMISSED.  

CITY OF GORDON, NEBRASKA, APPELLEE, V. MARSHALL D. RUSE 

AND HAZEL B. RUSE, HUSBAND AND WIFE, APPELLANTS, 

AND KANSAS NEBRASKA NATURAL GAS COMPANY, INC., 

ET AL., APPELLEES.  

687 N.W.2d 182 

Filed October 8, 2004. No. S-03-624.  

1. Judgments: Statutes: Appeal and Error. When an appeal calls for statutory inter

pretation or presents questions of law, an appellate court must reach an independent, 
correct conclusion irrespective of the determination made by the court below.  

2. Attorney Fees: Appeal and Error. On appeal, a trial court's decision awarding or 

denying attorney fees will be upheld absent an abuse of discretion.  
3. Statutes: Legislature: Intent. In discerning the meaning of a statute, a court must 

determine and give effect to the purpose and intent of the Legislature as ascer

tained from the entire language of the statute considered in its plain, ordinary, and 
popular sense.  

4. _ : : . To determine the legislative intent of a statute, a court generally 

considers the subject matter of the whole act, as well as the particular topic of the 

statute containing the questioned language.  
5. Statutes. A court must place on a statute a reasonable construction which best 

achieves the statute's purpose, rather than a construction which would defeat that 

purpose.  

Appeal from the District Court for Sheridan County, PAUL D.  
EMPSON, Judge, on appeal thereto from the County Court for 
Sheridan County, CHARLES PLANTZ, Judge. Judgment of District 
Court reversed, and cause remanded with directions.
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Patrick M. Connealy, of Crites, Shaffer, Connealy, Watson & 
Harford, and Donald G. Blankenau, of Fennemore Craig, P.C., 
for appellants.  

John F. Simmons and Howard P. Olsen, Jr., of Simmons Olsen 
Law Firm, P.C., for appellee City of Gordon.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
In 2002, the City of Gordon abandoned proceedings it had 

instituted in the county court for Sheridan County to acquire by 
condemnation certain real property owned by Marshall D. Ruse 
and Hazel B. Ruse. The Ruses sought recovery of certain fees 
and costs pursuant to Neb. Rev. Stat. § 76-726(1) (Reissue 2003).  
The county court awarded the Ruses $1,500 in attorney fees but 
held that it lacked statutory authority to award other fees and 
expenses which they alleged to have incurred because of the con
demnation action. This appeal by the Ruses presents the issue of 
what fees and expenses are recoverable by a landowner under 
§ 76-726(1) when condemnation proceedings are instituted and 
subsequently abandoned.  

FACTS 
On November 1, 2000, the city filed a petition for appointment 

of appraisers seeking to condemn a portion of the Ruses' prop
erty for use in the construction, operation, and maintenance of a 
municipal well field. The county court appointed three apprais
ers on November 3. The Ruses filed an answer to the petition for 
appointment of appraisers on December 11 affirmatively alleging 
that the city's proposed withdrawal of water from their land vio
lated Nebraska law and that the city had failed to negotiate the 
purchase of the land in good faith. On the same day, the Ruses 
filed a petition in the district court for Sheridan County, seeking 
a temporary restraining order and injunction directed at the pend
ing condemnation action. In that petition, the Ruses alleged that 
the city had failed to negotiate the purchase price of the Ruses' 
land in good faith, that the amount of water the city intended to 
withdraw daily would cause irreparable damage to the property, 
and that "[njo emergency or extreme need exists to develop a
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new well field at this time." Supporting affidavits of an agricul
tural economist and a civil engineer were attached to the petition 
seeking injunctive relief.  

Several weeks after the filing of the petition for injunctive 
relief, the parties filed a stipulation in that proceeding whereby 
the city agreed it would not go forward with the condemnation 
proceeding until the Department of Natural Resources (DNR) 
made a decision on whether or not to grant the city's application 
for a permit to withdraw and transfer water.  

Several hearings were subsequently held before the DNR. The 
DNR dismissed the city's first application, and after discovery 
and mutual disclosure of evidence, the city withdrew its second 
DNR application. On March 21, 2002, the city on its own motion 
dismissed the condemnation proceedings without prejudice.  

On March 25, 2002, the Ruses filed a timely motion for fees 
and costs under § 76-726(1), alleging that they incurred signifi
cant legal and expert fees because of the condemnation pro
ceedings. On November 26, the county court granted the Ruses' 
motion, but, reasoning that § 76-726(1) limits any award to 
those fees incurred in "proceedings over which [the county 
court] has jurisdiction," the court declined to award the Ruses 
the full amount they requested. The court determined that it 
could not award any amount of the fees and costs incurred by 
the Ruses in retaining expert witnesses because the experts 
never performed "any services or functions in the County 
Court." The county court also determined that $1,500 was a fair 
amount to reimburse the Ruses for the fees actually expended 
for their attorneys' services "in and before the County Court." 
After an unsuccessful appeal to the district court for Sheridan 
County, the Ruses perfected this timely appeal, which we moved 
to our docket on our own motion pursuant to our authority to 
regulate the caseloads of the appellate courts of this state. See 
Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).  

ASSIGNMENTS OF ERROR 
The Ruses assign, restated and consolidated, that the district 

court erred in (1) affirming the county court's erroneous finding 
that § 76-726(1) prohibits it from awarding all of the Ruses' fees, 
costs, disbursements, and expenses and (2) failing to find that the
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county court abused its discretion in awarding attorney fees of 
only $1,500.  

STANDARD OF REVIEW 
[1] When an appeal calls for statutory interpretation or pre

sents questions of law, an appellate court must reach an indepen
dent, correct conclusion irrespective of the determination made 
by the court below. Arthur v. Microsoft Corp., 267 Neb. 586, 676 
N.W.2d 29 (2004); In re Estate of Pfeiffer, 265 Neb. 498, 658 
N.W.2d 14 (2003).  

[2] On appeal, a trial court's decision awarding or denying 
attorney fees will be upheld absent an abuse of discretion. Simon 
v. City of Omaha, 267 Neb. 718, 677 N.W.2d 129 (2004); In re 
Trust Created by Martin, 266 Neb. 353, 664 N.W.2d 923 (2003).  

ANALYSIS 
The issue before us is whether § 76-726(1) limits recovery of 

costs, disbursements, and expenses to those incurred in a county 
court condemnation proceeding. The Ruses contend that 
§ 76-726(1) is not so limited and allows them to recover the 
costs, disbursements, and expenses they incurred in the suit for 
injunctive relief filed in the district court and in the administra
tive proceedings before the DNR. Section 76-726(1) provides in 
relevant part: 

The court having jurisdiction of a proceeding instituted by 
an agency as defined in section 76-1217 to acquire real 
property by condemnation shall award the owner of any 
right, title, or interest in such real property such sum as will, 
in the opinion of the court, reimburse such owner for his or 
her reasonable costs, disbursements, and expenses, includ
ing reasonable attorney's, appraisal, and engineering fees, 
actually incurred because of the condemnation proceedings 
if (a) the final judgment is that the agency cannot acquire the 
real property by condemnation or (b) the proceeding is 
abandoned by the agency. If a settlement is effected, the 
court may award to the plaintiff reasonable expenses, fees, 
and costs.  

In a finding not challenged on appeal, the county court deter
mined that the city is an agency for the purposes of § 76-726(1)
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and that the city's dismissal of the petition for appointment of 
appraisers constituted an abandonment of the condemnation pro
ceeding. Therefore, our inquiry is limited to interpreting the 
statutory phrase "actually incurred because of the condemnation 
proceedings." 

[3-5] In this regard, we are guided by fundamental rules of 
statutory interpretation. In discerning the meaning of a statute, a 
court must determine and give effect to the purpose and intent of 
the Legislature as ascertained from the entire language of the 
statute considered in its plain, ordinary, and popular sense. Brown 
v. Harbor Fin. Mortgage Corp., 267 Neb. 218, 673 N.W.2d 35 
(2004); Unisys Corp. v. Nebraska Life & Health Ins. Guar. Assn., 
267 Neb. 158, 673 N.W.2d 15 (2004); In re Interest of Tamantha 
S., 267 Neb. 78, 672 N.W.2d 24 (2003). To determine the legisla
tive intent of a statute, a court generally considers the subject mat
ter of the whole act, as well as the particular topic of the statute 
containing the questioned language. Unisys Corp. v. Nebraska 
Life & Health Ins. Guar Assn., supra. A court must place on a 
statute a reasonable construction which best achieves the statute's 
purpose, rather than a construction which would defeat that pur
pose. Brown v. Harbor Fin. Mortgage Corp., supra; In re Interest 
of Tamantha S., supra.  

The county court reasoned that § 76-726(1) permitted it to 
"only award such amount as will fairly compensate the [Ruses] 
for their attorneys fees and other fees and costs expended as they 
relate to the County Court part of the condemnation proceed
ings." Applying this statutory interpretation, the court deter
mined that "[tihe fees of the expert witnesses retained by the 
[Ruses] cannot be awarded here, because those experts' reports 
were never presented to the appraisers, nor did they perform any 
services or function in the County Court." 

In urging that we adopt this interpretation of § 76-726(1), the 
city argues that because the statute provides for the recovery of 
costs, expenses, and fees in derogation of the common law, it 
must be strictly construed. See, Spaghetti Ltd. Partnership v.  
Wolfe, 264 Neb. 365, 647 N.W.2d 615 (2002); State ex rel.  
AMISUB v. Buckley, 260 Neb. 596, 618 N.W.2d 684 (2000); 
Dykes v. Scotts Bluff Cty. Ag. Socy., 260 Neb. 375, 617 N.W.2d 
817 (2000). See, also, Annot., 92 A.L.R.2d 355 (1963) (noting
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recoveries under statutes providing for awards to condemnee 
upon abandonment of condemnation proceedings are generally 
denied in cases clearly not within operation of controlling sta
tute). Strict construction, however, does not allow an interpreta
tion which is narrower than the plain, ordinary, and popular 
sense of the statutory language. Brown v. Harbor Fin. Mortgage 
Corp., supra.  

The statute before us here provides that a landowner be 
awarded reasonable costs "actually incurred because of the con
demnation proceedings." § 76-726(1). The plain, ordinary, or 
common meaning of the phrase "because of" is "as a result of" 
or "in connection with." Clearly, the Ruses hired experts to estab
lish the fair market value of their land for no reason other than 
they were compelled to do so as a result of and in connection 
with the condemnation proceedings initiated by the city. When 
presented with a similar issue of whether or not the fees incurred 
in an abandoned condemnation proceeding were the result of that 
proceeding and therefore recoverable, one court noted: 

It was eminently fitting that when the proceeding was com
menced, the owner should employ counsel and that counsel 
should forthwith prepare to prove the value of the property 
before the commissioners.. . . There seems no good reason 
why this expense should not be one of the items to be paid 
upon discontinuance. It was incurred solely because the 
county commenced the proceeding and was thus forced 
upon the owners, and was a service from which the owners 
now get no benefit whatever.  

In re Bastian, 156 Misc. 168, 170, 281 N.Y.S. 252, 255 (1933) 
(reversed and remitted for further proof by Matter of Bastian v.  
Wright, 241 A.D. 906, 271 N.Y.S. 1039 (1934), and terms sub
sequently affirmed by In re Bastian, 156 Misc. 171, 281 N.Y.S.  
256 (1935)).  

After this appeal was fully briefed, we decided Simon v. City 
of Omaha, 267 Neb. 718, 677 N.W.2d 129 (2004). Both parties 
argue that Simon supports their positions. In Simon, the appel
lants took preemptive legal action in response to an Omaha City 
Council resolution approving a redevelopment plan for the area 
in which the appellants' properties were located. In affirming the 
denial of the appellants' application for an award of fees, this
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court noted that the resolution did not authorize the acquisition 
of any property and that no condemnation action was ever actu
ally filed against the appellants' properties. We wrote: 

[G]iving effect to the entire statute and applying the statute's 
plain language, it is apparent that under § 76-726(1), a 
court-ordered award of costs, expenses, and attorney fees is 
appropriate only in connection with a proceeding initiated 
by an agency seeking to acquire real property by condem
nation. Given the introductory expression in § 76-726(1) to 
"[t]he court having jurisdiction," we read "proceeding" in 
§ 76-726(1) as referring to an action filed in court, and 
therefore, proceedings before the Omaha City Council even 
if "instituted by an agency" are not the types of proceedings 
which give rise to attorney fees under § 76-726(1).  

(Emphasis supplied.) 267 Neb. at 728, 677 N.W.2d at 137-38.  
This case is distinguishable from Simon in that the city did 

institute condemnation proceedings in the county court. The 
Ruses argue that the expenses they incurred in the action for in
junctive relief and in the administrative hearings before the DNR 
were clearly "in connection with" or "because of" the pending 
condemnation proceeding. The county court's construction of the 
statute now urged by the city, limiting recovery of costs and fees 
to only those incurred "in and before the County Court," runs 
contrary not only to the plain language of § 76-726(1) but also to 
our interpretation in Simon that an award of fees is appropriate 
when those fees were incurred "in connection with" a condem
nation proceeding initiated by an agency. Simon supports the 
Ruses' argument that the construction given to § 76-726(1) by 
the county court was unduly narrow and failed to give effect to 
the plain and ordinary meaning of the statutory language.  

A recent Tennessee appellate decision illustrates the critical 
distinction between the operative facts in Simon and those of this 
case. In Knox ex rel. Schumpert v. Union Livestock, 59 S.W.3d 
158 (Tenn. App. 2001), the landowner first learned that the 
county sought to acquire its property by condemnation in late 
1998 when the county commission made a recommendation to 
that effect. The landowner hired an attorney. The county com
mission thereafter passed a resolution to acquire the property. In 
January 1999, the landowner filed a declaratory judgment action
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against the commission asserting that the resolution was illegal, 
arbitrary, and capricious and was not necessary for a public pur
pose. In August 1999, the county filed a condemnation petition 
in state court, which proceeded to a hearing in May 2000. At the 
hearing, the trial court found that the taking was necessary for a 
public purpose and was not arbitrary or capricious, but further 
determined that the 1998 resolution was improper and gave the 
commission 45 days to either pass a proper resolution curing the 
defects, in which case the court would issue its formal order giv
ing the county possession, or have the petition dismissed. The 
landowner's attorney lobbied members of the commission during 
the 45-day period in an effort to persuade them not to pass a cor
rected resolution. The revised resolution was defeated by virtue 
of a tie vote, and after expiration of the 45 days, the county's con
demnation petition was dismissed.  

The landowner thereafter sought to recover its expenses pur
suant to a Tennessee condemnation statute which provides in rel
evant part: 

"[t]he state court having jurisdiction of a proceeding initiated 
by any person, agency or other entity to acquire real property 
by condemnation shall tax the bill of costs . . . against the 
condemner and shall award the owner ... such sum as will 
in the opinion of the court reimburse such owner for the 
owner's reasonable disbursements and expenses, including 
reasonable attorney, appraisal and engineering fees, actually 
incurred because of condemnation proceedings[.]" 

Id. at 160, quoting Tenn. Code Ann. § 29-17-812(b) (2000). The 
trial court awarded the landowner $30,000 in expenses. The 
landowner appealed, arguing that the trial court erred in failing to 
award all of its claimed expenses, including fees it incurred as a 
result of the declaratory judgment action filed prior to the con
demnation action and fees incurred in its attorney's lobbying 
efforts with the county commission during the 45-day period.  

The Tennessee Court of Appeals affirmed the lower court's 
refusal to award fees incurred in the declaratory judgment action, 
finding that the expenses incurred did not fit within the language 
of the statute because the lawsuit actually preceded the filing of 
the condemnation resolution and the fees were not therefore 
incurred "because of" the condemnation petition. However, the
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appellate court determined that the trial court erred in not allow
ing recovery of those fees the landowner incurred as a result of 
its attorney's lobbying efforts. The court reasoned that while it 
could not say whether the revised resolution was defeated as a 
result of the lobbying efforts of the landowner's attorney, the 
"lobbying was most certainly related to [the landowner's] suc
cessful defense of the condemnation action" and therefore recov
erable under the relevant statute. Knox ex rel. Schumpert v. Union 
Livestock, 59 S.W.3d 158, 165 (Tenn. App. 2001).  

In Simon v. City of Omaha, 267 Neb. 718, 677 N.W.2d 129 
(2004), there were no condemnation proceedings and therefore 
no fees and expenses incurred "because of the condemnation 
proceedings" within the meaning of § 76-726(1). In this case, 
there was a condemnation proceeding which the Ruses resisted 
by first seeking to have it enjoined and then by litigating the 
related water transfer issue in the appropriate administrative 
forum. The Ruses clearly took these actions "because of the con
demnation proceedings" in a successful effort to defeat them.  
While not all of their defensive actions occurred in the county 
court, we conclude that § 76-726(1) gives the county court juris
diction to award all reasonable costs, disbursements, expenses, 
and fees actually incurred by the Ruses in resisting the condem
nation proceedings after they were filed and before they were 
abandoned. Because no initial determination was made concern
ing the reasonableness of the claimed fees and costs which the 
county court erroneously concluded it lacked jurisdiction to 
award, we reverse, and remand the cause to the district court with 
directions to remand to the county court for further proceedings 
consistent with this opinion.  

REVERSED AND REMANDED WITH DIRECTIONS.  

AMY C. ROBB, APPELLEE, V. TIMOTHY L. ROBB, APPELLANT.  

687 N.W.2d 195 

Filed October 8, 2004. No. S-03-970.  

1. Child Custody: Appeal and Error. Child custody determinations are matters ini
tially entrusted to the discretion of the trial court, and although reviewed de novo on 
the record, the trial court's determination will normally be affirmed absent an abuse 
of discretion.
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2. Trial: Expert Witnesses: Appeal and Error. A trial court's ruling in receiving or 
excluding an expert's testimony which is otherwise relevant will be reversed only 
when there has been an abuse of discretion.  

3. Judges: Words and Phrases. A judicial abuse of discretion requires that the reasons 
or rulings of a trial judge be clearly untenable, unfairly depriving a litigant of a sub
stantial right and a just result.  

4. Rules of Evidence: Expert Witnesses. An expert's opinion is ordinarily admissible 
under Neb. Rev. Stat. § 27-702 (Reissue 1995) if the witness (1) qualifies as an expert, 
(2) has an opinion that will assist the trier of fact, (3) states his or her opinion, and (4) 
is prepared to disclose the basis of that opinion on cross-examination.  

5. Trial: Courts: Expert Witnesses. The trial court acts as a gatekeeper to ensure the 
evidentiary relevance and reliability of an expert's opinion. This entails a preliminary 
assessment of whether the reasoning or methodology underlying the testimony is 
valid and whether that reasoning or methodology can be applied to the facts in issue.  
In addition, the trial court must determine if the witness has applied the methodology 
in a reliable manner.  

6. Divorce: Child Custody. When custody of a minor child is an issue in a proceeding 
to dissolve the marriage of the child's parents, child custody is determined by parental 
fitness and the child's best interests.  

7. Child Custody. In determining the best interests of the child in a custody determina
tion, a court must consider, at a minimum, (1) the relationship of the minor child to 
each parent prior to the commencement of the action or any subsequent hearing; (2) 
the desires and wishes of the minor child if of an age of comprehension regardless of 
chronological age, when such desires and wishes are based on sound reasoning; (3) 
the general health, welfare, and social behavior of the minor child; and (4) credible 
evidence of abuse inflicted on any family or household member. Other pertinent fac
tors include the moral fitness of the child's parents, including sexual conduct; respec
tive environments offered by each parent; the age, sex, and health of the child and par
ents; the effect on the child as a result of continuing or disrupting an existing 
relationship; the attitude and stability of each parent's character; and parental capac
ity to provide physical care and satisfy educational needs of the child.  

8. Child Custody: Appeal and Error. In child custody cases, where the credible evi
dence is in conflict on a material issue of fact, the appellate court considers, and may 
give weight to, the fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another.  

Appeal from the District Court for Douglas County: J. PATRICK 

MULLEN, Judge. Affirmed.  

Kelly T. Shattuck, of Cohen, Vacanti, Higgins & Shattuck, for 
appellant.  

Jeffrey A. Silver for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.
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STEPHAN, J.  
Amy C. Robb filed a petition in the district court for Douglas 

County seeking dissolution of her marriage to Timothy L. Robb 
and sole custody of the couple's two minor children. Timothy 
filed an answer and cross-petition in which he sought joint cus
tody. A temporary order provided that during the pendency of the 
dissolution proceedings, the parties were to have joint custody of 
the children, with Amy to have "primary possession." Following 
a trial, the district court entered a decree of dissolution which 
awarded sole custody of the children to Amy and specified 
Timothy's visitation rights. Timothy filed this timely appeal.  

FACTS 
The parties were married on June 26, 1993. Their daughter 

Courtney was born on March 30, 1998, and their daughter Alyssa 
was born on May 8, 2000. The children were ages five and three, 
respectively, when trial commenced on May 27, 2003.  

Timothy left the marital home on June 30, 2002. Prior to their 
separation, both parties were employed outside the home during 
the day and both participated in the care of the children. On a 
typical workday, Timothy would wake the girls and prepare their 
breakfast, while Amy prepared herself for work, selected cloth
ing for the children, and packed any items they would need dur
ing the day. Amy would then take the children to their daycare 
facility before going to her job, while Timothy prepared himself 
for work. Because Amy had longer work hours, Timothy brought 
the children home from daycare and usually prepared their din
ner before Amy returned home. They shared bathing and bedtime 
responsibilities. Weekend parenting was also shared during the 
time that the parties resided together.  

Timothy lived with his parents for 5 weeks after leaving the 
marital home and before moving into his new home. During that 
time, the children visited Timothy on Monday and Wednesday 
evenings and either Saturday or Sunday of each week, with no 
overnight visits. In October 2002, the district court entered a tem
porary order of joint custody which provided for overnight visita
tion with Timothy on Monday and Wednesday of each week, 
along with one overnight every weekend alternating between 
Friday and Saturday nights.

696



ROBB v. ROBB 697 

Cite as 268 Neb. 694 

Amy testified that prior to the overnight visits, the children 
were progressing in terms of development, but that subsequent 
to the temporary order, upon returning from Timothy's home, 
the girls exhibited signs of defiance, of being "very tired," and 
wanting to "cling." Amy's mother and Amy's brother each testi
fied that the children became "clingy" after the overnight visits 
began. Amy also testified that the children were very tired upon 
return from Timothy's home, that Courtney was at times resis
tant to go to Timothy's home, and that Alyssa's potty training 
had regressed.  

Timothy testified that he did not observe any of the above
described behavior when the children were with him. He testified 
that the children experienced some difficulty during the time 
between his separation from the marital residence and his mov
ing into his new home, but that thereafter, they seemed to adapt 
well to the arrangement and were happy at home and at daycare.  
Several friends of Timothy and Amy, along with Timothy's par
ents, testified that they observed Timothy and his children inter
act, saw Timothy involved in their care and welfare (including 
bathing and feeding), and thought the children to be well bonded 
with Timothy.  

Amy called Dr. Thomas Haley to testify as an expert witness.  
He was permitted to give opinion testimony over Timothy's 
objection which generally supported Amy's position with respect 
to custody.  

Timothy called Dr. Cynthia Topf as a rebuttal witness. Topf 
holds a Ph.D. and is a psychologist practicing in Omaha, with 
emphases on individual counseling, custody evaluations, and fo
rensic assessments. She testified that clinical opinion and obser
vation, while relied upon by expert psychologists, would be the 
very minimum of something that would be reliable. She further 
testified that a proper custody evaluation normally involves a 
minimum of 4 to 8 hours of direct contact with the children, plus 
testing time.  

In its decree, the district court found that during the parties' 
separation, the children had spent 57 percent of the time with 
Amy and 43 percent with Timothy. The court further found: 

That the testimony of [Amy] that the frequent changes in 
houses and parents leads to inconsistency in guiding and
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caring for the children and a generally unstable lifestyle 
along with Psychologist Dr. Thomas Haley's testimony that 
the alternate visitation schedule now in place eliminates the 
sense of home and belonging necessary for a healthy up
bringing of the children are persuasive.  

That it is in the best interests of the minor children that 
their care, custody and control be placed solely with [Amy].  

The decree included a visitation schedule granting Timothy visi
tation rights on certain weekends, weekdays, holidays, and for a 
6-week period each summer.  

ASSIGNMENTS OF ERROR 
Timothy assigns, renumbered and restated, that the district 

court erred in (1) admitting Haley's testimony and (2) failing to 
find that joint custody was in the best interests of the minor 
children.  

STANDARD OF REVIEW 
[1] Child custody determinations are matters initially en

trusted to the discretion of the trial court, and although reviewed 
de novo on the record, the trial court's determination will nor
mally be affirmed absent an abuse of discretion. Marcovitz v.  
Rogers, 267 Neb. 456, 675 N.W.2d 132 (2004); Heistand v.  
Heistand, 267 Neb. 300, 673 N.W.2d 541 (2004).  

[2] Generally, a trial court's ruling in receiving or excluding an 
expert's testimony which is otherwise relevant will be reversed 
only when there has been an abuse of discretion. Carlson v.  
Okerstrom, 267 Neb. 397, 675 N.W.2d 89 (2004).  

[3] A judicial abuse of discretion requires that the reasons or 
rulings of a trial judge be clearly untenable, unfairly depriving a 
litigant of a substantial right and a just result. Mathews v.  
Mathews, 267 Neb. 604, 676 N.W.2d 42 (2004); Marcovitz v.  
Rogers, supra.  

ANALYSIS 
The principal issue presented in this appeal is whether the dis

trict court abused its discretion in awarding sole custody of the 
minor children to Amy, subject to Timothy's visitation rights, 
instead of awarding joint custody to the parties. A secondary issue
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is whether the district court erred in receiving certain opinion 
testimony of Haley over Timothy's objection. We begin with the 
evidentiary issue.  

EXPERT TESTIMONY OF DR. THOMAS HALEY 
Haley is a psychologist licensed by the State of Nebraska. He 

has been engaged in a general private practice in Omaha since 
1983. He holds an undergraduate degree from the University of 
Iowa and a master's degree and a Ph.D. from the University of 
Nebraska. His practice includes working with children and fam
ilies, and he has testified as an expert on custody issues on more 
than 100 occasions since 1978. At the request of Amy's counsel, 
he interviewed and evaluated the parties and their children on 
two occasions in December 2002, but did not perform a "full cus
tody evaluation." He recorded his observations and opinions in a 
written memorandum dated December 28, 2002, which was ap
parently furnished to counsel for both parties prior to trial. At the 
time Haley authored his memorandum, the alternating visitation 
schedule under the temporary order was in effect.  

The record discloses no pretrial objection to Haley's expert 
testimony. At trial, during direct examination by Amy's counsel, 
Haley was asked to state his opinion with respect to the alternat
ing visitation schedule in effect under the temporary order.  
Timothy's counsel objected and requested leave "to voir dire the 
witness on his qualifications." Leave was granted, and voir dire 
examination elicited Haley's admission that he had not seen the 
parties or their children since December 2002 and that his opin
ion had not changed since he wrote the memorandum of 
December 28, 2002. Haley also conceded that he did not perform 
a full custody evaluation, which would have required additional 
testing. At the close of his voir dire, Timothy's counsel objected 
to Haley "providing any expert evaluation," arguing that he had 
not performed a full custody evaluation. The court sustained the 
objection "as to the methodology" and suggested that additional 
foundation was needed. Amy's counsel then elicited Haley's tes
timony that his techniques were established and recognized in 
the profession of psychology, that they were peer reviewable, and 
that he had formed opinions to a reasonable degree of psycho
logical certainty.
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Haley was then asked if in his opinion "it was in the best inter
ests of the children to move them frequently" from Amy's home 
to Timothy's home. Timothy's counsel objected "as to foundation 
and to qualifications," and the court overruled the objection.  
Haley then testified that frequent movement of the children was 
not in their best interests because it eliminated "the experience of 
having a home base, a sense of home, a place where they belong." 
He further opined that with frequent movement, "there's no sense 
of their own room, their own friends, their own neighborhood." 

Haley was then asked if he had an opinion "as to whether or 
not it is better to have them have extended stays at [Amy's] 
house?" Timothy's counsel objected on grounds that Haley had 
not done a custody evaluation and that the requested opinion was 
not set forth in his December 28, 2002, memorandum. The court 
overruled the objection, and Haley gave an affirmative response 
to the question. During recross-examination, Haley admitted that 
his memorandum did not state an opinion as to which parent 
should be awarded custody of the children and that the memo
randum was directed solely to the circumstances existing under 
the temporary order then in effect. Timothy's counsel offered the 
memorandum into evidence without limitation, and it was re
ceived without objection.  

[4,5] An expert's opinion is ordinarily admissible under Neb.  
Rev. Stat. § 27-702 (Reissue 1995) if the witness (1) qualifies as 
an expert, (2) has an opinion that will assist the trier of fact, (3) 
states his or her opinion, and (4) is prepared to disclose the basis 
of that opinion on cross-examination. Heistand v. Heistand, 267 
Neb. 300, 673 N.W.2d 541 (2004). When the opinion involves sci
entific or specialized knowledge, this court held in Schafersman v.  
Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), that we will 
apply the principles of Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993).  
Under our recent Daubert/Schafersman jurisprudence, the trial 
court acts as a gatekeeper to ensure the evidentiary relevance and 
reliability of an expert's opinion. Zimmerman v. Powell, ante 
p. 422, 684 N.W.2d 1 (2004); Carlson v. Okerstrom, 267 Neb.  
397, 675 N.W.2d 89 (2004). This entails a preliminary assessment 
of whether the reasoning or methodology underlying the testi
mony is valid and whether that reasoning or methodology can be
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applied to the facts in issue. Zimmerman v. Powell, supra; 
Schafersman v. Agland Coop, supra. In addition, the trial court 
must determine if the witness has applied the methodology in a 
reliable manner. Carlson v. Okerstrom, supra.  

In this appeal, Timothy does not challenge Haley's profes
sional qualifications or the scientific reliability of the methodol
ogy used by psychologists like Haley in conducting child cus
tody evaluations. Rather, he argues that Haley's opinions were 
inadmissible because he did not conduct a full custody evaluation 
or perform any of the testing that would have been included in 
such an evaluation. We understand this argument to be directed 
at the second component of the Daubert/Schafersman analysis, 
namely, whether the expert has reliably applied methodology 
which is itself reliable if properly applied. We conclude that this 
argument has merit with respect to Haley's opinion that it would 
be in the best interests of the children to award permanent cus
tody to Amy. The record clearly reflects that Haley did not apply 
the accepted psychological methodology necessary to formulate 
this opinion. Accordingly, we disregard Haley's opinion as to 
permanent custody in our de novo review of that issue.  

To the extent that Timothy is challenging Haley's opinion 
regarding the children's behavior during the period when the 
temporary order was in effect, we find no similar infirmity. This 
opinion is based upon Haley's clinical observation and impres
sion of the parties and their children at a specific point in time 
several months prior to trial. Haley's trial testimony in this regard 
reflects the content of his December 28, 2002, memorandum, 
which was received in evidence without limitation or objection.  
Accordingly, we will consider this aspect of Haley's testimony in 
our de novo review of the custody determination.  

PERMANENT CUSTODY 

[6,7] In reviewing a custody determination de novo on the 
record, we reappraise the properly admitted evidence as pre
sented by the record and reach our independent conclusion with 
respect to the issue presented. See Hajenga v. Hajenga, 257 Neb.  
841, 601 N.W.2d 528 (1999). When custody of a minor child is 
an issue in a proceeding to dissolve the marriage of the child's 
parents, child custody is determined by parental fitness and the
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child's best interests. Mathews v. Mathews, 267 Neb. 604, 676 
N.W.2d 42 (2004); Marcovitz v. Rogers, 267 Neb. 456, 675 
N.W.2d 132 (2004). In determining the best interests of the child 
in a custody determination, a court must consider, at a minimum, 

(a) [t]he relationship of the minor child to each parent 
prior to the commencement of the action or any subsequent 
hearing; 

(b) [t]he desires and wishes of the minor child if of an age 
of comprehension regardless of chronological age, when 
such desires and wishes are based on sound reasoning; 

(c) [t]he general health, welfare, and social behavior of 
the minor child; and 

(d) [c]redible evidence of abuse inflicted on any family 
or household member.  

Neb. Rev. Stat. § 42-364(2) (Reissue 1998); Marcovitz v. Rogers, 
supra. Other pertinent factors include the moral fitness of the 
child's parents, including sexual conduct; respective environ
ments offered by each parent; the age, sex, and health of the child 
and parents; the effect on the child as a result of continuing or 
disrupting an existing relationship; the attitude and stability of 
each parent's character; and parental capacity to provide physical 
care and satisfy educational needs of the child. See, Davidson v.  
Davidson, 254 Neb. 357, 576 N.W.2d 779 (1998); Ritter v. Ritter, 
234 Neb. 203, 450 N.W.2d 204 (1990).  

Here, the record reflects that each parent is fit and had a close, 
positive relationship with each of the children during the mar
riage, as well as during the ensuing period of separation. There is 
no evidence of any form of abuse within the family. The record 
is silent as to the desires and wishes of the children on the ques
tion of permanent custody, no doubt due to their tender age.  
There is no indication that either child has health problems or 
special needs. As noted, there is conflicting evidence as to the 
children's social behavior during the period of joint custody 
under the temporary order.  

The primary issue in this case is whether the district court 
abused its discretion by awarding sole custody to Amy instead of 
awarding the joint custody sought by Timothy. The statutory 
rules governing joint custody of minor children in dissolution 
proceedings are set forth in § 42-364(5):
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After a hearing in open court, the court may place the cus
tody of a minor child with both parents on a shared or joint 
custody basis when both parties agree to such an arrange
ment. In that event, each parent shall have equal rights to 
make decisions in the best interests of the minor child in his 
or her custody. The court may place a minor child in joint 
custody after conducting a hearing in open court and specif
ically finding that joint custody is in the best interests of the 
minor child regardless of any parental agreement or consent.  

Because the parties in this case did not agree to joint custody, 
the last sentence of the statute governs the issue. Thus, the ques
tion before us on de novo review is whether the trial court 
abused its discretion in not making a specific finding that joint 
custody is in the best interests of the children, applying the cri
teria set forth above.  

[8] As noted above, there was conflicting evidence regarding 
the behavior of the children under the joint custody arrangement 
specified in the temporary order. Amy and several other witnesses 
testified that the children became clingy and appeared more tired 
than usual, that Courtney was reluctant to go to school, and that 
Alyssa's toilet training regressed. Timothy and several other wit
nesses disputed that these behaviors occurred. In child custody 
cases, where the credible evidence is in conflict on a material 
issue of fact, the appellate court considers, and may give weight 
to, the fact that the trial judge heard and observed the witnesses 
and accepted one version of the facts rather than another.  
Mathews v. Mathews, 267 Neb. 604, 676 N.W.2d 42 (2004). See, 
Brockman v. Brockman, 264 Neb. 106, 646 N.W.2d 594 (2002); 
Heald v. Heald, 259 Neb. 604, 611 N.W.2d 598 (2000). The dis
trict court found Amy's testimony credible in this regard, and we 
give weight to that finding. We also find persuasive and signifi
cant Haley's opinion that younger children need "a home base, a 
sense of home, a place where they belong'" and that frequent 
movement can be disruptive of this need. Accordingly, based up
on our de novo review, we find no compelling reason why joint 
custody would be preferable to the sole custody subject to liberal 
visitation ordered by the district court. That arrangement, in our 
view, is in the best interests of these children because it results in
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the children's spending ample time with each parent while pro
viding the stability of a "home base." 

We find no abuse of discretion in the custody determination 
made by the district court and therefore affirm its judgment.  

AFFIRMED.  

GREG A. GLASS, APPELLANT, V.  

MICHAEL KENNEY, APPELLEE.  
687 N.W.2d 907 
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MILLER-LERMAN, J.  
NATURE OF CASE 

Cases Nos. S-03-128 and S-03-036 have been consolidated on 
appeal. In each case, we are asked to determine whether the dis
trict court erred in denying the motion of appellant, Greg A.  
Glass, to proceed in forma pauperis. For the reasons stated below, 
we conclude that the district court erred when it denied Glass' 
motion to proceed in forma pauperis on appeal in case 
No. S-03-128 and that it did not err when it denied Glass' motion 
to proceed in forma pauperis with his habeas corpus action at the 
trial level in case No. S-03-036.  

STATEMENT OF FACTS 
In 1999, Glass was convicted by a jury of second degree mur

der and use of a firearm in the commission of a felony, in con
nection with the shooting death of his former employer, Adolph 
Fentress, Sr. Glass received consecutive prison sentences of 40 
to 60 years and 10 to 20 years, respectively. He is currently 
incarcerated.  

At trial, Glass testified that he was owed money by Fentress and 
that he went to Fentress' place of business with a gun because 
Fentress had previously threatened him. Glass testified that an argu
ment ensued and that he shot Fentress. The record includes a jury 
verdict form. As to count I, the jury checked off the entry, "Guilty 
of murder in the second degree." It did not check off either "Not 
guilty of murder in the second degree and guilty of manslaughter" 
or "Not guilty." Glass' convictions were affirmed by the Nebraska 
Court of Appeals in an opinion not designated for permanent pub
lication. State v. Glass, No. A-99-919, 2000 WL 944020 (Neb. App.  
July 11, 2000) (not designated for permanent publication).  

On December 16, 2002, Glass filed a pro se "Petition for a Writ 
of Habeas Corpus and a Declaratory Judgment" and a motion to 
proceed in forma pauperis to the district court for Lancaster 
County. In his petition, Glass alleged that the statute defining sec
ond degree murder, Neb. Rev. Stat. § 28-304 (Reissue 1995), was 
"null and void from its enactment" because the elements of the 
offense are not clearly distinguishable from those of manslaugh
ter as defined by Neb. Rev. Stat. § 28-305 (Reissue 1995). He fur
ther alleged that because § 28-304 was void, the original trial
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court lacked subject matter jurisdiction to convict and sentence 
him for the crime of second degree murder.  

On December 19, 2002, the district court entered an order con
cluding that the allegations in Glass' petition were frivolous in 
light of State v. Caddy, 262 Neb. 38, 628 N.W.2d 251 (2001), in 
which we held that § 28-304 was not unconstitutionally vague.  
Based upon this determination, the court denied the motion to 
proceed in forma pauperis. The appeal from this order is embod
ied in case No. S-03-036.  

On January 8, 2003, Glass filed a motion for leave to proceed 
in forma pauperis with respect to an appeal of the district court's 
December 19, 2002, order. The district court entered an order on 
January 13, 2003, in which it stated that Glass' petition was friv
olous, and it, therefore, denied Glass' motion to proceed in forma 
pauperis on appeal. Thereafter, Glass filed a notice of appeal of 
the district court's January 13 order together with an application 
to proceed in forma pauperis and poverty affidavit. Glass' appeal 
of the January 13 order denying his motion to proceed in forma 
pauperis on appeal is embodied in case No. S-03-128.  

ASSIGNMENTS OF ERROR 
In both cases Nos. S-03-128 and S-03-036, Glass assigns as 

error the district court's denial of his motion to proceed in forma 
pauperis.  

In case No. S-03-036, Glass claims that the district court erred 
in determining that his habeas corpus petition was frivolous 
under State v. Caddy, supra.  

STANDARD OF REVIEW 
[1] A district court's denial of in forma pauperis status under 

Neb. Rev. Stat. § 25-2301.02 (Cum. Supp. 2002) is reviewed de 
novo on the record based on the transcript of the hearing or the 
written statement of the court. § 25-2301.02(2); Martin v.  
McGinn, 265 Neb. 403, 657 N.W.2d 217 (2003); Cole v. Blum, 
262 Neb. 1058, 637 N.W.2d 606 (2002).  

ANALYSIS 
Case No. S-03-128.  

On January 13, 2003, the district court denied Glass' motion 
to proceed in forma pauperis on appeal for the reason that the
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underlying habeas corpus action was frivolous. The denial of the 
motion to proceed in forma pauperis on appeal is the subject of 
case No. S-03-128. The State asserts that this court lacks juris
diction to hear case No. S-03-128 because Glass has not paid the 
statutory fees, costs, and security necessary to docket an appeal.  
We determine that we have jurisdiction and that with respect to 
the merits, the district court erred in denying Glass' motion for in 
forma pauperis status on appeal.  

The outcome of this appeal is controlled by reference to certain 
statutory provisions and case law. Both civil and criminal pro
ceedings in forma pauperis are governed by Neb. Rev. Stat.  
§ 25-2301 et seq. (Cum. Supp. 2002). Section 25-2301.02 is rele
vant to our consideration. Section 25-2301.02 provides as follows: 

(1) An application to proceed in forma pauperis shall be 
granted unless there is an objection that the party filing the 
application: (a) Has sufficient funds to pay costs, fees, or 
security or (b) is asserting legal positions which are frivo
lous or malicious. The objection to the application shall be 
made within thirty days after the filing of the application.  
Such objection may be made by the court on its own motion 
or on the motion of any interested person. The motion ob
jecting to the application shall specifically set forth the 
grounds of the objection. An evidentiary hearing shall be 
conducted on the objection unless the objection is by the 
court on its own motion on the grounds that the applicant is 
asserting legal positions which are frivolous or malicious. If 
no hearing is held, the court shall provide a written state
ment of its reasons, findings, and conclusions for denial of 
the applicant's application to proceed in forma pauperis 
which shall become a part of the record of the proceeding.  
If an objection is sustained, the party filing the application 
shall have thirty days after the ruling or issuance of the 
statement to proceed with an action or appeal upon pay
ment of fees, costs, or security notwithstanding the subse
quent expiration of any statute of limitations or deadline for 
appeal. In any event, the court shall not deny an application 
on the basis that the appellant's legal positions are frivolous 
or malicious if to do so would deny a defendant his or her 
constitutional right to appeal in a felony case.
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(2) In the event that an application to proceed in forma 
pauperis is denied and an appeal is taken therefrom, the 
aggrieved party may make application for a transcript of the 
hearing on in forma pauperis eligibility. Upon such appli
cation, the court shall order the transcript to be prepared 
and the cost shall be paid by the county in the same manner 
as other claims are paid. The appellate court shall review 
the decision denying in forma pauperis eligibility de novo 
on the record based on the transcript of the hearing or the 
written statement of the court.  

For the sake of completeness, we note that we are aware of 
amendments to § 25-2301.02(1), approved April 15, 2004, which 
have no bearing on our analysis. See 2004 Neb. Laws, L.B. 1207 
(operative date April 15, 2004).  

[2] In support of its argument that this court lacks jurisdiction 
over case No. S-03-128, the State relies on a portion of the lan
guage of § 25-2301.02(1). At the time of the district court's rul
ing, § 25-2301.02(1) provided that 

[i]f an objection [to an application to proceed in forma pau
peris] is sustained, the party filing the application shall have 
thirty days after the ruling or issuance of the statement [of 
the court's reasons for denying an application to proceed in 
forma pauperis] to proceed with an action or appeal upon 
payment of fees, costs, or security ....  

The fees, costs, or security referred to in § 25-2301.02(1) are 
those customarily required to docket an appeal. See Neb. Rev.  
Stat. § 25-1912 (Cum. Supp. 2002). We read §§ 25-2301.02 and 
25-1912 in pari materia. In this regard, we have stated: "The 
components of a series or collection of statutes pertaining to a 
certain subject matter may be conjunctively considered and con
strued in pari materia to determine the intent of the Legislature 
so that different provisions of the act are consistent, harmonious, 
and sensible." Arthur v. Microsoft Corp., 267 Neb. 586, 593, 676 
N.W.2d 29, 35 (2004).  

The State asserts that because Glass did not pay the "fees, 
costs, or security" as stated in § 25-2301.02(1), this court lacks 
jurisdiction over case No. S-03-128. We do not agree.  

[3,4] We recently observed in a case involving the in forma 
pauperis statutes that following a denial of an application to
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proceed in forma pauperis, under § 25-2301.02(1), a party may 
either proceed with the trial action or appeal the ruling denying 
in forma pauperis status. Martin v. McGinn, 265 Neb. 403, 657 
N.W.2d 217 (2003). We have also observed that under 
§ 25-2301.02, there is a statutory right of interlocutory appellate 
review of a decision denying in forma pauperis eligibility. Jacob 
v. Schlichtman, 261 Neb. 169, 622 N.W.2d 852 (2001). Case No.  
S-03-128 is a statutorily authorized interlocutory appeal which 
we will entertain if other jurisdictional requirements are met.  

[5] Section 25-1912 generally provides that an appeal to this 
court may be taken by filing "a notice of intention to prosecute 
[an] appeal signed by the appellant or appellants or his, her, or 
their attorney of record and . .. by depositing with the clerk of 

the district court the docket fee required by [Neb. Rev. Stat.  
§1 33-103 [(Reissue 1995)]." We have stated that "[a] poverty 
affidavit serves as a substitute for the docket fee otherwise 
required upon appeal by Neb. Rev. Stat. § 33-103 . . . and 
§ 25-1912." In re Interest of Noelle F & Sarah E, 249 Neb. 628, 
633, 544 N.W.2d 509, 512 (1996). We have recently stated that 
"[tihis court obtain[s] jurisdiction over the appeal upon the 
timely filing of a notice of appeal and a proper in forma pauperis 
application and affidavit." State v. Jones, 264 Neb. 671, 676, 650 
N.W.2d 798, 803-04 (2002).  

In case No. S-03-128, Glass filed a timely notice of appeal, a 
proper application to proceed in forma pauperis, and a poverty 
affidavit, and thus, contrary to the State's contention, case No.  
S-03-128 was properly docketed in this court, and we obtained 
jurisdiction. Having filed the aforementioned pleadings, Glass 
was entitled to have the substance of his appeal considered by 
this court without literal payment of the fees, costs, or security 
mentioned in § 25-2301.02(1).  

With respect to substance of the appeal in case No. S-03-128, 
the district court denied Glass' application to proceed in forma 
pauperis on appeal because it determined that the underlying 
habeas corpus action was frivolous. Given the relevant statutes, 
constitutional provision, and our case law, we conclude that the 
district court improperly denied Glass' application to proceed in 
forma pauperis on appeal.
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As noted, Glass properly docketed his appeal in this court.  
Glass had a statutory right to interlocutory appellate review of 
the district court's decision denying in forma pauperis status on 
appeal, see Jacob v. Schlichtman, supra, and the district court 
was without authority to issue an order which could interfere 
with the exercise of such a right. Our conclusion that the dis
trict court's order was improper is consistent with article I, 
§ 23, of the Nebraska Constitution, which provides for one 
appeal to an appellate court. Our conclusion is also bolstered by 
§ 25-2301.02(2), which provides that in the event of an appeal 
from a ruling denying in forma pauperis eligibility, upon appli
cation, the cost of a transcript of the proceedings before the 
trial court shall be paid by the county. We read this portion of 
§ 25-2301.02(2) as a legislative directive facilitating appeals of 
in forma pauperis orders. Finally, our conclusion is consistent 
with our previous decisions establishing that it is proper for this 
court to provide a mechanism for the appellate review of the 
denial of an application to proceed in forma pauperis. Flora v.  
Escudero, 247 Neb. 260, 526 N.W.2d 643 (1995). The district 
court erred in case No. S-03-128 when it ruled that Glass was 
not permitted to proceed in forma pauperis on appeal. The dis
trict court's order of January 13, 2003, is reversed and vacated.  

Case No. S-03-036.  
In case No. S-03-036, Glass appeals the December 19, 2002, 

order of the district court which denied Glass' motion to proceed 
in forma pauperis with respect to his "Petition for a Writ of 
Habeas Corpus and Declaratory Judgment." The district court 
concluded that based on State v. Caddy, 262 Neb. 38, 628 N.W.2d 
251 (2001), the petition was frivolous. The State contends, inter 
alia, that the district court did not err in determining that the peti
tion was frivolous based on Caddy. We agree with the State.  

Section 25-2301.02(2) provides that an "appellate court shall 
review the decision denying in forma pauperis eligibility de novo 
on the record based on the transcript of the hearing or the written 
statement of the court." We believe the district court's order of 
December 19, 2002, together with the record, provide an ade
quate basis for our de novo review.  

Glass claims that the second degree murder statute under 
which he was convicted, § 28-304, is vague and that as a result,
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it is arbitrarily enforced. He suggests there is confusion between 
§ 28-304 and the statute pertaining to manslaughter, § 28-305.  
He claims his conviction is void and that the arguments he ten
ders were not resolved in Caddy. We do not agree.  

In Caddy, we observed that the defendant's argument included 
the claim that § 28-304 was void for vagueness and we noted that 
an analysis of such an argument necessarily included consid
eration of whether the challenged statute encouraged arbitrary 
and discriminatory enforcement. Thus, in Caddy, we considered 
enforcement. To the extent that Glass complains that he was 
charged with second degree murder instead of a lesser crime, we 
note that notwithstanding the second degree murder crime 
charged in the information, the jury had before it the option of 
finding Glass guilty of manslaughter or not guilty whatsoever.  
Glass was not denied the opportunity of being tried for 
manslaughter.  

Although Glass recasts the challenge to § 28-304 by focusing 
on enforcement, his questions have previously been answered by 
this court in Caddy, in which we concluded that the second 
degree murder statute was not unconstitutionally vague. In 
Caddy, we concluded, inter alia, that "even if .. . there is ambi
guity between §§ 28-304 and 28-305, there is still little question 
whether § 28-304 provides with reasonable clarity that the inten
tional killing of another may be criminal." 262 Neb. at 45, 628 
N.W.2d at 258. Further, the availability of prosecutorial discre
tion to which Glass evidently objects does not invalidate a con
viction under the selected charge. See State v. Wright, 261 Neb.  
277, 622 N.W.2d 676 (2001). The district court did not err in 
characterizing the substance of Glass' petition as "frivolous." The 
district court's denial of Glass' motion to proceed in forma pau
peris in case No. S-03-036 was not error.  

CONCLUSION 
The district court's denial of Glass' motion to proceed in 

forma pauperis on appeal in case No. S-03-128 is reversed and 
vacated. The district court's denial of Glass' motion to proceed in 
forma pauperis in case No. S-03-036 is affirmed.  

JUDGMENT IN No. S-03-036 AFFIRMED.  

JUDGMENT IN No. S-03-128 REVERSED 

AND VACATED.
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CENTRAL STATES TIRE RECYCLING OF NEBRASKA, LLC, 
APPELLANT, V. STATE OF NEBRASKA, DEPARTMENT OF 

ENVIRONMENTAL QUALITY, AND MICHAEL J. LINDER, 
DIRECTOR, APPELLEES.  

687 N.W.2d 681 

Filed October 15, 2004. No. S-03-556.  

1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order 
rendered by a district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for errors 
appearing on the record.  

2. Administrative Law: Judgments: Appeal and Error. When reviewing an order of 
a district court under the Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com
petent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Administrative Law: Statutes: Appeal and Error. The interpretation of statutes 
and regulations presents questions of law, in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespective of the decision 
made by the court below.  

4. Constitutional Law: Statutes: Due Process. When a legislative enactment is chal
lenged on vagueness grounds, the issue is whether the two requirements of procedural 
due process are met: (1) adequate notice to citizens and (2) adequate standards to pre
vent arbitrary enforcement.  

5. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 
has an obligation to resolve the questions independently of the conclusion reached by 
the trial court.  

Appeal from the District Court for Dodge County: F.A.  
GOSSETT III, Judge. Affirmed.  

John D. Feller, of Feller & Houston, for appellant.  

Jon Bruning, Attorney General, Jodi M. Fenner, and 
Katherine J. Spohn, Senior Certified Law Student, for appellees.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

An order issued by Nebraska's Department of Environmental 
Quality (DEQ) revoked the "Scrap Tire Hauler, Collector, and 
Processor Permit" that DEQ had previously issued to Central 
States Tire Recycling of Nebraska, LLC (Central States). Central
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States filed an appeal pursuant to the Administrative Procedure 
Act in the Dodge County District Court. The district court af
firmed the order of DEQ.  

SCOPE OF REVIEW 
[I] A judgment or final order rendered by a district court in a 

judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Lariat Club v. Nebraska Liquor 
Control Comm., 267 Neb. 179, 673 N.W.2d 29 (2004).  

[2] When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the record, 
the inquiry is whether the decision conforms to the law, is sup
ported by competent evidence, and is neither arbitrary, capri
cious, nor unreasonable. Id.  

[3] The interpretation of statutes and regulations presents 
questions of law, in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespec
tive of the decision made by the court below. See A & D Tech.  
Supply Co. v. Nebraska Dept. of Revenue, 259 Neb. 24, 607 
N.W.2d 857 (2000).  

FACTS 
At all times relevant to this case, Central States was in the 

business of hauling, collecting, and processing "scrap tires." 
Central States mainly concerned itself with collecting scrap tires 
within the vicinity of Wisner, Nebraska, and producing a product 
known as Enviro-block. Central States describes this product in 
the following manner: 

The Enviro-block tire bale is a compacted, rectangular cube 
made from cut and arranged parts of 100 scrap car tires, or 
an equivalent in scrap truck tires. . . . The Enviro-block is 
intended to be used as a long lasting engineered solution for 
civil and agricultural engineering applications, livestock 
management, and marine structures.  

Brief for appellant at 6.  
On July 28, 2000, DEQ issued Central States a 5-year permit 

to haul, collect, and process scrap tires and to operate a scrap tire 
collection site in Nebraska. The permit included a number of 
general conditions. The second of these conditions stated that
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"[tihe permittee is prohibited from depositing scrap tires at any 
location not permitted or licensed to accept scrap tires. [DEQ] on 
a case-by-case basis may approve alternative sites." The permit 
required that Central States "comply with Title 136 [the Scrap 
Tire Management Rules and Regulations] and all other applica
ble local, state, and federal requirements." 

After receiving its permit, Central States began collecting 
scrap tires for a fee. These tires would then be used to make 
Enviro-blocks. Central States made between 75 cents and $1 per 
20 pounds when collecting scrap tires. It usually sold the 
Enviro-blocks for $7.50 to $8 per ton, although the sale price 
was at times as high as $12 to $15 per ton.  

In September or October 2000, Central States applied for per
mission to use Enviro-blocks in a project to improve the com
pany's manufacturing site in Wisner. The project was approved 
by DEQ, and Central States used Enviro-blocks as a means of 
stabilizing the soil and elevating the grade for its use as a manu
facturing site.  

In January 2001, William Miner, the president and major 
stockholder of Central States, bought two plots of undeveloped 
property in Wisner. The developer of the property was to be an 
entity called TransAgra Capital Corporation (TransAgra). Miner 
was also the president of TransAgra.  

In March or April 2001, Central States applied to DEQ for 
permission to use Enviro-blocks as a lightweight fill on one of 
the plots that Miner had purchased in January. Miner testified 
that this project was similar to the project DEQ had approved for 
Central States' manufacturing site. Specifically, he stated that 
both properties were low lying, below road level, and not suitable 
for development without fill. Before Central States received 
approval for this project from DEQ, TransAgra bought approxi
mately 4,300 Enviro-blocks from Central States, which began 
placing them on the property as fill.  

DEQ commenced an investigation of the property after com
plaints were filed by neighbors. A program specialist in the 
compliance department of DEQ was sent to investigate the site 
on August 31, 2001. David Haldeman, an administrator with 
DEQ, called Miner that day, informed him that he did not have
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permission to deposit scrap tires at the location, and ordered him 
to immediately cease the activity.  

On September 6, 2001, DEQ sent Central States a notice of 
violation which stated that the August 31 inspection revealed the 
placement and burial of tire bales. The letter noted that such a 
project had not been approved by DEQ and offered a plan for 
voluntary compliance to be completed by September 20. Miner 
subsequently sent a letter to DEQ denying the allegations con
tained in the notice of violation.  

A second notice of violation was sent to Central States on 
October 3, 2001. This letter offered a plan for voluntary com
pliance to be completed by November 1. Haldeman testified 
that Central States had not taken any of the steps required for 
compliance.  

DEQ then sent Central States a notice of intent to revoke its 
permit to haul, collect, and process scrap tires. The notice stated 
that Central States had deposited scrap tire bales at an unpermit
ted and unlicensed site without obtaining or possessing the 
approval of DEQ. DEQ found this action to constitute a violation 
of the conditions of Central States' permit which prohibited it 
from depositing scrap tires at any location not permitted or 
licensed to accept scrap tires.  

In its answer and request for a hearing, Central States denied 
that it had deposited scrap tires at any location not permitted, 
licensed, or approved by DEQ. It alleged that Enviro-blocks are 
a tire-derived product and not properly classified as scrap tires.  
Further, it asserted that DEQ lacked the authority to either limit 
or restrict the placement of Enviro-blocks or revoke Central 
States' permit. Central States alleged that it had complied with all 
terms and conditions.  

A hearing was held before DEQ, and on October 18, 2002, the 
hearing officer issued his findings of fact and conclusions of law.  
The final order issued by the director of DEQ determined that 
Enviro-blocks were not tire-derived products and that their place
ment could be regulated by DEQ. In response to Central States' 
argument that 136 Neb. Admin. Code (1996) was unconstitution
ally vague, the director concluded that he lacked the authority to 
find any state law, agency rule, or regulation unconstitutional.
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The director also concluded that any challenges that Central 
States offered against the permit conditions were collateral at
tacks of a final and binding order of DEQ. As such, he concluded 
that Central States could have appealed these conditions or 
sought a modification or review of the conditions before taking 
actions in defiance thereof. The director revoked the permit 
issued to Central States because it had deposited scrap tire bales 
at an unpermitted and unlicensed site, which violated the terms 
and conditions of the permit.  

Central States petitioned for review of DEQ's final order, and 
the Dodge County District Court affirmed DEQ's final order. The 
court found that Enviro-blocks did not cease to be waste tires 
simply because they were placed in baled form, that DEQ had the 
authority to impose conditions on the disposal of waste tires, and 
that Central States was familiar with these regulations. It con
cluded that Central States' vagueness challenge lacked merit 
because the terms in 136 Neb. Admin. Code were sufficiently 
defined and the permit itself provided clarification and defini
tion. Central States timely appealed.  

ASSIGNMENTS OF ERROR 
Central States assigns the following restated errors to the order 

of the district court: (1) the court's finding that Enviro-blocks are 
waste or scrap, as defined in 136 Neb. Admin. Code, is not sup
ported by competent evidence and is arbitrary, capricious, or 
unreasonable; (2) the court erred in failing to find that 136 Neb.  
Admin. Code, ch. 5, § 006, is unconstitutionally vague, in viola
tion of the Due Process Clauses of the state and federal 
Constitutions; and (3) the court erred in failing to find that DEQ 
exceeded its express legislative authority in regulating 
Enviro-blocks.  

ANALYSIS 

CHARACTERIZATION OF ENVIRO-BLOCKS AS 

WASTE OR SCRAP 

Central States first argues that the district court erred in find
ing that Enviro-blocks are waste or scrap as defined in 136 Neb.  
Admin. Code. It contends that this finding is not supported by 
competent evidence and is arbitrary, capricious, or unreasonable.
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A judgment or final order rendered by a district court in a judi
cial review pursuant to the Administrative Procedure Act may be 
reversed, vacated, or modified by an appellate court for errors 
appearing on the record. Lariat Club v. Nebraska Liquor Control 
Comm., 267 Neb. 179, 673 N.W.2d 29 (2004). When reviewing 
an order of a district court under the Administrative Procedure 
Act for errors appearing on the record, the inquiry is whether the 
decision conforms to the law, is supported by competent evi
dence, and is neither arbitrary, capricious, nor unreasonable. Id.  

This appeal concerns the powers delegated to DEQ under the 
Integrated Solid Waste Management Act (Waste Management 
Act), see Neb. Rev. Stat. §§ 13-2001 to 13-2043 (Reissue 1997, 
Cum. Supp. 2002 & Supp. 2003), and the Waste Reduction and 
Recycling Incentive Act (Waste Reduction Act), see Neb. Rev.  
Stat. §§ 81-15,158.01 to 81-15,165 (Reissue 1999, Cum. Supp.  
2002 & Supp. 2003). Many of these statutes have been amended 
or repealed over the years. All statutory references herein will be 
to those laws in effect in August 2001, which is when Central 
States allegedly deposited Enviro-blocks on an unpermitted and 
unlicensed site.  

The appeal also involves an interpretation of 136 Neb. Admin.  
Code, otherwise known as the Scrap Tire Management Rules and 
Regulations. The interpretation of statutes and regulations pre
sents questions of law, in connection with which an appellate 
court has an obligation to reach an independent conclusion irre
spective of the decision made by the court below. See A & D 
Tech. Supply Co. v. Nebraska Dept. of Revenue, 259 Neb. 24, 607 
N.W.2d 857 (2000).  

Section 81-15,162.01(1) provided in relevant part: "A tire col
lector, tire processor, or tire hauler shall obtain a permit from 
[DEQ] unless exempted under subsection (2) of this section." We 
note that subsection (2) did not contain language which would sug
gest that Central States is exempt from the permit requirement. In 
addition, under § 81-15,162.01(5), the Waste Reduction Act 
granted the Environmental Quality Council the authority to adopt 
rules and regulations to establish a process by which a tire col
lector, processor, or hauler may obtain a permit from DEQ. The 
majority of 136 Neb. Admin. Code outlines this process and the
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requirements necessary to maintain a permit. See 136 Neb.  
Admin. Code, chs. 3 through 11.  

The disposal of scrap tires is prohibited by 136 Neb. Admin.  
Code, ch. 2. Specifically, 136 Neb. Admin. Code, ch. 2, § 002, 
states that "[on and after September 1, 1998, land disposal of 
scrap tires in any form shall be prohibited." This language 
reflected a provision of the Waste Management Act. See 
§ 13-2039(3)(b). Also, 136 Neb. Admin. Code, ch. 2, § 003, 
states that the "[p]ermanent disposal of scrap tires shall be pro
hibited, unless otherwise approved by the Director [of DEQ], for 
facilities accepting scrap tires after the initial effective date of 
this title." Thus, it is clear from such language that disposal of 
scrap tires is prohibited without a permit from DEQ.  

The question for our consideration is whether Central States' 
product, the Enviro-block, is a tire-derived product or merely a 
scrap tire that has been shaped into a new physical form. If it is 
a scrap tire, it is subject to regulation by DEQ. To aid us in our 
determination of what constitutes a tire-derived product, we ex
amine certain sections of the Nebraska Administrative Code and 
the Waste Reduction Act.  

At all times relevant to this case, the Waste Management Act 
contained no definition of the terms "waste tire," "scrap tire," or 
"tire-derived product." The Nebraska Administrative Code 
defines a "scrap tire" as "a tire that is no longer suitable for its 
original intended purpose because of wear, damage, or defect." 
See 136 Neb. Admin. Code, ch. 1, § 019. This is identical to the 
definition of a "[s]crap tire" in the Waste Reduction Act at 
§ 81-15,159.02(6). The term "[t]ire-derived product" is defined as 
"the usable materials produced from the chemical or physical pro
cessing of a scrap tire." See 136 Neb. Admin. Code, ch. 1, § 024.  
However, this definition does not include the entire language 
found in § 81-15,159.02(9), which states that "[t]ire-derived 
product means the usable product produced from a scrap tire.  
Tire-derived product does not include . .. baled tires . . . ." 

Central States argues that once scrap tires are mechanically 
formed into a bale and bound with wire, they cease to be scrap 
tires. It contends that its Enviro-blocks are now a new tire product 
as defined in 136 Neb. Admin. Code. It asserts that Enviro-blocks 
are therefore not subject to the permit requirements because
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such blocks are no longer "scrap tires." We disagree. The 
Enviro-blocks are still baled tires, and for purposes of the Waste 
Reduction Act, baled tires are not included within the definition 
of a "tire-derived product." 

Both the hearing officer and the director correctly concluded 
that a scrap tire bale is not a tire-derived product within the 
meaning of the Waste Reduction Act and other applicable provi
sions of the law. Although Enviro-blocks may be useful in a vari
ety of engineering applications, they remain compressed bales of 
scrap tires. They are an environmental threat and are subject to 
regulation by DEQ. Since DEQ can and does require permits for 
end use of baled scrap tires, this condition placed upon Central 
States' permit was lawful.  

Central States argues that the definition of "tire-derived prod
uct" found under the Waste Reduction Act is inapplicable to the 
case at bar because the definition was used in conjunction with 
the granting of money from two funds set up by the act.  
Specifically, the term is used in two provisions of the Waste 
Reduction Act as an example of the type of development project 
that the act attempted to encourage through the establishment of 
the funds. See §§ 81-15,160(4) and 81-15,161.01(2). Central 
States submits that the Waste Reduction Act does not limit or 
affect the actual beneficial use of tire bales.  

We do not find Central States' argument persuasive. One of the 
stated purposes of the Waste Reduction Act was to facilitate the 
recycling and reduction of scrap tires. See § 81-15,159.01(2). The 
recycling of scrap tires appears to be the main purpose for the 
manufacturing of a product such as the Enviro-block, and as such, 
that process is regulated by the Waste Reduction Act. As noted 
above, the Legislature has clearly indicated that in the realm of 
scrap tire recycling, baled tires should not be included in the 
definition of "[t]ire-derived product[s]." See § 81-15,159.02(9).  
Since the Enviro-block cannot be considered a tire-derived prod
uct, it must, by necessary implication, fall under the definition of 
a "scrap tire." See 136 Neb. Admin. Code, ch. 1, § 019. For these 
reasons, the district court's finding that "[t]ires do not cease to be 
waste tires simply by baling them" was supported by the law and 
was neither arbitrary, capricious, nor unreasonable. Central 
States' first assignment of error lacks merit.



268 NEBRASKA REPORTS

CONSTITUTIONALITY OF 136 NEB.  
ADMIN. CODE, CH. 5, § 006 

Central States next challenges the constitutionality of 136 Neb.  
Admin. Code, ch. 5, § 006, on vagueness grounds. The challenged 
provision states: 

General Conditions. [DEQ] shall impose such conditions 
in a permit as may be necessary to accomplish the pur
poses of applicable laws and these regulations, and as may 
be necessary to ensure compliance with applicable laws, 
regulations, and standards. The following conditions apply 
to all permits: 

006.01 A permittee shall fulfill all reporting require
ments of the permit; 

006.02 A permittee shall comply with all other applica
ble local, state, and federal requirements; and 

006.03 A permittee shall allow full access to existing and 
available records, and shall allow [DEQ] inspectors entry 
and access, during reasonable hours, to any building, area, 
or place, for inspection purposes.  

Id.  
[4,5] When a legislative enactment is challenged on vagueness 

grounds, the issue is whether the two requirements of procedural 
due process are met: (1) adequate notice to citizens and (2) ade
quate standards to prevent arbitrary enforcement. Dykes v. Scotts 
Bluff Cty. Ag. Socy., 260 Neb. 375, 617 N.W.2d 817 (2000). In 
other words, due process requires that an enactment supply (1) a 
person of ordinary intelligence a reasonable opportunity to know 
what is prohibited and (2) explicit standards for those who apply 
it. Id. When reviewing questions of law, an appellate court has an 
obligation to resolve the questions independently of the conclu
sion reached by the trial court. In re Conservatorship of Hanson, 
ante p. 200, 682 N.W.2d 207 (2004).  

Central States argues that the permit process outlined in 136 
Neb. Admin. Code, ch. 5, § 006, does not set forth specific guide
lines or criteria. It claims that the conditions stated in its permit 
did not provide any more specific guidance. In particular, it 
points out that under general permit condition No. 2, DEQ was 
allowed to approve alternative sites for the depositing of scrap 
tires on a case-by-case basis.
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Central States also contends that DEQ is forbidden from using 
documents entitled "Environmental Guidance Document" and 
"Special Permit Conditions" in order to clarify permit conditions.  
It argues that these two documents were created by DEQ but were 
never approved by the Environmental Quality Council, which 
therefore makes them invalid.  

Section 81-15,162.01(5) granted authority to the Environmental 
Quality Council to adopt and promulgate rules and regulations to 
establish a process whereby a tire collector, processor, or hauler 
may obtain a permit from DEQ. The bulk of 136 Neb. Admin.  
Code clearly accomplishes this purpose. Specifically, 136 Neb.  
Admin. Code, ch. 5, § 006, delegates to DEQ the task of imposing 
conditions upon these permits that are necessary to accomplish the 
purposes of applicable laws and regulations. There is nothing in 
state law which requires that such conditions also be approved by 
the Environmental Quality Council.  

We conclude that 136 Neb. Admin. Code, ch. 5, § 006, meets 
the requirements of procedural due process for constitutional 
challenges on vagueness grounds. It provides adequate notice to 
citizens that the conditions of the permit will be established by 
DEQ. In addition, it contains adequate standards to prevent arbi
trary enforcement. Specifically, it provides that the conditions 
established by DEQ are to be necessary to accomplish the pur
poses of the laws and regulations applicable to the activities reg
ulated by the permit.  

In its order, the district court properly characterized Central 
States' constitutional argument in the following manner: 

Central States' constitutionally based vagueness chal
lenge to [136 Neb. Admin. Code, ch. 5, § 006] is not well 
taken. The pertinent terms are sufficiently defined. Plus, the 
permit, itself, provided additional clarification and defini
tion. Central States can hardly contend that it did not have 
sufficient notice that it was not to place the baled tires on a 
site until such use had been approved.  

Accordingly, we find Central States' second assignment of 
error to lack merit.  

DEQ's AUTHORITY TO REGULATE ENVIRO-BLOCKS 

Central States' final assignment of error concerns DEQ's au
thority under the Waste Reduction Act to regulate Enviro-blocks.
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As with its vagueness argument, Central States points to the 
"Environmental Guidance Document" and "Special Permit 
Conditions" as evidence of additional permit conditions generated 
by DEQ but not approved by the Environmental Quality Council.  
Central States argues that such approval was required under 
§ 81-15,162.01(4).  

However, as discussed above, we conclude that DEQ has 
properly been entrusted with the task of establishing permit con
ditions to ensure compliance with applicable law and regula
tions. Contrary to Central States' position, § 81-15,162.01(4) 
dealt only with those who possessed a tire collection permit. It 
specifically stated that "[s]uch permit shall contain any condi
tions determined necessary by [DEQ] to ensure environmental 
protection . . . ." Id. Nowhere in this statute was the approval of 
the Environmental Quality Council required.  

We conclude that DEQ did not overstep its authority in plac
ing conditions upon Central States with respect to the manufac
turing, placement, and use of Enviro-blocks. Central States' final 
assignment of error lacks merit.  

CONCLUSION 
The order of the district court conforms to the law, is sup

ported by competent evidence, and is neither arbitrary, capri
cious, nor unreasonable. We therefore affirm the judgment of the 
district court.  

AFFIRMED.  

WOODHOUSE FORD, INC., A NEBRASKA CORPORATION, APPELLANT, 
v. D.M. LAFLAN AND CATHY LAFLAN, APPELLEES.  

687 N.W.2d 672 

Filed October 15, 2004. No. S-03-574.  

1. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 
has an obligation to resolve the questions independently of the conclusion reached by 
the trial court.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence.
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3. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion.  

4. New Trial: Words and Phrases. A new trial is a reexamination in the same court of 
an issue of fact after a verdict by a jury. report of a referee, or a trial and decision by 
the court.  

5. Summary Judgment. When a party files a motion for summary judgment. the trial 
court determines whether there is a material issue of fact in dispute. It does not resolve 
factual issues.  

6. Pleadings: Judgments. A postjudgment motion must be reviewed based on the relief 
sought by the motion, not based on the title of the motion.  

7. _ : . When the statutory basis for a motion challenging a judgment on the mer
its is unclear, the motion may be treated as a motion pursuant to Fed. R. Civ. P. 59(e).  

8. Statutes: Appeal and Error. Statutory language is to be given its plain and ordinary 
meaning, and an appellate court will not resort to interpretation to ascertain the mean
ing of statutory words which are plain, direct, and unambiguous.  

9. Summary Judgment: Proof. The party moving for summary judgment has the bur
den to show that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that it is entitled to judgment as a matter of law.  

10. Summary Judgment: Evidence: Proof. After the movant for summary judgment 
makes a prima facie case by producing enough evidence to demonstrate that the 
movant is entitled to judgment if the evidence were uncontroverted at trial, the bur
den to produce evidence showing the existence of a material issue of fact that prevents 
judgment as a matter of law shifts to the party opposing the motion.  

I1. Summary Judgment. Summary judgment is proper when the pleadings and evidence 
admitted at the hearing disclose that there is no genuine issue as to any material fact 
or as to the ultimate inferences that may be drawn from those facts and that the mov
ing party is entitled to judgment as a matter of law.  

12. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge.  
within the effective limits of authorized judicial power, elects to act or refrain from 
action, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo
sition through the judicial system.  

13. Motions for New Trial: Evidence: Proof. In order to make a sufficient showing for 
a new trial on the grounds of newly discovered evidence, the proof in support thereof 
must show that such evidence is now available which neither the litigant nor counsel 
could have discovered by the exercise of reasonable diligence and that the evidence 
is not merely cumulative, but competent, relevant, and material, and of such charac
ter as to reasonably justify a belief that its admission would bring about a different 
result if a new trial were granted.  

14. New Trial: Evidence. Newly discovered evidence is not sufficient reason for a new 
trial of a cause if diligence before the trial would have produced notice or knowledge 
of the alleged recently discovered evidence.  

Appeal from the District Court for Washington County: 
DARVID D. QUIST, Judge. Affirmed.
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Jon A. Sedlacek and Kathy Pate Knickrehm for appellant.  

James R. Villone, of Klass Law Firm, and Sharese Manker, 
Senior Certified Law Student, for appellees.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

The Washington County District Court sustained a motion for 
summary judgment filed by the defendants, D.M. Laflan 
(Douglas) and Cathy Laflan. The plaintiff, Woodhouse Ford, Inc.  
(Woodhouse), appeals from an order of the district court which 
denied its motion for new trial.  

SCOPE OF REVIEW 
[1] When reviewing questions of law, an appellate court has an 

obligation to resolve the questions independently of the conclu
sion reached by the trial court. Demerath v. Knights of Columbus, 
ante p. 132, 680 N.W.2d 200 (2004).  

[2] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of 
all reasonable inferences deducible from the evidence. Keys v.  
Guthmann, 267 Neb. 649, 676 N.W.2d 354 (2004).  

[3] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. In re Petition of Omaha Pub. Power 
Dist., ante p. 43, 680 N.W.2d 128 (2004).  

BACKGROUND 
This appeal arose from a dispute concerning a 2002 F-150 

Ford pickup truck that came off the Woodhouse lot. According to 
the Laflans, on or about December 22, 2001, the truck was deliv
ered to Cathy's son in Omaha, Nebraska. The son subsequently 
drove the truck to the Laflans' home in Creighton.  

The parties disagree as to why the truck was delivered.  
According to Woodhouse, the Laflans had entered into a pur
chase agreement in which they agreed to pay $31,878 for the 
truck. The Laflans deny purchasing the truck and deny signing
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any agreement. They have not paid any money to Woodhouse for 
the truck.  

The Laflans contend that a few days prior to December 21, 
2001, Cathy contacted Woodhouse and requested that it deliver 
the truck to Douglas for his inspection and approval prior to pur
chase. According to Douglas, he first test drove the truck on 
December 27, during a trip to Tilden. There is no dispute that 
while Douglas was driving the truck on this day, it was involved 
in an accident. Douglas had the damage to the truck repaired.  
According to the Laflans, Woodhouse has repeatedly refused to 
accept the truck, despite numerous attempts on their part to 
return it. As of October 2002, the truck was being stored at the 
Laflans' home.  

On June 5, 2002, Woodhouse filed a petition against the Laflans 
seeking the recovery of $31,878, together with interest and costs.  
Woodhouse argued this amount was owed under the purchase 
agreement. The Laflans claimed that they never entered into a pur
chase agreement and that the agreement offered by Woodhouse 
was unenforceable because it violated the statute of frauds.  

The Laflans moved for summary judgment on the basis that 
Woodhouse was attempting to enforce an oral contract for the 
sale of goods in excess of $500 and that the contract was unen
forceable. At the summary judgment hearing on December 3, 
2002, Woodhouse attempted to offer the affidavit of a salesman 
who claimed to have negotiated the purchase of the truck.  
Counsel for the Laflans objected to admission of the affidavit on 
the basis that it was untimely. The district court took the matter 
under consideration.  

On January 24, 2003, the district court sustained the Laflans' 
objection to the affidavit and granted summary judgment in favor 
of the Laflans. Woodhouse moved for a new trial, claiming that 
the Laflans' responses to its discovery requests constituted newly 
discovered evidence which justified a new trial. The district court 
overruled Woodhouse's motion for new trial, and Woodhouse 
timely appealed.  

ASSIGNMENTS OF ERROR 
Woodhouse assigns the following restated errors: (1) the dis

trict court's sustaining the Laflans' objection to the affidavit of a
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Woodhouse salesman, (2) the court's granting the Laflans' 
motion for summary judgment, and (3) the court's denial of 
Woodhouse's request for a new trial.  

ANALYSIS 

JURISDICTION 

[4,5] We first point out to the practitioner that a motion which 
purportedly seeks a "new trial" after the entry of a summary judg
ment is not a proper motion for new trial. A new trial is a reex
amination in the same court of an issue of fact after a verdict by a 
jury, report of a referee, or a trial and decision by the court. Neb.  
Rev. Stat. § 25-1142 (Cum. Supp. 2002); Central Neb. Pub.  
Power v. Jeffrey Lake Dev., 267 Neb. 997, 679 N.W.2d 235 (2004).  
When a party files a motion for summary judgment, the trial court 
determines whether there is a material issue of fact in dispute. It 
does not resolve factual issues. Therefore, Woodhouse's motion 
following the entry of summary judgment was not a proper 
motion for new trial under § 25-1142, which would toll the time 
for filing a notice of appeal. See Central Neb. Pub. Power v.  
Jeffrey Lake Dev., supra.  

[6,7] However, a postjudgment motion must be reviewed 
based on the relief sought by the motion, not based on the title of 
the motion. When the statutory basis for a motion challenging a 
judgment on the merits is unclear, the motion may be treated as 
a motion pursuant to Fed. R. Civ. P. 59(e). See, U.S. v. Deutsch, 
981 F.2d 299 (7th Cir. 1992); Central Neb. Pub. Power v. Jeffrey 
Lake Dev., supra. A rule 59(e) motion seeks to alter or amend the 
judgment. Id.  

Woodhouse's motion asked the district court to grant a new 
hearing based upon newly discovered evidence. This motion is 
similar to a motion for reconsideration, which the federal courts 
have held is the functional equivalent of a motion to alter or 
amend the judgment pursuant to rule 59(e). See Central Neb. Pub.  
Power v. Jeffrey Lake Dev., supra. We therefore treat Woodhouse's 
motion as a motion to alter or amend the judgment pursuant to 
Neb. Rev. Stat. § 25-1329 (Cum. Supp. 2002).  

In cases involving a motion to alter or amend the judgment, a 
critical factor to be considered is whether the motion was filed
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within 10 days of the order granting summary judgment, because 
a timely motion under § 25-1329 tolls the time for filing a notice 
of appeal. Since the motion in the case at bar was timely filed, we 
have jurisdiction of this matter.  

WOODHOUSE AFFIDAVIT 
Woodhouse first argues that the district court erred in sustain

ing the Laflans' objection to the admission of the affidavit of the 
Woodhouse salesman. The affidavit was served upon the Laflans 
on the day of the summary judgment hearing. While Woodhouse 
admits that the affidavit was offered in an untimely manner, it 
argues that this timing did not prejudice the Laflans.  

Neb. Rev. Stat. § 25-1332 (Cum. Supp. 2002) provides in part 
that "[t]he adverse party prior to the day of hearing may serve 
opposing affidavits." Woodhouse argues that because the statute 
uses the word "may," the court has discretion to admit an affi
davit on the day of the hearing. It contends that since service of 
the affidavit on the day of the summary judgment hearing did not 
prejudice the Laflans, the district court abused its discretion in 
sustaining their objection.  

[8] When reviewing questions of law, an appellate court has an 
obligation to resolve the questions independently of the conclu
sion reached by the trial court. Demerath v. Knights of Columbus, 
ante p. 132, 680 N.W.2d 200 (2004). Statutory language is to be 
given its plain and ordinary meaning, and an appellate court will 
not resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous. In re 
Guardianship & Conservatorship of Woltemath, ante p. 33, 680 
N.W.2d 142 (2004).  

The plain, direct, and unambiguous meaning of the language 
of § 25-1332 is that parties adverse to a motion for summary 
judgment may serve opposing affidavits prior to the day of the 
summary judgment hearing. See Medley v. Davis, 247 Neb. 611, 
529 N.W.2d 58 (1995). While adverse parties are not required to 
file opposing affidavits, if they choose to do so, § 25-1332 
requires them to serve those affidavits prior to the day of the 
hearing. Medley v. Davis, supra; Barelmann v. Fox, 239 Neb.  
771, 478 N.W.2d 548 (1992); Center Bank v. Mid-Continent 
Meats, Inc., 194 Neb. 665, 234 N.W.2d 902 (1975).
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The district court correctly utilized the plain and ordinary 
meaning of the language in § 25-1332 when it sustained the 
Laflans' objection to the affidavit. We cannot say that the court 
erred in refusing to admit the affidavit. Woodhouse's first assign
ment of error lacks merit.  

SUMMARY JUDGMENT 

Woodhouse claims that the district court erred in sustaining 
the Laflans' motion for summary judgment. Specifically, 
Woodhouse contends that the Laflans failed to meet their burden 
to show that no issue of fact existed concerning the exceptions 
to the statute of frauds.  

The statute of frauds provision in Neb. U.C.C. § 2-201(1) 
(Reissue 2001) states: 

Except as otherwise provided in this section a contract for 
the sale of goods for the price of five hundred dollars or 
more is not enforceable by way of action or defense unless 
there is some writing sufficient to indicate that a contract 
for sale has been made between the parties and signed by 
the party against whom enforcement is sought ....  

The purchase price of the truck was $31,878. As such, if there 
was a contract for sale of the truck, it would have to conform 
with the statute of frauds. The purchase agreement offered by 
Woodhouse was not signed by either of the Laflans. Therefore, in 
order to conform with the statute of frauds, the purchase agree
ment must fall under one of the limited exceptions set forth in 
§ 2-201(3).  

Section 2-201(3) states: "A contract which does not satisfy the 
requirements of subsection (1) but which is valid in other re
spects is enforceable ... (c) with respect to goods for which pay
ment has been made and accepted or which have been received 
and accepted." Neb. U.C.C. § 2-606(1)(c) (Reissue 2001) defines 
the acceptance of goods as occurring when the buyer "does any 
act inconsistent with the seller's ownership." 

[9,10] The party moving for summary judgment has the bur
den to show that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that it is entitled to 
judgment as a matter of law. Misle v. HJA, Inc., 267 Neb. 375, 
674 N.W.2d 257 (2004). After the movant for summary judgment
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makes a prima facie case by producing enough evidence to 
demonstrate that the movant is entitled to judgment if the evi
dence were uncontroverted at trial, the burden to produce evi
dence showing the existence of a material issue of fact that pre
vents judgment as a matter of law shifts to the party opposing the 
motion. Id.  

Douglas' affidavit offered at the summary judgment hearing 
stated that neither he nor Cathy ever entered into any oral or writ
ten agreement for the purchase of a truck from Woodhouse. A 
truck was delivered to Cathy's son, who drove the truck to the 
Laflans' home. On December 27, 2001, Douglas took the truck 
for a test drive. He was involved in an accident and had the dam
age to the truck repaired. He attempted to return the truck, and 
Woodhouse refused to accept it. Woodhouse continues to refuse 
to accept the truck despite repeated attempts to return it.  

This evidence established that no purchase agreement con
forming to § 2-201(1) existed between Woodhouse and the 
Laflans. The Laflans' attempts to return the truck indicated that 
they never accepted it within the definition of § 2-606(1)(c).  
Therefore, the Laflans established a prima facie case for sum
mary judgment.  

The burden then shifted to Woodhouse to show the existence 
of a material issue of fact that would prevent a judgment in favor 
of the Laflans. Woodhouse offered no evidence to dispute the 
assertions of the Laflans that they did not purchase or accept the 
truck. Attached to Woodhouse's petition was the purchase agree
ment that Woodhouse was attempting to enforce. However, since 
that document was not signed by either of the Laflans, it was 
unenforceable unless one of the limited exceptions set forth in 
§ 2-201(3) was present.  

Woodhouse's attorney argued that there had been "partial per
formance or performance" under the terms of the purchase 
agreement, which waived consideration of the statute of frauds.  
Counsel also claimed that the Laflans took possession of the 
truck, test drove it, and had it in their possession for "numerous 
days." However, these assertions were not supported by any evi
dence in the record. Indeed, the only indication that the Laflans 
had the truck for "numerous days" was Douglas' affidavit, 
which stated that the truck was being stored in his garage. This
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statement was consistent with other language from the affidavit 
which asserted that Woodhouse had refused to accept the truck 
despite continued attempts to return it.  

[11] Summary judgment is proper when the pleadings and evi
dence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Keys v. Guthmann, 267 Neb.  
649, 676 N.W.2d 354 (2004). In reviewing a summary judgment, 
an appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Id.  

Viewing the evidence in a light most favorable to Woodhouse 
and granting it the benefit of all reasonable inferences deducible 
from the evidence, we cannot say that Woodhouse sustained its 
burden to establish that there was a genuine issue of material 
fact. The purchase agreement offered by Woodhouse was not 
signed by either of the Laflans. Woodhouse presented no evi
dence that placed any alleged agreement with the Laflans outside 
the requirements of the statute of frauds. As such, the district 
court did not err in sustaining the Laflans' motion for summary 
judgment.  

MOTION FOR NEW TRIAL 

[12] Finally, Woodhouse argues that the district court erred in 
failing to sustain its motion for new trial. A motion for new trial 
is addressed to the discretion of the trial court, whose decision 
will be upheld in the absence of an abuse of that discretion. In re 
Petition of Omaha Pub. Power Dist., ante p. 43, 680 N.W.2d 128 
(2004). A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or 
refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan
tial right or a just result in matters submitted for disposition 
through the judicial system. Id.  

Section 25-1142 sets forth the grounds upon which a new trial 
may be granted. Woodhouse argues that it should have a new trial 
based upon § 25-1142(7), which allows for a new trial on the
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basis of "newly discovered evidence, material for the party 
applying, which the moving party could not, with reasonable 
diligence, have discovered and produced at the trial." 

[13] The evidence that Woodhouse offered in its motion for 
new trial was the Laflans' responses to its discovery requests.  
These responses were mailed to Woodhouse on December 3, 
2002, the day of the summary judgment hearing. Woodhouse 
claims that the responses were material to the issues in the case 
and would have been utilized at the hearing in support of its 
opposition to the Laflans' motion for summary judgment.  

As a general rule, in order to make a sufficient showing 
for a new trial on the grounds of newly discovered evi
dence, the proof in support thereof must show that such evi
dence is now available which neither the litigant nor coun
sel could have discovered by the exercise of reasonable 
diligence and that the evidence is not merely cumulative, 
but competent, relevant, and material, and of such character 
as to reasonably justify a belief that its admission would 
bring about a different result if a new trial were granted.  

DeVaux v. DeVaux, 245 Neb. 611, 621-22, 514 N.W.2d 640, 647 
(1994).  

Woodhouse's discovery requests included a request for pro
duction of documents, a request for admissions, and written inter
rogatories. The Laflans' responses contained some evidence that 
was relevant and material to the issues in the case. The Laflans 
produced the police report from the accident that occurred on 
December 27, 2001. This report showed that Douglas told the 
police officer who filed the report that he owned the truck in ques
tion. In answer to one of the interrogatories, the Laflans stated 
that as of November 2002, the truck had 647.6 miles on its 
odometer. This was an increase of more than 530 miles from the 
odometer reading listed on the purchase agreement attached to 
Woodhouse's petition. Finally, one of the interrogatories revealed 
that the Laflans' insurance agent processed a claim with regard to 
the accident involving the truck.  

[14] Thus, the issue is whether, with reasonable diligence, 
Woodhouse could have discovered and produced this evidence at 
the summary judgment hearing. "Newly discovered evidence is 
not sufficient reason for a new trial of a cause if diligence before
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the trial would have produced notice or knowledge of the alleged 
recently discovered evidence." Maddox v. First Westroads Bank, 
199 Neb. 81, 96, 256 N.W.2d 647, 656 (1977).  

Woodhouse filed its petition on June 5, 2002, but did not serve 
its discovery requests on the Laflans until November 5. Some of 
the evidence claimed to be newly discovered concerned the acci
dent involving the truck. However, it is clear that Woodhouse was 
aware that the truck had been involved in an accident. The acci
dent was disclosed in Douglas' affidavit, which was dated more 
than a month before the summary judgment hearing and before 
Woodhouse served its discovery requests on the Laflans. If 
Woodhouse sought to prove that the Laflans were driving the 
truck and, therefore, acting in a manner inconsistent with 
Woodhouse's ownership, it could have, with reasonable dili
gence, discovered the odometer reading prior to the hearing.  
Woodhouse also could have obtained the police report and the 
insurance claim information through its own diligence.  

The Laflans' discovery responses were mailed to Woodhouse 
on the day of the summary judgment hearing. Nearly 2 months 
passed between the hearing and the date when the district court 
sustained the Laflans' motion for summary judgment. During 
this time, Woodhouse could have asked the court to consider 
the Laflans' discovery responses before it issued its final order.  
Instead, Woodhouse waited until after the judgment had been 
entered.  

We conclude that any material evidence presented by 
Woodhouse in support of its motion for new trial could have been 
discovered and produced at the summary judgment hearing or 
prior to entry of the judgment. As such, the district court did not 
abuse its discretion in overruling this motion.  

CONCLUSION 
For the reasons stated above, the judgment of the district 

court is affirmed.  
AFFIRMED.
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AND CROSS-APPELLANT, V. LEMOYNE E. DAILEY, APPELLANT AND 
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1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 

review, it is the duty of an appellate court to determine whether it has jurisdiction over 

the matter before it.  
2. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 

has an obligation to resolve the questions independently of the conclusion reached by 
the trial court.  

3. Summary Judgment. Summary judgment is proper when the pleadings and evidence 

admitted at the hearing disclose that there is no genuine issue as to any material fact 

or as to the ultimate inferences that may be drawn from those facts and that the mov

ing party is entitled to judgment as a matter of law.  
4. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 

appellate court views the evidence in a light most favorable to the party against whom 

the judgment is granted and gives such party the benefit of all reasonable inferences 

deducible from the evidence.  
5. Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902 (Reissue 1995), 

an order is final for purposes of appeal if it affects a substantial right and (1) deter

mines the action and prevents a judgment, (2) is made during a special proceeding, or 

(3) is made on summary application in an action after judgment is rendered.  
6. Subrogation: Words and Phrases. Subrogation involves a substitution of one per

son in the place of another with reference to a lawful claim, demand, or right, so that 

the one who is substituted succeeds to the rights of the other in relation to the debt or 

claim and its rights, remedies, or securities.  
7. _ : _. Generally, subrogation is the right of one, who has paid an obligation 

which another should have paid, to be indemnified by the other.  

8. Insurance: Subrogation. In the context of insurance, the right of subrogation is 

based on two premises: (1) An insured should not be allowed to recover twice for the 

same loss, which would be the result if the insured recovers from both the insured's 

insurer and the tort-feasor, and (2) a wrongdoer should reimburse an insurer for pay

ments that the insurer has made to its insured.  
9. Equity: Insurance: Subrogation: Tort-feasors. Under principles of equity, an 

insurer is entitled to subrogation only when the insured has received, or would 

receive, a double payment by virtue of an insured's recovering payment of all or part 

of those same damages from the tort-feasor.  
10. Appeal and Error. A case is not authority for any point not necessary to be passed 

on to decide the case or not specifically raised as an issue addressed by the court.  

11. Equity: Insurance: Subrogation. Where an insurer seeks subrogation and the 

insured has not been made whole through his or her recovery, equitable principles 

necessitate disallowing the insurer to assert its subrogation right.
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12. Contracts: Equity: Insurance: Subrogation. Subrogation clauses should be con
strued to confirm, but not expand, the equitable subrogation rights of insurers.  

Appeal from the District Court for Douglas County: JOHN D.  
HARTIGAN, JR., Judge. Reversed and remanded for further 
proceedings.  

Todd R. McWha and Keith A. Harvat, of Waite, McWha & 
Harvat, for appellant.  

John F. Thomas and Michael T. Eversden, of McGrath, North, 
Mullin & Kratz, P.C., for appellee Blue Cross and Blue Shield of 
Nebraska, Inc.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

Blue Cross and Blue Shield of Nebraska, Inc. (Blue Cross), 
sued Lemoyne E. Dailey, who was insured by Blue Cross, and 
the Union Pacific Railroad Company (Union Pacific). Blue Cross 
sought reimbursement of medical payments it had made on 
behalf of Dailey due to the alleged negligence of Union Pacific.  
The Douglas County District Court sustained Blue Cross' motion 
for summary judgment and overruled the motions for summary 
judgment filed by Dailey and Union Pacific. Dailey appeals, and 
Blue Cross cross-appeals.  

SCOPE OF REVIEW 
[1] Before reaching the legal issues presented for review, it is 

the duty of an appellate court to determine whether it has juris
diction over the matter before it. Central Neb. Pub. Power v.  
Jeffrey Lake Dev., 267 Neb. 997, 679 N.W.2d 235 (2004).  

[2] When reviewing questions of law, an appellate court has 
an obligation to resolve the questions independently of the con
clusion reached by the trial court. Mogensen v. Board of 
Supervisors, ante p. 26, 679 N.W.2d 413 (2004).  

[3] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no gen
uine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party is
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entitled to judgment as a matter of law. Keys v. Guthmann, 267 
Neb. 649, 676 N.W.2d 354 (2004).  

[4] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Id.  

FACTS 
On February 9, 1999, a prairie fire occurred in Lincoln 

County, Nebraska. The fire was allegedly caused by sparks emit
ting from a Union Pacific train. While attempting to put out the 
fire, Dailey incurred second- and third-degree burns over a sig
nificant portion of his body. He required extensive treatment in 
a hospital bum unit for a number of months.  

In December 1999, Dailey entered into a settlement with 
Union Pacific. He signed a release and settlement agreement 
which provided that Union Pacific was released from liability for 
all claims for injuries, including those unknown at the time the 
document was signed. Union Pacific agreed to pay a lump sum 
of $1,225,000 to Dailey and $10,000 per month for 10 years or 
the remainder of his life, beginning February 1, 2000. The agree
ment stated that "if Blue Cross .. . is subrogated under any rights 
whatsoever against [Dailey, then Union Pacific] will negotiate 
the subrogation lien of Blue Cross" and pay all costs and attor
ney fees incurred by Dailey.  

Blue Cross sued Dailey and Union Pacific for recovery of the 
medical expenses it had paid on behalf of Dailey. Blue Cross 
alleged two theories of recovery: subrogation and contractual 
right of recovery. On the subrogation claim, Blue Cross alleged 
that it had paid $794,329.08 in medical expenses under an insur
ance contract with the Nebraska Association of County Officials 
that covered Dailey. The petition asserted that Blue Cross had 
made demand on Union Pacific for $720,000 as settlement for 
the medical bills incurred by Dailey and that the demand was not 
accepted. Blue Cross asked for judgment against Union Pacific 
in the full amount of its expenses.  

As to the contractual right of recovery claim, Blue Cross 
alleged that Dailey and Union Pacific had entered into a settle
ment of Dailey's claims against the railroad under which he was
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to receive payments from Union Pacific for his injuries. Blue 
Cross claimed that pursuant to its contract with the Nebraska 
Association of County Officials, Blue Cross had a contractual 
right to collect from the proceeds Dailey recovered for his injuries 
the amount of medical benefits it had paid on Dailey's behalf, 
regardless of whether Dailey had been fully compensated. Blue 
Cross asserted that either Dailey or Union Pacific was obligated 
to reimburse Blue Cross for the medical expenses it had paid for 
the treatment of Dailey's injuries.  

In his answer, Dailey also asserted a cross-claim against Union 
Pacific. Union Pacific filed an answer to Blue Cross' petition, in 
which it asserted a number of affirmative defenses.  

The district court granted Blue Cross' motion to bifurcate, 
agreeing to first hear the contractual right of recovery claim, 
which, if resolved in favor of Blue Cross, would eliminate the 
need for the subrogation action against Union Pacific.  

The district court subsequently granted Blue Cross' motion 
for summary judgment and entered judgment against Dailey for 
$801,485.70. The order overruled the motions for summary 
judgment filed by Dailey and Union Pacific. The court deferred 
action as to the enforcement of rights between Dailey and Union 
Pacific and as to Blue Cross' claim under Dailey's indemnity 
agreement with Union Pacific.  

The district court found that the subrogation provision of the 
insurance policy allowed Blue Cross to recover regardless of 
whether the insured had been made whole and that the policy 
created a contractual right that was different from Blue Cross' 
equitable right to subrogation. The court concluded that the sub
rogation provision did not violate public policy, the subrogation 
provision was not void as a unilateral amendment, there was 
no conflict of interest in the insurance policy, the policy was not 
an unconscionable contract of adhesion, and there was no lack 
of consideration in the policy. The court also found that the 
"made whole" doctrine of equitable subrogation did not apply 
because the subrogation provision was a distinct contractual 
undertaking that was more than a mere restatement of Blue 
Cross' equitable rights.  

Blue Cross' motion for prejudgment interest was denied, and 
the district court filed a second order, stating that its previous
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order granting summary judgment to Blue Cross was "amended" 
to reflect that it was "the entry of a final judgment and [that] 
there is no just reason for delay in the entry of that order." Dailey 
timely appealed, and Blue Cross cross-appeals.  

ASSIGNMENTS OF ERROR 
Dailey assigns the following restated errors: (1) The district 

court erred in determining that Blue Cross is entitled to full 
recovery of all medical expenses that it paid on behalf of Dailey, 
despite the fact that he was not made whole, and (2) the court 
erred in sustaining Blue Cross' motion for summary judgment 
and denying Dailey's motion for summary judgment.  

On cross-appeal, Blue Cross assigns as error the district 
court's failure to award Blue Cross prejudgment interest.  

JURISDICTION 
Before reaching the legal issues presented for review, it is the 

duty of an appellate court to determine whether it has jurisdiction 
over the matter before it. Central Neb. Pub. Power v. Jeffrey Lake 
Dev., 267 Neb. 997, 679 N.W.2d 235 (2004). Blue Cross asserts 
that we do not have jurisdiction over this appeal because the 
order from which Dailey appeals is not a final order under Neb.  
Rev. Stat. § 25-1315 (Cum. Supp. 2002). Dailey responds that 
the district court amended its original order to make it clear that 
the judgment was final pursuant to § 25-1315.  

Section 25-1315(1) states in relevant part: 
[W]hen multiple parties are involved, the court may direct 
the entry of a final judgment as to one or more but fewer 
than all of the claims or parties only upon an express deter
mination that there is no just reason for delay and upon an 
express direction for the entry of judgment.  

In Keef v. State, 262 Neb. 622, 634 N.W.2d 751 (2001), we 
noted that a claim for relief under § 25-1315(1) is equivalent to a 
separate cause of action, not a separate theory of recovery.  
Therefore, the statute "is implicated only where multiple causes 
of action are presented or multiple parties are involved, and a 
final judgment is entered as to one of the parties or causes of 
action." Keef, 262 Neb. at 627-28, 634 N.W.2d at 757.  

More recently, we considered § 25-1315 in Bailey v.  
Lund-Ross Constructors Co., 265 Neb. 539, 657 N.W.2d 916
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(2003). We noted that § 25-1315(1) is substantially similar to 
Fed. R. Civ. P. 54(b), and we reviewed federal cases for guidance.  

We therefore determine that for purposes of Nebraska law, 
the term "final judgment" as used in § 25-1315(1) is the 
functional equivalent of a "final order" within the meaning 
of Neb. Rev. Stat. § 25-1902 (Reissue 1995). Thus, a "final 
order" is a prerequisite to an appellate court's obtaining 
jurisdiction of an appeal initiated pursuant to § 25-1315(1).  
... With the enactment of § 25-1315(1), one may bring an 
appeal pursuant to such section only when (1) multiple 
causes of action or multiple parties are present, (2) the court 
enters a "final order" within the meaning of § 25-1902 as to 
one or more but fewer than all of the causes of action or 
parties, and (3) the trial court expressly directs the entry of 
such final order and expressly determines that there is no 
just reason for delay of an immediate appeal.  

Bailey, 265 Neb. at 546-47, 657 N.W.2d at 923-24.  
In the present case, there are multiple parties and the district 

court's order provided that there was no just reason for delay of 
an appeal. Thus, we must determine whether the order was a final 
order pursuant to Neb. Rev. Stat. § 25-1902 (Reissue 1995).  

[5] Under § 25-1902, an order is final for purposes of appeal 
if it affects a substantial right and (1) determines the action and 
prevents a judgment, (2) is made during a special proceeding, or 
(3) is made on summary application in an action after judgment 
is rendered. Bailey, supra. This court has stated that "to be final, 
an order must dispose of the whole merits of the case. When no 
further action of the court is required to dispose of a pending 
cause, the order is final. If the cause is retained for further action, 
the order is interlocutory." Tess v. Lawyers Title Ins. Corp., 251 
Neb. 501, 507, 557 N.W.2d 696, 701 (1997).  

In the case at bar, the district court's order sustained Blue 
Cross' motion for summary judgment and entered judgment 
against Dailey. In its conclusion, the court stated: "The enforce
ment of rights between Dailey and . . . Union Pacific are 
deferred, as are [Blue Cross'] rights under Dailey's indemnity 
agreement with Union Pacific." Whether Blue Cross is entitled to 
recovery under the subrogation provision in the insurance policy
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must be determined before consideration of the settlement agree
ment between Dailey and Union Pacific.  

We conclude that the district court's order was a final order 
because it determined the action as related to Dailey and Blue 
Cross, and no further action was necessary between those two 
parties. The order effectively determined that Dailey owed Blue 
Cross for the expenses it had paid on his behalf. The district 
court's order satisfied §§ 25-1315(1) and 25-1902 and was a final, 
appealable order. Therefore, we have jurisdiction over the appeal.  

ANALYSIS 
This appeal presents the issue of whether the principles of 

equitable subrogation can be abrogated by contract. The specific 
question posed is whether Blue Cross may, because of the con
tractual provisions in the insurance policy issued to Dailey, bring 
a subrogation action against him to recover benefits paid under 
the contract, even if Dailey has not been fully compensated for 
his injuries. Blue Cross alleges that the insurance policy permits 
it to collect these benefits regardless of whether there has been 
full compensation to Dailey.  

The insurance policy stated: 
A. SUBROGATION: . . . The Employee/Member ...  

agrees to make reimbursement under this Part if payment is 
received for existing claims from the person who caused the 
Illness or Injury or from that person's liability carrier. This 
recovery . . . includes any claim by the Covered Person for 
special or general damages and regardless of whether or not 
there has been full compensation.  

B. CONTRACTUAL RIGHT TO RECOVERY: By 
accepting coverage under this Contract, the Employee/ 
Member agrees to grant a contractual right to collect from 
the proceeds recovered on his or her behalf . . . for benefits 
paid under this Contract, regardless of whether or not there 
has been full compensation.  

(Emphasis supplied.) 
[6,7] Subrogation involves a substitution of one person in the 

place of another with reference to a lawful claim, demand, or 
right, so that the one who is substituted succeeds to the rights of 
the other in relation to the debt or claim and its rights, remedies,



268 NEBRASKA REPORTS

or securities. Jensen v. Board of Regents, ante p. 512, 684 
N.W.2d 537 (2004). Generally, subrogation is the right of one, 
who has paid an obligation which another should have paid, to be 
indemnified by the other. Shelter Ins. Cos. v. Frohlich, 243 Neb.  
111, 498 N.W.2d 74 (1993) (quoting Chadron Energy Corp. v.  
First Nat. Bank, 236 Neb. 173, 459 N.W.2d 718 (1990)). "The 
preceding applies to subrogation based on a contract, known as 
conventional subrogation, as well as to subrogation arising by 
operation of law, that is, legal subrogation." Frohlich, 243 Neb.  
at 117, 498 N.W.2d at 78.  

[8,9] In the context of insurance, the right of subrogation is 
based on two premises: (1) An insured should not be allowed to 
recover twice for the same loss, which would be the result if the 
insured recovers from both the insured's insurer and the tort
feasor, and (2) a wrongdoer should reimburse an insurer for pay
ments that the insurer has made to its insured. Id. Under princi
ples of equity, an insurer is entitled to subrogation only when the 
insured has received, or would receive, a double payment by 
virtue of an insured's recovering payment of all or part of those 
same damages from the tort-feasor. Id. As this court stated in 
Continental Western Ins. Co. v. Swartzendruber, 253 Neb. 365, 
570 N.W.2d 708 (1997) (quoting Shelter Ins. Cos. v. Frohlich, 
supra), an insurer should not recover sums received by the 
insured from the tort source until the insured has been fully 
indemnified.  

In Frohlich, we stated that subrogation clauses should be con
strued to confirm, but not expand, the equitable subrogation 
rights of insurers. If either the insurer or the insured must bear 
any loss, it should be the insurer because the insured has paid the 
insurer to bear that risk. Id. We also stated: "Allowing an insurer 
to subrogate against an insured's settlement when an insured has 
not been fully compensated would mean that all the insured's set
tlement could be applied to a medical payment subrogation claim 
with nothing left to compensate the insured for excess medical 
bills or personal injuries." Id. at 123, 498 N.W.2d at 82.  

The language of the Blue Cross policy in this case allowed 
subrogation and a right to recovery regardless of whether the in
sured was fully compensated for his or her loss. Since the policy 
granted Blue Cross subrogation and recovery rights regardless of
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whether the insured has been fully compensated, such provisions 
represent a deviation from the general rule articulated in Frohlich.  

In Frohlich, 243 Neb. at 113, 498 N.W.2d at 76, a provision in 
the insurance policy stated, in relevant part, that "'[in the event 
of any payment under Coverage C [Medical Payments] of this 
policy, the Company shall be subrogated to all the rights of 
recovery therefor which the injured person or anyone receiving 
such payment may have against any person or organization .  
. .'" The insured, who was injured in an automobile accident, 
received medical payments from the insurance company and 
reached a settlement with the driver of the other car involved in 
the accident. The insured contended that the insurer had to prove 
that she had been fully compensated for her loss before it could 
recover on the basis of subrogation. The insurer argued that 
Nebraska law imposed no requirement that an insurer prove that 
its subrogor had been fully compensated for a loss before the 
insurer was entitled to subrogation. The district court granted 
summary judgment to the insurer and ordered the insured to 
repay the insurer.  

We were then asked to determine the enforceability of the 
insurer's subrogation right and whether the right was condi
tioned on full compensation of the insured. We stated: "[Iln the 
absence of a valid contractual provision or statute to the con
trary, an insurer may exercise its right of subrogation only when 
the insured has obtained an amount that exceeds the insured's 
loss." Shelter Ins. Cos. v. Frohlich, 243 Neb. 111, 122, 498 
N.W.2d 76, 81 (1993). We reversed the district court's order 
granting summary judgment to the insurer because the record 
did not indicate whether the insured had been fully compensated 
as a result of her settlement. We stated that the insurer's subro
gation right could not be enforced without a determination at the 
trial court level as to whether the insured's damages exceeded 
the amount she received in compensation for her loss.  

Unlike the case at bar, Frohlich did not involve a contractual 
provision that expressly permitted the insurer to subrogate 
against its insured when the insured had not been fully compen
sated for his or her loss. Blue Cross relies upon the language in 
Frohlich which suggests that an insurer may override principles
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of equitable subrogation by contract. We hold that such language 
was dicta and is therefore not binding upon this court.  

[10] In Frohlich, the record failed to establish whether the 
insured had been fully compensated as the result of the settle
ment. A genuine issue of material fact existed concerning whether 
the insured had in fact been fully compensated, and we concluded 
that the trial court erred in granting summary judgment to the 
insurer. A case is not authority for any point not necessary to be 
passed on to decide the case or not specifically raised as an issue 
addressed by the court. Pribil v. Koinzan, 266 Neb. 222, 665 
N.W.2d 567 (2003). To the extent that the language in Frohlich 
could be construed to permit conventional subrogation when the 
insured has not been compensated in full or made whole, it is 
hereby disapproved.  

Although subsequent Nebraska cases have dealt with the issue 
of whether an insured must be fully compensated before subro
gation may occur, they fail to provide guidance on the specific 
issue currently before the court. Ploen v. Union Ins. Co., 253 
Neb. 867, 573 N.W.2d 436 (1998), and Brockhaus v. Lambert, 
259 Neb. 160, 608 N.W.2d 588 (2000), dealt with Neb. Rev. Stat.  
§ 44-3,128.01 (Reissue 1998), which allows an automobile lia
bility policy to contain a provision permitting pro rata subroga
tion in the situation where the insured did not fully recover his 
or her loss. As such, the Nebraska Legislature has by statute 
directed that the rule requiring full compensation before recovery 
does not apply to a certain group of insurance policies. We are 
not dealing with such a policy in the case before us, and there
fore, these cases are not applicable.  

In Continental Western Ins. Co. v. Swartzendruber, 253 Neb.  
365, 570 N.W.2d 708 (1997), we examined the circumstances in 
which equitable principles control conventional subrogation. We 
held that "if a contractual right of subrogation is merely the usual 
equitable right which would have existed in any event in the 
absence of a contract, equitable principles control subrogation." 
Id. at 370, 570 N.W.2d at 711. The policy in Swartzendruber mir
rored the usual equitable rights, and accordingly, we held that 
equitable principles controlled.  

We note that a minority of jurisdictions have developed a rule 
that allows an insurer to be subrogated for any amount that it has
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paid to an insured, regardless of whether the insured has been 
made whole for his or her injuries. See, e.g., Eddy v. Sybert, 335 
Ill. App. 3d 1136, 783 N.E.2d 106, 270 Ill. Dec. 531 (2003) 
(automobile insurer's right to subrogation for payment of med
ical expenses did not depend on whether insured was made 
whole by insured's settlement with tort-feasor).  

Other jurisdictions specifically allow contractual language to 
abrogate the rule premising recovery upon full compensation.  
See, Ex parte Cassidy, 772 So. 2d 445 (Ala. 2000) (insurer is not 
entitled to subrogation unless insured has had full recovery, but 
this rule is superseded by parties' agreement to contrary); Samura 
v. Kaiser Foundation Health Plan, 17 Cal. App. 4th 1284, 22 Cal.  
Rptr. 2d 20 (1993) (contract provision expressly gave insurer 
priority to proceeds from tort-feasor without regard to whether 
insured was first made whole); Kapadia v. Preferred Risk Mut.  
Ins. Co., 418 N.W.2d 848 (Iowa 1988) (conventional subrogation 
rights are not subject to rule that stays their enforcement until 
insured is made whole).  

However, a different result was reached in Rimes v. State Farm 
Mut. Auto. Ins. Co., 106 Wis. 2d 263, 266, 316 N.W.2d 348, 350 
(1982), wherein an insurer was attempting to enforce a subroga
tion provision which stated: 

"'Upon payment ... the company shall be subrogated to 
the extent of such payment to the proceeds of any settle
ment or judgment that may result from the exercise of any 
rights of recovery which the injured person . . . may have 
against any person . .. and such person shall execute and 
deliver instruments and papers and do whatever else is nec
essary to secure such rights. . . .' 

(Emphasis omitted.) The court stated: "[O]ne who claims subro
gation rights, whether under the aegis of either legal or conven
tional subrogation, is barred from any recovery unless the insured 
is made whole." Id. at 272, 316 N.W.2d at 353.  

[I l] The Rimes court stated that the law of subrogation was 
based upon equitable principles and that among the purposes of 
subrogation was the prevention of a double recovery by the 
insured. However, since an insured does not receive a double 
recovery until he or she has been made more than whole by dam
age payments, there can be no double recovery when an insured
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has not fully recovered his or her losses. Id. Where an insurer 
seeks subrogation and the insured has not been made whole 
through his or her recovery, equitable principles necessitate dis
allowing the insurer to assert its subrogation right. Id.  

[12] We conclude that the reasoning in Rimes is consistent 
with the principles of equitable subrogation which are followed 
in Nebraska. In this case, the provisions of the insurance policy 
are in direct opposition to the equitable principles upon which 
subrogation is allowed and are therefore unenforceable. Under 
the terms of the policy, it is possible for a loss to be borne by the 
insured, not the insurer, despite the fact that the insured has paid 
the insurer to bear the risk of such a loss. The policy allows for 
the application of a subrogation right in the absence of a double 
recovery by an insured. By abrogating the principles of equitable 
subrogation, the insurance policy expands Blue Cross' subroga
tion and recovery rights beyond those allowed at equity, and the 
policy is therefore not enforceable. Subrogation clauses should 
be construed to confirm, but not expand, the equitable subroga
tion rights of insurers. Shelter Ins. Cos. v. Frohlich, 243 Neb.  
111, 498 N.W.2d 74 (1993).  

Decisions by other jurisdictions also support this conclusion.  
In York v. Sevier County Ambulance Authority, 8 S.W.3d 616, 619 
(Tenn. 1999), the court rejected an argument that the "'made 
whole' doctrine" was inapplicable, because subrogation had been 
provided for in the insurance policy. An insured must be made 
whole before subrogation rights arise in favor of insurers. Id.  
See, also, Hare v. State, 733 So. 2d 277, 284 (Miss. 1999) (court 
adopted "'made whole' rule" and held that it is not to be over
ridden by contract language, because intent of subrogation is to 
prevent double recovery by insured); Ruckel v. Gassner, 253 Wis.  
2d 280, 646 N.W.2d 11 (2002) (insured must be made whole 
before insurer may exercise subrogation rights against its in
sured, even when unambiguous language in insurance contract 
states otherwise).  

The dissent argues that because the contract is clear and unam
biguous, we must enforce it despite important equity and policy 
concerns to the contrary. It has long been the rule in Nebraska 
that under principles of equity, an insurer is entitled to subro
gation only when the insured has received or would receive a
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double recovery. An insurer should not recover sums received by 
the insured unless the insured has been fully indemnified. See, 
Continental Western Ins. Co. v. Swartzendruber, 253 Neb. 365, 
570 N.W.2d 708 (1997); Frohlich, supra. This rule of subroga
tion has been applied to the relationship between the insurer and 
its insured.  

The question is whether an insurer can by contractual agree
ment abrogate the equitable principles of subrogation in spite of 
the rule which requires that the insured must be fully compen
sated before the insurer may subrogate against its insured. We 
have resolved this issue in favor of the insured and against the 
insurer because we conclude that the equitable principles are 
controlling. As we clearly recognized in Frohlich, these are risks 
of loss that the insurer is paid to bear. Allowing the insurer to 
subrogate when the insured has not been fully compensated 
would permit the insurer to take all the insured's compensation 
with the result that the insured could be left with nothing for 
future medical bills or compensation for personal injuries. It is 
this harsh result that the equitable made whole principle of sub
rogation protects against.  

Summary judgment is proper when the pleadings and evi
dence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Keys v. Guthmann, 267 Neb.  
649, 676 N.W.2d 354 (2004). In reviewing a summary judgment, 
an appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Id.  

In the case at bar, the subrogation and right to recovery pro
visions of the insurance policy are contrary to Nebraska law, 
which requires that an insurer cannot recover under subrogation 
unless the insured has been made whole. Because there is a 
genuine issue of material fact as to whether Dailey's settlement 
with Union Pacific fully compensated him for his injuries, the 
district court erred in granting summary judgment in favor of 
Blue Cross.
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CONCLUSION 
For the reasons stated herein, the judgment of the district court 

is reversed, and the cause is remanded for further proceedings.  
Based on our resolution of Dailey's appeal, it is not necessary for 
us to address Blue Cross' cross-appeal, and it is dismissed.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  
STEPHAN, J., dissenting.  
I respectfully dissent. In my view, the majority has made an 

unwarranted departure from the controlling legal rule clearly 
articulated in Shelter Ins. Cos. v. Frohlich, 243 Neb. 111, 498 
N.W.2d 74 (1993), and Continental Western Ins. Co. v.  
Swartzendruber, 253 Neb. 365, 570 N.W.2d 708 (1997), that 
equitable principles of subrogation may be modified by a specific 
contractual provision.  

The group health insurance policy at issue here gives Blue 
Cross a contractual subrogation interest in Dailey's personal 
injury claim against Union Pacific and a contractual right to 
reimbursement from Dailey with respect to settlement proceeds 
he receives from Union Pacific. Both provisions of the policy, 
which are set forth in full in the majority opinion, provide that 
they shall apply "regardless of whether or not there has been full 
compensation." Because we have noted that "a right to reim
bursement is encompassed within the concept of subrogation," 
Continental Western Ins. Co., 253 Neb. at 371, 570 N.W.2d at 
712, I will focus my analysis on the issue of whether Blue Cross 
has an enforceable conventional subrogation right arising from 
the express provisions of its policy, notwithstanding the fact that 
Dailey has not been fully compensated for his injuries.  

In Frohlich, this court recognized that there are two distinct 
types of subrogation: subrogation based on a contract, known as 
conventional subrogation, and subrogation arising by operation of 
law, known as legal subrogation. In comparing the two, we stated: 

Generally, subrogation is unavailable until the debt 
owed to a subrogor has been paid in full.... However if a 
contract provides for subrogation on payment of less than 
the full amount of a debt or loss, partial payment of a debt 
or loss may be the basis for subrogation. . . . However 
unless a contract specifically provides otherwise, equitable
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principles apply even when a subrogation right is based on 
contract. . . . Also, if a contractual right of subrogation is 
merely the usual equitable right which would have existed 
in any event in the absence of a contract, equitable princi
ples control subrogation.  

(Citations omitted.) (Emphasis supplied.) Frohlich, 243 Neb. at 
117-18, 498 N.W.2d at 78-79. Applying these general principles 
in the context of insurance, we concluded that "an insurance 
policy reaffirms the rights of parties relative to subrogation but, 
in the absence of an express provision to the contrary, does not 
alter fundamental principles pertaining to subrogation." Id. at 
119, 498 N.W.2d at 79. After determining that the policy at issue 
in Frohlich did not define the precise nature or extent of the 
insurer's subrogation interest and that the record did not disclose 
whether the insured had been fully compensated by the tort 
settlement, we reversed a judgment in favor of the insurer and 
remanded the cause for further proceedings.  

In my view, Frohlich clearly recognized the right of an insur
ance company to specifically contract for a conventional subro
gation right, regardless of whether its insured has been fully 
compensated by a tort settlement with a third party. Applying 
Nebraska law in McIlheran v. Lincoln Nat. Life Ins. Co., 31 F.3d 
709 (8th Cir. 1994), the Eighth Circuit Court of Appeals reached 
the same conclusion. At issue in Mcilheran was a provision in a 
group health insurance policy which stated that the insurer's sub
rogation right against the proceeds of a third party settlement 
"'will apply whether or not payment has been made by the third 
party for all of the Insured Individual's losses.' " (Emphasis omit
ted.) Id. at 711. Rejecting an argument that this provision was 
contrary to the law and public policy of Nebraska, the McIlheran 
majority relied upon this court's pronouncement in Shelter Ins.  
Cos. v. Frohlich, 243 Neb. 111, 498 N.W.2d 74 (1993), that "'if 
a contract provides for subrogation on payment of less than the 
full amount of a debt or loss, partial payment of a debt or loss 
may be the basis for subrogation.' " McIlheran, 31 F.3d at 711, 
quoting Frohlich, supra. The McIlheran majority reasoned that if 
the Frohlich court had believed that policy language providing 
for subrogation in the absence of full recovery would violate 
Nebraska law or policy, it "would have held that in no case may
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an insurer subrogate if the insured has not been fully compen
sated." 31 F.3d at 711.  

A further indication that we meant what we said in Frohlich 
is apparent from the structure of our analysis in Continental 
Western Ins. Co. v. Swartzendruber, 253 Neb. 365, 570 N.W.2d 
708 (1997). In that case, an insurance carrier claimed a right of 
conventional subrogation with respect to a third-party tort settle
ment that did not result in full compensation to the injured 
insured. Citing the rule from Frohlich that "in the absence of an 
express provision to the contrary, an insurance policy reaffirms 
the rights of parties relative to subrogation but does not alter the 
fundamental principles pertaining to subrogation," we first exam
ined whether the subrogation provision of the policy described 
only rights which would have existed under equitable principles 
of subrogation, noting that if it did, then the subrogation clause 
could not be fairly characterized as a "distinct contractual under
taking" between the parties which would supersede the equitable 
"made whole" rule. Continental Western Ins. Co., 253 Neb. at 
370, 570 N.W.2d at 711. We concluded that the policy did not 
create a contractual right that was different from the insurer's 
equitable right to subrogation and that thus, there was no right of 
subrogation where the insured had not been fully compensated 
by her settlement with the tort-feasor. There would have been no 
reason to engage in this analysis if, as the majority holds today, 
an express policy provision creating a subrogation right in the 
absence of full compensation is unenforceable, and statements to 
the contrary in Frohlich are mere dicta.  

In the instant case, the district court followed the analytical 
framework which we outlined in Continental Western Ins. Co.  
and correctly determined that the health insurance policy in ques
tion included a distinct contractual undertaking which gave Blue 
Cross subrogation rights regardless of whether its insured is fully 
compensated by a third-party tort settlement. The district court 
then concluded that the provision did not contravene public pol
icy and was enforceable.  

In holding to the contrary, the majority adopts the reasoning 
of Wisconsin courts that a subrogation clause of the type at 
issue here is unenforceable because "it is inequitable." Ruckel v.  
Gassner, 253 Wis. 2d 280, 295, 646 N.W.2d 11, 19 (2002). See

748



BLUE CROSS AND BLUE SHIELD v. DAILEY 749 

Cite as 268 Neb. 733 

Rimes v. State Farm Mut. Auto. Ins. Co., 106 Wis. 2d 263, 316 
N.W.2d 348 (1982). I disagree with this reasoning because, as 
another court has succinctly noted: "This is not a case based in 
equity, but rather on contractual terms." In re Estate of Scott, 
208 Ill. App. 3d 846, 849, 567 N.E.2d 605, 607, 153 Ill. Dec.  
647, 649 (1991).  

An insurance policy is a contract. Guerrier v. Mid-Century Ins.  
Co., 266 Neb. 150, 663 N.W.2d 131 (2003); Hall v. Auto-Owners 
Ins. Co., 265 Neb. 716, 658 N.W.2d 711 (2003). In reviewing an 
insurance policy, we construe the policy as any other contract to 
give effect to the parties' intentions at the time the writing was 
made. Where the terms of a contract are clear, they are to be 
accorded their plain and ordinary meaning. Auto-Owners Ins. Co.  
v. Home Pride Cos., ante p. 528, 684 N.W.2d 571 (2004); Poulton 
v. State Farm Fire & Cas. Cos., 267 Neb. 569, 675 N.W.2d 665 
(2004). The majority finds no ambiguity in the policy, noting 
that it "allowed subrogation and a right to recovery regardless of 
whether the insured was fully compensated for his or her loss." 
Nevertheless, citing Shelter Ins. Cos. v. Frohlich, 243 Neb. 111, 
498 N.W.2d 74 (1993), the majority construes the policy "to 
confirm, but not expand, the equitable subrogation rights of insur
ers." By engaging in such construction of unambiguous policy 
language, the majority has ignored the established principle that 
when the terms of an insurance contract are clear, no judicial con
struction is required or permitted. See Boutilier v. Lincoln Benefit 
Life Ins. Co., ante p. 233, 681 N.W.2d 746 (2004). Moreover, I 
am unaware of any previous case in which this court has inval
idated an unambiguous provision of an insurance policy based 
upon equitable considerations, as the majority has done here.  
Does this mean that insurance policies and other contracts will 
now be required to conform to all of the requirements of equity 
before the law will enforce them? 

This court has now joined a minority of jurisdictions which 
imposes a bright-line rule that an insurance company may not 
utilize a conventional subrogation clause which expressly ap
plies regardless of whether the injured insured has received full 
compensation from a tort-feasor. Only two jurisdictions appear 
to soundly adhere to this rule, as the Wisconsin cases cited 
above and Hare v. State, 733 So. 2d 277 (Miss. 1999), so hold.
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The relevant authority in two other jurisdictions is questionable, 
because both York v. Sevier County Ambulance Authority, 8 
S.W.3d 616 (Tenn. 1999), and Davis v. Kaiser Foundation, 271 
Ga. 508, 521 S.E.2d 815 (1999), rely heavily on the reasoning 
of Powell v. Blue Cross and Blue Shield of Alabama, 581 So. 2d 
772 (Ala. 1990), overruled, Ex parte State Farm Fire and 
Casualty Co., 764 So. 2d 543 (Ala. 2000), based upon a deter
mination by the Supreme Court of Alabama that Powell was 
wrongly decided. As the majority notes, Alabama law currently 
provides that an agreement of the parties may supersede the gen
eral rule that a subrogee is not entitled to recover unless the 
insured has had a full recovery. See Ex parte Cassidy, 772 So.  
2d 445 (Ala. 2000). Given the subsequent overruling of Powell, 
the opinions from Tennessee and Georgia are not persuasive.  

In Frohlich, we cited and relied upon Westendorf by 
Westendorf v. Stasson, 330 N.W.2d 699 (Minn. 1983), as well as 
other cases, for the rule that "unless a contract specifically pro
vides otherwise, equitable principles apply even when a subro
gation right is based on contract." Frohlich, 243 Neb. at 118, 498 
N.W.2d at 79. The actual language used by the Minnesota 
Supreme Court in Westendorf by Westendorf was "absent express 
contract terms to the contrary, subrogation will not be allowed 
where the insured's total recovery is less than the insured's actual 
loss." 330 N.W.2d at 703. In Hershey v. Physicians Health Plan, 
498 N.W.2d 519 (Minn. App. 1993), the Minnesota Court of 
Appeals considered the question of whether the phrase "absent 
express contract terms to the contrary" in Westendorf by 
Westendorf permitted an insurer to contract for subrogation 
regardless of whether the insured had been fully compensated, 
and concluded that it did. The court determined that the language 
in Westendorf by Westendorf recognizing a right to override the 
general equitable rule by contract was not dictum. The court 
concluded: 

We are mindful that important equity and policy con
cerns support the full recovery rule and that the adhesive 
nature of insurance contracts generally compels courts to be 
vigilant in safeguarding the rights of insureds. Nonetheless, 
in Westendorf the supreme court flatly stated that the full
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recovery rule may be modified by contract; we are obliged 
to follow that unambiguous statement.  

Hershey, 498 N.W.2d at 521.  
Other courts have likewise concluded that an insurance policy 

or other contract may supersede the equitable rule by unambigu
ously providing for a subrogation right in a tort settlement even 
where the insured does not receive full compensation. Fields v.  
Farmers Ins. Co., Inc., 18 F.3d 831 (10th Cir. 1994) (applying 
Oklahoma law); Ex parte State Farm Fire and Casualty Co., 764 
So. 2d 543 (Ala. 2000); Samura v. Kaiser Foundation Health 
Plan, 17 Cal. App. 4th 1284, 22 Cal. Rptr. 2d 20 (1993); In re 
Estate of Scott, 208 Ill. App. 3d 846, 567 N.E.2d 605, 153 Ill.  
Dec. 647 (1991); Culver v. Insurance Co. of North America, 115 
N.J. 451, 559 A.2d 400 (1989); Peterson v. Ins. Co., 175 Ohio St.  
34, 191 N.E.2d 157 (1963). See Hill v. State Farm Mut. Auto. Ins.  
Co., 765 P.2d 864 (Utah 1988) (recognizing equitable principles 
underlying subrogation can be modified by contract, but apply
ing equitable principles because record did not include alleged 
contractual modification), disapproved on other grounds, Sharon 
Steel v. Aetna Cas. and Sur, 931 P.2d 127 (Utah 1997).  

While I conclude that Nebraska law specifically permits a 
contractual override of the equitable "made whole" principle of 
subrogation, I acknowledge that this rule could lead to a harsh 
result. It is true that a subrogated health insurer having a policy 
which includes such an override provision could recover 100 
percent of its claim from a third-party tort settlement, while the 
injured insured could recover a much smaller percentage of his 
or her provable claim from the remaining proceeds. Such a 
result can, of course, be anticipated and alleviated through nego
tiation, as was done in this case where Dailey secured an agree
ment from Union Pacific to satisfy and indemnify him against 
any subrogation lien which Blue Cross may have, in addition to 
the payments which Union Pacific has agreed to make directly 
to Dailey. However, I anticipate that the bright-line rule adopted 
by the majority, which precludes any recovery by a subrogated 
insurer unless the insured has been made completely whole 
by the tort-feasor, will also lead to harsh results. As I understand 
the reasoning of the majority, if an injured party settles for 99
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percent of full compensation, a subrogated health insurance 
carrier could recover nothing from the settlement and its rights 
against the tort-feasor would be extinguished. A better solution 
to this dilemma would be a requirement that where a tort settle
ment yields less than full compensation, the injured party and 
the subrogated health insurer would share the proceeds of the 
settlement on a pro rata basis. The imposition of such a require
ment, however, would require legislation. See Neb. Rev. Stat.  
§ 44-3,128.01 (Reissue 1998) (permitting pro rata subrogation 
under medical payments coverage of automobile liability poli
cies). In the absence of such legislation with respect to health 
insurance policies, it is my opinion that an insurer is free to 
include in its policy the type of subrogation clause before us in 
this case and that the courts are obligated to enforce them. The 
judgment of the district court was therefore correct in all 
respects, and I would affirm.  

CONNOLLY, J., joins in this dissent.  

ROBERT SWEENEY, APPELLANT, v. KERSTENS & LEE, INC., AND 

ROYAL & SUNALLIANCE INSURANCE COMPANY, APPELLEES.  

688 N.W.2d 350 

Filed October 22, 2004. No. S-03-525.  

1. Workers' Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185 
(Cum. Supp. 2002), an appellate court may modify, reverse, or set aside a Workers' 
Compensation Court decision only when (1) the compensation court acted without or 
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3) 
there is not sufficient competent evidence in the record to wanant the making of the 
order, judgment, or award; or (4) the findings of fact by the compensation court do 
not support the order or award.  

2. _ : . When the record in a workers' compensation case presents conflicting 

medical testimony, an appellate court will not substitute its judgment for that of the 
compensation court.  

3. Workers' Compensation: Expert Witnesses. It is the role of the Nebraska Workers' 
Compensation Court as the trier of fact to determine which, if any, expert witnesses 
to believe.  

4. Workers' Compensation: Mental Health. A worker is entitled to recover compen
sation for a mental illness if it is a proximate result of the worker's injury and results 
in disability.
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5. Workers' Compensation: Mental Health: Evidence. Where the evidence is suffi
cient to permit the trier of fact to find that a psychological injury is directly related 
to the accident and the employee is unable to work, the employee is entitled to be 
compensated.  

6. Workers' Compensation: Proof. In order to recover under the Nebraska Workers' 
Compensation Act, a claimant has the burden of proving by a preponderance of the 
evidence that an accident or occupational disease arising out of and occurring in the 
course of employment proximately caused an injury which resulted in disability com
pensable under the act.  

7. Negligence: Proximate Cause: Words and Phrases. A proximate cause is a cause 
that produces a result in a natural and continuous sequence and without which the 
result would not have occurred.  

8. Negligence: Proximate Cause. A cause of an injury may be a proximate cause, 
notwithstanding that it acted through successive instruments of a series of events, if 
the instruments or events were combined in one continuous chain through which the 
force of the cause operated to produce the disaster.  

Petition for further review from the Nebraska Court of 
Appeals, IRWIN, Chief Judge, and HANNON and CARLSON, Judges, 
on appeal thereto from the Nebraska Workers' Compensation 
Court. Judgment of Court of Appeals reversed, and cause 
remanded with directions.  

Dirk V. Block, Jerylyn R. Bridgeford, and Steven J. Riekes, of 
Marks, Clare & Richards, L.L.C., for appellant.  

Mark J. Peterson and Joseph M. Colaiano, of Koley Jessen, 
P.C., L.L.O., for appellees.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

GERRARD, J.  
NATURE OF CASE 

The plaintiff, Robert Sweeney, was injured in an accident that 
arose out of and was in the course of his employment, and was 
awarded workers' compensation benefits. Sweeney became clini
cally depressed, however, after his vocational rehabilitation coun
selor concluded that Sweeney's loss of earning capacity was only 
55 to 60 percent. The question presented in this appeal is whether 
Sweeney's depression, which resulted from a disappointing voca
tional rehabilitation report, was proximately caused by Sweeney's 
original accident.
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BACKGROUND 
Sweeney was injured in 1997 in an accident that the parties 

agree arose out of and was in the course of Sweeney's employ
ment with the defendant, Kerstens & Lee, Inc. Sweeney had 
another accident in 1998, and the Workers' Compensation Court 
found that this accident also arose out of and was in the course 
of Sweeney's employment. Sweeney suffered from numbness 
and pain in his neck and arms as a result of his accidents. In 
March 2000, the single judge of the Workers' Compensation 
Court entered an award for temporary total disability benefits, 
permanent partial disability benefits, and payment of medical 
expenses. Because Sweeney had not yet reached maximum med
ical improvement, the single judge reserved ruling on Sweeney's 
entitlement to vocational rehabilitation.  

In December 2000, Kerstens & Lee applied for modification 
of the award, alleging that Sweeney had reached maximum med
ical improvement. In response, Sweeney sought continued dis
ability benefits and vocational rehabilitation. However, that 
motion for modification was dismissed without prejudice, and 
the parties agreed that Sweeney would be evaluated by Michael 
Newman, a vocational rehabilitation counselor. Sweeney partici
pated in vocational rehabilitation, with little success. Newman 
eventually authored a loss of earning capacity report, dated 
January 20, 2002, that concluded Sweeney's future loss of earn
ing power would "range from 55% to 60%." 

Sweeney became severely depressed, and in the spring of 2002, 
he attempted suicide. Sweeney's neurosurgeon referred him to Dr.  
William Marcil, a psychiatrist, who diagnosed Sweeney with 
"Major Depression, single episode and Anxiety disorder, not oth
erwise specified." Marcil opined that the depression was "due to 
the significant degree of stress and loss that has evolved since his 
injury to his neck approximately three years ago." Marcil stated 
that Sweeney "has become demoralized, angry and threatened 
that he will not get the financial assistance that he feels is due to 
him given the residuals of his physical condition." Marcil con
cluded that "Sweeney is not capable of gainful employment at this 
time due to his psychiatric problems and his inability to handle 
any additional stress that may be imposed on him within a work 
environment." Based on Marcil's opinion, Newman stated that
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"my opinion concerning . . . Sweeney's earning capacity would 
now change to a loss of 100%." 

At Kerstens & Lee's request, Sweeney was evaluated by Dr.  
Bruce Gutnik, another psychiatrist. Gutnik opined that at the time 
of his evaluation of Sweeney, his diagnosis was "Major 
Depressive Disorder, single episode, in partial remission." Gutnik 
stated that "Sweeney's depressive episode was triggered by a 
court ruling in approximately May 2002 that his disability rating 
was '58%' and his understanding that this meant his benefits 
would be time limited." (Although Gutnik's opinion refers to a 
"court ruling" in "May 2002," it is apparent from the record that 
Gutnik intended to refer to Newman's January 20 loss of earning 
capacity report, and the parties have argued on that basis.) Gutnik 
further opined that Sweeney's "single episode of Major 
Depressive Disorder was not triggered, in my opinion, with a rea
sonable degree of medical certainty by pain or disability, but 
rather, by unhappiness with a court ruling." 

Sweeney's case came before the single judge on another appli
cation by Kerstens & Lee to modify the award. The single judge 
found that Sweeney had reached maximum medical improve
ment and had suffered a total earning power loss of 60 percent, 
55 percent of which was attributable to his 1998 accident and 
injury. The single judge ordered cessation of Sweeney's tempo
rary total disability benefits and awarded permanent partial dis
ability benefits. However, the single judge rejected Sweeney's 
claim that his depression rendered him totally disabled and dis
allowed Sweeney's claim for payment of psychiatric care ex
penses. The single judge reasoned: 

The Court finds the opinion expressed by Dr. Gutnik to be 
persuasive. Dr. Marcil speaks of how the plaintiff has been 
progressively concerned over his lack of returning to base
line physically and being unable to resume the work level 
that he previously enjoyed. Dr. Marcil was of the opinion 
that the plaintiff's self concept in general has been greatly 
transformed due to his lack of productivity and his perceived 
inadequacies compared with how he performed before the 
injury. However, the Court has noted that in the previous 
spring, Mr. Newman reported that Mr. Sweeney had been 
fully cooperative and compliant in working with Mr.
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Newman to develop a vocational plan. Mr. Newman re
ported that the plaintiff consistently responded in a positive 
manner and demonstrated a strong commitment for return
ing to work. This positive attitude which Mr. Newman noted 
in the plaintiff suggests to me that it was indeed Mr.  
Newman's opinion and not the losses suffered by the plain
tiff as a result of his accident and injury that caused the 
plaintiff to suffer the depression and anxiety.  

The review panel of the Workers' Compensation Court affirmed 
the decision of the single judge, without comment.  

The Nebraska Court of Appeals reversed the judgment of the 
Workers' Compensation Court review panel. Sweeney v. Kerstens 
& Lee, Inc., 12 Neb. App. 314, 672 N.W.2d 257 (2003). The 
Court of Appeals stated, "[E]ven if we assume that Sweeney's 
depression resulted from Newman's initial opinion, Sweeney's 
psychiatric injuries are nevertheless still compensable. The 
Nebraska Supreme Court has stated that when an injury arises 
out of a person's employment, every natural consequence that 
flows from the injury likewise arises out of the employment." Id.  
at 319-20, 672 N.W.2d at 262. The court concluded that "without 
Sweeney's injury, there would have been no loss of earning 
capacity and thus no depression resulting from that loss." Id. at 
320, 672 N.W.2d at 262. Consequently, the Court of Appeals 
concluded that the Workers' Compensation Court had erred in 
finding that Sweeney's depression and medical bills for treat
ment of depression were not compensable. Id. We granted 
Kerstens & Lee's petition for further review.  

ASSIGNMENTS OF ERROR 
Kerstens & Lee assigns that the Court of Appeals erred in (1) 

finding that the single judge committed clear error in adopting 
the expert opinion of Gutnik and finding that Sweeney's depres
sive disorder and the medical bills resulting from the treatment of 
said disorder were not related to accidents and resulting injuries 
sustained while Sweeney was employed by Kerstens & Lee and 
(2) awarding attorney fees.  

STANDARD OF REVIEW 
[1] Pursuant to Neb. Rev. Stat. § 48-185 (Cum. Supp. 2002), 

an appellate court may modify, reverse, or set aside a Workers'
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Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the com
pensation court do not support the order or award. Bixenmann v.  
H. Kehm Constr., 267 Neb. 669, 676 N.W.2d 370 (2004).  

ANALYSIS 
[2,3] We note, initially, that the parties have premised their 

arguments on appeal as if Gutnik's opinion regarding the causa
tion of Sweeney's depression is controlling. When the record in 
a workers' compensation case presents conflicting medical tes
timony, an appellate court will not substitute its judgment for 
that of the compensation court. U S West Communications v.  
Taborski, 253 Neb. 770, 572 N.W.2d 81 (1998). It is the role of 
the Nebraska Workers' Compensation Court as the trier of fact 
to determine which, if any, expert witnesses to believe. Ludwick 
v. TriWest Healthcare Alliance, 267 Neb. 887, 678 N.W.2d 517 
(2004). In this case, the compensation court found Gutnik's 
opinion to be more credible or persuasive. The Court of Appeals 
concluded that even assuming Gutnik's opinion was correct, 
Sweeney's depression was nonetheless compensable. Sweeney v.  
Kerstens & Lee, Inc., 12 Neb. App. 314, 672 N.W.2d 257 (2003).  
Because we do not substitute our judgment regarding the credi
bility of expert witnesses for that of the compensation court, and 
because the parties have recognized that principle, the issue 
before us is whether Gutnik's opinion supports the Court of 
Appeals' determination that Sweeney's depression was proxi
mately caused by his original work-related injury.  

[4,5] It is well settled in Nebraska workers' compensation law 
that a worker is entitled to recover compensation for a mental 
illness if it is a proximate result of the worker's injury and re
sults in disability. Kraft v. Paul Reed Constr. & Supply, 239 Neb.  
257, 475 N.W.2d 513 (1991); Johnston v. State, 219 Neb. 457, 
364 N.W.2d 1 (1985); Davis v. Western Electric, 210 Neb. 771, 
317 N.W.2d 68 (1982); Cardenas v. Peterson Bean Co., 180 
Neb. 605, 144 N.W.2d 154 (1966); Haskett v. National Biscuit 
Co., 177 Neb. 915, 131 N.W.2d 597 (1964); Lee v. Lincoln
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Cleaning & Dye Works, 145 Neb. 124, 15 N.W.2d 330 (1944).  
Where the evidence is sufficient to permit the trier of fact to find 
that a psychological injury is directly related to the accident and 
the employee is unable to work, the employee is entitled to be 
compensated. Kraft, supra, citing Johnston, supra. See, gener
ally, 3 Arthur Larson & Lex K. Larson, Larson's Workers' 
Compensation Law § 56.05 (2003).  

[6,7] In order to recover under the Nebraska Workers' 
Compensation Act, a claimant has the burden of proving by a 
preponderance of the evidence that an accident or occupational 
disease arising out of and occurring in the course of employment 
proximately caused an injury which resulted in disability com
pensable under the act. Owen v. American Hydraulics, 254 Neb.  
685, 578 N.W.2d 57 (1998). A proximate cause is a cause that 
produces a result in a natural and continuous sequence and with
out which the result would not have occurred. Lalley v. City of 
Omaha, 266 Neb. 893, 670 N.W.2d 327 (2003); Sacco v.  
Carothers, 253 Neb. 9, 567 N.W.2d 299 (1997).  

[8] In workers' compensation cases, a distinction must be 
observed between causation rules affecting the primary injury 
and causation rules that determine how far the range of compen
sable consequences is carried, once the primary injury is causally 
connected with the employment. Rosemann v. County of Sarpy, 
237 Neb. 252, 466 N.W.2d 59 (1991). When the question is 
whether compensability should be extended to a subsequent 
injury or aggravation related in some way to the primary injury, 
the rules that come into play are essentially based upon the con
cepts of " ' "direct and natural results."' " Id. at 258, 466 N.W.2d 
at 63. A cause of an injury may be a proximate cause, notwith
standing that it acted through successive instruments of a series 
of events, if the instruments or events were combined in one con
tinuous chain through which the force of the cause operated to 
produce the disaster. Meyer v. State, 264 Neb. 545, 650 N.W.2d 
459 (2002).  

In this case, however, Gutnik's opinion, adopted by the single 
judge of the compensation court, clearly established that 
Sweeney's depression was entirely attributable to Newman's loss 
of earning capacity report, which Sweeney believed would have 
an unfavorable impact on his compensation litigation. Gutnik
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opined that Sweeney's depressive disorder "was not triggered, in 
my opinion, with a reasonable degree of medical certainty by 
pain or disability, but rather, by unhappiness with a court ruling." 
This opinion is clearly distinguishable from that in a case such 
as Kraft v. Paul Reed Constr & Supply, 239 Neb. 257, 475 
N.W.2d.513 (1991), in which this court affirmed an award of 
workers' compensation benefits to a worker whose traumatic 
neurosis was attributed, by expert testimony, to both his physical 
injury and the psychological loss resulting from the worker's 
immobility and inability to work. Based on that expert opinion, 
we concluded that the single judge in that case was not clearly 
wrong in finding that the worker's disabling condition was the 
proximate result of the work-related accident. Id. Here, however, 
Sweeney's disabling condition was found to result in no part 
from physical loss, but entirely from an unfavorable loss of earn
ing capacity report.  

Under comparable circumstances, it has generally been held 
that a psychological injury resulting solely from the process of 
compensation or litigation is not proximately caused by the 
underlying accident. See, Ryan v. WC.A.B. (Community Health 
Serv.), 550 Pa. 550, 707 A.2d 1130 (1998) (psychological injury 
triggered by lawsuit over work-related accident not product of 
accident); Keller Mfg. & Bitum. Cas. v. Hoke, 215 Va. 525, 211 
S.E.2d 82 (1975) (mental condition aggravated by involvement 
and termination of compensation payments not causally related 
to covered accident); Jarosinski v. Indust. Claim Appeals Office, 
62 P.3d 1082 (Colo. App. 2002) (litigation stress is interven
ing event, not compensable consequence of industrial injury); 
Funaioli v. City of New London, 61 Conn. App. 131, 763 A.2d 
22 (2000) (work-related injury not cause of anxiety over pend
ing workers' compensation claims); Rodriguez v. WC.A.B., 21 
Cal. App. 4th 1747, 27 Cal. Rptr. 2d 93 (1994) (emotional reac
tion to medical examiner's opinion, and employer's reliance on 
opinion to terminate benefits, not compensable consequence of 
original industrial injury); Motorola, Inc. v. Industrial Com'n, 
125 Ariz. 211, 608 P.2d 788 (Ariz. App. 1980) (psychological 
reaction to notice of claim status not injury caused by event aris
ing out of employment). But see, Coleman v. Emily Enterprises, 
Inc., 58 S.W.3d 459 (Ky. 2001) (work-related injury proximate



268 NEBRASKA REPORTS

cause of anxiety over workers' compensation claim); Detjen v.  
Workmen's Comp. Appeals Bd., 42 Cal. App. 3d 470, 116 Cal.  
Rptr. 860 (1974) (temporary disability from neurosis precipi
tated by reopening of workers' compensation claim is compen
sable), disagreement recognized, Rodriguez, supra.  

Given Gutnik's opinion in this case, we are persuaded the 
applicable rule is that Sweeney's litigation stress was an inter
vening event that broke the causal connection between his de
pression and the original work-related accident. See, Jarosinski, 
supra; Rodriguez, supra; Motorola, Inc., supra. Sweeney's de
pression was not the result of a natural and continuous sequence 
beginning with an accident arising out of and in the course of his 
employment.  

"Strictly speaking, all consequences are 'natural' which 
occur through the operation of forces of nature, without 
human intervention. But the word, as used, obviously ap
pears not to be intended to mean this at all, but to refer to 
consequences which are normal, not extraordinary, not sur
prising in the light of ordinary experience." 

Union Pacific RR. Co. v. Kaiser Ag. Chem. Co., 229 Neb. 160, 
174, 425 N.W.2d 872, 882 (1988), quoting W. Page Keeton et al., 
Prosser and Keeton on the Law of Torts § 43 (5th ed. 1984).  

While some anxiety over the progress of a workers' compen
sation claim is to be expected, we cannot say that the single judge 
erred in concluding that a major depressive episode, triggered 
solely by an unfavorable report from a vocational rehabilitation 
counselor, is not a normal or expected consequence of a work
related accident. The Court of Appeals reasoned that in this case, 
"the evidence shows that without Sweeney's injury, there would 
have been no loss of earning capacity and thus no depression 
resulting from that loss." Sweeney v. Kerstens & Lee, Inc., 12 
Neb. App. 314, 320, 672 N.W.2d 257, 262 (2003). But as previ
ously noted, the proximate cause of an injury is that cause which 
in a natural and continuous sequence produces the injury and 
without which the injury would not have occurred. Stahlecker v.  
Ford Motor Co., 266 Neb. 601, 667 N.W.2d 244 (2003). While 
the Court of Appeals correctly observed that Sweeney's depres
sion would not have occurred without his work-related accident,
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the court erred in concluding that Sweeney's depression was a 
natural, as opposed to extraordinary, result of the accident.  

Based on the foregoing analysis, we conclude that the Court of 
Appeals erred in determining that Sweeney's depression was 
proximately caused by his work-related injury. The single judge 
acted within his discretion in crediting Gutnik's opinion and con
cluding, based upon that opinion and other competent evidence, 
that Sweeney's depression was not compensable.  

Kerstens & Lee also assigns that the Court of Appeals erred in 
awarding attorney fees, based upon its conclusion that Sweeney's 
injury was compensable. Obviously, given that the Court of 
Appeals erred in reversing the judgment of the compensation 
court review panel, the Court of Appeals also erred in awarding 
attorney fees.  

CONCLUSION 
The Court of Appeals erred in reversing the review panel's 

affirmance of the judgment of the compensation court finding 
that Sweeney's depression was not proximately caused by an 
accident arising out of and in the course of his employment. The 
Court of Appeals consequently erred in awarding attorney fees.  
The judgment of the Court of Appeals is reversed, and the cause 
is remanded to the Court of Appeals with directions to vacate its 
award of attorney fees and to affirm the judgment of the Workers' 
Compensation Court review panel.  

REVERSED AND REMANDED WITH DIRECTIONS.  

IN RE ESTATE OF JEFFREY B., DECEASED.  

JAMES RIGGINS AND TERESA RIGGINS, APPELLEES, v. GEORGE H.  
SHANER AND CATHERINE SHANER, APPELLANTS.  

688 N.W.2d 135 

Filed October 29, 2004. No. S-03-1404.  

1. Guardians and Conservators: Appeal and Error. Appeals of matters arising under 
the Nebraska Probate Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 
1995 & Cum. Supp. 2002), are reviewed for error on the record.
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2. Judgments: Appeal and Error. When reviewing ajudgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable.  

3. Rules of Evidence. In proceedings where the Nebraska rules of evidence apply, the 
admission of evidence is controlled by rule and not by judicial discretion, except 
where judicial discretion is a factor involved in assessing admissibility.  

4. Rules of Evidence: Appeal and Error. Because the exercise of judicial discretion is 
implicit in determinations of relevancy and admissibility under Neb. Rev. Stat.  
§ 27-401 (Reissue 1995), the trial court's decision will not be reversed absent an 
abuse of discretion.  

5. Guardians and Conservators. Whether appointed by will or by a court, the standard 
for removal of the guardian of a minor pursuant to Neb. Rev. Stat. § 30-2616 (Reissue 
1995) is the same: the best interests of the ward.  

6. Constitutional Law: Parent and Child: Public Policy. Where a parent's constitu
tionally protected relationship with a child is not at issue, both public policy and the 
Nebraska statutes require the case to be detennined by reference to the paramount 
concern in child custody disputes-the best interests of the child.  

7. Trial: Self-Incrimination. Where a defendant in a civil case refuses to testify on the 
ground that the evidence may incriminate him or her, the trier of fact may draw an 
adverse inference from the refusal.  

8. Evidence: Appeal and Error. In order that assignments of error concerning the 
admission or rejection of evidence may be considered, an appellate court requires 
that appropriate references be made to the specific evidence against which an objec
tion is urged.  

9. Appeal and Error. It is not the function of an appellate court to scour the record 
looking for unidentified evidentiary errors.  

10. Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, the 
wrongful admission of evidence must unfairly prejudice a substantial right of a liti
gant complaining about evidence admitted.  

I1. Evidence: Appeal and Error. Evidence objected to which is substantially similar to 
evidence admitted without objection results in no prejudicial error.  

12. Pretrial Procedure. Generally, the control of discovery is a matter for judicial 
discretion.  

13. Appeal and Error. A party cannot complain of error which that party has invited the 
court to commit.  

14. Moot Question: Words and Phrases. A moot case is one which seeks to determine 
a question which does not rest upon existing facts or rights, in which the issues pre
sented are no longer alive.  

15. Visitation. The best interests of the children are the primary and paramount consid
erations in determining and modifying visitation rights.  

16. . The need for a stable home environment free of unsettling influences is one of 
the factors to be considered in determining reasonable visitation rights.  

Appeal from the County Court for Lancaster County: JACK B.  
LINDNER, Judge. Affirmed.
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Stephanie R. Hupp, of McHenry, Haszard, Hansen, Roth & 
Hupp, P.C., for appellants.  

Terrance A. Poppe and Kelly N. Tollefsen, of Morrow, Poppe, 
Otte, Watermeier & Phillips, P.C., for appellees.  

WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ.  

GERRARD, J.  
NATURE OF CASE 

This case involves the guardianship of V.B. and S.B., whose 
parents died in separate drug-related incidents. In his will, Jeffrey 
B. (Jeff), the father, appointed George H. Shaner and Catherine 
Shaner as testamentary guardians, and after Jeff's death, the 
Shaners accepted that appointment. James Riggins and Teresa 
Riggins, the children's successor guardians under Jeff's will, filed 
a motion to remove the Shaners and have themselves appointed as 
guardians, and the county court granted those requests. The ques
tion presented in this appeal is what presumption, if any, must be 
overcome to remove a minor's testamentary guardian.  

FACTUAL BACKGROUND 
At the time of the hearing, V.B. was 9 years old and S.B. was 

7 years old. George was employed as a computer programmer at 
the time of the hearing. Catherine was a financial manager at the 
University of Nebraska. James was the day custodian in charge of 
Lincoln High School. Teresa was a staff assistant in the football 
program at the University of Nebraska. Jamie B., V.B. and S.B.'s 
mother, had died on December 26, 1999, of an asthma attack that 
was apparently induced by drug use. James was Jamie's father, 
and Teresa was Jamie's stepmother.  

CIRCUMSTANCES OF JEFF'S DEATH 

Jeff died in a Lincoln, Nebraska, motel room on February 26, 
2001, sometime between 1 and 6:10 a.m. Jeff's cause of death was 
determined to be acute drug overdose by heroin. Richard Doetker, 
a criminal investigator for the Lincoln Police Department, testified 
regarding his investigation into Jeff's death. Doetker testified that 
in his opinion, based on his training and experience, Jeff's body
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had either been cleaned off or moved from where he had died.  
Doetker found it suspicious that although Jeff died of a drug over
dose, no drugs or drug paraphernalia were found in the room.  

George went to Jeff's motel at approximately 8 a.m. on 
February 26, 2001. Doetker testified that George had shown up 
at the motel after calling the front desk "a couple times" and that 
George had claimed to be Jeff's brother. When asked how and 
when he found out about Jeff's death, George refused to answer 
on the ground that he might incriminate himself.  

George refused, also on Fifth Amendment grounds, to testify 
whether he had made any telephone calls from Jeff's motel on the 
date of Jeff's death. George similarly refused to answer questions 
about a series of telephone calls placed to his telephone during the 
early morning hours of February 26, 2001, by Jennifer Mertlik, 
Jeff's fiance, who is now known as Jennifer Martin (Martin).  
Doetker testified that telephone records showed a series of calls 
from Martin's cellular telephone to George's telephone. George 
refused to answer questions about meeting with Martin, about dis
cussing with her a story to tell the police, or about whether he 
went to the motel room to clean up a possible crime scene.  

George was arrested, but not charged, for witness tampering 
with respect to Martin. When asked whether he had cooperated 
fully with the Lincoln Police Department's investigation of Jeff's 
death, George again invoked his Fifth Amendment rights. Doetker 
stated that George was facing "possible charges in this investi
gation," but could not discuss the matter further because it was a 
continuing investigation.  

George had driven to the motel on February 26, 2001, in Jeff's 
vehicle, which George drove from Jeff's house after going there 
to get the keys. George refused to say why he went to the house 
to get the vehicle, who was at the house at the time, what time he 
arrived there, how he got there, who called him, or where he had 
been previously. George invoked his Fifth Amendment rights 
when asked whether he was aware of a drug transaction in Jeff's 
motel room on February 26. George admitted that he had used 
marijuana with Jeff about 2 years before Jeff's death. However, 
George testified that he had not used illegal drugs since then; 
George stated that he had been regularly tested for illegal drugs 
prior to the hearing and that the test results were negative.
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Catherine also refused, on the ground of spousal privilege, to 
answer questions about how she had learned of Jeff's death. She 
similarly refused to say whether she had spoken with anyone at 
Jeff's motel. She refused to say whether she had known Jeff to 
use illegal drugs. Catherine also initially invoked spousal privi
lege when asked about where George had been on the night of 
Jeff's death or whether George had received any telephone calls 
on the night of Jeff's death. However, Catherine later testified 
that she had not gone to the motel room, that George had left 
their residence at around 2 a.m. on February 26, 2001, and had 
returned about 6:30 a.m., and that George had received a tele
phone call before leaving. However, Catherine still refused, on 
the ground of spousal privilege, to confirm that the telephone call 
had been from Martin. Catherine also refused to state whether 
she had heard George tell Martin to lie about the circumstances 
of Jeff's death.  

Martin refused, on Fifth Amendment grounds, to explain how 
she learned of Jeff's death or if she had spoken with George in 
the early morning on February 26, 2001, to discuss Jeff's death.  
Martin also refused to state whether she had either met with 
George that morning before going to Jeff's motel or discussed 
with George what they would tell the police. Martin refused to 
state whether George told her to lie to police. Martin was charged 
with providing false information to a police officer, but the 
charge was dismissed following a diversion program.  

SHANERS' GUARDIANSHIP 

Jeff's will appointed the Shaners as the guardians of V.B. and 
S.B., and the Rigginses as successor guardians. On March 8, 
2001, the Shaners accepted the testamentary appointment as 
guardians for V.B. and S.B., and their acceptance was filed with 
the county court on March 30.  

For the first 6 months of the guardianship, V.B. and S.B.  
stayed with Martin in the house where they had lived with Martin 
and Jeff. After about 6 months, the children began staying more 
with the Shaners, but still spent three to four nights a week with 
Martin. George testified that the Shaners paid Martin $1,000 per 
month to "babysit"; the money came from V.B.'s and S.B.'s 
Social Security benefits. However, Martin testified that she was
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paid $500 per month. The Shaners also allowed Martin to live 
rent free with her own children in Jeff's former house, which had 
been inherited by V.B. and S.B. The Shaners paid Martin's utili
ties, bought food for the residence, and also helped Martin pay 
attorney fees. Martin testified that she was provided with the use 
of a vehicle by the Shaners and that George paid the insurance 
and fuel expenses for the vehicle.  

George had been the personal representative of Jeff's estate, 
but on May 13, 2002, George resigned as personal representative 
and First Nebraska Trust Company (First Nebraska) was 
appointed as successor personal representative. A trust officer for 
First Nebraska confirmed that Jeff's residence, which belonged to 
the children as an asset of Jeff's estate, had been lived in rent free 
and that estate assets were being used to pay the utilities for that 
residence. The trust officer was also asked about the property that 
she was managing for the children. She was reluctant to talk about 
the family trust because of privacy concerns, but the trust officer 
stated that most of the assets-approximately $243,000-were 
still in the estate.  

Catherine testified that she and George owned a Quonset hut 
in Lincoln and that they had owned it since "'95, '96." The hut 
had an upstairs and downstairs. The upstairs had been "off limits 
to children" from the time it was built until about a year before 
the hearing. Catherine testified that V.B. and S.B. had visited the 
Quonset hut with Jeff and that the Shaners, Martin, and a "[flew 
other friends" were often present. Catherine testified that the 
upstairs was an "adult room," where they "did cigarette smoking 
and play[ed] Dominoes and had a few beers." Martin also testi
fied that the upstairs was an "adult room," but she refused to 
explain why, on the ground that it might incriminate her. Martin 
invoked her Fifth Amendment rights when asked whether George 
brought drugs to the Quonset, whether George used drugs there, 
or whether V.B. and S.B. had been present at the Quonset when 
drugs were used.  

RIGGINSES' GUARDIANSHIP 
On May 1, 2002, the Rigginses filed an application in the 

county court for an order appointing them as temporary co
guardians and coconservators of V.B. and S.B. The parties then
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stipulated, on June 18, that the Rigginses should be appointed 
"successor temporary co-guardians and co-conservators" of the 
children until trial could be had on their motion to remove 
the Shaners as guardians. The stipulation provided the Shaners 
with "parenting time" on every other weekend, every Wednes
day, and alternate Mondays. The county court entered an order 
to that effect.  

A school social worker for Lincoln Public Schools worked 
with V.B. and S.B. starting in September 2002. The social worker 
testified generally that V.B. and S.B. were doing well since they 
had been living with the Rigginses and had made positive gains 
since moving. The social worker testified that she would be con
cerned if the children returned to the Shaners, because "on a cou
ple of different occasions," the children had "mentioned that 
they're afraid of the Shaners." The social worker did not have any 
concerns about the Rigginses.  

V.B. testified over objection. V.B. stated that she did not like 
going to visit the Shaners because she did not "think they [were] 
good people." However, V.B.'s testimony indicated that her opin
ion was based, at least in part, on things that the Rigginses had 
told her about the Shaners. James admitted that he had negative 
opinions about the Shaners and that when the children asked for 
his opinions, he answered those questions truthfully.  

Dr. Lisa Blankenau, a licensed psychologist, also testified over 
objection. The Shaners objected on the basis that Blankenau had 
been disclosed as a witness only 2 days before she was called to 
testify. Specifically, they objected that 

[w]e have not had any opportunity to obtain a rebuttal 
expert witness. What I would ask is either that this witness 
be stricken or that in that alternative if the Court is going to 
allow this witness to testify that when the Shaner's [sic] 
case is presented that we may have the opportunity to with
hold our rest to obtain a rebuttal witness.  

The Shaners also filed a motion in limine, stating that they 
"need[ed] adequate time to obtain rebuttal expert." The court 
ruled that it would hear the testimony but that the Shaners could 
withhold their rest "for a reasonable period of time to offer any 
evidence you wish in - in response thereto." However, the 
Shaners rested without presenting a witness to rebut Blankenau's
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testimony, despite being reminded by the court at the time that 
they had been granted leave to withhold their rest.  

Blankenau testified about her evaluation of V.B. and S.B.  
Blankenau testified that V.B. had consistently stated that she did 
not want to go with the Shaners, because she was afraid of them, 
they were unpredictable, she was confused by them, and they 
intimidated her and S.B. Blankenau opined that continued visita
tion with the Shaners was not in V.B.'s or S.B.'s best interests.  
Blankenau also testified that she did not believe that V.B. and 
S.B. were being manipulated or coached, because V.B. always 
provided examples of things that happened when she was with 
the Shaners that made her feel the way that she did. Blankenau 
did not make any recommendation regarding the fitness of the 
Shaners to be guardians.  

The Rigginses testified generally regarding their activities 
with the children, their relationship with the children, and the 
children's relationship with their half brother, who is also in the 
Rigginses' care. Similarly, the Shaners testified about their activ
ities with the children and presented testimony from other wit
nesses regarding the Shaners' relationship with the children and 
their fitness to be parents.  

COUNTY COURT FINDINGS 
At the conclusion of trial, on October 23, 2003, the county 

court temporarily ordered a halt to the Shaners' visitation, pend
ing a permanent resolution of the case. No objection to that order 
appears in the record.  

On November 24, 2003, the county court entered an order 
appointing the Rigginses as coguardians of V.B. and S.B. The 
court stated that "the ultimate standard for the appointment of a 
guardian is what is in the best interests of the minor children." 
The court found that "[i]t is without question to this Court that it 
is in the best interests of [V.B. and S.B.] that James Riggins and 
Teresa Riggins be appointed their guardians. The evidence is 
overwhelming ... ." The court specifically noted the testimony 
of Blankenau and the school social worker that the children were 
doing well in the Rigginses' care. The court also stated that 

[tihe refusal by George ... to answer any questions with 
respect to his knowledge of the events leading up to and
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subsequent to the death of [Jeff] is very troubling to this 
Court. Where a defendant in a civil case refuses to testify 
on the grounds that the evidence may incriminate him a 
Court may draw an adverse inference from his refusal to do 
so. . . . The questions raised regarding [Jeff's] death, the 
evidence presented regarding that death, and [George's] 
refusal to testify regarding that leave this Court no choice 
but to reach very disturbing conclusions therewith[.] 

(Citation omitted.) The court stated similar concerns regarding 
Catherine's refusal to answer certain questions. The court found 
that the children were doing well academically and socially and 
had a close relationship with the Rigginses and that removing 
V.B. and S.B. from the Rigginses' care would do irreparable 
harm to the children. The court found that the Shaners were unfit 
to serve as guardians for the children and that it was not in the 
best interests of the children for the Shaners to be granted any 
parenting time with the children. The court ordered the parties to 
pay their own attorney fees. The Shaners perfected this appeal.  

ASSIGNMENTS OF ERROR 
The Shaners assign, consolidated and restated, that the county 

court erred in (1) appointing the Rigginses as guardians of the 
children, without giving due weight to the nomination of the 
Shaners as guardians in Jeff's will; (2) applying a "broad evi
dentiary standard" to the proceedings, including allowing hear
say evidence; (3) allowing evidence regarding the deaths of Jeff 
and Jamie; (4) allowing Blankenau's testimony; (5) entering a 
temporary order at the conclusion of the trial to terminate the 
Shaners' visitation; (6) terminating the Shaners' visitation; (7) 
failing to award attorney fees to the Shaners; and (8) overruling 
the Shaners' motion for directed verdict.  

STANDARD OF REVIEW 
[1,2] Appeals of matters arising under the Nebraska Probate 

Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 1995 
& Cum. Supp. 2002), are reviewed for error on the record. In re 
Guardianship of D.J., ante p. 239, 682 N.W.2d 238 (2004). When 
reviewing a judgment for errors appearing on the record, the 
inquiry is whether the decision conforms to the law, is supported
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by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. Id.  

[3,4] In proceedings where the Nebraska rules of evidence 
apply, the admission of evidence is controlled by rule and not by 
judicial discretion, except where judicial discretion is a factor 
involved in assessing admissibility. Woollen v. State, 256 Neb.  
.865, 593 N.W.2d 729 (1999). Because the exercise of judicial 
discretion is implicit in determinations of relevancy and admissi
bility under Neb. Rev. Stat. § 27-401 (Reissue 1995), the trial 
court's decision will not be reversed absent an abuse of discre
tion. VC. v. Casady, 262 Neb. 714, 634 N.W.2d 798 (2001).  

ANALYSIS 

STANDARD FOR REMOVING TESTAMENTARY GUARDIAN 

The first issue we must address is the burden of proof appli
cable to a proceeding to remove a guardian who has accepted a 
testamentary appointment. The Rigginses contend, and the 
county court determined, that the best interests of the children 
are controlling. The Shaners argue, however, that a testamentary 
guardian is entitled to a presumption of fitness and may be 
removed only if clear and convincing evidence shows the guard
ian to be unfit.  

Our resolution of this issue is controlled by the relevant pro
visions of the Nebraska Probate Code. The parent of a minor may 
appoint, by will, a guardian of an unmarried minor. § 30-2606.  
Section 30-2605 provides that "[a] person becomes a guardian of 
a minor by acceptance of a testamentary appointment or upon 
appointment by the court. The guardianship status continues 
until terminated, without regard to the location from time to time 
of the guardian and minor ward." Subject to the objection of a 
minor over the age of 14, a testamentary appointment becomes 
effective upon filing the guardian's acceptance in the court in 
which the will is probated. § 30-2606. A court may appoint a 
guardian for a minor if all parental rights of custody have been 
terminated or suspended by circumstances or court order, but a 
guardian appointed by will has priority over a guardian who may 
be appointed by the court. § 30-2608(d).  

The priority provision of § 30-2608(d) is intended to address 
circumstances in which a court-appointed guardian comes into
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existence before a parental nomination is discovered or imple
mented by acceptance, so that the authority of the court-appointed 
guardian will be terminated in favor of the parental nomination.  
See Unif. Probate Code § 5-204, comment, 8 U.L.A. 98 (Supp.  
2004). However, while a guardian appointed by will has priority 
over a guardian who may be appointed by a court, the statutes 
draw no distinction between those methods of appointment once 
a guardian has, in fact, been appointed. In other words, the means 
by which a guardian has been appointed ceases to be relevant 
once the appointment is complete.  

Section 30-2616 provides in part as follows: 
(a) Any person interested in the welfare of a ward, or the 

ward, if fourteen or more years of age, may petition for 
removal of a guardian on the ground that removal would be 
in the best interest of the ward. A guardian may petition for 
permission to resign. A petition for removal or for permis
sion to resign may, but need not, include a request for 
appointment of a successor guardian.  

(b) After notice and hearing on a petition for removal or 
for permission to resign, the court may terminate the guard
ianship and make any further order that may be appropriate.  

[5] Section 30-2616 does not distinguish between guardians 
appointed by will or by the court, and we find no other basis in 
the statutes for such a distinction. While a guardian appointed by 
will has priority in the process of appointment, once appointed, a 
testamentary guardian is simply a guardian like any other, with 
the same legal status as a guardian appointed by the court. See 
Unif. Probate Code § 5-201, comment, 8 U.L.A. 332 (1998).  
Consequently, whether appointed by will or by the court, the stan
dard for removal of the guardian of a minor pursuant to § 30-2616 
is the same: "the best interest of the ward." 

In arguing to the contrary, the Shaners cite Clymer v. La Velle, 
194 Neb. 91, 230 N.W.2d 213 (1975), in which the guardianship 
of an orphan, Todd Allen La Velle, was contested between Todd's 
aunt and uncle and Todd's sister. Todd's father left a will that 
contained a testamentary appointment of Todd's aunt and uncle 
as his guardians. The Shaners rely, in this case, upon our state
ment in that opinion that "[t]he testamentary appointment of 
[Todd's aunt and uncle] as Todd's guardians cannot be ignored.
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Todd's father was obviously concerned for his welfare and was 
in the best position to act in Todd's best interests. He knew inti
mately both the [aunt and uncle] and [Todd's sister]." Id. at 93, 
230 N.W.2d at 216.  

The Shaners' reliance on La Velle is unavailing for two reasons.  
First, our decision in La Velle was based upon law that preceded 
Nebraska's adoption of the Uniform Probate Code. Thus, the in
stant case is controlled by statutory provisions that were not in 
effect when La Velle was litigated. Second, the Shaners fail to note 
our conclusion in La Velle that "[iut is generally held that [a testa
mentary appointment of a guardian] will be upheld unless the best 
interests of the child require otherwise." (Emphasis supplied.) 194 
Neb. at 93, 230 N.W.2d at 216. As explained above, this standard 
is consistent with that imposed by current Nebraska law.  

The Shaners also argue that a testamentary guardian is entitled 
to the same presumptions given a natural or adoptive parent in 
proceedings for termination of parental rights, or over more dis
tant relatives or nonrelatives in guardianship proceedings. This 
contention is meritless. We recently discussed the principle of 
parental preference, in the context of a guardianship proceeding, 
in In re Guardianship of D.J., ante p. 239, 682 N.W.2d 238 
(2004). We stated that the principle of parental preference pro
vides that a court may not properly deprive a biological or adop
tive parent of the custody of a minor child unless it is affirma
tively shown that such parent is unfit to perform the duties 
imposed by the relationship or has forfeited that right. Id.  

However, we explained that the primary justification for the 
parental preference principle is based upon constitutional consid
erations. Parents and their children have a recognized unique and 
legal interest in, and a constitutionally protected right to, com
panionship and care as a consequence of the parent-child rela
tionship-a relationship that in the absence of parental unfitness 
or a compelling state interest, is entitled to protection from intru
sion. Id., citing Uhing v. Uhing, 241 Neb. 368, 488 N.W.2d 366 
(1992). We also noted that in addition to those constitutional con
siderations, in custody disputes between a parent and nonparent, 
courts turn to the parental preference principle because the best 
interests standard, taken to its logical conclusion, would place the
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minor children of all but the "worthiest" members of society in 
jeopardy of a custody challenge. Id. We concluded that 

unless it has been affirmatively shown that a biological or 
adoptive parent is unfit or has forfeited his or her right to 
custody, the U.S. Constitution and sound public policy pro
tect a parent's right to custody of his or her child. While the 
best interests of the child remain the lodestar of child cus
tody disputes, a parent's superior right to custody must be 
given its due regard, and absent its negation, a parent retains 
the right to custody over his or her child.  

In re Guardianship of D.J., ante at 247-48, 682 N.W.2d at 245.  
[6] However, the concerns we articulated in In re Guardianship 

of D.J. are limited to disputes in which a natural parent's right to 
custody is directly implicated. Where a parent's constitutionally 
protected relationship with a child is not at issue, both public pol
icy and the Nebraska statutes require the case to be determined by 
reference to the "paramount concern" in child custody dis
putes-the best interests of the child. See id. at 243, 682 N.W.2d 
at 243.  

APPOINTMENT OF RIGGINSES AS GUARDIANS 
Having concluded that the county court acted correctly in 

applying the standard of the best interests of the children, with
out affording the Shaners a presumption based upon Jeff's tes
tamentary appointment, resolution of the Shaners' first and most 
important assignment of error requires us to determine if the 
court erred in finding that the best interests of the children were 
served by appointing the Rigginses as guardians. Specifically, 
we must determine if the court's decision is supported by com
petent evidence.  

[7] In this regard, we note, as did the county court, that where 
a defendant in a civil case refuses to testify on the ground that the 
evidence may incriminate him or her, the trier of fact may draw an 
adverse inference from the refusal. See Wilson v. Misko, 244 Neb.  
526, 508 N.W.2d 238 (1993). See, also, Baxter v. Palmigiano, 425 
U.S. 308, 96 S. Ct. 1551, 47 L. Ed. 2d 810 (1976). Given the rec
ord before us, we conclude that the county court's decision is sup
ported by competent evidence. The record contains substantial evi
dence showing that the children are thriving in the Rigginses' care,
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and this evidence alone would suffice to support the county court's 
decision. But the record also contains, as the court stated, evidence 
which raises unsettling questions about the Shaners' fitness to 
serve as guardians for the children, and this evidence also supports 
the county court's decision.  

Considering the evidence set forth above, the appropriate legal 
principles, and our standard of review, we conclude that the rec
ord contains competent evidence supporting the county court's 
determination that the best interests of V.B. and S.B. were served 
by appointing the Rigginses to serve as guardians for the chil
dren. The Shaners' first assignment of error is without merit.  

EVIDENTIARY ISSUES 

[8,9] The Shaners' next three assignments of error concern 
evidentiary rulings made by the county court. First, the Shaners 
argue that the county court erred by applying a "broad eviden
tiary standard" to the proceedings, including the admission of 
hearsay. The Shaners claim that "[ilt is clear from reviewing the 
entire record in this case that hearsay evidence abounded." Brief 
for appellants at 28. However, in support of this argument, the 
Shaners identify only two instances in the record that they con
tend were hearsay. Consequently, we will consider the Shaners' 
objections in only those two instances. In order that assignments 
of error concerning the admission or rejection of evidence may 
be considered, an appellate court requires that appropriate refer
ences be made to the specific evidence against which an ob
jection is urged. State v. Cox, 231 Neb. 495, 437 N.W.2d 134 
(1989). It is not the function of an appellate court to scour the 
record looking for unidentified evidentiary errors. See State v.  
Davlin, 263 Neb. 283, 639 N.W.2d 631 (2002).  

The first identified instance of hearsay is contained in the fol
lowing colloquy, from the direct examination of the school social 
worker: 

[Rigginses' counsel:] Does [V.B.] appear to you to be 
happy? 

[School social worker:] She appears to me to be torn.  
Q Okay. And what do you mean by that? 
A Well, I think given the situation and the custody issues 

that are going on, I think she feels like there are a lot of
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feelings that she can't express. I think she's got a lot of 
fears. I think she likes living with her grandparents. I know 
she does. She tells me that so 

[Shaners' counsel]: Objection. Hearsay.  
THE COURT: Well, the rules are broad in this kind of a 

suit. Overruled. I'll receive the answer.  
Q Does [V.B.] appear to you to be healthy? 
A Healthy, yes.  

[10] Plainly, the Shaners were not prejudiced by the overruling 
of their objection. To constitute reversible error in a civil case, the 
wrongful admission of evidence must unfairly prejudice a sub
stantial right of a litigant complaining about evidence admitted.  
Blue Valley Co-op v. National Farmers Org., 257 Neb. 751, 600 
N.W.2d 786 (1999). Here, while the Shaners' objection was over
ruled, the social worker never finished the statement to which the 
Shaners were objecting. Consequently, the testimony to which the 
objection was directed is not in evidence, despite the unfavorable 
ruling from the court.  

The other instance identified by the Shaners occurred during 
the direct examination of Doetker, who was discussing his inves
tigation into Jeff's death upon Doetker's arrival at the motel.  

[Rigginses' counsel:] What did you do after arriving 
there? 

[Doetker:] Basically I was briefed on what occurred there.  
The receptionist had told me that 

[Shaners' counsel]: Objection. Hearsay.  
THE COURT: Well, I'm gonna overrule the objection.  

Rules of Evidence are very broad in this kind of a case. It's 
overruled. You may answer.  

[Doetker:] The investigation showed that [an individual] 
checked into Room Number 203 approximately 3 p.m. on 
February 25th, 2001. And that a gentleman by the name of 
Jeff [B.] then came to that hotel at approximately 10 p.m.  
that evening.  

[11] This colloquy again fails to demonstrate any prejudice to 
the Shaners. The only potentially prejudicial information con
tained in Doetker's statement was that Jeff arrived at the motel-a 
fact which was established continuously throughout the record.  
Evidence objected to which is substantially similar to evidence
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admitted without objection results in no prejudicial error. In re 
Interest of Natasha H. & Sierra H., 258 Neb. 131, 602 N.W.2d 
439 (1999). Because neither of the hearsay objections identified 
by the Shaners resulted in prejudice to them, we reject their sec
ond assignment of error.  

Next, the Shaners assign that the county court erred in admit
ting evidence regarding the deaths of Jeff and Jamie, which evi
dence the Shaners argue was irrelevant. However, the record con
tains very little evidence regarding Jamie's death and reveals 
nothing that would be prejudicial to the Shaners. The Shaners' 
argument on appeal is based on the evidence of Jeff's death and 
George's possible involvement in Jeff's death and its aftermath.  

We simply reject the Shaners' argument that evidence of Jeff's 
death was irrelevant to the issues to be decided in these proceed
ings. The county court inferred "very disturbing conclusions" 
from George's repeated reliance on the Fifth Amendment. Those 
inferences were within the court's discretion and reflected on 
George's fitness to serve as guardian. It is difficult to conclude 
that evidence directly bearing on a guardian's general obedience 
to the law, and specific involvement in the death of his wards' 
father, is not relevant to his fitness to continue in the role of guard
ian. It was certainly not an abuse of discretion for the county court 
to conclude that such evidence was relevant. The Shaners' third 
assignment of error is without merit.  

[12] Finally, the Shaners argue that the county court erred in 
allowing Blankenau to testify because she was belatedly dis
closed as a witness. Generally, the control of discovery is a mat
ter for judicial discretion. Gallner v. Hoffman, 264 Neb. 995, 653 
N.W.2d 838 (2002). Here, the court exercised its discretion by 
granting the Shaners' request to withhold their rest until they 
could obtain rebuttal testimony. This was, as reflected above, 
specifically requested by the Shaners in their objection and 
motion in limine.  

[13] A party cannot complain of error which that party has 
invited the court to commit. Medlock v. Medlock, 263 Neb. 666, 
642 N.W.2d 113 (2002). In this case, the Shaners asked the court 
to exclude Blankenau's testimony or, in the alternative, allow 
them time to obtain a rebuttal witness. The court chose the latter, 
but the Shaners did not present a witness to rebut Blankenau's
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testimony. In short, the court gave the Shaners what they re
quested in their objection and motion, and the Shaners cannot 
complain about that ruling on appeal.  

VISITATION 

[14] The Shaners' fifth and sixth assignments of error are 
directed at the county court's termination of the Shaners' visita
tion. Their fifth assignment of error, however, is moot. A moot 
case is one which seeks to determine a question which does not 
rest upon existing facts or rights, in which the issues presented 
are no longer alive. State on behalf of Pathammavong v.  
Pathammavong, ante p. 1, 679 N.W.2d 749 (2004). The Shaners 
complain that the temporary termination of their visitation at the 
conclusion of trial was ordered without notice to the parties and 
violated their right to due process. However, the issue of whether 
the temporary order was issued in error was relevant only from 
the time that it was ordered until it was replaced by the county 
court's permanent order. Therefore, any issue relating to the tem
porary order is moot and need not be addressed in order to 
resolve this appeal. See id.  

[15,16] The Shaners also argue that the court erred in perma
nently terminating their visitation. However, we conclude that 
the court's order is supported by competent evidence. The best 
interests of the children are the primary and paramount consider
ations in determining and modifying visitation rights. Fine v.  
Fine, 261 Neb. 836, 626 N.W.2d 526 (2001). The Shaners are not 
related to V.B. and S.B. and have no legal right to visitation. Cf.  
Pier v. Bolles, 257 Neb. 120, 596 N.W.2d 1 (1999). The record 
suggests that the children did not like visiting with the Shaners 
and were fearful of them, and that the instability associated with 
visitation was negatively affecting them. The need for a stable 
home environment free of unsettling influences is one of the fac
tors to be considered in determining reasonable visitation rights.  
Fine, supra. The record also demonstrates hostility between the 
parties and disagreements over visitation prior to trial which 
required the court's intervention to resolve. Given these facts, we 
cannot say that the county court erred in concluding that the best 
interests of the children would not be served by continuing the 
Shaners' visitation schedule with the children.
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REMAINING ASSIGNMENTS OF ERROR 

We have considered the Shaners' two remaining assignments of 
error regarding the court's overruling of their motion for directed 
verdict and the potential award of attorney fees, and find each 
assignment of error to be without merit.  

CONCLUSION 
The county court correctly concluded that in proceedings to 

remove a testamentary guardian of a minor, the appropriate stan
dard is the best interests of the minor. The court's finding that the 
best interests of V.B. and S.B. were served by appointing the 
Rigginses to serve as guardians is supported by competent evi
dence, and the court did not commit reversible error in its evi
dentiary rulings or in terminating the Shaners' visitation. The 
county court's judgment is affirmed.  

AFFIRMED.  

HENDRY, C.J., not participating.  

STATE OF NEBRASKA, APPELLEE, V.  

CLIFFORD WISINSKI, APPELLANT.  

688 N.W.2d 586 

Filed November 5, 2004. No. S-03-467.  

1. Rules of Evidence: Appeal and Error. In proceedings where the Nebraska Evidence 
Rules apply, the admissibility of evidence is controlled by the Nebraska Evidence 
Rules; judicial discretion is involved only when the rules make such discretion a fac
tor in determining admissibility. Where the Nebraska Evidence Rules commit the evi
dentiary question at issue to the discretion of the trial court, the admissibility of evi
dence is reviewed for an abuse of discretion.  

2. Rules of Evidence: Other Acts. The admissibility of evidence under Neb. Evid. R.  
404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995), must be determined upon the 
facts of each case and is within the discretion of the trial court.  

3. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law.  

4. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of 
erroneous jury instructions, the appellant has the burden to show that the questioned 
instructions were prejudicial or otherwise adversely affected a substantial right of 
the appellant.  

5. _ : _ : . To establish reversible error from a court's refusal to give a 

requested instruction, an appellant has the burden to show that (1) the tendered
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instruction is a correct statement of the law, (2) the tendered instruction is warranted 
by the evidence, and (3) the appellant was prejudiced by the court's refusal to give the 
tendered instruction.  

6. Rules of Evidence: Other Acts. Bad acts that form the factual setting of the crime in 
issue or that form an integral part of the crime charged are not part of the coverage 
under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995).  

7. Indictments and Informations: Aiding and Abetting: Jury Instructions. An aiding 
and abetting instruction is proper where warranted by the evidence, notwithstanding 
the fact that the information charging the defendant does not contain specific aiding 
and abetting language.  

Petition for further review from the Nebraska Court of 
Appeals, IRWIN, Chief Judge, and SIEVERS and INBODY, Judges, on 
appeal thereto from the District Court for Sarpy County, GEORGE 
A. THOMPSON, Judge. Judgment of Court of Appeals affirmed.  

Patrick J. Boylan, Deputy Sarpy County Public Defender, for 
appellant.  

Jon Bruning, Attorney General, and Jeffrey J. Lux for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

Clifford Wisinski was convicted in the district court for Sarpy 
County of burglary and of theft by unlawful taking of more than 
$1,500. Wisinski appealed to the Nebraska Court of Appeals and 
assigned errors regarding evidentiary rulings, sufficiency of the 
evidence, and jury instructions. The Court of Appeals affirmed 
Wisinski's convictions and sentences. State v. Wisinski, 12 Neb.  
App. 549, 680 N.W.2d 205 (2004). We granted Wisinski's peti
tion for further review. We affirm the Court of Appeals' decision.  

STATEMENT OF FACTS 
The facts of the underlying case were described in the Court 

of Appeals' opinion as follows: 
On January 31, .2002, Thomas Szynskie and Jana 

Szynskie went on vacation to Oklahoma. Jana left a key at 
the home of her friend, Wendy Womochil, with instructions 
for Womochil to care for Jana's pets while the Szynskies
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were away. Womochil was not present at her home when 
Jana left her key, but Womochil's friend, Debra Holub, was 
present.  

Holub contacted a friend, Clesson Wright, and told him 
about the key Jana had left at Womochil's home. Wright 
then contacted his friend, Wisinski. According to the testi
mony of Wright, Wisinski came over to Womochil's home 
and Wright, Wisinski, and Holub discussed using Jana's 
key in order to "look for some stuff to take out." Wright tes
tified that he did not have a vehicle and that he had con
tacted Wisinski because Wisinski did have a vehicle.  

The following morning, Wright went over to the 
Szynskies' home and entered using the key Jana had left at 
Womochil's house. Wright testified that upon arriving, he 
removed his boots by the door so as not to track snow or 
slush into the house and proceeded to feed the Szynskies' 
cats. Wisinski then arrived and knocked on the door; Wright 
let Wisinski in. The two men then proceeded to take numer
ous items from the home, loading them first into the garage 
so that the items could be loaded into Wisinski's vehicle all 
at once.  

While Wright and Wisinski were looking through the 
house and loading items into the garage, the telephone rang 
several times. Wright answered the telephone each time, 
told the callers that Thomas was out of town, and wrote 
down their telephone numbers. At trial, Wright stated that he 
answered the telephone at Wisinski's instructions, "You bet
ter answer that. It might be one of the neighbors." Wright 
also testified that Wisinski took a snowblower and removed 
the snow from in front of the house and from the driveway.  
Wisinski told Wright that he did so "[t]o make it look like 
we're supposed to be there, a strange car in the driveway." 

Wright testified that he and Wisinski then loaded all of 
the items from the garage into the back of Wisinski's vehi
cle and took them to a friend's home in North Omaha. After 
unloading the items, they went to a bank. Wright testified 
that Wisinski had taken a checkbook from the Szynskies' 
home and that he and Wisinski unsuccessfully attempted to 
cash a check from that checkbook which they had written to
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"Melvin Roach." (Wisinski was later found using an identi
fication card with the name "Melvin Roach" on it.) Wright 
and Wisinski then returned to the Szynskies' home and took 
some additional items, which they took to Wisinski's home.  

The Szynskies returned home early from vacation upon 
the news that their house had been broken into. An investi
gation ensued. On February 13, 2002, Wisinski was appre
hended in a red truck by police. Located in that truck were 
some of the items identified as stolen by the Szynskies, 
including a printer containing some business stationery im
printed with the name of Thomas' business.  

At trial, Wisinski was found guilty of burglary and theft 
by unlawful taking, more than $1,500. Wisinski moved for a 
new trial. The trial court sentenced Wisinski to 3 to 10 years' 
imprisonment on each count, to be served concurrently. The 
trial court also denied Wisinski's motion for new trial.  

State v. Wisinski, 12 Neb. App. 549, 553-54, 680 N.W.2d 205, 
212 (2004).  

Wisinski appealed to the Court of Appeals and asserted that the 
district court erred in (1) granting the State's request for a hear
ing pursuant to Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404 
(Reissue 1995), when the State had not articulated a proper pur
pose for which it offered evidence regarding the circumstances of 
Wisinski's apprehension; (2) admitting evidence of value of prop
erty over various objections; (3) failing to grant Wisinski's motion 
to dismiss because of allegedly insufficient evidence; (4) failing 
to give certain jury instructions; (5) giving an aiding and abetting 
instruction when the information charging Wisinski did not in
clude aiding and abetting language; and (6) hearing Wisinski's 
motion for new trial after, rather than before, sentencing.  

The Court of Appeals rejected each of Wisinski's assignments 
of error and concluded that (1) regarding the rule 404 assignment 
of error, the district court had properly determined that the evi
dence at issue was evidence of events inextricably intertwined with 
the charged crime and was not rule 404 evidence of other crimes; 
(2) Wisinski failed to argue his assignment of error regarding ad
mission of evidence of value of property; (3) there was sufficient 
evidence to support the convictions; (4) the district court did not 
err in refusing the jury instructions urged by Wisinski; (5) the
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evidence supported the aiding -and abetting instruction, and 
Wisinski need not have been charged with aiding and abetting in 
order for the jury to receive an aiding and abetting jury instruction; 
and (6) Wisinski suffered no prejudice from the timing of the 
court's ruling on his motion for new trial. The Court of Appeals 
affirmed Wisinski's convictions and sentences. We granted 
Wisinski's petition for further review.  

ASSIGNMENTS OF ERROR 
On further review, Wisinski asserts that the Court of Appeals 

erred in (1) affirming the district court's determination that the 
evidence regarding the circumstances surrounding his apprehen
sion was not rule 404 evidence of other crimes and affirming the 
district court's refusal to give a limiting instruction with respect to 
such evidence; (2) affirming the district court's giving of an aid
ing and abetting instruction when the information did not contain 
aiding and abetting language; and (3) affirming the district court's 
refusal to give Wisinski's requested jury instructions regarding 
voluntariness of statements, determination of value of property 
taken, and accomplice testimony.  

STANDARDS OF REVIEW 
[1,2] In proceedings where the Nebraska Evidence Rules 

apply, the admissibility of evidence is controlled by the Nebraska 
Evidence Rules; judicial discretion is involved only when the 
rules make such discretion a factor in determining admissibility.  
State v. Harris, 263 Neb. 331, 640 N.W.2d 24 (2002). Where the 
Nebraska Evidence Rules commit the evidentiary question at 
issue to the discretion of the trial court, the admissibility of evi
dence is reviewed for an abuse of discretion. Id. The admissibility 
of evidence under rule 404(2), § 27-404(2), must be determined 
upon the facts of each case and is within the discretion of the trial 
court. Id.  

[3-5] Whether jury instructions given by a trial court are correct 
is a question of law. State v. Mowell, 267 Neb. 83, 672 N.W.2d 389 
(2003). In an appeal based on a claim of erroneous jury instruc
tions, the appellant has the burden to show that the questioned 
instructions were prejudicial or otherwise adversely affected a 
substantial right of the appellant. Id. To establish reversible error 
from a court's refusal to give a requested instruction, an appellant
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has the burden to show that (1) the tendered instruction is a correct 
statement of the law, (2) the tendered instruction is warranted by 
the evidence, and (3) the appellant was prejudiced by the court's 
refusal to give the tendered instruction. Id.  

ANALYSIS 
Alleged Rule 404 Evidence.  

Wisinski asserts that the Court of Appeals erred in affirming 
the district court's determination that certain evidence was not 
evidence of other crimes subject to rule 404. Wisinski claims that 
because of such determination, the district court erred when it 
did not require the State to articulate a proper purpose for admit
ting the evidence under rule 404 and did not give the jury a lim
iting instruction with respect to the evidence. We conclude that 
the district court did not err in determining that the evidence at 
issue was not rule 404 evidence and that the Court of Appeals did 
not err in affirming such determination.  

Rule 404(2) provides: 
Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident.  

Prior to trial, the State filed a motion to admit evidence under 
rule 404. The State sought admission of evidence it described as 

[e]vidence that on or about February 12, 2002, approxi
mately ten days after the reported burglary, [Wisinski] was 
apprehended by Omaha police in a vehicle. After the owner 
of the vehicle recovered it, he noticed in it meat in coolers 
and a computer printer with paper bearing the name 
Guaranteed Roofing. Meat and a printer were reported 
taken in the burglary, and Guaranteed Roofing is the name 
of victim's business.  

The State asserted that the evidence was admissible to show 
proof of motive, intent, plan, and identity.  

At the rule 404 hearing, the court expressed doubt whether the 
evidence was rule 404 evidence and asked the State whether it 
was "just circumstantial evidence of a crime that was commit
ted." The State replied that the evidence could be viewed as the



268 NEBRASKA REPORTS

court suggested but that it had filed the rule 404 motion "in an 
abundance of caution." At the hearing, the State presented the 
testimony of witnesses, including three police officers who were 
involved in apprehending Wisinski. They generally testified 
regarding the circumstances under which they apprehended 
Wisinski, including descriptions of the truck he was driving and 
its contents; however, they did not testify regarding the reason 
they stopped the truck nor did they say they stopped the truck 
because it was stolen.  

The State also presented the testimony of Leland Marsh, the 
owner of the truck in which Wisinski was apprehended. Marsh 
testified that the truck had been reported stolen and that the truck 
had been recovered by the Omaha Police Department. He further 
testified that when the truck was returned to him, it was filled with 
various items, including meat in coolers and a computer printer 
with paper bearing the name "Guaranteed Roofing." Marsh testi
fied that these items did not belong to him.  

The record in the present case does not appear to contain an 
explicit ruling on the rule 404 motion. However, the officers and 
Marsh gave substantially the same testimony at trial, and the court 
overruled Wisinski's relevance objections to such testimony. The 
court also refused to give Wisinski's proposed limiting instruction 
regarding such evidence. The Court of Appeals stated in its opin
ion that the trial court appeared by its statements and actions to 
have determined that the evidence was not rule 404 evidence, and 
it reviewed the court's rulings on this basis. State v. Wisinski, 12 
Neb. App. 549, 680 N.W.2d 205 (2004). We agree with the Court 
of Appeals' assessment of the record.  

[6] The Court of Appeals concluded that the evidence at issue 
was not rule 404 evidence and that the district court thus did not 
err in refusing to treat the evidence as such. We agree with the 
Court of Appeals' conclusion. The Court of Appeals cited our 
decision in State v. Aguilar, 264 Neb. 899, 909, 652 N.W.2d 894, 
903 (2002), in which we stated, "Bad acts that form the factual 
setting of the crime in issue or that form an integral part of the 
crime charged are not part of rule 404(2) coverage." (Citing U.S.  
v. Heidebur, 122 F.3d 577 (8th Cir. 1997).) The Court of Appeals 
also cited its decision in State v. Powers, 10 Neb. App. 256, 634 
N.W.2d 1 (2001), disapproved on other grounds, State v. Smith,
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267 Neb. 917, 678 N.W.2d 733 (2004). In Powers, the Court of 
Appeals stated: 

Prior conduct which is inextricably intertwined with the 
charged crime is not considered extrinsic evidence of other 
crimes or bad acts and rule 404 does not apply. See, U.S. v.  
O'Dell[, 204 F.3d 829 (8th Cir. 2000)]; U.S. v. Luna[, 94 
F.3d 1156 (8th Cir. 1996)]; U.S. v. Tate[, 821 F.2d 1328 
(8th Cir. 1987)]. The Eighth Circuit has held: "'[W]here 
evidence of other crimes is "so blended or connected, with 
the one[s] on trial as that proof of one incidentally involves 
the other[s]; or explains the circumstances; or tends logi
cally to prove any element of the crime charged," it is 
admissible as an integral part of the immediate context of 
the crime charged. When the other crimes evidence is so 
integrated, it is not extrinsic and therefore not governed by 
Rule 404(b).'" U.S. v. Phelps, 168 F.3d [1048,] 1057-58 
[(8th Cir. 1999)], quoting U.S. v. Swinton, 75 F.3d 374 (8th 
Cir. 1996). See, also, U.S. v. Luna, supra; [additional cita
tions omitted]. As such, prior conduct that forms the fac
tual setting of the crime is not rendered inadmissible by 
rule 404. U.S. v. Phelps, supra; [additional citations omit
ted]. The State is entitled to present a coherent picture of 
the facts of the crime charged, and evidence of prior con
duct that forms an integral part of the crime charged is not 
rendered inadmissible under rule 404 merely because the 
acts are criminal in their own right, but have not been 
charged. U.S. v. Williams[, 95 F.3d 723 (8th Cir. 1996)]. A 
court does not err in finding rule 404 inapplicable and in 
accepting prior conduct evidence where the prior conduct 
evidence is so closely intertwined with the charged crime 
that the evidence completes the story or provides a total 
picture of the charged crime. See U.S. v. Forcelle[, 86 F.3d 
838 (8th Cir. 1996)].  

10 Neb. App. at 262, 634 N.W.2d at 7-8.  
Evaluating the evidence at issue in this case under these stan

dards, the Court of Appeals noted that the police officers' testi
mony was foundational for establishing that Wisinski was in pos
session of the property he was charged with having stolen and
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that Marsh's testimony that his truck had been stolen and that he 
did not own the items found in it when it was recovered helped 
establish that the property was stolen. The Court of Appeals con
cluded that such information was integral to the State's case and 
that therefore, it was not rule 404 evidence. The Court of Appeals 
noted that the State presented no direct evidence that Wisinski 
had stolen the truck and that therefore, no bad act evidence sub
ject to rule 404 was presented. The Court of Appeals further 
stated that to the extent such evidence could have been construed 
as rule 404 evidence, its admission was harmless.  

We agree with the authority cited by the Court of Appeals and 
with its conclusions with respect to the district court's rulings on 
this issue. Rule 404 was inapplicable to the evidence to which 
Wisinski objects. We therefore find no merit to Wisinski's assign
ments of error with respect to rule 404 evidence.  

Aiding and Abetting Instruction.  
Wisinski also asserts that the Court of Appeals erred in affirm

ing the district court's decision to give an aiding and abetting 
instruction. Wisinski argues that the instruction was not appro
priate because the information charging him with the crimes of 
which he was convicted did not contain aiding and abetting lan
guage and because the evidence did not support the instruction.  
We reject Wisinski's argument.  

[7] As the Court of Appeals correctly noted, the common-law 
distinction between principal and aider or abettor has been abol
ished. Referring to the aiding and abetting statute, Neb. Rev. Stat.  
§ 28-206 (Reissue 1995), and our prior case law, we recently held 
that "notwithstanding the fact that the information charging the 
defendant does not contain specific aiding and abetting language, 
an aiding and abetting instruction is proper where warranted by 
the evidence." State v. Contreras, post p. 797, 803, 688 N.W.2d 
580, 585 (2004). In the present case, we determine that the district 
court and thus the Court of Appeals did not err in concluding that 
the evidence warranted an aiding and abetting instruction. Based 
on our reasoning in Contreras, the district court did not err in giv
ing the instruction despite the fact that the information did not 
contain aiding and abetting language, and the Court of Appeals 
did not err in affirming the giving of the instruction.
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Other Assigned Errors.  
Wisinski generally asserts on further review that the Court of 

Appeals erred in affirming the district court's refusal to give 
requested jury instructions. Wisinski argued to the Court of 
Appeals that the district court erred in refusing to give his pro
posed instructions regarding (1) a specific finding as to the value 
of the property stolen, (2) accomplice testimony, and (3) the vol
untariness of his statements to police. Wisinski provides no 
additional argument with respect to these issues on further 
review, and we find no error in the Court of Appeals' disposition 
of these issues.  

CONCLUSION 
We conclude that the Court of Appeals did not err in affirming 

the district court's determination that certain evidence was not 
rule 404 evidence, the district court's giving of an aiding and 
abetting instruction, and the district court's refusal to give other 
requested instructions. We therefore affirm the Court of Appeals' 
decision affirming Wisinski's convictions and sentences.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

DAVID R. WACKER, APPELLANT.  

688 N.W.2d 357 

Filed November 5, 2004. No. S-03-1196.  

1. Judgments: Appeal and Error. When dispositive issues on appeal present questions 

of law, an appellate court has an obligation to reach an independent conclusion irre

spective of the decision made by the court below.  

2. Plea Bargains. Pure plea agreements involve a suspect who has been apprehended for 

allegedly committing a crime and, rather than face the prospects of an extended trial 

and a punishment of undetermined severity if convicted, decides to plead guilty to 

charges mutually acceptable to him or her and the prosecutor.  

3. Criminal Law: Words and Phrases. A cooperation agreement arises when the State 

agrees to limit the prosecution in some manner in consideration for the defendant's 

cooperation.  
4. Constitutional Law: Due Process. The principle for enforcing a cooperation agree

ment arises under the Due Process Clause of the 14th Amendment.  

5. Criminal Law: Equity. Cooperation agreements are enforceable on equitable 

grounds if (1) the agreement was made; (2) the defendant has performed whatever
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the defendant promised to perform; and (3) in performing, the defendant acted to his 
or her detriment or prejudice.  

6. Self-Incrimination. Providing self-incriminating information can constitute detri
mental reliance.  

7. Due Process: Police Officers and Sheriffs: Confessions. When a promise is made 
by police to an individual, in exchange for a confession, the standards of substantive 
due process prohibit the State from reneging on the bargain.  

Appeal from the District Court for Box Butte County: BRIAN 

SILVERMAN, Judge. Conviction and sentence vacated, and cause 
remanded for a new trial.  

Bell Island, of Island, Huff & Nichols, P.C., L.L.O., for 
appellant.  

Jon Bruning, Attorney General, and Kimberly A. Klein for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
David R. Wacker appeals his conviction and sentence for 

manslaughter resulting from a motor vehicle accident. A police 
officer told Wacker that the county attorney would charge him 
with motor vehicle homicide instead of manslaughter if he admit
ted to driving the vehicle. He admitted to driving the vehicle, but 
the State reneged on the agreement. Wacker moved to compel the 
State to amend the charge to motor vehicle homicide in accord
ance with the agreement. The district court denied the motion to 
amend. We conclude that the officer, after speaking to the county 
attorney, entered into a cooperation agreement and that the State 
is bound by the agreement. Accordingly, we vacate Wacker's con
viction and sentence and remand the cause for a new trial on the 
charge of motor vehicle homicide.  

BACKGROUND 
On September 13, 2001, Wacker drank three or four beers while 

driving around with Nathan Curtis and another friend. Wacker, 
who was 19 at the time, was driving a pickup truck registered to 
him, and Curtis was in the passenger seat. Wacker later dropped 
the other friend off.
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Later that night, Wacker called the 911 emergency dispatch 
center and stated that there had been a wreck and that he could 
not find Curtis. A member of the Hemingford Volunteer Fire 
Department responded to the emergency call, and he found 
Wacker lying on the porch at a trailer house and discovered 
Curtis dead in a ditch 20 feet east of Wacker's pickup truck.  

Gordon Downing, a State Patrol officer, assisted in the accident 
investigation and testified that it became "apparent" and "obvi
ous" that alcohol was involved and that Curtis had been thrown 
out of the passenger side of the truck. Two days later, Downing 
interviewed Wacker at the police department. Wacker admitted 
that he and Curtis had been drinking the night of the accident but 
denied that he was driving.  

Almost 17 months later, on February 11, 2003, Downing 
obtained an arrest warrant for Wacker. In an interview on that 
date, Downing spoke to Wacker about the possible charges that 
could be filed. Downing's taped conversation with Wacker reveals 
that when he discussed the charges with Wacker, he immediately 
stressed that Wacker was initially charged with manslaughter 
instead of motor vehicle homicide. Downing then described the 
differences between manslaughter and motor vehicle homicide.  
He stressed that each was a different class of felony and that 
manslaughter required a minimum of I year in the state peniten
tiary, while motor vehicle homicide did not carry a minimum 
penalty. He stated that under motor vehicle homicide, "you get 
probation, you usually get 3 days in jail . . . whatever the judge 
decides." He stated that the county attorney chose to charge 
Wacker with manslaughter because it meant he would spend a 
year in "the pen." 

Downing then told Wacker that according to the county attor
ney, "right now she's told me the ball's in your court." He also told 
Wacker that "she's willing to charge you with motor vehicle homi
cide, but you haven't been honest with us." He then repeated that 
"it's up to you, the ball's in your court [as to] what you're charged 
with." Downing then repeated the penalties for manslaughter and 
motor vehicle homicide. After some discussion about bond and 
whether Wacker wanted to talk to an attorney, the discussion 
returned to the difference in penalties and the ease of proving 
either manslaughter or motor vehicle homicide, with the emphasis
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on how easy it would be to prove. Downing stated, "[M]anslaugh
ter is going to be a slam dunk for us." Downing then stated: 

I'm just telling you what you're looking at. I feel like that's 
about the fairest thing I can do, [be]cause I wouldn't want 
to be in your shoes, and if I was, I would want to know what 
I was looking at. [Be]cause certainly the county attorney 
could just charge you with manslaughter and say tough 
crap, [Wacker] can just deal with it, he gets a year in the 
pen-too bad, you know? But that's a year east, you know, 
even if you get sentenced to time for motor vehicle homi
cide, it's gonna probably going to be less than a year. If it's 
less than a year, you're gonna be in a lock [remainder of 
word unintelligible] in Box Butte County jail, and I cer
tainly would rather be in Box Butte County jail than in the 
state pen for something like this. Because at least you're 
close to family; you can have visitors. If you're in Lincoln, 
uh, it's a long drive.  

Downing then asked if Wacker wanted to talk, and Wacker 
stated that he would. Wacker admitted that he had been driving 
and stated that he had lied earlier because he was "scared shit
less." He provided some details about the accident and how he 
was driving, and he addressed some of Downing's theories about 
how he had lost control of the vehicle. He also admitted that he 
had consumed three or four beers and confirmed that Curtis had 
not driven the vehicle the night of the accident. At the end of the 
conversation, Downing asked Wacker to repeat again that Wacker 
was the driver, and Downing said that he would call the county 
attorney and tell her that Wacker was the driver. At that point, 
after getting Wacker's confession, Downing started hedging his 
comments; he told Wacker that he did not want to pressure him 
because it was the county attorney's decision what to charge him 
with. Wacker repeated that he was the driver, and Downing then 
told him that he would tell the county attorney that Wacker had 
told the truth. Downing then stated that he did not know what the 
county attorney was going to do, but that he would tell her, and 
that she "told me she would go with a motor vehicle homicide 
charge." During the interview, Downing also discussed the previ
ous county attorney, but the tape-recorded statement makes it 
clear that the earlier discussion about charges for motor vehicle
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homicide was in reference to a discussion with the current county 
attorney. The words "plead guilty" were never brought up in the 
conversation between Downing and Wacker.  

The information filed on March 7, 2003, charged Wacker with 
manslaughter instead of motor vehicle homicide. Before trial, he 
moved to compel the State to amend the charge, alleging that he 
entered into a cooperation agreement with the State under which 
he would be charged with motor vehicle homicide if he told the 
truth and that the State failed to honor the agreement. At a pre
trial hearing on the motion to compel amendment to the charge, 
Downing testified that before obtaining the warrant, he discussed 
possible charges with the county attorney, who stated that if 
Wacker admitted everything, was honest, and pleaded guilty, she 
would offer felony motor vehicle homicide. But Downing did not 
correctly communicate that offer to Wacker.  

The district court found that the State had offered a plea agree
ment and that Wacker had not pleaded to anything. Citing to 
State v. Howe, 2 Neb. App. 766, 514 N.W.2d 356 (1994), the 
court found that the State's offer was purely for a plea to a lesser 
charge. The court found, however, that Wacker's confession was 
made as the result of a plea offer and suppressed the statements.  
The jury found Wacker guilty, and the court sentenced him to an 
indeterminate term of 24 to 36 months. Wacker appeals.  

ASSIGNMENTS OF ERROR 
Wacker assigns that the district court erred by (1) failing to 

require the State to amend the charge to motor vehicle homicide 
or dismiss the manslaughter charge; (2) overruling a motion to 
suppress seizure of his blood sample; (3) admitting expert testi
mony in the absence of a pretrial hearing under Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 
L. Ed. 2d 469 (1993); (4) allowing Downing to give opinions 
about the cause of the accident, the vehicle's speed, and the dri
ver's identity; (5) finding there was sufficient evidence to convict; 
(6) using his constitutional right to remain silent to enhance the 
sentence; and (7) imposing an excessive sentence.  

STANDARD OF REVIEW 
[1] When dispositive issues on appeal present questions of 

law, an appellate court has an obligation to reach an independent
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conclusion irrespective of the decision made by the court below.  
State v. Thomas, ante p. 570, 685 N.W.2d 69 (2004).  

ANALYSIS 
Wacker argues that he did not agree to a plea agreement. He 

contends that he entered into a cooperation agreement when 
Downing told him that the county attorney agreed-if Wacker 
told the truth-to charge him with motor vehicle homicide 
instead of manslaughter. He argues that a cooperation agreement 
differs from a plea agreement and that the State was bound by the 
terms. The State contends that there was no agreement and that 
even if there was, it was a plea agreement that Wacker breached 
because he never pleaded guilty.  

In discussing plea and cooperation agreements, we have pre
viously stated that we will "'meticulously keep separate and 
apart the subjects of (1) the conferral of immunity, (2) a plea bar
gain, and (3) some other bargain involving something other than 
a plea to a criminal charge.'" State v. Copple, 224 Neb. 672, 687, 
401 N.W.2d 141, 153 (1987), abrogated on other grounds, State 
v. Reynolds, 235 Neb. 662, 457 N.W.2d 405 (1990). We have also 
stressed that "'[t]he legal incidents are different. The procedural 
rules are different. Other than the very general notion of some 
"quid pro quo," the three phenomena are distinct. We only do the 
law a disservice when we heedlessly blur those distinctions.' "Id.  

[2] Pure plea agreements "'involve a suspect who has been 
apprehended for allegedly committing a crime and, rather than 
face the prospects of an extended trial and a punishment of unde
termined severity if convicted, decides to plead guilty to charges 
mutually acceptable to him and the prosecutor.'" State v. Howe, 
2 Neb. App. 766, 772, 514 N.W.2d 356, 361 (1994), quoting 
United States v. Minnesota Min. & Mfg. Co., 551 F.2d 1106 (8th 
Cir. 1977). This differs from formal immunity, which is a cre
ation of statute. See id.  

[3,4] But a cooperation agreement is neither a plea agreement 
nor a grant of immunity. Instead, a cooperation agreement arises 
when the State agrees to limit the prosecution in some manner in 
consideration for the defendant's cooperation. See State v. Howe, 
supra. The principle for enforcing a cooperation agreement arises 
under the Due Process Clause of the 14th Amendment. State v.
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Sturgill, 121 N.C. App. 629, 469 S.E.2d 557 (1996). "Generally, 
'fundamental fairness requires that promises made during plea
bargaining and analogous contexts be respected.' " (Emphasis 
omitted.) Id. at 635, 469 S.E.2d at 561.  

In discussing fundamental fairness regarding enforcement of 
nonstatutory immunity, we have stated: 

"We believe that, as a matter of fair conduct, the government 
ought to be required to honor such an agreement when it 
appears from the record that: (1) an agreement was made; 
(2) the defendant has performed on his side; and (3) the sub
sequent prosecution is directly related to offenses in which 
the defendant, pursuant to the agreement, either assisted 
with the investigation or testified for the government." 

State v. Copple, 224 Neb. at 688, 401 N.W.2d at 153, quoting 
Rowe v. Griffin, 676 F.2d 524 (11th Cir. 1982). We then stated: 

"[Tihe courts have developed a concept of 'nonstatutory' 
immunity whereby the courts will enforce informal or proce
durally flawed grants of immunity on equitable grounds....  
These cases indicate that where the government has entered 
into an agreement with a prospective defendant and the 
defendant has acted to his detriment or prejudice in reliance 
upon the agreement, 'as a matter of fair conduct, the govern
ment ought to be required to honor such an agreement.' " 

Id., quoting United States v. Carpenter, 611 F. Supp. 768 (N.D.  
Ga. 1985). We believe these principles also apply to cooperation 
agreements.  

[5] Applying these principles, the Nebraska Court of Appeals 
determined that "cooperation agreements are enforceable on 
equitable grounds if (1) the agreement was made; (2) the defend
ant has performed whatever the defendant promised to perform; 
and (3) in performing, the defendant acted to his or her detriment 
or prejudice." State v. Howe, 2 Neb. App. at 774, 514 N.W.2d at 
362. We agree.  

WAS AGREEMENT MADE? 

The State argues that either there was no agreement or if there 
was an agreement, it was a plea agreement. We disagree.  

First, we determine that there was an agreement. In its brief, 
the State characterizes the tape as including only the following:
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"Downing told Wacker that he was going to call the county attor
ney and tell her that he had finally been honest, and had admit
ted that he was driving, and that Downing couldn't say what she 
would do, because she was in charge of this thing." Brief for 
appellee at 19. The State then contends that "[a]t no time was 
there ever a promise made to Wacker that he would only be 
charged with motor vehicle homicide." Id. The State argues that 
Wacker's argument "has no basis in reality as reflected by [the 
taped confession]." Id. The State also indicates that Downing's 
statements referred to things said by the previous county attorney 
over a year in the past.  

The State's description of the tape ignores the events leading 
up to Wacker's confession and mischaracterizes the taped con
fession. After discussing the differences between manslaughter 
and motor vehicle homicide, Downing told Wacker that accord
ing to the county attorney, "right now she's told me the ball's in 
your court." He told Wacker that "she's willing to charge you 
with motor vehicle homicide, but you haven't been honest with 
us." He then repeated that "it's up to you, the ball's in your court 
[as to] what you're charged with." The only reasonable construc
tion of these statements is that Wacker controlled whether he 
would be charged with manslaughter or motor vehicle homicide.  
If he confessed, the charge would be motor vehicle homicide; if 
not, then the charge would be manslaughter.  

Furthermore, the discussion was not about a plea. Although the 
record indicates that the county attorney intended Downing to 
offer a plea agreement; a plea is not what Downing offered. The 
words "plea or plead" are not mentioned in the tape. At no time 
did Downing tell Wacker that he would be required to plead guilty 
in exchange for his information. Instead, Downing stated that 
Wacker would be charged with motor vehicle homicide and talked 
about how the State could go about proving the crime at trial.  

Having spoken with the county attorney, Downing had author
ity to enter into an agreement with Wacker. See Butler v. State, 55 
Md. App. 409, 462 A.2d 1230 (1983). Further, courts have 
enforced cooperation agreements of nonprosecution or other con
cessions made by investigative agents without evidence that a 
U.S. Attorney or the Attorney General had delegated to them the 
authority to make such a promise. State v. Sturgill, 121 N.C. App.
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629, 469 S.E.2d 557 (1996), citing United States v. Carillo, 709 
F.2d 35 (9th Cir. 1983), and United States v. Rodman, 519 F.2d 
1058 (1st Cir. 1975). See, also, People v Gallego, 143 Mich. App.  
639, 372 N.W.2d 640 (1985). The preeminent consideration is not 
whether the police have the authority to make the promise, but 
whether the promise was in fact made. State v. Sturgill, supra.  

We conclude that Downing entered into a cooperation agree
ment with Wacker and that Wacker performed by confessing that 
he had been driving the vehicle and by providing information 
about the accident, including information confirming that he had 
been drinking.  

DID WACKER ACT To His DETRIMENT OR PREJUDICE 

AND WHAT IS REMEDY? 

The State does not address whether Wacker acted to his detri
ment or prejudice when performing the agreement. The confes
sion, however, was not used against Wacker at trial. Thus, the 
argument could be made that Wacker was not prejudiced by his 
statements or that suppression is the appropriate remedy for the 
State's breach. We disagree.  

[6] The test is whether "in performing, the defendant acted to 
his or her detriment or prejudice." State v. Howe, 2 Neb. App. 766, 
774, 514 N.W.2d 356, 362 (1994). Providing self-incriminating 
information can constitute detrimental reliance. Id. See State ex 
rel. Fortner v. Urbom, 211 Neb. 309, 318 N.W.2d 286 (1982).  
Some courts have recognized suppression as a remedy or a man
ner in which to return the defendant to the status quo. See, People 
v Gallego, supra; State v. Sturgill, supra; Com. v. Stipetich, 539 
Pa. 428, 652 A.2d 1294 (1995). Here, suppression would be an 
insufficient remedy for the State's breach.  

[71 Had Wacker known that the State's promise would not have 
been kept, it is unlikely he would have given up his constitutional 
right against self-incrimination. "When a promise is made by 
police to an individual, in exchange for a confession, the stan
dards of substantive due process prohibit the State from 'welsh
ing' on the bargain." State v. Sturgill, 121 N.C. App. at 645-46, 
469 S.E.2d at 567. See, also, Rowe v. Griffin, 676 F.2d 524 (11th 
Cir. 1982). In the context of a plea agreement, it has been said that 
a defendant is entitled to specific performance when "'no other
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remedy is appropriate to effectuate the accused's legitimate ex
pectation engendered by the governmental promise.'" People v.  
Macrander, 756 P.2d 356, 361 (Colo. 1988).  

Here, Wacker reasonably expected that by providing informa
tion about the accident-particularly by admitting that he was 
driving the vehicle-that he would not be charged with man
slaughter and instead would be charged with only motor vehicle 
homicide. In anticipating a motor vehicle homicide charge, 
Wacker detrimentally relied upon the promise by providing 
incriminating information. Suppression of the confession could 
not place Wacker back in a position that achieves his legitimate 
expectation.  

Additionally, a confession affects whether a defendant will 
testify. Although Wacker's statement was suppressed, had he 
chosen to testify, he could have possibly been impeached with 
his confession. Thus, the confession, made in reliance on 
Downing's promise of a lesser charge, posed a risk for Wacker 
if he chose to testify at trial. Thus, the statement's suppression 
cannot put Wacker back in the status quo. Although we recog
nize that in some circumstances suppression might cure the 
effects of a broken cooperation agreement, here, we determine 
that it was insufficient.  

We determine that suppression was not sufficient to negate 
Wacker's detrimental reliance on the State's promise and is not 
the appropriate remedy. The State made an agreement with 
Wacker promising that he would be charged with motor vehicle 
homicide in exchange for his confession. Wacker agreed and per
formed in reliance on the promise, and the State breached the 
agreement. Thus, the district court erred when it denied Wacker's 
motion to dismiss or to compel the State to amend the charge. To 
meet Wacker's expectation interest based on his reliance on the 
State's promise, we vacate the manslaughter conviction and sen
tence and remand the cause for a new trial at which Wacker can
not be charged again with manslaughter, but may be charged with 
motor vehicle homicide or a lesser offense. Because we remand 
the cause for a new trial, we do not address Wacker's remaining 
assignments of error.  

CONVICTION AND SENTENCE VACATED, AND 
CAUSE REMANDED FOR A NEW TRIAL.
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1. Appeal and Error. The purpose of appellate review in error proceedings is to pro
vide an authoritative exposition of the law to serve as precedent in future cases. .  

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below.  

3. Aiding and Abetting. The common-law distinction between principal and aider and 
abettor has been abolished; a person who aids, abets, procures, or causes another to 
commit any offense may be prosecuted as if he or she were the principal offender.  

4. Aiding and Abetting: Indictments and Informations: Notice. Given the provi
sions of Neb. Rev. Stat. § 28-206 (Reissue 1995), an information charging a defend
ant with a specific crime gives the defendant adequate notice that he or she may be 
prosecuted for the crime specified or as having aided and abetted the commission of 
the crime specified.  

5. Aiding and Abetting: Indictments and Informations: Jury Instructions. An aid
ing and abetting instruction is proper where warranted by the evidence, notwith
standing the fact that the information charging the defendant does not contain spe
cific aiding and abetting language.  

Appeal from the District Court for Hall County: TERESA K.  
LUTHER, Judge. Exceptions sustained.  
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

In this error proceeding brought by the State pursuant to Neb.  
Rev. Stat. § 29-2315.01 (Supp. 2003), we are primarily asked to 
provide an answer to the question whether it is proper for the trial 
court to include an aiding and abetting instruction in its charge to 
the jury where the charging document does not specifically recite 
aiding and abetting language. We conclude that it is proper to give 
an aiding and abetting instruction where warranted by the evi
dence, notwithstanding the fact that the document charging the 
defendant does not include aiding and abetting language. In the
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instant case, the trial court refused to so instruct the jury and the 
State takes exception thereto. We sustain the State's exceptions.  

STATEMENT OF FACTS 
On the evening of February 28, 2003, David Contreras and 

Ricardo Orozco were drinking beer and driving around Grand 
Island in a black Ford Explorer. According to certain witnesses, 
there was an unidentified third person in the Explorer. Contreras 
and Orozco came upon a group of people in the parking lot of a 
gas and convenience store. The occupants of the Explorer became 
involved in a verbal altercation with the group in the parking lot, 
and beer bottles were thrown between the two groups. Contreras 
and Orozco left the parking lot, and witnesses testified that as they 
left, Contreras shouted that they were going to come back.  

Orozco refused to testify at Contreras' trial, but a Grand Island 
police officer testified regarding statements Orozco made after his 
arrest. Orozco told police that after he and Contreras left the con
venience store, they went to Orozco's brother-in-law's house to 
get a gun. They then drove to a residence where they believed 
there would be people who had been involved in the earlier inci
dent. They saw no one at that residence, but continued driving and 
saw some people in front of a nearby residence who they thought 
were part of the rival group. This group included Joseph Reha, the 
victim. Orozco told police that they thought that individuals in 
this group had "flashed a gun" and that at that point, Contreras 
fired two or three rounds out the Explorer's window. The gun then 
jammed, so they drove around the block, and when they returned 
there was no one outside. They continued driving back to the con
venience store and, seeing no one there, drove to an automobile 
repair shop. Orozco told police that they saw a man from the rival 
group at the repair shop, that the man pointed a rifle at them, and 
that Contreras rolled down the window and fired three rounds.  
They drove off and disposed of the gun. They then were stopped 
by police while driving toward Orozco's home. The police officer 
who made the stop testified that only two people emerged from 
the Explorer and that Contreras came out of the passenger side.  
An empty, fired casing was found in the back seat of the Explorer.  

In addition to the police officer's testimony recounting Orozco's 
statements, several witnesses to the incidents testified at trial. The
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witnesses were generally able to identify Contreras as having been 
located in the back seat of the Explorer during the incident at the 
convenience store. The witnesses also generally testified that shots 
were fired from the Explorer during the later incidents at the resi
dence and at the automobile repair shop. Certain witnesses speci
fied that the shots were fired from the back seat. However, none of 
the witnesses were able to identify Contreras as the person who 
actually fired the shots from the Explorer.  

In its opening statement, the State told the jury that one who 
aids and abets another to commit a crime may be found guilty as 
a principal and that "if you find that someone in that vehicle fired 
a gun with the appropriate intent and that the other people knew 
and aided in some way, then you can find them all guilty of the 
crime." At the jury instruction conference, Contreras objected to 
the State's proposed instruction regarding aiding and abetting on 
the ground that Contreras had been charged in the information as 
a principal and the information did not contain aiding and abet
ting language. The State's proposed instruction quoted Neb. Rev.  
Stat. § 28-206 (Reissue 1995) as follows: "A person who aids, 
abets, procures, or causes another to commit any offense may be 
prosecuted and punished as if he were the principal offender." 
Contreras also moved for an order in limine to prevent the State 
from referring to aiding and abetting in its closing argument.  

The district court refused the State's proposed instruction on 
aiding and abetting and granted Contreras' motion in limine with 
regard to the State's closing argument. According to the State's 
application for leave to docket an appeal, which appeal was ap
proved by the district court pursuant to § 29-2315.01, the district 
court had refused the State's proposed instruction and granted 
Contreras' motion in limine for the reason that the information 
did not give Contreras adequate notice that the State planned to 
proceed under an aiding and abetting theory.  

The jury found Contreras guilty of (1) attempted first degree 
assault (of Reha), (2) use of a weapon during the commission of 
an attempted felony assault, (3) one count of unlawful discharge 
of a firearm at an occupied building (the automobile repair shop), 
and (4) one count of use of a weapon to commit unlawful dis
charge. The jury found Contreras not guilty of (1) a second count 
of unlawful discharge of a firearm at an occupied building (the



268 NEBRASKA REPORTS

residence), (2) a second count of use of a weapon to commit 
unlawful discharge, and (3) tampering with physical evidence.  
The district court entered judgment based on the jury's verdict, 
and on December 12, 2003, the court sentenced Contreras on the 
four convictions. On December 30, the State sought leave to 
docket an error proceeding under § 29-2315.01. The Nebraska 
Court of Appeals granted leave, and the error proceeding was 
thereafter moved to the docket of the Nebraska Supreme Court.  

ASSIGNMENTS OF ERROR 
The State asserts that the district court erred in (1) refusing to 

give the State's proposed instruction on aiding and abetting and 
(2) granting Contreras' motion in limine and ordering the State 
to refrain from referring to aiding and abetting in its closing 
argument.  

SCOPE AND PURPOSE OF REVIEW IN 
ERROR PROCEEDINGS 

The instant appeal is before this court as an error proceed
ing filed by the prosecuting attorney pursuant to § 29-2315.01, 
which states: 

The prosecuting attorney may take exception to any rul
ing or decision of the court made during the prosecution of 
a cause by presenting to the trial court the application for 
leave to docket an appeal with reference to the rulings or 
decisions of which complaint is made. . . . The prosecuting 
attorney shall then present such application to the appellate 
court within thirty days from the date of the final order.  

[1] The scope and purpose of appellate review in error pro
ceedings are defined in Neb. Rev. Stat. § 29-2316 (Supp. 2003).  
The purpose of the review is to provide an authoritative exposi
tion of the law to serve as precedent in future cases. State v.  
Portsche, 258 Neb. 926, 606 N.W.2d 794 (2000).  

STANDARD OF REVIEW 
[2] On a question of law, an appellate court is obligated to 

reach a conclusion independent of the determination reached by 
the court below. State v. Weaver, 267 Neb. 826, 677 N.W.2d 502 
(2004).
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ANALYSIS 
Relying on statute and case law, the State takes exception to 

the rulings of the district court in which. it refused to give the 
State's proposed instruction on aiding and abetting and in which 
it ordered the State to refrain from referring to aiding and abet
ting in its closing argument. Noting that § 28-206 abrogates the 
common-law distinction between the prosecution of a defendant 
as an aider or abettor as distinguished from a principal offender, 
the State argues that no additional language is required in the 
information to prosecute a defendant for aiding and abetting than 
is required to charge and prosecute a defendant as the principal.  

In response, Contreras argues that where the information 
charging the defendant does not explicitly contain aiding and 
abetting language, a defendant is not put on notice that he or she 
may be tried as an aider or abettor rather than the principal and 
that an instruction and therefore a conviction on aiding and abet
ting deny the defendant due process. Because the position taken 
by Contreras ignores the aiding and abetting statute, § 28-206, 
and the import of our prior case law, we reject the argument 
advanced by Contreras. We agree with the State that no addi
tional aiding and abetting language was required in the informa
tion and that because the evidence supported an instruction, the 
district court erred in refusing to instruct on aiding and abetting 
and additionally in ordering the State to refrain from referring to 
aiding and abetting in its closing argument. The State's excep
tions are therefore sustained.  

The aiding and abetting statute, § 28-206, provides that "[a] 
person who aids, abets, procures, or causes another to commit 
any offense may be prosecuted and punished as if he were the 
principal offender." The State refers us to Scharman v. State, 115 
Neb. 109, 111, 211 N.W. 613 (1926), in which this court consid
ered a predecessor statute which provided that "'[w]hoever aids, 
abets, or procures another to commit any offense may be prose
cuted and punished as if he were the principal offender.'" This 
court explained in Scharman that the intention of the Legislature 
in the enactment of the predecessor statute was 

to abrogate all distinction heretofore existing between such 
aider, abettor, or procurer and the one committing the act, 
and to provide that each should be prosecuted and punished
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as principals; that is, that the words "prosecuted and pun
ished," as used in such section, mean that the same rule as 
to the information, conduct of the case, as well as the pun
ishment, heretofore applicable to principals, should there
after govern such aiders, abettors, or procurers, and that no 
additional facts need be alleged in an information against 
an accessory before the fact than are required against his 
principal.  

115 Neb. at 112, 211 N.W. at 614.  
[3] Subsequent to enactment of the current version of § 28-206, 

we recognized that "[tihe common-law distinction between prin
cipal and aider and abettor has been abolished; a person who aids, 
abets, procures, or causes another to commit any offense may be 
prosecuted as if he [or she] were the principal offender." State v.  
Jackson, 258 Neb. 24, 34, 601 N.W.2d 741, 750 (1999). We have 
also recently recognized that "[a]n information charging an aider 
and abettor of a crime need not include any additional facts than 
those necessary to charge the principal of the crime." State v.  
Leonor, 263 Neb. 86, 96, 638 N.W.2d 798, 807 (2002). We have 
also held that an aiding and abetting instruction "is usually proper 
where two or more parties are charged with commission of the 
offense" and that an aiding and abetting instruction is proper 
when warranted by the evidence. State v. Marco, 230 Neb. 355, 
361, 432 N.W.2d 1, 6 (1988).  

This court is aware of the difficulties that were engendered by 
the common-law distinction between principals and accessories 
in felony cases. See 2 Wayne R. LaFave, Substantive Criminal 
Law § 13.1(d) (2d ed. 2003) (listing difficulties such as historical 
necessity that principal must be convicted as prerequisite to con
viction of accessory). However, the abrogation of the distinction 
between principal and aider or abettor eliminates such difficulties 
and, simply put, means that a person is legally accountable for the 
conduct of another when he or she participates in the commission 
of the crime. Id., § 13.1(e). In this connection, we have stated that 
an individual is guilty as an aider or abettor where the evidence 
shows that the individual participated in the underlying crime 
through word, act, or deed. State v. Marco, supra.  

[4] Section 28-206 does not define a separate crime of aiding 
and abetting. By its terms, § 28-206 provides that a person who
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aids or abets may be prosecuted and punished as if he or she were 
the principal offender. Given the provisions of § 28-206 and our 
previous constructions of this statute, an information charging a 
defendant with a specific crime gives the defendant adequate 
notice that he or she may be prosecuted for the crime specified or 
as having aided and abetted the commission of the crime speci
fied. See State v. Moore, 250 Neb. 805, 553 N.W.2d 120 (1996), 
disapproved on other grounds, State v. Reeves, 258 Neb. 511, 604 
N.W.2d 151 (2000) (stating that due process notice requirement 
requires that language of statute and previous constructions of 
statute in existence at time of crime provide reasonable notice to 
person of ordinary intelligence of scope of criminal behavior 
reached by statute). The information in the present case charged 
Contreras with numerous crimes, including attempted assault in 
the first degree and associated use of a weapon, as well as unlaw
ful discharge of a firearm at an occupied building and associated 
use of a weapon. The information coupled with the terms of 
§ 28-206 and prior case law gave Contreras adequate notice that 
he could be prosecuted for aiding and abetting the commission of 
such crimes.  

[5] Given § 28-206 and our prior decisions that the information 
charging an aider and abettor of a crime need not include any 
additional facts other than those necessary to charge the principal 
of the crime and that an aiding and abetting instruction is proper 
where warranted by the evidence, we hold that notwithstanding 
the fact that the information charging the defendant does not con
tain specific aiding and abetting language, an aiding and abetting 
instruction is proper where warranted by the evidence.  

Turning to the instant case, it is clear that the evidence pre
sented warranted an aiding and abetting instruction. The testi
mony of various witnesses placed Contreras inside the vehicle 
from which the shots were fired, and various witnesses testified 
that Contreras was involved in the altercations that preceded the 
shootings. However, aside from the police officer's testimony 
regarding the content of Orozco's statements, no witness was 
able to identify Contreras as the specific person who fired the 
shots from the vehicle. Therefore, if the jury did not find that 
Contreras had actually fired the shots, the jury could nevertheless
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have found that, through word, act, or deed, Contreras aided and 
abetted the person who actually fired the shots.  

Whether requested to do so or not, a trial court has the duty to 
instruct the jury on issues presented by the pleadings and the evi
dence. State v. Weaver, 267 Neb. 826, 677 N.W.2d 502 (2004).  
Because the evidence in this case supported an aiding and abet
ting instruction, the district court erred by refusing such instruc
tion and by ordering the State to refrain from referring to aiding 
and abetting in its closing argument.  

EFFECT OF RULING 
For the reasons above, we find merit in the State's exceptions 

to the district court's rulings. Disposition of the case is therefore 
governed by § 29-2316, which provides: 

The judgment of the court in any action taken pursuant to 
section 29-2315.01 shall not be reversed nor in any manner 
affected when the defendant in the trial court has been 
placed legally in jeopardy, but in such cases the decision of 
the appellate court shall determine the law to govern in any 
similar case which may be pending at the time the decision 
is rendered or which may thereafter arise in the state. When 
the decision of the appellate court establishes that the final 
order of the trial court was erroneous and the defendant had 
not been placed legally in jeopardy prior to the entry of such 
erroneous order, the trial court may upon application of the 
prosecuting attorney issue its warrant for the rearrest of the 
defendant and the cause against him or her shall thereupon 
proceed in accordance with the law as determined by the 
decision of the appellate court.  

The Double Jeopardy Clause of the Fifth Amendment to the 
U.S. Constitution and the provisions of article I, § 12, of the 
Nebraska Constitution protect an individual from being subjected 
to the hazards of trial and possible conviction more than once for 
an alleged offense. State v. Rhea, 262 Neb. 886, 636 N.W.2d 364 
(2001). Under Neb. Const. art. I, § 12, jeopardy attaches when a 
judge, hearing a case without a jury, begins to hear evidence as to 
the guilt or innocence of the defendant. Id. In a case tried to a jury, 
jeopardy attaches when the jury is empaneled and sworn. Id.
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Because jeopardy attached with respect to the counts of which 
Contreras was acquitted, our decision will not affect the judg
ment of the district court with respect to those counts. However, 
we note that with respect to the counts of which Contreras was 
convicted, this court reversed, without opinion, such convictions 
in Contreras' direct appeal, see case No. S-03-1454, and those 
counts were remanded for a new trial. The decision herein deter
mines the law to govern in such new trial and in any similar case 
which may be pending at the time this decision is rendered or 
which may thereafter arise in the state.  

CONCLUSION 
We conclude that the district court erred by refusing to give an 

aiding and abetting instruction and by ordering the State to refrain 
from referring to aiding and abetting in its closing argument. We 
therefore sustain the State's exceptions.  

EXCEPTIONS SUSTAINED.  

STATE OF NEBRASKA, APPELLEE, V.  

MARK A. BANES, APPELLANT.  

688 N.W.2d 594 

Filed November 12, 2004. No. S-03-297.  

1. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the trial court.  

2. Sentences. An abuse of discretion in imposing a sentence occurs when a sentencing 
court's reasons or rulings are clearly untenable and unfairly deprive the litigant of a 
substantial right and a just result.  

3. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, for 
which an appellate court has an obligation to reach an independent conclusion irre
spective of the decision made by the court below.  

4. Criminal Law: Statutes. Penal statutes are to be strictly construed against the 
government.  

5. _: _. Penal statutes are to be given a sensible construction in the context of the 
object sought to be accomplished, the evils and mischiefs sought to be remedied, and 
the purpose sought to be served.  

6. _ : _. With regard to penal statutes, it is not within the province of the courts to 
read a meaning into a statute that is not there.  

7. Sentences. Pursuant to Neb. Rev. Stat. § 83-1,106(1) (Reissue 1999), a court must give 
credit for time served on a charge when a prison sentence is imposed for that charge.
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8. _ . The import of Neb. Rev. Stat. § 83-1,106(4) (Reissue 1999) is that all credit 
available due to presentence incarceration shall be applied, but only once.  

9. . When concurrent sentences are imposed, the credit is applied once, and the 

credit applied once, in effect, is applied against each concurrent sentence, because the 
longest sentence determines the offender's actual length of time in prison.  

Petition for further review from the Nebraska Court of 
Appeals, INBODY, CARLSON, and CASSEL, Judges, on appeal thereto 
from the District Court for York County, ALAN G. GLESS, Judge.  
Judgment of Court of Appeals affirmed.  

Kevin V. Schlender for appellant.  

Jon Bruning, Attorney General, Susan J. Gustafson, and J. Kirk 
Brown for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

We granted the State's petition for further review in this case 
to consider the proper method of calculating credit for time 
served in presentence confinement where a defendant receives 
concurrent sentences of differing terms in contemporaneous but 
unrelated criminal prosecutions. Although for different reasons 
than those articulated by the Nebraska Court of Appeals in its 
decision in State v. Banes, No. A-03-297, 2004 WL 503100 (Neb.  
App. Mar. 16, 2004) (not designated for permanent publication), 
we affirm.  

STATEMENT OF FACTS 
On March 22, 2002, Mark A. Banes was arrested on two counts 

of first degree sexual assault (the felony case). Banes was incar
cerated on these charges from March 22 until April 19, when his 
mother posted bond and Banes was released. Banes remained free 
from April 19 until June 11. On June 11, Banes was arrested on 
new and unrelated charges of one count of first degree sexual 
assault and one count of third degree sexual assault (the misde
meanor case). The misdemeanor case involved a different victim.  
Banes did not post bond.
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On June 17, 2002, Banes' mother filed a request seeking a 
refund of the bond money she had posted to gain Banes' release 
in the felony case. The district court granted her request the 
same day.  

On September 25, 2002, Banes entered a guilty plea in the 
felony case to an amended information charging him with 
attempted sexual assault in the second degree, a Class HIA felony.  
Also on September 25, Banes entered a guilty plea in the misde
meanor case to an amended information charging him with con
tributing to the delinquency of a minor, a Class I misdemeanor.  

On February 18, 2003, Banes was sentenced in each case. In 
imposing sentence in the felony case, the district court sentenced 
Banes to incarceration for a period of 20 months to 4 years. The 
judgment in the felony case granted Banes "credit for all jail time 
already served solely attributable to this case." In the misde
meanor case, the district court sentenced Banes to incarceration 
for a period of not less than 1 year and not more than 1 year. The 
judgment in the misdemeanor case provided that the sentence 
therein "be served concurrently with the sentence" in the felony 
case. The judgment further provided for "jail credit beginning 
with [Banes'] arrest on June 11, 2002." 

On February 26, 2003, Banes filed a motion in the felony case 
captioned "Motion to Determine Credit for Time Served." In this 
motion, Banes requested the district court "to determine the 
amount of credit for time served" in the felony case. Specifically, 
Banes requested that the court grant him "credit for time served 
from March 22, 2002 to April 19, 2002 ... and June 17, 2002 to 
February 18, 2003." On March 4, 2003, the court entered an 
order in this felony case in which it granted Banes credit for time 
served from March 22 through April 19, 2002, a period of 29 
days, but did not grant credit for time served on or after June 17 
until sentencing on February 18, 2003.  

On March 19, 2003, Banes appealed his sentence in the felony 
case to the Court of Appeals. Banes assigned as error the district 
court's failure to grant him credit for the time he served while he 
was incarcerated after his bond was refunded on June 17, 2002, 
through sentencing. Banes did not file an appeal in the misde
meanor case, and that case is not before us.
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In an unpublished opinion filed March 16, 2004, the Court of 
Appeals reversed the sentencing order in the felony case. State 
v. Banes, No. A-03-297, 2004 WL 503100 (Neb. App. Mar. 16, 
2004) (not designated for permanent publication). Referring to 
Neb. Rev. Stat. § 83-1,106(1) (Reissue 1999), the Court of 
Appeals concluded that the district court had abused its discre
tion in granting Banes credit for only 29 days in the felony case.  
The Court of Appeals reasoned that when concurrent sentences 
are imposed, under the language of the statute, Banes should 
"have been allowed a credit for the time he served from June 17, 
2002, until February 18, 2003, in both" the felony case and the 
misdemeanor case. State v. Banes, 2004 WL 503100 at *2. The 
Court of Appeals reversed the district court's sentencing order 
and remanded the cause with directions to grant Banes credit in 
the felony case for the additional time he served from June 17, 
2002, the date his bond was released, until February 18, 2003, 
the date of his sentencing, a period of 246 days.  

The State filed a petition for further review on April 13, 2004, 
challenging the Court of Appeals' decision that reversed the dis
trict court's ruling with regard to the presentence incarceration 
credit Banes was entitled to receive in the felony case. We 
granted the State's petition for further review.  

ASSIGNMENT OF ERROR 
In its petition for further review, the State assigns one error.  

The State claims, restated, that the Court of Appeals erred in 
determining that Banes was entitled to credit against his sentence 
in the felony case for the time he served from June 17, 2002, until 
February 18, 2003.  

STANDARDS OF REVIEW 
[1,2] A sentence imposed within statutory limits will not be 

disturbed on appeal absent an abuse of discretion by the trial 
court. State v. Losinget ante p. 660, 686 N.W.2d 582 (2004). An 
abuse of discretion in imposing a sentence occurs when a sen
tencing court's reasons or rulings are clearly untenable and un
fairly deprive the litigant of a substantial right and a just result. Id.  

[3] Interpretation of a statute presents a question of law, for 
which an appellate court has an obligation to reach an independent
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conclusion irrespective of the decision made by the court below.  
State v. Aguilar ante p. 411, 683 N.W.2d 349 (2004).  

ANALYSIS 
In the instant case, the district court sentenced Banes to 20 

months' to 4 years' imprisonment in the felony case. The district 
court thereafter sentenced Banes to no less than 1 year and no 
greater than 1 year in prison in the misdemeanor case. The sen
tence in the misdemeanor case was ordered to be served con
current with the sentence imposed in the felony case. On appeal, 
the issue presented in the felony case is what credit should have 
been given to Banes for the presentence incarceration that 
resulted from the charge for which his felony sentence was actu
ally imposed. Resolution of this issue involves construction of 
§ 83-1,106.  

[4-6] We have stated that penal statutes are to be strictly con
strued against the government. See, State v. Baker, 264 Neb.  
867, 652 N.W.2d 612 (2002); State v. White, 254 Neb. 566, 577 
N.W.2d 741 (1998). Additionally, penal statutes are to be given 
a sensible construction in the context of the object sought to be 
accomplished, the evils and mischiefs sought to be remedied, 
and the purpose sought to be served. State v. Aguilar, supra.  
Finally, we have recognized that with regard to penal statutes, it 
is not within the province of the courts to read a meaning into a 
statute that is not there. State v. Burlison, 255 Neb. 190, 583 
N.W.2d 31 (1998).  

The outcome of this case is controlled by § 83-1,106. Section 
83-1,106(1) provides: 

Credit against the maximum term and any minimum term 
shall be given to an offender for time spent in custody as a 
result of the criminal charge for which a prison sentence is 
imposed or as a result of the conduct on which such a charge 
is based. This shall specifically include, but shall not be lim
ited to, time spent in custody prior to trial, during trial, pend
ing sentence, pending the resolution of an appeal, and prior 
to delivery of the offender to the custody of the Department 
of Correctional Services, the county board of corrections, or, 
in counties which do not have a county board of corrections, 
the county sheriff.
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[7] Section 83-1,106 was amended in 1988. Prior to its amend
ment, § 83-1,106 provided that credit for time served "may be 
given." Neb. Rev. Stat. § 83-1,106(1) (Reissue 1987). Under the 
prior version of § 83-1,106(1), the courts had discretion in award
ing credit for time served, except where the statutory maximums 
were exceeded. State v. Von Dorn, 234 Neb. 93, 449 N.W.2d 530 
(1989). In 1988, the statute was amended, changing "may be 
given" to "shall be given." The overriding effect of the 1988 
amendment is that a court must give credit for time served on a 
charge when a prison sentence is imposed for that charge. See 
State v. Sanchez, 2 Neb. App. 1008, 1011, 520 N.W.2d 33, 35 
(1994) (stating that as amended, § 83-1,106(1) "requires the sen
tencing court to grant credit for time served against a defendant's 
sentence"). Contrariwise, if an offender serves time in jail on a 
charge for which there is no conviction or sentence, no credit is 
given for that time served. See State v. Heckman, 239 Neb. 25, 
473 N.W.2d 416 (1991).  

Because § 83-1,106(1) mandates that credit for time served 
must be given for time spent in custody on a charge when a prison 
sentence is imposed for such charge, we examine Banes' presen
tence incarceration to determine how to effectuate the objective of 
§ 83-1,106(1). Banes' presentence incarceration can be divided 
into three time periods. The first time period concerns Banes' 
incarceration in the felony case from March 22 to April 19, 2002.  
This period consists of 29 days. Banes' incarceration during the 
first time period was solely as a result of the charges in the felony 
case. In sentencing Banes in the felony case, the district court 
gave Banes credit for this 29-day period of presentence incarcer
ation, and the State does not dispute this ruling.  

The second time period began on June 11, 2002, and extended 
to June 17, during which period Banes was incarcerated due to 
the misdemeanor case. This period consists of 6 days. Banes' 
incarceration during this second time period is solely attributable 
to the charges in the misdemeanor case. Given the State's assign
ment of error on further review, we understand that the State does 
not object to credit from June 11 to 17 being given solely to the 
misdemeanor case.  

The third time period began on June 17, 2002, with the refund 
to Banes' mother of the bond she posted in the felony case, and
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extended to February 18, 2003, the date of sentencing in each 
case. With respect to this period of presentence incarceration, 
the Court of Appeals reasoned that Banes should have been 
allowed credit in "both" cases for this third period, and thus, the 
Court of Appeals decided that the district court had abused its 
discretion in failing to give Banes credit in the felony case for 
his incarceration from June 17, 2002, to February 18, 2003. It is 
this third time period of presentence incarceration that is the 
focus of our analysis.  

On further review, the State urges us to rely on § 83-1,106(4) 
and to reverse the Court of Appeals' decision. We note, as has the 
State, that subsection (4) anticipates the circumstance involving 
allocation of credit for a period of presentence incarceration while 
more than one case is proceeding. Section 83-1,106(4) provides 
as follows: 

If the offender is arrested on one charge and prosecuted on 
another charge growing out of conduct which occurred 
prior to his or her arrest, credit against the maximum term 
and any minimum term of any sentence resulting from such 
prosecution shall be given for all time spent in custody 
under the former charge which has not been credited 
against another sentence.  

[8] Noting that § 83-1,106(1) requires the sentencing court to 
grant credit when a sentence is imposed, we read § 83-1,106(4) as 
requiring that such credit shall be given which has not otherwise 
been applied, and the import of this subsection is that all credit 
available due to presentence incarceration shall be applied, but 
only once. Looking at the text of § 83-1,106(4), and given our 
case involving two arrests in two matters, we observe that the sce
nario outlined in the language of the subsection does not literally 
provide for our set of facts relative to the third time period, and it 
is not within the province of the courts to read a meaning into a 
penal statute that is not there. State v. Burlison, 255 Neb. 190, 583 
N.W.2d 31 (1998). We must nevertheless give § 83-1,106(4) a 
sensible application in the context of the objective sought to be 
accomplished and the purpose sought to be served by the statute.  
State v. Aguilar, ante p. 411, 68 3 N.W.2d 349 (2004).  

[9] Under our statutes, an offender shall be given credit for 
time served as a result of the charges that led to the sentences;
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however, presentence credit is applied only once. § 83-1,106(1) 
and (4). In State v. Sanchez, 2 Neb. App. 1008, 1014, 520 N.W.2d 
33, 37 (1994), albeit in a case involving one matter, the Court of 
Appeals recognized that when credit is calculated for concurrent 
sentences, the longest sentence determines the offender's actual 
length of time in prison, and credit is "in effect" given to each sen
tence. Thus, when concurrent sentences are imposed, the credit is 
applied once, and the credit applied once, in effect, is applied 
against each concurrent sentence. This approach is commonly fol
lowed under statutes the purposes of which are similar to those in 
Nebraska. See, e.g., Valle v. Com'r of Correction, 45 Conn. App.  
566, 696 A.2d 1280 (1997), reversed on other grounds 244 Conn.  
634, 711 A.2d 722 (1998) (involving two matters and concurrent 
sentences in which credit was given to longest sentence). In this 
regard, the Supreme Court of Colorado has stated: 

If ... multiple counts or cases are concurrently filed against 
a defendant in the same jurisdiction, and the defendant 
remains confined in that jurisdiction on all charges due to 
his inability to post bail, each charge would appropriately be 
considered a cause of the defendant's presentence confine
ment... . In the case of concurrent sentences, the period of 
presentence confinement should be credited against each 
sentence. This is so because concurrent sentences obviously 
commence at the same time and in a functional effect result 
in one term of imprisonment represented by the longest of 
the concurrent sentences imposed.  

(Citation omitted.) Schubert v. People, 698 P.2d 788, 795 (Colo.  
1985). See, similarly, Johnson v. State, 89 P.3d 669, 671 (Nev.  
2004) (stating that "overwhelming majority of states," when 
apportioning credit for time served in presentence confinement 
arising from one matter, adhere to principle that credit is given 
once, but when concurrent sentences are imposed, credit is effec
tively applied against each concurrent sentence, because longest 
term of concurrent sentence determines time in jail). See, also, 
State v. Tauiliili, 96 Haw. 195, 29 P.3d 914 (2001).  

Applying the foregoing principles to the facts in our case, it is 
apparent the Court of Appeals erred in its reasoning when it 
stated that Banes should have been "allowed a credit for the time
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he served from June 17, 2002, until February 18, 2003, in both 
[cases]." State v. Banes, No. A-03-297, 2004 WL 503100 at *2 
(Neb. App. Mar. 16, 2004) (not designated for permanent publi
cation). Credit is to be given to only one sentence in one case, 
although we recognize that when an offender has received con
current sentences, the "effect" is that credit is applied against 
each sentence. See State v. Sanchez, supra.  

When analyzing the periods of time served by Banes in pre
sentence incarceration, § 83-1,106 requires the following out
come: Banes' first time period of presentence incarceration, from 
March 22 to April 19, 2002, is credited against his sentence in the 
felony case. Banes' second time period of presentence incarcera
tion, from June 11 to 17, 2002, is credited against his sentence in 
the misdemeanor case. Banes' third time period of presentence 
incarceration, from June 17, 2002, until sentencing on February 
18, 2003, is credited to his sentence in the felony case.  

As the Court of Appeals correctly noted, the district court 
abused its discretion in failing to give Banes full credit against 
his felony sentence for the presentence time he served in custody 
as a result of the charges that led to that sentence. Although the 
reasoning of the Court of Appeals was incorrect in part, the Court 
of Appeals' decision reversing the district court's sentence in the 
felony case and remanding the cause with directions that Banes 
should be given credit in the felony case for time served from 
June 17, 2002, until February 18, 2003, was correct.  

CONCLUSION 
Banes was entitled to credit for presentence detention from 

June 17, 2002, to February 18, 2003, against only his felony sen
tence and not against the sentence in the misdemeanor case, and 
we therefore disagree with the Court of Appeals' statement that 
Banes was entitled to credit in "both" the felony and misde
meanor cases for this time period. However, we agree with the 
Court of Appeals' decision that the district court abused its dis
cretion in failing to give Banes credit in the felony case for pre
sentence time served from June 17, 2002, to February 18, 2003.  
Thus, for reasons other than those articulated by the Court of 
Appeals, we affirm the decision of the Court of Appeals, which 
reversed the district court's decision and remanded the cause with
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directions to grant Banes credit in the felony case for additional 
time served.  

AFFIRMED.  

WRIGHT, J., concurs in the result.  

STATE OF NEBRASKA, APPELLEE, V.  

ROGER VAN, APPELLANT.  

688 N.W.2d 600 

Filed November 12, 2004. No. S-03-1106.  

1. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision reached by the trial court.  

2. Constitutional Law: Statutes: Presumptions. A statute is presumed to be constitu
tional, and all reasonable doubts will be resolved in favor of its constitutionality.  

3. Constitutional Law: Statutes: Proof. The burden of establishing a statute's uncon
stitutionality is on the party claiming it to be unconstitutional.  

4. Constitutional Law: Statutes: Waiver. A facial challenge to a statute is waived if a 
party fails to file a timely motion to quash in the district court.  

5. Trial: Evidence: Appeal and Error. Error may not be predicated upon a ruling 
which admits or excludes evidence unless a substantial right of the party is affected 
and the substance of the evidence was made known to the judge by offer or was appar
ent from the context within which questions were asked.  

6. Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion irre
spective of the decision made by the court below.  

7. Indictments and Informations. The function of an information is twofold: With rea
sonable certainty, an information must inform the accused of the crime charged so that 
the accused may prepare a defense to the prosecution and, if convicted, be able to 
plead the judgment of conviction on such charge as a bar to a later prosecution for the 
same offense.  

8. Criminal Law: Indictments and Informations. Generally, to charge a defendant 
with the commission of a criminal offense, the information or complaint must allege 
each statutorily essential element of the crime charged, expressed in the words of the 
statute which prohibits the conduct charged as a crime, or in language equivalent to 
the statutory terms defining the crime charged.  

9. Indictments and Informations: Due Process. Where an information alleges the 
commission of a crime using language of the statute defining that crime or terms 
equivalent to such statutory definition, the charge is sufficient. However, when the 
charging of a crime in the language of the statute leaves the information insufficient 
to reasonably inform the defendant as to the nature of the crime charged, additional 
averments must be included to meet the requirements of due process.
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10. Indictments and Informations. An information is deemed sufficient unless it is so 
defective that by no construction can it be said to charge the offense of which the 
accused was convicted.  

I1. Motions for Mistrial: Appeal and Error. The decision whether to grant a motion 
for mistrial is within the discretion of the trial court and will not be disturbed on 
appeal in the absence of an abuse of discretion.  

12. Criminal Law: Motions for Mistrial: Appeal and Error. A mistrial is properly 
granted in a criminal case where an event occurs during the course of a trial which is 
of such a nature that its damaging effect cannot be removed by proper admonition or 
instruction to the jury and thus prevents a fair trial.  

13. Effectiveness of Counsel: Proof. To prevail on a claim of ineffective assistance of 
counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 
674 (1984), the defendant must show that counsel's performance was deficient and 
that this deficient performance actually prejudiced his or her defense.  

14. Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective assis
tance of counsel raised for the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient to adequately review 
the question. When the issue has not been raised or ruled on at the trial court level and 
the matter necessitates an evidentiary hearing, an appellate court will not address the 
matter on direct appeal.  

15. Sentences. In imposing a sentence, a sentencing judge should consider the defend
ant's age, mentality, education, experience, and social and cultural background, as 
well as his or her past criminal record or law-abiding conduct, motivation for the 
offense, nature of the offense, and the amount of violence involved in the commission 
of the crime.  

16. Sentences: Appeal and Error. Where a sentence imposed within statutory limits is 
alleged on appeal to be excessive, the appellate court must determine whether the sen
tencing court abused its discretion in considering and applying these factors as well 
as any applicable legal principles in determining the sentence to be imposed.  

17. : _. An abuse of discretion takes place when the sentencing court's reasons 
or rulings are clearly untenable and unfairly deprive a litigant of a substantial right and 
a just result.  

18. Sentences: Evidence: Appeal and Error. The mere fact that a defendant's sentence 
differs from that imposed on a coperpetrator does not in and of itself make the defend
ant's sentence an abuse of discretion, as the court must consider each defendant's life, 
character, and previous conduct in imposing sentence.  

19. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion.  

20. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence is 
direct, circumstantial, or a combination thereof, and regardless of whether the issue 
is labeled as a failure to direct a verdict, insufficiency of the evidence, or failure to 
prove a prima facie case, the standard is the same: In reviewing a criminal convic
tion, an appellate court does not resolve conflicts in the evidence, pass on the credi
bility of witnesses, or reweigh the evidence; such matters are for the finder of fact, 
and a conviction will be affirmed, in the absence of prejudicial error, if the evidence
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admitted at trial, viewed and construed most favorably to the State, is sufficient to 
support the conviction.  

21. Appeal and Error. Errors that are assigned but not argued will not be addressed by 
an appellate court.  

22. Due Process: Evidence: Prosecuting Attorneys. The suppression by the prosecution 
of evidence favorable to an accused upon request violates due process where the evi
dence is material either to guilt or to punishment, irrespective of the good faith or bad 
faith of the prosecution.  

23. Constitutional Law: Evidence. Favorable evidence is material, and constitutional 
error results from its suppression by the government, if there is a reasonable proba
bility that had the evidence been disclosed to the defense, the result of the proceeding 
would have been different.  

24. Pretrial Procedure: Prosecuting Attorneys: Evidence. Whether a prosecutor's fail
ure to disclose evidence results in prejudice depends on whether the information 
sought is material to the preparation of the defense, meaning that there is a strong indi
cation that such information will play an important role in uncovering admissible 
evidence, aiding preparation of witnesses, corroborating testimony, or assisting im
peachment or rebuttal.  

25. Jury Misconduct: New Trial. In order for jury misconduct to become the basis for 
a new trial, it must be prejudicial.  

26. Jury Misconduct: Proof. Where the jury misconduct in a criminal case involves 
juror behavior only, the burden to establish prejudice rests on the party claiming 
the misconduct.  

27. Motions for New Trial: Evidence: Proof. One moving for new trial on the basis of 
newly discovered evidence must show that the evidence was uncovered since the trial.  
that the evidence was not equally available before the trial, and that the evidence was 
not simply discovered by the exercise of belated diligence.  

Appeal from the District Court for Wayne County: ROBERT B.  
ENSZ, Judge. Affirmed.  

Melissa A. Wentling, of Wentling Law Office, for appellant.  

Jon Bruning, Attorney General, and Kevin J. Slimp for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
Roger Van was charged in a five-count information with sex

ual assault in the first degree, assault in the first degree, assault 
in the second degree, first degree false imprisonment, and terror
istic threats. All of the charged offenses were alleged to have 
been perpetrated upon J.G.C. in Wayne County, Nebraska, from 
December 8 to 17, 2001. Following a jury trial in the district
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court for Wayne County, Van was convicted and sentenced on 
each of the five counts. He perfected this timely direct appeal.  

I. BACKGROUND 
This case arises from what began as a consensual homosexual 

relationship involving bondage, discipline, and sadomasochism 
(BDSM). The record reflects that in such relationships, one per
son is a "master" who exerts control over the life of another, who 
is referred to as a "submissive" or "slave." Generally, persons 
entering into such a relationship negotiate its limits and decide 
on a safe word or signal that can be used to stop the master when 
the submissive becomes too uncomfortable. The record further 
reflects that rarely do people enter a BDSM relationship without 
limits, in which no safe word is used and the submissive yields 
completely to the control of the master.  

In the summer of 2001, J.G.C. resided in Houston, Texas, with 
F.B. The two men were involved in what they characterized as a 
"master/slave" relationship. F.B. acted as J.G.C.'s partner, friend, 
companion, and "master," generally dictating all aspects of 
J.G.C.'s personal life, but not his professional life. For example, 
F.B. required J.G.C. to perform most household chores and dic
tated what clothes J.G.C. would wear outside of work. In addition, 
J.G.C. wore a collar around his neck and was required to walk 
behind and slightly to the right of F.B. J.G.C. was not allowed to 
remove the collar without permission from F.B.  

F.B. testified at trial that he and J.G.C. focused on a "master/ 
slave" relationship and did not generally engage in sadomasochis
tic activities. They did, however, engage in some bondage and dis
cipline activities, including floggings and the use of restraints and 
gags. F.B. and J.G.C. had a safe word that J.G.C. could invoke if 
the physical discipline became too intense, but J.G.C. did not 
invoke the safe word at any time during the relationship.  

J.G.C. testified that prior to his relationship with F.B., he had 
been involved in other BDSM relationships, including a relation
ship that was initiated over the Internet. In the summer of 2001, he 
felt that he was not getting enough structure, pain, and discipline 
from F.B., and he therefore began searching the Internet for a new 
partner who could give him, in his words, "the treatment that I 
thought that I deserved for fundamentally being a bad person."
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J.G.C. stated he was looking for a "very physically and mentally 
abusive punishment relationship." J.G.C. conducted this search 
using a computer at his workplace.  

In September 2001, J.G.C. responded to an Internet advertise
ment posted by Van. After that initial contact, the two exchanged 
approximately 300 e-mail messages. J.G.C. estimated that he spent 
approximately 125 hours from September until early December 
either reading e-mail messages from Van or responding to them. At 
the beginning of this correspondence, J.G.C. informed Van that he 
wanted to become a total slave. Over the course of the correspon
dence, this relationship was defined and understood by both par
ties to be without limits, to have no safe word, and to be perma
nent. J.G.C. testified at trial that a submissive cannot end a "no 
limits" relationship and that he expected to be tortured, humiliated, 
and to eventually die as a result of his relationship with Van.  

Specific punishments were discussed in the e-mail correspon
dence. J.G.C. stated in one message that he needed to be afraid of 
Van. In another, J.G.C. mentioned the possibility of being branded 
by Van and suggested where a brand could be applied to his body.  
He mentioned his fantasies about being restrained and raped.  
During their e-mail correspondence, J.G.C. specifically told Van 
that he may try to escape, but that Van should never allow him to 
do so and should keep him restrained. In various e-mail messages 
which he transmitted to Van during this period, J.G.C. indicated 
that he wanted to be flogged, whipped, beaten, restrained, gagged, 
shaved, tattooed, pierced, blindfolded, injected with saline, and 
locked in a cell. He also asked that hot wax be dripped on him, 
that clothespins be placed on his body and ripped off, and that 
electronic stimulation be used on him. J.G.C. wrote to Van: "The 
'rules' shouldn't apply to true Masters; they should be allowed to 
do whatever they want whenever they want . . . ." He expressed 
his anger that "our society today doesn't recognize those rights." 
In another message, J.G.C. listed "affirmations" that he identified 
as being important to him with respect to the anticipated relation
ship with Van, which "affirmations" included the following: "[t]o 
know that You are the kind of man who will get special pleasure 
out of flaunting the law; a man who believes that You have the 
right, and OUGHT to have the right, to do whatever You want 
without being punished for it."
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On December 5, 2001, J.G.C. staged his own abduction by dri
ving his car to New Orleans, Louisiana, leaving it at a restaurant, 
and taking a bus to Omaha, Nebraska. Prior to "disappearing," 
J.G.C. deleted all e-mail correspondence with Van from his 
workplace computer. Jerry Marshall met J.G.C. at the bus station 
in Omaha on Friday, December 7. Marshall was employed by 
Van as a delivery driver and maintenance person, and he was also 
the submissive in a BDSM relationship with Van. When Marshall 
and J.G.C. arrived in Wayne, J.G.C. was taken through a back 
entrance into the lower level of Van's floral shop located in that 
city. After J.G.C. disrobed, he was restrained, blindfolded, and 
led through several rooms. He was eventually placed face up on 
a specially designed table and secured by his hands and ankles.  
He and Van then discussed the context of their relationship, and 
J.G.C. understood it was to include the punishment, humiliation, 
and torture they had discussed in their e-mail correspondence.  
Van then beat J.G.C. lightly and shaved parts of his body. J.G.C.  
was then taken to a 4- by 6-foot cell, where he was restrained on 
the floor until the next morning.  

Marshall woke J.G.C. on the morning of Saturday, December 
8, 2001, and took him to a small basement apartment to use the 
bathroom, shower, and shave. Marshall then returned J.G.C. to 
what was referred to as the "dungeon room" and secured him to 
the aforementioned table located there. Van entered the room, 
gave J.G.C. a notebook and pen, and instructed him to write down 
everything he had done wrong in his life. J.G.C. understood that 
what he wrote was to be the basis of his future punishments.  
J.G.C. testified that as he worked on this writing assignment, he 
began to realize that he was not a bad person, as he had previously 
believed, and did not need to be punished. He described this as a 
"huge catharsis" which caused him to decide that he wanted to 
return to his life in Houston. J.G.C. testified that at this point, he 
decided to end the relationship with Van, and he therefore told 
Marshall that he needed to speak with Van.  

When Van came into the dungeon room approximately 20 min
utes later, J.G.C. informed him that he had made a mistake and no 
longer wished to continue their relationship. J.G.C. described 
Van's demeanor at this time as "very calm" and testified that Van 
mentioned their prior e-mail correspondence in which J.G.C. had
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directed Van not to allow him to escape if he attempted to do so.  
At the end of the conversation, Van said he was not sure what to 
do and returned to his floral shop upstairs. Marshall testified that 
at that point, Van told Marshall that J.G.C. "had had a moment or 
a slip." The two then reviewed the e-mail correspondence between 
Van and J.G.C. to confirm that J.G.C. had instructed Van not to 
allow J.G.C. to leave, even if he requested to leave.  

J.G.C. testified that after about 20 minutes, Marshall came 
into the dungeon room and dragged J.G.C. back to the cell, indi
cating that if J.G.C. "screwed up" again, he would be killed and 
buried in the cell. Marshall then took J.G.C. to another room and 
beat him with a belt. Van then returned, and he and Marshall took 
J.G.C. to the dungeon room where they strapped him to the table.  
At that time, Van informed him that he would be severely pun
ished for trying to escape. Van and Marshall then gagged and 
blindfolded J.G.C., beat him, ripped clothespins off his body, 
stuck him with pins, and flogged and whipped him. After approx
imately an hour, he was returned to the cell.  

On the morning of Sunday, December 9, 2001, after permitting 
J.G.C. to shower and shave, Marshall returned him to the dungeon 
room and locked him down on the table. Some time later, Van 
entered the room and told J.G.C. that he hoped he had learned his 
lesson and would never try to escape again. J.G.C. replied that he 
was sorry he had disappointed Van. Van then forced J.G.C. to lis
ten to an audiotape of Van's voice repeatedly telling J.G.C. that he 
was a bad person and needed to be punished. J.G.C. had sug
gested such an audiotape in one of his e-mail messages. Van also 
informed J.G.C. that a video camera in the room enabled Van to 
watch J.G.C. at all times and that if he continued to be disobedi
ent, Van would kill him. After listening to the audiotape for most 
of the day, J.G.C. was returned to the cell and shackled.  

On the morning of Monday, December 10, 2001, J.G.C. was 
strapped to the table in the dungeon room and required to listen to 
the audiotape. Several times during that day and evening, Van ad
ministered what J.G.C. considered "light" spankings and beatings.  

On the following day, J.G.C. was again required to listen to the 
audiotape. That evening, Van strapped J.G.C. to the table, gagged 
him, and administered six or seven injections of saline solution 
into his scrotum. After the injections, Van subjected J.G.C. to a
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"light beating" for approximately 30 minutes. J.G.C. was then 
returned to the cell for the night.  

On the morning of Wednesday, December 12, 2001, Marshall 
told J.G.C. that Van had some plans for him. Marshall later took 
J.G.C. to a small room where a computer was located and taught 
him to enter information related to Van's business into a software 
program. While working at the computer, J.G.C. drafted a mes
sage to a friend in Houston stating that he was being held against 
his will by Van in Wayne, Nebraska. J.G.C. testified that he 
intended to transmit this message by e-mail when Marshall was 
not looking. Before J.G.C. could attempt an Internet connection, 
however, Marshall returned and discovered the message. At that 
point, Marshall returned J.G.C. to the cell and told him that Van 
needed to be informed of the message.  

Marshall testified that after he reported this incident, Van had 
a private conversation with J.G.C. for approximately 30 minutes.  
Afterward, Van reported to Marshall that J.G.C. was unhappy 
because his previous BDSM sessions had not been sufficiently 
intense. At that point, Marshall and Van returned J.G.C. to the 
dungeon room where they locked him on the table. After blind
folding and gagging J.G.C., Van and Marshall beat him severely 
using a whip, a flogger, pins, hot wax, and clothespins. Marshall 
and Van then removed J.G.C. from the table, secured his hands to 
an overhead beam so that he hung by his wrists, and beat him for 
10 to 15 minutes. After the beating, Van informed J.G.C. that 
every time he made a mistake, the punishment would be more 
severe until Van became tired of it and decided to kill him.  

On several evenings, J.G.C. was required to give Van a mas
sage. J.G.C. testified that after one of these sessions, on the 
evening of either December 10 or 11, 2001, Van anally penetrated 
him. J.G.C. testified that he did not consent to this act, but did not 
resist either verbally or physically because of the threats which 
Van had made previously. J.G.C. further testified that Van anally 
penetrated him again on or after December 12.  

J.G.C. testified that on either December 14 or 15, 2001, Van 
placed him on the table in a prone position, blindfolded and 
gagged him, and then said that he intended to brand him as his 
property. J.G.C. testified that a few minutes later a brand was 
applied to his right thigh, causing intense pain.
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On the morning of Sunday, December 16, 2001, Marshall 
approached J.G.C. and asked if he was being held against his will.  
Marshall testified that he had difficulty making it clear to J.G.C.  
that his inquiry was "out of the game." Eventually, J.G.C. told 
Marshall that he did want to leave, and the two devised an escape 
plan. When Van left later in the day, J.G.C. and Marshall made it 
appear that J.G.C. had forced his way out of the basement. This 
plan was meant to protect Marshall from possible retribution by 
Van. Marshall then took J.G.C. to the home of a friend who loaned 
J.G.C. money for a bus ticket to Houston.  

At that point, Marshall telephoned F.B. and informed him that 
he had J.G.C. with him and that they would be calling again.  
Marshall then drove J.G.C. to Omaha. While they were waiting for 
the next bus to Houston, Marshall telephoned F.B. again, and this 
time J.G.C. spoke to F.B. During this conversation, J.G.C.  
informed F.B. that he had left Houston of his own accord but 
wanted to come home. After J.G.C. boarded the bus, Marshall 
called F.B. a third time to advise him that J.G.C. was en route.  

F.B. notified J.G.C.'s father that J.G.C. was returning to 
Texas. When he arrived in Dallas, Texas, on Monday, December 
17, 2001, J.G.C. was met by F.B., his father, and another man, 
who drove him to Houston. En route, J.G.C. told F.B. and his 
father about some of the events which had occurred in Wayne 
but did not go into detail out of embarrassment and a desire to 
protect Marshall. Upon arriving in Houston, J.G.C. gave a state
ment to police in which he did not identify Van or Marshall by 
name. He left with the understanding that without additional 
information, Houston police would be unable to conduct any 
further investigation.  

The next day, at the urging of his father, J.G.C. gave a taped 
statement to Houston police identifying Van and Marshall, who 
were subsequently arrested. Marshall was originally charged with 
one count of second degree assault, one count of third degree 
assault, one count of terroristic threats, and one count of false 
imprisonment. He pled guilty to one charge of third degree assault 
in exchange for his testimony against Van.  

Additional facts relevant to our analysis of Van's assignments 
of error will be set forth therein.

822



STATE v. VAN 823 
Cite as 268 Neb. 814 

II. ANALYSIS 

1. CONSTITUTIONALITY OF STATUTES 

(a) Assignments of Error 
In his first assignment of error, Van assigns, restated, that Neb.  

Rev. Stat. §§ 28-319(1)(a), 28-308, 28-309, 28-314, and 28-311.01 
(Reissue 1995 & Cum. Supp. 2002), which define the offenses of 
sexual assault in the first degree, assault in the first degree, assault 
in the second degree, false imprisonment in the first degree, and 
terroristic threats, respectively, are unconstitutional as applied to 
him because they violate his right to privacy guaranteed by the 
Due Process Clauses of both the Nebraska and U.S. Constitutions, 
and because the statutes were arbitrarily, capriciously, and dis
criminatorily applied to him.  

In his second assignment of error, Van assigns, restated, that 
Nebraska's rape shield law, Neb. Rev. Stat. § 28-321 (Reissue 
1995), is unconstitutional as applied to him.  

(b) Standard of Review 
[1] Whether a statute is constitutional is a question of law; 

accordingly, the Nebraska Supreme Court is obligated to reach a 
conclusion independent of the decision reached by the trial court.  
State v. Gales, 265 Neb. 598, 658 N.W.2d 604 (2003); State v.  
Spady, 264 Neb. 99, 645 N.W.2d 539 (2002).  

[2,3] A statute is presumed to be constitutional, and all reason
able doubts will be resolved in favor of its constitutionality. State 
v. Worm, ante p. 74, 680 N.W.2d 151 (2004); State v. Spady, supra.  
The burden of establishing a statute's unconstitutionality is on the 
party claiming it to be unconstitutional. State v. Spady, supra.  

(c) Disposition 

(i) Charging Statutes 
Van contends that the statutes defining the criminal offenses of 

which he was convicted are unconstitutional as applied to him 
because the "Nebraska legislature did not intend these statutes to 
apply to conduct that occurs during a private, consensual relation
ship involving BDSM activities." Brief for appellant at 20. Van 
argues that the events that occurred in his basement "are almost 
identical to the BDSM relationship discussed and negotiated in the
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emails" in which J.G.C. "appeared to be a willing participant." Id.  
at 18. He argues that he and J.G.C. were "two adults who, with 
complete and mutual consent, engaged in sexual practices com
mon to their homosexual, BDSM lifestyle." Id. at 22.  

Van rests his legal argument on Lawrence v. Texas, 539 U.S.  
558, 123 S. Ct. 2472, 156 L. Ed. 2d 508 (2003), which was 
decided after Van's trial but prior to his sentencing. In Lawrence, 
the U.S. Supreme Court considered the validity of a Texas crim
inal statute prohibiting two persons of the same sex from engag
ing in certain intimate sexual conduct. The two adult men con
victed under the statute had engaged in consensual sexual 
activity in a private residence. Overruling Bowers v. Hardwick, 
478 U.S. 186, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986), the 
Court recognized that "liberty gives substantial protection to 
adult persons in deciding how to conduct their private lives in 
matters pertaining to sex" and held that the Texas statute fur
thered "no legitimate state interest which can justify its intrusion 
into the personal and private life of the individual." Lawrence v.  
Texas, 539 U.S. at 572, 578. The Court noted that as a "general 
rule," government should not attempt to define the meaning or set 
the boundaries of a personal relationship "absent injury to a per
son or abuse of an institution the law protects." 539 U.S. at 567.  

In Lawrence, the consensual nature of the sexual activity was 
undisputed. In the instant case, consent was very much at issue.  
The offenses with which Van was charged were alleged to have 
been committed from December 8 to 17, 2001, after J.G.C.  
claimed to have withdrawn his initial consent to the relationship 
with Van and expressed his desire to return to Texas. In order to 
obtain a conviction on the charge of sexual assault in the first 
degree, the State was required to prove beyond a reasonable doubt 
that sexual penetration occurred without J.G.C.'s consent. See 
§ 28-319(1)(a). We find nothing in Lawrence to even remotely 
suggest that nonconsensual sexual conduct is constitutionally 
protected under any circumstances or that consent, once given, 
can never be withdrawn.  

Our statutes defining first and second degree assault include no 
reference to consent. Van was charged with assault in the first 
degree, defined by § 28-308(1), which provides: "A person com
mits the offense of assault in the first degree if he intentionally or
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knowingly causes serious bodily injury to another person." He 
was also charged with violating § 28-309, which defines assault 
in the second degree as "[i]ntentionally or knowingly" causing 
"bodily injury to another person with a dangerous instrument." 
This court has held that "all attempts to do physical violence 
which amount to a statutory assault are unlawful and a breach of 
the peace, and a person cannot consent to an unlawful assault." 
State v. Hatfield, 218 Neb. 470,474, 356 N.W.2d 872, 876 (1984).  
Although we have not previously had occasion to determine the 
applicability of this principle to a BDSM relationship, other 
courts have done so. For example, in People v. Jovanovic, 263 
A.D.2d 182, 198 n.5, 700 N.Y.S.2d 156, 168 n.5 (1999), a case 
involving alleged conduct which occurred after e-mail correspon
dence in which the complainant had indicated an interest in par
ticipating in sadomasochism, the court noted that under New York 
law, consent was not a defense to the crime of assault because "as 
a matter of public policy, a person cannot avoid criminal respon
sibility for an assault that causes injury or carries a risk of serious 
harm, even if the victim asked for or consented to the act." 

In State v. Collier, 372 N.W.2d 303, 305 (Iowa App. 1985), the 
Iowa Court of Appeals held that BDSM activity did not fall within 
an exception to the Iowa assault statute as conduct by voluntary 
participants in a "sport, social or other activity" which did not cre
ate an "unreasonable risk of serious injury or breach of the peace." 
(Emphasis omitted.) The court in Collier held: 

Whatever rights the defendant may enjoy regarding private 
sexual activity, when such activity results in the whipping or 
beating of another resulting in bodily injury, such rights are 
outweighed by the State's interest in protecting its citizens' 
health, safety, and moral welfare. . . . A state unquestionably 
has the power to protect its vital interest in the preservation 
of public peace and tranquility, and may prohibit such con
duct when it poses a threat thereto.  

(Citations omitted.) 372 N.W.2d at 307.  
The Supreme Judicial Court of Massachusetts used similar rea

soning in rejecting the defendant's argument that he was not 
guilty of assault and battery because he and the victim were 
engaged in a sadomasochistic relationship in which beatings 
administered with a riding crop were for sexual gratification.
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Commonwealth v. Appleby, 380 Mass. 296, 402 N.E.2d 1051 
(1980). The court held that any right to sexual privacy held by a 
citizen "would be outweighed in the constitutional balancing 
scheme by the State's interest in preventing violence by the use of 
dangerous weapons upon its citizens under the claimed cloak of 
privacy in sexual relations." Id. at 310, 402 N.E.2d at 1060. See, 
also, People v. Samuels, 250 Cal. App. 2d 501, 58 Cal. Rptr. 439 
(1967) (holding consent not defense to aggravated assault charge 
arising from filmed sadomasochistic beating).  

Although Lawrence v. Texas, 539 U.S. 558, 123 S. Ct. 2472, 156 
L. Ed. 2d 508 (2003), was decided subsequent to these cases, it 
does not undermine their reasoning. The Lawrence Court did not 
extend constitutional protection to any conduct which occurs in the 
context of a consensual sexual relationship. Rather, the Court indi
cated that State regulation of such conduct was inappropriate 
"absent injury to a person or abuse of an institution the law pro
tects." 539 U.S. at 567. In addition, it specifically noted that the 
case it was deciding did not involve "persons who might be 
injured." 539 U.S. at 578. We therefore conclude that §§ 28-308 
and 28-309 are not unconstitutional as applied to Van.  

[4] We note that Van also argues that the assault statutes are 
arbitrarily applied, in that their literal application would criminal
ize such things as surgeries, tattoos, and body piercing. We regard 
this argument as a facial challenge to the constitutionality of the 
assault statutes. See State v. Kelley, 249 Neb. 99, 541 N.W.2d 645 
(1996) (challenge that statute vests unbridled discretion in county 
attorney is facial). Van did not, however, file a motion to quash in 
district court. A facial challenge to a statute is waived if a party 
fails to file a timely motion to quash in the district court. State v.  
Caddy, 262 Neb. 38, 628 N.W.2d 251 (2001). We therefore do not 
reach the issue of arbitrary application.  

Van was also convicted of committing terroristic threats and 
first degree false imprisonment. "A person commits terroristic 
threats if he or she threatens to commit any crime of violence ...  
[w]ith the intent to terrorize another." § 28-31 1.01(l)(a). A person 
commits false imprisonment under § 28-314(1) if he or she 
"knowingly restrains or abducts another person (a) under terroriz
ing circumstances or under circumstances which expose the per
son to the risk of serious bodily injury; or (b) with intent to hold
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him in a condition of involuntary servitude." Like the assault 
statutes, the object of these criminal statutes is to protect citizens 
from injury and to maintain public order, institutions which the 
law does and should protect. We do not interpret Lawrence as 
restricting the ability of the State to regulate such conduct through 
its criminal laws and, accordingly, conclude that neither statute is 
unconstitutional as applied to Van.  

(ii) Rape Shield Law 
Nebraska's rape shield law, codified at § 28-321, provides in 

relevant part that evidence of a victim's past sexual behavior is 
not admissible except as follows: 

Evidence of past sexual behavior with persons other than the 
defendant, offered by the defendant upon the issue whether 
the defendant was or was not, with respect to the victim, the 
source of any physical evidence [or] evidence of past sexual 
behavior with the defendant when such evidence is offered 
by the defendant on the issue of whether the victim con
sented to the sexual behavior upon which the sexual assault 
is alleged if it is first established to the court that such activ
ity shows such a relation to the conduct involved in the case 
and tends to establish a pattern of conduct or behavior on the 
part of the victim as to be relevant to the issue of consent.  

Prior to trial, the State filed a motion to exclude evidence of 
J.G.C.'s past sexual behavior pursuant to § 28-321, on grounds that 
there was no sexual activity between J.G.C. and Van prior to 
December 7, 2001, and that J.G.C.'s sexual behavior prior to that 
date was irrelevant. Following an evidentiary hearing on the 
motion, the district court entered an order determining that the 
details of J.G.C.'s prior sexual activity, including events, dates, and 
partners, were inadmissible under the rape shield law. However, 
relying upon State v. Lessley, 257 Neb. 903, 601 N.W.2d 521 
(1999), and State v. Johnson, 9 Neb. App. 140, 609 N.W.2d 48 
(2000), the court concluded that under the Confrontation Clause of 
the Fifth Amendment, Van had the right to inquire generally at trial 
whether J.G.C. had previously engaged in BDSM activities with 
persons other than Van.  

Van contends that the limitations which the district court 
imposed upon his right to cross-examine J.G.C. cause the rape
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shield law to be unconstitutional as applied to him, arguing that if 
he "had been allowed to fully cross examine [J.G.C.], a reason
able jury would have a 'significantly different impression of 
[J.G.C.'s] credibility.'" Brief for appellant at 27, quoting State v.  
Johnson, supra. He contends that "the rejected evidence of 
[J.G.C.'s] prior consensual BDSM behavior was so relevant and 
probative that it triggered Van's constitutional right to present 
such evidence." Brief for appellant at 27.  

[5] However, the substance of this "rejected evidence" is not 
apparent from the record. At trial, Van cross-examined J.G.C.  
extensively about his prior BDSM activities, including specific 
information about his relationship with F.B. He made no offer of 
proof with respect to any additional facts he sought to elicit from 
J.G.C. Error may not be predicated upon a ruling which admits or 
excludes evidence unless a substantial right of the party is affected 
and the substance of the evidence was made known to the judge by 
offer or was apparent from the context within which questions 
were asked. Neb. Evid. R. 103(1), Neb. Rev. Stat. § 27-103(1) 
(Reissue 1995); State v. Cook, 266 Neb. 465, 667 N.W.2d 201 
(2003). Van has not preserved an issue with respect to exclusion of 
specific evidence pertaining to J.G.C.'s prior sexual history, and 
thus we do not reach his claim that the rape shield law is uncon
stitutional as applied to him.  

2. SUFFICIENCY OF INFORMATION 

(a) Assignment of Error 
In his third assignment of error, Van assigns, restated, that the 

district court erred in finding no error of law or irregularities at 
trial with regard to the State's use of a "blanket" information 
which did not specify particular facts as applied to each charged 
offense.  

(b) Standard of Review 
[6] When dispositive issues on appeal present questions of 

law, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  
State v. Hubbard, 267 Neb. 316, 673 N.W.2d 567 (2004); State v.  
March, 265 Neb. 447, 658 N.W.2d 20 (2003).
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(c) Disposition 
The information filed in this case alleged that Van committed 

the charged offenses in Wayne County "on or about December 8, 
2001 to December 17, 2001." Each charged offense was described 
in the information using the language of the statute by which it 
was defined. At trial, Van did not specifically object to the form of 
the information, but did object to all the evidence being presented 
without specifying which evidence related to which count. During 
the hearing on his motion for new trial, Van argued, inter alia, that 
the information violated his double jeopardy rights. Generally, on 
appeal, he now argues that the information was deficient because 
it failed to specify the particular facts that supported each of the 
two assault charges. Relying upon State v. Bachelor, 6 Neb. App.  
426, 575 N.W.2d 625 (1998), Van contends that there is no way of 
knowing what evidence the jury used to support its guilty verdict 
with respect to the charges of first and second degree assault.  

Bachelor did not involve a challenge to the sufficiency of an 
information, but, rather, a contention that third degree assault was 
a lesser-included offense of second degree assault, such that con
viction of both offenses arising out of the same conduct would 
constitute double jeopardy. Van was charged with and convicted 
of first and second degree assault, which we have held are sepa
rate offenses for double jeopardy purposes. See State v. Billups, 
209 Neb. 737, 311 N.W.2d 512 (1981). Bachelor does not support 
Van's argument that an information alleging multiple counts must 
allege specific evidentiary facts relevant to each count.  

[7-10] The function of an information is twofold: With reason
able certainty, an information must inform the accused of the 
crime charged so that the accused may prepare a defense to the 
prosecution and, if convicted, be able to plead the judgment of 
conviction on such charge as a bar to a later prosecution for the 
same offense. State v. Brunzo, 262 Neb. 598, 634 N.W.2d 767 
(2001). Generally, to charge a defendant with the commission of 
a criminal offense, the information or complaint must allege each 
statutorily essential element of the crime charged, expressed in 
the words of the statute which prohibits the conduct charged as a 
crime, or in language equivalent to the statutory terms defining 
the crime charged. Id. Where an information alleges the commis
sion of a crime using language of the statute defining that crime
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or terms equivalent to such statutory definition, the charge is suf
ficient. Id. However, when the charging of a crime in the language 
of the statute leaves the information insufficient to reasonably 
inform the defendant as to the nature of the crime charged, addi
tional averments must be included to meet the requirements of 
due process. Id. Nonetheless, an information is deemed sufficient 
unless it is so defective that by no construction can it be said to 
charge the offense of which the accused was convicted. Id.  

Here, the information charges that five crimes were commit
ted in Wayne County during a 10-day timeframe and describes 
the statutorily essential elements of each crime in the words of 
the statute that defines each charged offense, or language equiv
alent thereto. We conclude that the information was legally suffi
cient to accomplish its dual purpose as articulated in State v.  
Brunzo, supra.  

3. MOTION FOR MISTRIAL 

(a) Assignment of Error 
In his fourth assignment of error, Van assigns, restated, that the 

district court erred in denying his motion for a mistrial following 
certain testimony by Marshall which the court ordered stricken.  

(b) Standard of Review 
[11] The decision whether to grant a motion for mistrial is 

within the discretion of the trial court and will not be disturbed 
on appeal in the absence of an abuse of discretion. State v. Cook, 
266 Neb. 465, 667 N.W.2d 201 (2003); State v. Shipps, 265 Neb.  
342, 656 N.W.2d 622 (2003).  

(c) Disposition 
During trial, the district court conducted a hearing out of the 

presence of the jury to determine whether evidence relating to 
Van's prior sexual conduct with Marshall and others was admissi
ble under Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404 (Reissue 
1995). The court concluded that evidence relating to Van's rela
tionship with Marshall was not subject to rule 404, as it occurred 
during the time of the conduct involving J.G.C. and Marshall was 
essentially a codefendant. The court specifically found, however, 
that evidence of Van's conduct with other individuals was inad
missible under rule 404.
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During direct examination by the State, Marshall testified 
about a conversation he had had with Van about J.G.C. on 
Thursday, December 13, 2001. Marshall testified that they dis
cussed the events of the previous day and J.G.C.'s progress as a 
"slave." Marshall testified that during this conversation, Van 
stated that if J.G.C. did not work out, they would have to kill him.  
Marshall testified that Van appeared to be disappointed when he 
made this statement. When the State asked Marshall the reason 
for Van's apparent disappointment, he responded, "[Van] had told 
me that what his goal was is to eventually get seven slaves and it 
was-." At that point, Van's counsel immediately objected and 
moved for a mistrial on the basis that Marshall had testified 
regarding Van's behavior with others in violation of the court's 
finding at the rule 404 hearing. The district court denied the 
motion but instructed the jury to disregard Marshall's response.  

[12] On appeal, Van contends that Marshall's statement was so 
prejudicial that it could not be cured by the instruction to disre
gard and that the district court therefore erred in not granting a 
mistrial. A mistrial is properly granted in a criminal case where an 
event occurs during the course of a trial which is of such a nature 
that its damaging effect cannot be removed by proper admonition 
or instruction to the jury and thus prevents a fair trial. State v.  
Shipps, supra; State v. Myers, 258 Neb. 272, 603 N.W.2d 390 
(1999). Marshall's brief remark did not include specifics about 
Van's prior sexual conduct with other individuals, and we con
clude that it does not rise to the level of prejudice that would 
require a mistrial. The instruction to disregard was sufficient to 
minimize any prejudice caused by the remark, and the district 
court did not err in denying Van's motion for mistrial.  

4. ASSISTANCE OF COUNSEL 

(a) Assignment of Error 
In his fifth assignment of error, Van assigns, restated, that his 

trial counsel was ineffective, thereby depriving him of his Sixth 
Amendment right to assistance of counsel.  

(b) Standard of Review 
[13,14] To prevail on a claim of ineffective assistance of coun

sel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052,
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80 L. Ed. 2d 674 (1984), the defendant must show that counsel's 
performance was deficient and that this deficient performance 
actually prejudiced his or her defense. State v. Duncan, 265 Neb.  
406, 657 N.W.2d 620 (2003); State v. Davlin, 265 Neb. 386, 658 
N.W.2d 1 (2003). Claims of ineffective assistance of counsel 
raised for the first time on direct appeal do not require dismissal 
ipso facto; the determining factor is whether the record is suffi
cient to adequately review the question. State v. Hubbard, 267 
Neb. 316, 673 N.W.2d 567 (2004). When the issue has not been 
raised or ruled on at the trial court level and the matter necessi
tates an evidentiary hearing, an appellate court will not address 
the matter on direct appeal. Id.  

(c) Disposition 
Van alleges that his trial counsel was ineffective in agreeing to 

redact specific details in the e-mail messages received in evidence 
at trial, in failing to file a bill of particulars or a motion to quash 
the assault charges in the information, in failing to request a 
change of venue, and in failing to challenge discrimination in the 
selection of the jury. Van concedes in his brief that these claimed 
deficiencies are "not apparent on the record." Brief for appellant 
at 30.  

Based upon our determination, discussed above, that the infor
mation was legally sufficient, we conclude that there is no merit to 
Van's claim that his trial counsel was ineffective in failing to file a 
bill of particulars or motion to quash. We agree that the present 
record provides an insufficient basis for resolution of Van's other 
claims regarding the assistance provided by his trial counsel.  
Accordingly, we do not reach those issues in this direct appeal.  

5. SENTENCING 

(a) Assignment of Error 
In his sixth assignment of error, Van assigns that the district 

court erred "in failing to impose concurrent sentences . . . and 
imposing an excessive sentence, which constituted an abuse of its 
discretion." 

(b) Standard of Review 
[15-17] In imposing a sentence, a sentencing judge should con

sider the defendant's age, mentality, education, experience, and
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social and cultural background, as well as his or her past criminal 
record or law-abiding conduct, motivation for the offense, nature 
of the offense, and the amount of violence involved in the com
mission of the crime. State v. Roeder, 262 Neb. 951, 636 N.W.2d 
870 (2001); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 
(2001). Where a sentence imposed within statutory limits is 
alleged on appeal to be excessive, the appellate court must deter
mine whether the sentencing court abused its discretion in con
sidering and applying these factors as well as any applicable legal 
principles in determining the sentence to be imposed. Id. An 
abuse of discretion takes place when the sentencing court's rea
sons or rulings are clearly untenable and unfairly deprive a litigant 
of a substantial right and a just result. Id.  

(c) Disposition 
All of Van's sentences were within statutory limits. First degree 

sexual assault is a Class II felony, which carries a minimum prison 
sentence of 1 year and a maximum of 50 years. Neb. Rev. Stat.  
§ 28-105 (Cum. Supp. 2002) and § 28-319(2). Van was sentenced 
to 7 to 10 years in prison on this charge. First degree assault is a 
Class III felony and carries a minimum prison sentence of 1 year 
and a maximum of 20 years. §§ 28-105 and 28-308(2). Van was 
sentenced to 5 to 8 years in prison for first degree assault. Second 
degree assault and false imprisonment are Class IIIA felonies 
which carry no minimum sentence and a maximum prison sen
tence of 5 years. §§ 28-105, 28-309, and 28-314. Van received 
prison sentences of 2 to 5 years for second degree assault and 1 to 
3 years for false imprisonment. Terroristic threats is a Class IV 
felony which carries no minimum sentence and a maximum sen
tence of 5 years in prison. §§ 28-105 and 28-311.01(2). Van 
received a prison sentence of 1 to 3 years for terroristic threats. The 
sentences were ordered to be served consecutively.  

[18] In arguing that these sentences were excessive, Van con
tends that all of the charged offenses arose from a single "trans
action" which he describes as a "consensual and prearranged 
BDSM relationship" initiated by J.G.C. Brief for appellant at 31.  
This argument ignores J.G.C.'s sworn testimony that at the time 
of the charged offenses, he had withdrawn any consent previously 
communicated to Van. Nor do we find merit in Van's argument
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that his sentences are excessive when compared to the sentence 
received by Marshall. The mere fact that a defendant's sentence 
differs from that imposed on a coperpetrator does not in and of 
itself make the defendant's sentence an abuse of discretion, as the 
court must consider each defendant's life, character, and previous 
conduct in imposing sentence. State v. Boppre, 234 Neb. 922, 453 
N.W.2d 406 (1990).  

Based upon our review of the record, including the presen
tence investigation report reflecting Van's prior history of sexual 
offenses, we conclude that the district court did not abuse its dis
cretion in sentencing Van to consecutive terms of imprisonment 
as noted above.  

6. DENIAL OF MOTION FOR NEW TRIAL 

(a) Assignments of Error 
Van's remaining assignments of error pertain to the denial of 

his motion for new trial. In his seventh assignment of error, Van 
asserts that the district court erred in failing to find that the ver
dict was not supported by sufficient evidence or was contrary to 
law. In his eighth assignment of error, Van alleges prosecutorial 
misconduct for not disclosing certain evidence prior to trial. In 
his ninth assignment of error, Van asserts that the trial court erred 
in refusing a juror affidavit offered in support of his motion for 
new trial and further erred in not remanding for a new trial or at 
least for an evidentiary hearing on this issue. In his 10th assign
ment of error, Van assigns that the district court erred in denying 
him a new trial based upon newly discovered evidence.  

(b) Standard of Review 
[19,20] A motion for new trial is addressed to the discretion of 

the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. State v. Hudson, ante p. 151, 680 N.W.2d 
603 (2004). Regardless of whether the evidence is direct, circum
stantial, or a combination thereof, and regardless of whether the 
issue is labeled as a failure to direct a verdict, insufficiency of the 
evidence, or failure to prove a prima facie case, the standard is the 
same: In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence; such matters are for the finder
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of fact, and a conviction will be affirmed, in the absence of prej
udicial error, if the evidence admitted at trial, viewed and con
strued most favorably to the State, is sufficient to support the con
viction. State v. Cook, 266 Neb. 465, 667 N.W.2d 201 (2003).  

(c) Disposition 

(i) Sufficiency of Evidence 

a. Terroristic Threats 
With respect to the terroristic threats charge, Van argues that 

J.G.C. stated in the e-mail correspondence and admitted on cross
examination that he needed to be afraid of Van. Van argues that his 
conduct cannot be a terroristic threat "when [J.G.C.], the victim, 
is asking Van to threaten him, to make him afraid of Van." Brief 
for appellant at 32. We view this as a restatement of Van's con
tention that because J.G.C. originally consented to the BDSM 
relationship, Van cannot be convicted of terroristic threats. We 
find no merit in this argument.  

"A person commits terroristic threats if he or she threatens to 
commit any crime of violence . . . [w]ith the intent to terrorize 
another." § 28-311.01(1)(a). In State v. Saltzman, 235 Neb. 964, 
458 N.W.2d 239 (1990), we held that the terroristic threats statute 
required neither an actual intent to execute the threats made nor 
that the recipient of the threat actually be terrorized. Because the 
State was not required to prove J.G.C. was actually terrorized, the 
only issue for the jury was whether Van possessed the intent to ter
rorize him. There was evidence that Van threatened J.G.C.'s life, 
which is sufficient to support the conviction for terroristic threats.  

b. False Imprisonment 
Van argues that because J.G.C. admitted the possibility that 

Van did not understand that J.G.C. really wanted to go home, 
there was insufficient evidence for the jury to find Van guilty of 
false imprisonment. Under Nebraska law, a person commits false 
imprisonment in the first degree "if he or she knowingly restrains 
or abducts another person (a) under terrorizing circumstances or 
under circumstances which expose the person to the risk of seri
ous bodily injury; or (b) with intent to hold him or her in a condi
tion of involuntary servitude." § 28-314(1). The statute contains 
no express "lack of consent" element, but it does require an
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inquiry into whether the restraint was "knowingly" done.  
Subsection (1)(b) would require a further inquiry into Van's 
intent. Regardless of J.G.C.'s belief, the issue of Van's knowledge 
and intent was for the jury to decide. Because J.G.C. testified that 
he told Van that he wished to go home, there was sufficient evi
dence upon which the jury could conclude that Van acted with the 
requisite knowledge and intent.  

c. Sexual Assault 
As noted, consent is clearly a defense to the sexual assault 

charge. In this respect, Van argues that the only evidence in the 
record is that J.G.C. neither physically nor verbally resisted the 
assault and that thus, he consented to it. However, under Neb. Rev.  
Stat. § 28-318(8) (Reissue 1995), the phrase "without consent" 
within the context of § 28-321 can mean compulsion to submit 
"due to the use of force or threat of force." In addition, "[a] vic
tim need not resist verbally or physically where it would be use
less or futile to do so." § 28-318(8). The jury was instructed on 
these definitions. Thus, the mere fact that J.G.C. did not verbally 
or physically resist is not determinative of whether he consented 
to the acts. The record includes evidence that J.G.C. was subject 
to beatings for disobeying Van and that he revoked his consent to 
the BDSM relationship prior to the acts of sexual penetration.  
Thus, the evidence was sufficient to support Van's conviction on 
this charge.  

d. First and Second Degree Assault 
[21] Although Van makes a general assignment that the jury's 

verdict was not supported by sufficient evidence, he makes no 
specific argument in this regard with respect to the assault con
victions. Errors that are assigned but not argued will not be 
addressed by an appellate court. State v. Perry, ante p. 179, 681 
N.W.2d 729 (2004); State v. Jackson, 264 Neb. 420, 648 N.W.2d 
282 (2002).  

(ii) Alleged Prosecutorial Misconduct 
[22-24] The suppression by the prosecution of evidence favor

able to an accused upon request violates due process where the 
evidence is material either to guilt or to punishment, irrespective of 
the good faith or bad faith of the prosecution. Brady v. Maryland,
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373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963); State v.  
Castor, 257 Neb. 572, 599 N.W.2d 201 (1999). Favorable evidence 
is material, and constitutional error results from its suppression by 
the government, if there is a reasonable probability that had the 
evidence been disclosed to the defense, the result of the proceed
ing would have been different. Id. Whether a prosecutor's failure 
to disclose evidence results in prejudice depends on whether the 
information sought is material to the preparation of the defense, 
meaning that there is a strong indication that such information will 
play an important role in uncovering admissible evidence, aiding 
preparation of witnesses, corroborating testimony, or assisting 
impeachment or rebuttal. State v. Null, 247 Neb. 192, 526 N.W.2d 
220 (1995). Van argues that the State failed to disclose three cate
gories of evidence prior to his trial.  

a. Polygraph Examination Notes 
Van filed a pretrial motion to disclose the results of a polygraph 

test administered to J.G.C. This motion was sustained on June 21, 
2002. Van concedes in this brief that he received polygraph infor
mation from the State prior to trial. Van contends, however, that 
the information provided to him was incomplete. Specifically, he 
contends that one section of this information, captioned 
"PRE-TEST ADMISSIONS," states "See notes" and that he was 
never provided with any notes. Brief for appellant at 34. He 
argues that the failure of the State to provide the notes unfairly 
limited his ability to cross-examine J.G.C. concerning prior 
inconsistent statements.  

At the hearing on the motion for new trial, the State offered an 
affidavit from an officer of the Wayne Police Department averring 
that all of the materials related to the polygraph report were pro
vided to Van. Van offered no evidence to the contrary. The State 
could not have failed to disclose information which did not exist.  
Accordingly, Van's argument in this regard is without merit.  

b. Statements of J.G.C. and Marshall 
Van filed a pretrial motion to disclose exculpatory and mitigat

ing evidence, which was sustained by the trial court prior to trial.  
In his brief, Van contends that at trial, both Marshall and J.G.C.  
testified that they had previously lied to law enforcement officers 
and that the State failed to provide him with this information prior
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to trial, thus prejudicing his ability to cross-examine the wit
nesses. The State argues that Van has presented no evidence in 
support of his contention that it failed to provide him with infor
mation regarding J.G.C.'s and Marshall's statements prior to trial.  
Moreover, it is clear from the record that Van was provided the 
information he now complains about while the trial was progress
ing, when both J.G.C. and Marshall testified about their prior lies.  
Because Van possessed the information during trial, any delay in 
receiving the information could not have impaired his ability to 
cross-examine the witnesses. See State v. Lotter, 255 Neb. 456, 
586 N.W.2d 591 (1998) (holding no Brady violation exists when 
material evidence is disclosed prior to end of trial).  

c. Evidence Pertaining to Anita Reeves 
During his cross-examination on July 10, 2002, J.G.C. denied 

that he knew a person named "Anita Reeves" and denied that he 
had ever told anyone at a Houston church that he intended to go 
to New Orleans. During redirect on July 11, the State did not 
question J.G.C. regarding these statements.  

On July 12, 2002, while the trial was still in progress, a Wayne 
police officer conducted a telephone interview with Reeves.  
During this interview, it was discovered that Reeves had contacted 
the Houston police in December 2001 to report that she had had 
contact with J.G.C. at a church in Houston and that J.G.C. stated 
he was going to New Orleans. The State immediately provided 
this information to Van. Van now contends that the State know
ingly permitted J.G.C. to falsely testify because it knew the con
tents of the police interview contradicted J.G.C.'s testimony.  

The record reflects that the State did not acquire the informa
tion regarding Reeves until after J.G.C.'s trial testimony.  
Prosecutors therefore could not have knowingly allowed J.G.C. to 
testify falsely with respect to Reeves. In addition, the interview 
was based only on Reeves' unsworn statements and thus cannot 
be said to have rendered J.G.C.'s contradictory, swom statement 
false. In any event, the disputed contact between J.G.C. and 
Reeves is a collateral matter which could not be a basis for 
impeachment. See State v. Owens, 257 Neb. 832, 601 N.W.2d 231 
(1999). For these reasons, we conclude that the State did not 
engage in misconduct by permitting J.G.C. to testify that he did 
not have contact with Reeves.
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(iii) Alleged Juror Misconduct 
In support of his motion for new trial, Van offered an affidavit 

of one of the jurors regarding statements he had made to other 
jurors during deliberation. The statements pertained to the juror's 
belief that sodomy was unlawful in Nebraska. The Nebraska 
Criminal Code, by which criminal offenses are defined in this 
state, does not include an offense designated as "sodomy." The dis
trict court sustained a relevancy objection to the affidavit, reason
ing that while it made reference to "thoughts or comments made in 
the jury room," there was no evidence that the jury received any 
extraneous information from an external source during its deliber
ations. Van argues that the exclusion of the affidavit was reversible 
error and that the affidavit reflects juror misconduct which war
rants a new trial.  

[25,26] In order for jury misconduct to become the basis for a 
new trial, it must be prejudicial. State v. Thomas, 262 Neb. 985, 
637 N.W.2d 632 (2002); State v. Rust, 223 Neb. 150, 388 N.W.2d 
483 (1986). Where the jury misconduct in a criminal case involves 
juror behavior only, the burden to establish prejudice rests on the 
party claiming the misconduct. State v. Thomas, supra; State v.  
McDonald, 230 Neb. 85, 430 N.W.2d 282 (1988).  

In support of his argument that the excluded affidavit reflects 
juror misconduct, Van relies on In re Stankewitz, 40 Cal. 3d 391, 
220 Cal. Rptr. 382, 708 P.2d 1260 (1985). In that case, a juror 
advised other jurors during guilt phase deliberations in a felony 
murder trial that he had been a police officer for 20 years and that 
robbery occurs as soon as a person forcibly takes personal prop
erty from another, regardless of intent to keep the property. This 
statement of the law was contrary to a jury instruction given by 
the court. The applicable California statute provided: "'Upon an 
inquiry as to the validity of a verdict, any otherwise admissible 
evidence may be received as to statements made, or conduct, 
conditions, or events occurring, either within or without the jury 
room, of such a character as is likely to have influenced the ver
dict improperly.'" (Emphasis omitted.) 40 Cal. 3d at 397, 220 
Cal. Rptr. at 384, 708 P.2d at 1262. The court reasoned that when 
a statement of law not given to the jury in the instructions entered 
the jury room, the defendant was denied his constitutional right 
to a fair trial unless the State could prove no actual prejudice
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occurred. It thus reversed the conviction and remanded the cause 
for a new trial.  

In the instant case, the district court relied upon the controlling 
statute in Nebraska, Neb. Evid. R. 606(2), Neb. Rev. Stat.  
§ 27-606(2) (Reissue 1995), which provides: 

Upon an inquiry into the validity of a verdict or indictment, 
a juror may not testify as to any matter or statement occur
ring during the course of the jury's deliberations or to the 
effect of anything upon his or any other juror's mind or emo
tions as influencing him to assent to or dissent from the ver
dict or indictment or concerning his mental processes in con
nection therewith, except that a juror may testify on the 
question whether extraneous prejudicial information was 
improperly brought to the jury's attention or whether any 
outside influence was improperly brought to bear upon any 
juror. Nor may his affidavit or evidence of any statement by 
him indicating an effect of this kind be received for these 
purposes.  

(Emphasis supplied.) In concluding that the statements which the 
juror claims to have made to other jurors during deliberations did 
not constitute "extraneous prejudicial information" within the 
meaning of this statute, the district court also relied upon our 
holding in State v. Thomas, 262 Neb. at 999, 637 N.W.2d at 650, 
that the word "extraneous" as used in this statute means " ' "exist
ing or originating outside or beyond: external in origin: coming 
from the outside . . . brought in, introduced, or added from an 
external source or point of origin."' " Applying this definition, we 
determined in Thomas that a juror's statement made during delib
erations concerning his knowledge of another case was not extra
neous because it was "provided by a member of the jury, not by 
an external source." 262 Neb. at 999, 637 N.W.2d at 650. We 
noted that "[n]one of the jurors brought extraneous information to 
the jury or obtained extra information about the facts of the case." 
Id. at 1000, 637 N.W.2d at 650.  

We have applied the same reasoning to legal knowledge pos
sessed by a juror. In Leavitt v. Magid, 257 Neb. 440, 443, 598 
N.W.2d 722, 725 (1999), the unsuccessful plaintiff in a medical 
malpractice action alleged jury misconduct, based upon affidavits 
indicating that a juror, who was an attomey, "intimidated the other
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jury members into using a definition of proximate cause that con
flicted with the jury instructions." We concluded that the legal 
knowledge possessed by the attorney-juror was not extraneous 
prejudicial information within the meaning of § 27-602(2), 
because it was general knowledge not specific to the factual cir
cumstances presented in the case. Because the juror affidavits 
were therefore inadmissible, we concluded that the court did not 
err in denying an evidentiary hearing or in denying the motion for 
new trial. Similarly, in State v. Meyer, 236 Neb. 253, 460 N.W.2d 
656 (1990), we held that a juror affidavit may not be used to show 
a jury's misunderstanding of the law as such misunderstanding 
inheres in the verdict.  

In this case, nothing in the excluded affidavit establishes that 
matters outside the personal knowledge or belief of the juror 
were introduced during deliberations and therefore no "extrane
ous" information was introduced that could be admissible under 
§ 27-606(2). The district court did not err in excluding the affi
davit, and Van did not meet his burden of proving prejudicial 
juror misconduct which would entitle him to a new trial.  

(iv) Newly Discovered Evidence 
[27] Van argues that the district court erred in denying his 

motion for new trial on grounds of newly discovered evidence. A 
new trial can be granted on various grounds materially affecting 
the substantial rights of the defendant, including "newly discov
ered evidence material for the defendant which he or she could 
not with reasonable diligence have discovered and produced at 
the trial." Neb. Rev. Stat. § 29-2101(5) (Cum. Supp. 2002). One 
moving for new trial on the basis of newly discovered evidence 
must show that the evidence was uncovered since the trial, that 
the evidence was not equally available before the trial, and that 
the evidence was not simply discovered by the exercise of 
belated diligence. State v. Jackson, 264 Neb. 420, 648 N.W.2d 
282 (2002).  

In support of his claim that he was entitled to a new trial on the 
basis of newly discovered evidence, Van submitted two affidavits.  
The first was from a private investigator who averred that he 
"exhausted all the available resources" he had in an attempt to 
locate an individual referred to as "W.B." prior to trial but was
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unable to do so. The second affidavit was from W.B., who averred 
that in 1996, he met J.G.C. on an Internet site and that the two cor
responded for 6 months. The second affidavit further states that in 
this correspondence, J.G.C. had expressed a desire to disappear 
and wanted W.B. as his master and to have complete control over 
him. The affidavit states that J.G.C. resided with W.B. from April 
1997 until 1999. W.B. averred that J.G.C. was a "good liar" and 
that J.G.C. expected W.B. to provide him financial support. J.G.C.  
also indicated to W.B. that he wished to receive more punishment 
during their BDSM sessions. When the relationship ended, W.B.  
informed F.B. that J.G.C. was motivated only by financial gain.  
W.B. averred that he showed F.B. e-mail messages which J.G.C.  
had sent to various individuals reflecting his intention to stage his 
own abduction, adopt a new identity, and enter a permanent 
no-limits BDSM relationship. W.B. further averred that he was 
unaware of Van's case until after the verdict and that when he 
became aware of it, he contacted Van's attorney. In his affidavit, 
W.B. opined that J.G.C. was dishonest and motivated by his own 
financial interests.  

When announcing its decision on the motion for new trial on 
the record, the district court found that the issues addressed in 
W.B.'s affidavit pertaining to lies by J.G.C. had been raised at trial 
and admitted by J.G.C. It reasoned that the defense had the oppor
tunity to and did strongly rely on J.G.C.'s lies as a defense at trial 
and that the additional information provided by W.B. would have 
gone solely to J.G.C.'s credibility and did not therefore constitute 
a permissible basis for granting a new trial. See State v. Owens, 
257 Neb. 832, 601 N.W.2d 231 (1999). The court did not make an 
express finding whether the "newly discovered" evidence was 
such that it could not have been discovered prior to trial.  

We assume without deciding that Van has demonstrated that 
the evidence claimed as "newly discovered" was not available at 
trial and could not have been discovered with reasonable dili
gence. See State v. Jackson, supra. However, he was also required 
to demonstrate that the evidence materially affected his substan
tial rights. See id. Nothing in W.B.'s affidavit would directly affect 
any of J.G.C.'s testimony about what occurred between Van and 
him. W.B.'s testimony that J.G.C. had previously sought a no
limits BDSM relationship and that J.G.C. was capable of deception

842



McGINN v. STATE FARM MUT. AUTO. INS. CO. 843 

Cite as 268 Neb. 843 

was information that had already been presented to the jury and 
thus was entirely cumulative. At most, the evidence provided by 
W.B.'s affidavit would collaterally affect J.G.C.'s general credi
bility and thus was not material to Van's defense. The district 
court did not abuse its discretion in finding that newly discovered 
evidence did not support a new trial.  

III. CONCLUSION 
For the reasons discussed, we find no merit in any of the 

assignments of error and, therefore, affirm the judgment of the 
district court.  

AFFIRMED.  

JOHN MCGINN, APPELLANT, v. STATE FARM MUTUAL 

AUTOMOBILE INSURANCE COMPANY, APPELLEE.  

689 N.W.2d 802 

Filed November 19, 2004. No. S-03-597.  

1. Demurrer: Pleadings: Appeal and Error. In an appellate court's review of a ruling 
on a demurrer, the court is required to accept as true all the facts which are well pled 
and the proper and reasonable inferences of law and fact which may be drawn there
from, but not the conclusions of the pleader.  

2. Demurrer: Pleadings. In determining whether a cause of action has been stated, a 
petition is to be construed liberally; if, as so construed, the petition states a cause of 

action, the demurrer is to be overruled.  
3. Pleadings: Appeal and Error. Whether a petition states a cause of action is a ques

tion of law, regarding which an appellate court has an obligation to reach a conclu

sion independent of that of the trial court.  
4. Insurance: Contracts. An insurance policy is a contract.  
5. Insurance: Breach of Contract. In asserting a claim for breach of an insurance con

tract, it is ordinarily necessary to assert a breach.  

Appeal from the District Court for Douglas County: J. PATRICK 

MULLEN, Judge. Affirmed.  

Christopher D. Jerram, of Kelley & Lehan, P.C., and Thomas B.  
Cowart, of Law Offices of Windle Turley, P.C., for appellant.  

Joseph K. Meusey, Marck C. Laughlin, and Jeremy B. Morris, 
of Fraser, Stryker, Meusey, Olson, Boyer & Bloch, P.C., for 
appellee.
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WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MILLER-LERMAN, 
JJ.  

MILLER-LERMAN, J.  
NATURE OF CASE 

Mary Lyn Lynch and Thomas Lynch initiated this case in the 
district court for Douglas County as a class action suit against 
State Farm Mutual Automobile Insurance Company (State Farm), 
their automobile insurance carrier. In their first "cause of action," 
based on contract, the Lynches challenged the administration of 
the "medical payments coverage" provided to them in their State 
Farm automobile insurance policy. The Lynches generally alleged 
throughout all their six "causes of action" that members of the 
purported class paid premiums for indemnity coverage but that 
State Farm instead delivered managed care coverage of lesser 
value. At the time this appeal was filed, the Lynches' case was 
proceeding but no class had been certified.  

On August 26, 2002, the Lynches filed their ninth amended 
petition in which appellant, John McGinn, was added as a puta
tive class representative. The ninth amended petition (sometimes 
referred to hereinafter as "petition") is the operative petition for 
purposes of this appeal. Because Nebraska's new rules of plead
ing apply to "civil actions filed on or after January 1, 2003," and 
this action was filed prior to that date, State Farm's challenge to 
the adequacy of the petition was in the form of a demurrer. See 
Neb. Ct. R. of Pldg. in Civ. Actions 1 (rev. 2003); Kubik v. Kubik, 
ante p. 337, 683 N.W.2d 330 (2004).  

In its demurrer to the ninth amended petition, State Farm 
claimed that the petition did not state facts sufficient to consti
tute a cause of action. The district court sustained the demurrer 
as to McGinn's claims, dismissed those claims without leave to 
replead, and struck McGinn as a party to the lawsuit. McGinn 
was permitted to appeal pursuant to Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2002). McGinn challenges the district court's order 
sustaining State Farm's demurrer. We affirm.  

STATEMENT OF FACTS 
The facts as alleged in the petition are as follows: On August 

18, 1995, Mary Lynch was involved in an automobile accident in 
Omaha, Nebraska, when her car was struck from behind by
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another vehicle. As a result of the collision, Mary Lynch allegedly 
sustained personal injuries necessitating medical treatment. Mary 
Lynch submitted a claim to State Farm pursuant to her medical 
payments coverage, seeking payment for the medical treatment 
she had received as a result of the August 18 automobile accident.  
The record reflects that at the time of her accident, Mary Lynch's 
medical payments coverage provision provided as follows: 

We [State Farm] will pay reasonable medical expenses in
cuffed, for bodily injury caused by accident, for services fur
nished within three years of the date of the accident. These 
expenses are for necessary medical, surgical, X-ray, dental, 
ambulance, hospital, professional nursing and funeral ser
vices, eyeglasses, hearing aids and prosthetic devices. ...  

We have the right to make or obtain a utilization review 
of the medical expenses and services to determine if they are 
reasonable and necessary for the bodily injury sustained.  

(Emphasis in original.) 
State Farm denied Mary Lynch's claim. Thereafter, the 

Lynches filed the instant class action on behalf of themselves and 
"all others similarly situated," claiming, in summary, that State 
Farm engaged in a "scheme" in which it sold them and the mem
bers of the class automobile insurance policies and "billed the 
class members for traditional indemnity medical payments cover
age, while actually delivering to them a medical cost containment/ 
managed care program," allegedly a lesser type of coverage. In 
their petition, the Lynches asserted six separate "causes of 
action," to wit: breach of contract; breach of the covenant of good 
faith and fair dealing; violation of the Uniform Deceptive Trade 
Practices Act, Neb. Rev. Stat. § 87-301 et seq. (Reissue 1999); 
fraud; unjust enrichment; and violation of the Consumer 
Protection Act, Neb. Rev. Stat. § 59-1601 et seq. (Reissue 1998).  
Each "cause of action" refers to and is dependent on the existence 
of the insurance policy contract at issue. Among their various 
prayers for relief, the Lynches sought damages and a partial 
refund of the premiums paid for the insurance.  

On August 26, 2002, the district court granted the Lynches leave 
to file a ninth amended petition, adding McGinn as an additional 
plaintiff and class representative. McGinn purportedly represented
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himself and other policyholders who have medical payments cov
erage in their State Farm automobile insurance policies, but who 
have not filed a claim under that coverage, and thus, have not had 
a claim denied.  

On September 13, 2002, State Farm filed a demurrer to the 
ninth amended petition, asserting, inter alia, that the allegations of 
the petition failed to state facts sufficient to constitute a cause of 
action. In an order filed January 23, 2003, the district court sus
tained the demurrer, dismissed McGinn's claims without leave to 
replead, and struck McGinn as a plaintiff.  

In its January 23, 2003, order, the district court reviewed the 
petition and in connection with McGinn's breach of contract claim 
reasoned that McGinn's allegations under the ninth amended peti
tion failed to state a cause of action, because "McGinn ha[d] not 
filed a claim with State Farm and as a result there ha[d] been no 
denial of a McGinn claim." The district court dismissed all of 
McGinn's remaining claims under the same reasoning.  

On May 9, 2003, the district court entered an order under 
§ 25-1315, concluding that there was "no just reason" for delay 
and entering judgment in State Farm's favor as to McGinn's 
claims in the ninth amended petition. Thereafter, McGinn filed 
the instant appeal. According to the parties, the Lynches' claims 
against State Farm, encompassing policyholders who have filed a 
claim and been denied, have been proceeding in the district court 
during the pendency of the instant appeal.  

ASSIGNMENTS OF ERROR 
On appeal, McGinn assigns two errors. McGinn claims, re

stated, that the district court erred (1) in sustaining State Farm's 
demurrer and dismissing McGinn and the class members he repre
sented from the suit and (2) in sustaining State Farm's demurrer, 
because a demurrer is not the proper method by which to challenge 
class status.  

STANDARDS OF REVIEW 
[1-3] In an appellate court's review of a ruling on a demurrer, 

the court is required to accept as true all the facts which are well 
pled and the proper and reasonable inferences of law and fact 
which may be drawn therefrom, but not the conclusions of the 
pleader. Kubik v. Kubik, ante p. 337, 683 N.W.2d 330 (2004);
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Rodehorst v. Gartner, 266 Neb. 842, 669 N.W.2d 679 (2003). In 
determining whether a cause of action has been stated, a petition 
is to be construed liberally; if, as so construed, the petition states 
a cause of action, the demurrer is to be overruled. Id. Whether a 
petition states a cause of action is a question of law, regarding 
which an appellate court has an obligation to reach a conclusion 
independent of that of the trial court. Id.  

ANALYSIS 

FAILURE TO STATE CAUSE OF ACTION 

In the petition, the following "causes of action" were asserted: 
breach of contract; breach of the covenant of good faith and fair 
dealing; violation of the Uniform Deceptive Trade Practices Act, 
§ 87-301 et seq.; fraud; unjust enrichment; and violation of the 
Consumer Protection Act, § 59-1601 et seq. In sustaining State 
Farm's demurrer as to each of McGinn's claims under the ninth 
amended petition, the district court noted that McGinn had not 
filed a claim under the medical payments coverage provision of 
his policy and, therefore, had not had a claim denied by State 
Farm. The district court, in sustaining State Farm's demurrer, ini
tially assessed these facts relative to McGinn's contract allega
tions and, thereafter, as to all of the "causes of action" as they per
tained to McGinn.  

In reviewing the district court's decision sustaining State 
Farm's demurrer, we accept as true all the facts which are well 
pled and the proper and reasonable inferences of law and fact 
which may be drawn therefrom, but not the conclusions of the 
pleader. In considering McGinn's facts as pled to determine 
whether those facts state a cause of action, we construe the peti
tion liberally.  

In the petition, McGinn alleges that he is a policyholder under 
a State Farm automobile insurance policy that contains a provision 
for medical payments coverage which is subject to a utilization 
review as to reasonableness and necessity. Unlike the Lynches, 
McGinn admits in paragraph 9 of the petition that he has not made 
a medical payments claim. McGinn nevertheless asserts that he has 
a justiciable legal issue, because he claims to have purchased a 
type of medical payments coverage which will not be delivered if 
he makes a claim.
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In support of his assertion that he has stated a cause of action, 
McGinn relies on cases such as Sitton v. State Farm Mut. Auto.  
Ins. Co., 116 Wash. App. 245, 63 P.3d 198 (2003), and urges us to 
reverse the district court's order sustaining State Farm's demurrer.  
We find the cases upon which McGinn relies, which are not 
repeated here, unpersuasive or inapposite.  

For example, although Sitton was certified as a class action 
and the allegations in Sitton are similar to those in the petition, 
the opinion makes clear that unlike McGinn's circumstance as 
alleged in the instant case, each of the class representatives who 
brought the class action against their automobile insurance car
rier in Sitton had filed claims with the insurance company, which 
claims were denied, at least in part. We review McGinn's claims 
and determine whether, despite McGinn's failure to have filed a 
claim under his medical payments coverage provision, he never
theless has stated a cause of action against State Farm. We con
clude as a matter of law that he has not.  

[4,5] Initially, we note that an insurance policy is a contract.  
Guerrier v. Mid-Century Ins. Co., 266 Neb. 150, 663 N.W.2d 131 
(2003); Farm Bureau Ins. Co. v. Martinsen, 265 Neb. 770, 659 
N.W.2d 823 (2003). In assessing claims for damages in insurance 
contract actions, it has been recognized that it is ordinarily nec
essary to assert a breach. 16 Lee R. Russ & Thomas F. Segalla, 
Couch on Insurance 3d § 232:42 (2000) (stating that allegation of 
breach is element of claim in action for failure to provide insur
ance benefits as called for under policy). In the absence of a 
breach, a cause of action has not ordinarily been stated. See id.  
See, also, Snyder v. EMCASCO Ins. Co., 259 Neb. 621, 627, 611 
N.W.2d 409, 415 (2000) (stating cause of action for breach of 
insurance contract accrues "at the time of the breach or failure to 
do the thing agreed to").  

In connection with the breach of contract "cause of action," 
McGinn has admittedly not filed a claim under his medical pay
ments coverage and has not had a claim denied. As such, McGinn 
cannot allege, as the Lynches have, that State Farm "billed [him] 
for traditional indemnity medical payments coverage, while actu
ally delivering . . . a medical cost containment/managed care 
program." McGinn has not been subject to the administration of 
the policy, and specifically, he has not actually had the coverage
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at issue "delivered" to him. If McGinn would submit a claim, we 
do not know if he would be afforded coverage, denied coverage, 
or denied coverage in part. Referring to the facts alleged in his 
contract "cause of action," it cannot yet be said that State Farm 
has breached the contract of insurance or failed to do the thing 
agreed to. See Snyder supra.  

McGinn has not asserted a case involving a breach of contract, 
and therefore he has not stated a cause of action for breach of 
contract, as the district court found. We agree with the district 
court's reasoning relative to McGinn's claim based in contract.  

The district court extended its reasoning to McGinn's remain
ing claims. This was not error. Each of the other "causes of 
action" incorporates the existence of the contract for insurance 
and each is dependent on the viability of McGinn's breach of con
tract claim. Because McGinn has not alleged a case involving 
breach of contract, as a matter of law, the remaining "causes of 
action" likewise fail to state a cause of action. The district court 
did not err in granting the demurrer.  

REMAINING ASSIGNMENT OF ERROR 

In view of our resolution of the preceding assignment of error, 
it is not necessary for us to reach the remaining assignment of 
error. See Jay v. Moog Automotive, 264 Neb. 875, 652 N.W.2d 
872 (2002).  

CONCLUSION 
Referring to his State Farm automobile policy, McGinn alleges 

that he has not filed a claim under his medical payments coverage 
provision and has not had a claim denied. Accepting as true the 
facts pled by McGinn, McGinn has not alleged a breach of his 
contract of insurance, and this "cause of action" as well as the 
remaining dependent "causes of action" are not suitable for judi
cial resolution. We conclude that the district court did not err in 
sustaining State Farm's demurrer and dismissing the petition as to 
McGinn, for the reason that McGinn has not stated a cause of 
action. Accordingly, we affirm the district court's order sustain
ing State Farm's demurrer without leave to replead, dismissing 
McGinn's claims, and ordering him stricken as a party plaintiff.  

AFFIRMED.  

HENDRY, C.J., and MCCORMACK, J., not participating.
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STATE OF NEBRASKA, APPELLANT, V.  

JEREMIAH L. FIELDS, APPELLEE.  

688 N.W.2d 878 

Filed November 19, 2004. No. S-03-1184.  

1. Sentences: Appeal and Error. Whether an appellate court is reviewing a sentence 
for its leniency or its excessiveness, a sentence imposed by a district court that is 
within the statutorily prescribed limits will not be disturbed on appeal unless there 
appears to be an abuse of the trial court's discretion.  

2. Judges: Words and Phrases. A judicial abuse of discretion exists only when the rea
sons or rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a 
substantial right and denying a just result in matters submitted for disposition.  

3. Sentences. A sentencing court is not limited in its discretion to any mathematically 
applied set of factors.  

4. _ . The appropriateness of a sentence is necessarily a subjective judgment and 
includes the sentencing judge's observation of the defendant's demeanor and attitude 
and all the facts and circumstances surrounding the defendant's life, but there also 
must be some reasonable factual basis for imposing a particular sentence.  

Appeal from the District Court for Douglas County: 
GREGORY M. SCHATZ, Judge. Sentences vacated, and cause 
remanded for resentencing.  

Jon Bruning, Attorney General, and Marie Colleen Clarke, 
and Stuart J. Dornan, Douglas County Attorney, and Sandra L.  
Denton, for appellant.  

Michael J. Decker for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
The State of Nebraska appeals Jeremiah L. Fields' sentences.  

It contends the sentences were excessively lenient. A jury con
victed Fields of count I, first degree false imprisonment; count II, 
first degree sexual assault; count III, robbery; count IV, use of a 
deadly weapon to commit a felony; and count V, possession of a 
deadly weapon by a felon. The district court sentenced him to 5 
to 5 years' imprisonment for counts I and IV and 5 to 10 years' 
imprisonment for each remaining count, with the sentences on 
counts I, II, III, and V running concurrently and count IV running 
consecutively with credit for time already served. The effect of
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the sentences was a total time of 10 to 15 years' imprisonment, 
making Fields eligible for parole in 4 years from the date of sen
tencing and for release on good time credits in 62 years. Because 
of the severity of the crimes and the likelihood that Fields will 
reoffend, we determine that the sentences were excessively 
lenient. We vacate Fields' sentences and remand the cause with 
instructions for a different judge to impose greater sentences.  

I. BACKGROUND 
Because the facts are pivotal to whether the sentences were 

excessively lenient, we set them out in detail. On October 15 or 
16, 2002, Fields sexually assaulted J.H., a 43-year-old female 
who lived alone. She had attended special education classes 
through the first semester of the ninth grade. J.H. has one son, 
who was raised by her sister. She receives disability and cannot 
manage her own finances.  

On October 15, 2002, J.H. fell asleep and later awoke to find 
Fields, a stranger, entering the room with a gun. He uttered, 
"Bitch, wake up." He then forced J.H. to the living room, pointed 
the gun at her, and demanded that she remove her clothes; terri
fled, she complied.  

Pointing a gun, Fields next demanded J.H. to perform oral sex 
on him. During this sexual assault, Fields struck her with the 
gun multiple times on the back of the head. He then ordered her 
into the bedroom, instructed her to lie down, placed a pillow 
over her face, and sexually penetrated her vagina with the gun.  
She pleaded with him to stop because of the pain, and he 
refused. He then penetrated her vagina with his penis.  

Fields next forced J.H. to the basement at gunpoint and 
ordered her to get on a mattress. He then gagged and bound her 
with cords and beat her with a leather belt. He then left.  

While Fields was gone, J.H. attempted to get loose, but was 
unsuccessful. Fields returned, untied her, and forced her to help 
him load a television and other items into his car. He pointed a 
gun at J.H. and threatened that if she called the police, he would 
come back and kill her or have one of his "homeboys" kill her.  

After Fields left, J.H. called her sister, who called the police, 
and J.H. was then taken to the hospital. The record contains pho
tographs showing numerous bruises and scratches and swelling
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on J.H.'s face, neck, back, arms, wrists, legs, ankles, and torso.  
J.H. told police that Fields had tattoos and described his vehicle.  
The vehicle was later recovered after it had been reported as 
being stolen. J.H. later identified Fields in a photographic lineup 
and at trial.  

Before trial, a hearing was held pursuant to Neb. Evid. R. 404, 
Neb. Rev. Stat. § 27-404 (Reissue 1995), concerning evidence 
that Fields attempted to hire someone to murder J.H. The record 
contains a transcript of a recorded telephone conversation that 
Fields made while in jail pending trial. During the conversation, 
Fields attempted to arrange J.H.'s murder, offering $4,000 to 
$5,000 to a friend if he would "take her out before trial." Fields 
made it clear during the conversation that he wanted J.H. to "be 
dead." The record also contains a newspaper article stating that 
Fields was charged with conspiracy to commit first degree mur
der for the murder-for-hire attempt. The court determined that 
the evidence could be introduced at trial, although the State ulti
mately did not do so. The parties stipulated that DNA recovered 
from the rape kit was consistent with Fields' DNA profile.  

Fields did not introduce evidence, and the jury convicted him 
of all charges. Evidence at sentencing showed that Fields was 23 
years old and has an eighth grade education. He has two chil
dren, but no support orders have been entered. The presentence 
report showed that Fields used and distributed illegal drugs, and 
he admitted that he has had women perform sexual favors to 
obtain drugs from him. He stated to the probation officer that he 
was under the influence of methamphetamine and "crack" dur
ing the assault.  

The report also showed that Fields has had over 60 charges or 
arrests, including arrests for crimes involving aggression or vio
lence such as the use of a weapon to commit a felony, assault and 
battery, robbery, and multiple counts of third degree assault and 
disorderly conduct.  

The probation officer who prepared the presentence investiga
tion report noted: 

Fields['] record reflects a history of illegal and anti-social 
behavior. The record indicates previous ass[au]ltive behavior.  
He was incarcerated for a period of six-months for assault 
3rd degree in 2002. There were several charges of assault
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and/or domestic related charges that were declined. Which is 
. . . an indicator that his temper and his emotions are not 
under control and he may re-offend at any given time.  

The officer recommended incarceration without recommending a 
specific amount of time. Neither J.H. nor members of her family 
attended the sentencing hearing.  

Fields was sentenced to 5 to 5 years' imprisonment for counts 
I and IV and 5 to 10 years' imprisonment for each remaining 
count, with the sentences on counts I, II, III, and V running con
currently and count IV running consecutively. When entering the 
sentence, the court stated, "According to my mathematics, that 
means a term of imprisonment of not less than 10, no[r] more 
than 20 years imprisonment." 

II. ASSIGNMENTS OF ERROR 
The State assigns, consolidated and rephrased, that the court 

imposed an excessively lenient sentence.  

III. STANDARD OF REVIEW 
[1,2] Whether an appellate court is reviewing a sentence for its 

leniency or its excessiveness, a sentence imposed by a district 
court that is within the statutorily prescribed limits will not be dis
turbed on appeal unless there appears to be an abuse of the trial 
court's discretion. State v. Hamik, 262 Neb. 761, 635 N.W.2d 123 
(2001). A judicial abuse of discretion exists only when the reasons 
or rulings of a trial judge are clearly untenable, unfairly depriving 
a litigant of a substantial right and denying a just result in matters 
submitted for disposition. Id.  

IV. ANALYSIS 
The State contends that the court abused its discretion when it 

sentenced Fields. The State points out factors such as Fields' his
tory of violence, the severity of the assault on J.H., his likelihood 
to reoffend, and his need for a long-term, structured program of 
rehabilitation. The State also notes that while the trial judge 
stated that Fields would serve 10 to 20 years' imprisonment, the 
prison term is actually 10 to 15 years, and that Fields will be eli
gible for parole in 4 years from the date of sentencing and could 
be released on good time credits in 272 years after that time.
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1. STATUTORY PROVISIONS 
The provisions under the applicable statutes are as follows: 
(1) First degree sexual assault, robbery, and use of a weapon 

to commit a felony are Class II felonies, each punishable by 1 to 
50 years' imprisonment. Neb. Rev. Stat. §§ 28-319(2), 28-324(2), 
and 28-1205(2)(b) (Reissue 1995), and 28-105(1) (Cum. Supp.  
2002). The sentence for use of a weapon to commit a felony must 
be served consecutively to any other sentence imposed.  
§ 28-1205(3).  

(2) First degree false imprisonment is a Class IIIA felony pun
ishable by 0 to 5 years' imprisonment, a $10,000 fine, or both.  
Neb. Rev. Stat. §§ 28-314(2) (Cum. Supp. 2002) and 28-105.  

(3) A felon in possession of a weapon is a Class III felony pun
ishable by I to 20 years' imprisonment, a $25,000 fine, or both.  
Neb. Rev. Stat. §§ 28-1206(3)(b) (Reissue 1995) and 28-105.  

When the State challenges a sentence as excessively lenient, 
the appellate court should consider: 

(1) The nature and circumstances of the offense; 
(2) The history and characteristics of the defendant; 
(3) The need for the sentence imposed: 
(a) To afford adequate deterrence to criminal conduct; 
(b) To protect the public from further crimes of the 

defendant; 
(c) To reflect the seriousness of the offense, to promote 

respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational or 
vocational training, medical care, or other correctional treat
ment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
appellate court deems pertinent.  

Neb. Rev. Stat. § 29-2322 (Reissue 1995).  
[3,4] We have stated, however, that a sentencing court is not 

limited in its discretion to any mathematically applied set of fac
tors. The appropriateness of a sentence is necessarily a subjective 
judgment and includes the sentencing judge's observation of the 
defendant's demeanor and attitude and all the facts and circum
stances surrounding the defendant's life. State v. Harrison, 255 
Neb. 990, 588 N.W.2d 556 (1999). But there also must be some
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reasonable factual basis for imposing a particular sentence. State 
v. Hamik, 262 Neb. 761, 635 N.W.2d 123 (2001).  

For example, we refused to find a sentence excessively lenient 
in a motor vehicle homicide case when the defendant expressed 
deep remorse for her conduct and promised to maintain sobriety, 
there were letters from the community attesting to the defend
ant's rehabilitation efforts, and the record contained letters from 
the victim's family expressing their opinion that the defendant's 
remorse and rehabilitation were genuine. In addition, the defend
ant was unlikely to commit another crime, she would respond 
favorably to probation, and imprisonment would place a hardship 
on her children. State v. Harrison, supra.  

In contrast, we held that a sentence was excessively lenient in 
a case involving sexual assault of a child. State v. Hamik, supra.  
In Hamik, the defendant was sentenced to probation for sexual 
assault to be served consecutively to a sentence of incarceration 
imposed in another case. We noted that unlike Harrison, the 
defendant did not address the court at his sentencing hearing, did 
not acknowledge his criminal conduct, and did not express 
remorse. The trial court was unable to discern in the defendant's 
attitude any appreciation of a need to make changes in his life. In 
addition, the presentence investigation report indicated a history 
of aggressive and violent conduct.  

Likewise, the Nebraska Court of Appeals has held that consec
utive sentences of 8 to 15 years' imprisonment for attempted sec
ond degree murder and 2 to 5 years' imprisonment for the use of 
a firearm in the commission of a felony were excessively lenient.  
State v. Silva, 7 Neb. App. 480, 584 N.W.2d 665 (1998). The 
Court of Appeals noted that the crime was particularly unsettling 
because the defendant drove in front of his wife's car and, using 
a firearm, opened fire, striking the windshield and other portions 
of the car. He had a history of violent behavior and was likely to 
reoffend. The Court of Appeals resentenced him to consecutive 
prison sentences of 20 to 40 years and 5 to 10 years.  

2. APPLICATION OF STATUTORY FACTORS 

(a) Nature and Circumstances of Crime 
It would unnecessarily lengthen this opinion to repeat the 

nature and circumstances involving these crimes. In brief, the
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cruel acts inflicted on J.H. would make the Marquis de Sade 
flinch.  

(b) History and Characteristics of Fields 
and Need for Sentences Imposed 

The record shows that Fields has a long history of aggressive 
and violent behavior. The presentence investigation report 
reveals a person who is routinely involved with law enforcement, 
has problems with illegal drugs, and is highly likely to reoffend.  
Fields has not acknowledged his criminal conduct, nor has he 
expressed remorse for his crimes. Obviously, Fields needs a 
longer period of structure and rehabilitation. We determine that 
the sentences imposed do not provide adequate deterrence to 
criminal conduct.  

(c) Other Matters Appearing in 
Record Deemed Pertinent 

The court did not make factual findings to explain the sen
tences imposed. The court also did not address the nature and cir
cumstances of the crime or Fields' criminal history. Instead, the 
court stated, albeit mistakenly, that by its calculations, Fields 
would serve 10 to 20 years' imprisonment. However, as the State 
points out, because most sentences were below the maximum 
term and were concurrent, the sentences were equivalent to 10 to 
15 years' imprisonment. Under the good time credit statutes, 
Fields would be eligible for parole in about 4 years from the date 
of sentencing, with a mandatory release date 2h years later. See 
Neb. Rev. Stat. § § 83-1,107 to 83-1,110 (Supp. 2003). The only 
consecutive sentence imposed was the sentence for the use of a 
firearm, which sentence is required to be consecutive by law. See 
§ 28-1205(3).  

V. CONCLUSION 
We determine that the court imposed excessively lenient sen

tences. Under Neb. Rev. Stat. § 29-2323 (Reissue 1995), when an 
appellate court determines that a sentence imposed is excessively 
lenient, it shall either (1) remand the cause for imposition of a 
greater sentence, (2) remand the cause for further sentencing pro
ceedings, or (3) impose a greater sentence. Under § 29-2323(1), 
we vacate the sentences and remand the cause to the district court
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with instructions to impose greater sentences. The sentences 
should be imposed by a different district court judge than the orig
inal sentencing judge.  

SENTENCES VACATED, AND CAUSE 

REMANDED FOR RESENTENCING.  

LAWRENCE A. SEMLER, APPELLANT AND CROSS-APPELLEE, 

V. SEARS, ROEBUCK AND COMPANY, APPELLEE AND 

CROSS-APPELLEE, AND THE WALDINGER CORPORATION, 

APPELLEE AND CROSS-APPELLANT.  

689 N.W.2d 327 

Filed December 3, 2004. No. S-03-995.  

1. Negligence. Whether a legal duty exists for actionable negligence is a question of law 

dependent on the facts in a particular case.  
2. Statutes. Statutory interpretation presents a question of law.  
3. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 

to reach a conclusion independent of the determination reached by the trial court.  

4. Summary Judgment. Summary judgment is proper when the pleadings and evidence 
admitted at the hearing disclose that there is no genuine issue as to any material fact 
or as to the ultimate inferences that may be drawn from those facts and that the mov
ing party is entitled to judgment as a matter of law.  

5. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable infer
ences deducible from the evidence.  

6. Appeal and Error. To be considered by an appellate court, an alleged error must be 
both specifically assigned and specifically argued in the brief of the party asserting 
the error.  

7. Negligence. Not every negligence action involving an injury suffered on land is prop
erly considered a premises liability case.  

8. _ .Under a premises liability theory, a court is generally concerned with either a 
condition on the land or the use of the land by a possessor.  

9. Negligence: Employer and Employee: Legislature: Intent. The Legislature 
intended to limit the application of Neb. Rev. Stat. § 48-425 (Reissue 2004) to the 
employer-employee relationship.  

10. Statutes: Judicial Construction: Legislature: Presumptions: Intent. Where a 
statute has been judicially construed and that construction has not evoked an amend
ment, it will be presumed that the Legislature has acquiesced in the court's determi
nation of the Legislature's intent.  

11. Employer and Employee: Words and Phrases. The simple-tool doctrine operates to 
relieve an employer of certain duties in the course of providing tools to its employees.
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12. Judgments: Appeal and Error. Where the record demonstrates that the decision of 
the trial court is correct, although such correctness is based on a ground or reason dif
ferent from that assigned by the trial court, an appellate court will affirm.  

Appeal from the District Court for Lancaster County: PAUL D.  
MERRITT, JR., Judge. Affirmed.  

Kenneth Cobb, of Law Office of Kenneth Cobb, P.C., for 
appellant.  

Timothy E. Clarke, of Baylor, Evnen, Curtiss, Grimit & Witt, 
L.L.P., for appellee The Waldinger Corporation.  

Brian S. Kruse and Glen Th. Parks, of Rembolt, Ludtke & 
Berger, L.L.P., for appellee Sears, Roebuck and Company.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

HENDRY, C.J.  
INTRODUCTION 

Lawrence A. Semler brought this action against Sears, 
Roebuck and Company (Sears) and The Waldinger Corporation 
(Waldinger) for injuries he sustained in a fall while using a lad
der. In particular, Semler's petition alleged that Sears was negli
gent in providing an unsafe ladder for his use, specifically alleg
ing that the ladder failed to have "rubber shoes." Waldinger was 
named a defendant due to its claimed subrogated interest in 
Semler's workers' compensation benefits. See Neb. Rev. Stat.  
§ 48-118 (Reissue 2004). The district court for Lancaster County 
granted Sears' motion for summary judgment and dismissed 
Semler's action. Semler appeals, and Waldinger cross-appeals.  
We moved the case to our docket pursuant to our authority to reg
ulate the caseloads of this court and the Nebraska Court of 
Appeals. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).  

FACTUAL BACKGROUND 
At all times relevant to this action, Semler was employed as a 

heating and air-conditioning service technician for Waldinger.  
Semler classified his work for Waldinger as light commercial, 
involving the repair of heating and air-conditioning units for 
retail establishments.
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On December 22, 1997, during the course of his employment, 
Waldinger dispatched Semler to the Sears store in Lincoln, 
Nebraska, to repair the heating unit in its product service center.  
Upon his arrival at the center, Semler testified that he noticed a 
ladder leaning against a heating unit suspended from the ceiling.  
After asking a Sears employee, "Is this the furnace that's not 
working'" and receiving the response, "Yeah, it's cold as hell in 
here," Semler climbed the ladder to determine the nature of the 
problem. Semler testified that he "[m]ost likely" adjusted the lad
der before climbing, but that he did not notice until after the acci
dent whether the "shoes" on the ladder had rubber on them.  
According to Semler, a ladder shoe is "basically a triangulated 
swivel that allows a ladder to be put in several different positions." 

After analyzing the problem, Semler descended the ladder and 
returned to his truck to obtain an electrical meter. Upon returning 
with the meter, Semler climbed the ladder a second time. It was 
on this occasion that, according to Semler, "[tihe bottom of [the 
ladder] slipped out," causing Semler to fall to the ground. Semler 
testified it was his opinion that the ladder's lack of rubber shoes 
caused the ladder to "slip out" on the concrete floor.  

Semler also testified that as of the date of the accident, he had 
received specific safety training with respect to setting up and 
climbing ladders and that about 90 percent of the calls to which 
he was dispatched involved the use of a ladder. Semler further 
testified that Waldinger provided all the tools he needed for his 
job. These tools included an extension ladder with rubber shoes.  
Semler stated that such a ladder was on the Waldinger truck he 
drove to Sears, but he chose not to use it.  

ASSIGNMENTS OF ERROR 
On appeal, Semler sets out nine assignments of error that can be 

consolidated, restated, and renumbered as three. Semler argues 
that the district court erred in (1) determining that Sears owed no 
duty to Semler "because [Semler] was an employee of an inde
pendent contractor"; (2) finding that no material issue of fact 
existed as to whether Sears breached its duty to Semler; and (3) 
finding that even assuming Sears supplied the ladder to Semler, the 
simple-tool doctrine discharged any duty Sears owed. Waldinger 
cross-appealed. Since Waldinger's assignments of error are sub
stantially similar to Semler's, they will be considered collectively.
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STANDARD OF REVIEW 
[1] Whether a legal duty exists for actionable negligence is a 

question of law dependent on the facts in a particular case.  
Swanson v. Ptak, ante p. 265, 682 N.W.2d 225 (2004).  

[2,3] Statutory interpretation presents a question of law. Holm 
v. Holm, 267 Neb. 867, 678 N.W.2d 499 (2004). On a question of 
law, an appellate court is obligated to reach a conclusion inde
pendent of the determination reached by the trial court. Id.  

[4,5] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Demerath v. Knights of 
Columbus, ante p. 132, 680 N.W.2d 200 (2004). In reviewing a 
summary judgment, an appellate court views the evidence in the 
light most favorable to the party against whom the judgment is 
granted and gives such party the benefit of all reasonable infer
ences deducible from the evidence. Id.  

ANALYSIS 
Before addressing Semler's and Waldinger's assignments of 

error, we note that the record includes the deposition testimony 
of Neal Simley (Neal), who was a Sears employee on the date of 
Semler's fall. In that deposition, Neal testified in part as follows: 
"[Sears' counsel:] Did you select a ladder for [Semler] to use? 
[Neal:] Yeah. I probably - most likely probably said, Well, 
here's one you can use if you want, you know." The record also 
includes Neal's statement that "[a]t the time, there was a 20 foot 
extension ladder that belonged to [the Sears] service department 
and I [Neal] said he [Semler] could use it if he wished and 
retrieved it from its storage space in the next room." Semler, 
however, testified that no one at Sears retrieved a ladder for his 
use, but, rather, that the ladder he used was leaning against the 
heating unit upon his arrival.  

Neal's deposition testimony and statement could be viewed as 
creating an issue of fact with respect to whether, upon Semler's 
arrival at Sears, the ladder was retrieved by Neal or was merely 
leaning against the heating unit. In concluding that Neal did not 
retrieve the ladder for Semler's use, the district court found:
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Semier emphatically disagrees with Neal's account.  
While Semler does not remember Neal being present at the 
product service center, he specifically denies asking Neal for 
a ladder. In fact, Semler reiterates throughout his testimony 
that a ladder was present in the product service center when 
he arrived, leaning against the heater unit. To say that 
Semler is entrenched in his position is an understatement.  
Neal, on the other hand, is less sure of his position.  

Virtually all of Neal's testimony concerning a ladder is 
prefaced with the word "probably." For example, Neal testi
fied that he "probably" selected a ladder for Semier; that he 
"probably" helped Semier find a ladder; and that he "proba
bly" propped a ladder up against the wall. When he was not 
speculating about what happened concerning a ladder, Neal 
testified that he could not recall. Finally, Neal qualified all 
of his testimony by concluding that "I can't say for 100 per
cent certain that I got him [Sender] a ladder." 

So, even though an argument could be made that a fact 
issue exists concerning whether a ladder was leaning against 
the heater unit when Semler arrived in the product service 
center or was later provided by Neal, the court finds that all 
of the credible evidence supports the former. That is, there 
was a ladder leaning against the heater unit when Semler 
arrived in the product service center. Neal's qualified testi
mony about "probably" providing a ladder, in light of 
Semler's unqualified testimony, does not create a genuine 
issue of fact.  

[6] Neither Semier nor Waldinger specifically assigns or argues 
in their briefs that Neal's deposition or his statement creates an 
issue of fact as to whether Neal retrieved the ladder for Semler's 
use. To be considered by an appellate court, an alleged error must 
be both specifically assigned and specifically argued in the brief 
of the party asserting the error. Scurlocke v. Hansen, ante p. 548, 
684 N.W.2d 565 (2004). As a result, we view the evidence to 
show that the ladder was leaning against the heating unit upon 
Semler's arrival at Sears.  

DUTY TO PROVIDE SAFE PLACE TO WORK 

In its determination that Sears owed no duty to provide 
Semler a safe place to work, the district court relied in part upon
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Ray v. Argos Corp., 259 Neb. 799, 612 N.W.2d 246 (2000). In 
Ray, we held: 

Generally, the employer of an independent contractor is 
not liable for physical harm caused to another by the acts or 
omissions of the contractor or his servants. There are two 
recognized exceptions to the general rule. The employer of 
an independent contractor may be vicariously liable to a third 
party (1) if the employer retains control over the contractor's 
work or (2) if, by rule of law or statute, the employer has a 
nondelegable duty to protect another from harm caused by 
the contractor.  

259 Neb. at 803, 612 N.W.2d at 249.  
Finding, inter alia, that "[tihere is no evidence Sears retained 

control over Semler's work" and further that no rule of law 
imposed a nondelegable duty upon Sears, the district court deter
mined that "no legal duty existed for Sears to protect Semler 
from injury." 

Semler contends that the district court erred as a matter of law 
in applying the rule set forth in Ray. Semler argues that the rule 
articulated in Ray applies to the issue of an employer's vicarious 
liability for the acts of an independent contractor resulting in 
injury to third persons, and not to the direct negligence of Sears 
in providing a defective ladder to Semler, which direct negli
gence was the issue presented by the pleadings.  

We concur that Ray does not apply in this circumstance. The 
pleadings in this case show that Semler is not contending that 
Sears is vicariously liable to him due to the acts of an indepen
dent contractor hired by Sears, over whom Sears retained con
trol. Rather, the pleadings allege that Sears is liable to Semler for 
its direct negligence in providing a defective ladder for his use.  
As such, control of another is not the dispositive issue.  

Semler cites to Parrish v. Omaha Pub. Power Dist., 242 Neb.  
783, 496 N.W.2d 902 (1993), asserting that Parrish provides the 
proper legal analysis. We disagree. In Parrish, the issue pre
sented was once again vicarious liability. Specifically, the issue 
was whether the landowner, the Omaha Public Power District, 
retained sufficient control over the construction site to impose 
liability on the district for the alleged negligent acts of a subcon
tractor. It was in that context that we noted, as Semler argues,
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that an owner in control and possession of his property owes a 
duty to provide a safe workplace to the employee of an indepen
dent contractor.  

Sears responds by arguing that even if the district court's 
reliance on Ray was misplaced, the district court nevertheless 
reached the correct result. In support of its argument, Sears relies 
upon Anderson v. Nashua Corp., 246 Neb. 420, 519 N.W.2d 275 
(1994).  

In Anderson, the landowner, Nashua Corporation, hired Mike 
Anderson's employer, an independent contractor, to paint the 
interior of several underground storage tanks on Nashua's prop
erty. While painting an underground tank, the tank burst into 
flames, severely burning Anderson. In addressing Nashua's duty 
under the subheading "DIRECT NEGLIGENCE," we observed that in 
a landowner-independent contractor context, a landowner's duty 
to maintain the premises in a reasonably safe condition for busi
ness invitees had been modified and that in such context, such 
duty was limited to latent defects that the independent contractor 
or his employees did not have knowledge of. 246 Neb. at 431, 
246 N.W.2d at 283. From this, Sears argues that the absence of 
rubber shoes was not latent and that, therefore, Sears breached no 
duty to Semler. Given the pleadings and evidence admitted at the 
summary judgment hearing, we conclude that Anderson is also 
inapplicable.  

[7] Nashua's direct negligence in Anderson was considered, 
inter alia, in the context of premises liability. However, not every 
negligence action involving an injury suffered on someone's land 
is properly considered a premises liability case. See, Whalen v.  
US West Communications, 253 Neb. 334, 346, 570 N.W.2d 531, 
540 (1997) (case is not one of premises liability but instead 
"involves injury caused by misuse of defective equipment"); 
Ellis v. Far-Mar-Co, 215 Neb. 736, 340 N.W.2d 423 (1983) (case 
not one of premises liability, but instead involved active negli
gence of defendant).  

[8] Under a premises liability theory, a court is generally con
cerned with either a condition on the land, see, e.g., John v. 00 
(Infinity) S Development Co., 234 Neb. 190, 450 N.W.2d 199 
(1990); Tichenor v. Lohaus, 212 Neb. 218, 322 N.W.2d 629 
(1982); Restatement (Second) of Torts § 343 (1965), or the use of
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the land by a possessor, see, e.g., Doe v. Gunny's Ltd. Partnership, 
256 Neb. 653, 593 N.W.2d 284 (1999); Haag v. Bongers, 256 
Neb. 170, 589 N.W.2d 318 (1999); Restatement, supra, §§ 341 A 
and 344.  

Nowhere in Semler's petition is it alleged that his injuries were 
due to Sears' failure to protect him from a condition or activity 
existing upon Sears' land. Rather, Semler's petition alleges that 
Sears furnished a ladder for Semler and that Sears' negligence 
was based upon this act. As Semler argues in his brief, he "is 
suing Defendant Sears for its direct negligence in supplying a 
defective ladder for his use on its premises." Brief for appellant at 
12. Semler's petition and the evidence received by the district 
court do not implicate Anderson's premises liability analysis.  
Having concluded that neither Ray v. Argos Corp., 259 Neb. 799, 
612 N.W.2d 246 (2000); Anderson, supra; nor Parrish v. Omaha 
Pub. Power Dist., 242 Neb. 783, 496 N.W.2d 902 (1993), pro
vides the appropriate legal analysis for determining Sears' duty, 
we turn to one of Semler's and Waldinger's theories raised by the 
pleadings and considered by the district court, namely Semier's 
contention that Sears breached a duty to Semler in supplying an 
unsafe ladder.  

RESTATEMENT (SECOND) OF TORTS § 392: 
SUPPLIER OF CHATTEL 

Semler and Waldinger rely on the Restatement, supra, § 392 
in support of their argument that a material issue of fact exists as 
to whether Sears owed Semler a duty in supplying the ladder. In 
addressing Semler's and Waldinger's argument, the district court 
found that there was no genuine issue of material fact to support 
the contention that Sears supplied the ladder and that as such, 
§ 392 did not create a duty on Sears' behalf.  

The Restatement, supra, § 392 at 319, provides: 
One who supplies to another, directly or through a third 

person, a chattel to be used for the supplier's business pur
poses is subject to liability to those for whose use the chat
tel is supplied, or to those whom he should expect to be 
endangered by its probable use, for physical harm caused 
by the use of the chattel in the manner for which and by per
sons for whose use the chattel is supplied
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(a) if the supplier fails to exercise reasonable care to make 
the chattel safe for the use for which it is supplied, or 

(b) if he fails to exercise reasonable care to discover its 
dangerous condition or character, and to inform those whom 
he should expect to use it.  

The Restatement, supra, comment e. at 321-22, discusses the def
inition of supplying a chattel for one's business purposes: 

One who employs another to erect a structure or to do 
other work, and agrees for that purpose to supply the nec
essary tools and temporary structures, supplies them to the 
employees of such other for a business purpose. This is true 
irrespective of whether the structure or work when finished 
is to be used for business or residential and social purposes.  
On the other hand, if it is understood that the person who is 
to do the work is to supply his own instrumentalities, but 
the person for whom the work is to be done permits his own 
tools or appliances to be used as a favor to the person doing 
the work, the tools and appliances are supplied as a gratu
ity and not for use for the supplier's business purposes.  

Semler and Waldinger contend that the presence of the ladder 
leaning against the heating unit upon Semler's arrival, together 
with the fact that no Sears employee attempted to stop Semler 
from using the ladder, creates a genuine issue of fact as to whether 
Sears supplied the ladder. In his deposition, Semler testified in 
relevant part as follows: 

[Sears' counsel:] Back in December of '97, what equip
ment did Waldinger provide you? 

[Semler:] I have - Waldinger buys every tool I need. I 
have no tool expense. I have a - my van is full of tools, 
hand tools, torches, saws, and on the top of my van there is 
a step ladder and an extension ladder.  

Q Does Waldinger provide you the truck as well? 
A Yes.  

Q [On December 22 of 1997, when you went to Sears, 
did you have your extension ladder with you? 

A Yes.  

Q Does that ladder have rubber soles on it?
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A Yes.  

Q Does Waldinger have any policies, to your knowledge, 
about using Waldinger equipment only? 

A I'm not sure if there was a strict policy as to using 
other people's tools. We shouldn't have to, and we don't 
normally. But whether there was a strict policy on paper, I 
don't know.  

Q Did they ever discuss that in any of the safety training 
that you had? 

A Yeah.  
Q Okay. What would they say about that? 
A Well, you know, a company the size of Waldinger 

shouldn't borrow that stuff. So we don't borrow tools.  

Q Back in 1997, was it common for you [Semler] to use 
equipment other than Waldinger equipment? 

A No.  

Q That day you choose not to use the ladder you had 
brought; is that correct? 

A That's right.  
Q Why did you choose that? 
A Because there was already a ladder on it - on the unit.  
Q But you certainly had an opportunity to have used 

your own ladder; isn't that right? 
A I could have taken theirs down and put mine up, yes.  

The record contains no evidence of any contract setting forth 
which party was to provide tools for Semler's repair work.  
However, as Semler's testimony shows, Semler arrived at Sears 
the day of the accident with a plethora of tools, including an 
extension ladder. Indeed, Semler testified that it was not 
Waldinger's policy to borrow tools and, further, that he could 
have used his ladder to perform the necessary repair work but 
chose not to. As the district court appropriately observed in find
ing that Sears did not provide the ladder for Semler's use, "[tihe 
ladder was present when Semler arrived and he elected to use the
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ladder. . . notwithstanding that a ladder provided by Waldinger 
was available to him and that the use of Sears' ladder was in con
travention of Waldinger's policy." 

Viewing the evidence in a light most favorable to Semler, and 
giving to him the benefit of all reasonable inferences, we deter
mine that the district court did not err in concluding that there is 
no genuine issue as to whether Sears supplied the ladder for 
Semler's use. At most, the presence of the ladder leaning against 
the heating unit could be viewed as a "favor to the person 
[Semler] doing the work." See Restatement (Second) of Torts 
§ 392, comment e. at 322 (1965). In such instance, its availability 
would be nothing more than a mere "gratuity," the Restatement 
would not apply, and no duty would be owed by Sears to Semler.  
Having determined that there is no genuine issue of material fact 
that Sears supplied the ladder to Semler, we find the district court 
did not err in concluding that the Restatement was not applicable.  

STATUTORY DUTY 

Semler and Waldinger next argue that in connection with 
Semler's use of Sears' ladder, Sears owed a nondelegable duty to 
Semler. Their argument is premised primarily upon Neb. Rev. Stat.  
§ 48-425 (Reissue 2004). The district court found that § 48-425 "is 
not applicable to the facts of this case." Although Waldinger's brief 
contains a passing reference to the ladder creating an "'abnor
mally dangerous condition,'" brief for cross-appellant Waldinger 
at 9, there is no specific argument in either Semler's or Waldinger's 
briefs claiming that Semler's work involved special risks or dan
gers. We will therefore limit our discussion to the issues specifi
cally argued. See Scurlocke v. Hansen, ante p. 548, 684 N.W.2d 
565 (2004).  

A consideration of whether § 48-425 imposes a nondelegable 
duty upon Sears involves statutory interpretation. Statutory inter
pretation is a question of law in connection with which an appel
late court has an obligation to reach a conclusion independent of 
the determination reached by the trial court. Holm v. Holm, 267 
Neb. 867, 678 N.W.2d 499 (2004).  

[9] Section 48-425 provides in relevant part that "[a]ll scaf
folds, hoists, cranes, stays, ladders, supports or other mechanical 
contrivances used in the erection, repairing, alteration, removal
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or painting of any house, building, bridge, viaduct or other struc
ture, shall be erected and constructed in a safe, suitable and 
proper manner." Section 48-425 is part of Nebraska's health and 
safety regulations. See Neb. Rev. Stat. §§ 48-401 to 48-446 
(Reissue 2004). In Anderson v. Nashua Corp., 246 Neb. 420, 519 
N.W.2d 275 (1994), we considered the issue of whether these 
regulations apply in an employer-independent contractor rela
tionship. In determining that they do not apply, we stated: 

At issue is, To whom and under what circumstances do the 
health and safety regulations apply? 

First, regarding to whom the regulations apply, we find 
instructive the case of Quist v. Duda, 159 Neb. 393, 67 
N.W.2d 481 (1954). In Quist, this court was confronted 
with the issue of whether one of the health and safety regu
lations applied to a landlord who owned an office building
parking garage. Our holding, that the regulations did not 
apply to the landlord, was not based upon any express state
ment, but upon the words used in the act. The words 
"employer" and "employee" were used throughout the act.  
From this language, we determined that the Legislature 
intended that the act's application be limited to the rela
tionship of employer and employee. Although we were not 
specifically concerned with §§ 48-403 and 48-422 in Quist, 
those sections were a part of chapter 48, article 4, as was 
the section we were concerned with. Neither of those sec
tions has been amended since Quist was decided. Although 
in these specific sections there are not as many references 
to the employer-employee relationship, we are convinced 
that the Legislature intended to limit the application of 
these sections to the employer-employee relationship. Thus, 
since that relationship does not exist between Nashua and 
Anderson, §§ 48-403 and 48-422 are not applicable here.  

Anderson, 246 Neb. at 428-29, 519 N.W.2d at 282.  
[10] The reasoning in Anderson is still sound. In so concluding, 

we note that § 48-425 is part of chapter 48, article 4, of the 
Nebraska Revised Statutes, and that neither § 48-425, nor the col
lection of statutes composing chapter 48, article 4, has been 
amended in any manner which would call into question this 
court's rationale in Anderson, supra, and Quist v. Duda, 159 Neb.
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393, 67 N.W.2d 481 (1954). Where a statute has been judicially 
construed and that construction has not evoked an amendment, it 
will be presumed that the Legislature has acquiesced in the court's 
determination of the Legislature's intent. Chapin v. Neuhoff 
Broad. -Grand Island, Inc., ante p. 520, 684 N.W.2d 588 (2004); 
Paulk v. Central Lab. Assocs., 262 Neb. 838, 636 N.W.2d 170 
(2001). We conclude that the health and safety regulations do not 
apply and that, in turn, Sears did not owe a nondelegable duty to 
Semler. The district court's finding that § 48-425 is inapplicable 
was not error.  

SIMPLE-TOOL DOCTRINE 

[11] In his third assignment of error, Semler contends the dis
trict court erred in concluding that the simple-tool doctrine 
relieved Sears of any duty it may have owed Semler as a supplier 
of the ladder. The simple-tool doctrine operates to relieve an 
employer of certain duties in the course of providing tools to its 
employees. See, Anderson v. Moser, 169 Neb. 134, 98 N.W.2d 703 
(1959); Brown v. Swift & Co., 91 Neb. 532, 136 N.W. 726 (1912); 
Vanderpool v. Partridge, 79 Neb. 165, 112 N.W. 318 (1907).  

Having already determined that the district court did not err in 
finding that Sears did not supply the ladder, we need not address 
the applicability of the doctrine. Semler's third assignment of 
error is also without merit.  

CONCLUSION 
[12] The decision of the district court granting Sears' motion 

for summary judgment is affirmed. In so affirming, we recognize 
that our reasoning in concluding that Sears owed no duty to 
Semler differs slightly from the reasoning employed by the dis
trict court. However, where the record demonstrates the decision 
of the trial court is correct, although such correctness is based on 
a ground or reason different from that assigned by trial court, an 
appellate court will affirm. See Jessen v. Malhotra, 266 Neb. 393, 
665 N.W.2d 586 (2003).  

AFFIRMED.
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IN RE INTEREST OF BRIAN B. ET AL., CHILDREN 

UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V. JUSTINE R., 
APPELLEE, AND KEVIN R., APPELLANT.  

689 N.W.2d 184 

Filed December 3, 2004. No. S-03-1316.  

1. Juvenile Courts: Evidence: Appeal and Error. Juvenile cases are reviewed de novo 
on the record, and an appellate court is required to reach a conclusion independent of 
the juvenile court's findings. When the evidence is in conflict, however, an appellate 
court may give weight to the fact that the lower court observed the witnesses and 
accepted one version of the facts over the other.  

2. Parental Rights. The right of parents to maintain custody of their child is a natural 
right, subject only to the paramount interest which the public has in the protection of 
the rights of the child.  

3. Due Process. The concept of due process embodies the notion of fundamental fair
ness and defies precise definition.  

4. _ . Due process is flexible and calls for such procedural protections as the particu
lar situation demands.  

5. Juvenile Courts: Parental Rights: Testimony: Notice: Intent. When the State 
seeks to have a child testify in chambers at a juvenile adjudication hearing, the State 
must first give notice of its intent to the parents of the juvenile or their counsel prior 
to the adjudication hearing.  

6. Juvenile Courts: Parental Rights: Testimony. A juvenile court must conduct a 
hearing separate from an adjudication hearing to determine whether reasons exist for 
excluding the parents from the child's testimony at the adjudication hearing.  

7. Juvenile Courts: Testimony. When the requisite showing has been made by the State 
as to why a child should be allowed to testify in chambers, the juvenile court may exer
cise its discretion in determining whether to permit the child to testify in chambers.  

8. Juvenile Courts: Testimony: Proof. The State need only show that there are legiti
mate concerns regarding a risk of harm to the child if he or she is required to testify 
in the presence of a parent.  

9. Appeal and Error. To be considered by an appellate court, an alleged error must be 
both specifically assigned and specifically argued in the brief of the party asserting 
the error.  

10. Parental Rights. The purpose of the adjudication phase of ajuvenile proceeding is to 
protect the interests of the child. The parents' rights are determined at the disposi
tional phase, not at the adjudication phase.  

11. Juvenile Courts: Jurisdiction. To obtain jurisdiction over ajuvenile, the court's only 
concern is whether the conditions in which the juvenile presently finds himself or her
self fit within the asserted subsection of Neb. Rev. Stat. § 43-247 (Cum. Supp. 2002).  

12. Juvenile Courts: Jurisdiction: Proof. At the adjudication stage, in order for the 
juvenile court to assume jurisdiction of minor children under Neb. Rev. Stat.  
§ 43-247(3)(a) (Cum. Supp. 2002), the State must prove the allegations of the petition 
by a preponderance of the evidence.
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Appeal from the Separate Juvenile Court of Sarpy County: 
ROBERT O'NEAL, Judge. Affirmed.  

Jeffrey A. Wagner, of Schirber & Wagner, L.L.P., for appellant.  

Lee Polikov, Sarpy County Attorney, and Sandra K. Markley 
for appellee State.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
This is an appeal from an adjudication by the separate juvenile 

court of Sarpy County that Brian B., Stephanie B., and Raymond R.  
are abused or neglected minors as defined in Neb. Rev. Stat.  
§ 43-247(3)(a) (Cum. Supp. 2002) by reason of the conduct of 
Justine R., their natural mother, and Kevin R., the natural father 
of Raymond. The natural father of Brian and Stephanie is not a 
party to these proceedings. Kevin is the sole appellant.  

FACTS 
Brian, born November 12, 1999, and Stephanie, born October 4, 

1998, had been adjudicated by the separate juvenile court on May 
29, 2002, for reasons which are not entirely clear from the record, 
but apparently related to the sanitary conditions of their home.  
Thereafter, they continued to reside with Kevin and Justine, who 
were then married, and the couple's minor son, Raymond, born 
April 22, 2002. The record reflects that Kevin left the residence in 
July 2002 and that he did not return until June 2003. In October 
2002, all three children were removed from the home and placed 
in foster care. On July 15, 2003, the State filed the operative 
"Second Amended Supplemental Juvenile Petition" alleging that 
all three children were as described in § 43-247(3)(a) because 
Kevin had sexually assaulted Stephanie, then age 4, and because 
Raymond, then age 6 months, had suffered an unexplained broken 
femur while in Justine's care in October 2002.  

Prior to the adjudication hearing on these allegations, the State 
filed a motion to use hearsay statements made by Stephanie to 
her therapist and a separate motion to allow Stephanie to testify 
in chambers at the adjudication hearing. A pretrial hearing was 
held on these issues. At this hearing, the State offered the expert 
testimony of Mary Ellen Christ-Anderson, a child and family
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therapist and a licensed mental health practitioner in the State of 
Nebraska. Christ-Anderson specializes in the area of play ther
apy with children who have experienced trauma in the form of 
abuse or neglect.  

Christ-Anderson began seeing Stephanie in January 2003. In 
Christ-Anderson's opinion, Stephanie is developmentally delayed 
in her general knowledge, speech, and vocabulary and in her 
coarse motor and fine motor skills. Christ-Anderson testified that 
Stephanie was capable of telling what had happened to her but 
that "there would be a risk of harm" in forcing her to testify in 
front of Kevin. Christ-Anderson opined that because Stephanie 
had been diagnosed with posttraumatic stress disorder, testifying 
in a large room with many people, including Kevin, would be 
"very frightening." Christ-Anderson further testified that it was 
possible that seeing Kevin would cause Stephanie to "regurgitate" 
memories of the sexual abuse and "shut down." Christ-Anderson 
also expressed concern that Stephanie may think that talking 
about the abuse in front of people would cause her to get in trou
ble, that she may engage in negative behaviors after seeing Kevin, 
and that she may experience emotional flashbacks. In response to 
counsel's question, "Do you believe that there's a risk that 
[Stephanie] would shut down completely if she was forced to 
testify in front of [Kevin]?" Christ-Anderson replied, "Could be." 

On cross-examination, Christ-Anderson conceded there was 
only a possibility that Stephanie would suffer irreparable harm if 
she testified in the courtroom in front of Kevin. She further stated 
that if Stephanie were frightened, there was a possibility that she 
would not be truthful for the court. She admitted that it was equally 
possible that seeing Kevin would not cause Stephanie to "shut 
down." She stated, however, that when a child or person with post
traumatic stress disorder is met with a similar experience or a sim
ilar trauma, such as seeing the perpetrator, "it normally results in 
an emotional upheaval and subsequent negative behaviors." She 
admitted that her suggestion that testifying could result in irrepara
ble harm to Stephanie was merely "[a]n educated guess." However, 
Christ-Anderson testified that due to Stephanie's developmental 
and cognitive delays, her ability to understand and process the 
experience of testifying would be "very unique." Neither Kevin 
nor Justine offered evidence at the hearing.
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The juvenile court determined that the State had demonstrated 
"legitimate concerns about the child's testimony in court" and that 
there "has been a showing of a risk of the child being harmed." 
Based upon these findings, the court permitted Stephanie to tes
tify in chambers at the adjudication hearing, and she did so.  
Present in chambers during Stephanie's testimony at the adjudi
cation hearing were the judge, the court reporter, counsel for both 
parties, the guardian ad litem, and Stephanie's foster father, who 
was designated as her support person. The court reporter's com
puter was set up in a separate room occupied by Kevin and the 
judge's bailiff so that Kevin could view the testimony on the com
puter screen as it was given. If Kevin wanted the testimony 
stopped for any reason or wanted to confer with counsel, he was 
to alert the bailiff, who would then knock on the chamber door, 
immediately ceasing all testimony. On one occasion, Kevin used 
this procedure to interrupt the testimony and inform the judge that 
he was having difficulty reading the testimony from the screen 
due to the speed of its presentation. Adjustments were made in 
order to allow him to adequately follow Stephanie's testimony.  

Stephanie testified at the adjudication hearing that "Daddy 
Kevin touched my private" and that "Daddy Kevin hurt my pri
vate." Using anatomically correct dolls, Stephanie identified her 
"private" as her vagina, and she stated that "Daddy Kevin" 
touched her there with his tongue. She further testified that 
"Daddy Kevin hurt my private with his private." On cross
examination, Stephanie testified that "Daddy Kevin" hurt her in 
the barn and that she rode on a tractor with him. She testified there 
were cows and horses and giraffes in the barn. She also stated she 
remembered going to Disney World. Kevin subsequently testified 
that Stephanie had never been either on a tractor or to Disney 
World. He denied ever touching Stephanie in a sexual manner.  

After Stephanie testified at the adjudication hearing, Christ
Anderson was permitted to testify over Kevin's hearsay objec
tions regarding statements Stephanie made to her during the ther
apy sessions which began in January 2003. These statements were 
to the effect that "Daddy Kevin" had sexually assaulted her.  
Christ-Anderson testified that the statements were consistently 
made over the course of five or six separate sessions. She also tes
tified that the very first time Stephanie made an allegation, it was
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offered spontaneously after Christ-Anderson had asked her a 
question about a stuffed animal. The State argued that the state
ments were admissible hearsay as a statement made during a med
ical diagnosis, Neb. Rev. Stat. § 27-803(3) (Cum. Supp. 2002); as 
a statement qualifying under the residual hearsay exception, 
§ 27-803(23); or as a prior consistent statement offered to rebut a 
recent charge of fabrication, Neb. Rev. Stat. § 27-801(4)(a)(ii) 
(Reissue 1995). The juvenile court found that the statements fell 
within § 27-803(23), the residual hearsay exception, but did not 
qualify as a statement made during a medical diagnosis under 
§ 27-803(3). The court did not make an express ruling on whether 
the statements were admissible as a prior consistent statement 
under § 27-801(4)(a)(ii).  

On October 29, 2003, the juvenile court entered an order find
ing the allegations in the State's second amended supplemental 
juvenile petition to be true by a preponderance of the evidence 
and adjudging Brian, Stephanie, and Raymond as children within 
the meaning of § 43-247(3)(a). Kevin perfected this timely 
appeal, which we moved to our docket on our own motion pur
suant to our statutory authority to regulate the caseloads of the 
appellate courts of this state. See Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995).  

ASSIGNMENTS OF ERROR 
Kevin assigns, restated, that the juvenile court erred in (1) 

granting the State's motion to allow Stephanie to testify in 
chambers, (2) admitting statements made by Stephanie to her 
therapist under the residual hearsay exception, and (3) finding 
the allegations in the State's petition true by a preponderance of 
the evidence.  

STANDARD OF REVIEW 
[1] Juvenile cases are reviewed de novo on the record, and an 

appellate court is required to reach a conclusion independent of 
the juvenile court's findings. When the evidence is in conflict, 
however, an appellate court may give weight to the fact that the 
lower court observed the witnesses and accepted one version of 
the facts over the other. In re Interest of Jac'Quez N., 266 Neb.  
782, 669 N.W.2d 429 (2003).
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ANALYSIS 
Kevin argues that his due process rights were violated when 

the juvenile court allowed Stephanie to testify outside of his 
presence at the adjudication hearing. Because this is a juvenile 
proceeding and not a criminal case, the heightened standards of 
the Confrontation Clause are not applicable. See In re Interest of 
Kelley D. & Heather D., 256 Neb. 465, 590 N.W.2d 392 (1999).  
Compare State v. Vaught, ante p. 316, 682 N.W.2d 284 (2004) 
(Confrontation Clause analysis of child's statement to physician 
under § 27-803(3)). Instead, the proper analysis is whether 
Kevin's due process rights were violated. See In re Interest of 
Kelley D. & Heather D., supra.  

[2] The right of parents to maintain custody of their child is a 
natural right, subject only to the paramount interest which the 
public has in the protection of the rights of the child. Id. Here, 
while Kevin has not been shown to have any parental relation
ship with Stephanie, the State alleged sexual abuse perpetrated 
upon her by him as the basis for adjudication of all three minor 
children, including Raymond, who is Kevin's biological child.  
After finding that the allegations of the second amended supple
mental juvenile petition were true, the juvenile court specifically 
noted that while Raymond was not alleged to have been abused 
by Kevin, it was "appropriate to assume jurisdiction on all chil
dren in a family where one or more are subject to abuse and 
neglect rather than wait for the possibility of future abuse." 
Thus, Kevin's due process rights are implicated by virtue of the 
potential effect of these proceedings upon his parental relation
ship with Raymond.  

[3,4] The concept of due process embodies the notion of fun
damental fairness and defies precise definition. In re Interest of 
Kelley D. & Heather D., supra; In re Interest of L. V, 240 Neb.  
404, 482 N.W.2d 250 (1992). As we noted in In re Interest of 
Kelley D. & Heather D., Neb. Rev. Stat. § 43-279.01(1)(d) 
(Reissue 2004) states in part that where a parent or custodian 
appears in an adjudication proceeding, the court shall inform the 
parties of the right to confront and cross-examine witnesses. In 
deciding due process requirements in a particular case, we must 
weigh the interest of the parent, the interest of the State, and the 
risk of erroneous decision given the procedures in use. In re
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Interest of Kelley D. & Heather D., supra. Due process is flexible 
and calls for such procedural protections as the particular situa
tion demands. Id.; In re Interest of L. V, supra.  

[5-7] The requirements of due process in the circumstance 
where the State seeks to have a child testify in chambers at a 
juvenile adjudication hearing were articulated in In re Interest of 
Danielle D. et al., 257 Neb. 198, 595 N.W.2d 544 (1999). The 
State must first give notice of its intent to the parents of the juve
nile or their counsel prior to the adjudication hearing. Id. When 
such notice is given, the juvenile court must conduct a hearing 
separate from the adjudication hearing to determine whether rea
sons exist for excluding the parents from the child's testimony at 
the adjudication hearing. Id. "A child should be allowed to testify 
in chambers at a separate hearing when there are legitimate con
cerns about the child's testifying in the presence of his or her par
ents," and it is "only logical that the child not be faced with the 
risk of being harmed when that is what the court is trying to pre
vent." Id. at 206, 595 N.W.2d at 550. When the requisite showing 
has been made by the State, the juvenile court may exercise its 
discretion in determining whether to permit the child to testify in 
chambers. Id.  

[8] In In re Interest of Danielle D. et al., we determined that 
because there was no advance notice of the State's intent to have 
the child testify in chambers and no showing that the presence of 
the parents during the child's testimony "could be harmful" to 
the child, the juvenile court abused its discretion in permitting in 
camera testimony out of the presence of the parents. 257 Neb. at 
207, 595 N.W.2d at 551. Here, however, notice was given and a 
separate hearing was held on the issue of whether Stephanie 
would be permitted to testify in chambers out of the physical 
presence of Kevin. Based upon the evidence received at the hear
ing, the juvenile court determined that there were legitimate con
cerns about Stephanie's testifying in open court and that the State 
had shown "a risk of the child being harmed." In assigning error 
to this determination, Kevin argues that the State failed to estab
lish with a "reasonable degree of certainty" that Stephanie would 
suffer "significant psychological trauma" if she were required to 
testify in his presence. Brief for appellant at 15, 16. This argu
ment overstates the evidentiary showing necessary to trigger the
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discretion of the juvenile court to permit in camera testimony of 
a minor child. The State need only show that there are legitimate 
concerns regarding a risk of harm to the child if he or she is 
required to testify in the presence of a parent. See In re Interest 
of Danielle D. et al., supra.  

In this case, Christ-Anderson testified that Stephanie is devel
opmentally delayed in her general knowledge, speech, and vocab
ulary and in her coarse motor and fine motor skills. She further 
testified "there would be a risk of harm" in forcing Stephanie to 
testify in the presence of Kevin. Christ-Anderson further testified 
that when a child or person with posttraumatic stress disorder is 
met with a similar experience or a similar trauma, such as seeing 
the perpetrator, "it normally results in an emotional upheaval and 
subsequent negative behaviors." In addition, Christ-Anderson tes
tified that due to Stephanie's developmental and cognitive delays, 
her ability to understand and process the experience of testifying 
would be "very unique." 

In our de novo review, we conclude that this showing was suf
ficient to permit the juvenile court to exercise its discretionary 
authority to allow the minor child to testify in chambers. We fur
ther conclude that the procedures utilized by the juvenile court 
were adequate to safeguard Kevin's due process rights. Although 
he was not allowed to personally confront Stephanie during her 
testimony, his counsel did so during both direct examination and 
extensive cross-examination. Kevin was able to view the sub
stance of Stephanie's testimony in near real time, and he was able 
to confer with his counsel during the testimony. In In re Interest 
of Kelley D. & Heather D., 256 Neb. 465, 590 N.W.2d 392 
(1999), juvenile witnesses at an adjudication hearing were situ
ated in the courtroom so that they would not be directly con
fronted by their father, who was alleged to have abused them.  
Noting that the father's counsel was able to fully view the wit
nesses' facial expressions during their testimony, we concluded 
that the positioning of the juvenile witnesses "did not violate any 
right of fundamental fairness or confrontation, nor did it violate 
§ 43-279.01(l)(d)." In re Interest of Kelley D. & Heather D., 256 
Neb. at 477, 590 N.W.2d at 401. We reach the same conclusion 
in this case.
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[9] We next consider Kevin's argument that the evidence was 
insufficient to support the State's allegations that the three minor 
children came within the meaning of § 43-247(3)(a). As noted 
above, the two older children were already subject to the jurisdic
tion of the juvenile court based on a previous adjudication that is 
not the subject of this appeal. In his brief, Kevin does not chal
lenge the adjudication of Raymond under count II of the second 
amended supplemental juvenile petition, which was based upon 
the injury to the child's leg. To be considered by an appellate 
court, an alleged error must be both specifically assigned and spe
cifically argued in the brief of the party asserting the error. In re 
Petition of Omaha Pub. Power Dist., ante p. 43, 680 N.W.2d 128 
(2004). Accordingly, we focus solely on the question of whether 
the evidence was sufficient to support adjudication under count I, 
which alleged that Kevin had sexually assaulted Stephanie.  

[10-12] The purpose of the adjudication phase of a juvenile 
proceeding is to protect the interests of the child. The parents' 
rights are determined at the dispositional phase, not at the adju
dication phase. In re Interest of Sabrina K., 262 Neb. 871, 635 
N.W.2d 727 (2001); In re Interest of Kantril P & Chenelle P, 
257 Neb. 450, 598 N.W.2d 729 (1999). To obtain jurisdiction 
over a juvenile, the court's only concern is whether the condi
tions in which the juvenile presently finds himself or herself fit 
within the asserted subsection of § 43-247. Id. At the adjudica
tion stage, in order for the juvenile court to assume jurisdiction 
of minor children under § 43-247(3)(a), the State must prove the 
allegations of the petition by a preponderance of the evidence.  
§ 43-279.01(3); State v. Canady, 263 Neb. 552, 641 N.W.2d 43 
(2002); In re Interest of TM.B. et al., 241 Neb. 828, 491 N.W.2d 
58 (1992). As noted above, our review of factual issues in an 
adjudication proceeding is de novo on the record, but where 
credible evidence is in conflict on a material issue of fact, we 
may consider and give weight to the fact that the trial judge heard 
and observed the witnesses and accepted one version of the facts 
rather than another. See In re Interest of Jac'Quez N., 266 Neb.  
782, 669 N.W.2d 429 (2003).  

The central factual issue is whether Kevin sexually assaulted 
Stephanie as alleged in count I of the operative amended petition.  
There is conflicting evidence on this issue. Stephanie's testimony
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at the adjudication hearing supports the allegation that the assault 
occurred. The juvenile court made a specific finding that "the tes
timony of Stephanie ... was credible given her age and develop
ment despite [Kevin's] counsel's able effort to show Stephanie 
was suggestible as to the details of the assault and other matters.  
Stephanie did not change her assertion that she was inappropri
ately touched by [Kevin]." Other evidence supporting the State's 
allegation of sexual abuse includes the testimony of witnesses 
who observed Stephanie's behavior during the period in ques
tion. Debra Monestero, a licensed practical nurse and family sup
port worker who saw Stephanie on a regular basis from March 
2002 through the date of the adjudication hearing in September 
2003, testified that she observed Stephanie engaging in unusual 
behaviors beginning in late October 2002. The child removed her 
clothing during Monestero's visits and attempted to rub her 
genital area against Monestero's leg. On another occasion, 
Monestero observed Stephanie engage in sexualized play with a 
doll. Monestero was concerned by this behavior and reported it 
to her supervisor. A foster parent who began caring for Stephanie 
in her home in November 2002 testified that she observed 
Stephanie rubbing her genital area against various objects on 
numerous occasions.  

Christ-Anderson began seeing Stephanie on January 9, 2003, 
pursuant to a referral from Stephanie's caseworker, who was con
cerned about possible sexual abuse. Christ-Anderson testified that 
during her therapy sessions, Stephanie exhibited behaviors typical 
of children who have been sexually abused, including hypervigi
lance and sexualized play, and that Stephanie displayed a knowl
edge of sexuality which was atypical for a child of her age.  

Evidence disputing the allegations of sexual assault included 
Kevin's sworn testimony that he never touched Stephanie in a 
sexual manner and his testimony concerning alternative sources 
of Stephanie's sexual knowledge, including videotapes, cable 
television, and an occasion when Stephanie opened a bedroom 
door and observed him and Justine engaged in sexual activity.  
Also, Justine testified that in December 2002, she told Stephanie 
to report that Kevin had touched her inappropriately, not because 
the touching had occurred, but because Justine was angry with 
Kevin. Justine also testified that she never observed Stephanie



268 NEBRASKA REPORTS

engaging in any sexualized behavior before she was placed in 
foster care.  

Based on our de novo review of the record, we conclude that 
the allegations of count I of the operative amended petition were 
proved by a preponderance of the evidence. We reach this con
clusion without considering Christ-Anderson's testimony regard
ing statements made to her by Stephanie which were received 
over Kevin's hearsay objection. Because this cumulative testi
mony is unnecessary to our determination of the sufficiency of 
the evidence, we need not reach Kevin's assignment of error 
regarding the admission of such testimony under the residual 
hearsay exception. See, In re Estate of Jeffrey B., ante p. 761, 688 
N.W.2d 135 (2004); In re Interest of S.S.L., 219 Neb. 911, 367 
N.W.2d 710 (1985). As noted, there is no challenge to the suffi
ciency of the evidence with respect to count II.  

CONCLUSION 
For the foregoing reasons, we conclude that the juvenile court 

did not err in adjudicating all three minor children to be within 
the meaning of § 43-247(3)(a) and, therefore, subject to its juris
diction. The judgment is therefore affirmed.  

AFFIRMED.  

ESTATE OF FRANKLIN NORMAN LEE COE, ALSO KNOWN AS 

NORMAN COE, DECEASED, ET AL., APPELLANTS, V.  

WILLMES TRUCKING, L.L.C., ET AL., APPELLEES.  

689 N.W.2d 318 

Filed December 3, 2004. No. S-03-1332.  

1. Workers' Compensation: Appeal and Error. Under Neb. Rev. Stat. § 48-185 
(Reissue 2004), an appellate court may modify, reverse, or set aside a Workers' 
Compensation Court decision only when (1) the compensation court acted without or 
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3) 
there is not sufficient competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the compensation court do 
not support the order or award.  

2. Workers' Compensation: Statutes: Appeal and Error. The meaning of a statute is 
a question of law, and an appellate court is obligated in workers' compensation cases 
to make its own determinations as to questions of law.
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3. Workers' Compensation: Appeal and Error. Upon appellate review, the findings 
of fact made by the trial judge of the compensation court have the effect of a jury ver
dict and will not be disturbed unless clearly wrong.  

4. Workers' Compensation: Negligence: Intoxication. Neb. Rev. Stat. § 48-102 
(Reissue 2004) eliminates the three common-law defenses of contributory negligence.  
the fellow-servant rule, and assumption of the risk from workers' compensation pro
ceedings, preserving only the employee's willful negligence and intoxication as 
defenses which the employer may raise.  

5. Workers' Compensation: Insurance: Negligence. Under Neb. Rev. Stat. § 48-103 

(Reissue 2004), when an employer fails to carry workers' compensation insurance or 

an acceptable alternative and an injured employee elects to seek damages in a 
common-law action, the employer "loses the right to interpose" contributory negli
gence (unless the employee was intoxicated or willfully negligent), the fellow-servant 
rule, and assumption of the risk as defenses in the action.  

6. Workers' Compensation: Insurance. If an employer subject to the Nebraska 
Workers' Compensation Act fails to carry workers' compensation insurance or an 
acceptable alternative, then the act is no longer the employee's exclusive remedy.  
Instead, the employee can elect to either proceed under the act and recover the statu
torily set benefits or seek to recover damages in a common-law action against the 
employer.  

7. Negligence: Words and Phrases. Reckless indifference to safety means more than 
lack of ordinary care.  

8. : . Reckless indifference to safety implies a rash and careless spirit, not nec
essarily amounting to wantonness, but approximating it in degree-a willingness to 
take a chance.  

9. Negligence: Proof. To show reckless indifference to safety, an employee's conduct 
must manifest a reckless disregard for the consequences coupled with a consciousness 
that injury will naturally or probably result.  

10. Negligence: Appeal and Error. An appellate court gives considerable deference 
to a trial judge's determination whether particular conduct amounted to willful 
negligence.  

11. Workers' Compensation: Evidence: Appeal and Error. If the record contains evi
dence to substantiate the factual conclusions reached by the trial judge of the com
pensation court, an appellate court is precluded from substituting its view of the facts 
for that of the compensation court.  

12. Negligence: Evidence. The violation of a statute or regulation is evidence of willful 
negligence, but does not automatically equate to willful negligence.  

13. Negligence. An employer's knowledge of and acquiescence in an employee's viola
tion of a government safety regulation is a factor that a court should consider in decid
ing whether the employee was willfully negligent.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

Terry R. Wittier, of Cline, Williams, Wright, Johnson & 
Oldfather, L.L.P., for appellants.
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Michael E. Sullivan, of Helmann & Sullivan, P.C., and Patrick 
B. Donahue, of Cassem, Tierney, Adams, Gotch & Douglas, for 
appellees.  

HENDRY, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 
and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
While Franklin Norman Lee Coe was driving a truck for his 

employer, Willmes Trucking, L.L.C. (Company), Coe fell asleep; 
he died in the resulting accident. After Coe's death, his estate and 
his two surviving dependents, Pamela Coe and Michael Coe (col
lectively the appellants), filed workers' compensation proceed
ings against the Company and its two members, Ronald Willmes 
and his wife, Sharon Willmes (collectively the appellees). The 
appellees alleged that the appellants could not recover because 
Coe had been willfully negligent. See Neb. Rev. Stat. § 48-101 
(Reissue 2004). The appellees did not, however, carry workers' 
compensation insurance or an acceptable alternative as required 
by the Nebraska Workers' Compensation Act (Act). See Neb.  
Rev. Stat. § 48-145 (Reissue 2004). The appellants argued that 
the appellees' failure to carry workers' compensation insurance 
precluded them from raising willful negligence as a defense.  

The trial judge disagreed with the appellants and ruled that 
Coe had been willfully negligent. A three-judge review panel 
affirmed. We conclude that the appellees' failure to carry work
ers' compensation insurance did not preclude them from raising 
willful negligence and that the compensation court did not err in 
finding that Coe had been willfully negligent.  

FACTUAL BACKGROUND 
Coe worked as a truckdriver for the Company. The appellees 

are named as the Company's comembers in its articles of organi
zation. The Company leased its trucks to Freedom Transportation 
(Freedom), which scheduled hauling jobs for the Company's 
trucks. Although Freedom scheduled the jobs, the Company's 
drivers retained the ability to turn down jobs. After a driver com
pleted a trip, Freedom would issue a check to the Company. As 
his pay, Coe would receive 25 percent of the income that the 
truck had earned.

882



ESTATE OF COE v. WILLMES TRUCKING 883 

Cite as 268 Neb. 880 

In addition to scheduling jobs, Freedom provided dispatching 
services and arranged for insurance on the Company's trucks.  
Ronald Willmes testified that he was under the impression that 
Freedom had also arranged for workers' compensation insurance.  
This was not correct, however, and it is undisputed that the 
Company did not carry workers' compensation insurance when 
the accident occurred.  

On April 23, 2001, the day before his death, Coe picked the 
truck up at the Company sometime between 7:30 and 8 a.m. He 
then drove to West Point, Nebraska, where he picked up a load of 
soybean meal at about 11 a.m. Coe was to deliver the soybean 
meal to Rupert, Idaho. The most logical route from West Point to 
Rupert is to get on Interstate 80 south of West Point; continue on 
Interstate 80 through Nebraska, Wyoming, and into Utah; and 
then take Interstates 15 and 84 northwest to Rupert. Credit card 
charges for fuel indicate Coe took this route.  

The accident occurred at about I a.m. on Interstate 80, just 
across the Wyoming-Utah border. The parties stipulated that Coe 
fell asleep while driving and that as a result, the truck left the 
road and overturned. Coe was pronounced dead upon his arrival 
at a local hospital.  

When the accident occurred, Coe was in violation of a federal 
regulation meant to curb accidents caused by driver fatigue.  
Under the regulation, once a truckdriver has driven for 10 hours, 
the driver must rest for at least 8 consecutive hours. See 49 
C.F.R. § 398.6 (2000). It was about 17 hours from the time that 
Coe picked up the truck until his death. Because of the miles that 
he traveled, it would have been impossible for Coe to have made 
more than a few brief stops.  

Moreover, the record suggests that Coe had difficulty staying 
awake at night when he was driving. In an affidavit, his mother 
stated that in the late 1980's, after working late one night, Coe 
fell asleep while driving. His vehicle left the road and struck a 
concrete culvert. She also stated that Coe displayed an unusual 
propensity for falling asleep very quickly.  

Coe's problems with late-night driving led both his mother 
and his brother to warn him that he was pushing himself too hard 
and getting too little sleep. These warnings came a few months
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before the accident. In addition, Ronald Willmes testified that 
once or twice, he had told Coe to "slow her down." 

PROCEDURAL BACKGROUND 
After Coe's death, the appellants commenced workers' com

pensation proceedings. In their petition, they named the Company 
as a defendant. In addition, they alleged that Ronald Willmes and 
Sharon Willmes, as the Company's comembers, were individually 
liable under Neb. Rev. Stat. § 48-145.01 (Reissue 2004). In their 
answer, the appellees alleged that Coe had suffered his injuries 
because of his own willful negligence and that therefore, the 
appellants could not recover.  

The trial judge ruled that the appellees' failure to carry work
ers' compensation insurance did not preclude them from raising 
Coe's willful negligence as a defense. The trial judge further 
concluded that Coe had been willfully negligent and that there
fore, the appellants could not recover. The court's review panel 
affirmed. We granted the appellants' petition to bypass the 
Nebraska Court of Appeals.  

ASSIGNMENTS OF ERROR 
The appellants assign that the compensation court erred in (1) 

determining that the appellees were not barred from asserting 
willful negligence as a defense, (2) concluding that Coe was will
fully negligent in driving an excessive number of hours in the 24 
hours before his death, (3) failing to find that Sharon Willmes 
and Ronald Willmes were jointly and severally liable, and (4) 
failing to award the appellants benefits and funeral and medical 
expenses.  

STANDARD OF REVIEW 
[1] Under Neb. Rev. Stat. § 48-185 (Reissue 2004), an appel

late court may modify, reverse, or set aside a Workers' 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the com
pensation court do not support the order or award. Veatch v.  
American Tool, 267 Neb. 711, 676 N.W.2d 730 (2004).
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[2] The meaning of a statute is a question of law, and an appel
late court is obligated in workers' compensation cases to make its 
own determinations as to questions of law. Zavala v. ConAgra 
Beef Co., 265 Neb. 188, 655 N.W.2d 692 (2003).  

[3] Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Collins v.  
General Casualty, 258 Neb. 852, 606 N.W.2d 93 (2000).  

ANALYSIS 

WILLFUL NEGLIGENCE AS DEFENSE WHEN EMPLOYER FAILS 

TO CARRY WORKERS' COMPENSATION INSURANCE 

The appellants argue that because the appellees failed to carry 
workers' compensation insurance, they could not raise willful 
negligence as a defense. The appellants' argument depends upon 
the interaction between Neb. Rev. Stat. §§ 48-102 and 48-103 
(Reissue 2004).  

Section 48-102 provides: 
In all cases brought under sections 48-101 to 48-108, it 

shall not be a defense (a) that the employee was negligent, 
unless it shall also appear that such negligence was willful, 
or that the employee was in a state of intoxication; (b) that 
the injury was caused by the negligence of a fellow 
employee; or (c) that the employee had assumed the risks 
inherent in, or incidental to, or arising from the failure of the 
employer to provide and maintain safe premises and suitable 
appliances, which grounds of defense are hereby abolished.  

To better understand the purpose of § 48-102, a brief review of 
the common law before the adoption of the workers' compensa
tion laws might be helpful.  

[4] Before workers' compensation laws became prevalent in the 
early 20th century, employees had to resort to common-law negli
gence actions to recover for injuries arising out of and in the course 
of employment. But three common-law defenses made it difficult, 
if not impossible, for injured employees to recover: (1) contribu
tory negligence; (2) the fellow-servant rule, which prevented the 
employee from recovering if the employee's injury was caused by 
a fellow employee; and (3) assumption of the risk. See 1 Arthur 
Larson & Lex K. Larson, Larson's Workers' Compensation Law
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§ 2.03 (2004). Section 48-102 limits the ability of the employer to 
raise these three defenses in workers' compensation proceedings.  
Subsection (a) prevents the employer from raising contributory 
negligence unless the employee was intoxicated or willfully negli
gent, subsection (b) prevents the employer from raising the fellow
servant rule, and subsection (c) prevents the employer from raising 
assumption of the risk. Thus, in effect, § 48-102 eliminates the 
three common-law defenses from workers' compensation proceed
ings, preserving only the employee's willful negligence and intox
ication as defenses which the employer may raise.  

Section 48-103 provides that when an employer fails to carry 
workers' compensation insurance or one of its acceptable altema
tives, "he or she loses the right to interpose the three defenses men
tioned in section 48-102 in any action brought against him or her 
for personal injury or death of an employee." The appellants inter
pret § 48-103 to mean that when an employer fails to comply with 
the insurance requirements of the Act, the employer, in addition to 
not being able to raise the three common-law defenses, also loses 
the right to raise the two defenses preserved in § 48-102, i.e., will
ful negligence and intoxication.  

[5] There are two flaws in the appellants' interpretation of 
§ 48-103 that cannot be reconciled with the language of the 
statute. First, under the appellants' interpretation of § 48-103, an 
employer who fails to carry workers' compensation insurance or 
an acceptable alternative loses the right to interpose only two 
defenses, willful negligence and intoxication. But construing 
§ 48-103 so that the employer loses two defenses is not consistent 
with the statute's language; it plainly states that an employer who 
has failed to carry workers' compensation insurance or an accept
able alternative loses the right to interpose "three defenses." We 
are required to give a statutory language its plain and ordinary 
meaning. See Rodriguez v. Monfort, Inc., 262 Neb. 800, 635 
N.W.2d 439 (2001). Construing "three defenses" to mean "two 
defenses" is the antithesis of that rule.  

Second, the appellants' interpretation overlooks that § 48-102 
is not the only section that refers to willful negligence. Three 
other sections in the Act explicitly make the employee's willful 
negligence a defense in workers' compensation proceedings.  
Section 48-101 provides, "When personal injury is caused to an
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employee by accident or occupational disease, arising out of and 
in the course of employment, such employee shall receive com
pensation therefor from his or her employer if the employee was 
not willfully negligent at the time of receiving such injury." 
(Emphasis supplied.) 

Neb. Rev. Stat. § 48-109 (Reissue 2004) provides: 
If both employer and employee become subject to the 

Nebraska Workers' Compensation Act, both shall be bound 
by the schedule of compensation provided in such act, 
which compensation shall be paid in every case of injury or 
death caused by accident or occupational disease arising out 
of and in the course of employment, except accidents caused 
by or resulting in any degree from the employee's willful 
negligence as defined in section 48-151.  

(Emphasis supplied.) 
Finally, Neb. Rev. Stat. § 48-127 (Reissue 2004) provides, "If 

the employee is injured by reason of his or her intentional willful 
negligence, or by reason of being in a state of intoxication, neither 
he or she nor his or her beneficiaries shall receive any compensa
tion under the Nebraska Workers' Compensation Act." (Emphasis 
supplied.) Section 48-103 mentions none of these other sections.  
If the Legislature had intended § 48-103 to limit §§ 48-101, 
48-109, and 48-127, it would have drafted § 48-103 so that it 
referred to these three sections in addition to § 48-102.  

These two flaws lead us to reject the appellants' interpretation 
of § 48-103. We now turn to the question, What is the correct 
interpretation of § 48-103? 

Generally, when an employee suffers an injury arising out of 
and in the course of employment, the Act provides the employee's 
exclusive remedy against the employer. Skinner v. Ogallala Pub.  
Sch. Dist. No. 1, 262 Neb. 387, 631 N.W.2d 510 (2001). This was 
part of the tradeoff between employers and employees that under
lies the Act. Under the Act, injured employees can recover bene
fits even if the employers' negligence did not cause their injury.  
See §§ 48-101 and 48-109. See, also, Ray v. School District of 
Lincoln, 105 Neb. 456, 181 N.W. 140 (1920). In addition, 
employees can recover benefits, even if the common-law defenses 
of contributory negligence, the fellow-servant rule, or assumption 
of the risk would have prevented the employee from recovering
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damages. § 48-102. See Ray v. School District of Lincoln, supra.  
In exchange, the compensation that the employee can recover is 
statutorily set. See § 48-109. This insulates the employer from 
large damage awards that the employee might have recovered in 
a common-law action.  

[6] But, if an employer subject to the Act fails to carry work
ers' compensation insurance or an acceptable alternative, then 
the Act is no longer the employee's exclusive remedy. Instead, 
the employee can elect to either proceed under the Act and 
recover the statutorily set benefits or seek to recover damages in 
a common-law action against the employer. See § 48-145(3). Cf.  
Avre v. Sexton, 110 Neb. 149, 193 N.W. 342 (1923).  

Of course, if the employer could raise the common-law 
defenses of contributory negligence, the fellow-servant rule, or 
assumption of the risk, the employee's election would be of little 
value. Section 48-103 makes the employee's election meaningful 
by incorporating § 48-102 into the common-law action. In other 
words, § 48-103 prevents the employer from raising as defenses 
to the common-law action "the three defenses mentioned in 
§ 48-102," i.e., contributory negligence (unless the employee was 
intoxicated or willfully negligent), the fellow-servant rule, and 
assumption of the risk.  

Thus, § 48-103 provides a powerful incentive for an employer 
to carry either workers' compensation insurance or an accept
able alternative. If the employer does not, then the injured 
employee may elect to pursue either a common-law action or 
workers' compensation proceedings. If the employee chooses 
the common-law action, not only will the employer be subject to 
common-law damages, the employer's ability to raise the three 
common-law defenses most likely to defeat the employee's 
claim will be cut off.  

WAS COE WILLFULLY NEGLIGENT? 

Because we have decided that the appellees could raise the 
willful negligence defense, we now decide whether the com
pensation court erred in concluding that Coe committed willful 
negligence.  

"Willful negligence consists of (a) a deliberate act, (b) such con
duct as evidences reckless indifference to safety, or (c) intoxication
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at the time of the injury, such intoxication being without the con
sent, knowledge, or acquiescence of the employer or the em
ployer's agent." Neb. Rev. Stat. § 48-151(7) (Reissue 2004). The 
appellees do not contend that Coe deliberately injured himself or 
that he was intoxicated. The issue is whether his conduct rose to 
the level of "reckless indifference to safety." 

[7-9] Reckless indifference to safety means more than lack of 
ordinary care. It implies a rash and careless spirit, not necessar
ily amounting to wantonness, but approximating it in degree-a 
willingness to take a chance. An employee's conduct must man
ifest a reckless disregard for the consequences coupled with a 
consciousness that injury will naturally or probably result. Guico 
v. Excel Corp., 260 Neb. 712, 619 N.W.2d 470 (2000).  

[10,11] The employer bears the burden to prove the employee's 
willful negligence. Neb. Rev. Stat. § 48-107 (Reissue 2004). An 
appellate court, however, gives "considerable deference to a trial 
judge's determination of whether particular conduct amounted to 
willful negligence. If the record contains evidence to substantiate 
the factual conclusions reached by the trial judge of the compen
sation court, an appellate court is precluded from substituting its 
view of the facts for that of the compensation court." Guico v.  
Excel Corp., 260 Neb. at 721, 619 N.W.2d at 478.  

[12] Here, we are concerned with an alleged violation of a fed
eral regulation meant to prevent accidents caused by driver 
fatigue. The violation of a statute or regulation is evidence of will
ful negligence, but does not automatically equate to willful negli

gence. See 2 Arthur Larson & Lex K. Larson, Larson's Workers' 
Compensation Law § 37.03 (2004). For example, driving 5 miles 
over the speed limit is not conduct that will "naturally or proba
bly result" in injury. Likewise, even if the employee's conduct 
would naturally or probably result in injury, the evidence would 
still need to show that the employee understood the danger, but 
proceeded regardless. Thus, a daydreaming driver who failed to 
stop at a stop sign before entering a busy intersection would not 
be willfully negligent.  

This case, however, is not one where the employee did not know 
of the regulation. Ronald Willmes testified that he had discussed 
the federal regulation with Coe. Nor is this a case where the vio
lation resulted from a momentary lapse of judgment. Under the
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federal regulation, a driver is required to rest for 8 hours after 10 
hours of driving. When the accident occurred, Coe had been dri
ving for 17 hours with only brief stops to pick up his load and for 
gas and restroom breaks. That Coe had exceeded the federal regu
lation by approximately 7 hours shows that he deliberately decided 
to violate the regulation.  

Moreover, Coe violated the regulation knowing that he was at 
a high risk for the very thing that the regulation was meant to 
prevent-falling asleep while driving. His mother and his 
brother had recently warned him about pushing himself too 
hard. In addition, his mother stated that he had an unusual 
propensity for falling asleep quickly and that he had a history of 
falling asleep while driving. In fact, he had had one previous 
accident that occurred when he fell asleep at the wheel. Thus, 
the record supports the compensation court's conclusion that 
Coe knew of and appreciated the substantial risk presented by 
driving for as long as he did without resting, but decided to 
undertake that risk anyway.  

[13] The appellants argue that despite Coe's violation of the 
federal regulation, they can recover benefits because the ap
pellees had acquiesced in Coe's past violation of the regulation.  
We agree that an employer's knowledge of and acquiescence in 
an employee's violation of a government safety regulation is a 
factor that a court should consider in deciding whether the 
employee was willfully negligent. See 2 Larson & Larson, supra, 
§ 35.04. See, also, Guico v. Excel Corp., 260 Neb. 712, 619 
N.W.2d 470 (2000) (holding that employer's failure to enforce its 
own safety rule is factor to be considered in whether employee's 
violation of safety rule is willful negligence). But we disagree 
that the appellees acquiesced in Coe's violation of the federal 
regulation.  

Generally, Ronald Willmes, who, unlike Sharon Willmes, was 
actively involved in running the Company, did not track Coe's 
progress when Coe was on a trip. Coe sent his logbooks to 
Freedom, and Ronald Willmes usually did not see them. The 
Company, however, was paid by the number of bushels that Coe 
hauled, and thus Ronald Willmes would have had at least a gen
eral idea of the hours Coe was driving. Further, Ronald Willmes 
testified that he had some concern with the amount of hours Coe
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would drive in a day. But the record does not suggest that 
Ronald Willmes, upon learning that Coe had probably exceeded 
the federal regulation on a few occasions,. acquiesced in the vio
lations. Rather, Ronald Willmes testified that once or twice, he 
told Coe to "slow her down." While this is not overwhelming 
evidence of Ronald Willmes' enforcing the government safety 
regulation, it is enough to support the compensation court's 
decision under our deferential standard of review.  

CONCLUSION 
The appellees' failure to carry workers' compensation insur

ance did not preclude them from raising the willful negligence 
defense, and the compensation court did not err in concluding 
that Coe had been willfully negligent. As a result, it is unneces
sary for us to consider the appellants' final assignment of error.  

AFFIRMED.  

WRIGHT, J., not participating.  

STATE OF NEBRASKA, APPELLEE, V.  

RICHARD GALE ZLOMKE, APPELLANT.  

689 NW.2d 181 

Filed December 3, 2004. No. S-04-007.  

1. Judgments: Appeal and Error. When dispositive issues on appeal present questions 

of law, an appellate court has an obligation to reach an independent conclusion irre

spective of the decision made by the court below.  

Appeal from the District Court for Sheridan County: PAUL D.  
EMPSON, Judge. Affirmed.  

Jon P. Worthman for appellant.  

Jon Bruning, Attorney General, Don Kleine, and Matthew M.  
Enenbach for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.
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WRIGHT, J.  
NATURE OF CASE 

In this appeal, we are asked to determine whether a person 
charged with a felony who has been released on bond may, by his 
absence, waive the right to be present at all stages of his trial.  

SCOPE OF REVIEW 
[1] When dispositive issues on appeal present questions of 

law, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below.  
State v. Thomas, ante p. 570, 685 N.W.2d 69 (2004).  

FACTS 
On May 31, 2002, Richard Gale Zlomke was charged with 

possession of a firearm by a felon, a Class III felony; assault in 
the second degree, a Class IIIA felony; and use of a firearm to 
commit a felony, a Class II felony. Zlomke appeared with coun
sel for arraignment and entered pleas of not guilty. Following 
arraignment, he remained free on bond. Prior to trial, Zlomke 
filed a motion asking the court to discharge his counsel so he 
could represent himself, and the motion was granted.  

Trial commenced on November 6, 2002, with Zlomke appear
ing pro se. The jury was selected, and opening statements were 
made. After the State presented its evidence and rested, Zlomke 
began to present his case. Trial was then recessed until the fol
lowing day. Zlomke failed to appear on November 7, and, on the 
court's own motion, the matter was continued to November 13.  

When Zlomke again failed to appear before the court on 
November 13, 2002, the State requested that the trial proceed. It 
then presented evidence to establish that Zlomke's absence was 
voluntary. The court found his absence to be voluntary and 
allowed the trial to proceed. Because of Zlomke's absence, the 
court presumed that he had rested his case, and the State renewed 
its rest. The jury was instructed, and the State presented closing 
arguments. The court held that because Zlomke was voluntarily 
absent, he had waived his closing argument. The jury returned a 
verdict finding him guilty of all three charges.  

On August 19, 2003, Zlomke was arraigned in a separate mat
ter for failure to appear in connection with the above charges. He
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was present at the arraignment and was represented by counsel.  
He subsequently entered a plea of guilty to this additional charge.  

On December 2, 2003, Zlomke was sentenced on all four 
charges. He timely perfected this appeal.  

ASSIGNMENT OF ERROR 
Zlomke assigns as error the trial court's decision to proceed 

with closing arguments, instruct the jury, and accept a verdict 
when he was absent from the courtroom and not represented by 
counsel.  

ANALYSIS 
Whether Zlomke could and, in fact, did waive his right to 

attend all stages of his trial presents a question of law. The evi
dence was undisputed, and Zlomke presented no evidence to 
explain why he was not present for the remainder of the trial.  
When dispositive issues on appeal present questions of law, an 
appellate court has an obligation to reach an independent con
clusion irrespective of the decision made by the court below.  
State v. Thomas, supra.  

Zlomke argues that the court erred in allowing the trial to pro
ceed while he was absent and not represented by counsel. He 
ielies upon Neb. Const. art. I, § 11, which states: "In all criminal 
prosecutions the accused shall have the right to appear and 
defend in person or by counsel . . . ." He also relies upon Neb.  
Rev. Stat. § 29-2001 (Reissue 1995), which provides: 

No person indicted for a felony shall be tried unless per
sonally present during the trial. Persons indicted for a mis
demeanor may, at their own request, by leave of the court 
be put on trial in their absence. The request shall be in writ
ing and entered on the journal of the court.  

This court interpreted the predecessor statute to § 29-2001 in 
Scott v. State, 113 Neb. 657, 204 N.W. 381 (1925), in which a 
jury instruction was read during the voluntary absence of the 
defendant, who had been released on bail. We stated: 

It is insisted, and no doubt is the law, that under this statute 
defendant has a right to be present at all times when any pro
ceeding is taken during the trial, from the impaneling of the
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jury to the rendition of the verdict, inclusive, unless he has 
waived such right ....  

Id. at 659, 204 N.W. at 381.  
Addressing a situation where the defendant failed to appear 

while he was released on bail, we stated: "[I]t is the duty of the 
defendant under bail to attend the sessions of the court, and espe
cially when his case is being tried, and his failure to do so con
stitutes a voluntary absence on his part and a waiver of his right 
under the statute quoted." Id. As a matter of policy, we stated that 
"[i]f defendant, out on bail, may prevent the completion of the 
trial by voluntarily absenting himself, and thus tie the hands of 
justice, he would be permitted to take advantage of his own 
wrong." Id. at 660, 204 N.W. at 382.  

We elaborated further upon this issue in State v. Red Kettle, 
239 Neb. 317, 476 N.W.2d 220 (1991). After acknowledging that 
a defendant may waive his right to be present at any proceeding 
during his trial, we stated that "[i]f a defendant is to effectively 
waive his presence at trial, that waiver must be knowing and vol
untary." Id. at 325, 476 N.W.2d at 225.  

On November 13, 2002, the second day that Zlomke was 
absent from the trial, the court proceeded to determine if 
Zlomke's absence was voluntary. The State presented the testi
mony of a number of witnesses. A Sheridan County deputy sher
iff testified that as of the date of the hearing, Zlomke had not 
been arrested in another jurisdiction and that law enforcement 
officials had had no contact with Zlomke. Another deputy sher
iff testified as to failed attempts to contact Zlomke at his home 
and as to notice given to his wife regarding the court proceed
ings. Zlomke's son testified that on the evening of November 6, 
Zlomke had spoken of "taking off' because he was dissatisfied 
with the way the trial was proceeding. Finally, the clerk of the 
district court testified that the clerk's office had had no contact 
with Zlomke or one of his agents since the first day of the trial.  
This was sufficient evidence to allow the court to proceed with 
the trial in Zlomke's absence.  

Further evidence of the voluntary and knowing nature of 
Zlomke's absence was adduced at a later proceeding where he 
was represented by counsel. Counsel explained that Zlomke "was 
so overwhelmed by the situation that he was in, by representing
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himself at trial, by the circumstances that were going on, that he 
simply could not come back to court." At the sentencing hearing, 
Zlomke stated: "As far as the failure to appear, I didn't come back 
because I just couldn't get here in front of everybody that day. I 
was under a lot of duress . . . ." 

We conclude that Zlomke's absence during his trial was know
ing and voluntary. Based upon our decisions in Scott v. State, 113 
Neb. 657, 204 N.W. 381 (1925), and State v. Red Kettle, supra, 
Zlomke waived his rights under Neb. Const. art. I, § 11, and 
§ 29-2001. The court did not err in proceeding with the trial in 
Zlomke's absence.  

CONCLUSION 
For the reasons stated herein, Zlomke's convictions and sen

tences are affirmed.  
AFFIRMED.  

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE 

OF THE NEBRASKA SUPREME COURT, RELATOR, V.  

ELAINE A. WAGGONER, RESPONDENT.  

689 N.W.2d 316 

Filed December 3, 2004. No. S-04-958.  

Original action. Judgment of public reprimand and probation.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

PER CURIAM.  

INTRODUCTION 
Respondent, Elaine A. Waggoner, was admitted to the practice 

of law in the State of Nebraska on September 14, 1978, and at all 
times relevant hereto was engaged in the private practice of law in 
Lincoln, Nebraska. On August 23, 2004, formal charges were filed 
against respondent. The formal charges set forth two counts that 
included charges that the respondent violated the following pro
visions of the Code of Professional Responsibility: Canon 1, 
DR 1-102(A)(1) (violating disciplinary rule), and Canon 6,
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DR 6-101(A)(3) (neglecting legal matter), as well as her oath of 
office as an attorney. Neb. Rev. Stat. § 7-104 (Reissue 1997). On 
September 30, 2004, respondent filed a conditional admission 
under Neb. Ct. R. of Discipline 13 (rev. 2002). In her conditional 
admission, respondent, in substance, knowingly admitted the facts 
essential to support the above formal charges; knowingly did not 
challenge or contest that she violated DR 1-102(A)(1) and 
DR 6-101(A)(3), as well as her oath of office as an attorney; and 
effectively waived all proceedings against her in connection with 
the formal charges in exchange for a stated form of judgment. The 
discipline to which respondent has agreed is a formal public repri
mand and the imposition of 12 months' probation and monitoring 
to be ordered consecutively to the 18 months' probation and mon
itoring previously ordered by this court in State ex rel. Counsel for 
Dis. v. Waggoner, 267 Neb. 583, 675 N.W.2d 686 (2004) 
(Waggoner 1). Upon due consideration, the court approves the con
ditional admission and imposes discipline as outlined infra.  

FACTS 
In summary, the formal charges allege that during the course 

of her representation of a client, respondent unduly delayed in 
completing certain legal matters entrusted to her on behalf of that 
client. The formal charges further allege that as to a second 
client, respondent failed to adequately communicate with that 
client. As noted above, respondent filed a conditional admission 
in this case on September 30, 2004.  

By virtue of this court's order in Waggoner I in which we 
approved a conditional admission, respondent is currently subject 
to 18 months' probation with monitoring. Although the present 
case involves clients distinct from those involved in Waggoner I, 
we note that the events in Waggoner I and in the present case 
occurred during the same timeframe and preceded the imposition 
of discipline in Waggoner I. In Waggoner I, we publicly repri
manded respondent. In addition to the public reprimand, we 
ordered that respondent be subject to probation with monitoring 
for a period of 18 months, subject to the following terms: 

"Probation for 18 months with monitoring and costs taxed to 
respondent. The probation shall include the monitoring of 
respondent by Kathryn A. Olson.... Kathryn A. Olson shall 
not be compensated for her monitoring duties; however, she
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shall be reimbursed by respondent for actual expenses 
incurred. At the conclusion of the term of probation, the 
monitoring lawyer shall notify the Court of respondent's 
successful completion thereof.  

"During the 18-month probationary period, respondent 
shall provide the monitor, at least monthly, a list of all 
cases for which the respondent is then responsible. During 
each of the first six months, respondent shall personally 
meet with the monitor to discuss the list of cases for which 
respondent is then responsible. The monitor shall also 
assist respondent in developing and implementing appro
priate office procedures.  

"The names of respondent's clients shall be kept confi
dential by way of a number assigned to each case. The list 
of cases shall include the following for each case: 

"1. Date attorney-client relationship began.  
"2. General type of case (i.e. divorce, adoption, probate, 

contract, real estate, civil litigation, criminal).  
"3. Date of last contact with client.  
"4. Last type and date of work completed on file (plead

ing, correspondence, document preparation, discovery, court 
hearing).  

"5. Next type and date of work that should be completed 
on case.  

"6. Any applicable statute of limitation and its date.  
"The monitor shall have the right to contact respondent 

with any questions the monitor may have regarding the list.  
If at any time the monitor believes respondent has violated 
a disciplinary rule, or has failed to comply with the terms of 
probation, she shall report the same to the Counsel for 
Discipline." 

Waggoner 1, 267 Neb. at 585, 675 N.W.2d at 688.  

ANALYSIS 
Rule 13 provides in pertinent part: 

(B) At any time after the Clerk has entered a Formal 
Charge against a Respondent on the docket of the Court, 
the Respondent may file with the Clerk a conditional 
admission of the Formal Charge in exchange for a stated 
form of consent judgment of discipline as to all or part of
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the Formal Charge pending against him or her as deter
mined to be appropriate by the Counsel for Discipline or 
any member appointed to prosecute on behalf of the 
Counsel for Discipline; such conditional admission is sub
ject to approval by the Court. The conditional admission 
shall include a written statement that the Respondent 
knowingly admits or knowingly does not challenge or con
test the truth of the matter or matters conditionally admit
ted and waives all proceedings against him or her in con
nection therewith. If a tendered conditional admission is 
not finally approved as above provided, it may not be used 
as evidence against the Respondent in any way.  

Pursuant to rule 13, we find that respondent knowingly does 
not challenge or contest the essential relevant facts outlined in 
the formal charges and knowingly does not challenge or contest 
that she violated DR 1-102(A)(1) and DR 6-101(A)(3), as well as 
her oath of office as an attorney. We further find that respondent 
waives all proceedings against her in connection herewith. Upon 
due consideration, the court approves the conditional admission 
and enters the orders as indicated below.  

CONCLUSION 
Based on the conditional admission of respondent, the rec

ommendation of the Counsel for Discipline, and our indepen
dent review of the record, we find by clear and convincing evi
dence that respondent has violated DR 1-102(A)(1) and 
DR 6-101(A)(3), as well as her oath of office as an attorney, and 
that respondent should be and hereby is publicly reprimanded.  
We further order that respondent's probation with monitoring 
previously ordered in Waggoner I and outlined above be contin
ued for a period of 12 months consecutively to the previously 
ordered 18 months' probation, for a total probationary period of 
30 months. Respondent is also directed to pay costs and ex
penses in accordance with Neb. Rev. Stat. §§ 7-114 and 7-115 
(Reissue 1997) and Neb. Ct. R. of Discipline 10(P) (rev. 2003) 
and 23(B) (rev. 2001) within 60 days after an order imposing 
costs and expenses, if any, is entered by the court.  

JUDGMENT OF PUBLIC REPRIMAND AND PROBATION.
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STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE 

OF THE NEBRASKA SUPREME COURT, RELATOR, V.  

KENNETH C. FRITZLER, RESPONDENT.  

689 N.W.2d 193 

Filed December 3, 2004. No. S-04-1339.  

Original action. Judgment of public reprimand.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

PER CURIAM.  
INTRODUCTION 

Respondent, Kenneth C. Fritzler, was admitted to the practice 
of law in the State of Nebraska on June 22, 1970, and at all times 
relevant hereto was engaged in the private practice of law in 
Kearney, Nebraska. A statement regarding respondent's conduct 
stemming from his relationship with Jean Myers and Myers' 
attempt to defraud William Crosier of approximately $9,400 was 
received by the Counsel for Discipline. The allegations were 
treated by the Counsel for Discipline as a grievance.  

On October 4, 2004, respondent filed a conditional admission 
under Neb. Ct. R. of Discipline 13 (rev. 2002), in which he know
ingly did not challenge or contest that he violated Canon 1, 
DR 1-102(A)(1) (violating disciplinary rule) and DR 1-102(A)(6) 
(engaging in conduct adversely reflecting on fitness to practice 
law), as well as his oath of office as an attorney, Neb. Rev. Stat.  
§ 7-104 (Reissue 1997). In his conditional admission, respondent 
waived all proceedings against him in connection therewith in 
exchange for a stated form of a consent judgment of a public repri
mand. Upon due consideration, the court approves the conditional 
admission and orders that respondent be publicly reprimanded.  

FACTS 
In his conditional admission, respondent has stipulated to cer

tain facts that can be summarized as follows: Myers was a former 
employee and friend of respondent. In August 2002, Myers was 
convicted of theft by deception, a Class III felony, and placed on 
probation, the terms of which required her to maintain full-time 
employment and make restitution of $28,400. Respondent
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attempted to assist Myers in finding employment. Unbeknownst 
to respondent, Myers undertook a new scheme in which she 
defrauded Crosier of approximately $9,400. Crosier discovered 
Myers' scheme and demanded the return of his money.  

At Myers' request, on December 11, 2002, respondent wrote a 
check on his personal checking account payable to Crosier. At the 
time respondent wrote the check, there were insufficient funds in 
his checking account to cover the check amount. After giving the 
check to Crosier, respondent placed a stop-payment order on the 
check. Crosier contacted the Kearney police to report the theft 
after he was unable to cash respondent's check.  

Respondent cooperated with the police in their investigation 
of Myers, and on March 19, 2004, respondent entered a no con
test plea to a misdemeanor charge. On May 10, respondent was 
sentenced to 1 year's probation and a $1,000 fine, and he was 
ordered to make restitution in the amount of $9,400 to Crosier.  
Respondent has paid the fine and has made full restitution to 
Crosier. According to the conditional admission, respondent has 
no prior criminal record.  

ANALYSIS 
Rule 13 provides in pertinent part: 

(A) At any time prior to the Clerk's entering a Formal 
Charge against a Respondent on the docket of the Court, the 
Respondent may file with the Clerk a conditional admission 
of a Grievance or of a Complaint in exchange for a stated 
form of consent judgment of discipline as to all or a part of 
the Grievance or Complaint pending against him or her as 
determined to be appropriate by the Counsel for Discipline 
and the appropriate Committee on Inquiry; such conditional 
admission is subject to approval by the Court. The condi
tional admission shall include a written statement that the 
Respondent knowingly admits or knowingly does not chal
lenge or contest the truth of the matter or matters condition
ally admitted and waives all proceedings against him or her 
in connection therewith. If a tendered conditional admission 
is not finally approved as above provided, it may not be used 
as evidence against the Respondent in any way.  

Pursuant to rule 13, we find that respondent knowingly admits 
the truth of the matters conditionally admitted and knowingly
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does not challenge or contest that he violated DR 1-102(A)(1) 
and (6), as well as his oath of office as an attorney. We further 
find that respondent waives all proceedings against him in con
nection herewith. Upon due consideration, the court approves the 
conditional admission and enters the orders as indicated below.  

CONCLUSION 
Based on the conditional admission of respondent, the recom

mendation of the Counsel for Discipline, and our independent 
review of the record, we find by clear and convincing evidence 
that respondent has violated DR 1-102(A)(1) and (6), as well as 
his oath of office as an attorney, and that respondent should be 
and hereby is publicly reprimanded. Respondent is also directed 
to pay costs and expenses in accordance with Neb. Rev. Stat.  
§§ 7-114 and 7-115 (Reissue 1997) and Neb. Ct. R. of Discipline 
10(P) (rev. 2003) and 23(B) (rev. 2001) within 60 days after an 
order imposing costs and expenses, if any, is entered by the court.  

JUDGMENT OF PUBLIC REPRIMAND.  

WYATT RICHARDS AND JOAN RICHARDS, HUSBAND AND WIFE, 

INDIVIDUALLY AND AS PARENTS AND NATURAL GUARDIANS 

OF ASHLEY RICHARDS, A MINOR CHILD, APPELLANTS, V.  

LLOYD MEESKE AND MEESKE LAND & CATTLE CO., 
INC., A NEBRASKA CORPORATION, APPELLEES.  

689 N.W.2d 337 

Filed December 10, 2004. No. S-02-1184.  

1. Summary Judgment Summary judgment is proper when the pleadings and the evi

dence admitted at the hearing disclose that there is no genuine issue as to any mate

rial fact or as to the ultimate inferences that may be drawn from those facts and that 

the moving party is entitled to judgment as a matter of law.  
2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 

appellate court views the evidence in the light most favorable to the party against 

whom the judgment is granted and gives such party the benefit of all reasonable infer

ences deducible from the evidence.  
3. Pleadings. The issues in a case are framed by the pleadings.  
4. Summary Judgment. The primary purpose of the summary judgment procedure is to 

pierce the allegations made in the pleadings and show conclusively that the control

ling facts are other than as pled.
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5. Summary Judgment: Proof. A party moving for summary judgment must make a 
prima facie case by producing enough evidence to demonstrate that the movant is 
entitled to judgment if the evidence were uncontroverted at trial. Once the moving 
party makes a prima facie case, the burden to produce evidence showing the existence 
of a material issue of fact that prevents judgment as a matter of law shifts to the party 
opposing the motion.  

6. Summary Judgment. Conclusions based on guess, speculation, conjecture, or a 
choice of possibilities do not create material issues of fact for purposes of summary 
judgment.  

7. Negligence. A possessor of land has a duty to protect those lawfully on the land from 
the accidental, negligent, or intentionally harmful acts of third persons if those acts are 
foreseeable.  

8. _ . Determining whether a legal duty exists is a question of law dependent on the 
facts of a particular case.  

9. _ . Duty is not sacrosanct in itself but is only an expression of the sum total of 
those considerations of policy which lead the law to say that the plaintiff is entitled 
to protection.  

Petition for further review from the Nebraska Court of 
Appeals, SIEVERS, INBODY, and MOORE, Judges, on appeal thereto 
from the District Court for Chase County, JOHN J. BATTERSHELL, 

Judge. Judgment of Court of Appeals affirmed in part, and in part 
reversed.  

Sally A. Rasmussen, of Knudsen, Berkheimer, Richardson & 
Endacott, L.L.P., for appellants.  

Stephen W. Kay, of Kay & Kay, for appellee Meeske Land & 
Cattle Co., Inc.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 

and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
Lloyd Meeske gave his 9-year-old daughter, Ashley Richards, 

permission to drive an all-terrain vehicle (ATV) on land owned 
by Meeske Land & Cattle Co., Inc. (Meeske Land & Cattle).  
Ashley lost control of the ATV and allegedly suffered injuries in 
the resulting accident. Joan Richards, who is Ashley's mother, 
and Wyatt Richards, who adopted Ashley after the accident (col
lectively the appellants), brought suit against Lloyd and Meeske 
Land & Cattle on Ashley's behalf. Meeske Land & Cattle moved 
for summary judgment. The trial court entered summary judg
ment for Meeske Land & Cattle and allowed the appellants to
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immediately appeal under Neb. Rev. Stat. § 25-1315(1) (Cum.  
Supp. 2002). The Nebraska Court of Appeals affirmed. We affirm 
in part, and in part reverse.  

I. BACKGROUND 
1. RELATIONSHIP BETWEEN PARTIES 

This case involves an unusual web of relationships. Joan mar
ried Lloyd in 1986. During the marriage, they had two children, 
including Ashley. Lloyd also adopted a child that Joan had from 
a prior relationship. Lloyd and Joan divorced in either 1992 or 
1993. Joan later married her current husband, Wyatt. Since the 
accident, Wyatt has adopted Ashley and her two sisters. Thus, 
when the accident occurred, Lloyd was Ashley's biological and 
legal father.  

Ashley's accident occurred when she was visiting Lloyd. Lloyd 
lives on and farms land owned by Meeske Land & Cattle. At the 
time of the accident, Henry Meeske (Lloyd's grandfather) served 
as the corporation's president and treasurer, and Pauline Meeske 
(Lloyd's great-aunt) served as the vice president.  

It is clear that Lloyd was neither a shareholder in, nor an officer 
of, Meeske Land & Cattle. The evidence, however, on the legal 
relationship between Lloyd and Meeske Land & Cattle is sketchy.  
Some evidence suggests that Meeske Land & Cattle leased to 
Lloyd the land on which the accident occurred and that the cor
poration was, in effect, an out-of-possession landlord. But other 
evidence suggests that Meeske Land & Cattle used the land for 
corporate purposes and that Henry was regularly on the land to 
oversee these corporate activities. Because this is an appeal from a 
grant of summary judgment, we cannot resolve disputes in the 
evidence. See Woodhouse Ford v. Laflan, ante p. 722, 687 N.W.2d 
672 (2004). Thus, like the Court of Appeals, we will assume that 
Lloyd and Meeske Land & Cattle copossessed the land.  

2. ASHLEY'S ACCIDENT 

The accident occurred in December 1996 while Ashley and her 
two sisters were visiting Lloyd. Lloyd's two stepdaughters from 
his current marriage were also visiting.  

On the day of the accident, Lloyd decided to repair a fence 
near his residence. Initially, Ashley, one of her sisters, and one of 
Lloyd's stepdaughters helped Lloyd, but after a while, they grew
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tired of repairing the fence and asked if they could drive the ATV, 
which Lloyd owned. Lloyd agreed to let the girls drive the ATV, 
and he designated a path along which he wanted the girls to drive.  
The path was located in the area immediately around Lloyd's res
idence, and, according to Lloyd, he had laid it out so that he could 
hear the girls while they were driving the ATV.  

The girls took turns driving the ATV. Ashley testified that the 
accident occurred when she swerved to miss a cat that had leapt 
in front of her. Lloyd, however, testified that Ashley had been 
driving at about 10 m.p.h., which he described as a "little fast," 
and lost control when she left the designated path and went 
through an uneven area.  

The day of the accident was not the first time that Lloyd had 
allowed the girls to drive the ATV. He testified that before the 
summer of 1996, he had allowed Ashley and her sisters, as well 
as his two stepdaughters, to ride the ATV as passengers. Lloyd 
further testified that since the summer of 1996, he had allowed 
all the girls to drive the ATV.  

Ashley's accident was not the first time that someone was 
injured while using the ATV on the land. Ashley testified that her 
younger sister had burned herself while trying to get off the ATV.  
In addition, Lloyd testified that he had had several accidents on 
the ATV, including a time in 1986 when he rolled the ATV while 
driving in a pasture.  

Joan believed that the ATV was dangerous, and on several 
occasions, she told Lloyd that she did not want the girls to ride on 
or drive the ATV. Despite these complaints and his own previous 
accidents, Lloyd testified that he believed the girls were mature 
enough and physically large enough to drive the ATV. Lloyd also 
testified that he did not provide the girls with helmets or any other 
kind of protective gear when they were using the ATV.  

3. HENRY AND PAULINE'S KNOWLEDGE OF 

CHILDREN USING ATV 
As noted earlier, Henry and Pauline were officers in Meeske 

Land & Cattle when the accident occurred. They were elderly and 
lived together in a house about one-quarter mile from Lloyd's 
residence.
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Neither Henry nor Pauline was present at Lloyd's residence 
when the accident occurred. Some evidence in the record, how
ever, suggests that on previous occasions, they had seen the girls 
driving the ATV. Joan testified that during the summer of 1996, 
the girls were visiting Lloyd. When she arrived to pick up the 
girls, they were riding the ATV. According to Joan, Henry and 
Pauline, as well as Lloyd, were present. Joan claims that she told 
them that she did not want the girls to ride on the ATV. In addi
tion, Ashley testified that on one occasion, the girls rode the ATV 
at Henry and Pauline's residence when Pauline was present. It is 
not clear if Henry was home then. Lloyd testified that Henry and 
Pauline did not know that he allowed the girls to ride on or drive 
the ATV.  

4. PROCEEDINGS BELOW 

The appellants filed a petition on behalf of Ashley, naming 
Lloyd, Henry, Pauline, and Meeske Land & Cattle as defendants.  
In their answers, each of the defendants denied that they had 
been negligent and affirmatively alleged that Ashley had been 
negligent.  

The appellants eventually dismissed Henry and Pauline as in
dividual defendants. Meeske Land & Cattle moved for summary 
judgment. It supported its motion with the pleadings, Lloyd's 
affidavit, and Ashley's deposition. The appellants opposed the 
motion with Lloyd's deposition, Joan's deposition, and answers 
to interrogatories. The trial court granted summary judgment for 
Meeske Land & Cattle. In addition, the trial court expressly 
entered judgment and found that there was no just reason for 
delay. See § 25-1315(1).  

The appellants then appealed to the Court of Appeals. In 
Richards v. Meeske, 12 Neb. App. 406, 675 N.W.2d 707 (2004), 
the Court of Appeals affirmed the trial court's decision. We 
granted the appellants' petition for further review.  

II. ASSIGNMENTS OF ERROR 
In their petition for further review, the appellants assign that the 

Court of Appeals erred in (1) finding that the duty of Meeske 
Land & Cattle to foresee the possibility of harm was limited to the 
day of the accident, (2) setting forth a new policy unsupported by
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case law, (3) determining facts which may give rise to differing 
inferences, and (4) failing to address the appellants' assignment of 
error that the burden of proof on summary judgment does not shift 
to the nonmoving party until the movant makes a prima facie case.  

III. STANDARD OF REVIEW 
[1] Summary judgment is proper when the pleadings and the 

evidence admitted at the hearing disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the moving party is enti
tled to judgment as a matter of law. Jensen v. Board of Regents, 
ante p. 512, 684 N.W.2d 537 (2004).  

[2] In reviewing a summary judgment, an appellate court 
views the evidence in the light most favorable to the party 
against whom the judgment is granted and gives such party the 
benefit of all reasonable inferences deducible from the evidence.  
Plowman v. Pratt, ante p. 466, 684 N.W.2d 28 (2004).  

IV. ANALYSIS 
This case has several murky aspects, and we find it useful to 

set out a roadmap of the issues we will consider. First, we need 
to determine how the appellants' claim against Meeske Land & 
Cattle fits into Nebraska's premises liability framework, a task 
that, as this case demonstrates, is not always straightforward.  
After determining where the appellants' claim fits within the 
framework, we then examine the grounds that the trial court and 
the Court of Appeals used to grant summary judgment. We con
clude that one of these grounds has merit, but that it only enti
tles Meeske Land & Cattle to partial summary judgment.  
Finally, we briefly touch on a lurking issue that might possibly 
justify granting summary judgment for Meeske Land & Cattle.  
It is whether. a possessor of land owes a duty to protect a child 
lawfully on the land from the negligent parenting decisions of 
the child's parent. We conclude, however, that it would not be 
prudent to rule on that issue at this stage of the litigation.  

1. NEBRASKA'S FRAMEWORK FOR PREMISES LIABILITY AND 

APPELLANTS' CLAIM AGAINST MEESKE LAND & CATTLE 

Within Nebraska's framework for premises liability, there are 
generally three categories of duties that a possessor of land owes
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to those lawfully on the premises. First, the possessor must take 
reasonable steps to protect the lawful entrant from conditions on 
the land. See, e.g., Aguallo v. City of Scottsbluff, 267 Neb. 801, 
678 N.W.2d 82 (2004); Herrera v. Fleming Cos., 265 Neb. 118, 
655 N.W.2d 378 (2003). Second, the possessor must take reason
able steps to protect the lawful entrant from the possessor's dan
gerous activities. Restatement (Second) of Torts § 341 A (1965).  
Finally, the possessor must take reasonable steps to protect the 
lawful entrant from accidental, negligent, and intentional harmful 
acts of third parties if those acts are foreseeable. See, e.g., Sharkey 
v. Board of Regents, 260 Neb. 166, 615 N.W.2d 889 (2000); Knoll 
v. Board of Regents, 258 Neb. 1, 601 N.W.2d 757 (1999).  

While the lower courts recognized that the appellants' claim 
against Meeske Land & Cattle was based upon premises liability, 
they had difficulty determining into which category the claim 
falls. Portions of the trial court's order, the Court of Appeals' 
opinion, and Meeske Land & Cattle's brief appear to treat the 
case as one involving a condition on the land. We, however, dis
agree with this categorization of the appellants' claim against 
Meeske Land & Cattle.  

[3] The issues in a case are framed by the pleadings. Rush v.  
Wilder, 263 Neb. 910, 644 N.W.2d 151 (2002). Summarized, the 
appellants' claim against Meeske Land & Cattle consists of the 
following allegations: 

(1) Meeske Land & Cattle was a possessor of the land on 
which the accident occurred; 

(2) ATV's are too dangerous for children Ashley's age to drive, 
especially when driven without proper safety gear; 

(3) Lloyd acted negligently in allowing Ashley to drive the 
ATV; 

(4) Henry and Pauline 
(a) were actually aware that Ashley was driving the ATV when 

the accident occurred, and/or 
(b) knew that in the past, Lloyd had allowed children to drive 

the ATV; and 
(5) either because of their knowledge that Ashley was driving 

the ATV when the accident occurred or because of their knowl
edge that Lloyd had allowed children to drive the ATV in the 
past, Henry and Pauline, as officers of Meeske Land & Cattle,
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should have exercised reasonable care to prevent Lloyd from 
allowing Ashley to drive the ATV.  

When the allegations are crystallized, the focus is on whether 
Meeske Land & Cattle, as a possessor of the land on which the 
accident occurred, should have protected Ashley from Lloyd's 
decision to allow her to drive the ATV. Thus, we interpret the ap
pellants' claim as one based upon the duty of a possessor of land 
to protect a lawful entrant from the harmful negligent behavior of 
a third party.  

2. REASONS USED BY LOWER COURTS FOR GRANTING 
SUMMARY JUDGMENT 

Having determined where the appellants' claim against Meeske 
Land & Cattle fits within Nebraska's premises liability frame
work, we now turn our attention to whether the reasoning used by 
the lower courts in granting summary judgment to Meeske Land 
& Cattle was correct. Both courts concluded that to the extent the 
appellants' claim against Meeske Land & Cattle was based on 
Henry and Pauline's knowledge that Ashley was driving the ATV 
when the accident occurred, Meeske Land & Cattle was entitled 
to summary judgment. In addition, the Court of Appeals held that 
summary judgment was appropriate because the undisputed evi
dence showed that any attempt to exercise reasonable care on the 
part of Henry and Pauline would have been futile.  

(a) Henry and Pauline's Knowledge That Ashley Was 
Driving ATV When Accident Occurred 

In their petition, the appellants alleged that Henry and Pauline 
actually knew that Ashley was driving the ATV when the acci
dent occurred and that as officers of Meeske Land & Cattle, they 
should have intervened to stop Lloyd. Both the trial court and 
the Court of Appeals held that summary judgment was appro
priate because the undisputed evidence showed that Henry and 
Pauline did not know that Ashley was driving the ATV when the 
accident occurred.  

[4,5] The primary purpose of the summary judgment proce
dure is to pierce the allegations made in the pleadings and show 
conclusively that the controlling facts are other than as pled.  
Rush v. Wilder, 263 Neb. 910, 644 N.W.2d 151 (2002). A party 
moving for summary judgment must make a prima facie case by
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producing enough evidence to demonstrate that the movant is 
entitled to judgment if the evidence were uncontroverted at trial.  
Once the moving party makes a prima facie case, the burden to 
produce evidence showing the existence of a material issue of 
fact that prevents judgment as a matter of law shifts to the party 
opposing the motion. Russell v. Bridgens, 264 Neb. 217, 647 
N.W.2d 56 (2002).  

In support of its motion for summary judgment, Meeske 
Land & Cattle presented an affidavit from Lloyd and Ashley's 
deposition testimony. Both the affidavit and the deposition tes
timony support the conclusion that Henry and Pauline were not 
present when the accident occurred. This was sufficient to make 
a prima facie showing that when the accident occurred, Henry 
and Pauline did not know that Ashley was driving the ATV. The 
burden to produce contradictory evidence then shifted to the 
appellants.  

[6] The appellants' evidence, however, also showed that Henry 
and Pauline were not present when the accident occurred. The 
appellants suggest that it was possible that Henry and Pauline 
knew that Ashley was driving the ATV, even though they were not 
present. But this is nothing more than unsupported speculation.  
Conclusions based on guess, speculation, conjecture, or a choice 
of possibilities do not create material issues of fact for purposes 
of summary judgment. Mefferd v. Sieler & Co., 267 Neb. 532, 676 
N.W.2d 22 (2004). Thus, to the extent that the appellants' claim 
against Meeske Land & Cattle is based on Henry and Pauline's 
knowledge that Ashley was driving the ATV when her accident 
occurred, Meeske Land & Cattle is entitled to summary judgment.  

Henry and Pauline's knowledge that Ashley was driving the 
ATV when the accident occurred, however, was not the only 
basis for the appellants' claim against Meeske Land & Cattle.  
The appellants also alleged that even if Henry and Pauline were 
not present when the accident occurred, both knew that Lloyd 
had allowed the children to drive the ATV in the past. The appel
lants argue that because of this knowledge, Henry and Pauline, 
as officers of Meeske Land & Cattle, should have instructed 
Lloyd not to allow children to drive the ATV. Thus, the undis
puted fact that Henry and Pauline did not know that Ashley was 
driving the ATV when the accident occurred narrows the scope
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of the appellants' claim against Meeske Land & Cattle, but it is 
not fatal.  

(b) Ability to Prevent Lloyd From Allowing 
Ashley to Drive ATV 

It appears that the trial court did not consider the appellants' 
claim that Henry and Pauline's past knowledge should have 
prompted them to instruct Lloyd to not allow children to drive 
the ATV. The Court of Appeals, however, did consider the issue.  

In its opinion, the Courts of Appeals assumed that Meeske 
Land & Cattle had a duty to protect Ashley from Lloyd's deci
sion to drive the ATV. It also concluded that there was conflict
ing evidence on whether Henry or Pauline knew that Lloyd had 
allowed children to drive the ATV on the land in the past. The 
Court of Appeals, however, noted that Lloyd had ignored Joan 
when she had told him to stop letting Ashley and her sisters use 
the ATV. From this, it inferred that even if Henry and Pauline had 
told Lloyd to not allow children to drive the ATV, he would have 
ignored them. Thus, the Court of Appeals ruled that summary 
judgment was appropriate because it was undisputed that any 
attempt on the part of Henry or Pauline to instruct Lloyd not to 
allow the children to drive the ATV would have been futile.  

The Court of Appeals' conclusion is inconsistent with how an 
appellate court reviews a grant of summary judgment. It is rea
sonable to infer from the evidence that Lloyd would have ignored 
Henry and Pauline if they had instructed him not to allow chil
dren to drive the ATV. But summary judgment would be appro
priate only if this was the lone reasonable inference that the evi
dence would support. It is not.  

The relationship between Lloyd and Joan was different from 
the relationship between Lloyd, Henry, and Pauline. The evi
dence shows that Lloyd and Joan were divorced and that they 
often clashed on how to raise the children. Because of their hos
tile relationship, it is not surprising that Lloyd would ignore 
Joan's instructions that the children were not to ride or drive the 
ATV. Henry and Pauline, on the other hand, were officers in 
Meeske Land & Cattle, the entity that allowed Lloyd to live and 
work on the land on which the accident occurred. Thus, Henry 
and Pauline, unlike Joan, could have instructed Lloyd that if he
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continued to allow children to drive the ATV, he would be endan
gering his ability to live and work on the land. A fact finder could 
reasonably conclude that such an instruction, unlike Joan's in
structions, would not go unheeded. We conclude that the Court of 
Appeals erred in ruling that it was undisputed that Lloyd would 
have ignored Henry and Pauline had they instructed him not to 
allow children to drive the ATV.  

3. DuTY OF POSSESSOR OF LAND TO PROTECT CHILD 

LAWFULLY ON PREMISES FROM PARENT'S 

NEGLIGENT PARENTING DECISION 

[7] There is one issue that neither the trial court nor the Court 
of Appeals considered. As we discussed earlier, the appellants 
claim that Meeske Land & Cattle had a duty to protect Ashley 
from Lloyd's negligent parenting decision. It is true that a pos
sessor of land has a duty to protect those lawfully on the land 
from the accidental, negligent, or intentionally harmful acts of 
third persons if those acts are foreseeable. See Knoll v. Board of 
Regents, 258 Neb. 1, 601 N.W.2d 757 (1999) (holding that uni
versity had duty to protect student from reasonably foreseeable 
fraternity hazing). But we have never decided whether this duty 
extends to protecting a child lawfully on the possessor's land 
from the negligent parenting decisions of the child's parent.  

[8,9] Determining whether a legal duty exists is a question of 
law dependent on the facts of a particular case. Popple v. Rose, 
254 Neb. 1, 573 N.W.2d 765 (1998). Duty is not sacrosanct in 
itself but is only an expression of the sum total of those consid
erations of policy which lead the law to say that the plaintiff is 
entitled to protection. Id.  

Here, a policy consideration might prevent the imposition of a 
duty on Meeske Land & Cattle to protect a child lawfully on the 
land from negligent parenting decisions of the child's parents.  
Courts have traditionally recognized that parents are entitled to 
discretion in how they raise and discipline their children. As a 
result, courts have been hesitant to impose tort liability because 
of a legitimate parental decision. This court, for example, has 
adhered to a modified version of the parent-child tort immunity, 
holding that a child cannot recover in tort from his or her parent 
unless "'the child is subjected to . . . brutal, cruel, or inhuman
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treatment.'" Pullen v. Novak, 169 Neb. 211, 223, 99 N.W.2d 16, 
25 (1959). See, also, Frey v. Blanket Corp., 255 Neb. 100, 582 
N.W.2d 336 (1998). We recognize that several jurisdictions have 
either abrogated the parent-child tort immunity or adopted a 
more lenient version of the rule. See, e.g., Gibson v. Gibson, 3 
Cal. 3d 914, 92 Cal. Rptr. 288, 479 P.2d 648 (1971); Goller v.  
White, 20 Wis. 2d 402, 122 N.W.2d 193 (1963). See, generally, 
Annot., 6 A.L.R.4th 1066 (1981 & Supp. 2004). But, most courts 
and commentators still recognize that parents are entitled to a 
zone of reasonable discretion, albeit a zone smaller than what 
Nebraska has traditionally recognized. For example, while the 
Restatement (Second) of Torts § 895G (1979) repudiates the 
parent-child tort immunity, the comments to the section provide 
that when the parent's conduct involves the exercise of parental 
discretion, the conduct must be "palpably unreasonable" to im
pose liability. Restatement, supra, comment k. at 431.  

Arguably, the public policy interest in granting discretion to 
parental judgments suggests that possessors of land should not be 
required to protect a child lawfully on the land from the negligent 
parenting decisions of the child's parent, at least when those deci
sions are not palpably unreasonable. However, it would be impru
dent for this court to answer the question at this stage of the liti
gation. The issue is intertwined with the question whether Lloyd's 
decision to allow Ashley to drive the ATV can form the basis of 
Ashley's claim against Lloyd. That claim, however, is still pend
ing in the trial court. Thus, Lloyd is not a party to this appeal.  
Moreover, the appellants have not briefed the issue. Because of 
this case's procedural posture, we conclude that it would not be 
fair to the appellants or Lloyd to issue a definitive ruling on the 
duty question.  

V. CONCLUSION 
Meeske Land & Cattle is entitled to summary judgment on 

the appellants' claim that it was liable because Henry and 
Pauline knew that Ashley was driving the ATV when the acci
dent occurred. But the Court of Appeals erred in affirming the 
trial court's granting of summary judgment on the appellants' 
claim that Meeske Land & Cattle was liable because Henry and 
Pauline knew that Lloyd allowed children to drive the ATV and 
should have taken reasonable steps to stop him. At this stage of
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the litigation, we express no opinion on whether a possessor of 
land has a duty to protect a child lawfully on the land from the 
allegedly negligent parenting decisions of the child's parent.  

AFFIRMED IN PART, AND IN PART REVERSED.  

STEPHAN, J., not participating.  

STATE OF NEBRASKA, APPELLEE, V.  

HUSSAIN AL-SAYAGH, APPELLANT.  

689 N.W.2d 587 

Filed December 10, 2004. No. S-03-906.  
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a motion to quash, an appellate court is obligated to reach a conclusion independent 
of the determinations reached by the trial court.  

2. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law.  

3. Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion irre
spective of the decision of the court below.  

4. Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct on a 
lesser-included offense if (1) the elements of the lesser offense for which an instruc
tion is requested are such that one cannot commit the greater offense without simul
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lesser offense.  
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James Martin Davis, of Davis & Finley Law Offices, for 
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Jon Bruning, Attorney General, and Kimberly A. Klein for 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

MCCORMACK, J.  
NATURE OF CASE 

Hussain Al-Sayagh (Hussain) appeals from his convictions on 
one count of second degree assault, one count of terroristic threats, 
one count of first degree false imprisonment, and three counts of 
use of a weapon to commit a felony. He was sentenced to impris
onment on each of the six counts, to be served consecutively, for a 
total commitment of 18 years 8 months to 30 years.  

BACKGROUND 
Hussain is the father of Amar Al-Sayagh (Amar). Amar is 

married to the daughter of Fadhilah Al-Rubaiai (Fadhilah).  
Circumstances surrounding the marriage had produced a strained 
relationship between the two families, and on December 11, 
2000, Hussain and Amar called Fadhilah and proposed that they 
attempt a reconciliation of their dispute.  

The reconciliation took place 2 days later at Amar's automobile 
shop. Fadhilah was accompanied by a mutual friend of both fam
ilies, Safadin Al-Batat (Safadin), who was to act as a neutral third 
party during the reconciliation. Hussain and Amar were present at 
the automobile shop when Fadhilah and Safadin arrived. The four 
of them went into the office portion of the shop to talk, during 
which time, Hussain was apologetic and spoke kindly to Fadhilah.  
After less than an hour, Hussain went into the garage portion of 
the shop and beckoned Safadin to join him. Convinced that the 
dispute had been settled, Safadin said that he was going to go 
home, after first dropping Fadhilah off at her house. However, 
Hussain offered to take Fadhilah home himself, so Safadin left.  

After Safadin left the shop, Hussain asked Fadhilah to join him 
in the garage portion of the shop. She sat down on a chair in the 
middle of the garage, as did Hussain, while Amar stood near the 
doorway to the office. At that point, Fadhilah testified that "the 
looks on their faces changed." Amar approached Fadhilah, and 
Hussain walked toward a microwave oven near the doorway.  
Hussain pulled a knife and pair of gloves out of the microwave as 
Amar grabbed Fadhilah's mouth and neck. Hussain began insult
ing Fadhilah as he approached her and cut her dress with the knife.
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Fadhilah was able to push Hussain away from her with her leg, but 
Hussain came back at her again and cut her arm, causing her to 
"[bleed] all over." Fadhilah fell to the ground, and the two men 
dragged her into a comer of the garage. With Amar choking her, 
Fadhilah testified that Hussain took off some of her clothes, took a 
number of photographs as the assault occurred, and attempted to 
tear off some duct tape. Fadhilah was able to free herself from 
Amar's grasp and escape from the automobile shop.  

Hussain was originally charged by information on February 23, 
2001, with just three counts, each of them felonies: second degree 
assault, terroristic threats, and first degree false imprisonment.  
His case was set for trial during the December 3 jury term.  
However, on November 15, the State filed a motion seeking leave 
to file an amended information adding three counts of use of a 
weapon to commit a felony. The district court denied the State's 
motion. In response, the State filed a motion to dismiss. On 
November 30, the court granted the motion and dismissed, with
out prejudice, the information against Hussain.  

On December 28, 2001, the State filed a new information 
against Hussain, charging him with second degree assault 
(count I), terroristic threats (count III), first degree false impris
onment (count V), and three counts of use of a weapon to com
mit a felony (counts II, IV, and VI). Hussain filed a motion to 
quash, arguing that the newly filed six-count information cir
cumvented the district court's prior ruling denying the State 
leave to amend the original three-count information. Despite the 
court's "disapprov[al] of the state's end run around" the court's 
earlier ruling, the court determined that the State had the author
ity to refile an information against a defendant with additional 
charges and thus denied Hussain's motion to quash.  

The case proceeded to a jury trial in May 2003. Hussain 
requested, among other things, that the jury be instructed on sec
ond degree false imprisonment as a lesser-included offense of first 
degree false imprisonment. The court declined to do so. The jury 
found Hussain guilty on all counts. He was sentenced to prison for 
a period of 3 to 5 years on count I, 3 to 5 years on count II, 20 
months to 5 years on count III, 3 to 5 years on count IV, not less 
than 5 years nor more than 5 years on count V, and 3 to 5 years on 
count VI. The court ordered Hussain to serve the sentences on
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each of the six counts consecutively to each other. Hussain filed 
this appeal, and we moved the case to our docket.  

ASSIGNMENTS OF ERROR 
Hussain claims the district court erred in (1) denying his 

motion to quash, (2) failing to instruct upon second degree false 
imprisonment as a lesser-included offense of first degree false 
imprisonment, and (3) convicting him on three counts of use of a 
weapon to commit a felony when only one weapon was involved 
in a single incident or, alternatively, sentencing him to three con
secutive terms of incarceration for the use of a weapon to commit 
a felony when only one weapon was involved in a single incident.  

STANDARD OF REVIEW 
[1] Regarding questions of law presented by a motion to 

quash, an appellate court is obligated to reach a conclusion inde
pendent of the determinations reached by the trial court. State v.  
Brouillette, 265 Neb. 214, 655 N.W.2d 876 (2003).  

[2,3] Whether jury instructions given by a trial court are correct 
is a question of law. State v. Smith, 267 Neb. 917, 678 N.W.2d 733 
(2004). When dispositive issues on appeal present questions of 
law, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision of the court below. Id.  

ANALYSIS 
MOTION TO QUASH 

In his first assignment of error, Hussain argues that the district 
court erred in denying his motion to quash. A three-count infor
mation was originally filed against Hussain, but the State later 
sought to amend the information by adding a count of use of a 
weapon to commit a felony for each of the three charges. When 
the State was denied an opportunity to amend, it successfully 
moved to dismiss the original information and then filed a six
count information against Hussain. He now argues that his motion 
to quash should have been granted because the operative six
count information filed against him improperly circumvented the 
earlier court order denying the State leave to amend the initial 
three-count information.  

In support of his argument, Hussain cites to a line of cases 
from Indiana, beginning with Davenport v. State, 689 N.E.2d
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1226 (Ind. 1997). There, the defendant was originally charged 
with murder. Four days before trial, the state sought to amend the 
information by adding charges for felony murder, attempted rob
bery, and automobile theft. The state's motion to amend was 
denied, so the state dismissed the murder charge, refiled it along 
with the three additional charges, and transferred the case to a 
different court.  

On appeal, the Indiana Supreme Court recognized that the dis
missal of an information is not necessarily a bar to refiling, but 
that the state may not refile if doing so would "prejudice the sub
stantial rights of the defendant." Id. at 1229. The court further 
explained that a defendant's substantial rights are not prejudiced 
in situations where a "defendant can receive a fair trial on the 
same facts and employ the same defense in the second trial as in 
the first." Id. Concluding that this was not the case on the facts 
presented, the court held that the defendant's substantial rights 
had been prejudiced and reversed the convictions on the subse
quently added charges.  

A similar issue was presented in Johnson v. State, 740 N.E.2d 
118 (Ind. 2001). There, the defendant was charged with sexual 
misconduct. When the trial court ruled that certain evidence 
offered by the state should be excluded, the state dismissed the 
charge and then refiled it, along with 10 additional charges. The 
Indiana Supreme Court relied heavily on its decision in Davenport 
v. State, supra, when it reversed the trial court's denial of the 
defendant's motion to dismiss. The court stated that the dispositive 
fact in Davenport was "an abuse of prosecutorial discretion in cir
cumventing a court order and prejudicing the defendant's substan
tial rights." Johnson v. State, 740 N.E.2d at 120. See, also, State v.  
Klein, 702 N.E.2d 771 (Ind. App. 1998).  

Although Hussain urges us to follow these Indiana cases, we 
decline to do so because of an important distinction between 
Indiana and Nebraska law. In Indiana, a trial court has no discre
tion to deny a motion to dismiss criminal charges made before sen
tencing. Joyner v. State, 678 N.E.2d 386 (Ind. 1997). However, in 
Nebraska, we have interpreted Neb. Rev. Stat. § 29-1606 (Reissue 
1995) to require approval of the court to dismiss an information.  
State v. Sanchell, 191 Neb. 505, 216 N.W.2d 504 (1974), modified 
on other grounds 192 Neb. 380, 220 N.W.2d 562. Thus, an Indiana
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trial court cannot prevent the state from using the tactics utilized in 
Davenport v. State, supra, and its progeny, but a Nebraska trial 
court can do so by denying the State's motion to dismiss and 
requiring the State to proceed on the original charges. The district 
court in this case agreed to dismiss the original charges without 
prejudice. Once that occurred, the State was free to file a new 
information against Hussain that included additional charges. This 
assignment of error is without merit.  

LESSER-INCLUDED OFFENSE 
[4] In Hussain's next assignment of error, he argues that the dis

trict court erred in failing to instruct the jury upon second degree 
false imprisonment as a lesser-included offense of first degree false 
imprisonment. A court must instruct on a lesser-included offense if 
(1) the elements of the lesser offense for which an instruction is 
requested are such that one cannot commit the greater offense 
without simultaneously committing the lesser offense and (2) the 
evidence produces a rational basis for acquitting the defendant of 
the greater offense and convicting the defendant of the lesser 
offense. State v. Smith, 267 Neb. 917, 678 N.W.2d 733 (2004); 
State v. Williams, 243 Neb. 959, 503 N.W.2d 561 (1993).  

The State argues, and we agree, that the evidence does not pro
duce a rational basis for acquitting Hussain of first degree false 
imprisonment and convicting him of second degree false impris
onment. Fadhilah testified that while in the garage, Amar grabbed 
her mouth and neck and held her while Hussain approached with 
a knife. Her arm and dress were cut by Hussain before she was 
dragged into another portion of the garage and choked. The evi
dence does not support a rational basis for submitting an instruc
tion for the lesser-included offense. Accordingly, the district court 
correctly concluded that Hussain was not entitled to an instruction 
on second degree false imprisonment.  

MULTIPLE COUNTS OF USE OF WEAPON 

TO COMMIT FELONY 

Finally, Hussain argues that the district court erred in allowing 
him to be convicted and sentenced on three counts of use of a 
weapon to commit a felony rather than just one when only one 
weapon was used in a single incident.
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[5] Whether a particular course of conduct involves one or more 
distinct offenses under a statute depends on how a legislature has 
defined the allowable unit of prosecution. State v. Mather, 264 
Neb. 182, 646 N.W.2d 605 (2002). The Legislature has defined the 
crime of use of a weapon to commit a felony as follows: 

Any person who uses a firearm, a knife, brass or iron knuck
les, or any other deadly weapon to commit any felony which 
may be prosecuted in a court of this state or who unlawfully 
possesses a firearm, a knife, brass or iron knuckles, or any 
other deadly weapon during the commission of any felony 
which may be prosecuted in a court of this state commits the 
offense of using a deadly weapon to commit a felony.  

Neb. Rev. Stat. § 28-1205(1) (Reissue 1995). Thus, the statute 
concentrates on the use of "a" weapon to commit "any felony." 

[6,7] The information filed against Hussain charged him with 
three different felonies. However, Hussain failed to argue in his 
motion to quash that it was improper for the State to charge him 
with three counts of use of a weapon to commit a felony for each 
of the three felonies charged. We have held that objections to the 
form or content of an information should be raised by a motion 
to quash. State v. Meers, 257 Neb. 398, 598 N.W.2d 435 (1999).  
Hussain's failure to present this issue to the district court in his 
motion to quash prevents us from considering it on appeal. See 
State v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003) (appellate 
court will not consider issue on appeal that was not presented to 
or passed upon by trial court).  

Hussain also contends, in the alternative, that the district court 
erred in sentencing him to three consecutive terms of incarce
ration for his violations of § 28-1205. This argument is without 
merit. Section 28-1205(3) plainly provides that sentences im
posed for violations of § 28-1205 shall be consecutive to any 
other sentence imposed. Because the district court did not err in 
convicting Hussain on three counts of use of a weapon to com
mit a felony, there was no error in sentencing him to consecutive 
terms of imprisonment for each of those convictions.  

CONCLUSION 
The district court did not err in denying Hussain's motion 

to quash or in refusing his instruction on second degree false
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imprisonment as a lesser-included offense of first degree false 
imprisonment. Finally, Hussain failed to preserve his argument 
that he could not be convicted of multiple counts of use of a 
weapon to commit a felony, and his consecutive sentences on 
those counts were not erroneous. Accordingly, we affirm.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  
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6. Trial: Rules of Evidence: Expert Witnesses. A trial court's evaluation of the admis
sibility of expert opinion testimony is essentially a four-step process. The court must 
first determine whether the witness is qualified to testify as an expert. If it is necessary 
for the court to conduct an analysis under Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993). then the court must 
determine whether the reasoning or methodology underlying the expert testimony is 
scientifically valid and reliable. Once the reasoning or methodology has been found to 
be reliable, the court must determine whether the methodology can properly be applied 
to the facts in issue. Finally, the court determines whether the expert evidence and the 
opinions related thereto are more probative than prejudicial, as required under Neb.  
Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995).  

7. Criminal Law: Trial: Evidence. Where objects pass through several hands before 
being produced in court, it is necessary to establish a complete chain of evidence,
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tracing the possession of the object or article to the final custodian; and if one link in 

the chain is missing, the object may not be introduced in evidence.  

8. : _: _ . Objects which relate to or explain the issues or form a part of a 

transaction are admissible in evidence only when duly identified and shown to be in 

substantially the same condition as at the time in issue.  

9. Trial: Evidence. Whether there is sufficient foundation evidence for the admission of 

physical evidence must necessarily be determined on a case-by-case basis.  

10. Motions to Suppress: Judgments: Appeal and Error. In determining whether the 

findings of fact on a motion to suppress evidence are clearly erroneous, an appellate 

court does not reweigh the evidence or resolve conflicts in the evidence, but, rather, 

recognizes the trial court as the finder of fact and takes into consideration that it 

observed the witnesses.  
11. Criminal Law: Constitutional Law: Identification Procedures: Due Process. An 

identification procedure is constitutionally invalid only when it is so unnecessarily 

suggestive and conducive to an irreparably mistaken identification that a defendant is 

denied due process of law.  
12. Criminal Law: Identification Procedures. Whether identification procedures were 

unduly suggestive and conducive to a substantial likelihood of irreparable mistaken 

identification is to be determined by a consideration of the totality of the circum

stances surrounding the procedures.  

Appeal from the District Court for Douglas County: SANDRA L.  
DOUGHERTY, Judge. Affirmed.  

Thomas C. Riley, Douglas County Public Defender, for 
appellant.  

Jon Bruning, Attorney General, and Kevin J. Slimp for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 

MCCORMACK, and MILLER-LERMAN, JJ.  

WRIGHT, J.  
NATURE OF CASE 

Timothy F. Tolliver appeals from his conviction for 
manslaughter. He was sentenced to 16 to 20 years' imprison
ment.  

SCOPE OF REVIEW 
[1] A trial court's ruling in receiving or excluding an expert's 

testimony which is otherwise relevant will be reversed only when 
there has been an abuse of discretion. Carlson v. Okerstrom, 267 
Neb. 397, 675 N.W.2d 89 (2004).



268 NEBRASKA REPORTS

[2] A trial court's determination of the admissibility of physical 
evidence will not ordinarily be overturned except for an abuse of 
discretion. State v. Mather, 264 Neb. 182, 646 N.W.2d 605 (2002).  

FACTS 
In the early morning hours of June 9, 2002, the body of Richard 

Edward Rice, Jr., was discovered in an Omaha park. An autopsy 
revealed that Rice had died as a result of manual strangulation.  

At the time of his death, Rice was employed as a driver for an 
unlicensed taxi service. Rice drove a white Oldsmobile, and his 
logbook revealed that he went out on two calls on the evening of 
June 8, 2002, before midnight.  

At approximately 11:50 p.m. that evening, police were called 
to the home of Monica Davis to investigate damage to the front 
quarter panel of her black Ford Bronco. Police observed white 
paint transfer on the Bronco, and a piece of tail light from an 
Oldsmobile was found near the Bronco. Davis had heard a noise 
outside her home around 11 p.m. and had observed a white vehi
cle in a driveway across the street.  

Davis' mother, Angie Cutler, had been involved romantically 
with Tolliver. On the evening of June 8, 2002, Tolliver tele
phoned Angie Cutler and asked for money and a ride to the bus 
station. She refused, Tolliver became angry, and they argued. At 
approximately 10:30 p.m., Angie Cutler heard a loud crash out
side her home. The next morning, she observed that her garage 
door had been damaged.  

Around 2 a.m. on June 9, 2002, Letitia Cutler, a niece of Angie 
Cutler, was standing across the street from Letitia Cutler's resi
dence. She was talking to her cousin and another acquaintance.  
Letitia Cutler saw a white four-door car arrive in front of her 
cousin's house. A bald black male exited the vehicle and walked 
up the driveway where they were standing. The man was there 
for about 15 minutes, and Letitia Cutler heard him speak to her 
cousin. When police arrived at the scene, the man had run away.  

At approximately 3 a.m., an Omaha Police Department (OPD) 
officer responded to a call about a disturbance near the area of 
Letitia Cutler's residence. Upon her arrival, the officer discovered 
an unoccupied white Oldsmobile with its engine running. The 
rear of the vehicle was damaged, and one of its tail lights was 
missing. The car was later found to belong to Rice.
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Sometime after June 9, 2002, police officers went to Letitia 
Cutler's house and wanted to talk to her brother. She told them 
that her brother did not know anything about the incident involv
ing the white Oldsmobile but that shie did. For some reason, the 
officers did not question her. After the discovery of Rice's body, 
several articles appeared in the Omaha World-Herald newspaper.  
Letitia Cutler had seen one of the articles that mentioned Tolliver 
and her aunt.  

Det. Ken Kanger subsequently interviewed Letitia Cutler.  
The detective stated that the police had the man responsible in 
jail and that they were trying to "shore up" some information.  
He told her that an elderly man had been killed and that the 
police would like to do what they could to make sure that per
son did not do it again.  

Letitia Cutler told Kanger that she saw a white car pull up in 
the early morning hours of June 9, 2002, and that a black man got 
out of the car. She described him as bald and wearing a T-shirt.  
Letitia Cutler was then asked to look at a photographic array, and 
Kanger read her written admonishments located on the photo
graphic array form.  

Letitia Cutler viewed the photographic array, which consisted 
of six photographs of black males with some facial hair and 
either little or no hair on their heads. She selected the photograph 
of Tolliver and said that he looked like the man who had exited 
the white car and stood next to her for approximately 15 minutes 
in the early morning hours of June 9, 2002. She told Kanger that 
the man she identified had previously dated her aunt, Angie 
Cutler, and that she had seen him once before June 9 at a casino.  
She stated that she had not immediately recognized Tolliver that 
night because he did not look the same.  

Later, the police searched the site of a company where Tolliver 
had recently been employed as a truckdriver. The search produced 
a pair of tennis shoes belonging to Tolliver. The shoes were taken 
into police custody and later sent to the University of Nebraska 
Medical Center's human DNA identification laboratory (DNA 
lab) for testing. Tolliver was subsequently arrested and charged 
with first degree murder.  

Prior to trial, Tolliver filed a motion in limine requesting that 
the district court preclude the use of any testimony concerning



268 NEBRASKA REPORTS

the DNA testing and its results. Following a hearing, the court 
concluded that the State's witnesses were qualified as experts 
and could testify regarding the DNA issues. It found that based 
upon the evidence received at the hearing, the theory and meth
odology of the DNA testing and the technique had been gener
ally accepted by the scientific community. The court concluded 
that the methodology utilized for the DNA testing was reliable.  
It overruled Tolliver's motion in limine and allowed the State to 
introduce testimony concerning the DNA testing and the results 
of those tests.  

Tolliver also moved to suppress Letitia Cutler's identification.  
He claimed the photographic array was unduly suggestive and 
was not reliable based upon the totality of the circumstances. The 
district court concluded that the procedure utilized for the photo
graphic identification by Letitia Cutler was not unduly suggestive 
or conducive to a substantial likelihood of irreparable mistaken 
identification. It overruled Tolliver's motion to suppress the wit
ness' identification.  

The jury convicted Tolliver of manslaughter, and he was sen
tenced to 16 to 20 years in prison. He timely appealed.  

ASSIGNMENTS OF ERROR 
Tolliver assigns that the district court erred in (1) allowing the 

State to present evidence derived from certain DNA tests, because 
the State failed to satisfy the reliability standards set forth in 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 
S. Ct. 2786, 125 L. Ed. 2d 469 (1993); (2) allowing the State to 
present evidence concerning the DNA taken from a pair of tennis 
shoes, because there was a break in the chain of custody neces
sary to preserve the integrity of the evidence; and (3) failing to 
sustain his motion to suppress the testimony of Letitia Cutler, 
because the identification procedures used by OPD to obtain her 
testimony were unduly suggestive and a violation of due process.  

ANALYSIS 
Tolliver claims that the district court erred in allowing the State 

to present expert testimony that did not comport with the Daubert 
standard for admissibility. He argues that the State failed to sus
tain its burden of proof with regard to the reliability of the meth
odology of the DNA testing that was used on samples taken from
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Tolliver's tennis shoes. In particular, he challenges the reliability 
of the DNA lab's characterization of a mixed sample of DNA and 
its designation of the major and minor contributors to the sample 
being tested.  

[3] A trial court's ruling in receiving or excluding an expert's 
testimony which is otherwise relevant will be reversed only when 
there has been an abuse of discretion. Carlson v. Okerstrom, 267 
Neb. 397, 675 N.W.2d 89 (2004). A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judi
cial power, elects to act or refrain from acting, but the selected 
option results in a decision which is untenable and unfairly de
prives a litigant of a substantial right or a just result in matters 
submitted for disposition through a judicial system. Id.  

[4,5] Neb. Evid. R. 702, Neb. Rev. Stat. § 27-702 (Reissue 
1995), governs the admissibility of expert testimony. Under rule 
702, "[i]f scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or to deter
mine a fact in issue, a witness qualified as an expert by knowl
edge, skill, experience, training, or education, may testify thereto 
in the form of an opinion or otherwise." Whether a witness is 
qualified as an expert is a preliminary question for the trial court.  
Carlson v. Okerstrom, supra. A trial court is allowed discretion 
in determining whether a witness is qualified to testify as an 
expert, and unless the court's finding is clearly erroneous, such a 
determination will not be disturbed on appeal. Id.  

The validity of the DNA testing was described by the State's 
expert witnesses. In its evaluation of the admissibility of the evi
dence regarding the DNA testing, the district court first deter
mined that the State's witnesses were qualified as experts by 
their knowledge, skill, experience, training, and education. The 
DNA lab was supervised by James Wisecarver and Ron Rubocki.  
Wisecarver has a Ph.D. in physiology and is a licensed doctor of 
medicine. Rubocki has a Ph.D. in microbiology. The testing was 
done by Kelly Duffy and Mellissa Helligso, who are both certi
fied medical technologists. The court did not err in permitting the 
State's witnesses to testify as experts.  

By deposition, Wisecarver explained the theory and method
ology underlying the DNA testing. Wisecarver and Rubocki tes
tified regarding written protocols that were utilized by the DNA
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lab during the testing of the samples in question. Duffy explained 
her testing of certain samples and stated that she followed the 
DNA lab's protocol with only minor deviations that did not affect 
the results.  

The State's experts gave a general description of the DNA test
ing utilized in this case. Polymerase chain reaction (PCR) ampli
fication was used to amplify a targeted loci of the sample of DNA 
by replicating the process by which DNA duplicates itself natu
rally. The DNA lab was then able to produce a substantial number 
of specific targeted segments of DNA which could be typed and 
compared. Short tandem repeat (STR) analysis was used to type 
and compare the DNA. Statistics were then used to evaluate how 
likely it was that a similar match would occur if the DNA samples 
were drawn randomly from the population.  

Wisecarver also discussed the issue of mixed samples with the 
PCR-STR technique. A mixed sample is one which contains DNA 
from two or more individuals. He described the means by which 
the DNA lab separated such a sample into major and minor con
tributors. He stated that this technique was widely accepted 
among forensic scientists and in courts throughout the country 
and that it was utilized in Federal Bureau of Investigation labora
tories and the Armed Forces Institute of Pathology. He also testi
fied as to the extremely low known rate of error associated with 
this test.  

Wisecarver discussed the DNA lab's accreditation and stated 
that it was inspected by the American Society of Crime 
Laboratory Directors (ASCLD) and had received a certificate of 
accreditation. ASCLD is a national accreditation source for foren
sic DNA laboratories and is referenced by the Legislature in Neb.  
Rev. Stat. § 29-4120(6) (Cum. Supp. 2002). Through ASCLD, the 
DNA lab participated in proficiency tests and a review of its pro
tocols in order to examine its quality control and accuracy in its 
procedures. The evidence established that the DNA lab regularly 
maintained and updated its written protocols.  

Rubocki testified that he was an assistant professor in the 
Department of Pathology and Microbiology at the University of 
Nebraska Medical Center and the technical director of the DNA 
lab. He discussed the procedures used by the DNA lab for iden
tification in mixed samples and opined that the procedure was
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based upon recognized scientific principles that had been tested 
and accepted in the scientific community.  

Rubocki stated that the equipment utilized was working prop
erly, the technicians followed the protocols, and the results of the 
testing were accurate. He stated that there were no deviations 
from the protocol of any significance on the results and that any 
deviations that occurred were minor. Rubocki further testified 
that the general genetic principles utilized are all accepted by the 
scientific community.  

Duffy testified that she was one of two laboratory technicians 
who conducted the PCR-STR tests performed on the samples 
taken from Tolliver's shoes. She explained the particulars of the 
technique in general, the ASCLD accreditation, and the profi
ciency tests in which the DNA lab participated. Both Wisecarver 
and Rubocki signed off on her report concerning the results of 
the test.  

In this case, some of the DNA tests involved specimens from 
the victim, Tolliver, and another suspect, which specimens were 
analyzed by PCR amplification. Small droplets on Tolliver's ten
nis shoes that appeared to be blood were also tested. Based on the 
testing, the victim's DNA was not excluded as the major con
tributor of blood found on the tennis shoes belonging to Tolliver, 
and the probability of an unrelated individual matching the major 
DNA profile from the blood on the tennis shoes was 1 in 1 quin
tillion for African Americans and 1 in 1 sextillion for Caucasians 
and American Hispanics.  

[6] A trial court's evaluation of the admissibility of expert opin
ion testimony is essentially a four-step process. The court must 
first determine whether the witness is qualified to testify as an 
expert. It must examine whether the witness is qualified as an 
expert by his or her knowledge, skill, experience, training, and 
education. If it is necessary for the court to conduct a Daubert 
analysis, then the court must determine whether the reasoning or 
methodology underlying the expert testimony is scientifically 
valid and reliable. To aid the court in its evaluation, the judge may 
consider several factors, including but not limited to whether the 
reasoning or methodology has been tested and has general accep
tance within the relevant scientific community. Once the rea
soning or methodology has been found to be reliable, the court
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must determine whether the methodology can properly be applied 
to the facts in issue. In making this determination, the court may 
examine the evidence to determine whether the methodology was 
properly applied and whether the protocols were followed to 
ensure that the tests were performed properly. Finally, the court 
determines whether the expert evidence and the opinions related 
thereto are more probative than prejudicial, as required under 
Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995).  

We recently discussed our standard for the admissibility of 
expert testimony in Carlson v. Okerstrom, 267 Neb. 397, 410, 675 
N.W.2d 89, 103 (2004): "Under rule 702, it is not enough that a 
witness is qualified as an expert. The trial court must also act as a 
gatekeeper to ensure the evidentiary relevance and reliability of 
the expert's opinion." In Schafersman v. Agland Coop, 262 Neb.  
215, 232, 631 N.W.2d 862, 876-77 (2001), we stated: 

[I]n those limited situations in which a court is faced with a 
decision regarding the admissibility of expert opinion evi
dence, the trial judge must determine at the outset, pursuant 
to [rule] 702, whether the expert is proposing to testify to 
(1) scientific, technical, or other specialized knowledge that 
(2) will assist the trier of fact to understand or determine a 
fact in issue. This entails a preliminary assessment whether 
the reasoning or methodology underlying the testimony is 
valid and whether that reasoning or methodology properly 
can be applied to the facts in issue.  

In Carlson, we noted that Fed. R. Evid. 702 had been amended 
in 2000 in order to codify Daubert. In doing so, "[tihe revised 
rule explicitly requires courts to determine if '(1) the testimony 
is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness 
has applied the principles and methods reliably to the facts of the 
case.'" (Emphasis omitted.) Carlson v. Okerstrom, 267 Neb. at 
413, 675 N.W.2d at 104-05.  

Based upon the evidence offered by the State, the district 
court concluded that the theory and methodology of PCR-STR 
DNA testing had been generally accepted by the scientific com
munity. The court also found that the theory and methodology 
had been subjected to peer review and that standards existed and
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were maintained for controlling the techniques, operation, and 
known rates of error.  

In State v. Jackson, 255 Neb. 68, 582 N.W.2d 317 (1998), we 
concluded that the trial court was correct in determining that the 
PCR-STR DNA test used was generally accepted in the scien
tific community under the standard set forth in Frye v. United 
States, 293 F. 1013 (D.C. Cir. 1923). More recently, in State v.  
Fernando-Granados, ante p. 290, 682 N.W.2d 266 (2004), we 
also recognized the validity of the PCR-STR method of testing.  

Nebraska's DNA Testing Act is codified at Neb. Rev. Stat.  
§§ 29-4116 to 29-4125 (Cum. Supp. 2002 & Supp. 2003). When 
§ 29-4118(3) was enacted, effective September 1, 2001, the 
Legislature stated that 

new forensic DNA testing procedures, such as polymerase 
chain reaction amplification, DNA short tandem repeat 
analysis, and mitochondrial DNA analysis, make it possible 
to obtain results from minute samples that previously could 
not be tested and to obtain more informative and accurate 
results than earlier forms of forensic DNA testing could 
produce.  

Thus, the Legislature has also recognized the reliability of 
PCR-STR DNA testing and its acceptance within the scientific 
community.  

A trial court's determination of the admissibility of physical 
evidence will not ordinarily be overturned except for an abuse of 
discretion. State v. Mather, 264 Neb. 182, 646 N.W.2d 605 
(2002). The testimony from the Daubert hearing established that 
the PCR-STR technique had been tested and subjected to peer 
review. The witnesses described the protocols that were main
tained to control the techniques. These protocols had been pre
sented with approval to ASCLD, a national accreditation body 
for forensic DNA laboratories. Evidence was also presented with 
regard to the known rate of error of the techniques.  

The district court determined that the application of the tech
nology and the conduct of the tests established that the technol
ogy was properly applied and that the experts followed the pro
tocols in place to ensure the tests were performed properly. It 
noted that the challenges made by Tolliver were relevant to the 
weight of the evidence rather than to its admissibility. It found
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that the methodology was reliable and that the existence of a 
subjective element in the identification of the major and minor 
contributors to the DNA examined did not render the opinions 
inadmissible.  

We conclude that the district court did not abuse its discretion 
in admitting this evidence, and Tolliver's first assignment of error 
is without merit.  

[7,8] Tolliver next argues that the district court erred in admit
ting the results of the DNA tests because there was-a break in the 
chain of custody with respect to the tennis shoes from which the 
DNA samples were taken. Where objects pass through several 
hands before being produced in court, it is necessary to establish 
a complete chain of evidence, tracing the possession of the object 
or article to the final custodian; and if one link in the chain is 
missing, the object may not be introduced in evidence. State v.  
Bobo, 198 Neb. 551, 253 N.W.2d 857 (1977). It is elementary 
that objects which relate to or explain the issues or form a part of 
a transaction are admissible in evidence only when duly identi
fied and shown to be in substantially the same condition as at the 
time in issue. Id. Our review concerning the admissibility of this 
evidence is for abuse of discretion. See State v. Mather supra.  

Officer Daniel Hayes of OPD testified that he collected the ten
nis shoes from Tolliver's truck on June 13, 2002. They were 
placed in separate bags and sealed with adhesive tape. Karenina 
Smith testified that she worked in the OPD crime laboratory and 
received the tennis shoes on the evening of June 13. The bags 
were placed in the property room, and she could not remember 
how they were packaged.  

Paul Merkuris testified that he worked in the OPD property 
room and that he retrieved the bags on the morning of June 14, 
2002. They were handed over to Officer Catherine Milone.  
Merkuris believed the bags were taped shut at that point. Milone 
testified that she retrieved the bags and took them to the DNA 
lab. She could not recall how the evidence was packaged.  

Duffy testified that she received the bags at the DNA lab and 
noted in her report that the bags were not sealed. She also testi
fied that the DNA lab does not consider certain types of adhesive 
tape to be a "proper seal." Accordingly, in such situations, the 
DNA lab will use its own evidence tape to seal an item and ensure
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that the item is not tampered with while in the DNA lab's custody.  
Duffy stated that she sealed the bags with the DNA lab's tape after 
processing the shoes for testing.  

It must be shown to the satisfaction of the trial court that no 
substantial change has taken place in an exhibit so as to render it 
misleading. See State v. Sexton, 240 Neb. 466, 482 N.W.2d 567 
(1992). Important in determining the chain of custody are the 
nature of the evidence, the circumstances surrounding its preser
vation and custody, and the likelihood of intermeddlers tampering 
with the object. See State v. Apker, 204 Neb. 577, 284 N.W.2d 14 
(1979). Tolliver argues that the fact that Duffy noted that the bags 
were not sealed constitutes undisputed evidence of tampering 
with the evidence. We disagree.  

[9) Whether there is sufficient foundation evidence for the 
admission of physical evidence must necessarily be determined 
on a case-by-case basis. State v. Smith, 238 Neb. 111, 469 N.W.2d 
146 (1991). In State v. Carter, 255 Neb. 591, 586 N.W.2d 818 
(1998), we held that proof that an exhibit remained in the custody 
of law enforcement officials is sufficient to prove a chain of pos
session and is sufficient foundation to permit its introduction into 
evidence.  

Evidence established that the tennis shoes were in the custody 
of law enforcement officials from the time they were placed in 
the bags and sealed with adhesive tape until they were delivered 
to the DNA lab. Tolliver has not established that anyone tam
pered with the shoes. Tolliver does not argue that tampering 
occurred after the shoes were delivered to the DNA lab. He 
unsuccessfully attempts to infer that the sacks containing the 
shoes were not sealed. Since a continuous chain of custody was 
established with law enforcement officials which clearly identi
fied the evidence, we cannot say that the district court abused its 
discretion in allowing the evidence to be introduced. Tolliver's 
second assignment of error lacks merit.  

Tolliver assigns as error the district court's failure to sustain 
his motion to suppress the testimony of Letitia Cutler, claiming 
that the identification procedures were unduly suggestive and 
violated due process. From a photographic array, Letitia Cutler 
identified Tolliver as the man she witnessed arriving in a white 
vehicle in the early morning hours of June 9, 2002. Tolliver
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moved to suppress and exclude her testimony, claiming that her 
identification was the result of a photographic lineup conducted 
by police that denied him due process. He argued that the lineup 
was unduly suggestive, the actions of the police prior to and dur
ing the lineup were unduly suggestive, and Letitia Cutler's iden
tification of Tolliver was not the result of her actual observations.  
He contended that there was a substantial likelihood of irref
utable misidentification of him as the individual who arrived in 
the white car. The court overruled this motion.  

[10-12] In determining whether the findings of fact on a 
motion to suppress evidence are clearly erroneous, an appellate 
court does not reweigh the evidence or resolve conflicts in the 
evidence, but, rather, recognizes the trial court as the finder of 
fact and takes into consideration that it observed the witnesses.  
See State v. Peters, 261 Neb. 416, 622 N.W.2d 918 (2001). An 
identification procedure is constitutionally invalid only when it is 
so unnecessarily suggestive and conducive to an irreparably mis
taken identification that a defendant is denied due process of law.  
State v. Garcia, 235 Neb. 53, 453 N.W.2d 469 (1990). Whether 
identification procedures were unduly suggestive and conducive 
to a substantial likelihood of irreparable mistaken identification 
is to be determined by a consideration of the totality of the cir
cumstances surrounding the procedures. State v. Gibbs, 238 Neb.  
268, 470 N.W.2d 558 (1991).  

The initial inquiry is whether the identification procedure was 
suggestive. See State v. Garcia, supra. Tolliver argues that the 
statements made to Letitia Cutler by Kanger during the photo
graphic lineup on July 17, 2002, were unduly suggestive. Prior to 
the lineup, Kanger told Letitia Cutler that an elderly gentleman 
had been killed and that the police would like to do what they 
could to make sure the perpetrator did not kill again. Kanger 
stated that the police had the person responsible in jail and that 
they were trying to shore up some information they had. After 
showing her six photographs, Kanger told her that the police 
wanted to "make sure this clown doesn't get out of jail." Tolliver 
contends that these statements were an attempt to influence 
Letitia Cutler by playing on her emotions and suggesting that her 
failure to identify the right person would result in the culprit's 
being released.
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A statement made by a police officer at a photographic lineup 
indicating that the array of photographs contains the suspect's pic
ture does not render the identification procedure unduly sugges
tive. See, State v. Garcia, supra; State v. Joseph, 202 Neb. 268, 
274 N.W.2d 880 (1979). Kanger's statements did not tell Letitia 
Cutler whom to pick from the lineup. Even if the statements had 
an emotional appeal, they did not guide her toward picking one 
photograph or another. The photographic array consisted of six 
photographs of black males with some facial hair and either little 
or no hair on their heads. In making an assessment of whether the 
procedures were unduly suggestive, a court can consider such fac
tors as the opportunity of the witness to view the criminal at the 
time of the crime, the witness' degree of attention, the accuracy of 
the witness' prior description of the criminal, the level of certainty 
demonstrated by the witness, and the length of time between the 
crime and the identification. See State v. Wilson, 5 Neb. App. 125, 
556 N.W.2d 643 (1996). The same factors can be considered in 
determining the reliability of a witness.  

Tolliver next argues that the identification was not reliable 
because Letitia Cutler's attention was not focused on the individ
ual on the night in question. He contends that she may have seen 
a photograph of Tolliver in the newspaper and that her description 
was minimal, her level of certainty was questionable, and her 
identification was made 6 weeks after the incident.  

Letitia Cutler stated that she watched the individual leave the 
vehicle and that he stood next to her for approximately 15 min
utes. During that time, she heard him speak. She had ample 
opportunity to make her observation, and there is no evidence 
that any lapse in her attention span would have resulted in an 
unreliable observation. Her initial description was that of a bald 
black male. While this description is minimal, it fits the descrip
tion of Tolliver.  

At the photographic lineup, Letitia Cutler selected the photo
graph of Tolliver and stated that he looked like the individual 
she had observed. Tolliver claims that this did not constitute a 
positive identification and that Letitia Cutler should have been 
familiar with him because he was her aunt's ex-boyfriend. We 
disagree.
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Tolliver also argues that too much time elapsed between Letitia 
Cutler's observation and the lineup. Her observation was made 
on June 9, 2002, and the lineup occurred nearly 6 weeks later on 
July 17. We have concluded that longer stretches of time are rea
sonable. See, State v. Sanders, 235 Neb. 183, 455 N.W.2d 108 
(1990) (2 months); State v. Richard, 228 Neb. 872, 424 N.W.2d 
859 (1988) (2 months); State v. Packett, 207 Neb. 202, 297 
N.W.2d 762 (1980) (22 months). In addition, there was no evi
dence presented which would show that the passage of time ad
versely affected Letitia Cutler's ability to make an identification.  

Tolliver also asserts that Letitia Cutler may have viewed his 
photograph prior to the lineup in a newspaper article that she 
admitted to having seen. He claims this was an improper basis 
for her identification. As noted, Letitia Cutler had an independent 
basis for her identification of Tolliver-the 15 minutes she stood 
next to him after he exited the vehicle on June 9, 2002. The 
extent to which external sources have influenced an identifica
tion is a matter for the trier of fact. See Robinson v. Wyrick, 735 
F.2d 1091 (8th Cir. 1984). We conclude from the totality of the 
circumstances that the district court correctly found that the iden
tification process did not violate Tolliver's right to due process.  
Tolliver's final assignment of error is without merit.  

CONCLUSION 
For the reasons stated herein, we affirm the judgment and sen

tence of the district court.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  
VICTOR HERNANDEZ, APPELLANT.  

689 N.W.2d 579 

Filed December 10, 2004. No. S-03-1365.  

1. Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion irre
spective of the decision made by the court below.  

2. Search Warrants: Affidavits: Probable Cause: Words and Phrases. A search 
warrant, to be valid, must be supported by an affidavit which establishes probable
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cause. Probable cause sufficient to justify issuance of a search warrant means a fair 
probability that contraband or evidence of a crime will be found.  

3. Search Warrants: Affidavits: Probable Cause. The magistrate who is evaluating a 
probable cause question must make a practical, commonsense decision whether, 
given the totality of the circumstances set forth in the affidavit before him or her, 
including the veracity of and basis of knowledge of the persons supplying hearsay 
information, there is a fair probability that contraband or evidence of a crime will be 
found in a particular place. The question is whether the issuing magistrate had a "sub
stantial basis" for finding that the affidavit established probable cause.  

4. Search Warrants: Affidavits: Evidence: Appeal and Error. In evaluating the suf
ficiency of an affidavit used to obtain a search warrant, an appellate court is restricted 
to consideration of the information and circumstances contained within the four cor
ners of the affidavit, and evidence which emerges after the warrant is issued has no 
bearing on whether the warrant was validly issued.  

5. Search Warrants: Affidavits. An informant's reliability may be established by 
showing in the affidavit to obtain a search warrant that (1) the informant has given 
reliable information to police officers in the past, (2) the informant is a citizen infor
mant, (3) the informant has made a statement that is against his or her penal interest, 
or (4) a police officer's independent investigation establishes the informant's reliabil
ity or the reliability of the information the informant has given.  

6. Constitutional Law: Effectiveness of Counsel: Proof. Under the test enunciated in 
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), to 
sustain a claim of ineffective assistance of counsel as a violation of the Sixth 
Amendment to the U.S. Constitution and Neb. Const. art. I, § 11, a defendant must 
show that (1) counsel's performance was deficient and (2) such deficient performance 
prejudiced the defendant, that is, the defendant must demonstrate a reasonable prob
ability that but for counsel's deficient performance, the result of the proceeding would 
have been different.  

7. Warrants: Affidavits: Probable Cause: Proof. Under Franks v. Delaware, 438 
U.S. 154, 98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978), the defendant must make a sub
stantial preliminary showing, including allegations of deliberate falsehood or of reck
less disregard for the truth, supported by an offer of proof.  

8. Warrants: Affidavits: Probable Cause. Under Franks v. Delaware, 438 U.S. 154,98 
S. Ct. 2674,57 L. Ed. 2d 667 (1978), no hearing is required if, when the material which 
is the subject of the alleged falsity or reckless disregard is set aside, there remains suf
ficient content in the warrant affidavit to support a finding of probable cause.  

9. Pleas: Trial: Waiver. Under Neb. Rev. Stat. § 29-1816 (Reissue 1995), if an accused 
appears in person and by counsel and goes to trial before a jury regularly impaneled 
and swom, he or she shall be deemed to have waived arraignment and a plea of not 
guilty shall be deemed to have been made.  

10. Appeal and Error. An appellate court does not consider errors which are argued but 
not assigned.  

Appeal from the District Court for Douglas County: PATRICIA A.  
LAMBERTY, Judge. Affirmed.  

Christopher J. Lathrop for appellant.
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Jon Bruning, Attorney General, and James D. Smith for 
appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

CONNOLLY, J.  
Victor Hernandez appeals his jury convictions for first degree 

murder and use of a deadly weapon to commit a felony. He con
tends that (1) an affidavit for a search warrant was not supported 
by probable cause; (2) his counsel was ineffective for failing to 
request a hearing under Franks v. Delaware, 438 U.S. 154, 98 S.  
Ct. 2674, 57 L. Ed. 2d 667 (1978); (3) he should have been re
arraigned after the information was amended to include language 
charging aiding and abetting; (4) DNA evidence was improperly 
admitted; and (5) a Spanish language Miranda advisory form 
failed to properly inform him of his rights. We affirm.  

On May 26, 2002, the victim, Mindy Schrieber, was murdered 
during a robbery at her place of employment. The cause of death 
was multiple stab wounds, and she had additionally been driven 
over by a vehicle. In connection with the death, Hernandez and 
Luis Fernando-Granados, also known as Luis Vargas, were later 
charged and convicted for first degree murder and use of a deadly 
weapon to commit a felony.  

BACKGROUND 

AFFIDAVIT AND SEARCH WARRANT 

After the murder, the Omaha police received an anonymous 
telephone call from a person subsequently identified as Meagan 
Kane. Kane provided information about the crime. She stated 
that the vehicle involved in the homicide was parked behind an 
apartment building near 31st and California Streets in Omaha, 
and she described it as a blue 1991 or 1992 Ford Escort on 
blocks. She stated that the vehicle's owner, "Victor," a Hispanic 
male about 21 years old, bragged about killing Schrieber. She 
also gave Hernandez' telephone number. It was later determined 
that Kane was Femando-Granados' girl friend, although the offi
cers did not know that at the time the call was taken.
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Sgt. Mark Gentile of the Douglas County sheriff's office deter
mined that the telephone number was listed to Hernandez and 
obtained the address for the number. He went with another officer 
to the 31st and California Streets area and then to Hernandez' 
address, where they located a Ford Escort in a parking lot; the 
vehicle was registered to Hernandez. The officers compared pho
tographs of tire tread taken from Schrieber's pants to the left front 
tire of the Escort. In an application for a search warrant, the offi
cers averred that the Escort was blue and that the tire tread 
matched. The officers examined the vehicle's undercarriage and 
averred in the warrant application that it matched an imprint on 
Schrieber's pants. The officers also observed small, thick, tissue
type substances splattered on the undercarriage in the same gen
eral area as a red and brown substance. The officers believed the 
substances to be bodily fluids such as blood and body tissue.  

The officers described Kane's telephone call and their obser
vations in an application for a search warrant. After the warrant 
was obtained, they seized various property, including a certificate 
of title showing that Hernandez owned the vehicle.  

HERNANDEZ' CONFESSION 

On June 6, 2002, Hernandez gave a statement in Spanish to 
officers in Douglas County. Deputy Robert Jones-who is fluent 
in Spanish-used a Spanish language form to advise Hernandez 
of his Miranda rights. Hernandez stated that he understood his 
rights and did not request an attorney; he then confessed his 
involvement in the crime.  

After Hernandez spoke with the officers, they obtained a 
search warrant for a residence where Hernandez had told them 
Fernando-Granados hid money. The officers found currency with 
blood on it that was sent to a forensic laboratory for testing.  

PRETRIAL PROCEEDINGS 

Before trial, Hernandez moved to suppress evidence obtained 
from the search warrant. In the application for the warrant, 
Gentile averred that the tread and oil pan patterns "matched" 
photographs taken at the crime scene. However, at the hearing 
on the motion, Gentile stated that the patterns were "similar" to 
the photographs. Hernandez' motion was overruled, and the
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certificate of title and photographs showing the vehicle's license 
plates were admitted into evidence at trial.  

Hernandez also moved to suppress his statements, arguing that 
the Spanish Miranda warning was improperly worded so that it 
insufficiently explained that the accused had a right to an attorney.  
The motion was overruled.  

Finally, a Daubert hearing was held about admissibility of the 
results of DNA testing on the currency using a polymerase chain 
reaction amplification (PCR) and short tandem repeat (STR) 
analysis. See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993). The person 
who performed the test testified about the methods, his qualifi
cations, and the laboratory's accreditation. The court determined 
that the test results were admissible.  

In July 2002, Hernandez was initially charged with first degree 
murder and use of a deadly weapon to commit a felony. Hernandez 
was arraigned and pleaded not guilty. In September 2003, an 
amended information was filed charging aiding and abetting first 
degree murder. The record is silent whether Hernandez was re
arraigned on the amended information. A jury found Hernandez 
guilty, and he received consecutive sentences of life in prison for 
the murder conviction and 10 to 20 years' imprisonment for the use 
of a deadly weapon to commit a felony conviction.  

ASSIGNMENTS OF ERROR 
Hernandez assigns that the district court erred by (1) overrul

ing his motion to suppress evidence seized as a result of the 
search warrant, (2) failing to rearraign him on the amended infor
mation, (3) overruling his motion to suppress his statements, and 
(4) admitting the DNA test results. He also assigns that his coun
sel was ineffective for failing to seek a hearing about officer mis
representations in the affidavit for the application for a search 
warrant.  

STANDARD OF REVIEW 
[1] When dispositive issues on appeal present questions of law, 

an appellate court has an obligation to reach an independent con
clusion irrespective of the decision made by the court below. State 
v. Thomas, ante p. 570, 685 N.W.2d 69 (2004).
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ANALYSIS 

MOTION TO SUPPRESS EVIDENCE SEIZED 

FROM SEARCH WARRANT 

Hernandez contends that the court should have sustained his 
motion to suppress because the affidavit failed to show probable 
cause for a search warrant. In arguing there was no probable 
cause, Hernandez points to the anonymous call, differences 
between where the vehicle was reported to be and actually found, 
and differences between information provided in the affidavit and 
in later testimony. In particular, he contends that the officers' 
comparison of photographs of tread marks and oil pan marks to 
the vehicle and statement that there was a "match" was not suffi
cient for probable cause. Instead, he contends that information 
from a crime laboratory was required to establish probable cause.  

[2,3] A search warrant, to be valid, must be supported by an 
affidavit which establishes probable cause. Probable cause suffi
cient to justify issuance of a search warrant means a fair proba
bility that contraband or evidence of a crime will be found. State 
v. Lammers, 267 Neb. 679, 676 N.W.2d 716 (2004). The magis
trate who is evaluating the probable cause question must make a 
practical, commonsense decision whether, given the totality of 
the circumstances set forth in the affidavit before him or her, 
including the veracity of and basis of knowledge of the persons 
supplying hearsay information, there is a fair probability that 
contraband or evidence of a crime will be found in a particular 
place. The question is whether the issuing magistrate had a "sub
stantial basis" for finding that the affidavit established probable 
cause. State v. Thomas, 267 Neb. 339, 673 N.W.2d 897 (2004).  

[4] In evaluating the sufficiency of an affidavit used to obtain a 
search warrant, an appellate court is restricted to consideration of 
the information and circumstances contained within the four cor
ners of the affidavit, and evidence which emerges after the war
rant is issued has no bearing on whether the warrant was validly 
issued. State v. Lammers, supra.  

[5] An informant's reliability may be established by showing 
in the affidavit to obtain a search warrant that (1) the informant 
has given reliable information to police officers in the past, (2) 
the informant is a citizen informant, (3) the informant has made
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a statement that is against his or her penal interest, or (4) a police 
officer's independent investigation establishes the informant's 
reliability or the reliability of the information the informant has 
given. State v. Lammers, supra.  

Here, the officers independently established the informant's 
reliability. They established that the telephone number was reg
istered to a person named "Victor" and discovered a vehicle of 
the same reported model at the parking lot behind his residence.  
At this point, the officers could plainly observe further items that 
led to probable cause. Comparing photographs of tread and oil 
pan marks to the vehicle, the officers determined that there was 
a "match." They also observed what they believed was body fluid 
on the vehicle's undercarriage.  

We also disagree with Hernandez' argument that a crime lab
oratory specialist should have provided information about the 
tread and oil pan marks before probable cause could be estab
lished. The statements provided in the affidavit were sufficient 
for a magistrate to believe there was a fair probability that con
traband or evidence of a crime would be found in Hernandez' 
residence. We determine that the district court did not err when it 
overruled Hernandez' motion to suppress.  

INEFFECTIVE ASSISTANCE OF COUNSEL 
Hernandez contends that his counsel was ineffective because 

he failed to challenge the affidavit for the search warrant by fil
ing a motion based on Franks v. Delaware, 438 U.S. 154, 98 S.  
Ct. 2674, 57 L. Ed. 2d 667 (1978). In Franks, the Court held: 

[W]here the defendant makes a substantial preliminary 
showing that a false statement knowingly and intentionally, 
or with reckless disregard for the truth, was included by the 
affiant in the warrant affidavit, and if the allegedly false state
ment is necessary to the finding of probable cause, the Fourth 
Amendment requires that a hearing be held at the defendant's 
request. In the event that at that hearing the allegation of per
jury or reckless disregard is established by the defendant by 
a preponderance of the evidence, and, with the affidavit's 
false material set to one side, the affidavit's remaining con
tent is insufficient to establish probable cause, the search 
warrant must be voided and the fruits of the search excluded
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to the same extent as if probable cause was lacking on the 
face of the affidavit.  

438 U.S. at 155-56.  
Hernandez argues he was entitled to a Franks hearing because 

evidence later showed that the vehicle was black instead of blue 
and points to testimony where the officers said at the suppression 
hearing that the tread and oil pan marks looked "similar" instead 
of stating that they "matched." 

[6] Under the test enunciated in Strickland v. Washington, 466 
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), to sustain a 
claim of ineffective assistance of counsel as a violation of the Sixth 
Amendment to the U.S. Constitution and Neb. Const. art. I, § 11, 
a defendant must show that (1) counsel's performance was defi
cient and (2) such deficient performance prejudiced the defendant, 
that is, the defendant must demonstrate a reasonable probability 
that but for counsel's deficient performance, the result of the pro
ceeding would have been different. State v. McDermott, 267.Neb.  
761, 677 N.W.2d 156 (2004).  

[7,8] Although the record shows that Hernandez' counsel did 
not request a Franks hearing, we determine that such a failure did 
not demonstrate deficient performance by counsel. We have noted 
that under Franks, the defendant must make a substantial prelimi
nary showing, including allegations of deliberate falsehood or of 
reckless disregard for the truth, supported by an offer of proof.  
State v. Ildefonso, 262 Neb. 672, 634 N.W.2d 252 (2001). Further, 
no hearing is required if, when the material which is the subject of 
the alleged falsity or reckless disregard is set aside, there remains 
sufficient content in the warrant affidavit to support a finding of 
probable cause. Id.  

Here, the facts do not suggest that any statement in the affi
davit was a deliberate falsehood or showed reckless disregard for 
the truth. A review of the record shows that when the officers 
stated in the affidavit that the tread and oil pan marks "matched," 
it was because the marks were "similar" to the patterns available 
in the pictures that the officers used for comparison. Hernandez' 
complaint about the use of the word "match" as compared to the 
word "similar" raises nothing more than a debate about differing 
interpretations of the words used and does not raise questions of 
deliberate or reckless falsehoods. Although the record states that
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the vehicle was black instead of blue, Hernandez does not point 
to any intent of the officers to deceive. Further, we determine that 
without information about the vehicle's color, the warrant would 
still be sufficient to support a finding of probable cause. We con
clude that Hernandez has not demonstrated that his trial counsel 
was ineffective for failing to request a Franks hearing. See State 
v. Ildefonso, supra.  

AMENDED INFORMATION 

[9] Hemandez argues that he should have been rearraigned 
when the information was amended to add language about aiding 
and abetting. Neb. Rev. Stat. § 29-1816 (Reissue 1995) provides 
in part: 

The accused shall be arraigned by reading to him or her 
the indictment or information, unless the reading is waived 
by the accused when the nature of the charge is made known 
to him or her. The accused shall then be asked whether he or 
she is guilty or not guilty of the offense charged. If the 
accused appears in person and by counsel and goes to trial 
before a jury regularly impaneled and sworn, he or she shall 
be deemed to have waived arraignment and a plea of not 
guilty shall be deemed to have been made.  

Here, Hernandez appeared, was represented by counsel, and went 
to trial. Accordingly, he has waived any argument that he should 
have been rearraigned.  

[10] At oral argument, Hernandez argued that he should have 
also been provided proper notice of the amended information to 
prepare for trial and that the trial court had a duty to make a record 
to show that his counsel never raised the issue. Hernandez' assign
ment of error, however, addresses only the possibility that the 
court failed to rearraign him. An appellate court does not consider 
errors which are argued but not assigned. State v. Tyma, 264 Neb.  
712, 651 N.W.2d 582 (2002). We conclude that Hernandez' 
assignment of error is without merit.  

MIRANDA ADVISORY FORM AND ADMISSIBILITY 

OF DNA TESTS 

We recently decided the issues raised about the Miranda 
advisory form and admissibility of DNA tests in State v.  
Fernando-Granados, ante p. 290, 682 N.W.2d 266 (2004). Based
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on Fernando-Granados, we conclude that these assignments of 
error are without merit.  

CONCLUSION 
We conclude that there was sufficient evidence to support a 

finding of probable cause to issue the search warrant and that 
Hernandez' counsel was not ineffective by failing to request a 
Franks hearing. We further conclude that the district court did not 
err when it did not rearraign Hernandez or make a record show
ing that he had been rearraigned. Finally, the court did not err 
when it overruled Hernandez' motion to suppress statements and 
when it admitted into the evidence the results of DNA tests.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V.  

COLIN E. BROWN, APPELLANT.  

689 N.W.2d 347 

Filed December 10, 2004. No. S-04-176.  

1. Pleas: Appeal and Error. A trial court is given discretion as to whether to accept a 
guilty plea; an appellate court will overturn that decision only where there is an abuse 
of discretion.  

2. Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective assist
ance of counsel raised for the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient to adequately review the 
question. When the issue has not been raised or ruled on at the trial court level and the 
matter necessitates an evidentiary hearing, an appellate court will not address the mat
ter on direct appeal.  

3. Criminal Law: Pleas. A criminal defendant has no absolute right to have his or her 
plea of guilty or nolo contendere accepted even if the plea is voluntarily and intel
ligently made.  

4. Pleas. A trial court has a large measure of discretion in deciding whether to accept a 
guilty plea.  

5. Trial: Pleas: Time: Notice: Good Cause: Proof: Waiver. A trial court may impose 
and enforce a plea cutoff deadline as part of its case management authority. In order 
to prevent arbitrary rejection of untimely pleas, however, a trial court must provide 
adequate notice to the parties of the plea cutoff deadline and must permit an excep
tion to the deadline for good cause. The parties, not the court, bear the burden of estab
lishing an exception to the plea cutoff deadline. Unless the parties specifically inform 
the court of facts constituting good cause, the parties waive any objection to the 
court's enforcement of the deadline.



268 NEBRASKA REPORTS

6. Trial: Effectiveness of Counsel: Proof: Appeal and Error. To establish a right to 
relief because of a claim of ineffective counsel at trial or on direct appeal, the defend

ant has the burden first to show that counsel's performance was deficient; that is, 
counsel's performance did not equal that of a lawyer with ordinary training and skill 

in criminal law in the area. Next, the defendant must show that counsel's deficient 

performance prejudiced the defense in his or her case.  
7. Effectiveness of Counsel: Presumptions: Appeal and Error. When considering 

whether a counsel's performance was deficient, there is a strong presumption that 

counsel acted reasonably. An appellate court will not second-guess reasonable strate
gic decisions by counsel. The presumption can be rebutted without an evidentiary 

hearing only when a decision by counsel cannot be justified as a result of a plausible 

trial strategy.  

Appeal from the District Court for Sarpy County: RONALD E.  
REAGAN, Judge. Affirmed.  

Ann C. Addison-Wageman, of Wageman & Whitworth, for 
appellant.  

Jon Bruning, Attorney General, Kimberly A. Klein, and Dan 
Money, Senior Certified Law Student, for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
Colin E. Brown appeals from his convictions on one count of 

conspiracy to manufacture a controlled substance, a Class III 
felony for which he was sentenced to a term of incarceration of 
30 months to 4 years, and one count of possession of metham
phetamine, a Class IV felony, for which he was sentenced to a 
concurrent term of incarceration of 12 to 18 months.  

BACKGROUND 
An information charging Brown with the two offenses was 

filed on August 9, 2001. At his arraignment on August 17, Brown 
entered pleas of not guilty on both charges. At arraignment, 
Brown and his counsel were given a case progression order. The 
order provided that the case would be set for trial at a docket call 
to be held on October 16, that "all pretrial issues" would be 
addressed at an "omnibus hearing" scheduled for October 3, and 
that, except for good cause shown, pretrial motions were required 
to be filed on or before September 25. It further provided that "if
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there are no pretrial motions and upon agreement of counsel, a 
plea agreement may be heard in lieu of pretrial matters." The 
journal entry noted "[a]ll plea negotiations shall cease at time of 
docket call." 

Brown failed to appear for the omnibus hearing on October 3, 
2001. His counsel informed the court that Brown was incarcer
ated in Oregon and requested a continuance. The State's motion 
for a capias and bond forfeiture was continued until docket call 
on October 16. Brown did not appear at the October 16 docket 
call, and the court denied his counsel's request for a continuance.  
The court also granted the State's motion for capias and bond 
forfeiture. The capias was issued October 26. The State's motion 
of default on recognizance was granted on November 9. No fur
ther proceedings were held until after Brown was arrested on the 
capias and appeared before the court on September 26, 2003. On 
that date, the matter was set for docket call on November 4 and 
bond was set at $20,000.  

On October 17, 2003, Brown appeared in court and attempted 
to enter a plea pursuant to an agreement with the Sarpy County 
Attorney. After reviewing the history of the case, the judge 
stated: "I am not sure we can dismiss anything. .. . [W]e passed 
the time [for] plea agreements." During the ensuing discussion 
with counsel, conflicting information was presented regarding 
Brown's previous failures to appear. Defense counsel again 
stated that Brown had been incarcerated in Oregon. The prose
cutor stated that Brown was originally thought to be in Virginia 
but that he was eventually arrested in North Carolina. At that 
point, the judge stated: "Leave it on for docket call. It's passed." 
On November 4, Brown appeared with counsel and waived his 
right to trial by jury. The court scheduled a bench trial and con
tinued Brown's bond.  

Immediately prior to the commencement of trial on November 
20, 2003, Brown's counsel stated: 

Judge, I would like to make a motion if I could. The 
defendant is charged with a Class III Felony and Class IV 
Felony. The State has offered to let him plead to a Class IV 
Felony. We are willing to do so.  

I think we addressed this matter about three weeks ago, 
and you said continue it for docket call and we set it for trial
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today. So I would like to renew my motion to allow him to 
plead to a Class IV Felony.  

I think it shows he didn't show up for a docket call about 
two years ago.  

The prosecutor did not respond. The court again reviewed the his
tory of the case, noting Brown's failure to appear at the omnibus 
hearing and docket call in October 2001. The court then stated: 

I don't have any control over the State dismissing charges 
but I've got control over plea agreements. And I have said it 
before and I will say it again. I am just not going to stand, 
you know, for plea agreements past a point of time that the 
defendant and counsel are given an opportunity, you know, 
to resolve the matter.  

So I guess the answer, then, is that the State saw fit to file 
two charges. We have gone through the procedures on them.  
We go to trial on two charges.  

Defense counsel interposed an objection to the proceedings going 
forward on the ground that Brown would be denied "his right of 
due process and a fair trial," and the court noted the objection for 
the record.  

The bench trial then began. The prosecution called four wit
nesses, none of whom were cross-examined by defense counsel.  
Several exhibits were received without objection, and one exhibit 
was received over a relevance objection by defense counsel.  
Defense counsel did not present any evidence. The court found 
Brown guilty on both counts. After sentencing, Brown perfected 
this timely appeal which we moved to our docket on our own 
motion pursuant to our authority to regulate the caseloads of the 
appellate courts of this state. See Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995).  

ASSIGNMENTS OF ERROR 
Brown assigns, restated, (1) that the district court erred in 

refusing to accept his guilty plea to the single charge of posses
sion of methamphetamine pursuant to the plea agreement and (2) 
that he received ineffective assistance of counsel at trial.  

STANDARD OF REVIEW 
[1] A trial court is given discretion as to whether to accept a 

guilty plea; this court will overturn that decision only where
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there is an abuse of discretion. State v. Johnson, 242 Neb. 924, 
497 N.W.2d 28 (1993); State v. Perez, 235 Neb. 796, 457 N.W.2d 
448 (1990).  

[2] Claims of ineffective assistance of counsel raised for the 
first time on direct appeal do not require dismissal ipso facto; the 
determining factor is whether the record is sufficient to ade
quately review the question. When the issue has not been raised 
or ruled on at the trial court level and the matter necessitates an 
evidentiary hearing, an appellate court will not address the mat
ter on direct appeal. State v. Hubbard, 267 Neb. 316, 673 N.W.2d 
567 (2004); State v. Sims, 258 Neb. 357, 603 N.W.2d 431 (1999).  

ANALYSIS 

REFUSAL TO ACCEPT PLEA 

[3,4] It is well established that a criminal defendant has no 
absolute right to have his or her plea of guilty or nolo contendere 
accepted even if the plea is voluntarily and intelligently made.  
State v. Johnson, supra; State v. Perez, supra. Our cases recognize 
that a trial court has a large measure of discretion in deciding 
whether to accept a guilty plea. State v. Leisy, 207 Neb. 118, 295 
N.W.2d 715 (1980); State v. Stewart, 197 Neb. 497, 250 N.W.2d 
849 (1977), disapproved on other grounds, State v. Palmer, 224 
Neb. 282, 399 N.W.2d 706 (1986).  

Although we wrote in State v. Stewart, 197 Neb. at 511, 250 
N.W.2d at 859, that "such discretion is not unlimited," we have 
declined to adopt specific limitations imposed by other jurisdic
tions. For example, in State v. Perez, supra, we discussed Griffin 
v. United States, 405 F.2d 1378 (D.C. Cir. 1968), which held that 
a guilty plea as part of a plea agreement should not be rejected 
without a good reason. We declined to adopt this rule, noting 
that it "appear[ed] to conflict with the 'large measure of discre
tion' rule announced in Leisy and Stewart." State v. Perez, 235 
Neb. at 801, 457 N.W.2d at 453. Similarly, although in State v.  
Stewart, supra, we acknowledged cases such as United States v.  
Ammidown, 497 F.2d 615 (D.C. Cir. 1973), in which courts have 
attempted to define the scope of a judge's discretion to reject a 
guilty plea, we nevertheless specifically declined to do so.  

Our previous cases have focused upon whether a trial court 
erred in rejecting a plea agreement for substantive reasons, such



268 NEBRASKA REPORTS

as an inadequate factual basis or the defendant's dissatisfaction 
with his counsel. See, State v. Johnson, supra; State v. Perez, 
supra. On the other hand, this case presents the question of 
whether a trial court abuses its discretion by rejecting a plea 
agreement because it was submitted after the expiration of a judi
cially imposed deadline. Other courts addressing this issue have 
reached differing conclusions.  

In jurisdictions which recognize a trial court's wide discretion 
to accept or reject plea agreements, strict enforcement of plea 
deadlines has generally been upheld. See, U.S. v. Gamboa, 166 
F.3d 1327 (1Ith Cir. 1999) (rejecting guilty pleas of all cocon
spirators because one missed deadline by 40 minutes); United 
States v. Ellis, 547 F.2d 863 (5th Cir. 1977) (rejecting plea 1 day 
after deadline); People v Grove, 455 Mich. 439, 464, 566 N.W.2d 
547, 558 (1997) ("rejection of a tardy plea is within the discretion 
of a trial court," where plea was presented 1 day before trial and 
over 1 month after plea cutoff date); People v. Cobb, 139 Cal.  
App. 3d 578, 188 Cal. Rptr. 712 (1983) (affirming rejection of 
plea submitted after deadline imposed by local practice rule).  
Courts taking this approach generally cite the need for enforce
able efficiency in the trial court's management of its docket. See, 
U.S. v. Gamboa, supra (court-imposed time limits supported by 
need for judicial discretion in controlling scheduling of trial pro
cedures and docket control and effective utilization of jurors and 
witnesses); United States v. Ellis, supra (strict adherence to guilty 
plea deadlines is justified as means of giving deadline integrity).  
The California Court of Appeals noted in Cobb that plea bargains 
are subject to reasonable time constraints and that court-imposed 
deadlines provide "a means of reducing the confusion, hardship 
and inconvenience inherent in calling calendars." 139 Cal. App.  
3d at 581, 188 Cal. Rptr. at 713.  

Other courts have determined that the rejection of a plea agree
ment solely because it was submitted after a deadline had passed 
constitutes an abuse of discretion. U.S. v. Shepherd, 102 F.3d 558 
(D.C. Cir. 1996) (rejection of untimely plea agreement was abuse 
of discretion where record reflected plausible explanation for 
delay); State v. Darelli, 205 Ariz. 458, 72 P.3d 1277 (Ariz. App.  
2003) (holding plea cutoff dates are impermissible without rule 
promulgated by Arizona Supreme Court); State v. Hager, 630
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N.W.2d 828, 836 (Iowa 2001) (finding abuse of discretion where 
"court strictly adhered to the deadline and refused to consider the 
individual pressures and indecision faced by [the defendant]"); 
State v. Sears, 208 W. Va. 700, 705, 542 S.E.2d 863, 868 (2000) 
(abuse of discretion for trial court "to summarily refuse to con
sider the substantive terms of the [plea] agreement solely because 
of the timing of the presentation"). Courts rejecting the strict 
enforcement of court-imposed deadlines reason that the adminis
trative benefits of efficiency must be balanced against fundamen
tal principles that are impacted by the deadlines. For example, 
State v. Hager, 630 N.W.2d at 834, stated that "the pivotal dispute 
among the various courts centers on the balancing of the myriad 
of competing interests." The court noted that "[p]lea deadlines not 
only adversely impact prosecutorial discretion and individual 
interests, but strict adherence to deadlines impedes the very dis
cretion of the court." Id. at 835-36. See, also, U.S. v. Robertson, 
45 F.3d 1423 (10th Cir. 1995); State v. Sears, supra.  

[5] Trial courts faced with the pressure of congested dockets 
and speedy trial requirements must have a degree of discretion in 
managing criminal case progression. The imposition of deadlines 
for completion of various pretrial procedures is a common case 
management tool, and thus the establishment and enforcement of 
deadlines for submission of plea agreements does not in itself 
constitute an abuse of judicial discretion. However, in view of the 
fact that "'plea bargaining' is an essential component of the 
administration of justice," Santobello v. New York, 404 U.S. 257, 
260, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971), there may be cir
cumstances in which strict enforcement of plea deadlines could 
constitute an abuse of discretion. In People v. Jasper, 17 P.3d 807 
(Colo. 2001), the Supreme Court of Colorado fashioned a rule 
for the enforcement of plea agreement submission deadlines. The 
court held: 

[A] trial court may impose and enforce a plea cutoff dead
line as part of its case management authority. In order to pre
vent arbitrary rejection of untimely pleas, however, a trial 
court must provide adequate notice to the parties of the plea 
cutoff deadline and must permit an exception to the deadline 
for good cause. The parties, not the court, bear the burden of 
establishing an exception to the plea cutoff deadline. Unless
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the parties specifically inform the court of facts constituting 
good cause, the parties waive any objection to the court's 
enforcement of the deadline.  

17 P.3d at 809-10. We conclude that this rule serves the interest of 
efficient judicial administration in a manner which is consistent 
with due process of law, and we therefore adopt it. We expressly 
note, however, that adoption of this rule regarding plea agreement 
submission deadlines has no effect on our prior jurisprudence 
granting trial courts wide discretion in rejecting plea agreements 
for substantive reasons. See, State v. Perez, 235 Neb. 796, 457 
N.W.2d 448 (1990); State v. Stewart, 197 Neb. 497, 250 N.W.2d 
849 (1977), disapproved on other grounds, State v. Palmer, 224 
Neb. 282, 399 N.W.2d 706 (1986).  

In applying our new rule to the instant case, we examine the 
record to determine (1) whether Brown had notice of the district 
court's policy of not accepting plea agreements after the date of 
the docket call and (2) whether there exists good cause that 
would justify an exception to the strict enforcement of the policy.  
The progression order entered and provided to Brown on the date 
of his arraignment established a filing deadline and hearing date 
for all pretrial motions, and it specifically stated that plea agree
ments would be taken up at the hearing in lieu of pretrial matters.  
The journal entry from the date of arraignment specifically notes 
that all plea negotiations were to cease at the time of the docket 
call. In urging the district court to accept a plea agreement more 
than 2 years after the scheduled hearing, Brown's counsel did not 
argue lack of notice. Rather, Brown acknowledges in his appel
late brief that his counsel was familiar with the court's rule and 
that he had discussed the matter with Brown. We conclude that 
Brown had notice of the court's deadline for considering plea 
agreements.  

The record further reflects that no good cause existed for the 
belated submission of the plea agreement. Brown failed to appear 
at the omnibus hearing on October 3, 2001, reportedly because he 
was incarcerated in another state. He did not appear again in this 
case until September 26, 2003, after he had been arrested in 
another state and extradited to Nebraska. The district court recited 
these facts as a part of its ruling rejecting the proposed plea agree
ments. Defense counsel candidly admitted the obvious fact that
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Brown was at fault for not appearing at the originally scheduled 
omnibus hearing and docket call.  

Although under our new rule, a missed plea deadline alone 
does not support the rejection of a plea agreement, it is within a 
court's discretion to reject an untimely plea agreement "if the 
defendant ignores the deadline by making no reasonable effort to 
reach a plea agreement prior to the deadline." State v. Hager, 630 
N.W.2d 828, 837 (Iowa 2001). See, also, People v. Jasper, 17 P.3d 
807, 816 (Colo. 2001) (determining that "mere renegotiation or a 
change of mind by the parties" would not ordinarily establish 
good cause for tardy plea). Because Brown absented himself from 
the state for approximately 2 years during the pendency of his 
case in the district court, he cannot establish good cause for his 
failure to submit a proposed plea agreement within the time 
period designated at the time of arraignment. Accordingly, we 
conclude that the district court did not abuse its discretion in 
rejecting the plea agreement which Brown proposed upon his 
return in 2003.  

ASSISTANCE OF COUNSEL 

Brown's second assignment of error is that he received ineffec
tive assistance of counsel at trial when his attorney failed to sub
ject the State's case to meaningful adversarial testing. A claim of 
ineffective assistance of counsel need not necessarily be dismissed 
merely because it is made on direct appeal; the determining factor 
is whether the record is sufficient to adequately review the ques
tion. State v. McLemore, 261 Neb. 452, 623 N.W.2d 315 (2001).  

[6,7] To establish a right to relief because of a claim of inef
fective counsel at trial or on direct appeal, the defendant has the 
burden first to show that counsel's performance was deficient; 
that is, counsel's performance did not equal that of a lawyer with 
ordinary training and skill in criminal law in the area. Next, the 
defendant must show that counsel's deficient performance preju
diced the defense in his or her case. State v. Hubbard, 267 Neb.  
316, 673 N.W.2d 567 (2004); State v. Faust, 265 Neb. 845, 660 
N.W.2d 844 (2003). When considering whether a counsel's per
formance was deficient, there is a strong presumption that coun
sel acted reasonably. State v. Faust, supra; State v. Zarate, 264 
Neb. 690, 651 N.W.2d 215 (2002). An appellate court will not
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second-guess reasonable strategic decisions by counsel. State v.  
Williams, 259 Neb. 234, 609 N.W.2d 313 (2000); State v. Russell, 
248 Neb. 723, 539 N.W.2d 8 (1995). The presumption can be 
rebutted without an evidentiary hearing only when a decision by 
counsel cannot be justified as a result of a plausible trial strategy.  
State v. Faust, supra.  

Brown argues that his trial counsel failed to cross-examine the 
State's witnesses or object to unspecified evidence adduced by 
the State. He also argues that the trial court failed to rule on his 
motion to suppress and that trial counsel made no objection, thus 
failing to preserve his right "to contest the search and seizure and 
any statements made pursuant thereto." Brief for appellant at 
29-30. The record on direct appeal affords an insufficient basis 
upon which to evaluate these claims, and accordingly, we do not 
reach them.  

CONCLUSION 
We conclude that the district court did not abuse its discretion 

in rejecting Brown's plea bargain proposed approximately 2 
years after the deadline established by the court. We do not reach 
Brown's claims that his trial counsel provided ineffective assist
ance because the record on direct appeal is insufficient for ade
quate review of these claims. Accordingly, we affirm the judg
ment of the district court.  

AFFIRMED.  

DANNY J. TRIEWEILER, INDIVIDUALLY AND ON BEHALF OF 

VARSITY INVESTMENTS, INC., A NEBRASKA CORPORATION, 
APPELLEE, v. DON M. SEARS, APPELLANT.  

DANNY J. TRIEWEILER, INDIVIDUALLY AND ON BEHALF OF 

VARSITY INVESTMENTS, INC., A NEBRASKA CORPORATION, 
APPELLEE, V. DAVID J. CAMPAGNA, APPELLANT.  

689 N.W.2d 807 

Filed December 17, 2004. Nos. S-02-134, S-02-135.  

1. Appeal and Error. A generalized and vague assignment of error that does not advise 
an appellate court of the issue submitted for decision will not be considered.  

2. Derivative Actions: Equity: Accounting. A shareholder's derivative action which 
seeks an accounting and the return of money is an equitable action.
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3. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 

tries factual questions de novo on the record and reaches a conclusion independent of 

the findings of the trial court, provided that where credible evidence is in conflict on 

a material issue of fact, the appellate court considers and may give weight to the fact 

that the trial judge heard and observed the witnesses and accepted one version of the 

facts rather than another.  
4. Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed for 

an abuse of discretion where the Nebraska Evidence Rules commit the evidentiary 

question at issue to the discretion of the trial court.  
5. Trial: Expert Witnesses. It is within the trial court's discretion to determine whether 

there is sufficient foundation for an expert witness to give his or her opinion about an 

issue in question.  
6. Attorney Fees: Appeal and Error. On appeal, a trial court's decision awarding or 

denying attorney fees will be upheld absent an abuse of discretion.  

7. Corporations: Actions: Parties. As a general rule, a shareholder may not bring an 

action in his or her own name to recover for wrongs done to the corporation or its 

property. Such a cause of action is in the corporation and not the shareholders.  

8. Corporations: Derivative Actions: Parties. The right of a shareholder to sue is 

derivative in nature and normally can be brought only in a representative capacity for 

the corporation.  
9. _: _ : _ . In legal effect, a stockholders' derivative suit is one by the corpo

ration conducted by the stockholder as its representative. The stockholder is only a 

nominal plaintiff, the corporation being the real party in interest.  

10. Corporations: Actions: Parties: Proof. If the shareholder properly establishes an 

individual cause of action because the harm to the corporation also damaged the 

shareholder in his or her individual capacity, rather than as a shareholder, such indi

vidual action may be maintained.  
11. Corporations: Actions: Parties. It is only where the injury to the plaintiff's stock is 

peculiar to him or her alone, such as in an action based on a contract to which the 

shareholder is a party, or on a fraud affecting him or her directly, and does not fall 
alike upon other shareholders, that the shareholder may recover as an individual.  

12. Corporations: Accounting: Proof. Although the burden is ordinarily upon the party 

seeking an accounting to produce evidence to sustain the accounting, when another 

person is in control of the books and has managed the business, that other person is in 

the position of a trustee and must make a proper accounting.  

13. Fraud: Courts: Equity: Proof: Presumptions. While fraud cannot be presumed or 

inferred without proof in a court of equity any more than in a court of law, courts of 

equity are not restricted by the same rules as courts of law in the investigation of fraud 

and the proofs required to establish it.  
14. Principal and Agent: Proof. The burden of proof is upon a party holding a confi

dential or fiduciary relation to establish the fairness, adequacy, and equity of a trans

action with the party with whom he or she holds such relation.  
15. Pleadings: Proof. A party will not be permitted to plead one cause of action and upon 

trial rely upon proof establishing another.  
16. : . Proof must correspond with the allegations in the pleadings, and relief 

cannot be granted upon proof of a cause substantially different from the case made in 
the pleadings.
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17. Derivative Actions: Pleadings: Damages. Seeking individual damages in a petition 
alleging a derivative action is not fatal to that cause of action.  

18. Actions: Pleadings: Evidence. The prayer of a petition is not a part of the allegations 
of fact constituting the cause of action; thus, where the facts alleged state a cause of 
action and are supported by the evidence, the court will grant proper relief, although 
it may not conform to the relief requested.  

19. Equity: Pleadings. A prayer for general relief in an equity action is as broad as the 
pleadings, and the equitable powers of the court are sufficient to authorize any judg
ment to which a party is entitled under the pleadings and the evidence.  

20. Pleadings. The prayer is no part of the pleading, tenders no issue, and neither adds to 
nor takes from the evidence required of either party.  

21. Derivative Actions: Pleadings: Equity. A derivative action sounds in equity, and a 
court may rely on a general prayer for relief for the purpose of granting the relief to 
which the plaintiff is actually entitled.  

22. Corporations. An officer or director of a corporation occupies a fiduciary relation 
toward the corporation and its stockholders and is treated by the courts as a trustee.  

23. _. An officer or director must comply with the applicable fiduciary duties in his 
or her dealings with the corporation and its shareholders.  

24. Corporations: Liability: Damages. A violation by a trustee of a duty required by 
law, whether willful, fraudulent, or resulting from neglect, is a breach of trust, and the 
trustee is liable for any damages proximately caused by the breach.  

25. Corporations: Negligence: Liability. Directors should have a general knowledge of 
the manner in which the corporate business is conducted, and, where the duty of 
knowing exists, ignorance because of neglect of duty on the part of a director creates 
the same liability as actual knowledge and failure to act on that knowledge.  

26. Corporations: Words and Phrases. The degree of care required of a corporate direc
tor is the degree of care an ordinarily prudent person would exercise in a like position 
under similar circumstances. An ordinarily prudent person "in a like position" is an 
ordinarily prudent person who was the director of the particular corporation. The 
phrase "under similar circumstances" means that a court should take account of the 
director's responsibilities in the corporation, the information available at the time, and 
the special background knowledge or expertise the director has.  

27. _ : . An outside director is one who is neither an officer nor an employee of 
the corporation.  

28. Corporations. The degree of care for directors based on that which a prudent person 
in a like position under similar circumstances would give accommodates the various 
levels of director involvement in management; by depending on custom and usage, 
the standard protects the outside director from the expectation that he or she will give 
his or her undivided attention to corporate interests.  

29. . While outside directors may not "close their eyes" to the conduct of corporate 
affairs, at least until they have reason to suspect impropriety, they may within reason
able limits rely on those who have primary responsibility for the corporate business.  
But lack of knowledge is not necessarily a defense, if it is the result of an abdication of 
directorial responsibility.  

30. Corporations: Trusts: Property. The traditional remedy imposed by courts upon a 
finding of a misappropriation of a corporate opportunity is the impression of a con
structive trust in favor of the corporation upon the property.
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31. Trusts: Property: Title: Unjust Enrichment: Equity. A constructive trust is a rela

tionship. with respect to property, subjecting the person who holds title to the property 

to an equitable duty to convey it to another on the ground that his or her acquisition or 

retention of the property would constitute unjust enrichment.  

32. Trusts: Property. Intangible property and liquid assets such as stocks and bank and 

investment accounts may be held subject to a constructive trust.  

33. _: . Where money is the asset upon which the constructive trust is based, it is 

necessary that the specific amounts be identified and located, either by tracing the 

money to a specific and existing account, or where the funds have been converted into 

another type of asset such as by the purchase of real property, the money must be 

traced into the item of property.  
34. Trusts: Unjust Enrichment. A constructive trust is imposed in order to prevent 

unjust enrichment, and in instances in which the law imposes a constructive trust, the 

doctrine of unjust enrichment generally governs the substantive rights of the parties.  

35. Unjust Enrichment: Restitution. Unjust enrichment requires restitution, which mea

sures the remedy by the gain obtained by the defendant, and seeks disgorgement of 

that gain.  
36. Damages: Liability. Joint liability may render each liable party individually respon

sible for the entire obligation, regardless of what proportion of the plaintiff s damages 

was caused by each defendant.  
37. Negligence: Liability. An act done by the joint agency or cooperation of several per

sons renders them jointly and severally liable.  
38. _ : . All persons who knowingly aid or participate in committing a breach of 

trust will be held responsible for the resulting loss, and will be held accountable by 

personal judgment for the value of the property so converted.  

39. Corporations: Liability. Directors and officers of a corporation are jointly as well as 

severally liable if they jointly participate in a breach of fiduciary duty or approve of, 

acquiesce in, or conceal a breach by a fellow officer or director.  

40. Equity. Equity is not a rigid concept, and its principles are not applied in a vacuum, 

but instead, equity is determined on a case-by-case basis when justice and fairness 

so require.  
41. . Where a situation exists which is contrary to the principles of equity and which 

can be redressed within the scope of judicial action, a court of equity will devise a 

remedy to meet the situation.  
42. . Technicalities are not favorites of law or equity; courts relish them as instru

ments to prevent injustice, not to defeat justice.  

43. _ . Equity looks through forms to substance; thus, a court of equity goes to the root 

of the matter and is not deterred by forms.  
44. Negligence: Liability. Where the defendants have acted jointly to breach their fidu

ciary duties, the risk that any one defendant will be unable to satisfy his or her pro

portion of liability should be borne by the other wrongdoers, not the wronged party.  

45. Equity. Equity will always strive to do complete justice.  

46. Corporations: Derivative Actions. In a derivative proceeding, the plaintiff acts in a 

representative capacity for the corporation, and any recovery is obtained in the name 

of the corporation.  
47. Corporations: Derivative Actions: Debtors and Creditors. In the case of a closely 

held corporation, a court in its discretion may permit an individual recovery to the
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plaintiff in an action raising derivative claims, if it finds that to do so will not unfairly 
expose the corporation or defendants to a multiplicity of actions, materially prejudice 
the interests of creditors of the corporation, or interfere with a fair distribution of the 
recovery among all interested persons.  

48. Corporations: Negligence. If a director of the corporation breaches his or her fidu
ciary duty to the corporation to usurp a corporate opportunity, the corporation is enti
tled to recover for that loss.  

49. Evidence. When intentional destruction of evidence is established, the fact finder may 
draw the inference that the evidence destroyed was unfavorable to the party responsi
ble for its destruction.  

50. Negligence: Damages. A defendant whose wrongful conduct has rendered difficult 
the ascertainment of the precise damages suffered by the plaintiff is not entitled to 
complain that they cannot be measured with the same exactness and precision as 
would otherwise be possible. The wrongdoer should bear the risk of uncertainty that 
his or her own conduct has created.  

51. Corporations. A director or other corporate officer cannot acquire an interest adverse 
to that of the corporation while acting for the corporation or dealing individually with 
third persons.  

52. Corporations: Property. The fiduciary relation is so vital that directors are not only 
prohibited from making profit out of corporate contracts, and from dealing with the 
corporation except upon the most open and on the fairest terms, but the rule of 
accountability is so strict that they are not permitted to anticipate the corporation in 
the acquisition of property reasonably necessary for carrying out the corporate pur
poses or conducting the corporate business.  

53. _ : . The doctrine of corporate opportunity prohibits one who occupies a fidu
ciary relationship to a corporation from acquiring, in opposition to the corporation, 
property in which the corporation has an interest or tangible expectancy or which is 
essential to its existence.  

54. Corporations: Damages: Proof. Although officers or directors of a corporation are 
not necessarily precluded from entering into a separate business because it is in com
petition with the corporation, their fiduciary relationship to the corporation and its 
stockholders is such that if they do so they must prove that they did so in good faith 
and did not act in such a manner as to cause or contribute to the injury or damage of 
the corporation, or deprive it of business; if they fail in this proof, there has been a 
breach of that fiduciary trust or relationship.  

55. Corporations: Proof. Where a corporate opportunity or self-dealing transaction is 
disclosed to the corporation, but the decision on it is made by self-interested directors, 
the burden is on those who benefit from the venture to prove that the decision was fair 
to the corporation.  

56. Corporations. The test for whether an opportunity is corporate is whether the business 
is one of practical advantage to the corporation and fits into and furthers an established 
corporate policy.  

57. Corporations: Words and Phrases. An opportunity is corporate whenever a fiduciary 
becomes involved in an activity intimately or closely associated with the existing or 
prospective activities of the corporation.  

58. Corporations. When there is presented a business opportunity which the corpora
tion is financially able to undertake and which, by its nature, falls into the line of the
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corporation's business and is of practical advantage to it, or is an opportunity in 

which the corporation has an actual or expectant interest, a fiduciary is prohibited 

from permitting his or her self-interest to be brought into conflict with the corpora
tion's interest, and may not take the opportunity for himself or herself.  

59. _ . If a corporation's funds have been involved in financing an opportunity or its 

facilities or personnel have been used in developing the opportunity, the opportunity 
in justice should belong to the corporation.  

60. _ . If a fiduciary uses corporate assets to develop a business opportunity, the fidu

ciary will be estopped from denying that it was a corporate opportunity, regardless of 

the corporation's ability to exploit it.  
61. . The rule that it is immaterial who takes over a corporate opportunity where a 

corporation is insolvent or legally disabled from pursuing it applies only where the 

corporation is actually insolvent to such a degree that it cannot carry on business or 

the corporation is legally disqualified from embracing the opportunity. Financial 

inability, unless it amounts to insolvency to the point where the corporation is practi

cally or actually defunct, is insufficient to warrant application of the rule.  

62. . The financial inability of a corporation to take advantage of an opportunity 

because of lack of funds may not be relied upon by directors when their own lack of 

diligence was responsible for the corporation's momentary fiscal condition.  

63. Attorney Fees. Attorney fees and expenses may be recovered in a civil action only 
where provided for by statute or when a recognized and accepted uniform course of 

procedure has been to allow recovery of attorney fees.  

64. Corporations: Courts: Fees. Neb. Rev. Stat. § 21-2076(1) (Reissue 1997) does not 

authorize a court to order payment of fees by individual defendants.  
65. Statutes. It is not within the province of the courts to read a meaning into a statute 

that is not there.  
66. Corporations: Actions. Neb. Rev. Stat. § 21-2076(3) (Reissue 1997) is directed at 

the conduct of litigation, not at the underlying wrongful conduct of the defendants.  

Appeals from the District Court for Douglas County: JOHN D.  
HARTIGAN, JR., Judge. Affirmed in part as modified, and in part 
vacated.  

James B. Cavanagh, of Lieben, Whitted, Houghton, 
Slowiaczek & Cavanagh, P.C., L.L.O., for appellants.  

Aimee J. Haley, of Fullenkamp, Doyle & Jobeun, and Amy 
Sherman Geren, of Geren Law Office, for appellee.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

GERRARD, J.  
NATURE OF CASE 

Danny J. Trieweiler, the appellee, brought these corporate 
derivative actions in the district court on behalf of Varsity
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Investments, Inc., a closely held corporation, against the other 
two shareholders of the corporation, David J. Campagna and 
Don M. Sears, the appellants. Generally, Trieweiler alleged that 
Campagna had breached a fiduciary duty by misappropriating 
money from the corporation, that Sears breached a fiduciary duty 
by failing to exercise reasonable care in the performance of his 
duties as a corporate director, and that both of the appellants had 
breached fiduciary duties by usurping a corporate opportunity.  
After a bench trial, the court found for Trieweiler on each of 
these claims and entered judgment accordingly. Although this 
appeal involves many issues, the fundamental questions pre
sented are whether Trieweiler presented sufficient evidence to 
prove that the appellants breached their respective fiduciary 
duties to the corporation and, if so, whether the corporation's 
damages were proved with reasonable certainty.  

FACTS 
The following factual narrative is intended to provide the 

reader with the information necessary to understand our disposi
tion of this appeal. Additional facts will be examined, in detail, 
in later sections of this opinion, as necessary for our analysis.  
The record in this case is extensive, containing thousands of 
pages of testimony and exhibits, and was difficult to review. We 
have conducted a comprehensive examination of the record, but 
a complete summary of all the evidence would be both impracti
cal and unwieldy. Our election to not expressly mention each 
piece of relevant evidence should not be read to mean that we 
have not reviewed the record thoroughly, and carefully consid
ered all the pertinent facts.  

Because this case involves several business entities with simi
lar names, we pause at the outset to explain, generally, how those 
entities are denominated. The first business at issue in this case is 
the "Varsity Sports Caf6," a bar, which opened in downtown 
Omaha in 1994. The Varsity Sports Caf6 was owned and operated 
by "Varsity Investments" until 1997, when it was sold for an orig
inal purchase price of $200,000. The other business at issue in this 
case is the "Varsity West," also a bar, which opened in 1995. The 
Varsity West was owned and operated by "JVI, Inc.," or "Junior 
Varsity." Varsity West was sold later in 1995 for $186,000.
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BUSINESS OPERATIONS 

Trieweiler testified that he moved to Omaha in 1990 and 

worked at the Three Cheers bar as owner and manager. Trieweiler 

assisted with construction and remodeling projects at Three 

Cheers. Trieweiler was introduced to Campagna in 1993 by 
Campagna's cousin, because Campagna wanted to open a sports 
bar. The business plan was to start out with a sports bar, "get it 

going," and open up a string of sports bars.  
Trieweiler testified that Sears, Campagna's father-in-law, was 

to handle the financing for the venture. Trieweiler was to be a 

30-percent shareholder in the business, Campagna a 60-percent 
shareholder, and Sears a 10-percent shareholder. Trieweiler was 

to be responsible for handling the design work, carpentry, and 
tile work. Campagna was responsible for "putting the whole deal 

together" and "it was his idea." Sears had no day-to-day respon
sibilities in the opening or operation of the business.  

Varsity Investments was formed to run the resulting venture, 
the Varsity Sports Caf6, in March 1994. According to Trieweiler, 
before the bar opened, he was to negotiate the lease and act as 

the general contractor. Trieweiler testified that he was actually 
involved in the labor related to construction and that he "did 

most of the construction." After the bar opened, Trieweiler was 

manager during the day. He handled the banking in the morning, 
balanced the cash register drawers, helped with cleaning and 

during lunch, then continued construction on the second level of 

the building later in the day. Trieweiler held the position of day 
manager between June and November.  

At trial, Trieweiler described the process of balancing the cash 

register drawers. Every cash register contained a "Z-tape," which 
totaled out and broke down what had been rung into the register 
that day. Each morning, Trieweiler would take the Z-tape; count 

the cash, checks, and credit card payments; subtract the money 
that had been in the register initially; and see if it balanced out.  

The bartenders also handed in a sheet of any cash paid out, which 
amount Trieweiler included in the calculations. That process gen
erated a "daily work sheet," which was attached to the Z-tape and 

kept in a filing cabinet on the premises. Trieweiler said that 

sometimes during the week the registers would have more credit
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card payments than cash, but receipts were mostly cash, and the 
bar was essentially a cash-based business.  

According to Trieweiler, Campagna's day-to-day duties after 
the bar opened were to work nights and weekends. But 
Trieweiler also testified that before the bar opened, Campagna 
wrote checks to himself for unknown reasons. Trieweiler said 
that he did not have access to the company checkbook, which 
was controlled by Campagna. However, Campagna testified that 
while Trieweiler was at the Varsity Sports Caf6, Trieweiler 
wrote most of the checks.  

FINANCIAL IRREGULARITIES 
According to Trieweiler, he and Campagna had agreed to 

receive $500 per week as salary once the bar opened; Trieweiler 
testified that his $500 salary did not change from the time the bar 
opened until it was fully staffed. Campagna testified that in 1994, 
he received $15,000 in salary through Varsity Investments' payroll 
service. Campagna apparently received $34,700 in salary in 1995, 
although his testimony on that subject was evasive and inconsis
tent, and it appears that his income may have been underreported 
in his tax filings for that year. Campagna received $36,250 in 
salary in 1996. Campagna testified that in 1997, he went "off pay
roll" and paid himself as it could be afforded, by writing himself 
a check. However, that income was not reflected in Campagna's 
tax records. Campagna claimed that his salary income from 
Varsity Investments in 1997 was $11,861.04.  

Campagna also admitted at trial to taking an extra $10,000 
from Varsity Investments in 1994 as a "bonus," although his trial 
testimony was not consistent with testimony given during his 
deposition, when he had said that the money was spent on busi
ness expenses. Pretrial interrogatories directed Campagna to iden
tify money or assets received from Varsity Investments from 1993 
to 1997, but the $10,000 "bonus" was not revealed in Campagna's 
answers to those interrogatories.  

Varsity Investments never had a corporate credit card. Bank 
records indicate that Varsity Investments' funds were used to pay 
Campagna's personal credit cards, but Campagna testified that 
these payments were reimbursements for business expenses that 
Campagna had charged to his personal credit cards.
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TRIEWEILER'S DEPARTURE 

Trieweiler left his employment with the Varsity Sports Caf6 
on November 2, 1994. Trieweiler testified that he left on that 
date due to a number of concerns. He testified first that a $500 
check for a beer distributor "bounced." Trieweiler was notified 
that he and his own company were being sued personally by a 
subcontractor. Furthermore, a final notice was posted for dis
connection of the bar's electricity; Trieweiler said that he found 

two unopened utility bills in the office. Finally, a band that had 
played at the bar called and reported that the $1,200 check with 
which they had been paid had "bounced," but Trieweiler thought 
that band was to have played for door money and was not sup
posed to have been paid by the bar at all. Trieweiler found that 
the $1,200 "bounced" check was entered in the checkbook as 
payment to the Nebraska Department of Revenue.  

Trieweiler testified that Campagna was responsible for pay
ing the business' bills. Trieweiler confronted Campagna on 
November 2, 1994, with all of his concerns and then took a 
2-week leave of absence. Trieweiler returned on November 15, 
and according to Trieweiler, Campagna told Trieweiler that he 
was being replaced as manager, the locks on the doors had been 
changed, and he was to be replaced on the board of directors.  
Trieweiler testified that he never received a share of corporate 
profits or any distribution as a shareholder and that he had not 
been paid for his shares of Varsity Investments. Campagna 
denied telling Trieweiler that his shares of Varsity Investments 
would not be honored. However, the Varsity Sports Caf6's liquor 
license renewal form for 1996, submitted by Campagna, stated 
that Trieweiler's shares had been transferred to Campagna.  

BUSINEss RECORDS 

Campagna was in charge of the books and records of Varsity 
Investments during 1995 to 1997. Trieweiler asked Campagna to 
allow Trieweiler to review the books and records of the business 
in January 1995. According to Trieweiler, Campagna replied, 
"We'll give it to you later." Trieweiler testified that he never 
received all the records. Trieweiler received incomplete check 
stubs, but never received daily report sheets, Z-tapes, invoices, 
or state tax returns.
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Trieweiler testified that he notified Sears of his concerns about 
the business in February 1995, but never heard back from Sears.  
Sears acknowledged receiving a letter from Trieweiler, but did 
not recall the contents of the letter. Sears stated that when he 
invested in Varsity Investments, he had no expectation of profit; 
he simply wanted to provide Campagna with a business opportu
nity. Sears testified that during his tenure as an officer, director, 
and shareholder of Varsity Investments, he never attended a 
shareholders' meeting, reviewed any books or records, asked to 
review any books or records, or voted on any issues other than 
the removal of Trieweiler as a director. Sears was physically 
present at the Varsity Sports Caf6 only once, at the opening.  
Sears stated that Campagna had told him that the Varsity Sports 
Cafd was having trouble covering expenses, but that Sears did 
not request a profit-and-loss statement, tax return, or any other 
financial documents.  

Trieweiler stated that because he had been preparing the daily 
sales sheets and making the company's bank deposits, he knew 
that in October 1994, the business was generating enough profits 
to meet its obligations. However, Trieweiler testified that on days 
when he had not balanced the drawers, prepared the daily sales 
sheets, and made the bank deposits, he had no way of knowing 
whether the sales from the day were actually deposited in the 
bank. Trieweiler said that he requested records from that period, 
but they were unavailable. Trieweiler reported that in 1997, when 
asked about all of the business' missing records, Campagna said 
that he thought "the cleaning guy threw them away and that's my 
story and I'm sticking to it." 

Campagna testified that records were maintained on compu
ter and that hard copies were retained of daily sales sheets and 
Z-tapes. However, Campagna testified that the business stopped 
maintaining daily sales sheets in 1996 or 1997, because he "did
n't want to get anybody in trouble with the IRS. There's a lot of 
people on daily cash that were paid cash." Campagna testified 
that the records that had been created and maintained by Varsity 
Investments during 1994 to 1996 were lost or destroyed in 1997.  

Campagna admitted that Trieweiler had asked to review the 
company's financial records before Campagna stopped retaining 
those records and that Trieweiler had, before 1997, requested
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the records that were lost or destroyed. Campagna admitted that 
the Varsity Investments' records that had been on computer were 
sold, with the computer, to the purchaser of the Varsity Sports 
Caf6 and that a copy of those records had not been maintained, 
despite the fact that the records had already been requested by 
Trieweiler at the time. No daily sales worksheets were turned 
over to Trieweiler.  

Trieweiler testified that he was eventually able to review "two 
or three different boxes" of Z-tapes that were turned over in May 
1997. Trieweiler stated that the Z-tapes he received did not 
include all of the "grand total tapes," which tapes were a record 
of all the transactions entered into each register over an extended 
period of time. Trieweiler reported reviewing a box of bank state
ments and checks, although Trieweiler stated that some of the 
checks were missing. Additional records were obtained from the 
bank. Trieweiler testified that records had been obtained from 
liquor and beer distributors. Finally, Trieweiler stated that he had 
been able to review Campagna's and Sears' tax records, and 
Campagna's bank account records. Trieweiler was also able to 
obtain some records from the individual who purchased the 
Varsity Sports Caf6 in 1997. Campagna verified the authenticity 
of those records.  

FORENSIC ACCOUNTING TESTIMONY 

Trieweiler's key witness at trial was Rodney Anderson, a cer
tified public accountant retained by Trieweiler to examine the 
financial records available to Trieweiler. The appellants' specific 
complaints with respect to the foundation for Anderson's tes
timony will be discussed in more detail below. In general, 
Anderson reviewed bank records for Varsity Investments and at
tempted to determine whether Varsity Investments' bank deposits 
included all of the income generated by operation of the busi
ness. Anderson testified that his task would have been easier had 
certain types of financial records been available to him, such as 
detailed general ledgers, a check register, a cash receipts listing, 
any kind of payroll information, employee expense reports, bank 
reconciliations, cash register receipts, invoices for expenses paid 
out of the drawers, and billing or expense information.  

Anderson calculated that based solely on Varsity Investments' 
tax returns, the total losses for the business from 1994 to 1997
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were $41,380. However, financial records recovered from the 
Varsity Investments' computer that was sold with the business led 
Anderson to conclude, when considered with other financial 
records, that Varsity Investments actually generated net sales for 
that period of $264,000. Because of the lack of information from 
a daily sales sheet, Anderson also calculated Varsity Investments' 
income by using the average monthly sales, and subtracting the 
cost of goods sold that had been reported on the tax returns; he 
calculated a total income for 1994 to 1997 of $331,000.  

Anderson also conducted a depository analysis on Varsity 
Investments' bank records. Anderson identified the ordinary 
deposits, which would represent revenue from the business' daily 
sales, and concluded that the total sales for the business exceeded 
the total bank deposits by $243,232.35. Anderson examined bank 
records obtained from Campagna and his wife, compared those 
records to information about gifts and loans that was provided in 
response to Trieweiler's interrogatories, and also excluded iden
tifiable sources of regular income. Anderson concluded that 
$117,915.88 of deposits made into the Campagnas' bank accounts 
in 1994 to 1997 were unexplained.  

VARSITY WEST 
Trieweiler testified that in October 1994, Campagna found a 

location in southwest Omaha for a second bar. Trieweiler admit
ted that when asked about a new location, he might have said that 
the new location was not a good idea because of the bar's finan
cial situation. Trieweiler explained that at that time, the bar's 
checks were "bouncing," payroll checks were "bouncing," bills 
were not getting paid, and the business was still paying off the 
construction loans on the first location. Trieweiler said that he had 
no further discussion with Campagna or Sears about the second 
location and that he did not learn about Varsity West until a liquor 
license application for Varsity West was submitted in 1995.  
Campagna conceded that after October 1994, Trieweiler was not 
informed of or consulted about the Varsity West development.  
Trieweiler admitted, with respect to Varsity West, that he had no 
access to any assets, between October 1994 and February 1995, 
that he could have invested in the new project.
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The Varsity West location opened at the same location 
Trieweiler had discussed with Campagna. The Varsity West devel
opment was undertaken by a new corporation known as JVI, Inc., 
or Junior Varsity. However, the Bank of Nebraska loaned Varsity 
Investments, doing business as Varsity Sports Caf6, $75,000 for 
the purpose of opening the Varsity West location. The loan was 
requested by the appellants, entered into by the appellants on 
behalf of Varsity Investments, and was secured by the assets of 
Varsity Investments. But Campagna was to own 51 percent of 
Varsity West, Sears 10 percent, and Jeff Sears, Sears' son, 39 per
cent. The appellants personally guaranteed the loan, and the bank 
officer testified that the loan would not have been made had Sears 
not guaranteed it. Sears also gave Campagna a $30,000 loan for 
the Varsity West project, but was "[n]ot exactly" aware of what 
happened to that money.  

A corporate resolution of Varsity Investments required a meet
ing and a vote of the shareholders to borrow money. Trieweiler 
testified that he was aware of no vote by Varsity Investments to 
incur any debt for use by Varsity West, no authorization to run 
Varsity West expenses through Varsity Investments, and no autho
rization to allow Varsity Investments to guarantee debt incurred 
by Varsity West. Trieweiler also testified that he had no knowl
edge of any loans made by Campagna to Varsity Investments.  

After Varsity West was launched, Varsity Investments' payroll 
account was used to pay the employees of Varsity West. Insurance 
for Varsity West was obtained through Varsity Investments' insur
ance policy. Varsity West's credit card receipts were run through 
Varsity Investments' terminal. Campagna also conceded that dur
ing the operation of Varsity West, it engaged in joint advertising 
with the Varsity Sports Caf6 and the advertising indicated a rela
tionship between the businesses.  

LITIGATION 

After other litigation that is not relevant to this proceeding, 
Trieweiler filed derivative actions against the appellants in the 
district court, individually and on behalf of Varsity Investments, 
alleging two causes of action against each appellant. First, 
Trieweiler alleged the appellants had, in opening Varsity West, 
usurped a corporate opportunity belonging to Varsity Investments.
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Second, Trieweiler alleged money and assets had been misappro
priated from Varsity Investments in the operation of the Varsity 
Sports Caf6.  

After trial, the district court entered judgment against the 
appellants. Many of the district court's conclusions of law and 
fact will be discussed in more specific detail as necessary for our 
analysis below. Generally, the court concluded that funds had 
been diverted from the Varsity Sports Caf6 by Campagna and that 
determining the exact amount had been made impossible by 
Campagna's failure to retain records from the business. The court 
further determined that Sears had not fulfilled his duties as a cor
porate director and was jointly liable for Campagna's misappro
priation. Based on Anderson's testimony, the court attributed 
$168,000 in losses from Varsity Investments to the appellants. The 
court also concluded that Varsity West was a corporate opportu
nity of Varsity Investments and that the two operations "were 
inextricably bound together in one enterprise." The court also 
noted that documents which would have made the exact nature of 
the corporate relationships clear had been destroyed.  

The court ordered that 30 percent of the sales proceeds from 
Varsity West, or $26,725.25, should be awarded to Trieweiler.  
The court also awarded Trieweiler $16,000 in "unpaid wages," as 
a debt of Varsity Investments. Trieweiler was awarded 30 percent 
of the proceeds of the sale of the Varsity Sports Caf6, or 
$12,633.75. The court concluded that under the "exceptional cir
cumstances" presented, Trieweiler should be permitted a direct 
recovery against the appellants for 30 percent of the money mis
appropriated from Varsity Investments, and the court ordered a 
payment of $50,400. Thus, the court entered a total judgment in 
favor of Trieweiler in the amount of $105,759. (The court's order 
sets forth the figure of $105,759 twice, which is logical because 
that is the sum of the court's underlying calculations of damages.  
However, the final disposition contained in the court's order sets 
forth a figure of $105,359, with no ready explanation for the dif
ference of $400. We assume that $105,759 is the correct figure.) 
The court directed that Trieweiler's shares in the corporation be 
transferred to the appellants upon satisfaction of the judgment.  
Postjudgment, Trieweiler filed a timely motion for expenses, 
including attorney fees, pursuant to Neb. Rev. Stat. § 21-2076
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(Reissue 1997). The court awarded costs and attorney fees, 
purportedly pursuant to § 21-2076(1) and (3), in the amount of 
$96,037.34.  

ASSIGNMENTS OF ERROR 
Although Campagna and Sears come before this court with 

distinct legal positions, and have filed separate briefs, those 
briefs present essentially indistinguishable arguments, and these 
cases have been consolidated for disposition by this court.  
Consequently, the assignments of error before this court do not 
distinguish between the appellants.  

[1] Furthermore, the appellants' briefs assign 14 errors, many 
of which are very vague, such as assigning error "in the conclu
sions of law not supported by sufficient evidence." A generalized 
and vague assignment of error that does not advise an appellate 
court of the issue submitted for decision will not be considered.  
Miller v. City of Omaha, 253 Neb. 798, 573 N.W.2d 121 (1998).  
In this case, we consider the appellants' more specific assign
ments of error, as we have consolidated and restated them in light 
of the supporting arguments made in the appellants' briefs.  

The appellants assign, consolidated, restated, and reordered, 
that the district court erred by (1) permitting Trieweiler to present 
evidence of "excess revenues" when he pled specific acts of mis
appropriation, (2) determining that Trieweiler could bring a deriv
ative proceeding, (3) concluding Sears was jointly and severally 
liable, (4) awarding damages to Trieweiler (a) in his individual 
capacity and (b) for "unpaid wages," (5) finding Anderson's testi
mony to be reliable and the evidence of damages to be sufficient, 
(6) concluding that Varsity West was an usurped corporate oppor
tunity of Varsity Investments, and (7) awarding attorney fees.  

In addition, Trieweiler's brief contains two purported "assign
ments of errors" that contend the district court's award was insuf
ficient. We do not consider these purported errors, as Trieweiler 
has failed to properly designate a cross-appeal pursuant to Neb.  
Ct. R. of Prac. 9D(4) (rev. 2001). See In re Interest of Natasha H.  
& Sierra H., 258 Neb. 131, 602 N.W.2d 439 (1999).  

STANDARD OF REVIEW 
[2,3] A shareholder's derivative action which seeks an account

ing and the return of money is an equitable action. In an appeal of
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an equitable action, an appellate court tries factual questions de 
novo on the record and reaches a conclusion independent of the 
findings of the trial court, provided that where credible evidence 
is in conflict on a material issue of fact, the appellate court con
siders and may give weight to the fact that the trial judge heard 
and observed the witnesses and accepted one version of the facts 
rather than another. Woodward v. Andersen, 261 Neb. 980, 627 
N.W.2d 742 (2001).  

[4,5] The admissibility of evidence is reviewed for an abuse of 
discretion where the Nebraska Evidence Rules commit the evi
dentiary question at issue to the discretion of the trial court. Reimer 
v. Surgical Servs. of the Great Plains, 258 Neb. 671, 605 N.W.2d 
777 (2000). It is within the trial court's discretion to determine 
whether there is sufficient foundation for an expert witness to give 
his or her opinion about an issue in question. Stukenholtz v. Brown, 
267 Neb. 986, 679 N.W.2d 222 (2004).  

[6] On appeal, a trial court's decision awarding or denying 
attorney fees will be upheld absent an abuse of discretion. Simon 
v. City of Omaha, 267 Neb. 718, 677 N.W.2d 129 (2004).  

ANALYSIS 
[7-9] Before discussing the appellants' specific arguments, it 

is helpful to review the basic principles underlying a corporate 
derivative action of this kind. As a general rule, a shareholder 
may not bring an action in his or her own name to recover for 
wrongs done to the corporation or its property. Such a cause of 
action is in the corporation and not the shareholders. The right of 
a shareholder to sue is derivative in nature and normally can be 
brought only in a representative capacity for the corporation.  
Meyerson v. Coopers & Lybrand, 233 Neb. 758, 448 N.W.2d 129 
(1989). In legal effect, a stockholders' derivative suit is one by 
the corporation conducted by the stockholder as its representa
tive. The stockholder is only a nominal plaintiff, the corporation 
being the real party in interest. Rettinger v. Pierpont, 145 Neb.  
161, 15 N.W.2d 393 (1944).  

[10,11] However, there is a well-recognized exception to the 
general rule: If the shareholder properly establishes an individual 
cause of action because the harm to the corporation also damaged 
the shareholder in his or her individual capacity, rather than as a
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shareholder, such individual action may be maintained. Meyerson, 
supra. It is only where the injury to the plaintiff's stock is pecu
liar to him or her alone, such as in an action based on a contract 
to which the shareholder is a party, or on a fraud affecting him or 
her directly, and does not fall alike upon other shareholders, that 
the shareholder may recover as an individual. Id.  

[12-14] Although the burden is ordinarily upon the party seek
ing an accounting to produce evidence to sustain the accounting, 
when another person is in control of the books and has managed 
the business, that other person is in the position of a trustee and 
must make a proper accounting. Woodward, supra. While fraud 
cannot be presumed or inferred without proof in a court of equity 
any more than in a court of law, courts of equity are not restricted 
by the same rules as courts of law in the- investigation of fraud 
and the proofs required to establish it. Bauermeister v.  
McReynolds, 254 Neb. 118, 575 N.W.2d 354 (1998) (supplemen
tal opinion). The burden of proof is upon a party holding a con
fidential or fiduciary relation to establish the fairness, adequacy, 
and equity of a transaction with the party with whom he or she 
holds such relation. Woodward v. Andersen, 261 Neb. 980, 627 
N.W.2d 742 (2001).  

SCOPE OF PLEADINGS 
The appellants' first two assignments of error, although dis

tinct, both involve examination of Trieweiler's operative petition 
against Campagna. The appellants first assign that the district 
court erred in permitting Trieweiler to present evidence of "excess 
revenues" when he pled specific acts of misappropriation. The 
appellants claim that Trieweiler pled specific acts of misappropri
ation from Varsity Investments by Campagna, but failed to prove 
those allegations, and instead only presented evidence of missing 
corporate revenue. The essence of the appellants' argument is that 
Trieweiler's evidence did not conform to, or support, the allega
tions made in his pleadings.  

[15,16] The appellants correctly identify the controlling propo
sition of law, that a party will not be permitted to plead one cause 
of action and upon trial rely upon proof establishing another.  
Abdullah v. Nebraska Dept. of Corr. Servs., 246 Neb. 109, 517 
N.W.2d 108 (1994). Proof must correspond with the allegations in
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the pleadings, and relief cannot be granted upon proof of a cause 
substantially different from the case made in the pleadings. Id.  

However, the appellants' argument is premised upon a misrep
resentation of Trieweiler's petition. In his operative amended 
petition, Trieweiler alleged that corporate funds 

were misappropriated and/or wasted by [Campagna] or by 
employees of the Corporation due to [Campagna's] misman
agement, and/or monies of the Corporation were excessively 
and unfairly paid, awarded or distributed, in an amount of at 
least $264,000, including but not limited to the following 
respects and particulars: 

misappropriation of cash monies of the Corporation 
in an amount yet to be ascertained.  

(Emphasis supplied.) The petition contained specific allegations 
of misappropriation totaling $110,556.93, but also identified sev
eral acts of misappropriation for amounts of money "yet to be 
ascertained." Because of that uncertainty, Trieweiler concluded 
in his operative petition that "[a]ccordingly, the Corporation has 
been damaged in the amount of profits, monies and other assets 
misappropriated, wasted and/or excessively and unfairly paid, 
awarded or distributed in a total amount yet to be ascertained and 
an accounting is necessary to ascertain said amount." 

It is evident from even a casual reading of Trieweiler's peti
tion that the evidence presented at trial of missing corporate rev
enues was relevant to prove Trieweiler's general allegations of 
misappropriation. In other words, the evidence presented at trial 
adequately conformed to the allegations in the pleadings, see 
Abdullah, supra, and the appellants' first assignment of error is 
without merit.  

Second, the appellants assign that Trieweiler should not have 
been allowed to bring a derivative action. Their argument is that 
since Trieweiler sought damages to be awarded to him individ
ually, instead of to the corporation, Trieweiler was not acting in 
a representative capacity for the corporation. See Meyerson v.  
Coopers & Lybrand, 233 Neb. 758, 448 N.W.2d 129 (1989).  
The appellants claim that "Trieweiler consistently pled and 
maintained that the purpose of these lawsuits was to obtain pay
ment to himself . . . . He was not bringing an action seeking
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recovery on behalf of the corporation." Brief for appellant 
Campagna at 18.  

[17] However, the appellants have again misrepresented 
Trieweiler's operative petition, which concludes as follows: 

WHEREFORE, [Trieweiler], individually, and on behalf 
of Varsity Investments, Inc., prays for a judgment against 
[Campagna] in favor of Varsity Investments, Inc. in an 
amount of at least $264,000.00 for damages due to 
[Campagna's] breaches of fiduciary duty, mismanagement 
and/or misappropriation, or, alternatively, a judgment against 
[Campagna], in favor of . . . Trieweiler, for 30% of the dam
ages to Varsity Investments, Inc.; for reasonable attorney's 
fees; the costs of this action and any other relief this Court 
deems is just and equitable under the circumstances.  

Trieweiler's operative petition clearly seeks damages on behalf 
of the corporation, and individual damages are sought only in 
the alternative. Furthermore, as previously noted, there are cir
cumstances in which individual damages may be appropriately 
awarded in connection with a derivative action. See id. See, gen
erally, 13 William Meade Fletcher et al., Fletcher Cyclopedia of 
the Law of Private Corporations § 6028 (perm. ed., rev. vol.  
1995). We will discuss whether those circumstances were pres
ent in this case in more detail below. For purposes of resolving 
this issue, it is necessary only to note that seeking individual 
damages in a petition alleging a derivative action is not fatal to 
that cause of action. See, e.g., Chambrella v. Rutledge, 69 Haw.  
271, 740 P.2d 1008 (1987). See, generally, 13 Fletcher, supra, 
§ 6011 at 279 ("[w]hen a plaintiff pleads multiple theories of 
relief, the assertion of one theory does not necessarily imply or 
amount to waiver of any other theory").  

[18-20] Under our former system of code pleading, the nature 
of an action is determined not by the prayer for relief but from the 
character of the facts alleged. Waite v. Samson Dev. Co., 217 Neb.  
403, 348 N.W.2d 883 (1984). (The petitions in these cases were 
filed prior to the effective date of the Nebraska Rules of Pleading 
in Civil Actions. See Neb. Ct. R. of Pldg. in Civ. Actions 1 (rev.  
2004).) The prayer of a petition is not a part of the allegations of 
fact constituting the cause of action; thus, where the facts alleged 
state a cause of action and are supported by the evidence, the
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court will grant proper relief, although it may not conform to the 
relief requested. Bowman v. City of York, 240 Neb. 201, 482 
N.W.2d 537 (1992). A prayer for general relief in an equity action 
is as broad as the pleadings, and the equitable powers of the court 
are sufficient to authorize any judgment to which a party is enti
tled under the pleadings and the evidence. Sullivan v. General 
United Life Ins. Co., 209 Neb. 872, 312 N.W.2d 277 (1981). The 
prayer is not part of the pleading, tenders no issue, and neither 
adds to nor takes from the evidence required of either party.  
Standard Reliance Ins. Co. v. Schoenthal, 171 Neb. 490, 106 
N.W.2d 704 (1960).  

[21] Consequently, while the ad damnum clauses of 
Trieweiler's petitions sought individual damages, even had that 
request not been made in the alternative, Trieweiler's standing to 
maintain a derivative action would not have been undermined. A 
derivative action sounds in equity, and a court may rely on a 
general prayer for relief for the purpose of granting the relief to 
which the plaintiff is actually entitled. See Chambrella, supra.  

In short, the appellants' second assignment of error is based 
on a misrepresentation of Trieweiler's petitions and would have 
been meritless regardless.  

SEARS' JOINT LIABILITY 
The next assignment of error we address is the appellants' 

contention that Sears should not have been found jointly and 
severally liable. We first consider the argument that Sears should 
not have been held jointly liable for Campagna's alleged mis
appropriations from Varsity Investments. The appellants argue 
that any liability found to result from Campagna's misappropri
ation should be borne by Campagna alone. The record does not 
support a finding that Sears participated in or intentionally abet
ted any of Campagna's alleged misappropriation. Consequently, 
the question is whether Sears' failure to supervise the affairs of 
Varsity Investments rose to the level of a breach of Sears' fidu
ciary duty toward the corporation and its stockholders. See, gen
erally, Department of Banking v. Colburn, 188 Neb. 500, 198 
N.W.2d 69 (1972).  

[22-25] An officer or director of a corporation occupies a fidu
ciary relation toward the corporation and its stockholders and is
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treated by the courts as a trustee. Woodward v. Andersen, 261 Neb.  
980, 627 N.W.2d 742 (2001). An officer or director must comply 
with the applicable fiduciary duties in his or her dealings with the 
corporation and its shareholders. See Doyle v. Union Ins. Co., 202 
Neb. 599, 277 N.W.2d 36 (1979). Where a director has acted in 
complete good faith and breached no fiduciary duties, he or she is 
not liable for mere mistakes in judgment. See id. However, a vio
lation by a trustee of a duty required by law, whether willful, 
fraudulent, or resulting from neglect, is a breach of trust, and the 
trustee is liable for any damages proximately caused by the 
breach. See id. Directors should have a general knowledge of the 
manner in which the corporate business is conducted, and, where 
the duty of knowing exists, ignorance because of neglect of duty 
on the part of a director creates the same liability as actual knowl
edge and failure to act on that knowledge. Id. In addition, Neb.  
Rev. Stat. § 21-2095 (Reissue 1997) provides, in relevant part: 

(1) A director shall discharge his or her duties as a direc
tor, including his or her duties as a member of a committee: 

(a) In good faith; 
(b) With the care an ordinarily prudent person in a like 

position would exercise under similar circumstances; and 
(c) In a manner he or she reasonably believes to be in the 

best interests of the corporation.  
(2) In discharging his or her duties, a director shall be enti

tled to rely on information, opinions, reports, or statements, 
including financial statements and other financial data, if pre
pared or presented by: 

(a) One or more officers or employees of the corporation 
whom the director reasonably believes to be reliable and 
competent in the matters presented; 

(3) A director shall not be considered to be acting in good 
faith if he or she has knowledge concerning the matter in 
question that makes reliance otherwise permitted by subsec
tion (2) of this section unwarranted.  

(4) A director shall not be liable for any action taken as 
a director, or any failure to take any action, if he or she per
formed the duties of his or her office in compliance with 
this section.
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Admittedly, the evidence in this case does not indicate that 
Sears was informed about the affairs of Varsity Investments. By 
Sears' own admission, he did not review the books or records of 
the corporation, or ask to do so, and visited the Varsity Sports 
Caf6 only once, when it opened.  

However, the record also establishes that Trieweiler's letter to 
Sears, sent in February 1995, did not contain the allegations of 
substantial misappropriation that would later come to form the 
basis of this litigation. At that time, Trieweiler was aware that 
some of the corporation's bills had not been paid and that a check 
issued by Campagna had been entered improperly in the corpo
rate checkbook. Trieweiler had, at that time, not been provided 
with desired access to the corporate records. Sears confirmed his 
awareness of the corporation's difficulty covering expenses, stat
ing that he had been informed by Campagna. The record does not 
establish, however, that prior to this litigation, Sears was aware 
of any evidence of misappropriation or missing revenue.  

[26] Of course, that conclusion begs the pertinent question: 
Did Sears breach a fiduciary duty by failing to monitor the cor
poration's affairs closely enough to make himself aware of any 
improprieties? Most state statutes now provide, as does 
Nebraska's, that the degree of care required of a director is the 
degree of care an ordinarily prudent person would exercise in a 
like position under similar circumstances. See, § 21-2095; 3A 
William Meade Fletcher et al., Fletcher Cyclopedia of the Law 
of Private Corporations § 1032 (perm. ed., rev. vol. 2002 & 
Cum. Supp. 2004). An ordinarily prudent person "in a like posi
tion" has been interpreted to mean an ordinarily prudent person 
who was the director of the particular corporation. 3A Fletcher, 
supra; 2 Model Business Corporation Act Annotated § 8.30(b) 
(3d ed. 2002). The phrase "under similar circumstances" has 
been interpreted to mean that a court should take account of the 
director's responsibilities in the corporation, the information 
available at the time, and the special background knowledge or 
expertise the director has. Id.  

[27,28] An "outside director" is usually defined as one who is 
neither an officer nor an employee of the corporation. 3A 
Fletcher, supra, § 1035.20, citing Rowen v. Le Mars Mut. Ins.  
Co. of Iowa, 282 N.W.2d 639 (Iowa 1979). The degree of care
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for directors based on that which a prudent person in a like posi
tion under similar circumstances would give has been said to 
accommodate the various levels of director involvement in man
agement; by depending on custom and usage, the standard pro
tects the outside director from the expectation that he or she will 
give his or her undivided attention to corporate interests. See, 
generally, 18B Am. Jur. 2d Corporations § 1710 (1985 & Cum.  
Supp. 2003), citing Michele Healy Ubelaker, Director Liability 
Under the Business Judgment Rule: Fact or Fiction?, 35 Sw.  
L.J. 775 (1981). See, generally, Donald E. Pease, Outside 
Directors: Their Importance to the Corporation and Protection 
From Liability, 12 Del. J. Corp. L. 25 (1987).  

[29] While outside directors may not "close their eyes" to the 
conduct of corporate affairs, at least until they have reason to sus
pect impropriety, they may within reasonable limits rely on those 
who have primary responsibility for the corporate business. 3A 
Fletcher, supra, citing Rowen, supra. But lack of knowledge is not 
necessarily a defense, if it is the result of an abdication of direc
torial responsibility. See Joy v. North, 692 F.2d 880 (2d Cir.  
1982). See, also, ED.I.C. v. Bierman, 2 F.3d 1424 (7th Cir. 1993).  

In the last analysis, the question of whether a corporate 
director has become liable for losses to the corporation 
through neglect of duty is determined by the circumstances.  
If he [or she] has recklessly reposed confidence in an obvi
ously untrustworthy employee, has refused or neglected 
cavalierly to perform his [or her] duty as a director, or has 
ignored either willfully or through inattention obvious dan
ger signs of employee wrongdoing, the law will cast the 
burden of liability upon him [or her].  

[But] we know of no rule of law which requires a corpo
rate director to assume, with no justification whatsoever, 
that all corporate employees are incipient law violators who, 
but for a tight checkrein, will give free vent to their unlaw
ful propensities.  

Graham, et al. vs. Allis-Chalmers Mfg. Co., et al., 41 Del. Ch. 78, 
85-86, 188 A.2d 125, 130-31 (Del. Supr. 1963). The balancing of 
these factors must be on a case-by-case basis, depending upon 
the circumstances at the time of the challenged action or inac
tion. Rowen, supra.
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As previously noted, Sears did not have day-to-day responsi
bilities in the management of the corporation. The record is less 
than conclusive with respect to whether Sears was an officer of 
the corporation, as the following colloquy from Sears' direct 
examination by Trieweiler's counsel demonstrates: 

[Trieweiler's counsel]. Were you an officer of Varsity 
Investments, Inc.? 

[Sears]. I believe I was. I'm really not sure.  
Q. Do you know what position you were - you held in 

Varsity Investments, Inc.? 
A. Not exactly without looking. Probably a vice presi

dent, I would guess. I don't know.  
Q. So you believe you would have been a vice president? 
A. It would be as good a guess as any.  
Q. Do you know what time frame you would have been 

a vice president of Varsity Investments, Inc.? 
A. From the formation of the corporation.  
Q. Until the present day? 
A. Yeah.  

We conclude, based upon the record presented to us, that the 
district court did not err in concluding that Sears breached a fidu
ciary duty by failing to closely monitor Varsity Investments' 
affairs. Admittedly, Sears owned only 10 percent of the corpora
tion and was not at all involved in the operation of the business, 
and his direct involvement had apparently not been contemplated 
by the other shareholders. It was clear to all concerned, from the 
outset, that Sears' primary role was to provide investment capital.  

But it is not disputed that Sears, as a director of the corpora
tion, had a fiduciary duty to the corporation and the other share
holders, and it is difficult to see how he could have fulfilled that 
duty by exercising no meaningful supervisory role whatsoever. A 
duty which required neither action nor attention to fulfill would 
not be a duty at all. In this case, Sears' inattention to corporate 
affairs was so profound that he could not even state, with cer
tainty, whether or not he was an officer of the corporation. Even 
if Sears was an "outside director" and was not required to give 
Varsity Investments his undivided attention, the record here pre
sents a textbook example of a director who "closed his eyes" to
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the conduct of the corporation. See Rowen v. Le Mars Mut. Ins.  
Co. of Iowa, 282 N.W.2d 639 (Iowa 1979).  

Furthermore, we can find no error in the district court's con
clusion that Sears' breach of fiduciary duty was the proximate 
cause of financial losses by Varsity Investments. Sears was an 
experienced businessperson, having been operator, director, and 
officer of Sound Recorders, Inc., and director and president of 
American Gramophone Records. Had Sears devoted even a mini
mally appropriate degree of attention to corporate affairs, he 
might have observed that the corporation's finances were in dis
array and that adequate records of corporate income were not 
being maintained. Furthermore, assuming for purposes of this 
analysis that Campagna misappropriated funds, Sears' proper exe
cution of his fiduciary duties would have required him to deter
mine whether Campagna had properly deposited or spent the cor
poration's unrecorded income. In other words, Sears' inattention 
to his fiduciary duties had a proximate causal connection with the 
mismanagement of and alleged misappropriation from Varsity 
Investments. The district court did not err in holding Sears to be 
jointly and severally liable for that mismanagement and misap
propriation.  

We next address the other aspect of Sears' joint liability
whether Sears was correctly found to be jointly and severally 
liable for damages from the diversion of the Varsity West oppor
tunity. It is not disputed that the appellants acted together in pur
suing the Varsity West project. The appellants have disputed that 
Varsity West was a corporate opportunity of Varsity Investments.  
For reasons that will be explained below, we reject the appellants' 
argument in that respect. For purposes of the current discussion, 
it suffices to state that Varsity West was an usurped corporate 
opportunity of Varsity Investments. Given that assumption, Sears 
argues that instead of being held jointly liable, the appellants 
should each have been held liable only for the proceeds that each 
of them actually received from the Varsity West sale.  

The appellants simply argue a conclusion in that respect; they 
offer nothing in the way of legal analysis to advance their argu
ment. But they have placed the issue before this court, and resolv
ing it requires us to consider some of the fundamental principles 
of equitable relief.
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[30,31] Sears' position is supported by the fact that the tradi
tional remedy imposed by courts upon a finding of a misappro
priation of a corporate opportunity is the impression of a con
structive trust in favor of the corporation upon the property.  
Anderson v. Bellino, 265 Neb. 577, 658 N.W.2d 645 (2003). See, 
generally, 3 William Meade Fletcher et al., Fletcher Cyclopedia of 
the Law of Private Corporations § 861 (perm. ed., rev. vol. 2002 
& Cum. Supp. 2004). A constructive trust is a relationship, with 
respect to property, subjecting the person who holds title to the 
property to an equitable duty to convey it to another on the ground 
that his or her acquisition or retention of the property would con
stitute unjust enrichment. Manker v. Manker, 263 Neb. 944, 644 
N.W.2d 522 (2002); ProData Computer Servs. v. Ponec, 256 Neb.  
228, 590 N.W.2d 176 (1999). See, also, Mischke v. Mischke, 253 
Neb. 439, 571 N.W.2d 248 (1997). Regardless of the nature of the 
property upon which the constructive trust is imposed, a party 
seeking to establish the trust must prove by clear and convincing 
evidence that the individual holding the property obtained title to 
it by fraud, misrepresentation, or an abuse of an influential or con
fidential relationship and that under the circumstances, such indi
vidual should not, according to the rules of equity and good con
science, hold and enjoy the property so obtained. Manker supra; 
Ponec, supra.  

[32,33] Intangible property and liquid assets such as stocks 
and bank and investment accounts may be held subject to a con
structive trust. Ponec, supra. However, where money is the asset 
upon which the constructive trust is based, it is necessary that the 
specific amounts be identified and located, either by tracing the 
money to a specific and existing account, or where the funds 
have been converted into another type of asset such as by the pur
chase of real property, the money must be traced into the item of 
property. Ponec, supra; Chalupa v. Chalupa, 254 Neb. 59, 574 
N.W.2d 509 (1998).  

[34,35] Consequently, the concept of joint liability is, to some 
extent, inconsistent with the concept of a constructive trust. A 
constructive trust is imposed in order to prevent unjust enrich
ment, and in instances in which the law imposes a constructive 
trust, the doctrine of unjust enrichment generally governs the sub
stantive rights of the parties. See Barnes v. Eastern & Western Lbr
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Co., 205 Or. 553, 287 P.2d 929 (1955). Unjust enrichment 
requires restitution, see Ahrens v. Dye, 208 Neb. 129, 302 N.W.2d 
682 (1981), which measures the remedy by the gain obtained by 
the defendant, and seeks disgorgement of that gain. See, State ex 
rel. Palmer v. Unisys Corp., 637 N.W.2d 142 (Iowa 2001); Burch 
& Cracchiolo, PA. v. Pugliani, 144 Ariz. 281, 697 P.2d 674 
(1985) (en banc). In other words, when damages are based upon 
unjust enrichment, a defendant is liable only to the extent of the 
enrichment. See Natl. City Bank, Norwalk v. Stang, 84 Ohio App.  
3d 764, 618 N.E.2d 241 (1992).  

[36] Joint liability, however, may render each liable party indi
vidually responsible for the entire obligation, regardless of what 
proportion of the plaintiff's damages was caused by each defend
ant. See, e.g., Lackman v. Rousselle, 257 Neb. 87, 596 N.W.2d 15 
(1999). In that instance, damages are measured by the plaintiff's 
loss and seek to provide compensation for that loss. See Unisys 
Corp., supra. Thus, for instance, an action for unjust enrichment 
differs at common law from tortious conversion primarily on the 
basis that all the defendants may be held jointly liable in tort, 
while only those who have benefited are liable, and then only to 
the extent thereof, in an action for unjust enrichment. Myzel v.  
Fields, 386 F.2d 718 (8th Cir. 1967). This supports a conclusion 
that joint and several liability is inappropriate in relation to the 
equitable remedy of a constructive trust. See A. T Kearney, Inc. v.  
INCA International, 132 Ill. App. 3d 655, 477 N.E.2d 1326, 87 Ill.  
Dec. 798 (1985). See, also, Barnes, supra.  

[37,38] The countervailing principle, however, is the general 
rule that an act done by the joint agency or cooperation of several 
persons renders them jointly and severally liable. See English v.  
Bruin Engineering, Inc., 201 Neb. 791, 272 N.W.2d 753 (1978).  
All persons who knowingly aid or participate in committing a 
breach of trust will be held responsible for the resulting loss, and 
will be held accountable by personal judgment for the value of the 
property so converted. Vogt v. Town & Country Realty of Lincoln, 
Inc., 194 Neb. 308, 231 N.W.2d 496 (1975).  

[39] Based on that general principle, it has been held that direc
tors and officers of a corporation are jointly as well as severally 
liable if they jointly participate in a breach of fiduciary duty, or 
approve of, acquiesce in, or conceal a breach by a fellow officer
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or director. See, generally, 3 William Meade Fletcher et al., 
Fletcher Cyclopedia of the Law of Private Corporations § 1002 
(perm. ed., rev. vol. 2002 & Cum. Supp. 2004). See, e.g., Radol v.  
Thomas, 772 F.2d 244 (6th Cir. 1985); Lawson v. Baltimore Paint 
and Chemical Corporation, 347 F. Supp. 967 (D. Md. 1972); 
Resolution Trust Corp. v. Block, 924 S.W.2d 354 (Tenn. 1996); 
Christner v Anderson, Nietzke, 433 Mich. 1, 444 N.W.2d 779 
(1989); Chelsea Industries, Inc. v. Gaffney, 389 Mass. 1, 449 
N.E.2d 320 (1983); Seaboard Industries, Inc. v. Monaco, 442 Pa.  
256, 276 A.2d 305 (1971); Knox Glass Botl. Co. v. Underwood, 
228 Miss. 699, 89 So. 2d 799 (1956).  

In this case, however, the appellants acted jointly to breach 
their fiduciary duties by diverting a corporate opportunity from 
Varsity Investments. That opportunity has been liquidated, and 
the proceeds divided among the participants, including the appel
lants. Diversion of a corporate opportunity is generally remedied 
by the imposition of a constructive trust, the theory of which is 
inconsistent with joint liability, yet joint liability is indicated by 
the appellants' cooperation to breach their fiduciary duties.  

[40,41] We conclude that despite the tension between joint lia
bility and the theory of unjust enrichment, the district court did 
not err in holding the appellants jointly and severally liable in this 
case. Equity is not a rigid concept, and its principles are not 
applied in a vacuum, but instead, equity is determined on a 
case-by-case basis when justice and fairness so require. Manker v.  
Manker, 263 Neb. 944, 644 N.W.2d 522 (2002). Where a situation 
exists which is contrary to the principles of equity and which can 
be redressed within the scope of judicial action, a court of equity 
will devise a remedy to meet the situation. Anderson v. Bellino, 
265 Neb. 577, 658 N.W.2d 645 (2003). Where relief may be 
granted, although no precedent may be found, the court will so 
proceed. State ex rel. Stenberg v. Moore, 253 Neb. 535, 571 
N.W.2d 317 (1997).  

[42-45] We see little reason to distinguish between the diversion 
of a corporate opportunity and any other jointly executed breach of 
fiduciary duty in determining whether defendants are jointly liable 
for damages resulting from the breach. There would be no sound 
basis in logic or public policy for concluding that defendants are 
not jointly liable for diverting a corporate opportunity, yet jointly
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liable for theft or mismanagement. Such a distinction, while con
ceivable, would be based in a technical understanding of equitable 
relief. But technicalities are not favorites of law or equity; courts 
relish them as instruments to prevent injustice, not to defeat jus
tice. Miller v. School Dist. No. 69, 208 Neb. 290, 303 N.W.2d 483 
(1981). Equity looks through forms to substance; thus, a court of 
equity goes to the root of the matter and is not deterred by forms.  
Dillon Tire, Inc. v. Fifer, 256 Neb. 147, 589 N.W.2d 137 (1999); 
Hall v. Hall, 238 Neb. 686, 472 N.W.2d 217 (1991). Where the 
defendants have acted jointly to breach their fiduciary duties, the 
risk that any one defendant will be unable to satisfy his or her pro
portion of liability should be borne by the other wrongdoers, not 
the wronged party. Equity will always strive to do complete jus
tice. State ex rel. Beck v. Associates Discount Corp., 162 Neb. 683, 
77 N.W.2d 215 (1956). The controlling objective is to make the 
plaintiff whole. Cf., Capital Investors v. Executors of Morrison's 
Estate, 800 F.2d 424 (4th Cir. 1986); Seaboard Industries, Inc. v.  
Monaco, 442 Pa. 256, 276 A.2d 305 (1971); Barnes v. Eastern & 
Western Lbr Co., 205 Or. 553, 287 P.2d 929 (1955).  

The district court did not err in holding the appellants to be 
jointly and severally liable, with respect to either misappropria
tion from Varsity Investments or usurping the corporate opportu
nity of Varsity West. The appellants' third assignment of error is 
without merit.  

TRIEWEILER'S DAMAGES 

As previously noted, the court entered a total judgment in favor 
of Trieweiler, in an individual capacity, in the amount of $105,759.  
The appellants claim that if damages were to be awarded, the court 
erred in awarding those damages individually to Trieweiler, as 
opposed to Varsity Investments, the interests of which Trieweiler 
represents in this derivative proceeding. We note that Trieweiler's 
brief does not appear to take issue with this assignment of error, at 
least with respect to the "forced distribution" of the corporation's 
recovery from the appellants. Nonetheless, in the absence of an 
express concession by Trieweiler, we must explain our reasoning 
with respect to this assignment of error.  

[46] The appellants correctly state that in a derivative proceed
ing, the plaintiff acts in a representative capacity for the corpora
tion, and any recovery is obtained in the name of the corporation.
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See Meyerson v. Coopers & Lybrand, 233 Neb. 758, 448 N.W.2d 
129 (1989). See, generally, 13 William Meade Fletcher et al., 
Fletcher Cyclopedia of the Law of Private Corporations § 6028 
(perm. ed., rev. vol. 1995). It is only where the injury to the plain
tiff's stock is peculiar to him or her alone, such as in an action 
based on a contract to which the shareholder is a party, or on a 
fraud affecting him or her directly, and does not fall alike upon 
other shareholders, that the shareholder may recover as an indi
vidual. Meyerson, supra.  

The court, before entering judgment, recognized these general 
principles. The court stated that "[a]n award in favor of Varsity 
Investments, Inc. and against ... Campagna for misappropriation 
and . . . Sears for breach of fiduciary duty, jointly and severally, 
in the amount of $168,000.00 would be proper." But the court 
went on to state: 

However, under the circumstances, due to the efforts that ...  
Trieweiler had to go to take [sic] to establish these claims 
and because he is the only shareholder not involved in the 
wrongdoing shown by the evidence in these actions, an 
award of $105,759.00 in favor of ... Trieweiler should be 
entered. This award ought to be paid directly to and/or col
lected for the benefit of . .. Trieweiler without regard to the 
interests of the two remaining shareholders . .. and without 
regard to the claims of any other persons or entities. This 
sum includes [Trieweiler's] claim as a 30% shareholder to 
the Varsity Sports assets misappropriated by Campagna of 
$168,000.00; and to his $16,000.00 individual claim at 
Varsity Sports; and to his interest in the proceeds of the two 
sales - $12,633.75 and $26,725.25 

This court has, in the past, recognized that an action raising a 
derivative claim may, in the case of a closely held corporation, be 
treated as a direct action for purposes of recovering damages. See 
Anderson v. Clemens Mobile Homes, 214 Neb. 283, 333 N.W.2d 
900 (1983). In Anderson, we concluded that the trial court had 
not erred in permitting a minority shareholder a direct recovery 
from the majority shareholder whom the court found to have mis
appropriated funds from the corporation. See id.  

But in Anderson, we did not completely set forth our reasons 
for that conclusion, or establish any criteria for determining when,

982



TRIEWEILER v. SEARS 983 

Cite as 268 Neb. 952 

in a case involving a closely held corporation, a direct recovery 
might be within the court's discretion. The American Law 
Institute (ALI), however, has promulgated a rule for such circum
stances that we find to be persuasive: 

In the case of a closely held corporation . . . the court in its 
discretion may treat an action raising derivative claims as a 
direct action, exempt it from those restrictions and defenses 
applicable only to derivative actions, and order an individ
ual recovery, if it finds that to do so will not (i) unfairly 
expose the corporation or defendants to a multiplicity of 
actions, (ii) materially prejudice the interests of creditors of 
the corporation, or (iii) interfere with a fair distribution of 
the recovery among all interested parties.  

2 American Law Institute, Principles of Corporate Governance: 
Analysis and Recommendations § 7.01(d) at 17 (1994).  

The ALI rule was, when proposed, a consolidation of decisions 
generally holding that the special case of a closely held corpora
tion justifies an exception to the general rule that only a derivative 
action may be used to seek redress of corporate injuries. See id.  
The basis for this reasoning is that a closely held corporation may 
be treated, in effect, as an incorporated partnership, and a signifi
cant difference in legal treatment is unwarranted, as the concept 
of a corporate injury that is distinct from any injury to the share
holders approaches the fictional in the case of a firm with only a 
handful of shareholders. Id.  

[47] Since its promulgation by the ALI, § 7.01(d) has been 
adopted by a number of courts. See, e.g., Mynatt v. Collis, 274 
Kan. 850, 57 P.3d 513 (2002); Aurora Credit Services v. Liberty 
West, 970 P.2d 1273 (Utah 1998); Barth v. Barth, 659 N.E.2d 559 
(Ind. 1995); Derouen v. Murray, 604 So. 2d 1086 (Miss. 1992); 
Schumacher v. Schumacher, 469 N.W.2d 793 (N.D. 1991).  
Likewise, we conclude that these principles are helpful to our 
analysis of the instant case. We hold that in the case of a closely 
held corporation, a court in its discretion may permit an individ
ual recovery to the plaintiff in an action raising derivative claims, 
if it finds that to do so will not unfairly expose the corporation or 
defendants to a multiplicity of actions, materially prejudice the 
interests of creditors of the corporation, or interfere with a fair 
distribution of the recovery among all interested persons.
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Applying those principles to the instant case, we conclude, on 
our de novo review, that those criteria are met in this case and 
that the district court did not err in permitting Trieweiler an indi
vidual recovery against the appellants. There is no indication in 
the record that permitting Trieweiler a direct recovery will lead 
to a multiplicity of actions or interfere with a fair distribution of 
any recovery from the appellants. Nor does the record suggest 
that there are creditors of the corporation whose interests will be 
prejudiced by Trieweiler's recovery, as the debts evidenced in 
the record were paid from the proceeds of the sales of the 
Varsity Sports Cafd and Varsity West. Consequently, the court 
acted within its discretion in permitting Trieweiler an individual 
recovery.  

The appellants are, however, correct in arguing that the court 
erred in awarding Trieweiler $16,000 for "unpaid wages." 
Trieweiler's operative petitions do not seek recovery for any 
unpaid wages. Evidence was presented as to the value of services 
Trieweiler rendered to the corporation during construction and 
startup, but that evidence was not intended to support a claim for 
unpaid wages, as the following colloquy demonstrates: 

[Trieweiler's counsel]. Did you - did you keep track of 
the value of the services that you provided during the con
struction and start-up of the Varsity Sports Cafe on 302 
South I Ith Street? 

[Trieweiler]. Yes, I did.  
[Trieweiler's counsel]. And what did you determine the 

value of those services to be? 
[Appellants' counsel]. Objection, no foundation, irrelevant.  
THE COURT. Is there a suit for lost wages or the value of 

work performed? 
[Appellants' counsel]. I think it goes to consideration for 

the stock.  
THE COURT. Okay.  

As previously noted, a party will not be permitted to plead one 
cause of action and upon trial rely upon proof establishing 
another. Abdullah v. Nebraska Dept. of Corr Servs., 246 Neb.  
109, 517 N.W.2d 108 (1994). Proof must correspond with the 
allegations in the pleadings, and relief cannot be granted upon 
proof of a cause substantially different from the case made in the
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pleadings. Id. Based upon these principles, we conclude that the 
court erred in awarding Trieweiler damages for unpaid wages.  
The court's judgment will be modified to remove that award.  

EVIDENCE OF DAMAGES 
The appellants present several overlapping arguments with 

respect to Trieweiler's evidence of damages. Much of this argu
mentation rests on the appellants' contention that the testimony 
of Trieweiler's expert witness, Anderson, was without sufficient 
foundation, and that issue will form the core of this section of our 
analysis. First, however, we will dispose of some of the appel
lants' other contentions.  

The appellants first argue that Trieweiler's case should have 
failed because he failed to present sufficient evidence of lost 
profits. The appellants argue that since Trieweiler failed to pre
sent evidence of net profits, there was not enough evidence to 
support an award of damages. See, e.g., Pribil v. Koinzan, 266 
Neb. 222, 665 N.W.2d 567 (2003); Home Pride Foods v.  
Johnson, 262 Neb. 701, 634 N.W.2d 774 (2001); World Radio 
Labs. v. Coopers & Lybrand, 251 Neb. 261, 557 N.W.2d 1 
(1996); Katskee v. Nevada Bob's Golf of Neb., 238 Neb. 654, 
472 N.W.2d 372 (1991). In a related argument, the appellants 
contend that Trieweiler was required to present evidence of the 
corporate tax liability that would have been incurred had the 
corporation actually received the assets that the court found had 
been misappropriated.  

These arguments, however, are premised on a misunderstand
ing of the basis of Trieweiler's lawsuit. Trieweiler brought a deriv
ative action on behalf of the corporation, and the corporation's 
recovery from the appellants is not based on lost or prospective 
profits. See Pribil, supra (explaining distinction between present 
and prospective damages). In Home Pride Foods, supra, for 
instance, the plaintiff sought to recover for revenues that it 
allegedly would have earned had the defendant not acquired the 
plaintiff's secret customer list. Compare, also, World Radio Labs., 
supra; Katskee, supra. In this case, however, the plaintiff sought 
to recover for revenues that actually were earned, but allegedly 
misappropriated; the corporation is entitled to recover assets that 
were misappropriated from it because of the appellants' breaches
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of their respective fiduciary duties. In other words, the plaintiff's 
recovery is measured by the value of the assets that were misap
propriated. Evidence of the value of the misappropriated assets 
was all that Trieweiler was required to present to support his claim 
for damages.  

[48] The appellants also argue that in assessing damages for the 
diversion of the Varsity West corporate opportunity, the court 
erred in failing to consider that Jeff Sears received 39 percent of 
the net proceeds of the Varsity West sale and that "[n]either 
Trieweiler nor Varsity [Investments] had any claim against the 
proceeds received by Jeff Sears." Brief for appellant Sears at 27.  
This assertion is pointedly incorrect. The corporate opportunity 
doctrine rests on the assumption that a business opportunity may 
"belong" to a corporation. If a director of the corporation 
breaches his or her fiduciary duty to the corporation to usurp that 
opportunity, the corporation is entitled to recover for that loss.  
See, generally, Electronic Development Co. v. Robson, 148 Neb.  
526, 28 N.W.2d 130 (1947). The fact that the proceeds from the 
usurpation may have ended up in the hands of an innocent party 
does not defeat the corporation's right to recover from those 
whose breaches of fiduciary duty occasioned the loss.  

Stated more simply, the fact that a director stole valuable 
assets from a corporation and gave those assets to a presumably 
innocent third party does not change the fact that the assets prop
erly belonged to the corporation in the first place and that the 
corporation should be compensated for the theft by the wrong
doer. A gratuitous transfer of unlawfully obtained property does 
not defeat the victim's right to recover its losses. Consequently, 
Varsity Investments may recover the value of any corporate 
opportunity that was diverted from it, regardless of who else may 
have profited. See Anderson v. Bellino, 265 Neb. 577, 658 
N.W.2d 645 (2003) (director ordered to pay "expenses" of new 
corporation, such as salary to wife and sponsorship of son's rac
ing team, that would not have been incurred had director not 
usurped corporate opportunity from former corporation).  

Underlying most of the appellants' argument on damages, 
however, is the appellants' contention that Anderson's expert 
testimony lacked foundation and should not have been relied 
upon by the district court. It is unclear whether the appellants'
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contention is directed at the admissibility of Anderson's testi
mony, the weight it should have been given, or both. We assume 
that the appellants are arguing that the testimony should have 
been neither admitted nor found credible.  

The appellants' arguments are again undermined by their fail
ure to distinguish the circumstances of the instant case from cases 
involving lost profits or other types of prospective damages. See 
Pribil v. Koinzan, 266 Neb. 222, 665 N.W.2d 567 (2003). We have 
held in those cases that the trier of fact "is to award such damages 
only where the evidence shows that the future earnings . . . for 
which recovery is sought are 'reasonably certain' to occur." 
(Emphasis supplied.) Id. at 228, 665 N.W.2d at 573. This is not 
such a case.  

Furthermore, the appellants appear to assume that Trieweiler 
bore the entire burden of proof in this proceeding. However, as 
previously stated, an officer or director of a corporation occupies 
a fiduciary relation toward the corporation and its stockholders 
and is treated by the courts as a trustee. Woodward v. Andersen, 
261 Neb. 980, 627 N.W.2d 742 (2001). Although the burden of 
proof is ordinarily upon the party seeking an accounting to sustain 
the accounting, when another person is in control of the books 
and has managed the business, that other person is in the position 
of a trustee and must make a proper accounting. Id. Here, the evi
dence establishes that Campagna had control of the books of the 
corporation and managed the business and that Sears had a duty 
to examine Campagna's conduct; it was the appellants' burden to 
account for the corporation's revenues and the disposition of its 
assets. See, Anderson v. Clemens Mobile Homes, 214 Neb. 283, 
333 N.W.2d 900 (1983); Howell v. Poff, 122 Neb. 793, 241 N.W.  
548 (1932).  

The appellants failed in that burden. The primary purpose of 
Anderson's testimony was to establish that the records retained 
by Varsity Investments were incomplete. The district court found 
Anderson's testimony persuasive on that point and stated: 

A presumption that the missing, lost or destroyed records 
contained information helpful to [Trieweiler] and damaging 
to each of the [appelliants, arises by virtue of the failure of 
[the appellants] to maintain complete books and records of 
the Corporation, including daily sales sheets, when on notice
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of the claims involved in these actions; and by virtue of 
the failure of [the appellants] to make and keep books and 
records of the Corporation during its operation of the Varsity 
Sports Caf6.  

[49] The district court's reasoning is supported by the rule of 
spoliation, or intentional destruction of evidence. See State v.  
Davlin, 263 Neb. 283, 639 N.W.2d 631 (2002). When inten
tional destruction of evidence is established, the fact finder may 
draw the inference that the evidence destroyed was unfavorable 
to the party responsible for its destruction. Id., citing State v.  
Langlet, 283 N.W.2d 330 (Iowa 1979). The instant case does not 
present a clear case of spoliation, since the record does not 
clearly establish that Varsity Investments kept financial records 
that Campagna later intentionally destroyed, although there is 
some evidence in the record to suggest that. But the adverse 
inference drawn from the destruction of evidence is predicated 
on bad conduct. Davlin, supra, citing U.S. v. Wise, 221 F.3d 140 
(5th Cir. 2000). Intentional destruction is said to indicate fraud 
and a desire to suppress the truth. See Davlin, supra, citing 
Jackson v. State, 791 So. 2d 830 (Miss. 2001).  

Here, the record does not clearly establish intentional destruc
tion of financial records. But it does establish an intentional breach 
of a fiduciary duty to maintain such records, which also may be 
indicative of fraud and a desire to suppress the truth, particularly 
when, as the district court noted, adequate financial records were 
not maintained despite notice of Trieweiler's claims against the 
appellants. "'Such seemingly careless concern for records at a 
time when they were being requested ... would clearly support the 
inference that the information contained therein would be harmful 
to the defendants.'" Yoffe v. United States, 153 F.2d 570, 574 (1st 
Cir. 1946).  

It is with these presumptions in mind that we turn to the grava
men of the appellants' complaint: Anderson's testimony did not 
establish that Campagna misappropriated money, or what 
amounts of money were missing. As the district court stated, "[a]t 
this juncture, no one, other than Campagna can ever know, or 
ascertain with precision, the extent to which funds were diverted 
from this business." That appears to be exactly the point upon 
which the appellants are relying.
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Nonetheless, we conclude that Anderson's testimony and his 
attempt to reconstruct Varsity Investments' finances from frag
mentary records are sufficiently reliable to establish that the 
appellants have failed to account for revenue that was earned by 
the corporation. In particular, Anderson's comparison of Varsity 
Investments' tax returns with the (accidentally) available com
puter records showed net sales for which no accounting was 
made. Anderson compared daily sales calculations with regular 
bank deposits and concluded that sales significantly exceeded 
deposits; no other accounting was made of that revenue. As the 
court noted, and our statement of facts reflects, Campagna failed 
to explain either much of this revenue or deposits into his per
sonal bank accounts, and the court found the explanations he did 
offer to be contradictory and unpersuasive. See Drew v. Walkup, 
240 Neb. 946, 486 N.W.2d 187 (1992) (on de novo review, appel
late court may consider that trial court heard and saw witnesses 
and found one version of facts more credible than another).  

The appellants' complaints about specific items that they claim 
Anderson should have considered disregard this simple fact: It 
was the appellants' burden to account for corporate revenues, and 
Anderson's testimony was not required to establish to the penny 
how much money was earned and where it ended up--rather, 
once Anderson established with reasonable certainty that the cor
poration's records were incomplete, it was the appellants' burden 
to make a proper accounting to the shareholders.  

Furthermore, while the appellants complain about Anderson's 
testimony, they offered no expert testimony of their own to explain 
their view of the evidence or to provide an alternative means of 
evaluating the record. While the appellants find fault with detailed 
aspects of Anderson's testimony, they did not present any expert 
testimony of their own to support their assertion that Anderson's 
methodology was unreliable. Anderson's testimony, whatever its 
faults, was the only instrument made available to the district court 
or to this court to assist us in navigating through and making sense 
of thousands of pages of testimony and evidence.  

[50] Anderson conceded that his analysis would have been 
more complete and precise had certain types of financial records 
been available to him. But this imprecision was necessitated by 
the wrongful conduct of the appellants.
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"[A] defendant whose wrongful conduct has rendered dif
ficult the ascertainment of the precise damages suffered 
by the plaintiff, is not entitled to complain that they can
not be measured with the same exactness and precision as 
would otherwise be possible. . . . The wrongdoer should 
bear the risk of uncertainty that his [or her] own conduct 
has created." 

Lakota Girl Scout C., Inc. v. Havey Fund-Rais. Man., Inc., 519 
F.2d 634, 643 (8th Cir. 1975), quoting Autowest, Inc. v. Peugeot, 
Inc., 434 F.2d 556 (2d Cir. 1970). See, also, C&B Sales & Service, 
Inc. v. McDonald, 177 F.3d 384 (5th Cir. 1999); Marquis Theatre 
Corp. v. Condado Mini Cinema, 846 F.2d 86 (1st Cir. 1988), cit
ing Knightsbridge Marketing v. Promociones Y Proyectos, 728 
F.2d 572 (1st Cir. 1984); Wolf v. Rand, 258 A.D.2d 401, 685 
N.YS.2d 708 (1999). In addressing a similar situation, the Wolf 
court found 

no basis to disturb the court's methodology for establishing 
the diverted profits . . . . Since the breach of fiduciary duty 
was proved, the court may be accorded significant leeway 
in ascertaining a fair approximation of the loss . .. as con
trasted with the more precise, compensatory, standard of a 
contract or tort case . .. so long as the court's methodology 
and findings are supported by inferences within the range 
of permissibility . . . which is the case herein. After all, 
"[w]hen a difficulty faced in calculating damages is attrib
utable to the defendant's misconduct, some uncertainty 
may be tolerated." 

(Citations omitted.) 258 A.D.2d at 402-03, 685 N.Y.S.2d at 710, 
quoting Whitney v. Citibank, N.A., 782 F.2d 1106 (2d Cir. 1986).  

Anderson's testimony established that Varsity Investments' rev
enue had been underreported and that the disposition of that 
income was not reflected in Varsity Investments' financial records.  
The appellants contend that Anderson did not consider other fac
tors that "could effect [sic] profitability of the bar operation such 
as competition, casinos, employee theft, labor costs, costs of goods 
sold, rent and other factors." Brief for appellant Sears at 31. In fact, 
Anderson did consider many of these factors, as his calculations 
included overhead expenses as reported on Varsity Investments'

990



TRIEWEILER v. SEARS 991 

Cite as 268 Neb. 952 

tax returns. There is also some irony in charging Anderson with 
overlooking the possibility of "employee theft," given the basis of 
these proceedings.  

But beyond that, once Anderson established that corporate 
revenues were missing, it was the appellants' burden to account 
for that income, not Trieweiler's, and certainly not Anderson's.  
In other words, while Trieweiler presented evidence, through 
Anderson, to approximate corporate revenues, the burden of 
approximating costs, and accounting for profits, belonged to 
the appellants. See C&B Sales & Service, Inc., supra. See, also, 
Demoulas v. Demoulas Super Markets, Inc., 424 Mass. 501, 
677 N.E.2d 159 (1997) (wrongdoer responsible for asserting 
and proving defense of tax deductions). Absent such evidence, 
we cannot say the district court erred in finding Anderson's cal
culations of Varsity Investments' lost revenues to be credible 
and persuasive. As the district court stated, "[firom the evi
dence adduced, one could only conclude that substantial funds 
were siphoned off from the business, and not reported in any 
medium . . . ." 

We conclude that the appellants' arguments with respect to evi
dence of damages are without merit. Trieweiler presented credi
ble evidence to establish that corporate revenues were unreported 
and missing. The appellants had the burden to account for those 
revenues. They failed to meet that burden, particularly given that 
their breaches of fiduciary duty deprived Trieweiler, Anderson, 
and the court of the financial records that should have been avail
able. Although Anderson's reconstruction of Varsity Investments' 
finances was admittedly imprecise, that imprecision was occa
sioned by the appellants, and it is they who should bear its risk.  
The district court did not err in presuming that the financial 
records the appellants should have been able to produce, but did 
not, would have contained information unfavorable to the appel
lants' position in this case.  

Consequently, although the record does not allow calculation 
of Varsity Investments' losses to the penny, the law does not 
require such specificity. See C&B Sales & Service, Inc. v.  
McDonald, 177 F.3d 384 (5th Cir. 1999). Anderson's testimony 
provided an approximation of Varsity Investments' damages that
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was reasonable given the circumstances. See id. The appellants' 
assignment of error to the contrary is without merit.  

CORPORATE OPPORTUNITY 
The appellants claim that Varsity West was not a corporate 

opportunity of Varsity Investments. First, the appellants argue that 
they acted in good faith and did not harm Varsity Investments.  
Second, the appellants argue that Varsity Investments was not 
financially able to pursue the Varsity West venture. We address 
each argument in turn.  

[51,52] The general rule is that a director or other corporate 
officer cannot acquire an interest adverse to that of the corpora
tion while acting for the corporation or dealing individually with 
third persons. Anderson v. Bellino, 265 Neb. 577, 658 N.W.2d 
645 (2003); Anderson v. Clemens Mobile Homes, 214 Neb. 283, 
333 N.W.2d 900 (1983). The fiduciary relation is so vital that 
directors are not only prohibited from making profit out of cor
porate contracts, and from dealing with the corporation except 
upon the most open and on the fairest terms, but the rule of 
accountability is so strict that they are not permitted to anticipate 
the corporation in the acquisition of property reasonably neces
sary for carrying out the corporate purposes or conducting the 
corporate business. Bellino, supra.  

[53-55] Consequently, the doctrine of corporate opportunity 
prohibits one who occupies a fiduciary relationship to a corpora
tion from acquiring, in opposition to the corporation, property in 
which the corporation has an interest or tangible expectancy or 
which is essential to its existence. 3 William Meade Fletcher 
et al., Fletcher Cyclopedia of the Law of Private Corporations 
§ 861.10 (perm. ed., rev. vol. 2002 & Cum. Supp. 2004).  
Although officers or directors of a corporation are not necessarily 
precluded from entering into a separate business because it is in 
competition with the corporation, their fiduciary relationship to 
the corporation and its stockholders is such that if they do so they 
must prove that they did so in good faith and did not act in such a 
manner as to cause or contribute to the injury or damage of the 
corporation, or deprive it of business; if they fail in this proof, 
there has been a breach of that fiduciary trust or relationship. Id.  
See Clemons Mobile Homes, supra. Therefore, where a corporate
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opportunity or self-dealing transaction is disclosed to the corpo
ration, but the decision on it is made by self-interested directors, 
the burden is on those who benefit from the venture to prove that 

the decision was fair to the corporation. Demoulas v. Demoulas 

Super Markets, Inc., 424 Mass. 501, 677 N.E.2d 159 (1997).  
[56-58] The appellants argue that Varsity West was not a cor

porate opportunity of Varsity Investments, because they acted in 

good faith and did not injure Varsity Investments. However, these 

arguments are inconsistent with Nebraska law. The test for 

whether an opportunity is corporate is whether the business is one 

of practical advantage to the corporation and fits into and furthers 

an established corporate policy. Bellino, supra; Clemons Mobile 

Homes, supra. Stated another way, this test characterizes an 

opportunity as corporate whenever a fiduciary becomes involved 
in an activity intimately or closely associated with the existing or 

prospective activities of the corporation. If this test is met, usurp

ing that opportunity was necessarily harmful to the corporation.  
When there is presented a business opportunity which the corpo
ration is financially able to undertake and which, by its nature, 
falls into the line of the corporation's business and is of practical 
advantage to it, or is an opportunity in which the corporation has 

an actual or expectant interest, a fiduciary is prohibited from per
mitting his or her self-interest to be brought into conflict with the 

corporation's interest, and may not take the opportunity for him
self or herself. 3 Fletcher, supra, § 861.20.  

The appellants offer no argument, nor would the record sup
port a credible argument, that Varsity West did not fall into 
Varsity Investments' line of business, or would not have been of 

practical advantage to the corporation and fit into and furthered 
established corporate policy. In fact, as found by the district 
court, the record shows that Varsity West was, as a practical mat

ter, almost indistinguishable from Varsity Investments. The two 

businesses advertised jointly. Insurance, payroll services, and 
credit card processing for Varsity West were handled through 
Varsity Investments' existing operations. Business loan proceeds 
were cross-collateralized and shared between the two businesses, 
and Varsity West revenues were used to pay Varsity Investments' 
debts. As found by the district court,
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[t]he two bars were in fact one business enterprise. To rec
ognize a distinction between them, simply because a second 
corporation was subsequently formed whose title matched 
existing lease and license applications, would deny the real
ity of this operation.  

... They were inextricably bound in one enterprise. No 
new capital was invested in Varsity West. The concept of 
the two bars was identical, indeed they were advertised as 
the same venture. The business that was actually conducted 
at Varsity West could not have taken place without the over
sight and sponsorship of Varsity Sports.  

[59] Given the involvement of Varsity Investments in the oper
ation and development of Varsity West, it is difficult to conclude 
that Varsity West was not a corporate opportunity of Varsity 
Investments. "'Obviously, if the corporation['s] funds have been 
involved in financing the opportunity or its facilities or personnel 
have been used in developing the opportunity, the opportunity in 
justice should belong to the corporation.'" Banks v. Bryant, 497 
So. 2d 460, 465 (Ala. 1986). See, also, Demoulas v. Demoulas 
Super Markets, Inc., 424 Mass. 501, 677 N.E.2d 159 (1997); Ault 
v. Soutter, 167 A.D.2d 38, 570 N.Y.S.2d 280 (1991); Billman v.  
State Deposit Corp., 86 Md. App. 1, 585 A.2d 238 (1991); 
Paulman v. Kritzer, 74 Ill. App. 2d 284, 219 N.E.2d 541 (1966), 
affirmed 38 Ill. 2d 101, 230 N.E.2d 262 (1967). See, generally, 3 
William Meade Fletcher et al., Fletcher Cyclopedia of the Law of 
Private Corporations § 861.10 (perm. ed., rev. vol. 2002 & Cum.  
Supp. 2004).  

[60] The intertwining of corporate affairs also undermines the 
appellants' claim that Varsity Investments was financially unable 
to pursue the Varsity West development. If a fiduciary uses cor
porate assets to develop a business opportunity, the fiduciary will 
be estopped from denying that it was a corporate opportunity, 
regardless of the corporation's ability to exploit it. 3 Fletcher, 
supra. See, e.g., Paulman, supra. In short, it is difficult to believe 
that Varsity Investments was financially unable to develop Varsity 
West when, as a practical matter, Varsity Investments did develop 
Varsity West.  

[61] Furthermore, while there is authority for the contention 
that it is immaterial who takes over a corporate opportunity
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where a corporation is insolvent or legally disabled from pursu
ing it, the record in this case does not support the application of 
that authority.  

The rule thus contended for, so far as we have been able to 
find, applies only in case the corporation is actually insolvent 
to such a degree that it cannot carry on business or the cor
poration is legally disqualified from embracing the opportu
nity. Financial inability, unless it amounts to insolvency to 
the point where the corporation is practically or actually 
defunct, is insufficient to warrant application of the rule. We 
do not find, from our search, any authority for applying the 
rule to technical insolvency such as inability to pay current 
bills when due or where mere inability to secure credit pre
vails as appears in this case.  

Electronic Development Co. v. Robson, 148 Neb. 526, 539, 28 
N.W.2d 130, 138 (1947). Accord Nicholson v. Evans, 642 P.2d 
727 (Utah 1982). Corporate financial difficulty short of actual 
insolvency as defined above is inadequate by itself to exonerate 
a fiduciary who appropriates an opportunity. Id. While the record 
in this case shows financial difficulties for Varsity Investments, 
the evidence falls far short of actual insolvency.  

[62] Finally, it is difficult to accept the appellants' claims of 
financial inability when it is not at all clear what the financial con
dition of the corporation would have been had a proper account
ing been made of Varsity Investments' revenues. "The [financial] 
inability of the corporation to take advantage of the opportunity 
because of lack of funds may not be relied upon by directors when 
their own lack of diligence was responsible for the corporation's 
momentary fiscal condition." Daloisio v. Peninsula Land Co., 43 
N.J. Super. 79, 93, 127 A.2d 885, 892 (1956). See, generally, 3 
Fletcher, supra. Given the circumstances discussed in previous 
sections of this opinion, we cannot accept the appellants' com
plaints about the financial condition of the corporation, since that 
condition was itself the result of the appellants' breaches of fidu
ciary duties. See Anderson v. Clemens Mobile Homes, 214 Neb.  
283, 333 N.W.2d 900 (1983).  

For the foregoing reasons, we conclude that Varsity West was a 
corporate opportunity of Varsity Investments that was wrongfully
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usurped by the appellants. The appellants' assignment of error to 
the contrary is without merit.  

ATTORNEY FEES 
[63] Finally, the appellants argue that the district court erred in 

ordering them to pay attorney fees. Attorney fees and expenses 
may be recovered in a civil action only where provided for by 
statute or when a recognized and accepted uniform course of pro
cedure has been to allow recovery of attorney fees. Simon v. City 
of Omaha, 267 Neb. 718, 677 N.W.2d 129 (2004). The only 
bases upon which Trieweiler sought attorney fees, and the only 
bases upon which fees were granted, were found in § 21-2076, 
which provides: 

On termination of the derivative proceeding the court 
may: 

(1) Order the corporation to pay the plaintiff's reasonable 
expenses, including attorney's fees, incurred in the proceed
ing if the court finds that the proceeding has resulted in a 
substantial benefit to the corporation; 

(3) Order a party to pay an opposing party's reasonable 
expenses, including attorney's fees, incurred because of the 
filing of a pleading, motion, or other paper, if the court finds 
that the pleading, motion, or other paper was not well
grounded in fact, after reasonable inquiry, or warranted by 
existing law or a good faith argument for the extension, mod
ification, or reversal of existing law and was interposed for 
an improper purpose, such as to harass or to cause unneces
sary delay or needless increase in the cost of litigation.  

The court found that both of these provisions applied in the 
instant case. However, the district court erred in reaching those 
conclusions.  

[64,65] With respect to § 21-2076(1), we first note that 
because Trieweiler was awarded an individual recovery, there is 
no evidence to suggest that this action resulted in the "substan
tial benefit to the corporation" contemplated by the statute. But, 
even assuming that the proceeding has resulted in a substantial 
benefit to the corporation, the section simply does not authorize 
the court to order payment of fees by the appellants. Rather, it
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states explicitly that fees may be recovered from the corporation.  
It is not within the province of the courts to read a meaning into 
a statute that is not there. Kubicek v. City of Lincoln, 265 Neb.  
521, 658 N.W.2d 291 (2003). The district court erred in conclud
ing that § 21-2076(1) authorized it to order the appellants to pay 
attorney fees.  

[66] Section 21-2076(3), on the other hand, permits the court 
to order a party to pay an opposing party's fees. However, the 
record does not support a finding that Trieweiler incurred fees 
and expenses "because of the filing of a pleading, motion, or 
other paper." Section 21-2076(3) is directed at the conduct of lit
igation, not at the underlying wrongful conduct of the defend
ants, and the court failed to justify a conclusion that the appel
lants' legal strategies in defending this lawsuit were not well 
grounded in fact or warranted by existing law, and were inter
posed for an improper purpose.  

Therefore, we vacate the order of the district court ordering 
the appellants to pay attorney fees.  

CONCLUSION 
The district court judgment finding liability on the part of the 

appellants, and awarding an individual recovery to Trieweiler, is 
supported by the record and is generally affirmed. However, the 
court erred in awarding $16,000 to Trieweiler for unpaid wages, 
and the court's judgment is modified to the limited extent neces
sary to remove that award. The court's order awarding attorney 
fees was in error and is vacated. We pause to note, however, that 
we recognize the difficulties presented by this case, having con
fronted some of them ourselves, and although we have concluded 
that the district court erred in some respects, we take this oppor
tunity to commend the court for its evident consideration and 
overall diligence in presiding over this complex matter.  

AFFIRMED IN PART AS MODIFIED, 

AND IN PART VACATED.
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WRIGHT, J.  
NATURE OF CASE 

The U.S. Court of Appeals for the Eighth Circuit has certified 
the following question to this court: "Is the ten-year statute of 
repose for products liability actions in Neb. Rev. Stat. § 25-224(2) 
(1995), tolled by a person's status as a minor, pursuant to Neb.  
Rev. Stat. § 25-213?" We accepted the certification request.  

FACTS 
In accordance with Neb. Rev. Stat. § 24-221 (Reissue 1995), 

the following facts were provided in the certification request 
from the Eighth Circuit. Andrew Budler was born on October 3, 
1979. On April 3, 1998, he was injured as a result of a rollover 
of the 1991 Pontiac Grand Prix in which he was a passenger.  
Andrew's parents, John Budler and Linda Budler (the Budlers), 
were appointed to act as his coconservators and, upon his death 
on October 10, 2002, as his copersonal representatives.  

The 1991 Pontiac Grand Prix was first sold by General Motors 
Corporation (GMC) on June 24, 1991. On April 2, 2002, the
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Budlers filed a two-count complaint against GMC, alleging a 
strict liability claim and a product liability claim. GMC moved to 
dismiss the suit based upon the 10-year statute of repose found in 
Neb. Rev. Stat. § 25-224(2) (Reissue 1995). (We note that 
§ 25-224 was amended in 2001; however, the certification request 
from the Eighth Circuit refers specifically to § 25-224 (Reissue 
1995).) The Budlers claimed that § 25-224(2) was tolled by Neb.  
Rev. Stat. § 25-213 (Reissue 1995), which provides that a minor 
"shall be entitled to bring such action within the respective times 
limited by this chapter after such disability is removed." In 
essence, they argued that since Andrew was a minor at the time of 
the accident, he would have 4 years from the date he reached the 
age of majority to commence an action against GMC.  

The U.S. District Court for the District of Nebraska concluded 
in Budler v. General Motors Corp., 252 F. Supp. 2d 874 (D. Neb.  
2003), that Andrew's infancy tolled the statute of repose in 
§ 25-224(2). The federal district court opined that the policy rea
sons for allowing the suit to proceed were as strong as those in 
previous Nebraska cases, particularly since Andrew's injuries 
occurred within 10 years after the vehicle was first sold.  

GMC appealed, arguing that the cases relied upon by the fed
eral district court were inapposite and that § 25-213 did not apply 
given the explicit qualifying language in § 25-224(2) that "[n]ot
withstanding subsection (1) of this section or any other statutory 
provision to the contrary," a product liability action must be com
menced within 10 years after the date when the product was first 
sold or leased for use or consumption.  

The Eighth Circuit found no controlling precedent in the deci
sions of this court regarding the certified question and, because 
the answer to the question may be determinative of GMC's 
appeal, certified the question to us.  

ANALYSIS 
We begin our analysis by setting forth the applicable sections 

of Nebraska law. Section 25-213 states in relevant part: 
Except as provided in sections 76-288 to 76-298, if a 

person entitled to bring any action mentioned in this chapter 
... is, at the time the cause of action accrued, within the age 
of twenty years . . . every such person shall be entitled to
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bring such action within the respective times limited by this 
chapter after such disability is removed.  

For purposes of § 25-213, the phrase "within the age of twenty 
years" means until a person turns 21 years of age. See, Brown v.  
Kindred, 259 Neb. 95, 608 N.W.2d 577 (2000); Lawson v. Ford 
Motor Co., 225 Neb. 725, 408 N.W.2d 256 (1987).  

Section 25-224 provided: 
(1) All product liability actions . . . shall be commenced 

within four years next after the date on which the death, 
injury, or damage complained of occurs.  

(2) Notwithstanding subsection (1) of this section or any 
other statutory provision to the contrary, any product liabil
ity action, except one governed by section 2-725, Uniform 
Commercial Code or by subsection (5) of this section, shall 
be commenced within ten years after the date when the 
product which allegedly caused the personal injury, death, or 
damage was first sold or leased for use or consumption.  

(4) Notwithstanding the provisions of subsections (1) and 
(2) of this section, any cause of action or claim which any 
person may have on July 22, 1978, may be brought not later 
than two years following such date.  

This court has considered the effect of § 25-213 on statutes of 
limitation in several cases, but we have not specifically addressed 
the issue presented here. In Sacchi v. Blodig, 215 Neb. 817, 341 
N.W.2d 326 (1983), we examined whether the legal disability of 
insanity tolled the statute of limitations found in the professional 
negligence statute, Neb. Rev. Stat. § 25-222 (Reissue 1995). We 
also considered whether § 25-222 was a statute of unconditional 
repose "so that any cause of action based on professional negli
gence is absolutely barred at the expiration of 10 years from the 
rendition of or failure to render the service which is the basis of 
the action." Sacchi v. Blodig, 215 Neb. at 819, 341 N.W.2d at 
329. Section 25-222 provides in relevant part: "[In no event may 
any action be commenced to recover damages for professional 
negligence .. . more than ten years after the date of rendering or 
failure to render such professional service which provides the 
basis for the cause of action."
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We noted that there had been no amendments to § 25-213 
(Reissue 1979) which excluded professional negligence and that 
"[b]y omitting professional negligence from those excluded situ
ations mentioned in § 25-213, the Legislature has dictated that the 
time limits for commencing an action based on malpractice shall 
not apply to persons under legal disability." Sacchi v. Blodig, 215 
Neb. at 823, 341 N.W.2d at 330.  

In Macku v. Drackett Products Co., 216 Neb. 176, 343 N.W.2d 
58 (1984), we were asked by the U.S. Court of Appeals for the 
Eighth Circuit to determine whether the 2-year statute of limita
tions in § 25-224(4) (Reissue 1979) was tolled by § 25-213 
(Reissue 1979). Amy Macku, a minor, had been injured on 
August 23, 1977, when she drank liquid drain cleaner manufac
tured by Drackett Products Company. Her mother filed a com
plaint in federal district court on May 13, 1981, seeking damages 
for Amy's injuries.  

We held that § 25-213 tolled the time limit of § 25-224(4) for 
prosecution of an infant's cause of action. Macku v. Drackett 
Products Co., supra.  

Existence for a century has made preservation of an infant's 
cause of action an integral part of Nebraska's policy and law 
not casually overlooked or discarded. There must be more 
than silence in the legislation before we can infer an intent 
in § 25-224(4) to extinguish preservation of an infant's 
cause of action protected by § 25-213. To fashion an aboli
tionary intent from the verbal void of § 25-224(4) would be 
truly creative. However, creation is a subject for Genesis and 
not for the Nebraska Reports.  

Macku v. Drackett Products Co., 216 Neb. at 181, 343 N.W.2d 
at 61. Although we held that the limitations found in §§ 25-222 
and 25-224(4) were tolled by § 25-213, we noted that the lan
guage of § 25-224(2) differed from § 25-224(4) in that it con
tained the phrase "[n]otwithstanding . . . any other statutory pro
vision to the contrary." 

In contrast, in Stuart v. American Cyanamid Co., 158 F.3d 622 
(2d Cir. 1998), cert. denied 526 U.S. 1065, 119 S. Ct. 1456, 143 L.  
Ed. 2d 543 (1999), the U.S. Court of Appeals for the Second 
Circuit construed Nebraska law and held that § 25-224(2) (Reissue 
1995) was not tolled by § 25-213 (Reissue 1995). Brian Stuart had
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received a polio vaccination in early 1979, when he was 3 months 
old. Within 30 days, he became permanently paralyzed. Doctors 
told his mother in May 1979 that the condition was caused by a 
vaccine-induced polio infection. His mother filed an action against 
the maker of the vaccine in 1990.  

The Second Circuit stated that a statute of limitations generally 
establishes the time period within which lawsuits may be com
menced after a cause of action has accrued and that, as such, it is 

an affirmative defense, affecting the remedy, but not the 
existence of the underlying right. [Citation omitted.] In con
trast, a statute of repose extinguishes the cause of action, the 
right, after a fixed period of time, usually measured from the 
delivery of the product or completion of work, regardless of 
when the cause of action accrued.  

Stuart v. American Cyanamid Co., 158 F.3d at 627. In concluding 
that the statute of repose is not tolled during a plaintiff's infancy, 
the court stated: 

The statute of repose (which was adopted well after the 
infancy tolling provision was enacted) bars all product lia
bility actions commenced more than ten years after the 
product's sale "[n]otwithstanding . . . [any] other statutory 
provision to the contrary . . . ." [Citation omitted.] In light of 
the unambiguous language of the statute, it is clear that the 
Nebraska [L]egislature did not intend to toll the statute of 
repose during a claimant's infancy.  

Id. at 628-29. See, also, Givens v. Anchor Packing, 237 Neb. 565, 
466 N.W.2d 771 (1991) (§ 25-224(2) can properly be character
ized as statute of repose which prescribes limitations on actions).  

The fundamental rule in construing statutes is that they shall 
be construed in pari materia and from their language as a whole 
to determine the intent of the Legislature. Hoiengs v. County of 
Adams, 254 Neb. 64, 574 N.W.2d 498 (1998). Statutory lan
guage is to be given its plain and ordinary meaning, and an 
appellate court will not resort to interpretation to ascertain the 
meaning of statutory words which are plain, direct, and unam
biguous. Woodhouse Ford v. Laflan, ante p. 722, 687 N.W.2d 
672 (2004). A court must attempt to give effect to all parts of a 
statute, and if it can be avoided, no word, clause, or sentence 
will be rejected as superfluous or meaningless. In re
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Guardianship & Conservatorship of Woltemath, ante p. 33, 680 
N.W.2d 142 (2004). In determining the meaning of a statute, an 
appellate court may conjunctively consider and construe a col
lection of statutes which pertain to a certain subject matter to 
determine the intent of the Legislature, so that different provi
sions are consistent, harmonious, and sensible. See, Governor's 
Policy Research Office v. KN Energy, 264 Neb. 924, 652 N.W.2d 
865 (2002); Hoiengs v. County of Adams, supra.  

Guided by these principles of statutory interpretation, we 
examine § 25-224(2) and (4) because a comparison of these sub
sections is determinative of the question presented. Nebraska law 
has recognized the need to preserve a cause of action belonging to 
one under legal disability, e.g., an infant, since 1867. See Macku 
v. Drackett Products Co., 216 Neb. 176, 343 N.W.2d 58 (1984).  
In Macku, we found nothing in the language of § 25-224(4) 
(Reissue 1979) indicating that its 2-year limitation was given sig
nificance greater than or effect different from any other statute of 
limitations mentioned in chapter 25 of the Nebraska Revised 
Statutes. In concluding that § 25-213 (Reissue 1979) tolled the 
time limit of § 25-224(4), we could not infer an intent to extin
guish the preservation of an infant's cause of action without such 
specific language in § 25-224(4).  

However, there is language in § 25-224(2) (Reissue 1995) that 
expresses the Legislature's intent to override the tolling provision 
of § 25-213 (Reissue 1995). As noted in Hatfield v. Bishop 
Clarkson Memorial Hosp., 701 F.2d 1266, 1272 n.5 (8th Cir.  
1983) (Lay, Chief Judge, dissenting), the "explicit override of 
other provisions in subsection (2) and the absence of such an 
override in subsection (4) is a strong indication that the [L]egis
lature" did not intend that the two subsections would have the 
same result.  

It is evident that § 25-224(2) and (4) are distinguishable. As 
in the professional negligence statute, § 25-222, the Legislature 
did not include a specific override in § 25-224(4). However, the 
Legislature has specifically overridden the infancy tolling pro
vision of § 25-213 by stating that § 25-224(2) applies not
withstanding any other statutory provision to the contrary. Since 
we are required to give effect to all parts of a statute, see In 
re Guardianship & Conservatorship of Woltemath, supra, we
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conclude that the 10-year limitation in § 25-224(2) is not tolled 
by the provisions of § 25-213.  

CONCLUSION 
Our answer to the certified question is that Neb. Rev. Stat.  

§ 25-224(2) (Reissue 1995) is not tolled by a person's status as a 
minor pursuant to Neb. Rev. Stat. § 25-213 (Reissue 1995).  

In accordance with Neb. Rev. Stat. § 24-225 (Reissue 1995), 
this opinion stating the law governing the certified question shall 
be sent by the clerk under the seal of the Nebraska Supreme 
Court to the U.S. Court of Appeals for the Eighth Circuit and to 
the parties.  

JUDGMENT ENTERED.
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