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Tort Claims Act: Appeal and Error. In an appeal from a judgment rendered in an
action brought under the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq.
(Reissue 1996), the factual findings of the trial court will not be disturbed unless
clearly wrong.

__:___.Whether the allegations made by a plaintiff constitute a cause of action
under the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 1996), is
aquestion of law, on which an appellate court has a duty to reach its conclusions inde-
pendent of the conclusions reached by the district court.

Negligence. Whether a legal duty exists for actionable negligence is a question of law
dependent on the facts in a particular situation.

Tort Claims Act: Proof. In order to recover in a negligence action brought pursuant
to the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 1996), a
plaintiff must show a legal duty owed by the defendant to the plaintiff, a breach of
such duty, causation, and damages.

Police Officers and Sheriffs: Probation and Parole: Liability. Law enforcement
officials, including supervising probation officers and, consequently, state and local
governments, generally may not be held liable for failure to protect individual citizens
from harm caused by criminal conduct.

Negligence. There is no duty so to control the conduct of a third person as to prevent
him from causing physical harm to another unless (1) a special relation exists between
the actor and the third person which imposes a duty upon the actor to control the third
person’s conduct or (2) a special relation exists between the actor and the other which
gives to the other a right to protection.

Police Officers and Sheriffs: Probation and Parole: Liability. Liability is estab-
lished if a probation officer has specifically undertaken to protect a particular indi-
vidual and the individual has specifically relied upon the undertaking. Such a duty to
provide police or probation services arises when there is some form of privity—a spe-
cial relationship-—between the probation officer and the victim that sets the victim
apart from the general public and there are explicit assurances of protection that give
rise to reliance on the part of the victim.

Police Officers and Sheriffs: Probation and Parole. More than general reliance is
needed to require a probation officer or police officer to act on behalf of a particular
individual. The plaintiff must specifically act or refrain from acting in such a way as
to exhibit particular reliance upon the actions of the probation officer or police offi-
cer in providing personal protection.

Negligence. One who takes charge of a third person whom he knows or should know
to be likely to cause bodily harm to others if not controlled is under a duty to exercise
reasonable care to control the third person to prevent him from doing such harm.
Probation and Parole. In the absence of additional circurnstances, a supervising
probation officer does not “take charge” of a probationer to the degree necessary to
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create a duty to control every aspect of a probationer’s conduct so as to prevent bod-
ily harm to others.

Appeal from the District Court for Red Willow County:
STEPHEN ILLINGWORTH, Judge. Reversed and remanded with
directions to dismiss.

Don Stenberg, Attorney General, and Melanie J. Whittamore-
Mantzios for appellant.

Maren Lynn Chaloupka, of Chaloupka, Holyoke, Hofmeister,
Snyder & Chaloupka, and Nelson O. Tyrone III, of Garland,
Samuel & Loeb, for appellee.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCORMACK, and
MILLER-LERMAN, JJ.

GERRARD, J.
NATURE OF CASE

DaNell Bartunek was assaulted in her home by George
Andrew Piper, her former boyfriend, who was a convicted felon
on probation at the time of the assault. Bartunek sued the State
for failing to properly supervise Piper’s behavior and was
awarded damages in the sum of $300,000 by the district court.
The dispositive question presented in this appeal is what duty is
owed by the State to protect individual citizens from harm
caused by the criminal conduct of probationers the State is
charged with supervising.

BACKGROUND

Piper was convicted in 1997, pursuant to a no contest plea, of
possession of burglary tools and criminal trespass, and placed
by the district court on intensive supervision probation (ISP).
ISP was created in 1990 to relieve prison overcrowding by using
electronic monitoring to supervise probationers in the commu-
nity. ISP is intended for those who do not need incarceration, but
are not suitable for traditional probation. ISP officers have more
frequent contact with the probationers assigned to them and are
on call 24 hours a day via pager.

After his release from jail, Piper lived with Bartunek and her
two children from a prior relationship. Piper and Bartunek met
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with Fred Snowardt, the ISP officer to whom Piper was assigned,
in order to establish and review the terms of Piper’s electronic
monitoring program. Piper’s order of probation set forth several
requirements, including that he refrain from unlawful, disorderly,
injurious, or vicious acts; be employed or seek employment;
refrain from using alcohol; and attend Alcoholics or Narcotics
Anonymous meetings. Piper went to live with Bartunek at her
residence in McCook, Nebraska, after his release from jail on
May 22, 1997. An electronic monitoring system was installed at
Bartunek’s residence, and Piper’s ankle bracelet was attached. In
essence, Piper was placed on an in-house curfew, and the elec-
tronic monitoring system was intended to help enforce the terms
of the curfew.

Piper did not fully comply with the terms of his ISP. Initially,
Piper failed to comply with Snowardt’s requirement that Piper
produce copies of 40 completed job applications per week. Piper
did not regularly attend Alcoholics or Narcotics Anonymous
meetings, and there was evidence suggesting that when Piper
was released from the in-house curfew to seek employment,
Piper did not go where he was supposed to go. However, Piper
did obtain employment and passed the alcohol and drug tests
that were administered. Snowardt did not seek to have Piper’s
ISP revoked.

In June 1997, Bartunek took her children and went to spend
the weekend with her father in Trenton, Nebraska. Bartunek
observed that one of her sons was bruised around the buttocks
and lower back, and Piper had previously told Bartunek that he
had spanked the child. Bartunek decided to break off her rela-
tionship with Piper, based on that incident and other instances in
which Piper had been physically aggressive with Bartunek, par-
ticularly in demanding that Bartunek have sex with him. Later,
Bartunek reported the spanking incident to the McCook Police
Department; a citation was issued for child abuse, but the county
attorney did not prosecute the matter.

On June 16, 1997, Bartunek and her father asked Piper to
move out of her residence. Piper called Snowardt, who came to
Bartunek’s residence that evening and told Bartunek that it
would be better if Piper moved the following day, because of the
difficulty of moving the electronic monitoring equipment that
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had been installed at Bartunek’s residence. Bartunek and the
children went to stay with Bartunek’s father, but Snowardt ulti-
mately managed to move Piper from the residence that evening.

Bartunek later reported to Snowardt that after Piper left the
residence, her rent money was missing. Snowardt did not pursue
the matter and, at trial, did not recall the incident. Nor did
Snowardt report the allegation of child abuse to the district court.
Piper continued to contact and harass Bartunek. Snowardt told
Piper to stop contacting Bartunek. Piper did not comply, and for
a time, Snowardt did not pursue the matter. After Bartunek’s
father reported that Piper had left a note on Bartunek’s car, on
July 21, 1997, Snowardt again told Piper to stop harassing
Bartunek. Snowardt did not notify the court. On July 25, Piper
confronted Bartunek outside her children’s daycare center and
threatened Bartunek because Piper’s note had been given to
Snowardt. Snowardt again told Piper to stay away from Bartunek
and again failed to notify the court.

On August 15, 1997, Piper came to Bartunek’s house and
demanded a ride to a local store. Bartunek complied and testi-
fied that Piper had been drinking. That evening, Piper missed his
in-house curfew. Snowardt was notified and telephoned
Bartunek’s father and Bartunek. Snowardt also notified the
McCook Police Department and directed them to detain Piper.
An officer of the McCook Police Department was dispatched to
Bartunek’s residence. The officer helped Bartunek secure the
premises and searched the premises, finding nothing.

Close to midnight, Bartunek heard a noise in the basement and
called police; officers were dispatched. Moments later, Piper
came into the bedroom, naked except for his socks, and displayed
a carving knife that he had taken from Bartunek’s kitchen. Piper
and Bartunek fought, and Piper attempted to rape Bartunek. Two
officers of the McCook Police Department then arrived, broke
into the house after they heard screaming, and subdued and
arrested Piper. Piper was charged with and convicted of burglary,
attempted first degree sexual assault, use of a deadly weapon to
commit a felony, second degree assault, being a felon in posses-
sion of a deadly weapon, and resisting arrest.

After compliance with the presentment requirements of the
State Tort Claims Act, Bartunek filed an action in the district
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court seeking damages for the alleged negligence of the State in
its supervision of Piper. Specifically, Bartunek alleged that her
injuries from the sexual assault were proximately caused by the
State’s failure to revoke Piper’s ISP when Piper failed to comply
with its terms, and its failure to protect Bartunek from Piper’s
threats, particularly after Piper missed his in-house curfew. The
State denied Bartunek’s allegations and affirmatively alleged the
defenses of sovereign immunity for a discretionary function,
judicial or quasi-judicial immunity, contributory negligence,
assumption of the risk, and failure to mitigate damages.

After trial, the district court made factual findings generally
consistent with the facts recited above. The court found that
Bartunek suffers from posttraumatic stress disorder as a result of
the attack. The court found that Snowardt was negligent in his
supervision of Piper and in his failure to protect Bartunek from
Piper, primarily based on Snowardt’s failure to seek revocation
of Piper’s ISP after Piper’s repeated violations of its terms. The
court rejected the State’s affirmative defenses and entered judg-
ment for Bartunek in the amount of $300,000.

ASSIGNMENTS OF ERROR

The State assigns, as consolidated, that the district court erred
in finding that (1) the State was not entitled to sovereign immu-
nity based upon derivative judicial immunity, (2) Snowardt was
negligent in his supervision of Piper, (3) the State owed a duty
to Bartunek, (4) the State failed to meet its burden of proof as to
the affirmative defenses of contributory negligence and assump-
tion of the risk, and (5) Bartunek suffered $300,000 in damages.

STANDARD OF REVIEW

[1-3] In an appeal from a judgment rendered in an action
brought under the State Tort Claims Act, Neb. Rev. Stat.
§ 81-8,209 et seq. (Reissue 1996), the factual findings of the
trial court will not be disturbed unless clearly wrong. See
Sharkey v. Board of Regents, 260 Neb. 166, 615 N.W.2d 889
(2000). However, whether the allegations made by a plaintiff
constitute a cause of action under the State Tort Claims Act is
a question of law, on which an appellate court has a duty to
reach its conclusions independent of the conclusions reached
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by the district court. See Blitzkie v. State, 241 Neb. 759, 491
N.W.2d 42 (1992). Whether a legal duty exists for actionable
negligence is a question of law dependent on the facts in a par-
ticular situation. Fuhrman v. State, 265 Neb. 176, 655 N.-W.2d
866 (2003).

ANALYSIS

[4] The first and only issue that is necessary for us to address
is whether a special relationship existed which gave rise to a spe-
cific duty on the part of the State to protect Bartunek from Piper.
In order to recover in a negligence action brought pursuant to the
State Tort Claims Act, a plaintiff must show a legal duty owed by
the defendant to the plaintiff, a breach of such duty, causation,
and damages. /d. The threshold question is whether Bartunek has
proved the existence of facts sufficient to establish that the
State’s probation officer owed a special duty to protect Bartunek
from harm caused by Piper’s criminal conduct. See Hamilton v.
City of Omaha, 243 Neb. 253, 498 N.W.2d 555 (1993).

[5,6] Law enforcement officials, including supervising proba-
tion officers and, consequently, state and local governments, gen-
erally may not be held liable for failure to protect individual citi-
zens from harm caused by criminal conduct. See id. However, we
have adopted Restatement (Second) of Torts § 315 at 122 (1965),
which provides:

There is no duty so to control the conduct of a third per-
son as to prevent him from causing physical harm to another
unless

(a) a special relation exists between the actor and the third
person which imposes a duty upon the actor to control the
third person’s conduct, or

(b) a special relation exists between the actor and the
other which gives to the other a right to protection.

See, Popple v. Rose, 254 Neb. 1, 573 N.W.2d 765 (1998);
Hamilton, supra. Comment c. to § 315 of the Restatement further
provides that the relations between the actor and a third person
which require the actor to control the third person’s conduct are
stated in §§ 316 through 319. See Popple, supra. Bartunek relies
on both § 315(a) and (b).
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SPECIAL RELATIONSHIP BETWEEN PROBATION
OFFICER AND VIcTIM—§ 315(b)
[7] Section 315(b) has been considered and applied by this
court. We have stated that

[1]iability is established if police have specifically under-
taken to protect a particular individual and the individual has
specifically relied upon the undertaking. Morgan v. District
of Columbia, 468 A.2d 1306 (D.C. 1983). Such a duty to
provide police services arises when there is some form of
privity—a “special relationship”—between the police
department and the victim that sets the victim apart from the
general public and there are explicit assurances of protection

that give rise to reliance on the part of the victim.

We recognize that there are situations that provide excep-
tions to the no-duty rule: (1) where individuals who have
aided law enforcement as informers or witnesses are to be
protected or (2) where the police have expressly promised to
protect specific individuals from precise harm. These two
situations were discussed at length in Morgan. The court in

* Morgan recognized that a special relationship undoubtedly
exists where an individual assists law enforcement officials
in the performance of their duties.

Brandon v. County of Richardson, 252 Neb. 839, 843-44, 566

N.w.2d 776, 780 (1997). Accord Brandon v. County of

Richardson, 261 Neb. 636, 624 N.W.2d 604 (2001).
“[A] special relationship does not come into being simply
because an individual requests assistance from the police.
... Otherwise, a police officer’s general duty to the public
inevitably would narrow to a special duty to protect each
and every person who files a complaint with the depart-
ment and attaches a request for help. . . .

“Nor is the situation changed when the police gratu-
itously promise to provide protection. . . . A promise to act
adds nothing to the obligation law enforcement officers
have already assumed as members of a police force guided
exclusively by the public interest. . . .

“Between these boundaries are circumstances where the
police do not benefit from a citizen’s aid but nevertheless
affirmatively act to protect a specific individual or a specific
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group of individuals from harm, in such a way as to engen-
der particularized and justifiable reliance.”
Hamilton v. City of Omaha, 243 Neb. 253, 260, 498 N.W.2d 555,
560-61 (1993), quoting Morgan v. District of Columbia, 468
A.2d 1306 (D.C. 1983). The same principles generally apply to
supervising probation officers.

[8] Furthermore, more than general reliance is needed to
require the probation officer or police officer to act on behalf of a
particular individual. The plaintiff must specifically act or refrain
from acting in such a way as to exhibit particular reliance upon
the actions of the probation officer or police officer in providing
personal protection. Liability may be established, therefore, if the
probation officer or police have specifically undertaken to protect
a particular individual and the individual has specifically relied
upon the undertaking. See Hamilton, supra. Accord Sweeney v.
City of Gering, 8 Neb. App. 675, 601 N.W.2d 238 (1999).

Plainly, the exception identified in Brandon for witnesses and
informants is inapplicable in the instant case, and Bartunek does
not argue that it is. Similarly, as in Hamilton, supra, the record
does not reveal that any specific assurances made by Snowardt
were relied upon by Bartunek.

Bartunek offered no evidence to suggest that Snowardt made
any assurances to her that affected her behavior prior to the
assault. The record does show that on the evening before the
assault, Snowardt assured Bartunek’s father that there was no
need for him to go to Bartunek’s home because Snowardt would
notify the McCook Police Department that Piper had missed his
curfew. However, the record also shows that in that instance,
Snowardt did exactly as he had promised, because he instructed
the police to locate and arrest Piper and to go check on
Bartunek. The police went to Bartunek’s residence, searched the
house, and helped Bartunek secure the premises. Moreover,
even if Bartunek’s father relied on Snowardt’s assurance, this
falls short of showing that Bartunek herself, as the plaintiff,
relied on Snowardt’s assurances.

In short, there was no evidence that Bartunek acted or
refrained from acting in such a way as to exhibit particular
reliance on the actions of Snowardt. See, Hamilton, supra;
Sweeney, supra. Without such evidence, Bartunek showed no
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special relationship between herself and the State that gave rise
to a tort duty.

MEANING OF “TAKES CHARGE OF
THIRD PERSON"—§§ 315(a) AND 319

[9] This court has not previously analyzed Restatement
(Second) of Torts § 315(a) (1965), the parameters of which are
further defined by id., § 319 at 129, providing that “[o]ne who
takes charge of a third person whom he knows or should know to
be likely to cause bodily harm to others if not controlled is under
a duty to exercise reasonable care to control the third person to
prevent him from doing such harm.” However, the illustrations to
this section make plain that the phrase “takes charge” is intended
to refer to a custodial relationship. The two illustrations provided
are (1) the escape of a delirious smallpox patient from a hospital,
resulting in further infections, and (2) the escape of a “homicidal
maniac” from an asylum. See id. at 130.

Courts are divided on whether a parole or supervising proba-
tion officer generally has a duty under § 319 to control the
behavior of a parolee or probationer. However, the majority of
courts have concluded that the level of control afforded to a
parole or probation officer is not such that an officer assigned
to supervise a parolee or probationer “takes charge of a third
person” within the meaning of the Restatement. See, e.g., Kim
v. Multnomah County, 328 Or. 140, 970 P.2d 631 (1998);
Schmidt v. HTG, Inc., 265 Kan. 372, 961 P.2d 677 (1998);
Fitzpatrick v. State, 439 N.W.2d 663 (Iowa 1989); Fox v. Custis,
236 Va. 69, 372 S.E.2d 373 (1988); Small v. McKennan Hosp.,
403 N.W.2d 410 (S.D. 1987); Lamb v. Hopkins, 303 Md. 236,
492 A.2d 1297 (1985); Humphries v. N.C. Dept. of Correction,
124 N.C. App. 545,479 S.E.2d 27 (1996). Cf. Seibel v. City and
County, 61 Haw. 253, 602 P.2d 532 (1979). But see, Bishop v.
Miche, 137 Wash. 2d 518, 973 P.2d 465 (1999); A.L. v
Commonwealth, 402 Mass. 234, 521 N.E.2d 1017 (1988);
Sterling v. Bloom, 111 Idaho 211, 723 P.2d 755 (1986), super-
session by statute recognized, Harris v. State, Dept. of Health,
123 Idaho 295, 847 P.2d 1156 (1992); Division of Corrections
v. Neakok, 721 P.2d 1121 (Alaska 1986). The Supreme Court of
Oregon explained:
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As evidence that a probation officer exercises a degree of
control over a probationer such that the officer effectively
“takes charge” of the probationer, plaintiffs point to the fact
that a probation officer can, among other things, impose
sanctions on a probationer, search his home or his person
without a warrant, and cause warrants to be issued for the
probationer’s arrest if the probationer violates a condition of
his probation. Although the existence of those powers
demonstrates that probation officers have the ability to com-
pel a probationer’s compliance with the conditions of his
probation, they do not permit the inference that a probation
officer can control a probationer’s conduct in such a way as
to prevent him from harming others. By contrast, in a custo-
dial relationship, a custodian is responsible for controlling
the person’s activities and is required to, and actually has the
legal ability to, take precautions to prevent the person from
doing harm.

Kim, 328 Or. at 147 n.3, 970 P.2d at 635 n.3. We agree with the
foregoing rationale.

Like a custodial relationship, the relationship between a
supervising probation officer and a probationer is continuing in
the sense that it normally exists for an extended period of time.
However, unlike a prisoner, a probationer is generally free to
conduct his or her day-to-day affairs and is responsible only for
reporting certain activities to the probation officer as they occur.
See, Fox, supra; Small, supra; Lamb, supra. Unlike a jailer, a
probation officer is not responsible for visually supervising a
probationer on a 24-hour-per-day basis. Absent the legal respon-
sibility of custodial or round-the-clock visual supervision, there
is no logical basis for imposing an ongoing duty on a probation
officer to prevent illegal conduct by a probationer.

[10] We agree with the majority of courts to have decided this
issue and likewise hold that in the absence of additional circum-
stances, a supervising probation officer does not “take charge”
of a probationer to the degree necessary to create a duty to con-
trol every aspect of a probationer’s conduct so as to prevent bod-
ily harm to others. The fact that the probation in this case was
“intensive supervision probation” does not except it from the
general rule.
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ISP imposes additional parameters on a probationer’s activi-
ties and, most significantly, employs technological advances to
provide the probation officer with the ability to enforce more
stringent and detailed terms of probation. However, ISP does not
change the essential nature of the relationship between the pro-
bation officer and probationer. With the exception of the in-house
curfew imposed in this case, Piper was permitted to go about his
day-to-day affairs without supervision, constrained only by the
requirement that he seek permission in advance to leave home
and explain for what reasons he would be out. While the ISP
monitoring equipment provided notice if Piper missed his cur-
few, it did not permit the State to generally monitor his move-
ments or to locate him in the event that curfew was missed. Piper
was required to be at home unless permitted to leave, and
Snowardt was informed if he was not, but once out of his home,
Piper was able to conduct his affairs unmonitored by the State.
On the facts of this case, the more rigorous requirements of ISP
did not transform the relationship between Piper and the State
into a custodial relationship within the meaning of accepted rules
of tort law articulated in Restatement (Second) of Torts §§ 315(a)
and 319 (1965).

The district court erred in concluding that the State was liable
for failing to protect Bartunek from Piper’s criminal conduct.
There was no special relationship between Snowardt and
Bartunek, or between Snowardt and Piper, that gave rise to a
legal duty for Snowardt to control Piper’s behavior and prevent
him from harming Bartunek. Absent such a duty, Bartunek has
failed to prove a cause of action for negligence on the part of the
State. Because this conclusion is dispositive, we need not con-
sider issues relating to breach, causation, or damages, nor is it
necessary to consider the State’s other assignments of error.

CONCLUSION
The district court erred in concluding that the State had a par-
ticular duty to protect Bartunek from Piper’s criminal acts.
Bartunek failed to show the special relationship between herself
and Snowardt, or between Snowardt and Piper, necessary for
such a duty to arise. Consequently, Bartunek failed to prove an
essential element of her cause of action, and the district court
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erred in not dismissing her petition. The judgment of the district
court is reversed, and the cause is remanded with directions to
dismiss Bartunek’s petition.
REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.
HEeNDRY, C.J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
RicHARD K. COOK, APPELLANT.
667 N.W.2d 201

Filed August 1, 2003. No. S-01-951.

1. Rules of Evidence: Appeal and Error. In proceedings where the Nebraska Evidence
Rules apply, the admissibility of evidence is controlled by the Nebraska Evidence
Rules; judicial discretion is involved only when the rules make such discretion a fac-
tor in determining admissibility. Where the Nebraska Evidence Rules commit the evi-
dentiary question at issue to the discretion of the trial court, the admissibility of evi-
dence is reviewed for an abuse of discretion.

2. Judges: Appeal and Error. The exercise of judicial discretion is implicit in deter-
minations of relevancy, and a trial court’s decision regarding it will not be reversed
absent an abuse of discretion.

3. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence is
direct, circumstantial, or a combination thereof, and regardless of whether the issue is
labeled as a failure to direct a verdict, insufficiency of the evidence, or failure to prove
a prima facie case, the standard is the same: In reviewing a criminal conviction, an
appellate court does not resolve conflicts in the evidence, pass on the credibility of wit-
nesses, or reweigh the evidence; such matters are for the finder of fact, and a conviction
will be affirmed, in the absence of prejudicial error, if the evidence admitted at trial,
viewed and construed most favorably to the State, is sufficient to support the conviction.

4. Criminal Law: Directed Verdict. In a criminal case, a court can direct a verdict only
when there is a complete failure of evidence to establish an essential element of the
crime charged or the evidence is so doubtful in character, lacking probative value, that
a finding of guilt based on such evidence cannot be sustained. If there is any evidence
which will sustain a finding for the party against whom a motion for directed verdict is
made, the case may not be decided as a matter of law, and a verdict may not be directed.

5. Evidence: Waiver: Appeal and Error. A party who fails to make a timely objection
to evidence waives the right on appeal to assert prejudicial error concerning the evi-
dence received without objection.

6. Trial: Evidence: Appeal and Error. The erroneous admission of evidence is harm-
less error and does not require reversal if the evidence is cumulative and other rele-
vant evidence, properly admitted, supports the finding by the trier of fact.
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Presentence Reports: Waiver. A defendant has a qualified right to review his or her
presentence report, and the defendant may, with his or her attorney, examine the pre-
sentence report subject to the court’s supervision. However, the defendant waives that
qualified right by not notifying the trial court that he or she has not personally
reviewed the report and that he or she wishes to do so.

Sentences: Appeal and Error. Sentences within statutory limits will be disturbed
by an appellate court only if the sentences complained of were an abuse of judicial
discretion.

Effectiveness of Counsel: Proof: Convictions: Words and Phrases: Appeal and
Error. To establish a right to relief because of a claim of ineffective counsel at trial or
on direct appeal, the defendant has the burden first to show that counsel’s performance
was deficient; that is, counsel’s performance did not equal that of a lawyer with ordi-
nary training and skill in criminal law in the area. The defendant must also show that
counsel’s deficient performance prejudiced the defense in his or her case. To prove
prejudice, the defendant must show that there is a reasonable probability that but for
counsel’s unprofessional errors, the result of the proceeding would have been differ-
ent. A reasonable probability is a probability sufficient to undermine confidence in the
outcome. When a defendant challenges a conviction, the question is whether there is a
reasonable probability that absent the errors, the fact finder would have had a reason-
able doubt conceming guilt.

Effectiveness of Counsel: Records: Appeal and Error. A claim of ineffective assist-
ance of counsel need not be dismissed merely because it is made on direct appeal. The
determining factor is whether the record is sufficient to adequately review the question.
If the matter has not been raised or ruled on at the trial level and requires an eviden-
tiary hearing, an appellate court will not address the matter on direct appeal.

Motions for Mistrial: Appeal and Error. The decision whether to grant a motion
for mistrial is within the discretion of the trial court and will not be disturbed on
appeal in the absence of an abuse of discretion.

Appeal from the District Court for Douglas County: STEPHEN
Davis, Judge. Affirmed.

Clarence E. Mock III and Denise E. Frost, of Johnson &

Mock, for appellant.

Don Stenberg, Attorney General, and Kimberly A. Klein for

appellee.

HenDRry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,

McCorMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
I. NATURE OF CASE
Richard K. Cook was convicted in the district court for

Douglas County of first degree murder and use of a weapon to
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commit a felony. Cook was sentenced to life imprisonment on
the murder conviction and 49'; to 50 years’ imprisonment on the
weapons conviction. Cook appeals his convictions and sentences.
We affirm.

II. STATEMENT OF FACTS

1. DISCOVERY AND INVESTIGATION OF CRIME

On the morning of April 29, 2000, two men found the body of
a young woman, later identified as Amy Stahlecker, on the bank
of the Elkhorn River near the intersection of West Maple Road
and Highway 275 in Douglas County, Nebraska. Stahlecker’s
body had multiple gunshot wounds, including a shot to the back
of the head that exited through the face and two shots to the face
that exited through the back of the head. The men notified law
enforcement officers of their discovery, and the Nebraska State
Patrol began an investigation of the crime.

The body was found at a point along the river where the river
was spanned by a bridge that was part of West Maple Road. At
and near the bridge, West Maple Road was a four-lane concrete
road with two eastbound and two westbound lanes separated by
a concrete median. Investigators found a large blood smear and
a trail of blood drops on the bridge, the median, and the east-
bound lanes of West Maple Road. The trail of blood drops led
from the median to the north side of the bridge directly above
where the body was found. Blood from the stain was later tested,
and the DNA was consistent with that of Stahlecker. On the
median, investigators found bullet and scalp fragments and a
bracelet that had been worn by Stahlecker.

A white Ford Explorer with a blown tire was found along
Highway 275 near an intersection with West Maple Road and
near the location where Stahlecker’s body was found. It was
later discovered that the Explorer was owned by Stahlecker’s
friend, Angella Dowling. On Friday evening, April 28, 2000,
Stahlecker left her mother’s home in Fremont, Nebraska, and
went to her cousin’s home in Arlington, Nebraska. Stahlecker
and her cousin then joined Dowling, and the three drove in the
Explorer to Omaha for dinner. After dinner, they met other
friends at a bar in Omaha and stayed there until about 1 a.m. on
April 29. Stahlecker’s cousin and Dowling decided to stay in
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Omaha with their respective boyfriends, and it was determined
that Stahlecker would drive the Explorer to Fremont for the
night and then return to Omaha the next morning to pick up the
other two women. Although Stahlecker’s subsequent route is
unknown, she was apparently heading west on Highway 275
toward Fremont when the Explorer blew a tire near the spot
where the Explorer was found that same morning.

An autopsy on Stahlecker’s body revealed various abrasions
and contusions in addition to the gunshot wounds to the head
and face. Bruises were found on both forearms and on some
fingers of the left hand. Contusions and abrasions were found
on both legs, and there was a gunshot wound to the hip. The
forensic pathologist who testified at trial opined that bruises
on the right knuckles could have been “defensive” injuries sus-
tained while Stahlecker was still alive. The pathologist also
opined that the gunshot wound to the back of the head which
exited through the face was the fatal wound and was a “distant
shot” that was not fired at close range. The two shots to the
face were fired at an “intermediate” range within 2 feet of the
face. In the pathologist’s opinion, the two shots to the face
were not the fatal shots and were the result of very rapid gun
discharge or were fired at a time when Stahlecker was uncon-
scious. The autopsy revealed that Stahlecker had a blood alco-
hol content of .156 when she died. The autopsy also revealed
semen in the vaginal area, indicating intercourse shortly before
death; however, the autopsy showed no evidence of vaginal or
anal tears or bruising.

Investigators had no suspect in the killing until May 2, 2000,
when a Washington County deputy sheriff was contacted by
Michael Hornbacher through a mutual friend. The deputy was
acquainted with Hornbacher as well as Cook, a friend of
Hornbacher and the defendant in this case. Hornbacher told the
deputy that Cook had confessed to killing Stahlecker. The deputy
interviewed Hornbacher at his office in Omaha, and Hornbacher
later went to the Nebraska State Patrol offices where he gave
investigators oral and written statements. Based on the informa-
tion provided by Hornbacher, investigators went to the Norwest
Financial branch office in Council Bluffs, Iowa, where Cook
worked. The investigators did not formally arrest Cook but told
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him he needed to come with them to the State Patrol offices in
Omabha to be interviewed regarding the Stahlecker investigation.
Investigators transported Cook to Omaha and did not allow him
to drive his own vehicle, a Ford F-150 pickup truck.

Officers took Cook’s truck to the State Patrol offices while
Cook was being interviewed. They later returned the truck to
Council Bluffs, obtained a search warrant, and brought the truck
back to Nebraska State Patrol headquarters in Omaha, where the
truck was searched. The search revealed blood traces on the
interior of the driver’s side door and floormat. Later DNA tests
showed that the blood traces were consistent with Stahlecker’s
blood. Clothing fibers found on the passenger-side seat were
consistent with the fabric of underwear worn by Stahlecker.

During the interview, investigators photographed Cook’s face
and body. Cook’s hands and forearms showed substantial scrapes
and cuts. Cook’s supervisor at Norwest Financial later testified
that she had noticed the injuries to Cook’s arms and hands on
Monday, May 1, 2000, and that he had told her he was injured
after falling off his bicycle over the weekend.

2. Cook’s ARREST AND TRIAL

Cook was arrested, and on June 12, 2000, the State filed an
information charging Cook with first degree murder and use of
a weapon to commit a felony. Cook pled not guilty, and a jury
trial was conducted April 16 through 26, 2001.

At trial, both Homnbacher and Cook testified regarding the
events of April 28 and 29, 2000. Their stories were substantially
similar regarding the events of the evening of April 28, but their
stories differed markedly regarding the events which occurred
after midnight on April 29. Cook got home from work on Friday,
April 28, at about 6:15 p.m. and soon thereafter told his wife,
Jeanette Cook (Jeanette), that he was going out. Cook and
Hornbacher met to work out together at a gym. The two had been
friends for several years. They both worked for Norwest Financial
and frequently worked out together. After working out, they
stopped at a sandwich shop and then went to the apartment shared
by Hornbacher and his girl friend, Michelle Childs. Childs had
already left the apartment to go to McCormack’s sports bar to
play volleyball. Cook and Hormbacher went to McCormack’s to
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watch Childs’ volleyball game. They drove in Cook’s truck and
arrived at McCormack’s at about 8:30 p.m.

Cook and Hornbacher stayed at McCormack’s after the vol-
leyball game, socializing with various people. Both drank several
beers and some shots. After some time, Childs and Hornbacher
got into an argument because she was upset that he was getting
drunk and that he did not want to leave when she was ready to
go. Childs decided to leave and asked whether Cook could give
Hombacher a ride and whether Hornbacher could stay at Cook’s
apartment that night. Cook agreed and called his wife, Jeanette,
at around 11:40 p.m. to let her know Hornbacher would be stay-
ing with them. Jeanette, who was angry with Cook for staying
out late, did not answer the telephone and allowed the answering
machine to take his message.

Hornbacher and Cook stayed at McCormack’s for approxi-
mately another hour. Hornbacher’s and Cook’s stories diverge at
the point when they left McCormack’s. At trial, Hornbacher tes-
tified for the State and Cook testified in his own defense. Their
differing versions of events are recounted below.

3. HORNBACHER’S VERSION

Hornbacher testified that he and Cook left McCormack’s sepa-
rately. Hornbacher saw Cook leave in Cook’s truck, and
Hombacher got a ride from two women he did not know and a
man he had met that night. They drove Hornbacher to his and
Childs’ apartment, where he let himself in and passed out in bed.
Hombacher woke up around 11 or 11:30 a.m. on Saturday, April
29, 2000. Hornbacher argued with Childs and decided to leave the
apartment. Hornbacher could not find his keys, cellular telephone,
and checkbook and realized he might have left them in Cook’s
truck the night before. Hornbacher called Cook to arrange to pick
up the items he had left in Cook’s truck. Cook did not want
Hombacher to come to Cook’s apartment, so they arranged for
Cook to pick up Hombacher in front of Hornbacher’s apartment.
After getting off the telephone, Hornbacher told Childs he
thought Cook was “acting pretty weird.”

Cook picked up Hornbacher some time later. As they drove in
the truck, Hornbacher could tell Cook was upset, and Cook indi-
cated that he was concerned about something that would affect
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his family. Cook drove to Walnut Grove Park, where he parked
the truck, and Cook and Hornbacher talked for what Hornbacher
described as “an eternity.” Hornbacher testified that Cook told
him that after he left McCormack’s, he had driven out west on
Highway 275, where he encountered a young woman with a flat
tire. Hornbacher noticed abrasions on Cook’s arms but Cook
would not tell Hornbacher how he got them. Hornbacher’s cel-
lular telephone rang, and he located it beneath the seat. Cook
told Hornbacher that the telephone must have fallen beneath the
seat when he and the woman with the flat tire had sexual inter-
course in the front seat of the truck. Cook showed Hornbacher a
scrap of paper tucked into the sun visor and told Hornbacher the
woman had given him her name and telephone number. Cook
then told Hornbacher that after the intercourse, the woman had
“weirded out,” and Cook thought she might try to claim that he
had raped her. Cook ordered the woman to get out of the truck,
and then he “lost it” and grabbed his 9-mm handgun from the
truck’s console and “unloaded” it on the woman. Cook told
Hornbacher he then dumped the woman’s body in a ravine.

Cook drove Hornbacher back to Hornbacher’s apartment and
regained his composure on the way. Cook told Hombacher he
had cleaned his truck twice that morning in order to get rid of
any evidence linking him to the woman’s death. Cook left, and
Hornbacher went into his apartment where Childs was still in
bed. Hombacher recounted to her his conversation with Cook.
Hornbacher stayed at his own apartment the rest of the day.

Hornbacher and Childs heard media reports about Stahlecker’s
death on Sunday, April 30, 2000. Hornbacher testified that he
wanted to urge Cook to confess to authorities, but Childs
objected. Horbacher did nothing until the evening of Monday,
May 1, when he contacted the aforementioned mutual friend to
get him into contact with the Washington County sheriff’s deputy.
Hornbacher spoke to the deputy on Tuesday, May 2, and told him
about Cook’s confession.

4. Cook’s VERSION
Cook testified in his own defense. He testified that while they
were at the bar, he drank two shots provided by Hornbacher. One
was a shot of “GHB,” a substance sometimes called the “date
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rape drug,” which acts as a sedative, diminishing inhibitions and
blotting out memory. Cook was drunk at the time Hornbacher
gave him the GHB and did not take it intentionally. When he and
Hornbacher left McCormack’s, Cook saw Hornbacher get into a
car with some other people. Cook decided to follow them in his
truck because he had told Childs that Hornbacher could stay at
Cook’s apartment. The other people took Hornbacher to
Hornbacher’s apartment. Cook saw Hornbacher at his apartment
door, fumbling for his keys. Cook pulled up and told Hornbacher
he had left his keys in Cook’s truck. Hornbacher got into Cook’s
truck, and the two decided to go to a bar in Fremont that featured
female strippers. Cook thought the bar might still be open.

While driving toward Fremont on Highway 275, Cook encoun-
tered Stahlecker and the disabled Ford Explorer. Cook decided to
stop to help her, despite Hornbacher’s protests. Cook tried to
change the tire but decided he could not because the rim was bent.
He could not_call for help because his cellular telephone did not
work, and he could not find Hornbacher’s cellular telephone,
which had fallen beneath the seat. Cook decided they should look
for an open service station to get help. Stahlecker got into the
front seat with Cook, and Hornbacher got into the back seat,
where he passed out or fell asleep. Cook drove toward Omaha on
West Maple Road.

They found no open service station, and Stahlecker suggested
they return to the Explorer. Neither Cook nor Stahlecker was cer-
tain where the Explorer was, and they had trouble finding it.
Cook suggested that they just “chill out,” since they were both
drunk, and he pulled into an off-road area on West Maple Road.
He and Stahlecker laughed, talked, and listened to the radio
while Hornbacher was passed out or sleeping in the back seat.
Cook offered to give Stahlecker a back rub, and she agreed. Cook
testified that they were soon engaged in sexual foreplay and
began undressing. They then engaged in what Cook described as
consensual sexual intercourse in the front passenger seat.

As they were dressing, Cook told Stahlecker he would like to
see her again and he gave her one of his business cards so she
could give him her telephone number. She wrote “Amie” and a
Fremont telephone number on the card and gave it back to him.
At that time, Hornbacher spoke up from the back seat. Neither
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Cook nor Stahlecker had realized he was awake. Hornbacher
forcefully demanded that Stahlecker perform oral sex on him.
She refused, and Hornbacher began to argue with her. The argu-
ment escalated despite Cook’s attempts to calm Hornbacher, and
Hornbacher reached over the seat to grab Stahlecker’s shoulder.
She pulled away, opened the passenger-side door, and walked up
to West Maple Road.

Cook got out of the truck, intending to either give Stahlecker
her keys or offer her a ride home. He then heard two gunshots
and turned to see Hornbacher leaning out of the driver’s side
window with Cook’s gun in his hand, shooting at Stahlecker.
Cook began to run toward Stahlecker. Because it was dark, he
did not see the median on West Maple Road, and he ran into the
median and tripped, scraping his arms and hands. Cook heard
the truck accelerating behind him and saw Hornbacher drive the
truck up onto West Maple Road. When Hombacher caught up to
Stahlecker, he parked the truck, jumped out of it with the gun,
and followed her. Cook saw Hornbacher shoot Stahlecker in the
back of the head from a distance of about 10 feet. Stahlecker
collapsed. Hombacher approached her, and when he was within
5 feet, Hornbacher shot her twice in the face.

Cook ran to Stahlecker and checked for a pulse. Finding no
pulse, he realized she was dead. Cook asked Hornbacher why he
had killed her. Hornbacher did not reply but instead told him to
“get her off the road.” Because Hornbacher still had the gun and
Cook feared for his own safety, he did as Hornbacher directed.
Together they dragged Stahlecker’s body across the road and
shoved it off the bridge. Cook saw Homnbacher pick up
Stahlecker’s keys, which Cook had dropped. Cook and
Hornbacher got into the truck to return to Omaha. They were
driving east on Dodge Street back into Omaha, and when they
approached a bridge over the Elkhorn River, Hornbacher told
Cook to slow down. As they were driving over the bridge,
Hornbacher threw Stahlecker’s keys into the river. Cook specu-
lated that Hornbacher might also have thrown Cook’s gun into
the river, because Cook did not know where it was.

The two continued into Omaha and argued about what to do
next. Cook testified that Hornbacher threatened that if he said
anything about Stahlecker’s death, Cook “would go down, too.”
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Cook dropped Hornbacher off at Hornbacher’s apartment at about
3:30 a.m. and told him they should talk after they sobered up.
Hornbacher took the gun’s ammunition and clip with him. On his
way home, Cook stopped at a carwash where he washed blood off
the seats and vacuumed the interior of the truck. He arrived home
about 4:30 a.m. He undressed and washed the scrapes on his
hands and arms and applied antibiotic ointment before going to
bed. Cook’s wife, Jeanette, was awake, and he showed her his
injuries. He told her he had been in a fight but that if anyone asked
her, she should say he was injured falling off his bicycle.

Cook slept until about 7 a.m., when he awoke and began rou-
tine Saturday morning chores. He washed a load of laundry,
including the clothes he had worn the night before. Cook drove
to Standing Bear Lake, where he rode his bicycle on the trails.
Before long, he fell off the bicycle and landed on his arms and
hands. Cook returned home around 10 a.m. Jeanette was sleep-
ing but their daughter was awake, and he gave her breakfast.
Jeanette awoke around 12:30 p.m. and was angry with Cook for
going out the night before. She left to go study. After Jeanette
left, Hornbacher called Cook. The two decided to meet at
Hornbacher’s apartment, and Cook picked him up at about 1:30
p-m. At trial, Cook attempted to give testimony regarding his
version of their conversation in the truck. However, the court
sustained the State’s hearsay objections, and Cook made no
offer of proof of the testimony he would have given regarding
the conversation.

5. OTHER WITNESSES AND EVIDENCE

Various other witnesses testified for the State, and Cook
offered other testimony and evidence in his defense. Additional
evidence and testimony which relates to Cook’s assignments of
error on appeal will be related here.

Immediately after Hornbacher testified at trial, the State
called Childs as a witness. She testified similarly to Hornbacher
and Cook regarding the events of April 28, 2000. In addition,
she testified that Hornbacher got home at around 12:50 a.m. and
did not go out again. Childs also testified that after Hornbacher
met with Cook the following day, he came home and told her
that Cook had told Hornbacher that the night before, Cook had
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had consensual sex with a woman and thereafter shot her. In
most respects, Childs’ version of Cook’s statements was similar
to Hornbacher’s testimony.

The State also presented the testimony of Amy Hoffmeyer.
Hoffmeyer worked with Childs and played volleyball with her at
McCormack’s on April 28, 2000. After volleyball, Hoffmeyer
remained at McCormack’s, socializing with various people
including Hornbacher and Cook. Hoffmeyer testified that as she
was putting her keys into the ignition of her car after leaving the
bar, Cook knocked on the window. He told her he wanted her to
come back into the bar to get to know him better. She said no,
but Cook persisted with his requests, at one point reaching into
the car to put his hand on her shoulder. She mentioned that she
knew he was married but that he said he did not care. Cook
eventually gave up, and she drove home. On cross-examination,
Hoffmeyer testified that she had not felt threatened by Cook, she
just thought it odd that he wanted to get to know her better con-
sidering that he was married.

Before Cook testified in his defense, a hearing was held out-
side the presence of the jury in which Cook’s attorney said he
anticipated that the State would cross-examine Cook about an
incident with “a woman named Yvette” that occurred at
McCormack’s on the evening of April 28, 2000. In the hearing,
it was stated that a woman named “Yvette Carmen” had told
friends that while she was on her way to the bathroom, Cook had
grabbed her, took her to the parking lot, started to kiss her, and
put his hand down her pants. Cook also apparently tried to get
her into his truck. Cook’s attorney wanted to get any such ques-
tion prohibited as improper prior bad acts evidence. The State
argued the evidence was offered for the purpose of showing
Cook’s intent to get a woman into his truck to have sex. After
much discussion, the district court stated, “The sexual acts is
[sic] 403. The other, getting into the truck, Il just rule when the
time comes.” See Neb. Rev. Stat. § 27-403 (Reissue 1995).

During cross-examination, the State asked Cook to tell about
the incident where he followed Hoffmeyer outside to her car.
After Cook told his side of the story, the State asked about a sub-
sequent time that evening that Cook had gone out to the parking
lot. Cook said that he had gone outside to get some fresh air and
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that “[sJomeone did come outside with me, but I did not ask them
[sic] to come outside with me.” Upon further questioning, Cook
stated that he did not know the person’s name but that the person
was female. The State asked what Cook and the female did in the
parking lot, and Cook stated, “We — again, we talked, and we
kissed and that was it. We were out there for less than five min-
utes and came back in.” Throughout this questioning, Cook’s
attorney objected on the basis of relevance and the district court
overruled the objections. Finally, the State asked, “Did you ask
her to get in your truck with her [sic]?” Cook’s attorney then
objected, and the court sustained the objection. The State then
moved on to a different line of questioning.

Jeanette testified for the State regarding, inter alia, her inter-
action with Cook on April 29, 2000, the day following the killing
of Stahlecker. During cross-examination, Cook’s attorney asked
whether at about 12:30 p.m. of that day she had gone to study but
had instead written a letter to Cook. She said that she had. When
Cook’s attorney began to question Jeanette further about the let-
ter, the State objected on the basis of hearsay and relevance.
During a side-bar conference, it was stated that the letter was
never given to Cook and that instead Jeanette had given it to the
defense attorney some time after Cook’s arrest. The court sus-
tained the hearsay objection but allowed Cook to make an offer
of proof of the letter. In the letter, Jeanette expressed that she was
angry with Cook for having been out late with Horbacher the
night before. She also expressed her ongoing dissatisfaction
related to Cook’s friendship with Hornbacher and recounted var-
ious incidents in which she thought Hornbacher had a negative
influence on Cook, including incidents in which Cook covered
for Hornbacher because he was cheating on his girl friend.
Jeanette expressed her desire that Cook not allow his friendship
with Hornbacher to affect his relationship with her.

Charles O’Callaghan, an investigator for the Nebraska State
Patrol, testified for the State regarding the investigation of
Stahlecker’s killing. During cross-examination, defense counsel
asked whether O’Callaghan had executed a search warrant on
Hornbacher’s residence, and O’Callaghan replied that he had
not. On redirect, in reference to the testimony that investigators
had not searched Hornbacher’s residence, the prosecutor elicited
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testimony that in order to get a search warrant, investigators
must have probable cause that the person committed a crime.
The prosecutor asked O’Callaghan, “At any point in time in this
investigation, did you have probable cause that Mike
Hornbacher committed any crime?” O’Callaghan replied, “No.”

Michael Auten, a state patrol forensic chemist, testified for the
State. Defense counsel elicited testimony from Auten that if
ordered to do so, Auten could test the clothes worn by Hornbacher
on the night of the killing to test for comparison to fibers found in
Cook’s truck and on Stahlecker’s clothing. In a side-bar confer-
ence, defense counsel moved for an order for production of
Hornbacher’s clothing for fiber analysis. The court denied the
motion, and defense counsel did not pursue the issue further.

During Hornbacher’s testimony, on cross-examination, the
following exchange occurred between defense counsel and
Hornbacher:

[Defense counsel:] You had never known . . . Cook to be
violent with a woman before, did you, sir?

[Hornbacher:] Not until after this trial started.

[Defense counsel:] And —

[Hommbacher:] I take that back. I do.

[Defense counsel:] Excuse me, sir. At the time that you
gave this statement on May 10th, did you indicate that you
had never seen him do that to a woman?

[Hornbacher:] I’ve never seen him do it to a woman, no.

Defense counsel then moved on to other questioning.

6. MOTIONS, VERDICT, AND SENTENCING

The State charged Cook with first degree murder under alter-
native theories. In the information, the State charged that Cook
“did . . . purposely and with deliberate and premeditated malice,
or during the perpetration of, or attempt to perpetrate a First
Degree Sexual Assault, kill Amy Stahlecker.” Cook was also
charged with use of a weapon to commit a felony, but Cook was
not separately charged with first degree sexual assault.

At the end of the State’s case, Cook’s attorney moved the court:
for a dismissal of these charges against the defendant for the
reason that the State has failed to meet it’s [sic] prima facie
case against the defendant. And my guess is you’ll probably
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let it go to the jury on the issue of first degree murder, but
I’'m going to ask the Court to consider dismissing the action
against the defendant on the first degree sexual assault. And
then in the alternative, sir, I would ask the Judge — this
Court to enter an acquittal of the defendant on those two
charges, but particularly the sexual assault charge.

The district court overruled the motion. At the end of all the evi-

dence, Cook renewed his motion and the district court again

overruled it.

Cook’s attorney objected to the jury instruction on the count
of first degree murder, stating, “I’'m going to object to this, the
State being able to charge Mr. Cook with both deliberate and
premeditated malice or during the perpetration of a first degree
sexual assault.” The district court asked, “Do you think the State
should be required to elect?” When Cook’s attorney replied in
the affirmative, the district court overruled the objection. In
instructing the jury on the charge of murder, the district court
gave a step instruction, in which it instructed the jury on four
types of homicide: first degree murder-felony murder, first
degree murder-premeditated murder, second degree murder,
and manslaughter. As part of the step instruction, the district
court instructed the jury to first consider whether Cook commit-
ted felony murder and, if it found that he had not, then to con-
sider whether he committed premeditated murder.

On April 26, 2001, the jury returned verdicts finding Cook
guilty of first degree murder and use of a firearm to commit a
felony. The verdict form stated that the jury found Cook guilty of
“Murder in the First Degree” but did not specify whether the jury
found him guilty of “first degree murder-felony murder” or “first
degree murder-premeditated murder.” Cook, through defense
counsel, filed a motion for new trial. Cook, pro se, filed additional
motions for new trial. The district court overruled the motions for
new trial.

A presentence investigation report was prepared prior to sen-
tencing. The report included a probation officer’s report, in
which the probation officer concluded that Cook “has a very
volatile temper, is a womanizer and could almost be considered
a sociopath” and that Cook is “a very dangerous individual.”
The probation officer then asked that the district court “consider
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life imprisonment with an additional 50 years for the charge of
Use of a Firearm to Commit a Felony.” The report also con-
tained various letters written in support of Cook.

On July 20, 2001, the court sentenced Cook to life imprison-
ment on the first degree murder conviction and to 49': to 50
years’ imprisonment on the weapons conviction. Cook appeals
his convictions and sentences.

III. ASSIGNMENTS OF ERROR

Cook asserts that the district court erred in (1) sustaining the
State’s hearsay objection and disallowing Cook’s testimony
regarding his version of his conversation with Hornbacher on
the day following Stahlecker’s killing, (2) overruling Cook’s
motion for directed verdict on the felony murder theory of the
first degree murder charge, (3) allowing evidence of prior bad
acts involving Hoffmeyer and Carmen and failing to give a lim-
iting instruction with regard to such evidence, (4) sustaining the
State’s hearsay objection and disallowing evidence of the con-
tents of the letter Jeanette wrote to Cook, (5) failing to order that
Cook be allowed to review the presentence investigation report
prior to sentencing, (6) imposing an excessive sentence; and (7)
overruling his motions for mistrial and for a new trial.

Cook also asserts that he was denied effective assistance of
counsel and that his trial counsel was deficient in the following
respects: (1) failing to object to hearsay testimony by Childs that
Hornbacher told her that Cook had told him that he had killed
Stahlecker, (2) failing to object to the testimony of Hoffmeyer
which Cook asserts was evidence of a prior bad act, (3) eliciting
testimony from Hombacher regarding Cook’s prior incidents of
violence toward women, (4) failing to request a limiting instruc-
tion regarding the proper use of prior bad acts evidence involving
Hoffmeyer and Carmen, (5) failing to object to O’Callaghan’s tes-
timony regarding a determination of probable cause when no
proper foundation had been established for such expert testimony,
(6) failing to request a continuance in order to pursue fiber evi-
dence which might have connected Hombacher to the crime, and
(7) failing to object to portions of the presentence investigation
report which Cook asserts contained unsupported conclusions of
the probation officer.
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IV. STANDARDS OF REVIEW

[1,2] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make such discretion a factor in determining admissibility.
Where the Nebraska Evidence Rules commit the evidentiary
question at issue to the discretion of the trial court, the admissi-
bility of evidence is reviewed for an abuse of discretion. State v.
Brouillette, 265 Neb. 214, 655 N.W.2d 876 (2003). The exercise
of judicial discretion is implicit in determinations of relevancy,
and a trial court’s decision regarding it will not be reversed
absent an abuse of discretion. /d.

[3] Regardless of whether the evidence is direct, circumstan-
tial, or a combination thereof, and regardless of whether the issue
is labeled as a failure to direct a verdict, insufficiency of the evi-
dence, or failure to prove a prima facie case, the standard is the
same: In reviewing a criminal conviction, an appellate court does
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the finder
of fact, and a conviction will be affirmed, in the absence of prej-
udicial error, if the evidence admitted at trial, viewed and con-
strued most favorably to the State, is sufficient to support the con-
viction. State v. Leibhart, ante p. 133, 662 N.W.2d 618 (2003).

V. ANALYSIS

1. TESTIMONY BY COOK REGARDING
CONVERSATION WITH HORNBACHER

In his first assignment of error, Cook contends that the district
court erred in sustaining the State’s objection to testimony by
Cook regarding his conversation with Hornbacher the day fol-
lowing the killing of Stahlecker. Because Cook made no offer of
proof, we cannot find that his testimony would have met an
exception to the hearsay rule, and we therefore conclude that the
court did not err in sustaining the State’s objection.

With respect to his own statements during the conversation,
Cook argues that his testimony was not hearsay because it was
offered to rebut express charges against him. Cook cites Neb.
Rev. Stat. § 27-801(4)(a)(ii) (Reissue 1995), which provides that
a statement is not hearsay if the declarant testifies at the trial or
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hearing and is subject to cross-examination concerning the
statement, and the statement is consistent with his testimony and
is offered to rebut an express or implied charge against him of
recent fabrication or improper influence or motive.
With respect to Hornbacher’s statements during the conversa-
tion, Cook argues that his testimony was admissible under Neb.
Rev. Stat. § 27-613 (Reissue 1995) as extrinsic evidence of a
prior inconsistent statement by a witness regarding a material
fact. Section 27-613(2) provides in part, “Extrinsic evidence of
a prior inconsistent statement by a witness is not admissible
unless the witness is afforded an opportunity to explain or deny
the same and the opposite party is afforded an opportunity to
interrogate him thereon, or the interests of justice otherwise
require.” Cook argues that Hornbacher was available to be
afforded an opportunity to explain or deny any statements which
Cook would testify that Hornbacher had made.
Cook notes three points in his testimony regarding the conver-
sation with Hornbacher where hearsay objections were sustained.
First, defense counsel asked Cook, “Can you tell the ladies and
gentlemen of the jury what the nature of the conversation was
between you and . . . Hornbacher?” The State objected on the
basis of hearsay, and the court stated, “The question calls for
hearsay. That’s sustained.” Next, defense counsel immediately
stated “Okay. Do you remember what you — you can’t talk about
what . . . Hornbacher said. Do you remember what you had dis-
cussed with Mr. Hornbacher?” Cook began to reply, “I discussed
what I had told . . . .” The State broke in to object on the basis of
hearsay, and the court sustained the objection.
Finally, a bit later, defense counsel asked Cook, “Did you and
.. . Hornbacher arrive at some sort of plan of action, if you will,
as a result of the driving around you did?” Cook replied
Not really. We discussed what had happened the night
before. He was worried sick about his phone until it went off
and actually rang, and he was really relieved that it did. He
was also worried sick about his checkbook that was missing.
He felt it was going to be out at the crime scene. He and 1
discussed that. He, again, reiterated to me that . . . .

The State interrupted to object to what Hornbacher reiterated on

the basis of hearsay, and the court sustained the objection. Cook
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made no offer of proof at these three points or at any other point
as to what he would have testified in response to the questions.

Cook argues that his assignment of error may be reviewed on
appeal despite his failure to make an offer of proof. Cook cites
Neb. Rev. Stat. § 27-103(1) (Reissue 1995) which provides:

Error may not be predicated upon a ruling which admits
or excludes evidence unless a substantial right of the party
is affected, and . . . (b) In case the ruling is one excluding
evidence, the substance of the evidence was made known
to the judge by offer or was apparent from the context
within which questions were asked.

Cook also cites Anderson/Couvillon v. Nebraska Dept of Soc.
Servs., 253 Neb 813, 572 N.W.2d 362 (1998) (in absence of
offer of proof, question becomes whether substance of evidence
was apparent from context within which question was asked).
Cook argues that in the present case, despite the lack of an offer
of proof, the substance of his proposed testimony was apparent
from the context within which the questions were asked.

The lack of an offer of proof in this case prevents this court
from determining the nature of the proposed testimony and
therefore from determining its admissibility. Each of the ques-
tions to which the State objected asked for testimony regarding
an out-of-court statement, and without an offer of proof, we can-
not determine on appeal whether such statements would have
met an exception to the hearsay rule. The substance of Cook’s
proposed testimony was not apparent from the context in which
the questions were asked. The questions generally called for tes-
timony regarding the content of the conversation, but the spe-
cific content to which Cook would have testified was not appar-
ent. It would require speculation on this court’s part to find that
such proposed testimony would have met either of the categories
of admissible testimony urged by Cook on appeal. We therefore
reject Cook’s first assignment of error.

2. DIRECTED VERDICT ON FELONY MURDER
For his second assignment of error, Cook asserts that the dis-
trict court erred in denying his motion for a directed verdict on
a portion of the State’s charges against him. In particular, Cook
argues that the evidence with respect to sexual assault as a
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predicate for felony murder was not sufficient to establish that
sexual penetration was without consent. We conclude that the
evidence was sufficient to submit the charges to the jury and
that therefore, the district court did not err in overruling Cook’s
motion for directed verdict.

Cook argues that the district court should have directed a ver-
dict on the felony murder theory of first degree murder because
the State failed to put on evidence that Cook’s sexual intercourse
with Stahlecker was without consent. The State argues that there
was sufficient evidence to support submitting an instruction on
felony murder based on sexual assault to the jury and notes evi-
dence that Cook had numerous scrapes on his arms and hands
and that in addition to the gunshot wounds, Stahlecker had
numerous injuries, some defensive, on her hands, arms, legs, and
toes. The State also notes that Cook gave differing stories as to
how he received his wounds. He told Jeanette that he sustained
the injuries in a fight but told her to tell others that he sustained
the injuries in a fall from his mountain bike. Further, Cook testi-
fied at trial that he sustained the injuries when he tripped over a
median on Highway 275 while fleeing from Hombacher. The
State argues that the wounds to both Cook and Stahlecker and
Cook’s attempts to cover up the cause of his injuries could lead
a jury to infer that there was a struggle between Cook and
Stahlecker and a sexual assault.

[4] In a criminal case, a court can direct a verdict only when
there is a complete failure of evidence to establish an essential
element of the crime charged or the evidence is so doubtful in
character, lacking probative value, that a finding of guilt based
on such evidence cannot be sustained. State v. Segura, 265 Neb.
903, 660 N.W.2d 512 (2003). If there is any evidence which will
sustain a finding for the party against whom a motion for
directed verdict is made, the case may not be decided as a mat-
ter of law, and a verdict may not be directed. Id.

We conclude that the evidence in the present case was suffi-
cient to prevent a directed verdict on the felony murder charge.
The evidence noted by the State with respect to the element that
sexual penetration be without consent was sufficient to support a
jury finding that sexual intercourse was without consent and was
instead a product of sexual assault, thus precluding a directed
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verdict. The jury could reasonably infer that the injuries indi-
cated that the sexual intercourse between Cook and Stahlecker
was without Stahlecker’s consent. There was not a complete fail-
ure of evidence to establish the underlying felony of sexual
assault as an element of felony murder, and the jury could rea-
sonably have found Cook guilty of first degree murder under a
felony murder theory. The district court therefore did not err in
rejecting Cook’s motion for directed verdict, and we reject
Cook’s second assignment of error.

3. PriOR BaD AcTs WiTH AMY HOFFMEYER
AND YVETTE CARMEN

As his third assignment of error, Cook asserts that the district
court erred in allowing the jury to hear otherwise inadmissible
evidence regarding Cook’s interactions with Hoffmeyer and
Carmen in violation of Neb. Rev. Stat. § 27-404(2) (Reissue
1995). Cook argues that such evidence was prior bad acts evi-
dence offered for an improper purpose, that the procedural req-
uisites of § 27-404(3) were not followed, and that the court
failed to give a limiting instruction with respect to the purpose
for which such evidence could be considered. Cook’s arguments
are limited to admission under § 27-404, and accordingly we so
limit our analysis. The evidence regarding Hoffmeyer and the
evidence regarding Carmen are in different postures procedu-
rally, and therefore we will discuss each separately.

(a) Amy Hoffmeyer

[5] Hoffmeyer testified at trial without objection by Cook.
Cook complains on appeal that Hoffmeyer’s testimony was inad-
missible as improper prior bad acts evidence. A party who fails
to make a timely objection to evidence waives the right on appeal
to assert prejudicial error concerning the evidence received with-
out objection. State v. Harms, 263 Neb. 814, 643 N.-W.2d 359
(2002). Because Cook did not object to Hoffmeyer’s testimony at
trial, Cook has waived the right to assert prejudicial error regard-
ing Hoffmeyer’s testimony on appeal.

(b) Yvette Carmen
[6] Although there was much discussion outside the presence
of the jury about potential testimony regarding Carmen, Carmen
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did not testify at trial, and the only evidence which might impli-
cate Carmen was testimony by Cook on cross-examination that
an unnamed woman had followed him to the parking lot and that
they had briefly talked and kissed. Section 27-404(2) deals with
evidence of “other crimes, wrongs, or acts” admitted “to prove
the character of a person in order to show that he or she acted in
conformity therewith.” Whether or not the testimony regarding
Cook’s kissing an unnamed woman was evidence of an act
admitted to prove his character, we conclude that any error in
admitting the evidence was harmless error. To the extent the tes-
timony regarding kissing an unnamed woman proved anything
about Cook’s character, it was cumulative of other testimony
which Cook offered in his own direct examination, including
Cook’s testimony that he had had sexual intercourse with
Stahlecker. Generally, erroneous admission of evidence is harm-
less error and does not require reversal if the evidence is cumu-
lative and other relevant evidence, properly admitted, supports
the finding by the trier of fact. State v. Harms, 264 Neb. 654,
650 N.W.2d 481 (2002). We therefore find no merit to Cook’s
third assignment of error.

4. JEANETTE COOK’s LETTER

As his fourth assignment of error, Cook asserts that the district
court erred in disallowing evidence of the contents of the letter
written to Cook by Jeanette. We conclude that Cook has demon-
strated no exception to the hearsay rule which would allow admis-
sion of the letter.

Cook argues it was error to refuse to admit the letter into evi-
dence because the letter was relevant to assess Jeanette’s credibil-
ity and it gave evidence of Cook’s relationship and history with
Hornbacher which would explain Cook’s actions in covering up
for Hombacher after Hornbacher allegedly killed Stahlecker.
Cook argues that the letter was not hearsay because it was not
offered to prove the truth of the matters asserted but to prove that
the statements were made.

We agree with the State’s argument that the letter was hearsay
and that Cook has demonstrated no exception to the hearsay
rule that would allow its introduction into evidence. “Hearsay”
is defined in § 27-801(3) as “a statement, other than one made
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by the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted,” and Neb.
Rev. Stat. § 27-802 (Reissue 1995) provides that hearsay is not
admissible except as provided by other rules. Although Cook
argues the letter was not hearsay, the only apparent purpose for
admitting the letter as evidence was to prove the truth of the
matters asserted regarding the nature and history of Cook’s
friendship with Hornbacher. There was no apparent purpose in
proving the mere fact that Jeanette was the author of the letter,
particularly considering that the letter was never given to Cook
and therefore could not have affected his actions. Further, the
letter does not appear relevant to assessing Jeanette’s credibility
because Cook has demonstrated no inconsistency between state-
ments she made in the letter and statements she made at trial. We
therefore conclude the district court did not err in sustaining the
State’s objection to the letter, and we reject Cook’s fourth
assignment of error.

5. PRESENTENCE INVESTIGATION REPORT

As his fifth assignment of error, Cook asserts that the district
court erred in failing to afford Cook an opportunity to review the
presentence investigation report prior to sentencing. Cook notes
that there is nothing in the record indicating that the court
ordered that Cook be afforded an opportunity to personally
review the report or that Cook did in fact see the report prior to
sentencing. However, as the State notes, there is also nothing in
the record indicating that Cook requested an opportunity to
review the report or that his request was denied. Further there is
nothing in the record indicating that Cook complained at sen-
tencing or elsewhere that he had not had an opportunity to
review the record. Because there is nothing in the record to indi-
cate that Cook requested the opportunity to review the report or
that the court denied such a request, we conclude there is no
merit to Cook’s assignment of error.

[7] Neb. Rev. Stat. § 29-2261 (Cum. Supp. 2000) requires that
“when an offender has been convicted of a felony, the court shall
not impose sentence without first ordering a presentence investi-
gation of the offender and according due consideration to a writ-
ten report of such investigation.” Subsection (6) of § 29-2261
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provides in part that “[t]he court may permit inspection of the
report or examination of parts thereof by the offender or his or
her attorney, or other person having a proper interest therein,
whenever the court finds it is in the best interest of a particular
offender.” We have held that a defendant has a qualified right to
review his or her presentence report and that the defendant may,
with his or her attorney, examine the presentence report subject
to the court’s supervision. State v. Barrientos, 245 Neb. 226, 512
N.W.2d 144 (1994); State v. Clear, 236 Neb. 648, 463 N.W.2d
581 (1990). However, we have also held that the defendant
waives that qualified right by not notifying the trial court that he
or she has not personally reviewed the report and that he or she
wishes to do so. Barrientos, supra. See, also, State v. Keller, 195
Neb. 209, 237 N.W.2d 410 (1976) (where neither defendant nor
attorney requested inspection of report, trial judge did not err by
failing to furnish copy of report).

Where, as in the present case, no request has been made, the
trial court has no affirmative duty to order a review by the defend-
ant of the presentence investigation report. The district court did
not err in failing to order a review, and we find no merit in Cook’s
fifth assignment of error.

6. EXCESSIVE SENTENCE

As his sixth assignment of error, Cook asserts that the district
court imposed an excessive sentence. Two sentences were
imposed on Cook. On the conviction for first degree murder,
Cook was sentenced to life in prison, and on the conviction for
use of a weapon to commit a felony, he was sentenced to 49'4 to
50 years’ imprisonment. The potential sentences for first degree
murder are either death or life imprisonment. Because Cook
received the more lenient sentence available upon conviction for
first degree murder, his arguments regarding excessive sentence
relate only to his sentence for use of a weapon to commit a felony.

[8] Sentences within statutory limits will be disturbed by an
appellate court only if the sentences complained of were an
abuse of judicial discretion. State v. Segura, 265 Neb. 903, 660
N.W.2d 512 (2003). Use of a firearm to commit a felony is a
Class II felony, Neb. Rev. Stat. § 28-1205(2)(b) (Reissue 1995),
and the potential range of sentences for a Class II felony is a term
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of imprisonment from 1 to 50 years, Neb. Rev. Stat. § 28-105
(Cum. Supp. 2002). Therefore, Cook’s sentence was within
statutory limits, and it will not be overturned on appeal unless
Cook demonstrates an abuse of discretion.

Cook argues that his sentence was unduly influenced by an
unsupported recommendation in the presentence investigation
report. Without conducting any objective analytical tests of
Cook, the probation officer concluded that Cook “could almost
be considered a sociopath.” The probation officer stated that
Cook was a very dangerous individual and that he should be
given the maximum 50-year sentence on the weapons charge.
Cook argues that the probation officer’s conclusions were unsup-
ported by fact and that a determination that one is a sociopath or
is dangerous should be based on more involved testing than was
given Cook.

Cook also notes his lack of a criminal history, evidence that he
was gainfully employed and supported Jeanette and his child, and
evidence that he was drunk and possibly under the influence of
other drugs at the time of the killing as factors which should have
favored a more lenient sentence. Cook argues the court blindly
accepted the probation officer’s recommendation and imposed the
maximum sentence. Cook further argues that the sentence on the
weapons charge was excessive when compared to other cases in
which a defendant was given a life sentence on a first degree mur-
der charge and was also sentenced on a related weapons charge.

We find no abuse of discretion in the district court’s sentenc-
ing. The court was able to make its own conclusions regarding
Cook’s dangerousness based on the evidence it saw and heard at
trial, including Cook’s own testimony. Cook does not demon-
strate that the court’s sentencing determination was unduly
influenced by the opinions of the probation officer. Although the
sentence was at the top of the range, considering the evidence
and the nature of the killing in this case, we cannot say that the
sentence was the result of an abuse of discretion. We therefore
reject Cook’s sixth assignment of error.

7. INEFFECTIVE ASSISTANCE OF COUNSEL
As his seventh assignment of error, Cook asserts that he
received ineffective assistance of counsel at trial and that his
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counsel’s deficient performance prejudiced his defense. Cook

specifies the following instances of ineffective assistance of

counsel:
defense counsel’s failure to object to testimony by Amy
Hoffmeyer and Michelle Childs, counsel’s inquiry regarding
Cook’s alleged prior violence toward women, counsel’s fail-
ure to request limiting jury instructions, counsel’s failure to
object to an expert opinion regarding probable cause, failure
to request a continuance regarding late-disclosed scientific
evidence, and failure to object to certain conclusions and
recommendations in the presentence investigation report.

[9] To establish a right to relief because of a claim of ineffec-
tive counsel at trial or on direct appeal, the defendant has the bur-
den first to show that counsel’s performance was deficient; that is,
counsel’s performance did not equal that of a lawyer with ordi-
nary training and skill in criminal law in the area. The defendant
must also show that counsel’s deficient performance prejudiced
the defense in his or her case. State v. Leibhart, ante p. 133, 662
N.W.2d 618 (2003). To prove prejudice, the defendant must show
that there is a reasonable probability that but for counsel’s unpro-
fessional errors, the result of the proceeding would have been dif-
ferent. A reasonable probability is a probability sufficient to
undermine confidence in the outcome. Id. When a defendant chal-
lenges a conviction, the question is whether there is a reasonable
probability that absent the errors, the fact finder would have had
a reasonable doubt concerning guilt. /d.

[10] A claim of ineffective assistance of counsel need not be
dismissed merely because it is made on direct appeal. Id. The
determining factor is whether the record is sufficient to ade-
quately review the question. /d. The U.S. Supreme Court has
recently observed that there may be instances where trial coun-
sel’s ineffectiveness is so apparent from the record or the defi-
ciencies are sufficiently obvious that ineffective assistance of
counsel claims are suited to resolution on direct appeal. Massaro
v. United States, 538 U.S. 500, 123 S. Ct. 1690, 155 L. Ed. 2d
714 (2003). The U.S. Supreme Court has also noted:

Under Strickland v. Washington, 466 U.S. 668 (1984), a
defendant claiming ineffective counsel must show that
counsel’s actions were not supported by a reasonable
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strategy and that the error was prejudicial. The evidence
introduced at trial, however, will be devoted to issues of
guilt or innocence, and the resulting record in many cases
will not disclose the facts necessary to decide either
prong of the Strickland analysis. If the alleged error is
one of commission, the record may reflect the action
taken by counsel but not the reasons for it. The appellate
court may have no way of knowing whether a seemingly
unusual or misguided action by counsel had a sound
strategic motive or was taken because the counsel’s alter-
natives were even worse.
Massaro, 538 U.S. at 505. In this regard, we have observed
that if the matter has not been raised or ruled on at the trial level
and requires an evidentiary hearing, an appellate court will not
address the matter on direct appeal. State v. Leibhart, supra.

With respect to the numerous assignments of error involving
claims of ineffective assistance of trial counsel, Cook empha-
sized at oral argument trial counsel’s failure to object to certain
testimony by Childs, who testified for the State shortly after
Hornbacher. Without objection by defense counsel, Childs tes-
tified that the day following Stahlecker’s killing, Hornbacher
told her that Cook stated that he had had consensual sex with a
woman and admitted to killing her. Cook argues that Childs’
testimony regarding what Hornbacher told her was inadmissi-
ble hearsay and that as a result, defense counsel was ineffective
for failing to object to such testimony. The State concedes that
Childs’ testimony was hearsay but argues that there was no
prejudice to Cook because Childs’ testimony was merely cumu-
lative of Hornbacher’s testimony regarding Cook’s admission
to the killing.

On the present record, we cannot say that failure to object to
the testimony necessarily constituted deficient performance on
the part of trial counsel. It is conceivable that trial counsel
allowed Childs to testify without objection in order to emphasize
the portion of her testimony in which Cook is said to have
engaged in consensual sex in an effort to negate the underlying
felony of first degree sexual assault with respect to the charge of
felony murder. This approach would have been consistent with
trial counsel’s motion for directed verdict as to felony murder
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based on Cook’s claim that evidence of the underlying felony
was insufficient to submit felony murder to the jury, an argument
we have rejected supra. Trial counsel may have had other strate-
gic reasons not apparent on this record such as the expectation of
exploiting inconsistencies between Hornbacher’s and Childs’ tes-
timony. The record in this direct appeal is not adequate for us to
make a determination regarding the strategy employed by trial
counsel or whether trial counsel was ineffective. We therefore
make no determination with respect to this claim.

After reviewing each of Cook’s other allegations of ineffec-
tive counsel, we conclude that the record on appeal is not ade-
quate for this court to determine that counsel’s assistance was
ineffective. For each argument advanced by Cook, we find either
that Cook has not provided sufficient evidence to establish that
counsel’s performance was deficient or that resolution of the
argument requires an assessment of defense counsel’s trial strat-
egy, which requires an evaluation of matters outside the record
before us on direct appeal. We therefore conclude that the record
on direct appeal is not sufficient to adequately review these
arguments, and because these matters have not been raised or
ruled on at the trial level and may require an evidentiary hear-
ing, we will not address these matters on direct appeal. See Stare
v. Leibhart, ante p. 133, 662 N.W.2d 618 (2003).

8. MOTIONS FOR MISTRIAL AND FOR NEW TRIAL

As his eighth and final assignment of error, Cook asserts that
the “many and varied” evidentiary errors in this case combined
with the deficient performance of defense counsel created an
inherently defective trial. Brief for appellant at 62. Cook argues
that because of these deficiencies, the district court erred in
overruling his motions for mistrial and for new trial. Cook pro-
vides little argument beyond the above assertions and does not
specify what errors required the granting of mistrial or new trial.

[11] The decision whether to grant a motion for mistrial is
within the discretion of the trial court and will not be disturbed on
appeal in the absence of an abuse of discretion. State v. Aguilar,
264 Neb. 899, 652 N.W.2d 894 (2002). Because we have found no
merit in Cook’s other assignments of error and the record on
appeal does not allow us to determine whether Cook received
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ineffective assistance of counsel, we do not find that Cook has
established that his trial was inherently defective. We therefore
find no merit in Cook’s final assignment of error and conclude
that the district court did not err in overruling Cook’s motions for
mistrial and for new trial.

VI. CONCLUSION
We conclude that each of Cook’s assignments of error is either
without merit or not susceptible to review on direct appeal. We
therefore affirm Cook’s convictions and sentences.
AFFIRMED.

DAVID ZANNINI ET AL., ON BEHALF OF THEMSELVES AND
ALL OTHERS SIMILARLY SITUATED, APPELLANTS, V.
AMERITRADE HOLDING CORP. ET AL., APPELLEES.

667 N.W.2d 222

Filed August 1, 2003. No. S-02-142.

1. Summary Judgment. Summary judgment is proper when the pleadings and the evi-
dence admitted at the hearing disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.

2. Evidence: Records. Unless the exhibit is marked, offered, and accepted, it does not
become part of the record and cannot be considered as evidence in the case.

3. Summary Judgment: Evidence: Records: Appeal and Error. Exhibits which are
not offered, marked, or received by the trial judge at the summary judgment hearing
may not be considered on appeal.

4. Summary Judgment. The primary purpose of the summary judgment procedure is to
pierce the allegations made in the pleadings and show conclusively that the control-
ling facts are other than as pled, and thus resolve, without the expense and delay of
trial, those cases where there exists no genuine issue as to any material fact or as to
the ultimate inferences to be drawn therefrom, and where the moving party is entitled
to judgment as a matter of law.

5. Summary Judgment: Evidence: Proof. The party moving for summary judgment
has the burden of showing that no genuine issue as to any material fact exists. That
party must therefore produce enough evidence to demonstrate his or her entitlement
to a judgment if the evidence remains uncontroverted, after which the burden of pro-
ducing contrary evidence shifts to the party opposing the motion.

6. Constitutional Law: Statutes. Federal preemption arises from the Supremacy
Clause of the U.S. Constitution and is the concept that state law that conflicts with
federal law is invalid.
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7. Securities Regulation: Brokers: Claims. In the absence of preemptive regulations,
facets of investor claims involving the relationship between investors and their bro-
kers; the bargains struck between investors and their brokers; and the efficacy of a
broker’s trading system, especially as compared to its representations regarding the
same, are permitted to proceed in state court.

Appeal from the District Court for Douglas County: JOSEPH S.
Troia, Judge. Reversed and remanded for further proceedings.

E. Virgil Falloon, of Falloon Law Office, and of Counsel,
Herbert E. Milstein, Lisa M. Mezzetti, and Victoria S. Nugent,
of Cohen, Milstein, Hausfeld & Toll, PL.L.C., and Burton H.
Finkelstein, Douglas W. Thompson, Jr., and Richard M. Volin,
of Finkelstein, Thompson & Loughran, for appellants.

Robert J. Kriss and Adrienne L. Hiegel, of Mayer, Brown,
Rowe & Maw, and Patrick B. Griffin and Richard P. Jeffries, of
Kutak Rock, L.L.P,, for appellees.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
I. NATURE OF CASE

Appellants, David Zannini, Christopher Pitcher, Anthony
Parente, and William Sigler, filed this purported class action on
behalf of themselves as well as all other subscribers to the bro-
kerage and securities clearing services offered by appellees,
Ameritrade Holding Corp.; Ameritrade, Inc.; Ameritrade
Clearing, Inc.; and Advanced Clearing, Inc. (collectively
Ameritrade). Appellants’ “Second Amended Class Action
Complaint at Law” is the operative petition (petition). The focus
of the petition taken as a whole is that Ameritrade failed to
provide securities trading services as advertised or agreed to. In
their petition, appellants allege, inter alia, that Ameritrade
engaged in acts of fraudulent inducement, misrepresentation, and
negligence; breached its subscriber agreements; and violated
Nebraska’s Consumer Protection Act, Neb. Rev. Stat. § 59-1601
et seq. (Reissue 1998), with regard to the brokerage services it
provided appellants. The district court granted Ameritrade’s
motion for summary judgment and dismissed appellants’ petition.
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We conclude that the properly received evidence and the plead-
ings do not support the district court’s order granting summary
judgment. We reverse, and remand for further proceedings.

I1. STATEMENT OF FACTS

Ameritrade is a retail discount securities brokerage firm which
provides subscribers with opportunities to trade securities by a
variety of methods, including by Internet, by automated telephone
system, and by personally speaking to a broker on the telephone.
Appellants allege that individuals subscribe to Ameritrade’s ser-
vices by entering into a contract.

Appellants, as Ameritrade subscribers, filed this purported
class action against Ameritrade in the district court for Douglas
County. The action has not been certified as a class action. In
the petition filed September 10, 1999, appellants claim to rep-
resent a class of approximately 217,000 people who were
Ameritrade subscribers during the time period of February 1,
1998, to May 10, 1999 (the class period). The petition, consist-
ing of 90 numbered paragraphs, is divided into several sections,
including “Nature of the Action,” “Venue and Jurisdiction,”
“Class Action Allegations,” and “Substantive Allegations,” fol-
lowed by seven separately identified “causes of action” which
begin at paragraph 52. Each “cause of action” incorporates the
previous allegations.

In paragraph 1 of the “Nature of the Action” section, appellants
allege that they seek to recover damages caused by Ameritrade’s
violations of Nebraska’s Consumer Protection Act and the com-
mon law. In paragraph 3 of the “Nature of the Action” section,
appellants allege generally that Ameritrade’s system was “over-
burdened, causing frequent inability to place trades and substan-
tial delays in the placement and execution of trades.” In paragraph
25 of the “Substantive Allegations” section, appellants allege that
they entered into a contract with Ameritrade.

In paragraph 28 of the “Substantive Allegations” section,
appellants allege, inter alia, that during the class period they

encountered difficulties in placing trade orders via the
internet[, that] the automated telephone trade services were
not available[, and that] delays occurred when [they tried]
to reach brokers. [Appellants] also experienced significant
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lag times as a result of Ameritrade’s untimely execution of
orders . . .. :
Appellants allege that this delay resulted from an aggressive and
successful marketing campaign in which Ameritrade’s subscriber
base increased dramatically and that Ameritrade’s systems were
unable to handle this growth. According to paragraph 41 of the
“Substantive Allegations” section,
The delays associated with placing and executing trades
were the result of [Ameritrade’s] emphasis on marketing
and sales to increase the subscribership. Meanwhile,
[Ameritrade was] neglecting Ameritrade’s systems and
existing subscribers because the systems could not handle
the additional volume. [Ameritrade] at all relevant times
knew of the problems and failed to adequately remedy the
difficulties, warn subscribers of the difficulties, or ade-
quately provide subscribers with the means by which to
avoid such problems.

In paragraph 45 of the “Substantive Allegations” section,
appellants allege that they have been “consistently unable to uti-
lize Ameritrade’s [slervices as a result of [Ameritrade’s] over-
marketing and failure to maintain adequate systems.” Paragraph
45 contains four subsections in which it is alleged that each of the
four named plaintiffs suffered financial loss with respect to par-
ticular trading orders identified therein.

Based upon these and other similar assertions, appellants set
forth seven “causes of action” in their petition. In their first “cause
of action,” entitled “Fraudulent Inducement,” appellants allege
that Ameritrade made “material misrepresentations” and “failed
to inform” appellants that the Ameritrade systems had “techno-
logical limitations which led to significant delays in placing and
executing trades, affecting the terms of trades.” (Emphasis sup-
plied.) In their second “cause of action,” entitled “Negligent
Misrepresentation,” appellants allege, inter alia, that Ameritrade
negligently misrepresented to appellants that it was capable of
allowing appellants to “place orders on-line or alternatively place
orders via telephone in a timely manner without unreasonable
delay,” and further that Ameritrade misrepresented that its sys-
tems were “capable of quickly executing such trades” without
delay. In the third enumerated “cause of action,” captioned
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“Breach of Contract and of the Implied Covenant of Good Faith
and Fair Dealing,” appellants allege that they each entered into
subscriber agreements with Ameritrade and that Ameritrade
breached those agreements by forcing appellants to “[experience]
delays in placing trades [and experience] unreasonable lag times
in Ameritrade’s execution of trades.” In their fourth “cause of
action,” appellants allege, generally, that Ameritrade engaged in
unfair and deceptive practices in violation of Nebraska’s
Consumer Protection Act through material misrepresentations
and false advertising. Appellants’ fifth cause of action, entitled
“Negligence,” alleges, inter alia, that Ameritrade acted negli-
gently through its misrepresentations concerning its ability to
place and execute trade orders. The sixth and seventh “causes of
action,” labeled “Unjust Enrichment” and “Injunctive and
Equitable Relief,” respectively, do not constitute separate claims
which appellants assert against Ameritrade, but, rather, set forth
the nature of relief appellants seek.

We note that each “cause of action” contains a paragraph gen-
erally stating the following: “[Appellants] reallege each allega-
tion contained in each of the paragraphs above as if fully set
forth herein.” As a consequence, each “cause of action” incor-
porates the general allegations and the allegations of the preced-
ing “causes of action.”

On October 10, 2000, Ameritrade filed its motion for summary
judgment, urging summary judgment on four separate grounds.
Ameritrade argued, restated, that appellants’ claims (1) failed to
state a cause of action for which relief may be awarded, (2) were
“barred” by the Commerce Clause of the U.S. Constitution, (3)
were without merit because there is no industry standard for “exe-
cution time” in terms of the deadline for executing a trade, and (4)
were preempted under the Supremacy Clause of the U.S.
Constitution.

Ameritrade’s motion came on for hearing on December 13,
2000. During the summary judgment hearing, in support of its
motion, Ameritrade’s counsel offered and caused to be admitted
into evidence two exhibits, exhibit 6, a Securities and Exchange
Commission document describing the “best execution” rule, and
exhibit 7, the affidavit of William Wood. Following the same
hearing, appellants’ counsel marked two exhibits, exhibits 8 and
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9, but the record does not reflect that these additional exhibits
were either offered or admitted into evidence. In an order
entered January 3, 2002, the district court granted Ameritrade’s
motion for summary judgment, dismissing appellants’ petition
in its entirety. On February 1, 2002, appellants filed their notice
of appeal.

III. ASSIGNMENTS OF ERROR

On appeal, appellants assign four errors. Appellants claim,
renumbered and restated, that the district court (1) erred in grant-
ing Ameritrade’s motion for summary judgment, based upon
“inappropriate legal and evidentiary standards”; (2) improperly
dismissed appellants’ Consumer Protection Act claim; (3) erro-
neously dismissed appellants’ negligence claim based upon the
premise that appellants have a commercial relationship with
Ameritrade; and (4) erroneously concluded that federal law pre-
empted appellants’ negligence claim.

IV. STANDARDS OF REVIEW

[1] Summary judgment is proper when the pleadings and the
evidence admitted at the hearing disclose that there is no gen-
uine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party is
entitled to judgment as a matter of law. Hamilton v. Nestor, 265
Neb. 757, 659 N.W.2d 321 (2003); Bennett v. Labenz, 265 Neb.
750, 659 N.W.2d 339 (2003). In appellate review of a summary
judgment, the court views the evidence in a light most favorable
to the party against whom the judgment is granted and gives
such party the benefit of all reasonable inferences deducible
from the evidence. Bennett v. Labenz, supra.

V. ANALYSIS

1. SUMMARY JUDGMENT AND RECORD ON APPEAL

Before assessing the correctness of the district court’s ruling on
Ameritrade’s motion for summary judgment, it is necessary to
ascertain the scope of the record properly before the district court.
The record reflects that during the hearing on Ameritrade’s
motion for summary judgment, Ameritrade’s counsel offered and
the district court admitted in evidence two exhibits, exhibits 6 and
7. The record further reflects that after the hearing was adjourned,




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































