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LEONARD GREEN ET AL., APPELLANTS, V. MARILYN LORE,
Box BUTTE COUNTY ASSESSOR, APPELLEE.
640 N.W.2d 673

Filed March 22, 2002. No. S-01-156.

1. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does not
involve a factual dispute, its determination is a matter of law, which requires an appel-
late court to reach a conclusion independent of the decisions made by the lower courts.

2. Moot Question. A case becomes moot when the issues initially presented in litiga-
tion cease to exist or the litigants lack a legally cognizable interest in the outcome of
litigation.

3. ___. Asageneral rule, a moot case is subject to summary dismissal.

4. Moot Question: Appeal and Error. An appellate court may choose to review an oth-

erwise moot case under the public interest exception if it involves a matter affecting the

public interest or when other rights or liabilities may be affected by its determination.

___:___.The public interest exception to the mootness doctrine requires a consid-

eration of the public or private nature of the question presented, the desirability of an

authoritative adjudication for future guidance of public officials, and the likelihood of
future recurrence of the same or a similar problem.

6. __ :__ . Anapplication of the public interest exception to the mootness doctrine
is inappropriate when the issue presented on appeal does not inherently evade appel-
late review.

7. Taxation: Valuation. A taxpayer concerned about an overvaluation of his or her
property may file a protest with the county board of equalization.

Appeal from the District Court for Box Butte County: ROBERT
O. Hippg, Judge. Appeal dismissed.

Laurice M. Margheim, of Curtiss, Moravek, Curtiss &
Margheim, for appellants.

Dennis D. King, of Smith, King & Freudenberg, P.C., for
appellee.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

CoNNoLLy, J.

The appellants, Leonard Green, Kent Green, and Edna
Fisher, sought a writ of mandamus. The writ sought to compel
Marilyn Lore, the Box Butte County assessor, to implement a
resolution passed by the Box Butte County Board of County
Commissioners, acting as the Box Butte County Board of
Equalization (Board). Under the resolution, assessed values for
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all subclassifications of agricultural land in the county would
be equalized using the lowest value of any subclass of agricul-
tural land for each market area. Lore refused to implement the
resolution because she did not believe the Board had the
authority to adjust a class or subclass of property and appealed
the resolution to the Tax Equalization and Review Commission
(TERC). While Lore’s appeal was pending, the appellants filed
a petition for mandamus, which the district court denied. We
dismiss because the issue is moot.

BACKGROUND

For the 2000 tax year, real property in Box Butte County was
assessed by using a sales comparison approach and the estab-
lishment of market areas. The use of market areas is an appraisal
technique in which the appraising officer determines market
value based on the location of real property within the county.
Lore testified that she began using market areas in her assess-
ments after receiving a directive from TERC and input from the
state Property Tax Administrator regarding the quality of assess-
ment of agricultural land in the county.

On July 17, 2000, the Board passed resolution No. 2000-19,
finding that the market areas used for assessing property for sub-
classes of agricultural land involved the drawing of arbitrary
lines. The Board also found that market areas are not a proper
class or subclass of land for purposes of assessment. The reso-
lution stated that the market areas resulted in assessments for
agricultural land that were not uniformly and proportionately
valued in conformance with Neb. Const. art. VIII, § 1, and Neb.
Rev. Stat. § 77-1501 (Cum. Supp. 2000). As a result, the Board
ordered that assessed values for all subclassifications of agricul-
tural land in the county be equalized using the lowest value of
any subclass of agricultural land for each market area.

After the resolution was passed, the Board filed a petition
with TERC requesting a change to the valuation of subclasses of
agricultural land in the county. At the hearing before TERC, the
Box Butte County Attorney stated that the Board requested that
the values be adjusted by a percentage for each subclass of land
to put those values at approximately what they had been the pre-
vious year. At an August 3, 2000, hearing on the issue, the Board
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moved to withdraw the petition. TERC allowed the petition to be
withdrawn, and because the deadline for filing petitions to
adjust values by class or subclass for tax year 2000 had passed
on July 26, the action was dismissed with prejudice.

Lore refused to implement the Board’s resolution and on
August 3, 2000, filed an appeal of the resolution to TERC.
While Lore’s appeal was pending, on August 25, the appellants
filed a petition seeking mandamus to compel Lore to implement
the resolution. The record shows that Leonard Green also filed a
protest with the Board concerning the valuation of a portion, but
not all, of his property and that he was granted relief. The record
shows that the other appellants did not file protests. The district
court concluded that Lore did not have a clear duty to implement
the Board’s resolution and denied mandamus.

ASSIGNMENT OF ERROR
The appellants assign that the district court erred in failing to
grant a peremptory writ of mandamus.

STANDARD OF REVIEW
[1] When a jurisdictional question does not involve a factual
dispute, its determination is a matter of law, which requires an
appellate court to reach a conclusion independent of the deci-
sions made by the lower courts. Ruzicka v. Ruzicka, 262 Neb.
824, 635 N.W.2d 528 (2001); Keef v. State, 262 Neb. 622, 634
N.w.2d 751 (2001).

ANALYSIS

Because the tax year at issue has already passed, we first
address whether the appeal is moot. At oral argument, the appel-
lants conceded that the case is moot but argued that this court
should hear the appeal under the “public interest exception.”

[2,3] A case becomes moot when the issues initially presented
in litigation cease to exist or the litigants lack a legally cogniz-
able interest in the outcome of litigation. Putnam v. Fortenberry,
256 Neb. 266, 589 N.W.2d 838 (1999). As a general rule, a moot
case is subject to summary dismissal. Id.

[4-6] But, under the public interest exception, we may choose
to review an otherwise moot case if it involves a matter affect-
ing the public interest or when other rights or liabilities may be
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affected by its determination. Wilcox v. City of McCook, 262
Neb. 696, 634 N.W.2d 486 (2001). This exception requires a
consideration of the public or private nature of the question pre-
sented, the desirability of an authoritative adjudication for future
guidance of public officials, and the likelihood of future recur-
rence of the same or a similar problem. /d. We have held that an
application of the public interest exception is inappropriate
when the issue presented on appeal does not inherently evade
appellate review. Id., citing Putnam v. Fortenberry, supra.

[7] Whether Lore was required to implement the resolution of
the county board does not inherently evade appellate review.
Lore filed an appeal of the Board’s resolution to TERC, and that
appeal is still pending. Furthermore, a taxpayer concerned about
an overvaluation of his or her property may file a protest with
the Board. See, Neb. Rev. Stat. § 77-1502 (Cum. Supp. 2000);
Olson v. County of Dakota, 224 Neb. 516, 398 N.W.2d 727
(1987). The action of the Board upon the protest may be
appealed to TERC, which in turn may be appealed to the
Nebraska Court of Appeals. See Neb. Rev. Stat. §§ 77-1504 and
77-5019 (Cum. Supp. 2000). As discussed, Leonard Green did
indeed file a protest and was granted relief. Because the issue
presented on appeal does not inherently evade appellate review,
we do not apply the public interest exception to this case. We do
not reach the merits of the appeal and dismiss.

APPEAL DISMISSED.

JANET L. SHAUL, GARDEN COUNTY ASSESSOR, APPELLEE,
v. CATHERINE D. LANG, PROPERTY TAX
ADMINISTRATOR, APPELLANT.

640 N.W.2d 668

Filed March 22, 2002. No. S-01-248.

1. Taxation: Appeal and Error. Appellate review of a decision by the Tax
Equalization and Review Commission shall be conducted for error on the record of
the commission.

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on
the record, the inquiry is whether the decision conforms to the law, is supported by
competent evidence, and is neither arbitrary, capricious, nor unreasonable.
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3. Statutes. It is not within the province of the courts to read a meaning into a statute
that is not there.

4. ___ . Inthe absence of anything to the contrary, statutory language is to be given its
plain and ordinary meaning; an appellate court will not resort to interpretation to
ascertain the meaning of statutory words which are plain, direct, and unambiguous.

Appeal from the Nebraska Tax Equalization and Review
Commission. Reversed and remanded with directions.

Don Stenberg, Attorney General, and Michael J. Goodwillie,
Special Assistant Attorney General Counsel, for appellant.

Phillip E. Pierce, Garden County Attorney, for appellee.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

McCorMAcK, J.
NATURE OF CASE

Catherine D. Lang, Property Tax Administrator (the PTA),
appeals from a decision of the Tax Equalization and Review
Commission (TERC). TERC found the selling price of certain
transactions of real property should be adjusted before being
included in a qualified agricultural sales roster because the
buyer owned adjoining land. We find that no such adjustment is
permissible and therefore reverse the decision of TERC and
remand the cause with directions.

BACKGROUND

The Department of Property Assessment and Taxation main-
tains the qualified agricultural sales roster (hereinafter the sales
file), a database of all arm’s-length sales of real property in
Nebraska transacted over a 3-year period. The data gathered and
compiled to form the sales file provides statistical information
regarding the level and quality of assessment by county and
school district for any class or subclass of real property. This
information is used for a variety of purposes, such as measuring
assessment uniformity in each county, analyzing intracounty
and intercounty comparisons, and determining school-adjusted
values for state aid to education.

In 2000, Janet L. Shaul, Garden County assessor, filed protests
with the PTA over the PTA’s inclusion in the sales file of 19 sales
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transactions of agricultural real property. Shaul requested that
several of the transactions be excluded entirely from the sales file
because they were not arm’s-length transactions. Shaul requested
that the sales prices of several other transactions be reduced by
$25 per acre because (1) the buyer owned adjoining property and
therefore paid more than market value for the land or (2) the sig-
nificant number of acres purchased rendered these transactions
atypical of Garden County. The PTA denied all of Shaul’s
protests, who appealed the PTA’s decisions to TERC.

TERC released its findings regarding the 19 transactions in
five separate orders, only one of which is at issue in this appeal.
That order, filed on February 1, 2001, addressed six sales of
property identified as cases Nos. 00PT-16, 00PT-17, O0PT-18,
00PT-20, O0PT-28, and 0OPT-30. In that order, TERC reversed
the PTA and held that the sales prices of the six aforementioned
parcels of agricultural real property should be reduced by $25
per acre before inclusion in the sales file. TERC found that

professionally accepted mass appraisal methodologies allow
for an adjustment in the sale price to account for the acqui-
sition of adjoining land. Nebraska state law also recognizes
this principle, and specifically expands the principle to allow
for the acquisition of land located within one-mile of the
buyer’s existing property. Neb. Rev. Stat. §77-1371(2000
Cum. Supp.).

The PTA filed a petition for review, pursuant to Neb. Rev.
Stat. § 77-5019 (Cum. Supp. 2000), of TERC’s decision to the
Nebraska Court of Appeals, and we moved the case to our
docket pursuant to our authority to regulate the caseloads of the
Court of Appeals and this court.

ASSIGNMENT OF ERROR
The PTA assigns, restated, that (1) TERC misapplied several
statutes when ordering an adjustment to the selling price of the
six parcels and (2) TERC’s findings were unsupported by the
evidence.

STANDARD OF REVIEW
[1,2] Section 77-5019(5) provides that appellate review of a
decision by TERC shall be conducted for error on the record of
TERC. When reviewing a judgment for errors appearing on the
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record, the inquiry is whether the decision conforms to the law,
is supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable. County of Douglas v. Nebraska Tax
Equal. & Rev. Comm., 262 Neb. 578, 635 N.W.2d 413 (2001).

ANALYSIS

In her first assignment of error, the PTA argues that adjusting
the selling price of property before inclusion in the sales file is
contrary to the statutes governing the sales file, none of which
allow for such an adjustment.

Neb. Rev. Stat. § 77-1372 (Cum. Supp. 2000) provided for
the compilation and contents of the sales file as follows:

All transactions of real property for which the statement
required in section 76-214 is filed shall be available for
development of a sales file for analysis of level of value and
quality of assessment for purposes of section 77-5027 and
for use by assessing officials in establishing assessed valua-
tions. All transactions with stated consideration of more than
one hundred dollars or upon which more than one dollar and
seventy-five cents in documentary stamp taxes are paid shall
be considered sales. All sales shall be deemed to be arm’s
length transactions unless determined to be otherwise. The
Department of Property Assessment and Taxation shall not
overturn a determination made by a county assessor regard-
ing the qualification of a sale unless the department reviews
the sale and determines through the review that the determi-
nation made by the county assessor is incorrect.

We note that § 77-1372 was repealed by the Legislature, effective
April 5, 2001, and was recodified at Neb. Rev. Stat. § 77-1327(2)
(Supp. 2001). See 2001 Neb. Laws, L.B. 170.

The real property transactions eligible for inclusion in the sales
file are those transactions for which the statement required by
Neb. Rev. Stat. § 76-214 (Cum. Supp. 2000) is filed. This state-
ment is filed with the register of deeds, and its contents are pre-
scribed by the PTA. Among the information required to be in this
statement is the total consideration paid for the property.
§ 76-214(1). It is thus apparent that for those transactions initially
eligible for inclusion in the sales file, the price to be included in
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the sales file is the total consideration paid as listed on the state-
ment described in § 76-214(1).

Shaul argues that the six transactions at issue here are “atyp-
ical” of Garden County because of the large number of acres
purchased. Brief for appellee at 21. While that may be true,
whether a transaction is made at arm’s length is not dependent
upon the number of acres purchased. Both the PTA and Shaul
agree that these six transactions should be included in the sales
file. Thus, both parties concede that the transactions are arm’s-
length transactions.

Shaul argues that TERC correctly found statutory authority
for ordering an adjustment to the sale prices in Neb. Rev. Stat.
§ 77-1371 (Cum. Supp. 2000), which provides in pertinent part:

When using comparable sales in any method of deter-
mining actual value provided in section 77-112, the follow-
ing guidelines shall be considered in determining what con-
stitutes a comparable sale:

(3) For sales of agricultural land or horticultural land as
defined in section 77-1359, whether a premium was paid to
acquire nearby property. Land within one mile of currently
owned property shall be considered nearby property.

We determine that TERC’s determination does not conform
to the law because § 77-1371(3) pertains to determining actual
value for purposes of taxation when a comparable sales method-
ology is used. Section 77-1371(3) does not pertain to a compi-
lation of a sales file under § 77-1372.

[3,4] It is not within the province of the courts to read a mean-
ing into a statute that is not there. Creighton St. Joseph Hosp. v.
Tax Eq. & Rev. Comm., 260 Neb. 905, 620 N.W.2d 90 (2000). In
the absence of anything to the contrary, statutory language is to
be given its plain and ordinary meaning; an appellate court will
not resort to interpretation to ascertain the meaning of statutory
words which are plain, direct, and unambiguous. Rodriguez v.
Monfort, Inc., 262 Neb. 800, 635 N.W.2d 439 (2001).

Based on the record in this case, we determine that the deci-
sion of TERC to adjust the value of the land by lowering the
same $25 per acre did not conform to the law.
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CONCLUSION
For the reasons set forth above, we reverse the decision of
TERC and remand the cause to TERC with directions to rein-
state the decision of the PTA to include the sales price of the real
estate in question in the sales file without the adjustments made
by Shaul.
REVERSED AND REMANDED WITH DIRECTIONS.

GAYLE A. DAVIS, APPELLANT, V. EDWARD D. WIMES,
DIRECTOR OF NEBRASKA DEPARTMENT
OF MOTOR VEHICLES, APPELLEE.
641 N.w.2d 37

Filed March 29, 2002. No. $-00-284.

1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order
entered by a district court in a judicial review pursuant to the Administrative
Procedure Act may be reversed, vacated, or modified by an appellate court for errors
appeanng on the record.

2. _ . When reviewing an order of a district court under the
Adnumstranve Prooedum Act for errors appearing on the record, the inquiry is
whether the decision conforms to the law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable.

3. Administrative Law: Statutes: Appeal and Error. Interpretation of statutes presents
a question of law, and an appellate court is obligated to reach an independent conclu-
sion, irrespective of the decision made by the court below, with deference to an
agency’s interpretation of its own regulations, unless plainly erroneous or inconsistent.

4. Trial: Waiver: Appeal and Error. A litigant's failure to make a timely objection
waives the right to assert prejudicial error on appeal.

Appeal from the District Court for Sheridan County: PauL D.
EMPsoN, Judge. Affirmed.

David E. Veath for appellant.

Don Stenberg, Attorney General, and, on brief, Kyle C. Dahl
for appellee.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.
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McCorMACK, J.
NATURE OF CASE
Gayle A. Davis appeals from an order of the district court for
Sheridan County affirming the decision and order of revocation
entered by the director of the Nebraska Department of Motor
Vehicles following an administrative license revocation hearing.
We affirm the district court.

BACKGROUND

On November 22, 1998, State Patrol Trooper Clint W. Bruhn
was dispatched to the scene of a reported car accident in
Sheridan County. Upon arriving at the scene of the one-car acci-
dent, Bruhn contacted Davis, who was the driver of the vehicle.
Bruhn was able to detect the smell of alcohol on Davis’ breath
and asked Davis to perform field sobriety tests. Davis did not
satisfactorily complete the tests, and she also failed a prelimi-
nary breath test performed at the scene.

Davis was arrested pursuant to Neb. Rev. Stat. § 60-6,196
(Reissue 1998) and was read a postarrest chemical test advise-
ment form. This form informed Davis that she was required to
submit to a chemical test of her blood, breath, or urine and that
“[r]efusal to submit to such test or tests is a separate crime for
which you may be charged.” Davis agreed to submit to the
chemical test, and the test results indicated an alcohol concen-
tration of 0.228 grams per 210 liters of breath.

Davis subsequently petitioned for a hearing before the direc-
tor of the department to contest the revocation of her driver’s
license. Davis was notified that the hearing would be held on
December 15, 1998, and would be conducted using teleconfer-
ence hearing procedures. The hearing was later continued to
January 4, 1999, on Davis’ motion. Once again, Davis was noti-
fied that the January 4 hearing would be held using teleconfer-
ence hearing procedures.

At the outset of the hearing, the hearing officer acknowl-
edged on the record that Davis and Bruhn were participating in
the hearing by telephone, although the record does not conclu-
sively reflect the location of the participants. After several
exhibits were received into evidence, but before any testimony
was received, Davis objected to the “telephonic nature” of the
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hearing. Davis argued that the hearing was required to be con-
ducted by videoconference if technically feasible to do so and
that Davis “believe[d]” several sites in the area offered such
technical capabilities.

During her cross-examination of Bruhn, Davis also objected to
the offer of the department’s “Notice/Sworn Report/Temporary
License” (sworn report), which contained the results of the chem-
ical test. Bruhn testified that he did not know if the individual who
administered the test to Davis possessed a valid permit to admin-
ister the test under the Nebraska Department of Health and
Human Services Regulation and Licensure rules and regulations.
Davis’ objection was overruled, and the sworn report was received
into evidence.

Following the hearing, Davis’ driver’s license was revoked
by the director. Davis timely appealed the revocation to the dis-
trict court. The district court affirmed the revocation, and this
appeal followed.

ASSIGNMENTS OF ERROR

Davis assigns, rephrased, that the district court erred in (1)
finding that her license revocation hearing was held in accord-
ance with Neb. Rev. Stat. § 60-6,205(6)(a) (Reissue 1998); (2)
finding that her license revocation hearing was held in accord-
ance with Neb. Rev. Stat. § 84-913.03 (Reissue 1999); (3) find-
ing that the department established sufficient foundation to
receive the sworn report into evidence; and (4) finding that the
postarrest advisement form provided sufficient notice of the
consequences of failing the chemical test.

STANDARD OF REVIEW

(1,21 A Judgment or final order entered by a district court in a
judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. Father Flanagan’s Boys’ Home v.
Agnew, 256 Neb. 394, 590 N.W.2d 688 (1999). When reviewing
an order of a district court under the Administrative Procedure
Act for errors appearing on the record, the inquiry is whether the
decision conforms to the law, is supported by competent evi-
dence, and is neither arbitrary, capricious, nor unreasonable. /d.
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[3] Interpretation of statutes presents a question of law, and
an appellate court is obligated to reach an independent conclu-
sion, irrespective of the decision made by the court below, with
deference to an agency’s interpretation of its own regulations,
unless plainly erroneous or inconsistent. Vinci v. Nebraska Dept.
of Corr. Servs., 253 Neb. 423, 571 N.W.2d 53 (1997).

ANALYSIS

LocATION OF HEARING

Davis argues that her license revocation hearing was not held
in accordance with § 60-6,205(6)(a), which provides in perti-
nent part: “The hearing shall be conducted in the county in
which the arrest occurred or in any other county agreed to by the
parties.” The record before us does not conclusively establish
the location of the hearing officer, Davis, or Bruhn at Davis’
license revocation hearing.

The above-quoted portion of § 60-6,205(6)(a) was the subject
of our decision in Muir v. Nebraska Dept. of Motor Vehicles, 260
Neb. 450, 618 N.W.2d 444 (2000). In that case, we held that
§ 60-6,205(6)(a) is a venue statute and that generalized objec-
tions directed to the method by which the hearing was being
held were not objections to venue. See, also, Reiter v. Wimes,
ante p. 277, 640 N.W.2d 19 (2002).

At the outset of her hearing, Davis objected to “the proceedings
by way of telephone conference” and to “the telephonic nature of
this hearing.” These objections did not address the location or
venue of the hearing, as required by Muir, but, rather, the method
of the hearing. Davis’ improper objections and subsequent partici-
pation in the hearing without objecting to the hearing location
constituted a waiver of any objection she may have had. See Muir
v. Nebraska Dept. of Motor Vehicles, supra. Accordingly, this
assignment of error is without merit.

§ 84-913.03
Davis argues that if a hearing is held by teleconference pur-
suant to § 84-913.03, the hearing officer must first find that it is
not technically feasible to hold the hearing using videoconfer-
ence hearing procedures. Section 84-913.03 provides:
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The hearing officer may conduct all or part of the pre-
hearing conference and the hearing by telephone, televi-
sion, or other electronic means if each participant in the
conference or hearing has an opportunity to participate in,
to hear, and, if technically feasible, to see the entire pro-
ceeding while it is taking place.

[4] A litigant’s failure to make a timely objection waives the
right to assert prejudicial error on appeal. Hawkins v. City of
Omaha, 261 Neb. 943, 627 N.W.2d 118 (2001). Davis was noti-
fied well in advance that her hearing would be conducted by
telephone, providing her with ample opportunity to request that
the department conduct her hearing via videoconference.
However, the record contains no evidence that Davis ever made
such a request or ever objected to the use of the teleconference
hearing procedures until after the hearing began. Thus, Davis
has waived her right to assert this alleged error on appeal.

SWORN REPORT

In her third assignment of error, Davis argues the sworn report
should not have been received into evidence because of a lack of
foundation for the chemical test result reported on the sworn
report. Davis claims that McGuire v. Department of Motor
Vehicles, 253 Neb. 92, 568 N.W.2d 471 (1997), stands for the
proposition that a minimal amount of foundation must be made so
as to reasonably confirm that the chemical tests have been con-
ducted in accordance with the Nebraska Department of Health
and Human Services Regulation and Licensure rules and regula-
tions, 177 Neb. Admin. Code, ch. 1, §§ 001 through 010 (1998).

We have held that the department makes a prima facie case
once it establishes that the arresting officer provided his or her
sworn report to the director containing the required recitations.
McGuire v. Department of Motor Vehicles, supra; McPherrin v.
Conrad, 248 Neb. 561, 537 N.W.2d 498 (1995). Thereafter, the
burden is on the defendant to prove that one or more of the
recitations on the sworn report were false. Id.

In her brief, Davis characterizes the issue as one of founda-
tion for the sworn report. In his argument at the conclusion of
the license revocation hearing, Davis’ counsel stated, “There’s
nothing [in the sworn report] that says that . . . the test was done
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in compliance with Title 177,” and “we believe we’ve met the
sufficient rebuttal and did so by a preponderance of the evidence
and as a result she should not have her license revoked.”

In McGuire v. Department of Motor Vehicles, supra, we held
that the defendant met his burden of disproving the truth of the
sworn report when he elicited testimony that the arresting offi-
cer did not have the required permit to conduct the chemical
test. No such evidence was adduced by Davis. At the license
revocation hearing, Davis’ arresting officer testified that he did
not know if the individual who administered the chemical test to
Davis possessed a valid permit to conduct such a test, in accord-
ance with the Nebraska Department of Health and Human
Services Regulation and Licensure rules and regulations. Rather
than disproving the contents of the sworn report, Davis merely
proved that a possibility existed that the contents of the sworn
report were not true. Davis did not carry her burden of rebutting
the department’s prima facie case, and the district court did not
err in affirming on this ground.

POSTARREST ADVISEMENT FORM

In her final assignment of error, Davis argues that the advise-
ment form is deficient because it did not inform her that refus-
ing to submit to the chemical test subjected her to license revo-
cation procedures under Neb. Rev. Stat. § 60-6,197(4) (Reissue
1998). She argues that “the spirit of Smith [v. State, 248 Neb.
360, 535 N.W.2d 694 (1995)] and its progeny and fundamental
fairness” require that additional notice of the license revocation
procedures be given. Brief for appellant at 19.

In Smith v. State, 248 Neb. 360, 535 N.W.2d 694 (1995), we
affirmed a district court’s order finding that the defendant was
not fully advised of the consequences of submitting to a chemi-
cal test as required by § 60-6,197(10) (Reissue 1993). At the
time Smith was decided, § 60-6,197(10) read as follows:

Any person who is required to submit to a preliminary
breath test or to a chemical blood, breath, or urine test or
tests pursuant to this section shall be advised of (a) the con-
sequences of refusing to submit to such test or tests and (b)
the consequences if he or she submits to such test and the
test discloses the presence of a concentration of alcohol in
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violation of subsection (1) of section 60-6,196. Refusal to
submit to such test or tests shall be admissible in any action
for a violation of section 60-6,196 or a city or village ordi-
nance enacted pursuant to such section.

This section was amended by the Legislature in 1996 with the
enactment of L.B. 939. Since February 27, 1996, and thus at the
time of Davis’ arrest, § 60-6,197(10) (Reissue 1998) has stated
that “[a]ny person who is required to submit to a chemical blood,
breath, or urine test or tests pursuant to this section shall be
advised that refusal to submit to such test or tests is a separate
crime for which the person may be charged.” This case provides
us with our first opportunity to measure the sufficiency of an
advisement form against the current language of § 60-6,197(10).

When Smith v. State, supra, was decided, § 60-6,197(10)
required that an arresting officer advise a person of the “conse-
quences” of their decision to submit to a test. Our holding in
Smith was based on the fact that the advisement form read to the
defendant did inform him of some of the consequences of his
decision, but did not inform him of all the consequences of his
decision. For that reason, the defendant was not properly
advised, and the decision to revoke his license was reversed.

With the enactment of the current version of § 60-6,197(10),
the Legislature has essentially determined that an individual
must be advised of only one of the consequences of their deci-
sion to submit to a chemical test, i.e., that refusal to submit to
the test is a crime for which they may be charged. That is exactly
what Davis was advised of. We find no error where the arresting
officer complied with the exact requirement of the statute.

CONCLUSION
Finding no errors on the record before us, we affirm the deci-
sion of the district court affirming the order of revocation of the
Nebraska Department of Motor Vehicles.
AFFIRMED.



STATE v. BILLUPS 511
Cite as 263 Neb. 511

STATE OF NEBRASKA, APPELLEE, V.
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641 N.W.2d 71
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1. Postconviction: Proof: Appeal and Error. A defendant requesting postconviction
relief must establish the basis for such relief, and the findings of the district court will
not be disturbed unless they are clearly erroneous.

2. Postconviction: Constitutional Law: Proof. An evidentiary hearing on a motion for
postconviction relief is required on an appropriate motion containing factual allega-
tions which, if proved, constitute an infringement of the movant's rights under the
state or federal Constitution.

3. ___:____:___.Anevidentiary hearing is not required when a motion for postcon-
viction relief alleges only conclusions of fact or law.

4. __:___ :___. When a motion for postconviction relief properly alleges an
mfnngement of a defendant’s constitutional rights, an evidentiary hearing should still
be denied when the records and files affirmatively show that the defendant is entitled
to no relief.

5. Effectiveness of Counsel: Proof. To prevail on a claim of ineffective assistance of
counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984), the defendant must show that counsel’s performance was deficient and
that this deficient performance actually prejudiced his defense.

6. Postconviction: Effectiveness of Counsel: Proof. In determining whether counsel’s
performance was deficient, the standard is whether an attorney, in representing the
accused, performed at least as well as a lawyer with ordinary training and skill in the
defense of a criminal case.

Appeal from the District Court for Lancaster County: DONALD
E. ENDACOTT, Judge. Affirmed.

Amie C. Martinez, of Anderson, Creager & Wittstruck, P.C.,
for appellant.

Don Stenberg, Attorney General, and Susan J. Gustafson for
appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE
This appeal arises from Billy Ray Billups’ request for post-
conviction relief pursuant to Neb. Rev. Stat. § 29-3001 et seq.
(Reissue 1995). Billups alleged that his conviction violated his
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right not to be placed in jeopardy twice for the same offense and
that he received ineffective assistance of counsel. The district
court denied postconviction relief without an evidentiary hear-
ing, and Billups appeals.

SCOPE OF REVIEW
[1] A defendant requesting postconviction relief must estab-
lish the basis for such relief, and the findings of the district court

will not be disturbed unless they are clearly erroneous. State v.
Curtright, 262 Neb. 975, 637 N.W.2d 599 (2002).

FACTS

On August 22, 1994, prior to the filing of any criminal
charges, the State filed a petition for disposition of seized prop-
erty. The petition alleged that Billups was the owner of $3,376
in currency and $186 in food stamps. Billups’ answer admitted
that he owned the currency, but he claimed no ownership in the
food stamps. After a hearing, the Lancaster County District
Court entered an order on September 14, 1995, denying both the
State’s petition for forfeiture and Billups’ claim to the currency.
The court found that the State had failed to prove beyond a rea-
sonable doubt that the seized property was used in violation of
the law and that Billups had failed to prove by a preponderance
of the evidence that he had an interest in the property.

On October 10, 1994, Billups was charged with three counts
of the “Unlawful Manufacture/Distribution of Controlled
Substance,” a Class II felony, in violation of Neb. Rev. Stat.
§ 28-416(1) (Cum. Supp. 1994). An amended information was
filed on July 3, 1995, which added charges of being an habitual
criminal to all three counts. After Billups pled guilty to one
count and the other two counts were dismissed, he was sen-
tenced to a term of 20 to 30 years in prison. Billups appealed,
and the Nebraska Court of Appeals sustained the State’s motion
for summary affirmance. See State v. Billups, 4 Neb. App. lii
(No. A-96-010, Aug. 13, 1996).

In his motion for postconviction relief, Billups asserted that his
constitutional rights had been violated and that he had received
ineffective assistance of counsel when he entered a guilty plea to
the criminal charge on the advice of counsel because he had pre-
viously been placed in jeopardy by the forfeiture action. In
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support, Billups cited State v. Franco, 257 Neb. 15, 594 N.W.2d
633 (1999), cert. denied 528 U.S. 968, 120 S. Ct. 407, 145 L. Ed.
2d 317, and State v. Spotts, 257 Neb. 44, 595 N.W.2d 259 (1999).
Billups claimed that a plea in bar to the information should have
been filed rather than a plea of guilty and that, therefore, he did
not knowingly, voluntarily, and intelligently waive his right
against double jeopardy.

The district court found that Billups was procedurally barred
from raising a double jeopardy claim and that although Billups
knew his property had been subject to forfeiture, he failed to raise
a double jeopardy claim at any time during the criminal prosecu-
tion or on direct appeal. The court noted that because this court
did not apply the Double Jeopardy Clause to forfeiture proceed-
ings until 1999 in Franco, trial counsel “had no reasonable basis
upon which to make a double jeopardy challenge.” It rejected
Billups’ contention that Franco and Spotts should be applied
retroactively, because such an application would have a disruptive
effect on the administration of justice. For these reasons, the court
denied Billups’ motion for an evidentiary hearing.

ASSIGNMENTS OF ERROR
Billups assigns as error that the district court erred in taking
judicial notice of the trial record in the forfeiture proceeding and
in overruling his motion for an evidentiary hearing.

ANALYSIS

We first address Billups’ argument that the district court erred
when it took judicial notice of the trial record in the forfeiture
proceeding. At the hearing on the motion for an evidentiary
hearing, the State asked the court to “take judicial notice of the
files and records of the court . . . in the matter found at Docket
517, Page 175, which was the forfeiture action involving
Billups. Billups objected to the court’s taking judicial notice
because that “was a separate case and a separate judge.” This
objection was overruled.

We find no merit to Billups’ argument. He has not advised us
how the district court erred when it took judicial notice of the
trial record or how this prejudiced Billups in the present action.
In State v. Dandridge, 255 Neb. 364, 370, 585 N.W.2d 433, 437
(1998), we stated:
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The existence of court records and certain judicial
acts reflected in a court’s record are in accordance with
§ 27-201(2)(b)—facts which are capable of accurate and
ready determination by resort to sources whose accuracy
cannot reasonably be questioned. A court may, therefore,
judicially notice the existence of its records and the records
of another court, but judicial notice of facts reflected in a
court’s records is subject to the doctrine of collateral estop-
pel or of res judicata.

Next, Billups argues that the district court erred in denying
him an evidentiary hearing. A defendant requesting postcon-
viction relief must establish the basis for such relief, and the
findings of the district court will not be disturbed unless they
are clearly erroneous. State v. Curtright, 262 Neb. 975, 637
N.W.2d 599 (2002). Billups’ argument is not so much that he
is entitled to postconviction relief but that he is entitled to an
evidentiary hearing to determine whether he is entitled to post-
conviction relief.

Billups asserts that in order to prove that his right against
double jeopardy was violated, an evidentiary hearing must be
held to establish that both the forfeiture action and the criminal
prosecution arose out of the same set of facts. He also desires an
opportunity to offer evidence to establish why he pled gu11ty,
opposed to going to trial, and to present information concerning
his counsel’s advice prior to entry of the plea.

[2-4] Billups was represented by the same counsel at trial and
on direct appeal, and therefore, he is not procedurally barred
from asserting a claim of ineffective assistance of counsel. The
question presented is whether Billups should have received an
evidentiary hearing in order to determine whether his counsel
was ineffective. An evidentiary hearing on a motion for postcon-
viction relief is required on an appropriate motion containing
factual allegations which, if proved, constitute an infringement
of the movant’s rights under the state or federal Constitution.
State v. Soukharith, 260 Neb. 478, 618 N.W.2d 409 (2000). An
evidentiary hearing is not required when the motion alleges only
conclusions of fact or law. Id. Further, when the motion properly
alleges an infringement of the defendant’s constitutional rights,
an evidentiary hearing should still be denied when the records
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and files affirmatively show that the defendant is entitled to no
relief. /d.

[5,6] To prevail on a claim of ineffective assistance of coun-
sel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984), the defendant must show that
counsel’s performance was deficient and that this deficient per-
formance actually prejudiced his defense. See State v. lldefonso,
262 Neb. 672, 634 N.W.2d 252 (2001). In determining whether
counsel’s performance was deficient, the standard is whether an
attorney, in representing the accused, performed at least as well
as a lawyer with ordinary training and skill in the defense of a
criminal case. See State v. Dixon, 237 Neb. 630, 467 N.W.2d
397 (1991).

Billups argues that his counsel should have raised the double
jeopardy issue, even though the proceedings in the forfeiture
action and the criminal case were brought in 1994 and this
court’s decisions in State v. Franco, 257 Neb. 15, 594 N.W.2d
633 (1999), cert. denied 528 U.S. 968, 120 S. Ct. 407, 145 L.
Ed. 2d 317, and State v. Spotts, 257 Neb. 44, 595 N.W.2d 259
(1999), were not issued until 1999. Billups suggests that his trial
counsel either should have anticipated the holdings in Franco
and Spotts or should have raised the issue to preserve it for later
review. He also asserts that based upon our decision in State v.
One 1987 Toyota Pickup, 233 Neb. 670, 447 N.W.2d 243 (1989),
overruled, State v. Spotts, supra, his counsel should have known
in 1994 that Billups had been subjected to double jeopardy. In
One 1987 Toyota Pickup, we held that the forfeiture statute,
Neb. Rev. Stat. § 28-431 (Reissue 1995), was criminal in char-
acter and that double jeopardy principles applied.

In One 1987 Toyota Pickup, the defendant had been found
guilty of unlawful manufacture and distribution of a controlled
substance and possession of marijuana weighing more than 1
pound. Subsequently, his pickup was condemned in a forfeiture
action brought by the State pursuant to § 28-431. The defendant
appealed from both determinations, and the appeals were con-
solidated. We affirmed the criminal convictions, reversed the
forfeiture, and remanded the cause for a new trial.

It was not until Franco that we addressed whether a prosecu-
tion for possession of a controlled substance with intent to
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deliver, in violation of § 28-416(1)(a), and a separate forfeiture
action under § 28-431 violated the defendant’s double jeopardy
protection as set forth in the 5th and 14th Amendments to the
U.S. Constitution and article I, § 12, of the Nebraska
Constitution. The trial court denied Franco’s plea in bar because
it concluded that the two proceedings involved two separate
offenses under the test enumerated in Blockburger v. United
States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932). Franco
asserted that the trial court erred in denying his plea in bar
because the Double Jeopardy Clauses prohibited the State from
bringing a criminal proceeding against him after jeopardy had
attached in a forfeiture action arising from the same set of facts.
We reversed the trial court’s denial of the plea in bar and
remanded the cause with directions to dismiss. Prior to Franco,
we had not decided whether a criminal drug charge and a forfei-
ture proceeding arising from the same factual occurrence could
be tried as separate offenses in separate proceedings.

In Parker v. Bowersox, 188 F.3d 923 (8th Cir. 1999), cert.
denied, Parker v. Luebbers, 529 U.S. 1038, 120 S. Ct. 1534, 146
L. Ed. 2d 348 (2000), the defendant, in seeking a writ of habeas
corpus, argued that his trial counsel was ineffective in failing to
object to a jury instruction which the Missouri Supreme Court
later determined to be incorrect. The U.S. Court of Appeals for
the Eighth Circuit held that counsel did not provide ineffective
assistance by failing to anticipate the change in the law.

Several criminal defendants have sought habeas corpus relief
based on their trial counsel’s failure to object to jury composi-
tion under Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90
L. Ed. 2d 69 (1986). In Batson, the U.S. Supreme Court held
that peremptory challenges cannot be used to exclude individu-
als from a jury on the basis of race. The Eighth Circuit has held
that although the theory behind Batson may have been known to
counsel at the time jury selection occurred, no ineffective assist-
ance of counsel could be found when Batson itself had not been
decided. “[Clounsel need not ‘anticipate a change in existing
law’ to render constitutionally effective assistance of counsel.”
Carter v. Hopkins, 92 F.3d 666, 670 (8th Cir. 1996), cert. denied
520 U.S. 1107, 117 S. Ct. 1113, 137 L. Ed. 2d 314 (1997). See,
also, Ruff v. Armontrout, 77 F.3d 265 (8th Cir. 1996) (failure to
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anticipate change in existing law does not amount to ineffective
assistance of counsel), cert. denied 519 U.S. 889, 117 S. Ct.
226, 136 L. Ed. 2d 158; Johnson v. Armontrout, 923 F.2d 107
(8th Cir. 1991), cert. denied 502 U.S. 831, 112 S. Ct. 106, 116
L. Ed. 2d 75; Horne v. Trickey, 895 F.2d 497 (8th Cir. 1990).
In Horne, the court noted that defense attorneys had justifi-
ably relied on the standard established by a case decided before
Batson.
As a reviewing court, we must make every effort “to
eliminate the distorting effects of hindsight, to recon-
struct the circumstances of counsel’s challenged conduct,
and to evaluate the conduct from counsel’s perspective at
the time,” indulging a “strong presumption that counsel’s
conduct falls within the wide range of reasonable profes-
sional assistance.”

Horne, 895 F.2d at 499, quoting Strickland v. Washington, 466

U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

We conclude that Billups’ trial counsel was not ineffective for
failing to assert a double jeopardy challenge to the criminal
charges based upon the fact that jeopardy attached when the
State previously brought a forfeiture action against the $3,376
which Billups claimed he owned. Billups’ counsel was not inef-
fective because he did not anticipate this court’s decisions in
State v. Franco, 257 Neb. 15, 594 N.W.2d 633 (1999), cert.
denied 528 U.S. 968, 120 S. Ct. 407, 145 L. Ed. 2d 317, and
State v. Spotts, 257 Neb. 44, 595 N.W.2d 259 (1999).

Since Billups has not shown any basis upon which this court
could conclude that his counsel’s performance was deficient, he
has not sustained the first part of the test required under
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984). Billups has not established any basis for
postconviction relief, and the findings of the district court will
not be disturbed unless they are clearly erroneous. See State v.
Curtright, 262 Neb. 975, 637 N.W.2d 599 (2002).

An evidentiary hearing was not necessary to establish
whether the forfeiture action was factually related to the crimi-
nal prosecution or to determine why Billups pled guilty.
Therefore, the district court was not clearly wrong in denying an
evidentiary hearing on Billups’ motion for postconviction relief.
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CONCLUSION
The district court did not err in taking judicial notice of the for-
feiture action, nor did it err in denying Billups’ motion for an evi-
dentiary hearing. The judgment of the district court is affirmed.
AFFIRMED.

BRIAN ALTAFFER, APPELLEE, V. MAJESTIC ROOFING, LLC,
AND DENNIS JONES, APPELLANTS, AND
DANIEL J. TAYLOR, APPELLEE.
641 N.w.2d 34

Filed March 29, 2002. No. S-00-773.

1. Summary Judgment. Summary judgment is proper when the pleadings, depositions,
admissions, stipulations, and affidavits in the record disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Records: Affidavits: Depositions: Appeal and Error. In
order to receive consideration on appeal, any affidavits or depositions used on a
motion for summary judgment must have been offered in evidence in the trial court
and preserved in and made a part of the bill of exceptions.

Appeal from the District Court for Red Willow County:
JOHN J. BATTERSHELL, Judge. Reversed and remanded for fur-
ther proceedings.

Tim W. Thompson and Kimberli D. Dawson, of Kelley,
Scritsmier & Byme, P.C., for appellants. :

Ryan R. Wilcox for appellee Brian Altaffer.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAck, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE
The Red Willow County District Court granted summary judg-
ment in favor of Brian Altaffer and against Majestic Roofing,
LLC (Majestic), and Dennis Jones in the amount of $36,500 plus
postjudgment interest and costs. Majestic and Jones timely filed
this appeal.



ALTAFFER v. MAJESTIC ROOFING 519
Cite as 263 Neb. 518

SCOPE OF REVIEW

[1] Summary judgment is proper when the pleadings, deposi-
tions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Ohio Cas. Ins. Co. v. Carman Cartage Co., 262 Neb. 930,
636 N.W.2d 862 (2001).

FACTS

On October 29, 1999, Altaffer filed a petition against
Majestic, Jones, and Daniel J. Taylor, alleging breach of con-
tract, fraudulent misrepresentation, slander, and other claims.
The petition asserted that Majestic was a limited liability com-
pany licensed to operate in Colorado and that Jones was the reg-
istered agent. Jones filed a responsive pleading on December 16
entitled “Answer to Summons.” Jones stated: “We either Deny,
Dispute the allegations or have a counter claim [sic].”

On May 9, 2000, Altaffer filed a motion for summary judg-
ment and an affidavit in support of the motion. Jones appeared
without counsel at the hearing on the motion for summary judg-
ment on June 16. At the hearing, Altaffer moved for a default
judgment, claiming that a proper answer had not been filed. The
district court overruled this motion, finding that Jones’ pleading,
although not in proper form, was a sufficient answer.

The district court then heard Altaffer’s motion for summary
judgment. Altaffer asked the court to take judicial notice of the
court file, which contained the affidavit in support of his motion
for summary judgment, and the court stated it would take judi-
cial notice of the affidavit. Jones offered no evidence. The court
then entered summary judgment against Majestic and Jones in
the amount of $36,500. Taylor, an alleged manager for Majestic,
was not mentioned in the summary judgment order. Majestic
and Jones have appealed.

ASSIGNMENT OF ERROR
Majestic and Jones assign as error that the district court erred
in finding that there was no genuine issue of material fact and
that Altaffer was entitled to a judgment as a matter of law.
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ANALYSIS

Majestic and Jones claim the district court erred in considering
Altaffer’s affidavit. They assert that because the affidavit was not
offered and received as an exhibit at the summary judgment hear-
ing, the district court should not have considered it as evidence.

[2] Altaffer’s affidavit was filed with the clerk of the district
court, but it was never offered into evidence and was not made
a part of the bill of exceptions. This court has long held that an
affidavit in support of a motion for summary judgment must be
offered as an exhibit and must be made part of the bill of excep-
tions. See Peterson v. George, 168 Neb. 571, 96 N.W.2d 627
(1959). In Peterson, we stated:

The fact that an affidavit used as evidence in the district
court was filed in the office of the clerk of the district court
and made a part of the transcript is not important to a con-
sideration and decision of an appeal in the cause to this
court. If such an affidavit is not preserved in a bill of
exceptions, its existence or contents cannot be known by
this court.
168 Neb. at 577, 96 N.W.2d at 631. In order to receive consid-
eration on appeal, any affidavits or depositions used on a motion
for summary judgment must have been offered and received in
evidence in the trial court and preserved in and made a part of
the bill of exceptions. Rodriguez v. Nielsen, 259 Neb. 264, 609
N.W.2d 368 (2000); DeCosta Sporting Goods, Inc. v. Kirkland,
210 Neb. 815, 316 N.W.2d 772 (1982).

A trial court cannot take judicial notice of disputed allega-
tions. In re Interest of N.M. and J.M., 240 Neb. 690, 484 N.W.2d
77 (1992). See Neb. Rev. Stat. § 27-201(2) (Reissue 1995). “A
judicially noticed fact must be one not subject to reasonable dis-
pute in that it is either (a) generally known within the territorial
jurisdiction of the trial court or (b) capable of accurate and ready
determination by resort to sources whose accuracy cannot rea-
sonably be questioned.” Id.

The problem here is that a party cannot place an affidavit in
the court file and then request the court to take judicial notice of
the facts contained in the affidavit. In an action for summary
judgment, the proponent of the affidavit must mark and offer it
as an exhibit and make it a part of the bill of exceptions. Unless
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the affidavit is marked, offered, and accepted, it does not
become part of the record and cannot be considered by the trial
court as evidence in the case. In the case at bar, the district court
erred in taking judicial notice of the affidavit in the court file. An
affidavit must be marked, offered, received, and preserved in the
bill of exceptions.

Altaffer argues that Majestic and Jones suffered no detriment
because they were able to view the affidavit prior to the summary
Judgment hearing. This is not relevant to the question of whether
the affidavit was included in the bill of exceptions. Summary
judgment is proper when the pleadings, depositions, admissions,
stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate infer-
ences that may be drawn from those facts and that the moving
party is entitled to judgment as a matter of law. Ohio Cas. Ins. Co.
v. Carman Cartage Co., 262 Neb. 930, 636 N.W.2d 862 (2001).
The affidavit was not offered at the hearing, and therefore, it can-
not be considered by this court. Since there was no evidence
before the district court upon which to render a judgment, the
court erred in sustaining Altaffer’s motion for summary judgment.

CONCLUSION
The district court erred in granting summary judgment in
favor of Altaffer. Therefore, the judgment of the district court is
reversed, and the cause is remanded for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

MIKE SALKIN, ASSIGNEE, APPELLEE, V.
TERRY JACOBSEN, APPELLANT.
641 N.W.2d 356

Filed March 29, 2002. No. $-00-872.

1. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre-
sents questions of law, an appellate court must reach an independent, correct conclu-
sion irrespective of the determination made by the court below.

2. Attorney Fees. As a general rule, attorney fees and expenses may be recovered in a
civil action only where provided for by statute or when a recognized and accepted uni-
form course of procedure has been to allow recovery of attorney fees.
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3. Statutes. In the absence of anything to the contrary, statutory language is to be given
its plain and ordinary meaning.

4. ____ . A court must attempt to give effect to all parts of a statute, and if it can be
avoided, no word, clause, or sentence will be rejected as superfluous or meaningless;
it is not within the province of a court to read anything plain, direct, and unambigu-
ous out of a statute.

5. Judgments: Costs. An award of costs in a judgment is considered a part of the judgment.

6. Attorney Fees: Case Disapproved. A motion for attomey fees pursuant to Neb. Rev.
Stat. § 25-824 (Reissue 1995) must be made prior to the judgment of the court in
which the attorney’s services were rendered. To the extent that dicta in Nebraska Pub.
Emp. v. City of Omaha, 244 Neb. 328, 506 N.W.2d 686 (1993), and Millard v.
Hyplains Dressed Beef, 237 Neb. 907, 468 N.W.2d 124 (1991), suggest otherwise,
that language is expressly disapproved.

7. Rules of the Supreme Court: Courts. Neb. Ct. R. of Prac. 9F (rev. 2001) is a rule
of the Nebraska Supreme Court which also applies to the Nebraska Court of Appeals
pursuant to Neb. Ct. R. of Prac. 2A (rev. 2000). It has no application to the district
court, even when that court is sitting as an intermediate appellate court.

Appeal from the District Court for Douglas County, GERALD
E. MoRraN, Judge, on appeal thereto from the County Court for
Douglas County, JosePH P. CANIGLIA, Judge. Judgment of District
Court affirmed.

Michael J. Matukewicz and John G. Liakos, of Liakos &
Associates, for appellant.

Patrick M. Ford for appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorRMACK, and MILLER-LERMAN, 1J.

STEPHAN, J.

Neb. Rev. Stat. § 25-824 (Reissue 1995) authorizes a court,
on its own motion or that of a party, to order a party or attorney
who asserts a frivolous or bad faith claim or defense in a civil
action to pay the opposing party’s reasonable attorney fees and
court costs. The statute does not however specify the time in
which a motion for such an order must be made. That issue is
presented in this appeal as a matter of first impression.

BACKGROUND
Mike Salkin, as the assignee of Trustland Company, brought
this action in the county court for Douglas County against Terry
Jacobsen to recover a real estate commission in the amount of
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$2,098.60, which Jacobsen allegedly owed to Trustland. The
county court sustained Jacobsen’s demurrer and dismissed the
action with prejudice in its order filed on May 21, 1996. Salkin
perfected a timely appeal to the district court for Douglas County.

While the appeal was pending, Jacobsen filed a motion in the
county court seeking attorney fees pursuant to § 25-824, based
upon allegations that the lawsuit was frivolous. The county court
declined to consider the motion based upon its determination
that it lacked jurisdiction because of the pending appeal. On
October 11, 1996, the district court affirmed the judgment of
dismissal and issued its mandate directing the county court to
enter judgment in accordance with its decision.

On November 22, 1996, Jacobsen filed another motion for
attorney fees in the county court. It is this motion which is the
subject of this appeal. In his motion, Jacobsen again sought an
award of attorney fees and costs against Salkin and his attorney
pursuant to § 25-824 on grounds that the action was frivolous
and interposed solely for the purpose of harassment. In an affi-
davit filed with the motion, Jacobsen’s attorney stated that he
and members of his firm had devoted 44.8 hours to the case and
related proceedings from June 2, 1994, through August 12,
1996, which, at an hourly rate of $90, resulted in a fee of $4,032.
The attorney also claimed to have advanced unspecified costs in
the amount of $79.09.

Salkin filed a special demurrer challenging the jurisdiction of
the county court to adjudicate the motion following the mandate
of the district court affirming the county court’s prior judgment
of dismissal. The county court overruled the demurrer and,
based upon its determination that Salkin “acted in a frivolous
manner,” entered an order granting the motion without specify-
ing the amount of the fee awarded. Salkin appealed this order to
the district court and moved the county court to set an “amount
in controversy” so that he could secure a cost bond. The county
court entered an order stating that “the amount in controversy
regarding attorney’s fees assessed against the Plaintiff by prior
Order of this Court shall not exceed $4300.00.”

On August 1, 1997, the district court entered an order in
which it concluded, based upon Nebraska Pub. Emp. v. City of
Omaha, 244 Neb. 328, 506 N.W.2d 686 (1993), that the county
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court had jurisdiction to entertain a motion pursuant to § 25-824
following appellate affirmance of its judgment of dismissal and
that the total fee request of $4,111.09 was fair and reasonable.
However, because the fees were incurred in this and other
related cases, the district court remanded the case to the county
court for allocation of the fee award to each of the cases. Salkin
appealed this order to the Nebraska Court of Appeals. In a mem-
orandum opinion, that court reversed the order and remanded
the cause with directions to dismiss the appeal based upon its
determination that the order of the county court had not speci-
fied the amount of attorney fees to be awarded and was therefore
not a final, appealable order. Salkin v. Jacobsen, 7 Neb. App. xvi
(No. A-97-921, Dec. 18, 1998).

Following remand to the county court, Jacobsen moved for an
order setting the amount of the attorney fees and costs to be
awarded in this action pursuant to the court’s prior order. In rul-
ing on the motion, the county court awarded Jacobsen
$1,535.09. Salkin appealed this order to the district court, and
the appeal was heard by a judge who had not heard the prior
appeal. Following oral argument, the district court concluded
that Jacobsen’s motion for attorney fees was untimely and
vacated the order of the county court. The district court reasoned
that Jacobsen had failed to move for attorney fees prior to the
judgment of dismissal in the county court and had further failed
to request the district court on appeal, “in accordance with
Nebraska Supreme Court Rule 9F” to make a finding which
would have permitted the county court to entertain a motion pur-
suant to § 25-824 on remand. Jacobsen perfected this timely
appeal, which we removed to our docket pursuant to our statu-
tory authority to regulate the caseloads of the appellate courts of
this state. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).

ASSIGNMENTS OF ERROR

Jacobsen assigns, restated and summarized, that the district
court erred in concluding (1) that his request for attorney fees
under § 25-824 was untimely, (2) that the county court had no
jurisdiction to award attorney fees after the district court had
issued its mandate, and (3) that he was required to comply with
Neb. Ct. R. of Prac. 9F (rev. 2001) to recover legal fees related
to the county court proceedings.
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STANDARD OF REVIEW
[1] When an appeal calls for statutory interpretation or pre-
sents questions of law, an appellate court must reach an inde-
pendent, correct conclusion irrespective of the determination
made by the court below. Sharkey v. Board of Regents, 260 Neb.
166, 615 N.W.2d 889 (2000); White v. Board of Regents, 260
Neb. 26, 614 N.W.2d 330 (2000).

ANALYSIS

[2] As a general rule, attorney fees and expenses may be
recovered in a civil action only where provided for by statute or
when a recognized and accepted uniform course of procedure
has been to allow recovery of attorney fees. In re Guardianship
& Conservatorship of Donley, 262 Neb. 282, 631 N.W.2d 839
(2001); Nebraska Nutrients v. Shepherd, 261 Neb. 723, 626
N.W.2d 472 (2001). Jacobsen sought attorney fees and related

costs pursuant to § 25-824, which provides in pertinent part:
(2) . . . [Iln any civil action commenced or appealed in
any court of record in this state, the court shall award as
part of its judgment and in addition to any other costs oth-
erwise assessed reasonable attorney’s fees and court costs
against any attorney or party who has brought or defended
a civil action that alleges a claim or defense which a court

determines is frivolous or made in bad faith.

(4) The court shall assess attorney’s fees and costs if,
upon the motion of any party or the court itself, the court
finds that an attorney or party brought or defended an
action or any part of an action that was frivolous or that the
action or any part of the action was interposed solely for
delay or harassment.

[3,4] This statute does not specify the time in which a party
may move for attorney fees pursuant thereto, and we have not pre-
viously been required to address this issue. Nevertheless, familiar
standards of statutory interpretation guide our analysis. In the
absence of anything to the contrary, statutory language is to be
given its plain and ordinary meaning. Hunt v. Trackwell, 262 Neb.
688, 635 N.W.2d 106 (2001); Brunken v. Board of Trustees, 261
Neb. 626, 624 N.W.2d 629 (2001). A court must attempt to give
effect to all parts of a statute, and if it can be avoided, no word,
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clause, or sentence will be rejected as superfluous or meaningless;
it is not within the province of a court to read anything plain,
direct, and unambiguous out of a statute. In re Interest of Sabrina
K., 262 Neb. 871, 635 N.W.2d 727 (2001); Rodriguez v. Monfort,
Inc., 262 Neb. 800, 635 N.W.2d 439 (2001).

[5] We deem it significant that § 25-824(2) authorizes a court
to award attorney fees “as part of its judgment and in addition to
any other costs” when it determines that an action or defense is
frivolous or made in bad faith. This is consistent with our case
law, which generally treats attorney fees, where recoverable, as
an element of court costs. See, Nebraska Nutrients, supra;
Brodersen v. Traders Ins. Co., 246 Neb. 688, 523 N.W.2d 24
(1994). An award of costs in a judgment is considered a part of
the judgment. In re Application of SID No. 384, 256 Neb. 299,
589 N.W.2d 542 (1999); Muff v. Mahloch Farms Co., Inc., 186
Neb. 151, 181 N.W.2d 258 (1970).

It logically follows that a party seeking an award of attorney
fees pursuant to § 25-824 for services rendered in a trial court
must make such request prior to the judgment in order for the
award of fees, if deemed appropriate, to be made a part thereof.
We recognize, however, that dicta in two of our cases suggest
otherwise. In Nebraska Pub. Emp. v. City of Omaha, 244 Neb.
328, 506 N.W.2d 686 (1993), the appeliee made its first request
for both appellate and trial-related attorney fees before this court
on appeal. We held that the appeal was frivolous and then indi-
cated that we would award the appellee attorney fees for legal
services on appeal if it filed the appropriate motion and sup-
porting affidavit under rule 9F. We added:

The Union asks us to “remand” this cause to the district
court for a determination of an attorney fee for legal services
in the district court proceedings. The record does not dis-
close that the district court has made any determination
regarding an attorney fee. Therefore, this appeal presents
nothing for us to review concerning an attorney fee allow-
able in the district court. Of course, after issuance of the
mandate in this proceeding, the Union may ask the district
court to consider allowance of an attorney fee. In light of
our decision and § 25-824 concerning allowance of an
attorney fee, the district court, after issuance of the mandate
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in this cause and on appropriate request, may consider
whether an attorney fee should be awarded to the Union’s
lawyer for services in the district court.

(Emphasis supplied.) Id. at 336-37, 506 N.W.2d at 692.

Similarly, in Millard v. Hyplains Dressed Beef, 237 Neb. 907,

915-16, 468 N.W.2d 124, 130 (1991), we stated:

Not before us at this time is the question of the timing of

a motion for attorney fees. We note only for future reference
that in the federal system a motion for allowance of attorney
fees is a collateral and independent claim and, as such, need
not be filed within the 10-day period for motions to alter or
amend the judgment. The U.S. Court of Appeals for the
Eighth Circuit has suggested a 21-day time limit. The court
also noted that the time for appeal of a judgment on the mer-
its runs from the entry of judgment and that subsequent con-
sideration of an attorney fee claim does not toll the time for
appealing the judgment on the merits. Obin v. Dist. No. 9 of
Intern. Ass’n, Etc., 651 F.2d 574 (8th Cir. 1981).

[6] These dicta are inconsistent with our treatment of statu-
tory attorney fees as an element of costs and the plain language
of § 25-824(2) that such fees, when appropriate, shall be
awarded “as part of [a] judgment and in addition to any other
costs.” We therefore hold that a motion for attorney fees pur-
suant to § 25-824 must be made prior to the judgment of the
court in which the attorney’s services were rendered. To the
extent that dicta in Nebraska Pub. Emp., supra, and Millard,
supra, suggest otherwise, that language is expressly disap-
proved. We further hold that when a motion for attorney fees
under § 25-824 is made prior to the judgment, the judgment will
not become final and appealable until the court has ruled upon
that motion. See, Billingsley v. BFM Liquor Mgmt., 259 Neb.
992, 613 N.W.2d 478 (2000); In re Application of SID No. 384,
256 Neb. 299, 589 N.W.2d 542 (1999).

In concluding that a motion for attorney fees pursuant to
§ 25-824 must be made prior to the judgment of the court in
which the claimed fees were incurred, we have considered and
reject Jacobsen’s argument that language in Neb. Rev. Stat.
§ 25-2729 (Reissue 1995) and our holding in Ventura v. State, 246
Neb. 116, 517 N.W.2d 368 (1994), compel a contrary holding. In
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Ventura, we held that an administrative agency had no authority
to reconsider its order after an appeal of the underlying case had
been filed. We stated: “In civil appeals, after an appeal to this
court has been perfected, a lower court is without jurisdiction to
hear a case involving the same matter between the same parties.”
Id. at 133-34, 517 N.W.2d at 380. Jacobsen argues that the words
“this court” in the quoted portion of the Ventura opinion suggest
that a lower court is divested of its jurisdiction only when a case
is appealed to the Nebraska Supreme Court. Jacobsen cites no
authority from this jurisdiction or any other to support this argu-
ment, and we find it to be unpersuasive.

In a similar vein, Jacobsen argues that § 25-2729, which gov-
erns appeals from county courts to district courts, preserves the
power of the county court to award attorney fees in connection
with a judgment which has been appealed. Section 25-2729 pro-
vides, in pertinent part: “(2) Satisfaction of the requirements of
subsection (1) of this section shall perfect the appeal and give
the district court jurisdiction of the matter appealed.” (Emphasis
supplied.) Jacobsen contrasts this language with the language of
Neb. Rev. Stat. § 25-1912(3) (Reissue 1995), now found under
§ 25-1912(4) (Cum. Supp. 2000) and governing appeals from
the district court, which provided in pertinent part that “an
appeal shall be deemed perfected and the appellate court shall
have jurisdiction of the cause when such notice of appeal has
been filed and such docket fee deposited in the office of the
clerk of the district court . . . .” (Emphasis supplied.) Jacobsen
argues that there is a principled difference between the phrase
“of the matter appealed” in § 25-2729(2) and the phrase “of the
cause” in § 25-1912(3). He contends that because district courts,
pursuant to § 25-2729(2), only obtain jurisdiction “of the matter
appealed,” the county court is free to consider those matters not
directly on appeal, including attorney fees. By contrast,
Jacobsen suggests that the phrase “of the cause,” as used in
appeals from a district court under § 25-1912(3), completely
strips the district court of all jurisdiction. Jacobsen cites no
authority in support of this argument, and we find it to be
premised upon a semantic distinction without a difference.

In_this case, all of the services for which attorney fees were
requested were rendered prior to the county court’s judgment of
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dismissal filed on May 21, 1996. The motion pursuant to § 25-824
was not made until after that judgment had been affirmed on
appeal. Accordingly, the district court correctly determined that
the motion was untimely and the award of attorney fees and costs
should be vacated.

[7] We disagree, however, with the observation of the district
court that Jacobsen could have preserved his claim for attorney
fees incurred in the county court pursuant to § 25-824 by invok-
ing rule 9F to request a finding during the pendency of the
appeal in the district court. Rule 9F is a rule of this court which
also applies to the Nebraska Court of Appeals pursuant to Neb.
Ct. R. of Prac. 2A (rev. 2000). It has no application to the dis-
trict court, even when that court is sitting as an intermediate
appellate court. Moreover, rule 9F is clearly limited to requests
for attorney fees “for services in the appellate court.”

CONCLUSION

The district court correctly concluded that Jacobsen’s motion
for attorney fees and costs pursuant to § 25-824 was not made
prior to the final judgment of the county court dismissing Salkin’s
action and was thus untimely. We therefore affirm the judgment of
the district court vacating the award of fees and costs entered by
the county court.

AFFIRMED.

GLADYS HABER, APPELLANT AND CROSS-APPELLEE, V.
V & R JOINT VENTURE, A GENERAL PARTNERSHIP,
APPELLEE AND CROSS-APPELLANT.

641 N.W.2d 31

Filed March 29, 2002. No. S-00-930.

1. Statutes. Statutory interpretation presents a question of law.

2. __ Inthe absence of anything to the contrary, statutory language is to be given its
plain and ordinary meaning.

3. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has jurisdiction over
the matter before it.

4. Motions for New Trial: Appeal and Error. Pursuant to Neb. Rev. Stat. § 25-1912(3)
(Cum. Supp. 2000), a notice of appeal filed before the trial court has completely dis-
posed of a motion for new trial is of no effect.
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Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Appeal dismissed.

Norman Denenberg for appellant.
Frank Meares for appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Gladys Haber filed a declaratory judgment action in the dis-
trict court for Douglas County. V & R Joint Venture (V&R) filed
a cross-petition based on assumpsit. Following trial, the district
court found generally in favor of V&R, concluding that Haber
had validly assigned proceeds from a personal injury action to
V&R in satisfaction of a debt Haber owed V&R. Haber appeals
the district court’s denial of her motion for new trial. V&R cross-
appeals, challenging the district court’s denial of its motion for
new trial. Because Haber’s notice of appeal was filed prior to the
complete disposition of V&R’s motion for new trial, the notice of
appeal was premature and this court lacks appellate jurisdiction.
Accordingly, we dismiss the appeal and cross-appeal.

STATEMENT OF FACTS
Haber was injured in an automobile accident on May 31,
1995. In an unrelated matter, on July 5, 1996, V&R recovered a
judgment in the amount of $6,813.88 against Haber and another
individual for rent due under a lease. In an effort to satisfy
V&R’s judgment, Haber signed a document entitled
“Assignment,” which by its terms assigned to V&R a portion of
the proceeds from her personal injury settlement as a result of
the May 31, 1995, automobile accident. The assignment pro-
vided in pertinent part as follows:

The undersigned, Gladys Haber, assigns all her right

and interest in and to a personal injury action . . . to V&R
Joint Venture up to the amount of rent due on the certain
lease . . . at the time of settlement. I direct my attorney . . .
after deduction of his attorney fee, to pay the then balance

due in accordance with the terms of the rental agreement.
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V&R notified Metropolitan Property and Casualty Insurance
Company and Affiliates (Metropolitan), the insurance carrier han-
dling Haber’s personal injury claim, of the assignment. Haber set-
tled her claim with Metropolitan. In 1997, Metropolitan mailed a
settlement check to Haber’s attorney, made payable to Haber, her
attorney, and the attorney for V&R, in the amount of $5,737.46.

On March 2, 1998, Haber filed a declaratory judgment action,
seeking a declaration that the assignment in favor of V&R was
“void, illegal and a nullity because a tort claim for bodily injury
is not assignable.” On May 27, V&R filed an “Answer and Cross
Petition.” V&R’s cross-petition sounded in assumpsit “for money
had and received in the sum of $5737.46” and other relief.

The matter was tried to the district court on June 19, 2000. In
an order filed June 28, the district court concluded that Haber
had validly assigned proceeds from the personal injury action to
V&R and that the assignment was enforceable. Although V&R
was successful in its cross-petition with respect to the money
owed, the district court denied the remainder of the relief V&R
sought in its cross-petition.

The parties filed cross-motions for new trial which came on
for hearing on August 9, 2000. In an order filed August 18, the
district court overruled Haber’s motion for new trial. In its
August 18 order, the district court also overruled a portion of
V&R’s motion for new trial and set the remainder for hearing on
September 27. Thus, in its August 18 order, the district court did
not completely dispose of V&R’s motion for new trial.

On September 5, 2000, Haber filed her notice of appeal.
Thereafter, on September 27, following a hearing, the district
court filed its order, finally disposing of all of the issues raised in
V&R’s new trial motion. No new notice of appeal was filed by
either Haber or V&R subsequent to the district court’s September
27 order.

ASSIGNMENTS OF ERROR
In her appeal, Haber assigns as error the district court’s con-
clusion that the assignment of her personal injury cause of action
was valid and enforceable. In its cross-appeal, V&R assigns four
errors, claiming the district court erred (1) in failing to award
attorney fees pursuant to Neb. Rev. Stat. § 25-824 (Reissue 1995),
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(2) in failing to assess all costs against Haber, (3) in failing to
award V&R prejudgment interest, and (4) in ordering that the
check which was the subject of V&R’s cross-petition in assump-
sit be filed with the clerk of the district court.

STANDARDS OF REVIEW
[1,2] Statutory interpretation presents a question of law. Hunt
v. Trackwell, 262 Neb. 688, 635 N.W.2d 106 (2001); Hatcher v.
Bellevue Vol. Fire Dept., 262 Neb. 23, 628 N.W.2d 685 (2001).
In the absence of anything to the contrary, statutory language is
to be given its plain and ordinary meaning. Rodriguez v.
Monfort, Inc., 262 Neb. 800, 635 N.W.2d 439 (2001).

ANALYSIS

[3] Before reaching the legal issues presented for review, it is
the duty of an appellate court to determine whether it has juris-
diction over the matter before it. Wilcox v. City of McCook, 262
Neb. 696, 634 N.W.2d 486 (2001).

Neb. Rev. Stat. § 25-1912(3) (Cum. Supp. 2000) governs the
running of the time for filing a notice of appeal when a motion for
new trial has been filed. The statute was amended effective July
13, 2000, and as amended provides, in pertinent part, as follows:

(3) The running of the time for filing a notice of appeal
shall be terminated as to all parties (a) by a timely motion
for a new trial under section 25-1144.01 . . . and the full
time for appeal fixed in subsection (1) of this section com-
mences to run from the entry of the order ruling upon the
motion filed pursuant to subdivision (a) . . . of this subsec-
tion. When any motion terminating the time for filing a
notice of appeal is timely filed by any party, a notice of
appeal filed before the court announces its decision upon
the terminating motion shall have no effect, whether filed
before or after the timely filing of the terminating motion.
A new notice of appeal shall be filed within the prescribed
time after the entry of the order ruling on the motion.

In this case, Haber filed a notice of appeal on September 5,
2000, which was prior to the order resolving V&R’s terminating
motion and was, thus, of no effect. The record shows that in its
order filed on August 18, the district court overruled Haber’s new
trial motion in its entirety and ruled in part and reserved ruling in
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part on V&R’s motion for new trial. The district court set the
hearing on the remainder of V&R’s motion for new trial for
September 27, upon which date, the district court completely dis-
posed of V&R’s motion for new trial. Thus, the district court had
not finally disposed of V&R’s motion for new trial at the time
Haber filed her notice of appeal on September 5.

[4] Pursuant to § 25-1912(3), Haber’s September S, 2000,
notice of appeal was of “no effect.” Further, neither Haber nor
V&R filed a new notice of appeal as required by § 25-1912(3),
which provides that a “new notice of appeal shall be filed within
the prescribed time after the entry of the order ruling on the [ter-
minating] motion.” (Emphasis supplied.)

This court has previously stated that “[i]t is axiomatic that for
an appellate court to acquire jurisdiction of an appeal, there
must be a final order entered by the court from which the appeal
is taken; conversely, an appellate court is without jurisdiction to
entertain appeals from nonfinal orders.” State ex rel. Fick v.
Miller, 252 Neb. 164, 165, 560 N.W.2d 793, 795 (1997). In this
case, the August 18, 2000, order, disposing of one but not both
new trial motions, did not entirely dispose of the terminating
motion. See § 25-1912(3). The August 18 order was not a final,
appealable order.

In the absence of anything to the contrary, statutory language is
to be given its plain and ordinary meaning. Rodriguez v. Monfort,
Inc., 262 Neb. 800, 635 N.W.2d 439 (2001). Under a plain read-
ing of § 25-1912(3), Haber’s notice of appeal filed on September
5, 2000, before complete disposition of V&R’s motion for new
trial, was of “no effect.” Contrary to § 25-1912(3), neither party
filed a new notice of appeal after the district court completely dis-
posed of V&R’s new trial motion, and this court did not acquire
jurisdiction over the appeal. See State ex rel. Fick v. Miller, supra.

CONCLUSION

The district court’s August 18, 2000, order did not completely
dispose of V&R’s motion for new trial and was not a final, appeal-
able order. Pursuant to § 25-1912(3), Haber’s notice of appeal
filed September 5 was of “no effect.” Contrary to § 25-1912(3),
neither Haber nor V&R filed a new notice of appeal following the
district court’s September 27 order, which completely disposed of
V&R'’s motion for new trial. Because Haber’s notice of appeal
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was premature and no notice of appeal was filed by either party
subsequent to the complete resolution of the motions for new
trial, this court lacks jurisdiction to entertain the appeal and
cross-appeal.

10.

11.

APPEAL DISMISSED.

JiLL S. McCARSON, NOW KNOWN AS JILL S. AMORUSO,
APPELLANT, V. KEVIN S. MCCARSON, APPELLEE.
641 N.W.2d 62

Filed March 29, 2002. No. S-00-114S.

Judgments: Collateral Estoppel: Res Judicata. The applicability of the doctrines of
collateral estoppel and res judicata is a question of law.

Summary Judgment. Summary judgment is proper when the pleadings, depositions,
admissions, stipulations, and affidavits in the record disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as a matter of law.
Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

Appeal and Error. An issue not presented to the trial court may not be raised on appeal.
Jurisdiction: Service of Process: Parties. For purposes of personal jurisdiction, the
voluntary appearance of a party is equivalent to service of process.

Demurrer: Pleadings: Appeal and Error. In an appellate court’s review of a ruling
on a demurrer, the court is required to accept as true all the facts which are well pled
and the proper and reasonable inferences of law and fact which may be drawn there-
from, but not the conclusions of the pleader.

Demurrer: Pleadings. In determining whether a cause of action has been stated, a
petition is to be construed liberally; if, as so construed, the petition states a cause of
action, the demurrer is to be overruled.

Res Judicata. Under the traditional rule of res judicata, any rights, facts, or matter in
issue directly adjudicated or necessarily involved in the determination of an action
before a competent court in which a judgment or decree is rendered upon the merits
is conclusively settled by the judgment therein and cannot again be litigated by the
parties and privies.

Child Support: Paternity. A fundamental fact necessary to sustain an order of child
support is paternity by the man judiciaily obligated to pay such support.

Divorce: Paternity: Judgments. The paternity findings in a dissolution decree con-
stitute a final judgment.

Summary Judgment. If a genuine issue of fact exists, summary judgment may not
properly be entered.
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12. Courts: Judgments: Fraud: Proof. In order to set aside a judgment after term on the
ground of fraud practiced by the successful party, as provided for in Neb. Rev. Stat.
§ 25-2001(4) (Cum. Supp. 1998), the petitioning party must prove that due diligence
was exercised by him or her at the former trial and that the failure to secure a just deci-
sion was not attributable to his or her fault or negligence.

13. Summary Judgment: Proof. The party moving for summary judgment has the burden
to show that no genuine issue of material fact exists and must produce sufficient evi-
dence to demonstrate that the moving party is entitled to judgment as a matter of law.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Reversed and remanded with directions.

Margaret M. Zarbano for appellant.
Richard K. Lydick for appellee.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCormMack, and MILLER-LERMAN, JJ.

GERRARD, J.
NATURE OF CASE

Kevin S. McCarson filed a petition for modification of the
decree dissolving his marriage to Jill S. McCarson, now known
as Jill S. Amoruso, claiming that the minor child born during the
McCarsons’ marriage is not Kevin’s child as represented in the
decree. The district court granted Kevin’s motion for summary
judgment and terminated Kevin’s child support obligation. Jill
now appeals, claiming that Kevin’s petition is barred by res judi-
cata pursuant to our decision in DeVaux v. DeVaux, 245 Neb.
611, 514 N.W.2d 640 (1994), in which this court concluded that
the finding of paternity in a dissolution decree precludes the par-
ties from relitigating paternity.

BACKGROUND

Jill and Kevin were married on March 26, 1988. One child
was born during the marriage on April 16, 1995. On June 1,
1995, Kevin filed a petition for dissolution of marriage, in which
Kevin alleged that the child was not his and he should not have
to pay child support. The district court eventually dismissed
Kevin’s petition on May 2, 1996, for lack of prosecution.

Jill filed a petition for dissolution of marriage on April 10,
1998. Kevin entered a voluntary appearance on the same day.
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On June 11, the district court entered a decree of dissolution; at
that time, Kevin was an active member of the U.S. Air Force sta-
tioned at Kadena Air Force Base in Japan. The decree stated that
“one child has been born of said marital union” and granted per-
manent joint legal custody of the minor child to Jill and Kevin,
with Jill as the primary custodial parent. The court ordered
Kevin to pay $323 per month as child support. Both parties
signed the consent decree; Kevin was not represented by coun-
sel at the time.

Kevin filed a “Petition to Modify Decree” on May 6, 1999,
alleging that, prior to the entry of the decree, Jill had represented
to Kevin that the minor child was the product of their marital
union, but later acknowledged to Kevin that he was not the
father of the minor child. Thus, Kevin requested that the decree
be modified to terminate his child support payments.

Jill filed a motion for leave to file pleadings out of time on
July 16, 1999, and a demurrer on the basis of res judicata on July
26. After a hearing on the demurrer, the district court ordered
that the clerk of the district court sequester and hold child sup-
port payments made by Kevin on the minor child’s behalf. Jill
appeared at the hearing with her attorney. Although attorneys for
both parties agreed that Kevin was not the minor child’s father,
Jill argued that Kevin’s child support obligation continued
because the district court determined Kevin to be the minor
child’s father in the decree of dissolution. The district court
overruled Jill’s demurrer. Jill subsequently filed a responsive
pleading and preserved the issue raised in her demurrer.

Kevin filed a motion for summary judgment on October 19,
1999. On November 16, Jill filed a cross-application for modifi-
cation of decree, alleging a change in circumstances and asking
that the district court (1) grant her sole custody of the minor
child subject to reasonable visitation by Kevin, (2) increase
Kevin’s child support obligation, (3) change the minor child’s
last name, and (4) require Kevin to contribute to Jill’s attorney
fees and costs.

After a hearing on November 30, 1999, the district court deter-
mined that because both parties agreed that Kevin was not the
minor child’s father, no material issue of fact existed to preclude
summary judgment. In response to a request for admission, Jill
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acknowledged that she knew at the time of the entry of the decree
that the child was not Kevin’s child. Thus, the district court found
that Jill knew Kevin was not the minor child’s father prior to the
filing of her petition for dissolution and the entry of the order of
dissolution. The court concluded that Jill perpetrated a fraud
upon the court by representing that Kevin was the minor child’s
father in her petition for dissolution and that she admitted this
fact in her responses to Kevin’s requests for admission.

Although Jill urged that the doctrine of res judicata applied to
the adjudication of the child’s parentage pursuant to DeVaux v.
DeVaux, 245 Neb. 611, 514 N.W.2d 640 (1994), the district
court, citing Carlson v. Zellaha, 240 Neb. 432, 435, 482 N.W.2d
281, 283 (1992), concluded that “[a] consent judgment is subject
to collateral attack when the facts demonstrate that the judgment
or settlement was entered into fraudulently, collusively, or in bad
faith.” Because the district court found that Jill had admitted that
she knew at the time of the decree that the child was not Kevin’s,
the district court did not apply the doctrine of res judicata to the
issue of the minor child’s paternity. Thus, the district court sus-
tained Kevin’s motion for summary judgment, declared that
Kevin was not the child’s father, and terminated Kevin’s child
support obligation. Additionally, the district court dismissed
Jill’s cross-application for modification of decree.

Jill now appeals from the judgment of the district court.
Pursuant to our authority to regulate the caseloads of this court
and the Nebraska Court of Appeals, we moved this appeal to
our docket.

ASSIGNMENTS OF ERROR
Jill assigns that the district court erred in (1) finding that it had
jurisdiction over the proceedings, as Kevin did not properly serve
Jill with his petition for modification; (2) overruling Jill’s demur-
rer; (3) sustaining Kevin’s motion for summary judgment; and
(4) dismissing Jill’s cross-application for modification of decree.

STANDARD OF REVIEW
[1] The applicability of the doctrines of collateral estoppel
and res judicata is a question of law. Woodward v. Andersen, 261
Neb. 980, 627 N.W.2d 742 (2001).



538 263 NEBRASKA REPORTS

[2,3] Summary judgment is proper when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Ohio Cas. Ins. Co. v. Carman Cartage Co., 262 Neb. 930,
636 N.W.2d 862 (2001). In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to
the party against whom the judgment is granted and gives such
party the benefit of all reasonable inferences deducible from the
evidence. Id.

ANALYSIS

PERSONAL JURISDICTION

[4,5] Jill first assigns that the district court lacked personal
jurisdiction over her because Kevin did not meet the statutory
requirements for service of process. Jill did not raise the issue of
improper service before the district court, and we will not con-
sider it for the first time on appeal. An issue not presented to the
trial court may not be raised on appeal. V.C. v. Casady, 262 Neb.
714, 634 N.W.2d 798 (2001). Additionally, Jill has already vol-
untarily appeared before the court and invoked its power on an
issue other than jurisdiction. For purposes of personal jurisdic-
tion, the voluntary appearance of a party is equivalent to service
of process. Hunt v. Trackwell, 262 Neb. 688, 635 N.W.2d 106
(2001). Jill filed a motion to file pleadings out of time, a demur-
rer, and appeared personally at the hearing on the demurrer.
Therefore, Jill’s first assignment of error is without merit; her
voluntary actions to invoke the power of the court on issues
other than the court’s jurisdiction waived her right to contest
personal jurisdiction.

DEMURRER
[6,7]1 Second, Jill assigns that the district court erred in over-
ruling her demurrer to Kevin’s petition for modification. In an
appellate court’s review of a ruling on a demurrer, the court is
required to accept as true all the facts which are well pled and
the proper and reasonable inferences of law and fact which may
be drawn therefrom, but not the conclusions of the pleader.
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Northwall v. State, ante p. 1, 637 N.W.2d 890 (2002). In deter-
mining whether a cause of action has been stated, a petition is to
be construed liberally; if, as so construed, the petition states a
cause of action, the demurrer is to be overruled. Malone v.
American Bus. Info., 262 Neb. 733, 634 N.W.2d 788 (2001).

[8] Jill alleges that res judicata bars revisiting the issue of
paternity, as the decree of dissolution already determined Kevin
to be the minor child’s father; therefore, the district court erred
by not sustaining her demurrer. This court addressed a similar
set of facts in DeVaux v. DeVaux, 245 Neb. 611, 514 N.W.2d 640
(1994). In DeVaux, the mother of a minor child sought modifi-
cation of a dissolution decree based on conclusive blood tests
establishing that her ex-husband was not the child’s father. The
ex-husband opposed the modification. This court concluded that
under the doctrine of res judicata, a finding of paternity in a dis-
solution decree prevents the parties to the decree from relitigat-
ing paternity. In our most recent phrasing, we stated that under
the traditional rule of res judicata, any rights, facts, or matter in
issue directly adjudicated or necessarily involved in the deter-
mination of an action before a competent court in which a judg-
ment or decree is rendered upon the merits is conclusively set-
tled by the judgment therein and cannot again be litigated by the
parties and privies. Gruber v. Gruber, 261 Neb. 914, 626
N.w.2d 582 (2001).

[9,10] In analyzing Jill’s res judicata claim, we first recognize
that resolution of the divorce litigation necessarily involved the
question of the minor child’s paternity, as the decree required
Kevin to pay child support. “ ‘A fundamental fact necessary to
sustain an order of child support is paternity by the man judi-
cially obligated to pay such support.”’” Cross v. Perreten, 257
Neb. 776, 781, 600 N.W.2d 780, 784 (1999). See, also, DeVaux,
supra. Second, the district court was competent to render the dis-
solution decree. See, Neb. Rev. Stat. § 42-351 (Reissue 1998);
DeVaux, supra. Third, the paternity findings in a dissolution
decree constitute a final judgment, so the dissolution order in this
case qualifies as a final judgment. DeVaux, supra. Finally, the
district court, in entering the dissolution decree, reached the mer-
its of the parties’ cause (namely, their dissolution) rather than dis-
posing of the matter on procedural or jurisdictional grounds.
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Thus, absent a “fraud upon the court,” res judicata should apply
to the litigation of paternity under DeVaux, supra.

Unlike DeVaux, however, we face here an allegation that at
least one of the parties knew, at the time of the decree, that the
decree did not reflect the true patemity of the minor child. Kevin
argues that he has a remedy pursuant to Neb. Rev. Stat.
§ 25-2001(4) (Cum. Supp. 1998), which allows the district court
to modify the dissolution decree after term on the basis of fraud
by the successful party. Section 25-2001 states that “[a] district
court shall have power to vacate or modify its own judgments or
orders after the term at which such judgments or orders were
made . . . (4) for fraud practiced by the successful party in obtain-
ing the judgment or order” Under Neb. Rev. Stat. § 25-2008
(Reissue 1995), proceedings to vacate or modify a judgment or
order for the causes mentioned in § 25-2001(4) must be com-
menced within 2 years after the judgment was rendered or made;
Kevin filed his petition for modification on May 6, 1999, less
than 2 years after the decree for dissolution was entered on June
11, 1998.

In reviewing the district court’s ruling on Jill’s demurrer, we
are required to accept as true all the facts which are well pled in
Kevin’s petition and the proper and reasonable inferences of law
and fact which may be drawn therefrom. See Northwall v. State,
ante p. 1, 637 N.W.2d 890 (2002). In determining whether a
cause of action has been stated, we must construe Kevin’s peti-
tion liberally; if, as so construed, the petition states a cause of
action, the demurrer is to be overruled. See Malone v. American
Bus. Info., 262 Neb. 733, 634 N.W.2d 788 (2001). Kevin pled
that the dissolution decree should be modified because the minor
child was not his, and, in reviewing the demurrer, we must accept
this fact as true. Further, a liberal construction of Kevin’s petition
provides him with a potential remedy based on his allegation of
Jill’s fraud in obtaining the judgment. Therefore, the district
court did not err in overruling Jill’s demurrer.

SUMMARY JUDGMENT
Next, Jill assigns that the district court erred in sustaining
Kevin’s motion for summary judgment, as genuine issues of
material fact remained regarding representations made by Kevin
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and Jill about knowledge of the child’s paternity. Under Neb.
Rev. Stat. § 25-1332 (Reissue 1995), “[t]he judgment sought
shall be rendered forthwith if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.”

[11] Summary judgment is proper when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Ohio Cas. Ins. Co. v. Carman Cartage Co., 262 Neb. 930,
636 N.W.2d 862 (2001). If a genuine issue of fact exists, sum-
mary judgment may not properly be entered. Daniels v. Allstate
Indemnity Co., 261 Neb. 671, 624 N.W.2d 636 (2001).

Although Kevin’s petition for modification states that he did
not know at the time of the decree that he was not the minor
child’s father, Jill argues that she offered evidence at the sum-
mary judgment hearing to demonstrate that Kevin knew, prior to
dissolution, that he was not the minor child’s father. Thus, Jill
claims that Kevin is not entitled to summary judgment because
genuine issues of material fact remain regarding Kevin’s knowl-
edge of the minor child’s paternity prior to entry of the decree.
Kevin argues that the only issue before the district court was
whether Jill represented to Kevin that he was the minor child’s
father prior to dissolution, but that issue disappeared when Jill
admitted that she knew at the time of dissolution that Kevin did
not father her minor child. Kevin bases his “fraud upon the
court” allegation on Jill’s concealment from the district court of
the minor child’s true paternity.

[12] As discussed above, § 25-2001(4) provides Kevin with a
potential legal remedy: the court can vacate or modify an order
or judgment after term for fraud by the successful party, in this
case, Jill’s alleged fraud upon the court. However, in order to set
aside a judgment after term on the ground of fraud practiced by
the successful party, as provided for in § 25-2001(4), the peti-
tioning party must prove that due diligence was exercised by
him or her at the former trial and that the failure to secure a just
decision was not attributable to his or her fault or negligence.
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Caddy v. Caddy, 218 Neb. 582, 358 N.-W.2d 184 (1984). In
Caddy, 218 Neb. at 584, 358 N.W.2d at 186, this court con-
cluded that because “[t]he respondent chose to proceed without
adequate representation and with at least a general knowledge of
the underlying facts, and made no effort to bring before the
court the correct information,” the district court properly denied
the respondent’s petition to vacate under § 25-2001(4).
Therefore, in order for Kevin to obtain a modification of the
1998 decree under § 25-2001(4), it must be clear that the alleged
failure to secure a just decision was attributable only to Jill’s
misrepresentation, and not to any fault or negligence by Kevin.

Jill offered an affidavit in which she stated that while the par-
ties were both serving in the U.S. Air Force, Kevin initiated a
punishment proceeding against Jill for adulterous conduct. Jill’s
affidavit asserts that Kevin told her numerous times during the
pendency of their dissolution that he knew the minor child was
not, and could not be, his child. Jill states in her affidavit that
when she questioned Kevin’s desire to pay child support even
though the minor child was not Kevin’s child, Kevin responded
that he thought of the child as his own and that the child was
probably the only child he would ever have. Further, Jill’s affi-
davit avers that Kevin did not contest paternity during dissolu-
tion proceedings. During the summary judgment hearing, the
district court received into evidence Kevin’s previously dis-
missed petition for dissolution, filed on June 1, 1995, shortly
after the child’s birth on April 16, 1995, in which Kevin alleges
that he is not the father of the minor child.

In reviewing a summary judgment, an appellate court views
the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence. Ohio Cas.
Ins. Co. v. Carman Cartage Co., 262 Neb. 930, 636 N.W.2d 862
(2001). Viewed in a light most favorable to Jill, the evidence at
least presents an issue of material fact as to whether Kevin knew
that he was not the minor child’s father prior to the entry of the
dissolution decree, which Kevin signed and in which he was not
represented by counsel.

[13] In fact, the evidence offered by Jill reveals that Kevin at
least suspected the minor child’s true paternity prior to the



McCARSON v. MCCARSON 543
Cite as 263 Neb. 534

dissolution, and Kevin did not present evidence to contest this
fact. The party moving for summary judgment has the burden to
show that no genuine issue of material fact exists and must pro-
duce sufficient evidence to demonstrate that the moving party is
entitled to judgment as a matter of law. Daniels v. Allstate
Indemnity Co., 261 Neb. 671, 624 N.W.2d 636 (2001). Kevin
failed to demonstrate that he did not know that he was not the
minor child’s father at the time the decree was entered. Kevin
offered no evidence to refute Jill’s allegation that Kevin knew, or
should have known, that he was not the minor child’s father
prior to the entry of the decree. Based upon Kevin’s allegations
in his earlier dismissed petition for dissolution, a court could
conclude that Kevin did not exercise the diligence required by
§ 25-2001(4) and Caddy v. Caddy, 218 Neb. 582, 358 N.W.2d
184 (1984), to set aside a judgment after term on the ground of
fraud practiced by the successful party. Thus, the district court
erred in entering summary judgment in favor of Kevin. Jill did
not file a cross-motion for summary judgment; therefore, it is
necessary to remand this matter to the district court for further
proceedings consistent with this opinion.

CROSS-PETITION FOR MODIFICATION

Jill’s fourth assignment of error alleges that the district court
erred in dismissing her cross-petition for modification, which
requested, inter alia, sole custody of the minor child, an increase
in child support, a change of the minor child’s last name, and
attorney fees. The district court did err in dismissing Jill’s cross-
petition for modification at this stage of the proceedings based
on the reasons stated above. However, because the district court
did not consider any evidence concerning the merits of Jill’s
cross-petition, she could not present any argument regarding the
merits of her modification action, and as a practical matter, we
cannot consider this assignment of error at the present time.
Upon remand, the district court shall consider the merits of Jill’s
cross-petition and render judgment accordingly.

CONCLUSION
The district court erred in sustaining Kevin’s motion for sum-
mary judgment, as Kevin was not entitled to judgment as a matter
of law. Therefore, we reverse the judgment of the district court






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































