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STATE OF NEBRASKA EX REL.
NEBRASKA STATE BAR ASSOCIATION, RELATOR, V.
ANDREI G. HOWZE, RESPONDENT.

618 N.W.2d 663

Filed October 20, 2000. No. S$-00-074.

1. Disciplinary Proceedings: Rules of the Supreme Court. Pursuant to Neb. Ct. R. of
Discipline 10(I) (rev. 2000), if a respondent’s answer raises no issue of fact or of law,
the matter may be disposed of by the Nebraska Supreme Court on its own motion or
on a motion for judgment on the pleadings.

2. Disciplinary Proceedings. To determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, the Nebraska Supreme Court
considers the following factors: (1) the nature of the offense, (2) the need for deter-
ring others, (3) the maintenance of the reputation of the bar as a whole, (4) the pro-
tection of the public, (5) the attitude of the offender generally, and (6) the offender’s
present or future fitness to continue in the practice of law.

3. ___. Each case justifying discipline of an attoney must be evaluated individually in
light of the particular facts and circumstances of that case.

4, __ . Absent mitigating circumstances, the appropriate discipline in cases of misap-
propriation or commingling of client funds is disbarment.

5. ___. The fact that the client did not suffer any financial loss does not excuse an attor-
ney’s misappropriation of client funds and does not provide a reason for imposing a
less severe sanction.

6. Disciplinary Proceedings: Presumptions. Mitigating factors overcome the pre-
sumption of disbarment in misappropriation and commingling cases only if they are
extraordinary.

7. Disciplinary Proceedings. The propriety of a sanction must be considered with ref-
erence to the sanctions imposed in prior similar cases.

Original action. Judgment of disbarment.

HenDrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

PER CURIAM.
NATURE OF CASE

Formal charges were filed by the Committee on Inquiry of the
Second Disciplinary District of relator Nebraska State Bar
Association (NSBA), alleging two counts of attorney miscon-
duct against respondent, Andrei G. Howze, who was admitted to
the practice of law in the State of Nebraska on March 20, 1989.
On September 11, 2000, Howze entered his appearance and
acknowledged receipt of the summons and formal charges in the
above-captioned matter. On September 14, Howze filed his



548 260 NEBRASKA REPORTS

answer, admitting each and every allegation contained in the
formal charges. On that same date, the NSBA filed a motion for
judgment on the pleadings. We grant the motion for judgment on
the pleadings and now enter a judgment of disbarment.

STATEMENT OF FACTS

Count I of the formal charges states, inter alia, that Howze
settled a personal injury case for his client Rosalie Williams and
that following the settlement, Howze retained funds for the pur-
pose of paying $309.50 to Ihle Chiropractic for services ren-
dered to Williams. The formal charges further allege that Howze
failed to pay Ihle Chiropractic the funds he was holding for pay-
ment of Williams’ account. Upon receipt of a complaint filed by
Susan Ihle of Thle Chiropractic with the office of the Counsel for
Discipline, Howze sent a cashier’s check, and not an attorney
trust account check, to Ihle in the amount of $329.50. Count I
further states that Howze failed to maintain sufficient funds in
his attorney trust account to pay the claim of Ihle Chiropractic
for the benefit of Williams. Finally, count I states that despite
repeated requests, Howze failed to provide to the office of the
Counsel for Discipline an explanation regarding Williams’ funds
or any trust account records.

As a result of these actions, the formal charges state that
Howze violated his oath of office as an attorney and the follow-
ing provisions of the Code of Professional Responsibility:

DR 1-102 Misconduct.
(A) A lawyer shall not:
(1) Violate a Disciplinary Rule.

(4) Engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation.

DR 6-101 Failing to Act Competently.
(A) A lawyer shall not:

(3) Neglect a legal matter entrusted to him or her.

DR .9-102 Preserving Identity of Funds and Property of
a Client.
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(A) All funds of clients paid to a lawyer or law firm shall
be deposited in one or more identifiable bank or savings
and loan association accounts maintained in the state in
which the law office is situated and no funds belonging to
the lawyer or law firm shall be deposited therein except as
follows:

(1) Funds reasonably sufficient to pay account charges
may be deposited therein.

(2) Funds belonging in part to a client and in part
presently or potentially to the lawyer or law firm must be
deposited therein, but the portion belonging to the lawyer
or law firm may be withdrawn when due unless the right of
the lawyer or law firm to receive it is disputed by the client,
in which event the disputed portion shall not be withdrawn
until the dispute is finally resolved.

(B) A lawyer shall:

(3) Maintain complete records of all funds, securities,
and other properties of a client coming into the possession
of the lawyer and render appropriate accounts to the client
regarding them.

(4) Promptly pay or deliver to the client as requested by
a client the funds, securities, or other properties in the pos-
session of the lawyer which the client is entitled to receive.

Count II of the formal charges states, inter alia, that Howze
was hired by Stephen Neal to represent Neal in a personal injury
matter. The formal charges state that Howze obtained a settle-
ment for Neal and retained settlement proceeds in the amount of
$2,074.34 to pay two medical providers who had filed liens.
Howze failed to pay the medical providers and did not repay
Neal or Neal’s medical providers until December 1999, after
Neal filed a complaint with the office of the Counsel for
Discipline on June 10, 1999.

As a result of these actions, the formal charges state that
Howze violated his oath of office as an attorney and the follow-
ing provisions of the Code of Professional Responsibility as set
forth above: Canon 1, DR 1-102(A)(1) and (4); Canon 6,
DR 6-101(A)(3); Canon 9, DR 9-102(A)(1) and (2) and (B)(3)
and (4). The formal charges relating to count II also allege a vio-
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lation of DR 1-102(A)(6), which provides that a lawyer shall not
“[e]ngage in any other conduct that adversely reflects on his or
her fitness to practice law.”

ANALYSIS

[1] Pursuant to Neb. Ct. R. of Discipline 10(I) (rev. 2000), “if
the answer raises no issue of fact or of law, the matter may be
disposed of by the Court on its own motion or on a motion for
judgment on the pleadings.” We find that the requirements of
rule 10(I) have been satisfied and see no reason why a judgment
on the pleadings should not be granted.

[2,3] To determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, this court
considers the following factors: (1) the nature of the offense, (2)
the need for deterring others, (3) the maintenance of the reputa-
tion of the bar as a whole, (4) the protection of the public, (5)
the attitude of the offender generally, and (6) the offender’s pres-
ent or future fitness to continue in the practice of law. State ex
rel. NSBA v. Mefferd, 258 Neb. 616, 604 N.W.2d 839 (2000).
Each case justifying discipline of an attorney must be evaluated
individually in light of the particular facts and circumstances of
that case. /d. :

[4-6] This case presents the misappropriation or commingling
of client funds. “Absent mitigating circumstances, the appropri-
ate discipline in cases of misappropriation or commingling of
client funds is disbarment.” State ex rel. NSBA v. Malcom, 252
Neb. 263, 272, 561 N.W.2d 237, 243 (1997). The fact that the
client did not suffer any financial loss does not excuse an attor-
ney’s misappropriation of client funds and does not provide a
reason for imposing a less severe sanction. State ex rel. NSBA v.
Gridley, 249 Neb. 804, 545 N.W.2d 737 (1996). Mitigating fac-
tors overcome the presumption of disbarment in misappropria-
tion and commingling cases only if they are extraordinary. /d.

[7] In considering the appropriate sanction for Howze’s
actions, we note that the propriety of a sanction must be consid-
ered with reference to the sanctions we have imposed in prior
similar cases. See State ex rel. NSBA v. Mefferd, supra. In State
ex rel. NSBA v. Malcom, supra, we disbarred an attorney who
was out of trust with his clients several times and who offered
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insufficient evidence of mitigating circumstances. Similarly, in
State ex rel. NSBA v. Gridley, supra, we disbarred an attorney
who, on several occasions, misappropriated client funds and,
when charged with violating attorney disciplinary rules, offered
no evidence of mitigating circumstances. But see State ex rel.
NSBA v. Bruckner, 249 Neb. 361, 543 N.W.2d 451 (1996) (1-
year suspension ordered based on isolated nature of incident,
attorney’s longstanding participation in bar association matters,
affidavits which attested to attorney’s good reputation in
community and competence to practice law, and attorney’s full
and complete cooperation with office of Counsel for
Discipline). In the present case, we are unable to find any miti-
gating circumstances which would overcome the presumption of
disbarment. Howze was out of trust with his clients, failed to
remit client funds when asked, and failed to cooperate with the
office of the Counsel for Discipline. He has admitted violating
numerous disciplinary rules as well as his oath of office as an
attorney. The record in this matter contains no evidence of a mit-
igating circumstance, much less a mitigating circumstance of an
extraordinary nature sufficient to overcome the presumption of
disbarment.

When we balance the nature of Howze’s actions with the need
to protect the public, the need to deter others from similar con-
duct, the reputation of the bar as a whole, and Howze’s privilege
to practice law, we can only conclude that the appropriate judg-
ment is to disbar Howze. Accordingly, we grant the motion for
judgment on the pleadings and enter a judgment of disbarment.

The Clerk of the Supreme Court is directed to cause a copy of
this opinion and judgment of disbarment to be served upon
Howze by certified U.S. mail.

JUDGMENT OF DISBARMENT.
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AIMEE FREEMAN, APPELLANT, V. HOFFMAN-LA RoOCHE, INC.,
A CORPORATION, APPELLEE.
618 N.W.2d 827

Filed October 27, 2000. No. S-98-1095.

Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a demur-
rer, an appellate court accepts the truth of the facts which are well pled, together with
the proper and reasonable inferences of law and fact which may be drawn therefrom,
but does not accept conclusions of the pleader.

Demurrer: Pleadings. In determining whether a cause of action has been stated,
the petition is to be construed liberally. If as so construed the petition states a cause
of action, a demurrer based on the failure to state a cause of action is to be
overruled.

——: — If from the facts stated in the petition it appears that the plaintiff is entitled
to any relief, a general demurrer will not lie.

Products Liability: Words and Phrases. A manufacturing defect is one in which the
product differs from the specifications and plan of the manufacturer.

——! ___. A design defect is one in which the product meets the specifications of the
manufacturer but the product nonetheless poses an unreasonable risk of danger.
Products Liability: Negligence. A manufacturer may be liable for a failure to warn.
Products Liability: Actions: Negligence. In a cause of action based on negligence,
the question involves the manufacturer’s conduct, that is, whether the manufacturer’s
conduct was reasonable in view of the foreseeable risk of injury; whereas in a cause
of action based on strict liability in tort, the question involves the quality of the prod-
uct, that is, whether the product was unreasonably dangerous.

Torts: Negligence: Sales: Strict Liability. Liability arises when an article a manu-
facturer has placed in the market, knowing that it is to be used without inspection for
defects, proves to have a defect which causes an injury to a human being rightfully
using the product.

Products Liability: Case Overruled. McDaniel v. McNeil Laboratories, Inc., 196
Neb. 190, 241 N.W.2d 822 (1976), is overruled to the extent that it applies the
Restatement (Second) of Torts § 402 A (1965), comment ., to provide a blanket
immunity from strict liability for prescription drugs.

Products Liability. Restatement (Third) of Torts: Products Liability § 6(c) (1997) is
not adopted as the test to be applied when determining whether a manufacturer is
liable for a design defect in a prescription drug.

— Restatement (Second) of Torts § 402 A (1965), comment k., applies as an affirm-
ative defense to except prescription drug products from strict liability when it is
shown that (1) the product is properly manufactured and contains adequate warnings,
(2) its benefits justify its risks, and (3) the product was at the time of manufacture and
distribution incapable of being made more safe.

Products Liability: Negligence. A manufacturer or other seller is subject to liability
for failing either to wam or adequately to warn about a risk or hazard inherent in the
way a product is designed that is related to the intended uses as well as the reasonably
foreseeable uses that may be made of the products it sells.
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13. Products Liability. The learned intermediary doctrine, reflected in Restatement
(Third) of Torts: Products Liability § 6(d) (1997) is adopted as the test for a wamning
defect in a prescription drug.

14. Products Liability: Warranty. Theories of breach of implied warranty are merged
with theories of design and manufacturing defects.

15. Uniform Commercial Code: Warranty. Pursuant to Neb. U.C.C. § 2-313 (Reissue
1992), in order to create an express warranty, the seller must make an affirmation of
fact or promise to the buyer which relates to the goods and becomes part of the basis
of the bargain.

16. Actions: Fraud: Proof. The elements of a cause of action for fraudulent misrepre-
sentation are (1) that a representation was made; (2) that the representation was false;
(3) that when made, the representation was known to be false or made recklessly
without knowledge of its truth and as a positive assertion; (4) that it was made with
the intention that the plaintiff should rely upon it; (5) that the plaintiff did so rely; and
(6) that he or she suffered damage as a result.

17. Products Liability. Restatement (Third) of Torts: Products Liability § 9 (1997) is not
adopted.

18. ___. Nebraska does not recognize a cause of action for fear of future product failure.

19. Strict Liability: Actions: Negligence: Pleadings. Aside from pleading theories of
recovery under strict liability for specific product defects, a plaintiff may assert a the-
ory of recovery based on negligence.

Appeal from the District Court for Douglas County:
THEODORE L. CARLSON, Judge. Reversed and remanded for fur-
ther proceedings.

Jeffrey A. Silver for appellant.

Jill Vinjamuri and Michael G. Connery, of Kutak Rock, for
appellee.

HeNDRrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

CONNOLLY, J.

In this appeal, we reconsider our approach to products liabil-
ity for defects in prescription drugs in light of changes in the law
and the release of Restatement (Third) of Torts: Products
Liability §§ 1 to 21 (1997) (Third Restatement). The appellant,
Aimee Freeman, filed a petition alleging seven theories of
recovery against the appellee pharmaceutical company,
Hoffman-La Roche, Inc. (Hoffman). She seeks damages for
injuries she sustained following her use of the prescription drug
Accutane. Hoffman demurred on the basis that the petition
failed to state a cause of action. Based on our decision in
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McDaniel v. McNeil Laboratories, Inc., 196 Neb. 190, 241
N.W.2d 822 (1976), the district court dismissed with leave to
amend in order to allow Freeman to plead facts that at the time
Accutane was approved by the U.S. Food and Drug
Administration (FDA), Hoffman committed fraud as part of the
approval process. Freeman stood on her petition, and the action
was dismissed with prejudice.

I. BACKGROUND

Freeman’s operative petition alleged the following facts: On
or about September 23, 1995, Freeman presented herself to her
physician for treatment of chronic acne. After examination, her
physician prescribed 20 milligrams daily of Accutane. Hoffman
is the designer, manufacturer, wholesaler, retailer, fabricator,
and supplier of Accutane.

Freeman took the Accutane daily from September 27 through
October 2, 1995, and from October 4 through November 20,
1995. Hoffman alleged that as a result of taking the Accutane,
she developed multiple health problems. These problems
included ulcerative colitis, inflammatory polyarthritis, nodular
episcleritis OS, and optic nerve head drusen. As a result,
Freeman alleged that she sustained various damages. Freeman
alleged that the Accutane she took was defective, misbranded,
and mislabeled. She alleged that Hoffman knew that Accutane
was dangerous and/or posed significant health risks and that
despite this knowledge, Hoffman misled the medical community
and their patients with incomplete information regarding its
safety by failing to disclose the side effects that Freeman suf-
fered. She also alleged that Hoffman made misrepresentations
regarding the safety and effectiveness of Accutane in order to
induce medical providers to select Accutane instead of other
available drug options. According to Freeman, she and her
physician relied upon these misrepresentations.

Freeman alleged seven theories of recovery, the details of
which are set out further in the analysis sections of this opinion:
(1) strict liability on the bases that Hoffman distributed
Accutane when it was not fit for its intended purpose and when
the inherent risks outweighed the benefits of its use, and because
it was unreasonably dangerous; (2) negligence on the bases that
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Hoffman performed negligent and careless research, testing,
design, manufacture, and inspection of the product and failed to
give adequate warnings of the risks of its use; (3) misrepresen-
tation on the basis that Hoffman falsely represented to Freeman
that Accutane was safe to use, thus inducing her to use the prod-
uct; (4) failure to warn; (5) breach of implied warranty; (6)
breach of express warranty; and (7) fear of future product fail-
ure on the basis that the actions of Hoffman caused Freeman to
suffer mental distress and anxiety.

IT1. ASSIGNMENTS OF ERROR
Freeman assigns that the district court erred in sustaining
Hoffman’s demurrer and in dismissing the petition with
prejudice.

ITII. STANDARD OF REVIEW

[1] In reviewing an order sustaining a demurrer, an appellate
court accepts the truth of the facts which are well pled, together
with the proper and reasonable inferences of law and fact which
may be drawn therefrom, but does not accept conclusions of the
pleader. Prokop v. Hoch, 258 Neb. 1009, 607 N.W.2d 535
(2000).

[2] In determining whether a cause of action has been stated,
the petition is to be construed liberally. If as so construed the
petition states a cause of action, a demurrer based on the failure
to state a cause of action is to be overruled. Danler v. Rosen Auto
Leasing, 259 Neb. 130, 609 N.W.2d 27 (2000); Cobb v. Sure
Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 (1998).

[3] If from the facts stated in the petition it appears that the
plaintiff is entitled to any relief, a general demurrer will not lie.
Fox v. Metromail of Delaware, 249 Neb. 610, 544 N.W.2d 833
(1996).

IV. ANALYSIS
Freeman contends that she has stated a cause of action for
products liability under a variety of theories of recovery. Before
proceeding, we believe it helpful to set forth a brief history of
the general principles of products liability law and its develop-
ment since the adoption of Restatement (Second) of Torts
§ 402 A (1965) (Second Restatement).
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[4-6] In products liability litigation, the notion of a defective
product embraces two separate concepts. The first, commonly
labeled as a manufacturing defect, is one in which the product
differs from the specifications and plan of the manufacturer. The
second concept of a defective product is one in which the prod-
uct meets the specifications of the manufacturer but the product
nonetheless poses an unreasonable risk of danger. This condi-
tion is generally characterized as a design defect. See Rahmig v.
Mosley Machinery Co., 226 Neb. 423, 412 N.W.2d 56 (1987). A
manufacturer may also be liable for a failure to warn. Id.

[7] In products liability cases, there is a significant distinction
between a manufacturer’s liability as the result of negligent
manufacture and its liability for the manufactured product on
account of strict liability in tort. In a cause of action based on
negligence, the question involves the manufacturer’s conduct,
that is, whether the manufacturer’s conduct was reasonable in
view of the foreseeable risk of injury; whereas in a cause of
action based on strict liability in tort, the question involves the
quality of the product, that is, whether the product was unrea-
sonably dangerous. Id. See, also, Ortho Pharmaceutical Corp. v.
Heath, 722 P.2d 410 (Colo. 1986), overruled on other grounds,
Armentrout v. FMC Corp., 842 P.2d 175 (Colo. 1992) (describ-
ing types of defective product claims).

For organizational purposes, we address Freeman’s allega-
tions of product defects in terms of the defects which she
attempts to allege: design, manufacturing, and warning.

1. DesIGN DEFECT

In her operative petition, Freeman alleges that Hoffman is
strictly liable for her injuries on the bases that Accutane was not
fit for its intended purpose, that the risks inherent in the design
outweighed the benefits of its use, and that Accutane was more
dangerous to Freeman than was anticipated due to undisclosed
side effects. As facts supporting her allegations, Freeman alleges
that Accutane is sold as an acne medication and that the side
effects of Accutane present life-threatening conditions. Thus,
Freeman’s petition asserts that Hoffman is liable on the basis of a
design defect. Hoffman, however, alleges that because Accutane
was approved by the FDA, it is exempted from liability for a
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design defect pursuant to our decision in McDaniel v. McNeil
Laboratories, Inc., 196 Neb. 190, 241 N.W.2d 822 (1976).

(a) Second Restatement § 402 A

[8] In dealing with products other than prescription drugs,
this court has recognized a manufacturer’s liability in tort for
design defects. Liability arises when an article a manufacturer
has placed in the market, knowing that it is to be used without
inspection for defects, proves to have a defect which causes an
injury to a human being rightfully using the product. Rahmig,
supra. We have also adopted and applied the test set out in the
Second Restatement § 402 A. See Rahmig, supra.

Section 402 A at 347-48 provides:

(1) One who sells any product in a defective condition
unreasonably dangerous to the user or consumer or to his
property is subject to liability for physical harm thereby
caused to the ultimate user or consumer, or to his property,
if

(a) the seller is engaged in the business of selling such a
product, and

(b) it is expected to and does reach the user or consumer
without substantial change in the condition in which it is
sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the prepa-
ration and sale of his product, and

(b) the user or consumer has not bought the product
from or entered into any contractual relation with the
seller.

Comment i. at 352 provides that the rule stated in § 402 A
applies only where the defective condition of the product
makes it unreasonably dangerous to the user or con-
sumer. . . . The article sold must be dangerous to an extent
beyond that which would be contemplated by the ordinary
consumer who purchases it, with the ordinary knowledge
common to the community as to its characteristics.

This is commonly referred to as the “consumer expectations
test.” See Annot., 73 A.L.R.5th 75 (1999).
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In Rahmig v. Mosley Machinery Co., 226 Neb. 423, 412
N.W.2d 56 (1987), we discussed criticisms of the consumer
expectations test as embodied in § 402 A and the application in
other jurisdictions of a risk-utility test in determining whether a
product is unreasonably dangerous. We noted, however, that the
issue of whether to adopt a risk-utility test was not before us. We
then specifically overruled cases indicating that a plaintiff must
present evidence of a reasonable alternative design in cases
involving design defects.

Since Rahmig, we have applied the consumer expectations
test for strict liability. See, e.g., Haag v. Bongers, 256 Neb. 170,
589 N.W.2d 318 (1999). Under this test, “ ‘[ulnreasonably dan-
gerous’ means that a product has the propensity for causing
physical harm beyond that which would be contemplated by the
ordinary user or consumer who purchases it, with ordinary
knowledge common to the foreseeable class of users as to its
characteristics.” Id. at 184, 589 N.W.2d at 329. Thus, in regard
to nonprescription drug products, we have generally followed
the rule as set out in § 402 A of the Second Restatement.
Prescription drugs, however, have been treated differently both
by this court and by the Second Restatement.

(i) Comment k. Exception for Unavoidably Unsafe Products
Under the Second Restatement, prescription drugs are treated
specially under § 402 A, comment k. Comment k. at 353-54 pro-
vides an exception from strict liability when a product is
deemed to be “unavoidably unsafe” and states:
There are some products which, in the present state of
human knowledge, are quite incapable of being made safe
for their intended and ordinary use. These are especially
common in the field of drugs. An outstanding example is
the vaccine for the Pasteur treatment of rabies, which not
uncommonly leads to very serious and damaging conse-
quences when it is injected. Since the disease itself invari-
ably leads to a dreadful death, both the marketing and the
use of the vaccine are fully justified, notwithstanding the
unavoidable high degree of risk which they involve. Such
a product, properly prepared, and accompanied by proper
directions and warning, is not defective, nor is it unrea-
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sonably dangerous. The same is true of many other drugs,
vaccines, and the like, many of which for this very reason
cannot legally be sold except to physicians, or under the
prescription of a physician. It is also true in particular of
many new or experimental drugs as to which, because of
lack of time and opportunity for sufficient medical experi-
ence, there can be no assurance of safety, or perhaps even
of purity of ingredients, but such experience as there is jus-
tifies the marketing and use of the drug notwithstanding a
medically recognizable risk. The seller of such products,
again with the qualification that they are properly prepared
and marketed, and proper warning is given, where the sit-
uation calls for it, is not to be held to strict liability for
unfortunate consequences attending their use, merely
because he has undertaken to supply the public with an
apparently useful and desirable product, attended with a
known but apparently reasonable risk.

Application of comment k. has been justified under the law in
some jurisdictions as a way to strike a balance between a man-
ufacturer’s responsibility and the encouragement of research
and development of new products. Under certain instances, it is
in the public interest to allow products to be marketed which are
unsafe, because the benefits of the product justify its risks. See,
Hill v. Searle Laboratories, 884 F.2d 1064 (8th Cir. 1989)
(describing policy considerations); Tansy v. Dacomed Corp.,
890 P.2d 881 (Okla. 1994).

We applied § 402 A, comment k., to a products liability action
involving a prescription drug in McDaniel v. McNeil
Laboratories, Inc., 196 Neb. 190, 241 N.W.2d 822 (1976). In
McDaniel, a woman was rendered permanently comatose after
being given doses of a prescription drug, Innovar, during
surgery. At the time of her surgery, Innovar and the warnings
and information contained in the package inserts had been
approved for use by the FDA. At trial, it was contended that the
manufacturer was negligent in failing to warn, strictly liable
under § 402 A of the Second Restatement, and liable under a
theory of either express or implied warranty. The trial court
submitted the issue of negligence to the jury but did not submit
the issue of strict liability or warranty to the jury. On appeal, we
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placed emphasis on FDA approval of the drug, and citing to
§ 402 A, comment k., we held:
An unavoidably unsafe drug which has been approved for
marketing by the United States Food and Drug
Administration, properly prepared, compounded, pack-
aged, and distributed, and accompanied by proper
approved directions and warnings, as a matter of law, is not
defective nor unreasonably dangerous, in the absence of
proof of inaccurate, incomplete, misleading, or fraudulent
information furnished by the manufacturer in connection
with such federal approval or later revisions thereof.
McDaniel, 196 Neb. at 201, 241 N.W.2d at 828. Under the evi-
dence presented, we determined that it was not error for the trial
court to refuse to submit the issue of strict liability or warranty,
either express or implied, to the jury.

(ii) Interpretation of Comment k. in Other Jurisdictions
Comment k., however, has been interpreted in a variety of
ways in other jurisdictions, and there has been a wide range of
disagreement regarding its application. See, e.g., Jeffrey D.
Winchester, Note, Section 8(c) of the Proposed Restatement
(Third) of Torts: Is It Really What the Doctor Ordered?, 82
Comell L. Rev. 644 (1997) (§ 8(c) now § 6(c) of Third
Restatement; describing differences of opinion regarding com-

ment k.); Annot., 70 A.L.R.4th 16 (1989) (collecting cases).
Only a few jurisdictions have interpreted comment k. in a man-
ner that strictly excepts all prescription drugs from strict liability.
Under the minority view, a drug that is properly manufactured and
accompanied by an adequate warning of the risks known to the
manufacturer at the time of sale is not defectively designed as a
matter of law. Brown v. Superior Court (Abbott Laboratories), 44
Cal. 3d 1049, 751 P.2d 470, 245 Cal. Rptr. 412 (1988); Grundberg
v. Upjohn Co., 813 P.2d 89 (Utah 1991); Young v. Key
Pharmaceuticals, 130 Wash. 2d 160, 922 P.2d 59 (1996) (en
banc). These jurisdictions are commonly described by legal com-
mentators as providing manufacturers with a “blanket immunity”
from strict liability for design defects in prescription drugs. See,
e.g., Winchester, supra. Our decision in McDaniel, supra, gener-

ally falls under this category of interpretation of comment k.
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(iii) Cases Applying Risk-Utility
Analysis Under Comment K.

An application of comment k. to provide a blanket immunity
from strict liability is widely criticized. Comment k. has proved
to be difficult to interpret and apply, thus, supporting the argu-
ment that it should not be applied so strictly. See, Richard L.
Cupp, Jr., Rethinking Conscious Design Liability for
Prescription Drugs: The Restatement (Third) Standard Versus a
Negligence Approach, 63 Geo. Wash. L. Rev. 76 (1994);
Winchester, supra. Further, it is said that an approach that
entirely excepts manufacturers from immunity limits the discre-
tionary powers of the courts. /d. Also, it is argued that a blanket
immunity leads to patently unjust results. /d. One court has
stated:

We believe that a more selective application [of com-
ment k.] will encourage, rather than discourage, improve-
ments in prescription products. Comment k was designed
in part to protect new and experimental drugs. . . .
“Comment k states: ‘There are some products which, in the
present state of human knowledge, are quite incapable of
being made safe for their intended and ordinary use.
Obviously, for this to be true, the design must be as safe as
the best available testing and research permits.” . . . Thus,
a product which is as safe as current testing and research
permits should be protected. The reverse is also true; a
product which is not as safe as current technology can
make it should not be protected.

(Citation omitted.) Adams v. G.D. Searle & Co., Inc., 576 So. 2d
728, 732 (Fla. App. 1991).

The majority of jurisdictions that have adopted comment k.
apply it on a case-by-case basis, believing that societal interests
in ensuring the marketing and development of prescription
drugs will be adequately served without the need to resort to a
rule of blanket immunity. See, e.g., Tobin v. Astra
Pharmaceutical Products, Inc., 993 F.2d 528 (6th Cir. 1993);
Hill v. Searle Laboratories, 884 F.2d 1064 (8th Cir. 1989);
Castrignano v. E.R. Squibb & Sons, Inc., 546 A.2d 775 (R.I.
1988); Toner v. Lederle Laboratories, 112 Idaho 328, 732 P.2d
297 (1987); Ortho Pharmaceutical Corp. v. Heath, 722 P.2d 410
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(Colo. 1986), overruled on other grounds, Armentrout v. FMC
Corp., 842 P2d 175 (Colo. 1992); Feldman v. Lederle
Laboratories, 97 N.J. 429, 479 A.2d 374 (1984); Belle Bonfils
Memorial Blood Bank v. Hansen, 665 P.2d 118 (Colo. 1983)
(superseded by statute in regard to blood banks, as recognized in
United Blood Services v. Quintana, 827 P.2d 509 (Colo. 1992).
A few courts have not specifically adopted comment k. and have
instead either fashioned their own rules or treated prescription
drugs in the same manner as that of all other products. See, ¢.g.,
Shanks v. Upjohn Co., 835 P.2d 1189 (Alaska 1992); Collins v.
Eli Lilly Co., 116 Wis. 2d 166, 342 N.W.2d 37 (1984); Thomas
V. Van Flein, Prospective Application of the Restatement (Third)
of Torts: Products Liability in Alaska, 17 Alaska L. Rev. 1
(2000) (citing cases).

Although a variety of tests are employed among jurisdictions
that apply comment k. on a case-by-case basis, the majority
apply the comment as an affirmative defense, with the trend
toward the use of a risk-utility test in order to determine whether
the defense applies. See Annot., 96 A.L.R.3d 22 (1979). See,
e.g., Tansy v. Dacomed Corp., 890 P.2d 881 (Okla. 1994);
Castrignano, supra; Toner, supra; Belle Bonfils Memorial Blood
Bank, supra. When a risk-utility test is applied, the existence of
a reasonable alternative design is generally the central factor.
See, e.g., Tansy, supra; Toner, supra; Belle Bonfils Memorial
Blood Bank, supra. Because the application of comment k. is
traditionally viewed as an exception and a defense to strict lia-
bility, courts generally place the initial burden of proving the
various risk utility factors on the defendant. See, e.g., Tansy,
supra; Belle Bonfils Memorial Blood Bank, supra. Thus, under
these cases, the plaintiff’s burden of proof for his or her prima
facie case remains the same as it is in any products liability case
in the given jurisdiction.

[9] At the time McDaniel v. McNeil Laboratories, Inc., 196
Neb. 190, 241 N.W.2d 822 (1976), was decided, it reflected a
minority view. Since that time, a clear majority of courts have
decided on a case-by-case basis, through the application of a
comment k. defense, the issue of liability of a manufacturer for
a design defect in a prescription drug. On further reflection, we
conclude that the rule of law expressed in McDaniel has not
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held up over time. We now believe that societal interests in
ensuring the marketing and development of prescription drugs
can be served without resorting to a rule which in effect
amounts to a blanket immunity from strict liability for manu-
facturers. Accordingly, we overrule McDaniel to the extent it
applies comment k. to provide a blanket immunity from strict
liability for prescription drugs. Accordingly, we must address
how, or if, comment k. should be applied, or whether we should
consider adopting provisions of the Third Restatement. We next
address those provisions in considering what test should be
applied.

(b) Third Restatement

The provisions of the Second Restatement regarding products
liability were changed dramatically in the Third Restatement,
published by the American Law Institute in 1997. As stated in
the introduction to the Third Restatement, the institute was
required to answer questions that were not part of the products
liability landscape when the Second Restatement was com-
pleted. Thus, the Third Restatement is a complete overhaul of
the Second Restatement in the area of products liability.

Section 6 of the Third Restatement pertains specifically to
prescription drugs, with § 6(c) applying to design defects.
Section 6 at 144-45 states in part:

(a) A manufacturer of a prescription drug or medical
device who sells or otherwise distributes a defective drug
or medical device is subject to liability for harm to persons
caused by the defect. A prescription drug or medical device
is one that may be legally sold or otherwise distributed
only pursuant to a health-care provider’s prescription.

(b) For purposes of liability under Subsection (a), a pre-
scription drug or medical device is defective if at the time
of sale or other distribution the drug or medical device:

(1) contains a manufacturing defect as defined in § 2(a);
or

(2) is not reasonably safe due to defective design as
defined in Subsection (c); or

(3) is not reasonably safe due to inadequate instructions
or warnings as defined in Subsection (d).
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(c) A prescription drug or medical device is not reason-
ably safe due to defective design if the foreseeable risks of
harm posed by the drug or medical device are sufficiently
great in relation to its foreseeable therapeutic benefits that
reasonable health-care providers, knowing of such foresee-
able risks and therapeutic benefits, would not prescribe the
drug or medical device for any class of patients.

In addition, § 6, comment b. at 146-47, states in part:

The traditional refusal by courts to impose tort liability
for defective designs of prescription drugs and medical
devices is based on the fact that a prescription drug or
medical device entails a unique set of risks and benefits.
What may be harmful to one patient may be beneficial to
another. Under Subsection (c) a drug is defectively
designed only when it provides no net benefit to any class
of patients. Courts have concluded that as long as a drug or
medical device provides net benefits to some persons
under some circumstances, the drug or device manufac-
turer should be required to instruct and warn health-care
providers of the foreseeable risks and benefits. Courts have
also recognized that the regulatory system governing pre-
scription drugs is a legitimate mechanism for setting the
standards for drug design. In part, this deference reflects
concerns over the possible negative effects of judicially
imposed liability on the cost and availability of valuable
medical technology. This deference also rests on two fur-
ther assumptions: first, that prescribing health-care
providers, when adequately informed by drug manufactur-
ers, are able to assure that the right drugs and medical
devices reach the right patients; and second, that govern-
mental regulatory agencies adequately review new pre-
scription drugs and devices, keeping unreasonably danger-
ous designs off the market.

Nevertheless, unqualified deference to these regulatory
mechanisms is considered by a growing number of courts
to be unjustified. An approved prescription drug or medi-
cal device can present significant risks without corre-
sponding advantages. At the same time, manufacturers
must have ample discretion to develop useful drugs and
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devices without subjecting their design decisions to the
ordinary test applicable to products generally under § 2(b).
Accordingly, Subsection (c) imposes a more rigorous test
for defect than does § 2(b), which does not apply to pre-
scription drugs and medical devices. . . .

. . . Subsections (c) and (d) recognize common-law
causes of action for defective drug design and for failure to
provide reasonable instructions or warnings, even though
the manufacturer complied with governmental standards.

Section 6, comment f. at 149, states in part:

A prescription drug or device manufacturer defeats a
plaintiff’s design claim by establishing one or more con-
texts in which its product would be prescribed by reason-
able, informed health-care providers. That some individual
providers do, in fact, prescribe defendant’s product does
not in itself suffice to defeat the plaintiff’s claim. Evidence
regarding the actual conduct of health-care providers,
while relevant and admissible, is not necessarily control-
ling. The issue is whether, objectively viewed, reasonable
providers, knowing of the foreseeable risks and benefits of
the drug or medical device, would prescribe it for any class
of patients. Given this very demanding objective standard,
liability is likely to be imposed only under unusual cir-
cumstances. The court has the responsibility to determine
when the plaintiff has introduced sufficient evidence so
that reasonable persons could conclude that plaintiff has
met this demanding standard.

As of this writing, no state court has faced the issue of whether
to adopt § 6(c). A few federal courts have discussed this section,
but only to the extent of either predicting whether the applicable
state court would adopt § 6(c) or declining to apply it in the
absence of state precedent. See, Wheat v. Sofamor, S.N.C., 46 F.
Supp. 2d 1351 (N.D. Ga. 1999); Sita v. Danek Medical, Inc., 43
F. Supp. 2d 245 (E.D.N.Y. 1999); Gebhardt v. Mentor Corp., 191
ER.D. 180 (D. Ariz. 1999); Taylor v. Danek Medical, Inc., No.
CIV.A. 95-7232, 1998 WL 962062 (E.D. Pa. Dec. 29, 1998).

There are several criticisms of § 6(c), which will be briefly
summarized. First, it does not accurately restate the law. It has
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been repeatedly stated that there is no support in the case law for
the application of a reasonable physician standard in which
strict liability for a design defect will apply only when a prod-
uct is not useful for any class of persons. Rather, as illustrated
by the discussion of the treatment of comment k. under the
Second Restatement in other jurisdictions, the majority of courts
apply some form of risk-utility balancing that focuses on a vari-
ety of factors, including the existence of a reasonable alternative
design. The few cases that the Third Restatement cites to as sup-
port for the reasonable physician test also apply a risk-utility
test. Thus, § 6(c) does not restate the law and instead seeks to
formulate new law with no precedential support. See, e.g.,
George W. Conk, Is There a Design Defect in the Restatement
(Third) of Torts: Products Liability? 109 Yale L.J. 1087 (2000);
Richard L. Cupp, Jr., The Continuing Search for Proper
Perspective: Whose Reasonableness Should Be At Issue in a
Product Design Defect Analysis? Seventh Annual Health Law
Symposium Proving Product Defect After the Restatement
(Third) of Torts: Product Liability, 30 Seton Hall L. Rev. 233
(1999); Richard L. Cupp, Jr., Rethinking Conscious Design
Liability for Prescription Drugs: The Restatement (Third)
Standard Versus a Negligence Approach, 63 Geo. Wash. L. Rev.
76 (1994); Teresa Moran Schwartz, Prescription Products and
the Proposed Restatement (Third), 61 Tenn. L. Rev. 1357
(1994); Michael J. Wagner and Laura L. Peterson, The New
Restatement (Third) of Torts—Shelter From the Product
Liability Storm for Pharmaceutical Companies and Medical
Device Manufacturers? 53 Food & Drug L.J. 225 (1998).

Second, the reasonable physician test is criticized as being
artificial and difficult to apply. The test requires fact finders to
presume that physicians have as much or more of an awareness
about a prescription drug product as the manufacturer. See, e.g.,
Conk, supra. The test also ignores concerns of commentators
that physicians tend to prescribe drugs they are familiar with or
for which they have received advertising material, even when
studies indicate that better alternatives are available. Id.

A third criticism of particular applicability to Freeman’s case
is that the test lacks flexibility and treats.drugs of unequal util-
ity equally. For example, a drug used for cosmetic purposes but
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which causes serious side effects has less utility than a drug
which treats a deadly disease, yet also has serious side effects.
In each case, the drugs would likely be useful to a class of
patients under the reasonable physician standard for some class
of persons. Consequently, each would be exempted from design
defect liability. But under a standard that considers reasonable
alternative design, the cosmetic drug could be subject to liabil-
ity if a safer yet equally effective design was available. As a
result, the reasonable physician standard of § 6(c) of the Third
Restatement has been described as a standard that in effect will
never allow liability. However, a standard applying a risk-utility
test that focuses on the presence or absence of a reasonable
alternative design, although also rarely allowing liability, at
least allows the flexibility for liability to attach in an appropri-
ate case. See, Cupp, 30 Seton Hall L. Rev. 233, supra; Cupp, 63
Geo. Wash. L. Rev. 76, supra; Conk, supra. See, also, Schwartz,
supra (stating that § 6 arguably comes close to eliminating
design claims altogether).

Fourth, the test allows a consumer’s claim to be defeated sim-
ply by a statement from the defense’s expert witness that the
drug at issue had some benefit for any single class of people.
Thus, it is argued that application of § 6(c) will likely shield
pharmaceutical companies from a wide variety of suits that
could have been brought under comment k. of the Second
Restatement. See Wagner and Peterson, supra. As the Third
Restatement, § 6(c), comment f. at 149, states in part: “Given
this very demanding objective standard, liability is likely to be
imposed only under unusual circumstances.” Thus, even though
the rule is reformulated, any application of § 6(c) will essen-
tially provide the same blanket immunity from liability for
design defects in prescription drugs as did the application of
comment k. in the few states that interpreted it as such.

[10] We conclude that § 6(c) has no basis in the case law. We
view § 6(c) as too strict of a rule, under which recovery would
be nearly impossible. Accordingly, we do not adopt § 6(c) of the
Third Restatement.

It has also been suggested by at least one commentator that
rather than apply either § 6(c) of the Third Restatement or a
defense under comment k. of the Second Restatement for
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unavoidably unsafe products, prescription drugs should be
treated under the reasonable alternative design test in § 2(b) of
the Third Restatement. See George W. Conk, Is There a Design
Defect in the Restatement (Third) of Torts: Products Liability?
109 Yale L.J. 1087 (2000). Section 2(b) applies to products in
general, rejects the consumer expectations test in favor of a risk-
utility test, and requires the plaintiff to show the existence of a
reasonable alternative design. However, because § 2(b) was
written to apply to products in general and the parties in this
case have not addressed whether it should be applied to pre-
scription drugs, we decline to address § 2(b) as the test for pre-
scription drugs, or any product, at this time.

[11] We conclude that § 402 A, comment k., of the Second
Restatement should be applied on a case-by-case basis and as an
affirmative defense in cases involving prescription drug prod-
ucts. Under this rule, an application of the comment does not
provide a blanket immunity from strict liability for prescription
drugs. Rather, the plaintiff is required to plead the consumer
expectations test, as he or she would be required to do in any
products liability case. The defendant may then raise comment
k. as an affirmative defense. The comment will apply to except
the prescription drug product from strict liability when it is
shown that (1) the product is properly manufactured and con-
tains adequate warnings, (2) its benefits justify its risks, and (3)
the product was at the time of manufacture and distribution inca-
pable of being made more safe. Tansy v. Dacomed Corp., 890
P.2d 881 (Okla. 1994). See, also, Toner v. Lederle Laboratories,
112 Idaho 328, 732 P.2d 297 (1987); Belle Bonfils Memorial
Blood Bank v. Hansen, 665 P.2d 118 (Colo. 1983).

In this case, because the application of comment . is an affirm-
ative defense, Freeman was only required to plead that the
Accutane she took was unreasonably dangerous under a con-
sumer expectations test. Freeman' alleged that Accutane was
unreasonably dangerous for use, that it was not fit for its
intended purpose, that the risks inherent in the design out-
weighed the benefits of its use, and that Accutane was more dan-
gerous to Freeman than was anticipated due to undisclosed side
effects. As facts supporting her allegations, Freeman alleged that
Accutane is sold as an acne medication and that the side effects
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of Accutane present life-threatening conditions. Thus, Freeman
alleged facts that the Accutane was dangerous to an extent
beyond that which would be contemplated by the ordinary con-
sumer who purchases it, with the ordinary knowledge common
to the community as to its characteristics. Accordingly, we con-
clude that Freeman has stated a theory of recovery based on a
design defect.

2. MANUFACTURING DEFECT

Freeman also attempts to allege strict liability on the basis of
a manufacturing defect. A manufacturing defect exists when the
product differs from the plan and specifications of the manufac-
turer. See Rahmig v. Mosley Machinery Co., 226 Neb. 423, 412
N.W.2d 56 (1987); Third Restatement § 2(a).

Freeman alleges that Hoffman was aware that if not properly
manufactured, Accutane could become contaminated and would
be likely to cause injury. Freeman further alleges that Hoffman
acted carelessly in its manufacture and inspection of the
Accutane. Freeman also alleges that the Accutane she took was
improperly manufactured and inspected. She, however, does not
allege facts to support these allegations. In reviewing an order
sustaining a demurrer, an appellate court accepts the truth of the
facts which are well pled, together with the proper and reasonable
inferences of law and fact which may be drawn therefrom, but
does not accept the conclusions of the pleader. Wilkinson v.
Methodist, Richard Young Hosp., 259 Neb. 745, 612 N.W.2d 213
(2000). We conclude that Freeman has stated only conclusions
instead of factual allegations. Accordingly, we determine that she
has failed to state a theory of recovery for a manufacturing defect.

3. FAILURE TO WARN
Freeman alleges that Hoffman was negligent in failing to
warn of dangers associated with the use of Accutane. Freeman
also alleges that Hoffman failed to warn that Accutane was not
adequately tested.
{12] Under the Third Restatement § 2(c) at 14,
[a product] is defective because of inadequate instructions
or warnings when the foreseeable risks of harm posed by
the product could have been reduced or avoided by the pro-
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vision of reasonable instructions or warnings by the seller
or other distributor, or a predecessor in the commercial
chain of distribution, and the omission of the instructions
: or warnings renders the product not reasonably safe.

The Third Restatement reflects the same rule this court has
applied in regard to a failure to warn. We have stated:

In a products liability case based on negligence and the
duty to warn: “A manufacturer or other seller is subject to
liability for failing either to warn or adequately to warn
about a risk or hazard inherent in the way a product is
designed that is related to the intended uses as well as the
reasonably foreseeable uses that may be made of the prod-
ucts it sells.” . . . “[A] manufacturer’s duty to produce a
safe product, with appropriate warnings and instructions
when necessary, is no different from the responsibility
each of us bears to exercise due care to avoid unreasonable
risks of harm to others. . . .”

Rahmig, 226 Neb. at 446, 412 N.W.2d at 72.

Pharmaceutical products have historically been treated differ-
ently in regard to a duty to warn. Although in ordinary product
cases, a manufacturer’s duty to warn runs directly to the con-
sumer of the product, in cases involving prescription drugs, it is
widely held that the duty to warn extends only to members of
the medical profession and not to the consumer. Annot., 57
A.L.R.5th 1 (1998) (collecting cases). See, e.g., Perez v. Wyeth
Laboratories, Inc., 161 N.J. 1, 734 A.2d 1245 (1999); Tansy v.
Dacomed Corp., 890 P.2d 881 (Okla. 1994). This concept,
known as the learned intermediary doctrine,

is based upon the premise that, as a medical expert, a
patient’s prescribing or treating physician is in the best
position to evaluate the often complex information pro-
vided by the manufacturer concerning the risks and bene-
fits of its drug or product and to make an individualized
medical judgment, based on the patient’s particular needs
and susceptibilities, as to whether the patient should use
the product.
57 A.L.R.5th at 26.

The learned intermediary doctrine is provided for in § 6(d) of

the Third Restatement. Section 6(d) at 145 states:
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A prescription drug or medical device is not reasonably
safe due to inadequate instructions or warnings if reason-
able instructions or warnings regarding foreseeable risks of
harm are not provided to:

(1) prescribing and other health-care providers who are
in a position to reduce the risks of harm in accordance with
the instructions or warnings; or

(2) the patient when the manufacturer knows or has rea-
son to know that health-care providers will not be in a
position to reduce the risks of harm in accordance with the
instructions or warnings.

[13] We have not specifically adopted the learned interme-
diary doctrine as the applicable test for determining whether a
manufacturer may be liable for a warning defect in prescrip-
tion drug cases. However, with a few exceptions for instances
where special facts require a direct warning to the consumer,
the doctrine is followed in virtually all jurisdictions that have
considered whether to adopt it. See Annot., 57 A.L.R.5th 1,
supra. The doctrine as stated in the Third Restatement has also
been adopted in other jurisdictions. See, Perez, supra; Tenuto
v. Lederle Laboratories, 181 Misc. 2d 367, 695 N.Y.S.2d 259
(1999). We adopt § 6(d) of the Third Restatement.
Accordingly, we apply the learned intermediary doctrine to
Freeman’s case.

The section of Freeman’s petition devoted to factual allega-
tions alleges that Hoffman failed to warn of Accutane’s dangers
in the package insert provided to physicians, including
Freeman’s physician. Freeman makes further allegations regard-
ing Hoffman’s failure to provide her with warnings under the
section specifically devoted to her theory of recovery for a fail-
ure to warn. Thus, we conclude that Freeman has stated a theory
of recovery for liability based on a warning defect.

4. IMPLIED AND EXPRESS WARRANTY
Freeman also alleges in her petition theories of recovery for
breach of implied warranty on the basis that Accutane was not
fit for its intended purpose and for breach of express warranty
on the basis that Hoffman expressly warranted that Accutane
was of merchantable quality.
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(a) Implied Warranty

Applying the Second Restatement, many courts have merged
theories of recovery for breach of implied warranty and strict
liability on the basis that each theory states the same strict lia-
bility claim. See Gebhardt v. Mentor Corp., 191 ER.D. 180 (D.
Ariz. 1999), citing Scheller v. Wilson Certified Foods, Inc., 114
Ariz. 159, 559 P.2d 1074 (Ariz. App. 1976) (breach of implied
warranty claims merged with strict liability claims). In addition,
a majority of jurisdictions have merged theories of recovery for
negligence based on design defects and for negligent failure to
warn with implied warranty theories. See, Vassallo v. Baxter
Healthcare Corporation, 428 Mass. 1, 696 N.E.2d 909 (1998)
(adopting § 2(c) of Third Restatement); Gebhardt, supra, citing
Scheller, supra; David R. Geiger and Stephanie Copp Martinez,
Design and Warning Defect Claims Under Massachusetts
Product Liability Law: Completing the Merger of Negligence
and Warranty, 43 Boston Bar J. 12 (1999).

In merging theories of recovery, courts have reasoned that
strict liability and implied warranty of merchantability are par-
allel theories of recovery—one in contract and the other in tort.
See, e.g., Castrignano v. E.R. Squibb & Sons, Inc., 546 A.2d 775
(R.I1. 1988). As the court in Castrignano explained: “[W]hen an
implied-warranty action cannot be distinguished from a strict-
liability action under § 402A, a comment-k defense operates as
a defense to implied-warranty claims because these two theories
of liability express a single basic public policy.” Castrignano,
546 A.2d at 783, citing Belle Bonfils Memorial Blood Bank v.
Hansen, 665 P.2d 118 (Colo. 1983). Our decision in McDaniel
v. McNeil Laboratories, Inc., 196 Neb. 190, 202, 241 N.W.2d
822, 829 (1976), indicated similar reasoning: *“ ‘Where there is
a proper warning, a manufacturer of a prescription drug cannot
be held liable either on a breach of warranty or strict liability in
tort theory.””

We have stated that in order to recover for breach of an
implied warranty of merchantability, there must be proof that
there was a deviation from the standard of merchantability at the
time of sale and that such deviation caused the injury. See
Delgado v. Inryco, Inc., 230 Neb. 662, 433 N.W.2d 179 (1988).
A breach of warranty has been found to exist where the item
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sold failed to perform adequately because of a lack of quality
inherent in the item itself. /d. However, a plaintiff cannot rely
solely on the fact that an accident occurred as proof that the
product was not merchantable. Id. Thus, under our law, a plain-
tiff seeking to recover under a breach of implied warranty the-
ory is seeking to recover for what is essentially an alleged man-
ufacturing defect or design defect.

The Third Restatement recognizes the merger of doctrines by
adopting a single theory approach. Instead of focusing on doc-
trinal tort categories such as negligence or strict liability, the
Third Restatement functionally defines each of the three basic
types of product defect claims: design, manufacturing, and
warning defect claims. The Third Restatement adopts the posi-
tion that the definition of “defect” is the important issue and
should remain the same regardless of the doctrinal tort category
under which it is brought. Geiger and Copp Martinez, supra.
Thus, the Third Restatement § 2, comment 7. at 35-36, states;

This Restatement contemplates that a well-coordinated
body of law governing liability for harm to persons or
property arising out of the sale of defective products
requires a consistent definition of defect, and that the def-
inition properly should come from tort law, whether the
claim carries a tort label or one of implied warranty of
merchantability.

A separate and more difficult question arises as to
whether a case should be submitted to a jury on multiple
theories of recovery. Design and failure-to-warn claims
may be combined in the same case because they rest on
different factual allegations and distinct legal concepts.
However, two or more factually identical defective-design
claims or two or more factually identical failure-to-warn
claims should not be submitted to the trier of fact in the
same case under different doctrinal labels. Regardless of
the doctrinal label attached to a particular claim, design
and warning claims rest on a risk-utility assessment. To
allow two or more factually identical risk-utility claims to
go to a jury under different labels, whether “strict liability,”
“negligence,” or “implied warranty of merchantability,”
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would generate confusion and may well result in inconsis-
tent verdicts.

Commentators have generally recommended adoption of
§ 2(b) of the Third Restatement approach, which in effect
merges warranty liability theories of recovery with design and
warning defect theories. See, e.g., David R. Geiger and
Stephanie Copp Martinez, Design and Warning Defect Claims
Under Massachusetts Product Liability Law: Completing the
Merger of Negligence and Warranty, 43 Boston Bar J., 12, 26
(1999) (“[t)riers of fact should not have to decide identical
causes of action twice merely because the theories have evolved
under different tort labels™).

[14] We find this reasoning persuasive. Thus, instead of
deciding whether Freeman stated a theory of recovery for breach
of implied warranty, we simply recognize that her allegations
regarding breach of implied warranty fall under her allegations
of design and manufacturing defects.

(b) Express Warranty

We treat Freeman’s express warranty claim differently.
Express warranty is grounded in terms of an express promise
made as part of a pending purchase. Thus, unlike implied war-
ranties, there is a clearer contractual difference between a theory
of -recovery based on express warranty and a tort theory of
recovery based on a product defect. Thus, we are not convinced
that we should endeavor to merge those theories of recovery.
Accordingly, we address whether Freeman has stated a theory of
recovery for breach of express warranty.

[15] Neb. U.C.C. § 2-313 (Reissue 1992) requires that in
order to create an express warranty, the seller must make an
affirmation of fact or promise to the buyer which relates to the
goods and becomes part of the basis of the bargain. The com-
ments indicate that express warranties rest on “dickered” aspects
of the individual bargain. See id., comment 1.

The only allegation Freeman made regarding express war-
ranty was that Hoffman expressly warranted to her that
Accutane was of marketable condition and that she relied on this
warranty. Freeman did not allege any factual basis for this asser-
tion. Further, Hoffman did not allege that any such warranty was
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the basis of a bargain between herself and Hoffman. Thus,
Freeman did not allege a theory of recovery for breach of
express warranty.

5. MISREPRESENTATION

Freeman alleges a theory of recovery labeled simply
“Misrepresentation” in her petition. In her general factual alle-
gations, Freeman alleges that Hoffman knew of the danger of
Accutane, but misled the medical community with incomplete
and inaccurate information regarding the safety of the drug. In
the section devoted to misrepresentation, Freeman alleges that
Hoffman falsely represented to her that Accutane was safe to use
as instructed and labeled, when in fact it was not safe. Freeman
then alleges that she relied on the misrepresentation and that the
misrepresentation induced her to use Accutane.

Section 9 of the Third Restatement pertains to liability of a
commercial product seller or producer for harm caused by mis-
representation and provides: “One engaged in the business of
selling or otherwise distributing products who, in connection
with the sale of a product, makes a fraudulent, negligent, or
innocent misrepresentation of material fact concerning the prod-
uct is subject to liability for harm to persons or property caused
by the misrepresentation.”

Comment b. indicates that § 9 is derived from the Second
Restatement § 402 B and that the provision regarding liability
for innocent product misrepresentations is generally applied
only to public misrepresentations, if applied at all. Comment e.,
§ 9, of the Third Restatement notes that separate causes of
action available under the Uniform Commercial Code, such as
breach of warranty, can be combined in the same case with a
claim for misrepresentation. Comment d. notes that a plaintiff is
not required to show that the product was defective at the time
of sale or distribution within the meaning of other sections of
the Third Restatement.

[16,17] We have recognized fraudulent misrepresentation as a
cause of action with the following elements:

(1) that a representation was made; (2) that the representa-
tion was false; (3) that when made, the representation was
known to be false or made recklessly without knowledge
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of its truth and as a positive assertion; (4) that it was made
with the intention that the plaintiff should rely upon it; (5)
that the plaintiff did so rely; and (6) that he or she suffered
damage as a result.
Gibb v. Citicorp Mortgage, Inc., 246 Neb. 355, 360, 518 N.W.2d
910, 916 (1994). We decline to adopt § 9 of the Third
Restatement, and we instead apply the principles stated in Gibb.

In Adams v. G.D. Searle & Co., Inc., 576 So. 2d 728 (Fla.
App. 1991), the plaintiff alleged that she was injured by the use
of a defective intrauterine device (IUD). The plaintiff then
alleged that the pharmaceutical company had misrepresented
and omitted specific material facts about the IUD to her and the
prescribing physician with the intention to induce them to rely
on the misrepresentations and omissions and that they did so to
the plaintiff’s detriment. The court concluded that such an alle-
gation stated a cause of action for fraud.

Freeman’s allegations are substantially the same as those in
Adams and allege the elements set forth in Gibb. When the sec-
tions of Freeman’s petition pertaining to general factual allega-
tions and misrepresentation are read together, she has stated a
cause of action for fraudulent misrepresentation.

6. FEAR OF FUTURE PrODUCT FAILURE

Freeman contends that we have recognized a cause of action
for fear of future product failure based on her interpretation of
our opinion in Hartwig v. Oregon Trail Eye Clinic, 254 Neb.
777, 580 N.W.2d 86 (1998).

(18] In Hartwig, we allowed a plaintiff to prove as an element
of damages the mental suffering and anxiety she suffered due to
her fear of contracting AIDS after she was inadvertently stuck
with a hypodermic needle. We did not establish in Hartwig a sep-
arate cause of action or theory of recovery for fear of future prod-
uct failure. A search of case law in other jurisdictions has also not
revealed support for adopting such a cause of action. Accordingly,
Freeman’s assignment of error on this issue is without merit.

7. NEGLIGENCE
Freeman alleges, rephrased, that Hoffman had a duty to exer-
cise reasonable care throughout a variety of stages of the manu-
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facturing process such as testing, inspection, and packaging.
Freeman further alleges that each stage was negligently and
carelessly performed, resulting in her injury.

[19] Aside from pleading theories of recovery under strict lia-
bility for specific product defects, a plaintiff may assert a theory
of recovery based on negligence. See, generally, Ackles v.
Luttrell, 252 Neb. 273, 561 N.W.2d 573 (1997). See, also,
Insolia v. Philip Morris Inc., 216 F.3d 596 (7th Cir. 2000) (fail-
ure of strict liability claim does not preclude claim for negli-
gence); Toner v. Lederle Laboratories, 112 Idaho 328, 732 P.2d
297 (1987) (if plaintiff cannot produce evidence of design, man-
ufacturing, or warning defect, he or she should not be precluded
in essaying cause of action in negligence). Thus, even if a com-
ment k. defense is determined to apply to exempt the defendant
from strict liability, the plaintiff can always attempt to show that
the defendant acted negligently. See Toner, supra. In this case,
however, Freeman did not assert any specific factual allegations
of negligence and alleged only conclusions. Thus, Freeman has
not stated a theory of recovery for negligence.

V. CONCLUSION

We overrule McDaniel v. McNeil Laboratories, Inc., 196 Neb.
190, 241 N.W.2d 822 (1976), to the extent it applies § 402 A,
comment k., of the Second Restatement to provide a blanket
immunity from strict liability for prescription drugs. Instead, we
require a plaintiff to plead that the drug was unreasonably dan-
gerous under a consumer expectations test and apply comment
k. as an affirmative defense on a case-by-case basis. We also
adopt the learned intermediary doctrine as reflected in § 6(d) of
the Third Restatement as the test to be applied when consider-
ing whether a warning defect exists in a prescription drug.
Further, in this case, we merge the theories of breach of implied
warranty with the theories of design and manufacturing defects.
We decline to adopt § 9 of the Third Restatement as the test for
misrepresentation, and we do not recognize a cause of action for
fear of future product failure.

Applying the allegations in Freeman’s petition to the legal
tests, we conclude that Freeman failed to state a theory of recov-
ery for liability based on a manufacturing defect, express war-
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ranty, or negligence. Freeman did, however, state theories of
recovery for liability based on a design defect, warning defect,
and misrepresentation. Accordingly, the district court erred in
sustaining Hoffman’s demurrer. We reverse, and remand for fur-
ther proceedings to allow Freeman to amend her petition.

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS.

CITY STATE BANK, A BANKING CORPORATION, APPELLEE, V.
RoONALD R. HOLSTINE, APPELLANT.
618 N.W.2d 704

Filed October 27, 2000. No. 5-99-855.

Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be drawn
from those facts and that the moving party is entitled to judgment as a matter of law.
Summary Judgment: Proof. The party moving for summary judgment has the bur-
den to show that no genuine issue of material fact exists and must produce sufficient
evidence to demonstrate that the moving party is entitled to judgment as a matter of
law.

— — A prima facie case for summary judgment is shown by producing enough
evidence to demonstrate that the movant is entitled to judgment in its favor if the evi-
dence were uncontroverted at trial.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

Summary Judgment. The primary purpose of the summary judgment procedure is to
pierce the allegations made in the pleadings and show conclusively that the control-
ling facts are other than as pled, and thus resolve, without the expense and delay of
trial, those cases where there exists no genuine issue as to any material fact or as to
the ultimate inferences to be drawn therefrom, and where the moving party is entitled
to judgment as a matter of law.

Summary Judgment: Proof. Since the party moving for summary judgment has the
burden of showing that no genuine issue as to any material fact exists, that party must
therefore produce enough evidence to demonstrate his or her entitlement to a judg-
ment if the evidence remains uncontroverted, after which the burden of producing
contrary evidence shifts to the party opposing the motion.

Summary Judgment. If a genuine issue of fact exists, summary judgment may not
properly be entered.

Pleadings. The issucs in a case are framed by the pleadings.
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Appeal from the District Court for Clay County: BERNARD
SPRAGUE, Judge. Reversed and remanded for further
proceedings.

O. William VonSeggern, of Grimminger & VonSeggern, and
William R. Rapson for appellant.

David A. Jarecke and William R. Kutilek, of Crosby,
Guenzel, Davis, Kessner & Kuester, and Ted S. Griess, of Baird
& Griess, for appellee.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

In this appeal, Ronald R. Holstine claims that the district
court for Clay County erred in granting summary judgment in
favor of City State Bank (the Bank) on the Bank’s petition for
judgment on a promissory note cosigned by Holstine. As
Holstine’s assignment of error, he asserts that summary judg-
ment was improper because there remain genuine issues of
material fact raised by the various affirmative defenses that he
alleged in his amended answer. We reverse, and remand for fur-
ther proceedings.

STATEMENT OF FACTS

On November 13, 1995, Holstine cosigned a promissory note
made by William B. Gorman in favor of the Bank. Gorman was
engaged in a partnership with Rodney Glantz. The note showed
the amount financed was $113,543.21, with monthly payments
of $2,000.45, beginning January 15, 1996, and a maturity date
of July 15, 2002. The amount financed consisted of a loan of
$100,000 plus $13,543.21 of premiums for credit life insurance
and credit disability insurance which were requested by
Gorman. The note was secured by two 1985 Peterbilt trucks.

On May 21, 1996, the Bank filed a petition in the district
court for Clay County against Holstine alleging that no pay-
ments had been made by Holstine or any other party on the note
and that therefore the note was in default and the entire indebt-
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edness was due and payable. A copy of the note was attached to
the Bank’s petition. The Bank prayed for judgment against
Holstine in the amount of $114,485.69, which it alleged was the
amount then due on the note plus statutory interest from May 4,
1996.

Holstine filed an amended answer on July 7, 1997, in which
he admitted that he had cosigned the note on November 13,
1995. Holstine, however, alleged various “affirmative defenses.”
He alleged (1) that the note was without consideration; (2) that
the obligation was materially changed or altered by the Bank
because the Bank failed to obtain the required amounts of credit
life insurance and credit disability insurance on Gorman or any
credit life or disability insurance on Holstine; (3) that the Bank
failed to give Holstine notice that the required insurance was not
obtained; (4) that the note indicated the existence of a purchase
money security interest, the Bank failed to obtain a purchase
money security interest, and such indication on the note repre-
sented a material misrepresentation to Holstine; (5) that the
Bank made fraudulent misrepresentations in order to fraudu-
lently induce Holstine to cosign the note; and (6) that the Bank
fraudulently conspired with Glantz in making the misrepresen-
tations that fraudulently induced Holstine to cosign the note.

As part of the affirmative defense of fraudulent misrepresen-
tation, Holstine alleged generally that the Bank made false rep-
resentations to induce him into cosigning the note and that he
believed the representations to be true and relied on such repre-
sentations. Holstine specifically alleged that the Bank made the
following misrepresentations: (1) stated the proceeds of the loan
would be paid to creditors of the Gorman-Glantz partnership
when the Bank knew the proceeds would go to Glantz, who
would in turn pay the proceeds to the Bank; (2) stated the pur-
pose of the loan was to assist the Gorman-Glantz partnership
when the loan was in fact designed to minimize the Bank’s prob-
lems with state bank examiners resulting from its level of loans
to Glantz; (3) failed to disclose the deterioration of the relation-
ship between Gorman and Glantz while representing the pur-
pose of the loan was to assist their partnership; (4) failed to dis-
close that the sole purpose of the note was to make Holstine
liable for the Gorman-Glantz partnership’s debt to the Bank; (5)
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failed to disclose that the Gorman-Glantz partnership was
unable to borrow additional money from the Bank; and (6)
stated to Holstine that he would never be held liable on the note
and that his cosigning would merely assist the Bank and the
Gorman-Glantz partnership.

The Bank replied to Holstine’s amended answer by generally
denying his allegations and specifically denying, inter alia, that
there were any material misrepresentations made to Holstine.
We note, however, that the Bank did not demur to, move to
strike, or otherwise reduce or eliminate Holstine’s purported
affirmative defenses. See, generally, Southwest Bank of Omaha
v. Herting, 208 Neb. 347, 303 N.W.2d 504 (1981).

On September 18, 1998, the Bank moved for summary judg-
ment. A hearing on the Bank’s motion for summary judgment
was held September 28. According to the bill of exceptions, the
Bank offered seven exhibits which were marked and received
into evidence at the hearing. The Bank’s exhibits are numbered
8 to 14. Holstine stated that he intended to offer certain affi-
davits and depositions in opposition to the Bank’s motion for
summary judgment and asked the district court for additional
time in which to submit such exhibits. The court granted
Holstine 15 days to submit his evidence. The parties have stipu-
lated that Holstine mailed one exhibit to the district court on
October 14 and mailed three additional exhibits to the district
court between October 23, 1998, and January 13, 1999.

On December 1, 1998, the district court signed an order in
which it found there was no genuine issue as to any material fact
and concluded that the Bank was entitled to judgment as a mat-
ter of law. The district court determined that Holstine owed the
Bank $144,242.56 plus interest from August 20, 1998, until
entry of judgment. The original order was mistakenly mailed to
the Bank’s counsel, and the order was not entered on the court’s
docket until January 15, 1999.

Holstine moved for new trial on January 25, 1999. A hearing
on the motion for new trial was held April 15. This hearing was
conducted before a different judge than the judge who had ruled
on the motion for summary judgment. Holstine’s exhibits in
opposition to the Bank’s motion for summary judgment were
marked by the district court clerk at the hearing on Holstine’s
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motion for new trial. The district court overruled Holstine’s
motion for new trial on July 7. Holstine appeals.

ASSIGNMENT OF ERROR
Holstine asserts that the district court erred in granting sum-
mary judgment in favor of the Bank because genuine issues of
material fact remained regarding Holstine’s affirmative
defenses.

STANDARDS OF REVIEW

[1] Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the record
disclose that there is no genuine issue as to any material fact or
as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Keller v. Bones, 260 Neb. 202, 615 N.W.2d 883 (2000).

[2,3] The party movmg for summary judgment has the burden
to show that no genuine issue of material fact exists and must
produce sufficient evidence to demonstrate that the moving
party is entitled to judgment as a matter of law. Huff v. Swartz,
258 Neb. 820, 606 N.W.2d 461 (2000). A prima facie case for
summary judgment is shown by producing enough evidence to
demonstrate that the movant is entitled to judgment in its favor
if the evidence were uncontroverted at trial. Nebraska Popcorn
v. Wing, 258 Neb. 60, 602 N.W.2d 18 (1999).

[4] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit
of all reasonable inferences deducible from the evidence.
O’Connor v. Kaufman, 260 Neb. 219, 616 N.W.2d 301 (2000).

ANALYSIS

We have reviewed the record on appeal and note in general
that the bill of exceptions on appeal is deficient in certain
respects. The bill of exceptions originally filed with this court
contained no record of the proceedings of either the hearing on
the motion for summary judgment held September 28, 1998, or
the hearing on the motion for new trial held April 15, 1999.
During the pendency of this appeal, the parties agreed to sup-
plement the bill of exceptions by submitting a transcription of
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the dialog of the proceedings from the September 28, 1998,
hearing. No transcription of the dialog of the April 15, 1999,
hearing was submitted. The parties also filed a stipulation in this
court stating that Holstine had mailed his exhibits to the court on
various dates from October 14, 1998, to January 13, 1999.

From the dialog contained in the bill of exceptions of the
September 28, 1998, hearing, it is clear that at the hearing the
district court received in evidence only exhibits 8 through 14
offered by the Bank in support of its motion for summary judg-
ment. It is also clear that Holstine did not timely offer evidence
in opposition to the motion for summary judgment. Our review
therefore is confined to a determination of whether the Bank’s
exhibits 8 through 14, together with the pleadings, support the
district court’s grant of summary judgment in the Bank’s favor.

On appeal, the Bank argues that its evidence received at the
hearing on its motion for summary judgment established its
entitlement to judgment as a matter of law. We disagree. -~

At the hearing on summary judgment, the district court
received seven exhibits offered by the Bank in support of its
motion. The Bank’s exhibits consisted of a copy of the note, a
copy of the security agreement, a copy of Gorman’s application
for credit life and credit disability insurance, a copy of corre-
spondence from the insurance company to the Bank regarding
the insurance company’s disposition of Gorman’s application, a
copy of correspondence from the Bank to Gorman regarding the
insurance company’s disposition of Gorman’s insurance appli-
_cation, and the affidavits of the Bank’s president and vice
president.

The Bank’s evidence demonstrated the existence of the
promissory note, that Holstine had cosigned the note, and that
no payments had been made on the note. In addition, the Bank’s
evidence tended to refute Holstine’s allegations that the Bank
failed to take steps to obtain credit life and credit disability
insurance on Gorman. The Bank’s exhibits, however, contained
no evidence regarding Holstine’s remaining allegations denom-
inated as “affirmative defenses.”

[5-7] We have held:

[Tlhe primary purpose of the summary judgment proce-
dure is to pierce the allegations made in the pleadings and



584 260 NEBRASKA REPORTS

show conclusively that the controlling facts are other than
as pled, and thus resolve, without the expense and delay of
trial, those cases where there exists no genuine issue as to
any material fact or as to the ultimate inferences to be
drawn therefrom, and where the moving party is entitled to’
judgment as a matter of law. . . . Since the party moving for
summary judgment has the burden of showing that no gen-
uine issue as to any material fact exists, that party must
therefore produce enough evidence to demonstrate his
entitlement to a judgment if the evidence remains uncon-
troverted, after which the burden of producing contrary
evidence shifts to the party opposing the motion. . . . If a
genuine issue of fact exists, summary judgment may not
properly be entered.
(Citations omitted.) Moore v. American Charter Fed. Sav. &
Loan Assn., 219 Neb. 793, 794, 366 N.W.2d 436, 437 (1985).
See, also, Cass Constr. Co. v. Brennan, 222 Neb. 69, 382
N.W.2d 313 (1986).

[8] In this case, the.petition sought judgment on a promissory
note, and the amended answer raised numerous purported affirm-
ative defenses which were denied by the Bank. The issues in
this case were thus framed by those pleadings. See Sherrets,
Smith v. MJ Optical, Inc., 259 Neb. 424, 610 N.W.2d 413
(2000). In order for the Bank to succeed on its motion for sum-
mary judgment, it was required to produce evidence of the
promissory note on which Holstine was a cosigner and a default
thereon. Given the posture of the case, it was also required to
produce evidence which demonstrated that there were no gen-
uine issues of material fact regarding Holstine’s cognizable
affirmative defenses and that it was entitled to judgment as a
matter of law. Moore v. American Charter Fed. Sav. & Loan
Assn., supra.

Because the Bank produced no evidence regarding the mate-
rial factual allegations set forth in certain of Holstine’s pur-
ported affirmative defenses, it failed to meet its initial burden as
the party moving for summary judgment to produce evidence
which, if uncontroverted, would entitle it to judgment as a mat-
ter of law. See, generally, Nebraska Popcorn v. Wing, 258 Neb.
60, 602 N.W.2d 18 (1999); Cass Constr. Co. v. Brennan, supra.
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Because the Bank failed to produce enough evidence to demon-
strate its entitlement to a judgment, the burden did not shift to
Holstine to produce contrary evidence. See Moore v. American
Charter Fed. Sav. & Loan Assn., supra.

- Given the pleadings and viewing the evidence in a light most
favorable to Holstine, the party against whom summary judg-
ment was granted, we conclude that there remain genuine issues
of material fact with respect to the cognizable affirmative
defenses raised by Holstine and that the Bank did not demon-
strate it was entitled to judgment as a matter of law.
Accordingly, we conclude that the district court erred in grant-
ing summary judgment in the Bank’s favor.

CONCLUSION
We conclude that the Bank failed to show that no genuine
issues of material fact existed regarding the affirmative defenses
pled by Holstine and that therefore, the district court erred in
granting summary judgment in favor of the Bank. We reverse the
judgment of the district court granting summary judgment in
favor of the Bank and remand the cause for further proceedings.
REVERSED AND REMANDED FOR FURTHER PROCEEDINGS.

LiNcoLN LuMBER COMPANY, APPELLEE, V.

LEE W. LANCASTER AND ANGELA L. LANCASTER,
HUSBAND AND WIFE, AND NATIONSBANC MORTAGE CORPORATION,
APPELLANTS, AND KASER PAINTING, INC., APPELLEE.

618 N.W.2d 676

Filed October 27, 2000. No. S-99-1048.

1. Equity: Mechanics’ Liens: Foreclosure. An action to foreclose a construction lien
is one grounded in equity.

2. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court
tries factual questions de novo on the record and reaches a conclusion independent of
the findings of the trial court, provided, where credible evidence is in conflict on a
material issue of fact, the appellate court considers and may give weight to the fact
that the trial judge heard and observed the witnesses and accepted one version of the
facts rather than another.

3. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan-
guage is to be given its plain and ordinary meaning; an appellate court will not resort
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to interpretation to ascertain the meaning of statutory words which are plain, direct,
and unambiguous.

4. Construction Contracts: Mechanics’ Liens: Liability. “Protected party” and “con-
tracting owner’ are defined separately under the Nebraska Construction Lien Act, and
a party must satisfy the requirements of each protected status in order to limit its lia-
bility under Neb. Rev. Stat. § 52-136(5) (Reissue 1998).

5. Construction Contracts: Words and Phrases. Under Neb. Rev. Stat. § 52-127(3)
(Reissue 1998), a contracting owner is “a person who owns real estate and who, per-
sonally or through an agent, enters into a contract, express or implied, for the
improvement of the real estate.”

6. Construction Contracts: Mechanics’ Liens: Liability. A potential purchaser’s
interest in a property does not satisfy the requirements of “contracting owner” under
Neb. Rev. Stat. § 52-127(3) (Reissue 1998), and, therefore, potential purchasers can-
not limit their liability under Neb. Rev. Stat. § 52-136(5) (Reissue 1998) for con-
struction liens properly recorded before the filing of their own title document.

7. Security Interests: Mechanics’ Liens. Under Neb. Rev. Stat. § 52-139(4) (Reissue
1998), a subsequent security interest is given priority over a construction lien to the
extent the funds are used to pay a debt secured by a security interest having priority
over the construction lien.

8. Stipulations: Parties. The general rule is that parties are bound by stipulations vol-
untarily made.

9. Stipulations. In Nebraska, parties are free to make stipulations that govern their
rights, and such stipulations will be respected and enforced by courts so long as the
agreement is not contrary to public policy or good morals.

10. __. Stipulations are not binding on the rights of a person who is not a party to a pro-
ceeding and who doces not assent to the stipulations.

Appeal from the District Court for Lancaster County: EARL J.
WITTHOFF, Judge. Affirmed as modified.

R. Kent Radke for appellants.

Douglas D. DeLair, of DeLair and DeLair Law Office, for
appellee Lincoln Lumber Company.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

ConnNoLLy, J.

This is an appeal from a foreclosure action on construction
liens filed under the Nebraska Construction Lien Act, Neb. Rev.
Stat. §§ 52-125 through 52-159 (Reissue 1998). Appellees,
Lincoln Lumber Company and Kaser Painting, Inc. (Kaser),
petitioned the district court for foreclosure of their construction
liens filed on property purchased by appellants Lee W.
Lancaster and Angela L. Lancaster.
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Union Bank and Trust Company (Union Bank) provided the
funds for the Lancasters’ permanent financing, which were
secured by a deed of trust that Union Bank concurrently
assigned to appellant NationsBanc Mortgage Corporation
(NationsBanc).

The district court entered judgment for both Kaser and
Lincoln Lumber and determined that NationsBanc’s security
interest had priority over Kaser and Lincoln Lumber only to the
extent the funds had been used to pay for the disbursements
made under the prior construction security interest.
NationsBanc and the Lancasters appeal from that order, which
was made final by the court on July 30, 1999.

Under our de novo review, we determine that the district court
erred by not giving effect to a stipulation between Lincoln
Lumber and NationsBanc that NationsBanc’s security interest
had priority over Lincoln Lumber’s construction lien. Therefore,
NationsBanc is entitled to have full priority for its security inter-
est over the construction lien of Lincoln Lumber, and we mod-
ify the judgment accordingly.

BACKGROUND

On October 21, 1994, the Lancasters entered into a purchase
agreement with Daugherty Construction, Inc. (Daugherty), for
the construction of a new home at 801 Mary Court in Lincoln,
Nebraska. The contract price was for $92,479. On April 7, 1995,
Daugherty took out a blanket construction loan for several prop-
erties from Union Bank. Union Bank filed its security interest
for the loan with the register of deeds on the same day, and the
amount of the security interest for 801 Mary Court was $74,800.
State Title Services, Inc. (State Title), served as Union Bank’s
disbursement agent for the construction improvement on the
property.

Daugherty was the legal titleholder during the entire con-
struction period until the closing with the Lancasters, and the
company filed a notice of commencement on April 6, 1995, list-
ing Daugherty as the contracting owner and titleholder. Around
September 21, 1995, Daugherty filed for bankruptcy. On
September 20, 1995, Kaser filed a construction lien against the
property for $2,032, and on September 21, Lincoln Lumber filed
a construction lien on the property for $21,498.



588 260 NEBRASKA REPORTS

For a time, work on the property came to a stop after the fil-
ing of the liens. The house was 75 percent complete at the time
of the filings, around the end of September, and the record
shows that $66,094.69 of Union’s security interest had been dis-
bursed as of August 4, 1995.

Approximately 3 months before the Lancasters’ closing on
February 22, 1996, State Title authorized subcontractors to
come in and complete the home for the Lancasters.

At closing, the Lancasters paid $17,888.52, in addition to
$1,934 in overages the Lancasters paid directly to subcontrac-
~ tors, for a total of $19,822.52. The Lancasters also obtained
financing from Union Bank for $75,500, which was secured by
a deed of trust and assigned to NationsBanc on the same day.
Because State Title had disbursed $66,094.69 on the construc-
tion loan before the liens were filed, $9,405.31 of the permanent
financing funds were paid over and above the $66,094.69.

At trial, Lincoln Lumber stipulated that NationsBanc’s secu-
rity interest had priority over its construction lien. Kaser filed an
answer and cross-petition to Lincoln Lumber’s petition in dis-
trict court, asking that its lien be given first priority, but did not
appear at trial and was not party to this stipulation.

The Lancasters argued at trial that their lien liability was lim-
ited by their status as “protected party contracting owners.” The
district court found that the Lancasters were protected parties,
but not contracting owners, and that NationsBanc’s lien was
superior to the construction liens only to the extent that its secu-
rity interest had been used to pay for the actual disbursements
made under the original construction loan before the liens were
filed. The district court therefore entered judgment for both
Lincoln Lumber and Kaser for the full amount of their liens plus
interest and ordered the property sold if the judgments were not
paid. The Lancasters and NationsBanc timely appeal from that
order.

ASSIGNMENTS OF ERROR
The Lancasters and NationsBanc assign that the district court
erred in finding that the Lancasters were not protected party
contracting owners and thereby not entitled to the protections of
§ 52-136(5). NationsBanc assigns that the district court erred in
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limiting its security interest to the amount of disbursements
made under the original construction loan.

STANDARD OF REVIEW

[1,2] An action to foreclose a construction lien is one
grounded in equity. In an appeal of an equitable action, an
appellate court tries factual questions de novo on the record and
reaches a conclusion independent of the findings of the trial
court, provided, where credible evidence is in conflict on a
material issue of fact, the appellate court considers and may give
weight to the fact that the trial judge heard and observed the wit-
nesses and accepted one version of the facts rather than another.
Tilt-Up Concrete v. Star City/Federal, 255 Neb. 138, 582
N.W.2d 604 (1998); Midlands Rental & Mach. v. Christensen
Ltd., 252 Neb. 806, 566 N.W.2d 115 (1997).

[3] Statutory interpretation presents a question of law, in con-
nection with which an appellate court has an obligation to reach
an independent conclusion irrespective of the decision made by
the court below. In the absence of anything to the contrary, statu-
tory language is to be given its plain and ordinary meaning; an
appellate court will not resort to interpretation to ascertain the
meaning of statutory words which are plain, direct, and unam-
biguous. Philpot v. Aguglia, 259 Neb. 573, 611 N.W.2d 93
(2000); Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601
N.W.2d 907 (1999).

ANALYSIS

The Lancasters argue that they have no lien liability because
they are protected party contracting owners and the funds they
paid at closing were used to satisfy their obligation under their
purchase agreement with Daugherty.

NationsBanc argues that the full amount of its deed of trust is
superior to Lincoln Lumber’s lien because the funds for its sub-
sequent security interest were used to pay off the construction
security interest, which had priority over the construction liens.

Lincoln Lumber, a supplier of building materials, counters
that the Lancasters do not have protected party contracting
owner status and that its construction lien is secondary to
NationsBanc’s security interest only to the extent the
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NationsBanc funds were used to pay for disbursements made
under the prior construction security interest.

PROTECTED PARTY CONTRACTING OWNER

The Lancasters contend that their lien liability under the
Nebraska Construction Lien Act, §§ 52-125 through 52-159, is
limited to the amount of their purchase agreement with
Daugherty, minus payments made thereon. Specifically, they
cite § 52-136(5), which states: “A protected party contracting
owner’s lien liability under a particular prime contract is the
prime contract price less payments properly made thereon.”
Accordingly, if the Lancasters are protected party contracting
owners, their purchase agreement with Daugherty would be the
prime contract, and their satisfaction of that agreement at clos-
ing would constitute the limit of their liability.

[4] The threshold issue of the Lancasters’ defense is whether
they satisfy the statutory definition of a protected party contract-
ing owner. “Protected party” and “contracting owner” are defined
separately under the act, and a party must satisfy the require-
ments of each protected status in order to assert this defense. See
Midlands Rental & Mach. v. Christensen Ltd., supra.

Under § 52-129(1)(a), a protected party is “[a]n individual
who contracts to give a real estate security interest in, or to buy
or to have improved, residential real estate all or a part of which
he or she occupies or intends to occupy as a residence.” The
Lancasters satisfied the requirements of a protected party by
contracting to have improvements made to property they
intended to purchase as their own residence.

Protected parties under the act are allowed to take free of “all
construction liens that are not of record at the time his or her
title document is recorded.” § 52-139(5). The construction liens
of Lincoln Lumber and Kaser, however, were both recorded
before the filing of the Lancasters’ title document, so protected
party status does not avoid liability for the Lancasters.

[5] Next, we must determine whether the Lancasters are con-
tracting owners. Section 52-127(3) defines contracting owner as
“a person who owns real estate and who, personally or through
an agent, enters into a contract, express or implied, for the
improvement of the real estate.”



LINCOLN LUMBER CO. v. LANCASTER 591
Cite as 260 Neb. 585

The Lancasters argue that the purchase agreement they signed
to buy improved real estate from Daugherty “carried a sufficient
ownership interest in the subject property to qualify them as
contracting owners.” Brief for appellants at 13. In support of this
contention, the Lancasters cite May Plumbing Co. v. Shaver, 182
Neb. 251, 256, 153 N.W.2d 911, 915 (1967): “ ‘[O]wner’ as used
in our mechanic’s lien law is not limited in its meaning to an
owner of the fee, but means the owner of any interest in the
lands and includes every character of title, whether legal or
equitable, fee simple, or leasehold.” May Plumbing Co., how-
ever, does not support the Lancasters’ position that they are con-
tracting owners.

May Plumbing Co. stands for the proposition that a husband
or wife can be an agent of their spouse for purposes of having
lien liability imposed. While the definition of “owner” in May
Plumbing Co. was expanded, it was done so in order to ensure
that the mechanic’s lien would be valid, not to limit liability for
the purchaser. See, also, Bohn Mfg. Co. v. Kountze, 30 Neb. 719,
725-26, 46 N.W. 1123, 1125 (1890) (“[w]here a vendee, owning
the equitable title, contracts for the erection of a building upon
the express authority of the owner of the legal title, it is but just
that the lien of the mechanic should attach to the interest of both
vendor and vendee in the premises, and be paramount to the lien
of the vendor”). .

The expansion of the term “owner” in Nebraska cases has
been in keeping with this court’s consistent holdings that “ ‘(t]he
object of the mechanic’s lien being to secure the claims of those
who have contributed to the erection of a building, it should
receive the most liberal construction to give full effect to its pro-
- visions.”” Midlands Rental & Mach. v. Christensen Ltd., 252
Neb. 806, 810, 566 N.W.2d 115, 118 (1997), quoting Blue Tee
Corp. v. CDI Contractors, Inc., 247 Neb. 397, 529 N.W.2d 16
(1995). Here, the Lancasters ask us to expand the definition of
owner in order that they may avoid their lien liability. We
decline to do so.

This court recently addressed the issue of defining a con-
tracting owner in Midlands Rental & Mach. v. Christensen Ltd.,
supra. The record owner of the property, Christensen Ltd., con-
tracted to give a builder the right to construct homes for indi-
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viduals who contracted with the builder to purchase the homes.
Christensen did not transfer title for the lots to the builder until
the construction was completed. The builder would then transfer
title to the purchaser. One of the builder’s contractors failed to
pay a supplier, which, in turn, filed a construction lien against
Christensen, as the property owner.

Christensen contended that the amount of the subcontractor’s
lien should be determined under § 52-136(2). Like § 52-136(5)
at issue in this case, § 52-136(2) gives special protection to pro-
tected party contracting owners. Christensen argued that
because the houses were subject to purchase agreements with
third-party buyers who intended to occupy the houses as their
residences, the buyers were protected party contracting owners
and, thus, § 52-136(2) was invoked.

We noted that the parties had stipulated that Christensen was
the record titleholder of the properties and stated, “There can be
little doubt, therefore, that Christensen is a contracting owner . .
. . Moreover, despite the fact that the properties and houses are
subject to purchase agreements, the interest in the real estate a
vendor retains is subject to a construction lien.” Midlands Rental
& Mach. v. Christensen Ltd., 252 Neb. at 814, 566 N.W.2d at
121, citing Bohn Mfg. Co. v. Kountze, supra.

[6] Likewise, in this case, Daugherty was the vendor and
record titleholder of the property at the time the liens were
filed. Daugherty’s ownership interest was sufficient to charge
the property with a construction lien, and the Lancasters were
put on notice of the construction liens before closing with
Daugherty. We conclude that the Lancasters’ interest in the
property as potential purchasers does not make them contract-
ing owners. Thus, the Lancasters do not qualify as protected
party contracting owners and cannot limit their liability for the
construction liens of Lincoln Lumber and Kaser under
§ 52-136(5).

PriORITY BETWEEN SECURITY INTERESTS
AND CONSTRUCTION LIENS
NationsBanc contends that the full amount of its deed of trust
has priority over Lincoln Lumber’s construction lien because the
funds for its subsequent security interest were used to pay off
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the construction loan, which had priority over the construction
liens.

[7] Section 52-139 provides the framework for determining
priorities between construction liens as against other claims. In
general, construction liens have priority over adverse claims of
which the contractor is unaware. See § 52-139(1). However,
subsection (4) provides that “[t]o the extent that a subsequent
security interest is given to secure funds used to pay a debt
secured by a security interest having priority over a construction
lien under this section, the subsequent security interest is also
prior to the construction lien.”

In the absence of anything to the contrary, statutory language
is to be given its plain and ordinary meaning; an appellate court
will not resort to interpretation to ascertain the meaning of statu-
tory words which are plain, direct, and unambiguous. Philpot v.
Aguglia, 259 Neb. 573, 611 N.W.2d 93 (2000); Ferguson v.
Union Pacific RR. Co., 258 Neb. 78, 601 N.W.2d 907 (1999).

NationsBanc argues that subsection (4) provides that its sub-
sequent security interest has priority over the construction liens
for the full amount required to pay off a prior construction loan.
However, if the Legislature had intended that a subsequent secu-
rity interest would have priority for the full payoff amount of a
prior construction loan, it would not have limited that priority to
the extent of the prior construction security interest’s priority
over any construction lien.

This reading is consistent with the comments to the Uniform
Simplification of Land Transfers Act, upon which the Nebraska
Construction Lien Act is based. See Action Heating & Air Cond.
v. Petersen, 229 Neb. 796, 429 N.W.2d 1 (1988). “This statutory
subrogation of the latter to the prior interest recognizes that the
lien claimant is not prejudiced by having one creditor substi-
tuted for another so long as the total amount having priority over
his interest is not increased.” Unif. Simplification of Land
Transfers Act § 5-209, comment 1, 14 U.L.A. 339 (1990).

Union Bank, pursuant to its security interest in the construc-
tion loan to Daugherty, could have asserted a first priority lien
against the property to the extent it had made disbursements.
The last disbursement record before the filing of the construc-
tion liens showed that $66,094.69 had been disbursed on
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Daugherty’s construction loan. Therefore, no other contractors
or suppliers would have been prejudiced by giving
NationsBanc’s subsequent deed of trust priority for that same
amount. However, to give NationsBanc priority for the
$9,405.34 paid over and above the construction loan’s priority
does prejudice the interests of those filing construction liens
ahead of the deed of trust.

Therefore, the district court’s determination that
NationsBanc’s deed of trust for $75,500 had priority over the
construction liens only to the extent of the $66,094.69 disburse-
ments was correct with respect to the interests of Kaser. The dis-
trict court erred, however, in coming to this same conclusion as
to the interests of Lincoln Lumber.

Both Kaser and Lincoln Lumber were entitled to the unpaid
part of their contract price under § 52-136(1). Because
Daugherty’s notice of commencement was in effect at the time
they filed their liens, both liens attached on the date the notice
of commencement was filed pursuant to § 52-137(2), and the
claimants therefore had equal priority under § 52-138(1).

[8,9] At trial, however, Lincoln Lumber stipulated on the
record that NationsBanc’s security interest had priority over its
construction lien. The general rule is that parties are bound by
stipulations voluntarily made. Mischke v. Mischke, 253 Neb. 439,
571 N.W.2d 248 (1997). In Nebraska, parties are free to make
stipulations that govern their rights, and such stipulations will be
respected and enforced by courts so long as the agreement is not
contrary to public policy or good morals. Mischke v. Mischke,
supra (concluding estate was bound by stipulation made in ear-
lier trial as to value of rents and profits notwithstanding inter-
vening Nebraska Supreme Court decision determining that estate
was entitled to profits made by appellees on constructive trust
principles); In re Estate of Mithofer, 243 Neb. 722, 502 N.W.2d
454 (1993) (affirming district court’s rejection of party’s request
to withdraw from stipulation made on record that fixed parties’
interests in estate property where court record satisfied statutory
requirement that such agreements be in writing); Kuhlman v.
Platte Valley Irr. Dist., 166 Neb. 493, 89 N.W.2d 768 (1958)
(concluding it was error for district court to dismiss cause of
action for damages for insufficient evidence when parties had
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stipulated on record, with court approval, that issue of damages
would be continued until later date); St. Joseph Dev. Corp. v.
Sequenzia, 7 Neb. App. 759, 766, 585 N.W.2d 511, 516 (1998)
(concluding that judgment debtor had “stipulated away” her right
to assert trial court lacked personal jurisdiction due to insuffi-
cient service—required under Uniform Enforcement of Foreign
Judgments Act—by agreeing at trial that filing of foreign judg-
ment created judgment lien on property in question), overruled
on other grounds, Breeden v. Nebraska Methodist Hosp., 257
Neb. 371, 598 N.W.2d 441 (1999); In re Estate of Watson, 5 Neb.
App. 184, 557 N.W.2d 38 (1996) (giving effect to stipulation that
estate would pay for legal fees up to certain date despite clear
evidence of attorney’s conflict of interest in case that would oth-
erwise prohibit payment of fees). :

Because the stipulation was binding on Lincoln Lumber, it
was error for the district court to determine that NationsBanc’s
security interest had priority over Lincoln Lumber’s construc-
tion lien only to the extent disbursements had been made on the
construction loan. We conclude that pursuant to the parties’ stip-
ulation, NationsBanc’s deed of trust for $75,500 has full prior-
ity over Lincoln Lumber’s construction lien.

[10] The stipulation, however, is not binding on the rights of
Kaser, since Kaser was not a party to a proceeding and did not
assent to the stipulation. See, Torrison v. Overman, 250 Neb.
164, 549 N.W.2d 124 (1996) (concluding collateral estoppel
could not be asserted against insurance company that was not
party to consent judgment); Bryant Heating v. United States
Nat. Bank, 216 Neb. 107, 114, 342 N.W.2d 191, 196 (1983) (dis-
missing appellee’s argument that it was prejudiced by stipula-
tion between other parties when it “was not a party to the stipu-
lation in question and therefore cannot be bound by it”); Walker
v. Collins Construction Co., 121 Neb. 157, 236 N.W. 334 (1931)
(holding subcontractors are not deprived of right to lien by con-
tract stipulation between general contractor and owner unless
they assent to its terms).

Because the stipulation was not binding on Kaser,
" NationsBanc’s subsequent deed of trust has priority over Kaser’s
lien for only $66,094.69, which was the extent that disburse-
ments were made under the original construction loan.
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CONCLUSION

We affirm the district court’s determination that Kaser and
Lincoln Lumber had valid liens that may be enforced against the
Lancasters. The district court correctly found that
NationsBanc’s deed of trust has priority over Kaser for only
$66,094.69, the extent the funds were used to pay for disburse-
ments made under the prior construction security interest. Upon
our de novo review, however, we conclude that the district court
erred in not upholding the stipulation between NationsBanc and
Lincoln Lumber at trial. Therefore, we modify the judgment to
reflect that NationsBanc’s deed of trust has full priority over
Lincoln Lumber’s construction lien.

AFFIRMED AS MODIFIED.

STATE OF NEBRASKA EX REL. AMISUB, Inc.
(SAINT JosEPH HOSPITAL), RELATOR, V.
HoONORABLE JAMES A. BUCKLEY, JUDGE, RETIRED,
DisTtrRIicT CoURT FOR DOUGLAS COUNTY,
NEBRASKA, RESPONDENT.

618 N.W.2d 684

Filed October 27, 2000. No. $-99-1058.

1. Statutes: Presumptions: Legislature: Intent. When construing statutes, a court is
guided by the presumption that the Legislature intended a sensible, rather than an
absurd, result in enacting the statutes.

2. Statutes. As a further aid to statutory interpretation, a court must look to the statutes’
purpose and give to the statutes a reasonable construction which best achieves that
purpose, rather than a construction which would defeat it.

3. Statutes: Legislature: Intent. The components of a series or collection of statutes
pertaining to a certain subject matter may be conjunctively considered and construed
to determine the intent of the Legislature so that different provisions of the act are
consistent, harmonious, and sensible.

4. Mandamus: Words and Phrases. Mandamus is an action at law and is an extraor-
dinary remedy issued to compel performance of a purely ministerial act or duty
imposed by law upon an inferior tribunal, corporation, board, or person, where (1)
the relator has a clear legal right to the relief sought, (2) there is a corresponding clear
duty existing on the part of the respondent to perform the act in question, and (3)
there is no other plain and adequate remedy available in the ordinary course of the
law.
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5. Mandamus. To warrant the issuance of a peremptory writ of mandamus to compel
the performance of a legal duty to act, (1) the duty must be imposed by law, (2) the
duty must still exist at the time the writ is applied for, and (3) the duty must be clear.

6. ___. Mandamus is not available to control judicial discretion and will be issued only
if there is an absolute duty to perform in a specified manner upon the existence of cer-
tain facts.

7. Mandamus: Proof. In a mandamus action, the relator has the burden of proof and
must show clearly and conclusively that it is entitled to the particular thing the relator
asks and that the respondent is legally obligated to act.

8. Mandamus: Supreme Court. The Nebraska Supreme Court will issue a writ of man-
damus upon a proper showing by a relator.

9. Health Care Providers: Pretrial Procedure: Records: Proof. The party claiming the
privilege under Neb. Rev. Stat. §§ 71-2047 and 71-2048 (Reissue 1996) has the bur-
den of proving that its documents are protected documents under one of those statutes.

10. Statutes: Judicial Construction. A statutorily created privilege will be narrowly
construed.

11.  Health Care Providers: Pretrial Procedure: Records. Documents not specifically
requested by a hospital-wide medical staff committee or a hospital-wide utilization
review committee are not subject to the privilege outlined in Neb. Rev. Stat.
§ 71-2047 (Reissue 1996).

12. __:___:__. Matters occurring outside and documents found outside the delibera-
tive process of a hospital-wide medical staff committee or a hospital-wide utilization
review committee are neither proceedings, minutes, records, and reports of the com-
mittees nor communications originating in such committees, and pursuant to Neb.
Rev. Stat. § 71-2048 (Reissue 1996), are not protected from discovery.

13.  Health Care Providers: Records. Pursuant to Neb. Rev. Stat, § 71-2046 et seq.
(Reissue 1996), the proceedings, minutes, records, and reports which are privileged
communications under § 71-2048 are those communications which are part of the
deliberations or communications of a hospital-wide medical staff committee or a hos-
pital-wide utilization review committee or such communications which originate in
such committees, as those committees are defined under § 71-2046 when those com-
mittees are conducting the business authorized under § 71-2046 et seq.

14. Mandamus: Courts. A request for relief first presented in a mandamus action will be
disregarded inasmuch as the district court cannot have failed to perform an act which
was not submitted to it for disposition.

Original action. Peremptory writ denied.

Patrick G. Vipond, Raymond E. Walden, and Kyle Wallor, of
Lamson, Dugan & Murray, for relator.

William J. Brennan, of Fitzgerald, Schorr, Barmettler &
Brennan, P.C., for amicus curiae George R. Collins.

HenDRrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoORMACK, and MILLER-LERMAN, JJ.
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MILLER-LERMAN, J.
I. NATURE OF CASE

AMISUB, Inc., relator, also known as St. Joseph Hospital
(AMISUB or the hospital) sought leave to file this original
action seeking a writ of mandamus compelling the district court
judge for Douglas County, the Honorable Lawrence J. Corrigan,
respondent, since retired, to set aside certain orders compelling
discovery, to quash certain discovery requests, and to enter a
protective order prohibiting the discovery of certain documents
in an action brought against AMISUB by George R. Collins,
conservator of Elizabeth Collins (Elizabeth), a minor. During
the course of these proceedings, Judge Corrigan retired and the
Honorable James A. Buckley appeared and was substituted as
respondent. The respondent is referred to as the “district court”
in this opinion. We granted leave to file this original action.

Primarily at issue in this action is whether the documents in
question are protected from discovery under the peer review
privilege embodied in Neb. Rev. Stat. § 71-2048 (Reissue 1996).
Related Neb. Rev. Stat. §§ 71-2046 and 71-2047 (Reissue 1996)
are also involved in this action. Because we conclude that the
documents at issue in the action are not privileged under
§ 71-2046 et seq., we now deny a peremptory writ of
mandamus.

II. STATEMENT OF FACTS

Following the grant of leave to file this original action, this
court appointed, on October 14, 1999, the Honorable William D.
Blue, a retired district court judge, as special master for the pur-
pose of taking evidence and for making findings of fact. The
factual statement of this case is taken largely from the findings
of fact made by Judge Blue. Additional facts are taken from the
pleadings and various exhibits.

AMISUB is the defendant in the case Collins v. AMISUB
(Saint Joseph Hospital), Inc., docket 963, page 355, currently
pending in Douglas County District Court (the underlying case).
The underlying case was initiated by Collins as the conservator
of Elizabeth to recover for injuries Elizabeth allegedly sustained
when she fell as she was exiting her bed while a patient in the
hospital’s pediatric unit. Elizabeth’s date of birth is April 3, 1978.

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































