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1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order
rendered by a district court in a judicial review pursuant to the Administrative
Procedure Act may be reversed, vacated, or modified by an appellate court for errors
appeanng on the record.

2. __:__:__ . When reviewing an order of a district court under the Administrative
Procedure Act for errors appearing on the record, the inquiry is whether the decision
conforms to the law, is supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable.

3. Judgments: Appeal and Error. In instances where an appellate court is required to
review cases for error appearing on the record, questions of law are nonetheless
reviewed de novo on the record. On a question of law, an appellate court is obligated
to reach a conclusion independent of the determination reached by the court below.

4. Statutes. Interpretation of a statute presents a question of law.

5. __. A statute is open for construction to determine its meaning only when the lan-
guage used requires interpretation or may reasonably be considered ambiguous.

6. Administrative Law. Agency regulations, properly adopted and filed with the
Secretary of State of Nebraska, have the effect of statutory law.

7. Administrative Law: Statutes: Legislature. Although construction of a statute by a
department charged with enforcing it is not controlling, considerable weight will be
given to such a construction, particularly when the Legislature has failed to take any
action to change such an interpretation.

Appeal from the District Court for Lancaster County: STEVEN
D. Burns, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Don Stenberg, Attomey General, and L. Jay Bartel for
appellants.

David A. Domina and James F. Cann, of Domina Law, P.C.,
for appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

CONNOLLY, J.

This case presents the question whether charges for U.S.
postage are a “cost of transportation” subject to Nebraska sales
tax.
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The appellants are the State of Nebraska, the Nebraska
Department of Revenue (Department), and the State Tax
Commissioner (collectively the State). The Department issued a
deficiency assessment against Affiliated Foods Cooperative, Inc.
(Affiliated Foods), for failure to collect sales tax on U.S.
postage. Affiliated Foods used the postage to mail grocery
advertisements to its members’ customers. The State Tax
Commissioner sustained the deficiency assessment. On appeal,
the district court for Lancaster County ordered Affiliated Foods
to pay only a portion of the deficiency assessment. The State
appealed pursuant to Neb. Rev. Stat. § 84-913 (Reissue 1994) of
the Administrative Procedure Act, and Affiliated Foods cross-
appealed. We determine that charges for postage are a cost of
transportation under Neb. Rev. Stat. §§ 77-2702.07(1)(c) and
77-2702.17(1)(c) (Cum. Supp. 1992), and are subject to sales
tax. We affirm in part, and in part reverse and remand with
directions.

BACKGROUND

Affiliated Foods, a grocery wholesaler, is a cooperative
owned by approximately 560 independent grocery retailers
(members). Affiliated Foods acquires and warehouses food and
other items for members to purchase and resell in their retail
stores.

In addition to providing groceries at wholesale, Affiliated
Foods operates a printing department that offers advertising ser-
vices to members. This department puts together and sells
weekly grocery ads for members to use in their businesses. Each
member chooses the number of ads to purchase and the method
by which the ads are distributed. One option is for Affiliated
Foods to mail the ads directly to its members’ customer lists. In
this case, Affiliated Foods prints its bulk mail registration on the
ads, then sorts, bags, and delivers them to the post office.
Members are charged a printing cost for each ad, approximately
3 cents per ad, plus sales tax. There is no charge for the service
of sorting, bagging, or delivering the ads to the post office.
Members are charged for the amount of postage required to mail
the ads, but Affiliated Foods does not collect sales tax on the
price of postage.
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The other distribution option is for Affiliated Foods to deliver
the ads directly to a member’s retail store. In this case, Affiliated
Foods puts the ads on a delivery truck with the member’s food
order. There is a charge for the printing cost of each ad, approx-
imately 3 cents per ad, plus sales tax. There is no charge for
delivery of the ads to the store via delivery truck. Once the ads
reach the store, the member distributes them to its customer list.

In either case, the billing for the ads appears on each individ-
ual member’s weekly statement. Appearing on the statement is a
charge for the ads and a separate charge for postage if the ad is
distributed directly to a member’s customer list. Sales tax is
applied to the charge for the ads, but not for the postage.

The Department audited Affiliated Foods for the period of
time between March 1, 1990, and February 28, 1993. A defi-
ciency assessment was issued for sales tax on the postage charges
paid to Affiliated Foods by its members who selected distribution
of ads directly to their customer lists. The Department deter-
mined that the postage charges were part of the sales price and/or
gross receipts of the ads under §§ 77-2702.17 and 77-2702.07.
On the basis of this determination, the Department asserted that
the postage charges were subject to sales tax.

Affiliated Foods protested the deficiency assessment, and the
Tax Commissioner concluded that the assessment was proper
and ordered payment. Affiliated Foods appealed the Tax
Commissioner’s decision to the district court under the
Administrative Procedure Act. Upon a de novo review of the
record made before the Tax Commissioner, the district court
reversed in part and affirmed in part. It ordered Affiliated Foods
to pay the portion of the deficiency assessment that accrued after
January 24, 1993, the effective date of the revised Nebraska
Sales and Use Tax Regulation 1-079, 316 Neb. Admin. Code, ch.
1, § 079 (1994). The district court determined that it would be
inequitable to enforce the deficiency assessment for the entire
audit period because Affiliated Foods had little warning that
postage was taxable prior to passage of the 1993 regulation.

The State has appealed the district court’s order reversing the
deficiency assessment prior to January 24, 1993. Affiliated
Foods has cross-appealed the district court’s order upholding the
deficiency assessment after January 24.
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ASSIGNMENTS OF ERROR

The State contends that the district court erred in (1) finding
that the deficiency assessment was invalid for the period of time
prior to the effective date of the revised regulation 1-079 and (2)
failing to uphold the deficiency assessment for the entire assess-
ment period when postage charges are a cost of transportation
subject to sales tax under §§ 77-2702.17 and 77-2702.07.

On cross-appeal, Affiliated Foods contends that the district
court erred in finding that (1) postage charges constitute a tax-
able cost of transportation under the definitions of gross receipts
and sales price found in §§ 77-2702.07(1)(c) and
77-2702.17(1)(c) and (2) Affiliated Foods is liable for sales tax
on postage charges incurred after the effective date of the
revised regulation 1-079.

STANDARD OF REVIEW

[1] A judgment or final order rendered by a district court in a
judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. Lackawanna Leather Co. v.
Nebraska Dept. of Revenue, ante p. 100, 608 N.W.2d 177 (2000).

[2] When reviewing an order of a district court under the
Administrative Procedure Act for errors appearing on the
record, the inquiry is whether the decision conforms to the law,
is supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable. Id.

[3] In instances where an appellate court is required to review
cases for error appearing on the record, questions of law are
nonetheless reviewed de novo on the record. On a question of
law, an appellate court is obligated to reach a conclusion inde-
pendent of the determination reached by the court below. Id.

ANALYSIS
The audit period for sales and use taxes for Affiliated Foods
ran from March 1, 1990, to February 28, 1993. During that
period, there were minor substantive changes to the language of
the relevant statutory provisions, as well as changes to the
statute’s numbering scheme. These changes, however, do not
have a material impact on the outcome of this appeal. For the
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sake of clarity, therefore, we will refer to the statutory provi-
sions as they existed in 1993, the end of the audit period.

[4] Whether Affiliated Foods is liable for sales tax on postage
charges depends on the meaning of the term “cost of transporta-
tion,” found in the statutory definitions of gross receipts and
sales price. See Neb. Rev. Stat. § 77-2703 (Cum. Supp. 1992).
Interpretation of a statute presents a question of law. In re
Interest of Joshua M. et al., 256 Neb. 596, 591 N.W.2d 557
(1999). Under § 77-2703(1), sales tax is imposed upon the gross
receipts from all sales of tangible personal property sold at retail
in this state. Gross receipts, in turn, are determined according to
the total amount of the sale price of the retail sales of retailers.
§ 77-2702.07(1). The gross receipts, § 77-2702.07, and sales
price, § 77-2702.17, both include the cost of transportation of
the property sold. If postage charges are a cost of transportation,
then postage is included in the sales price and gross receipts.
Thus, Affiliated Foods is liable for sales tax on postage if it is a
cost of transportation.

POSTAGE CHARGES AS COST OF TRANSPORTATION

[5] The term “cost of transportation” is not defined in chapter
71, entitled “Revenue and Taxation,” of the Nebraska Revised
Statutes. A statute is open for construction to determine its
meaning only when the language used requires interpretation or
may reasonably be considered ambiguous. Neb. Account. & Disc.
v. Citizens for Resp. Judges, 256 Neb. 95, 588 N.W.2d 807
(1999). The term “cost of transportation” is ambiguous. On its
face, it neither includes nor excludes postage charges. Therefore,
we shall construe the term “cost of transportation,” as used in
§ 77-2702.07(1)(c) (gross receipts) and § 77-2702.17(1)(c)
(sales price), to determine whether it includes postage
charges.

Section 77-2702.07 provides the following definition for
gross receipts:

(1) Gross receipts shall mean the total amount of the
sale or lease or rental price, as the case may be, of the
retail sales of retailers valued in money whether received
in money or otherwise, without any deduction on account
of any of the following:
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(c) The cost of transportation of the tangible personal
property prior to its sale to the purchaser.

(Emphasis supplied.) The definition for sales price, found at
§ 77-2702.17, provides:

(1) Sales price shall mean the total amount for which
tangible personal property is sold valued in money whether
paid in money or otherwise, without any deduction on
account of:

(c) The cost of transportation of the tangible personal
property. The total amount for which tangible personal
property is sold shall include any services which are a part
of the sale and any amount for which credit is given to the
purchaser by the seller.

(Emphasis supplied.) Under these statutory definitions, trans-
portation costs are taxable as gross receipts when the trans-
portation of the tangible personal property occurs prior to the
retail sale. There is no reference to transportation costs when the
transportation occurs after the retail sale. A 1985 amendment to
the Nebraska Revenue Act of 1967, however, dictates the treat-
ment of costs for transportation after a retail sale. See 1985 Neb.
Laws, L.B. 715.

Before 1985, Neb. Rev. Stat. § 77-2702 (Cum. Supp. 1984)
contained specific exclusions for the cost of transportation of
tangible personal property after a retail sale. In addition to the
language cited above, the definition for gross receipts went on
to provide: “Gross receipts does not include any of the follow-
ing: . . . (vii) Charges for transportation of tangible personal
property after sale.” § 77-2702(4)(d)(vii). The definition of sales
price contained sirnilar language: “Sales price does not include
any of the following: . . . (vii) Charges for transportation of tan-
gible personal property after sale” § 77-2702(15)(b)(vii). In
general terms, this meant that transportation costs were
excluded from the sales price and gross receipts if transportation
of the property occurred after the retail sale. These exclusions
were deleted in 1985. See 1985 Neb. Laws, L.B. 715.

The 1985 amendment indicates the Legislature’s intent to
expand the reach of the sales and use tax. Since 1985, all trans-
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portation costs have gone into the calculation of gross receipts.
The expansive nature of the 1985 amendment aids our interpre-
tation of §§ 77-2702.07(1)(c) and 77-2702.17(1)(c); we shall
read the term “cost of transportation” as broadly as possible so
as to achieve the purpose of the sales and use tax provisions as
amended in 1985. See Southeast Rur. Vol. Fire Dept. v. Neb.
Dept. of Rev., 251 Neb. 852, 864, 560 N.W.2d 436, 444 (1997)
(“when a challenged statute is susceptible of more than one rea-
sonable construction, a court uses the construction that will
achieve the purposes of the statute and preserve the statute’s
validity”).

[6] In addition, Nebraska Sales and Use Tax Regulation 1-079
is instructive in our analysis of whether postage is a cost of
transportation. Regulation 1-079 was adopted by the
Department under its authority to adopt regulations implement-
ing the sales and use tax statutes. Agency regulations, properly
adopted and filed with the Secretary of State of Nebraska, have
the effect of statutory law. Lackawanna Leather Co. v. Nebraska
Dept. of Revenue, ante p. 100, 608 N.W.2d 177 (2000). We are
mindful of the fact that the revised regulation 1-079 did not
come into effect until January 24, 1993. The outcome of this
appeal, however, turns on our interpretation of
§§ 77-2702.07(1)(c) and 77-2702.17(1)(c), not on the validity of
regulation 1-079. Therefore, we will consider the regulation
only as a guide to our interpretation of §§ 77-2702.07(1)(c) and
77-2702.17(1)(c).

[7] Regulation 1-079, 316 Neb. Admin. Code, ch. 1, § 079
(1994), which interprets § 77-2702.07 (gross receipts) and
§ 77-2702.17 (sales price), provides:

079.01 Charges for delivery, freight, postage, shipping,
or transportation of an item are taxable whenever the item
is taxable and the charges for delivery are paid to the
retailer of the item.

079.02 Charges for delivery, freight, postage, shipping,
or transportation that are paid to a person other than the
retailer are exempt. '

(Emphasis supplied.) From this regulation, it is clear that the
State interprets the definitions of gross receipts and sales price
to include postage as a cost of transportation. Although con-
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struction of a statute by a department charged with enforcing it
is not controlling, considerable weight will be given to such a
construction, particularly when the Legislature has failed to take
any action to change such an interpretation. Metropolitan
Utilities Dist. v. Balka, 252 Neb. 172, 560 N.W.2d 795 (1997).

In light of regulation 1-079 and the expansive nature of the
1985 amendments to § 77-2702, we conclude that postage is
included in the gross receipts and sales price as a cost of trans-
portation under §§ 77-2702.07(1)(c) and 77-2702.17(1)(c).
Therefore, Affiliated Foods is liable for sales tax on the postage
used to mail advertising flyers to its members’ customers.

PERIOD OF LIABILITY

The district court ordered Affiliated Foods to pay the defi-
ciency assessment from January 24, 1993, through the end of the
audit period. The district court reasoned that regulation 1-079,
effective January 24, was Affiliated Foods’ first reasonable notice
regarding sales tax on postage charges. Therefore, it reversed the
deficiency assessment for the period before January 24.

We conclude that the district court erred in reversing the defi-
ciency assessment for the audit period prior to January 24, 1993.
Affiliated Foods is liable for sales tax on postage charges under
§§ 77-2702.07(1)(c) and 77-2702.17(1)(c). These provisions
have not materially changed since 1985. These statutory provi-
sions were sufficient notice to Affiliated Foods that sales tax was
due on postage. Therefore, we conclude that the deficiency
assessment is valid for the entire audit period, from March 1,
1990, to February 28, 1993.

REIMBURSEMENT FOR POSTAGE CHARGES

Affiliated Foods argues that the district court erroneously
found that the postage charges incurred in mailing the adver-
tisements to the members’ customers were part of the purchase
price for the advertising materials. In essence, Affiliated Foods
argues that it was simply reimbursed for the cost of postage
which it passed through to members who had the ads mailed
directly to their customers by Affiliated Foods.

Affiliated Foods’ argument on this subject involves a question
of fact. Therefore, we review the district court’s order for errors
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appearing on the record. The district court upheld the deficiency
assessment for the period after January 24, 1993. Implicit in its
holding is the factual determination that Affiliated Foods mailed
the advertisements to its members’ customers as part of the retail
sale of the advertisements.

We conclude that there is competent evidence to support the
district court’s factual finding on this issue. First, the Affiliated
Foods policies and programs handbook states that “[a]n agree-
ment form is required for retailers who wish to participate in
[Affiliated Foods’] weekly ad group.” The agreement form
allows each member to choose, in writing, the method by which
Affiliated Foods is to distribute the ads. If a member chooses to
have Affiliated Foods apply its bulk mail registration to the ads
and mail them directly to the member’s customer list, the
postage charge appears on the member’s weekly billing state-
ment. This evidence is competent to support the district court’s
finding that the ads were mailed as part of their retail sale. Thus,
Affiliated Foods’ argument on this point is without merit.

U.S. POSTAGE AS NONTAXABLE FEDERAL TAX

Affiliated Foods also argues that postage is not included as a
cost of transportation under Nebraska statutory law because the
nature of the U.S. Post Office prevents the Department from
assessing sales tax on postage. Essentially, Affiliated Foods
argues that the State does not have the authority to tax postage
because postage itself is a type of federal tax. This argument is
without merit because the district court correctly found that
Affiliated Foods mailed the advertisements as part of its retail
sale. The postage was used to deliver property sold at retail; the
tax was imposed upon the gross receipts of the retail sale, not on
the postage itself. :

PLEDGER V. SIMPSON PRESS, INC., DISTINGUISHED
Finally, Affiliated Foods cites a decision by the Arkansas
Supreme Court in which it determined that postage charges were
not part of the sales price of advertising brochures. See Pledger
v. Simpson Press, Inc., 304 Ark. 274, 801 S.W.2d 44 (1990). In
Simpson Press, Inc., the defendant-appellee, Simpson Press,
printed advertising brochures for direct mail advertisers. Upon a
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customer’s request, Simpson Press would use its bulk mail per-
mit to purchase the necessary postage and mail the brochures.
- Under this arrangement, Simpson Press would first collect the
estimated cost of the postage from the customer, then later make
an adjustment to the customer’s account if necessary. Simpson
Press charged sales tax on the advertising brochures, but not on
the postage charges. The Arkansas Department of Finance and
Administration performed an audit of Simpson Press and
assessed a sales tax on the postage charges.

The Arkansas Supreme Court held that Simpson Press’
postage and mailing service should not be included as a part of
the sale of the advertising brochures for two reasons. First, the
Arkansas court determined that Simpson Press was merely act-
ing as its customers’ agent by providing a postage and mailing
service. The Arkansas court reasoned that tax could not be col-
lected from Simpson Press because it merely offered a service
for its customers’ convenience. Under Arkansas statutory law, a
sale shall not include the furnishing or rendering of services,
except as provided, and neither postage nor mailing is a service
provided for in the Arkansas statutes. See, currently, Ark. Code
Ann. § 26-52-103(a)(3)(E) (Michie 1997 & Supp. 1999). We are
not persuaded by this rationale because the Nebraska statutes
-provide that “[t]he total amount for which tangible personal
property is sold shall include any services which are a part of
- the sale . . ..” (Emphasis supplied.) § 77-2702.17(1)(c).

The second basis for the Arkansas Supreme Court’s holding
is also inapplicable under Nebraska statutory law. The
Arkansas court stated that “[i]n determining whether trans-
portation charges incurred in delivering goods to a buyer are
subject to taxes, the factor having the most bearing is the pas-
sage of title to the goods from seller to buyer.” (Emphasis sup-
plied.) Pledger v. Simpson Press, Inc., 304 Ark. at 277, 801
S.W.2d at 45-46. As discussed, the 1985 amendments to
Nebraska’s sales and use tax provisions eliminated the distinc-
tion between transportation charges incurred before the sale
versus transportation charges incurred after the sale. See 1985
Neb. Laws, L.B. 715.

Simpson Press, Inc., does not add persuasive authority to
Affiliated Foods’ argument. When the cost of transportation is
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paid directly to Affiliated Foods, it is taxable. See
§§ 77-2702.07(1)(c) and 77-2702.17(1)(c).

CONCLUSION
Because the members paid Affiliated Foods for the postage

on the ads, the postage charges were taxable. Postage is a cost
of transportation. The cost of transportation is included in the
gross receipts upon which sales tax is imposed. See
§§ 77-2702.07(1)(c) and 77-2702.17(1)(c). Therefore, the defi-
ciency assessment was properly imposed upon Affiliated Foods
for the entire audit period. We affirm in part, and in part reverse
and remand with directions to enter an order upholding the defi-
ciency assessment for the entire statutory period.

AFFIRMED IN PART, AND IN PART REVERSED

AND REMANDED WITH DIRECTIONS.

W. PATRICK DUNN, APPELLEE, V. HAL DAUB, INDIVIDUALLY
AND IN HIS OFFICIAL CAPACITY AS MAYOR OF THE
cITY OF OMAHA, ET AL., APPELLANTS.
611 N.W.2d 97

Filed May 26, 2000. No. S-99-017.

1. Declaratory Judgments: Appeal and Error. In an appeal from a declaratory judg-
ment, an appellate court, regarding questions of law, has an obligation to reach its
conclusion independent from the conclusion reached by the trial court.

2. Declaratory Judgments: Parties. The statute authorizing declaratory judgments is
applicable only where all interested and necessary persons are made parties to the
proceeding:

3. Parties: Words and Phrases. A necessary or indispensable party is one who has an
interest in the controversy to an extent that such party’s absence from the proceedings
prevents a court from making a final determination concerning the controversy with-
out affecting such party’s interest.

4. Declaratory Judgments: Courts: Jurisdiction: Parties: Waiver. The presence of
necessary parties in declaratory judgment actions is jurisdictional and cannot be
waived, and if such persons are not made parties, then the district court has no juris-
diction to determine the controversy.

5. Declaratory Judgments: Ordinances: Jurisdiction: Parties: Appeal and Error.
The participation of a statutorily mandated necessary party in a declaratory judgment
action involving the validity of a city ordinance is a jurisdictional requirement, and
the failure to include such party requires vacation of a district court’s judgment in the
action.
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Appeal from the District Court for Douglas County: Mary G.
LIKES, Judge. Vacated and dismissed.

Paul D. Kratz, Omaha City Attorney, Wendy E. Hahn, and
Michelle Peters for appellants.

John E. Corrigan and John P. Fahey, of the Law Office of
John P. Fahey, P.C., for appellee.

HEeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Hal Daub, Tom Graeve, and William Johnson appeal the
December 22, 1998, order of the district court for Douglas
County granting W. Patrick Dunn injunctive and declaratory
relief. Because the city of Omaha, a statutorily necessary party,
was not named as a party, we vacate the decision of the district
court and dismiss the appeal.

STATEMENT OF FACTS

On December 2, 1998, Dunn filed a verified petition for
declaratory judgment and application for injunctive relief.
Named as defendants in the petition were Daub, individually
and in his official capacity as mayor of the city of Omaha;
Graeve; and Johnson (appellants). The city of Omaha was not
named and did not become a party to the action.

In the petition, Dunn alleged, inter alia, the following: that he
was a taxpayer, resident, registered voter, and citizen of the city
of Omaha, Douglas County, Nebraska; that Daub was the mayor
of Omaha and that both Graeve and Johnson were employed by
the Omaha fire division, Graeve as the fire chief and Johnson as
an assistant fire chief; that at the time of filing the petition,
Johnson was 61 years of age and that his 62d birthday would
occur on December 26, 1998; that pursuant to Omaha Mun.
Code, ch. 23, art. III, § 23-309 (1996) (the ordinance), fire divi-
sion employees must retire upon reaching 62 years of age,
unless a request is submitted not less than 30 days prior to the
contemplated date of retirement by the chief of the fire division
for an extension of the employee’s service; that no such request
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for an extension of Johnson’s service was submitted and that it
could not be submitted at the time of filing the petition because
the 30-day time limit had passed; that contrary to the provisions
of the ordinance, Daub instituted an evaluation procedure
involving Johnson, along with other fire division employees, to
determine which of these employees would be demoted or laid
off effective December 31, 1998, due to 1999 budget con-
straints; that the continued employment of Johnson in violation
of the ordinance constituted an unlawful and unauthorized
expenditure of public funds; and that as a taxpayer and resident
of the city of Omaha, Dunn was entitled to enjoy the benefits of
city ordinances and to have those ordinances enforced. Dunn
claimed his rights were violated due to appellants’ conduct of
continuing Johnson in employment beyond his 62d birthday. For
Dunn’s relief, he sought a declaratory judgment that the ordi-
nance was valid and enforceable, a temporary injunction enjoin-
ing appellants from taking any action to retain Johnson in
employment in violation of the ordinance, and a permanent
injunction retiring Johnson from employment. No written oppo-
sition to the petition appears in the record.

On December 11, 1998, Dunn’s petition came on for eviden-
tiary hearing before the district court. Appellants appeared at the
hearing and orally opposed the petition, arguing that Dunn did
not have standing to bring the action. With respect to the merits,
appellants argued that the ordinance was unenforceable because
it violated state laws against age discrimination in employment.

At the hearing, Dunn offered into evidence, without objec-
tion, a certified copy of the ordinance. Appellants introduced no
evidence. Counsel for all parties agreed at the hearing to stipu-
late that the ordinance existed, that Johnson was one of the
defendants to the action, and that he would be 62 years of age
on December 26, 1998.

On December 22, 1998, the district court entered its written
order in which it found that Dunn “ha[d] an interest in the sub-
ject matter of the lawsuit” and concluded that Dunn had stand-
ing. The court further considered the validity of the ordinance
and concluded that the ordinance was “valid and enforceable”
and that judgment should be entered on the merits in favor of
Dunn. This appeal followed.
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ASSIGNMENTS OF ERROR

Appellants have assigned two errors. Appellants claim the -

district court erred (1) in concluding that Dunn had standing to

bring the action and (2) in concluding that the ordinance was
valid and enforceable.

STANDARD OF REVIEW
[1] In an appeal from a declaratory judgment, an appellate
court, regarding questions of law, has an obligation to reach its
conclusion independent from the conclusion reached by the trial
court. Heinold v. Siecke, 257 Neb. 413, 598 N.W.2d 58 (1999).

ANALYSIS

Dunn filed the instant case seeking declaratory and injunctive
relief. Dunn sought a declaration by the district court that appel-
lants were required to comply with a valid ordinance, the
enforcement of which would cause the city of Omaha to retire
Johnson from employment at age 62 in accordance with the pro-
visions of the ordinance. The injunctive relief sought by Dunn,
namely a temporary and a permanent order restraining appel-
lants from continuing Johnson in employment, was dependent
upon the declaratory relief Dunn requested.

Following the hearing of December 11, 1998, on December
22, the district court concluded that Dunn had standing and
that the ordinance was “valid and enforceable,” and granted
Dunn declaratory and injunctive relief. Appellants then
appealed, assigning as errors the district court’s determinations
that Dunn had standing and that the ordinance was valid and
enforceable.

In reviewing the record, we note a procedural omission on the
part of Dunn which obviates the need to address the assigned
errors. In particular, we note that it is clear from the record
before us that the city of Omaha, a statutorily necessary party,
was not made a party to Dunn’s declaratory judgment action.

Neb. Rev. Stat. § 25-21,159 (Cum. Supp. 1998) provides:

When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would
be affected by the declaration, and no declaration shall
prejudice the rights of persons not parties to the proceed-
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ing. In any proceeding which involves the validity of a
municipal ordinance . . . such municipality shall be made a
party, and shall be entitled to be heard.

[2,3] This court has repeatedly considered § 25-21,159. In
Concerned Citizens v. Department of Environ. Contr., 244 Neb.
152, 159, 505 N.W.2d 654, 660 (1993), we observed that “[t]his
court has held on numerous occasions that the statute authoriz-
ing declaratory judgments is applicable only where all interested
and necessary persons are made parties to the proceeding.” See,
Taylor Oil Co. v. Retikis, 254 Neb. 275, 575 N.W.2d 870 (1998);
Hoiengs v. County of Adams, 245 Neb. 877, 516 N.W.2d 223
(1994); Redick v. Peony Park, 151 Neb. 442, 37 N.W.2d 801
(1949). We have defined a necessary or indispensable party as
“one who has an interest in the controversy to an extent that
such party’s absence from the proceedings prevents the court
from making a final determination concerning the controversy
without affecting such party’s interest.” Taylor Oil Co., 254 Neb.
at 280, 575 N.W.2d at 873. See, also, Concerned Citizens v.
Department of Environ. Contr., supra.

[4] In considering the impact of the failure to join a necessary
party under § 25-21,159, we have stated that “ ‘[t]he presence of
necessary parties [in declaratory judgment actions] is jurisdic-
tional and cannot be waived, and if such persons are not made
parties then the district court has no jurisdiction to determine the
controversy.”” Taylor Oil Co., 254 Neb. at 280, 575 N.W.2d at
873, quoting SID No. 57 v. City of Elkhorn, 248 Neb. 486, 536
N.W.2d 56 (1995). See, also, Concerned Citizens v. Department
of Environ. Contr., supra; Shepoka v. Knopik, 197 Neb. 651, 250
N.W.2d 619 (1977); Redick v. Peony Park, supra.

Dunn sought a declaratory judgment that the ordinance was
valid and enforceable and that appellants’ actions in retaining
Johnson in employment violated the ordinance. Appellants
orally opposed Dunn’s petition, arguing the ordinance violated
state law and, therefore, was unenforceable. The district court
entered an order which concluded that the ordinance was “valid
and enforceable.” It is apparent that the instant action
“involve[d] the validity of a municipal ordinance,” under
§ 25-21,159, and that pursuant to this statute, the city of Omaha
should have been a party to the action.
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The absence of a statutorily mandated necessary party pre-
vents a court from finally deciding a controversy. The city of
Omaha’s participation in the action is a jurisdictional require-
ment, and Dunn’s failure to include the city of Omaha, which
was a statutorily necessary party, mandates that we vacate the
district court’s judgment and dismiss the appeal.

CONCLUSION

[5] Dunn failed to comply with the jurisdictional prerequi-
sites of § 25-21,159, which required Dunn to include the city of
Omabha as a statutorily necessary party in a declaratory judg-
ment action involving the validity of a city ordinance.
Accordingly, the judgment of the district court is vacated, and
the appeal is dismissed.

VACATED AND DISMISSED.

KENNETH GALE REINSCH, APPELLANT AND CROSS-APPELLEE,
V. AVA IRENE REINSCH, APPELLEE AND CROSS-APPELLANT.
611 N.W.2d 86

Filed May 26, 2000. No. $-99-137.

1. Modification of Decree: Appeal and Error. Modification of a dissolution decree is
a matter entrusted to the discretion of the trial court, whose order is reviewed de novo
on the record, and which will be affirmed absent an abuse of discretion by the trial
court.

2. Child Support. Child support orders are always subject to review and modification.

3. Divorce: Property Settlement Agreements. If the terms of a property settlement
agreement with respect to real and personal property and maintenance are not found
unconscionable, the agreement is binding upon the dissolution court and the initial
decree must carry such agreement into effect.

4. Modification of Decree: Child Support: Proof. A party seeking to modify a child
support order must show a material change in circumstances which has occurred sub-
sequent to the entry of the original decree or a previous modification and was not con-
templated when the decree was entered.

5. Judgments: Appeal and Error. Upon further review from a judgment of the Court
of Appeals, the Supreme Court will not reverse a judgment which it deems to be cor-
rect merely because it may disagree with the reasoning employed by the Court of
Appeals.

6. Modification of Decree: Child Support: Rules of the Supreme Court. The adop-
tion of the Nebraska Child Support Guidelines effective October 1, 1987, constituted
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a material change of circumstances sufficient to justify consideration of proposed
modification of child support orders entered before that date.

7. Modification of Decree: Child Support. Once a material change of circumstances
has been demonstrated with respect to the amount of child support, the district court
is not required to find a separate material change of circumstances specifically relat-
ing to duration in order to modify both the amount and duration of a child support
obligation.

8. Divorce: Child Support: Public Policy. The public policy of this state provides that
parents have a duty to support their minor children until they reach majority or are
emancipated, and a parent is not relieved of this duty by virtue of divorce.

9. Modification of Decree: Child Support: Statutes. The enactment of Neb. Rev. Stat.
§ 42-371.01 (Reissue 1998) in 1997 delineating the circumstances for terminating
child support obligations is not tantamount to a material change in circumstances jus-
tifying modification of a child support award.

Petition for further review from the Nebraska Court of
Appeals, IrwiN, Chief Judge, and SievERs and CARLSON, Judges,
on appeal thereto from the District Court for Seward County,
ALAN G. GLEsS, Judge. Judgment of Court of Appeals affirmed.

David L. Kimble for appellant.

Kathy Pate Knickrehm, and David B. Downing, of Downing,
Alexander, Wood & Ilg, for appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

On February 24, 1998, Ava Irene Reinsch filed a petition to
modify upward and extend the termination date of child support
being paid by Kenneth Gale Reinsch for the parties’ son, Eric
Reinsch. The divorce decree entered May 5, 1986, provided, inter
alia, that custody was awarded to Ava and that Kenneth was to pay
$200 per month child support until Eric reached the age of 18. On
January 19, 1999, the district court for Seward County issued an
order in which it found a material change in circumstances and
increased Kenneth’s monthly support obligation, extended the ter-
mination of Kenneth’s obligation until Eric’s 19th birthday, and
awarded Ava attorney fees. Kenneth appealed the modification of
the age 18 provision and the award of attorney fees to the
Nebraska Court of Appeals, and Ava cross-appealed the district
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court’s failure to make the increase retroactive to the date she filed
her application to modify on February 24, 1998.

The Court of Appeals rejected Kenneth’s assignments of error
but found merit in Ava’s cross-appeal and ordered that the
increased child support obligation be applied retroactively to
March 1, 1998, the first date on which child support was due
after Ava filed her petition to modify. Reinsch v. Reinsch, 8 Neb.
App. 852, 602 N.W.2d 261 (1999). The Court of Appeals
affirmed the district court’s order as modified. Id.

Kenneth petitioned for further review, assigning as his sole
error that the Court of Appeals erred in affirming the district
court’s order extending his child support obligation until Eric’s
19th birthday. We granted Kenneth’s petition for further review.
For the reasons recited below, we affirm the judgment of the
Court of Appeals.

STATEMENT OF FACTS

Kenneth and Ava were married on April 20, 1974. They have
one child, Eric, born November 6, 1981. The parties’ marriage
was dissolved on May 5, 1986. The decree of dissolution incor-
porated verbatim the parties’ property settlement agreement
(agreement) dated February 19, 1986. The agreement provided
that Ava would have custody of Eric and that Kenneth would pay
$200 per month in child support “until the child reaches the age
of 18, dies, marries, or becomes emancipated.” Ava was not rep-
resented by separate counsel. The trial court in the dissolution
action found the agreement to be fair, reasonable, and not
unconscionable.

Ava filed a petition to modify the decree on February 24,
1998. Trial was held on November 24. After trial, the district
court ordered that Kenneth’s support obligation be increased to
$683 per month and that Kenneth’s obligation be extended until
Eric reached the age of 19. The court ordered the increased pay-
ments to start on January 1, 1999, rather than ordering that the
increase be applied retroactively.

Kenneth appealed to the Court of Appeals, assigning as error
the district court’s (1) extension of his obligation by 1 year; (2)
not allowing him to take an income tax deduction for Eric after
increasing the support obligation; (3) setting aside the property
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settlement agreement and decree without a finding that the
agreement was procured by fraud or was unfair and uncon-
scionable; and (4) awarding attorney fees to Ava. Ava cross-
appealed the district court’s failure to make the increase in child
support retroactive to the date she filed her petition to modify.

The Court of Appeals rejected Kenneth’s assignments of error
but found merit in Ava’s cross-appeal. In its decision, the Court
of Appeals held that the enactment of Neb. Rev. Stat.
§ 42-371.01 (Reissue 1998) was a material change of circum-
stances justifying modification of the duration of the child sup-
port award. Reinsch v. Reinsch, supra. The Court of Appeals fur-
ther determined that the district court should have made the
increase in child support retroactive to March 1, 1998, the first
date on which child support was due after Ava filed her petition
to modify. Id. The Court of Appeals affirmed the district court’s
order as modified. Id.

Kenneth petitioned for further review. Kenneth’s petition was
limited to the claim that the Court of Appeals erroneously
extended his child support obligation until Eric’s 19th birthday.
We granted Kenneth’s petition for further review.

ASSIGNMENT OF ERROR
Upon further review, Kenneth asserts the Court of Appeals
erred in affirming the district court’s order which set aside the
property settlement agreement and decree without a finding that
the agreement was procured by fraud or was unfair or uncon-
scionable and extended Kenneth’s child support obligation by 1
year.

STANDARD OF REVIEW
[1] Modification of a dissolution decree is a matter entrusted
to the discretion of the trial court, whose order is reviewed de
novo on the record, and which will be affirmed absent an abuse
of discretion by the trial court. Elsome v. Elsome, 257 Neb. 889,
601 N.W.2d 537 (1999).

ANALYSIS

Standard for Modification of Child Support Order.
We first address Kenneth’s argument, properly rejected by the
Court of Appeals, that the district court erred in setting aside the
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parties’ property settlement agreement with respect to child sup-
port without a finding that such agreement was procured by
fraud or was unconscionable. Kenneth misstates the standards
applicable to this case. The present action is one for a modifica-
tion of a child support order, which order is subject to a material
change of circumstances analysis and is always subject to
review and modification, whereas the standards upon which
Kenneth relies relate variously to real and personal property and
maintenance. Kenneth’s first argument on further review is
unavailing.

Kenneth relies on Neb. Rev. Stat. § 42-366 (Reissue 1998),
and the cases Prochazka v. Prochazka, 198 Neb. 525, 253
N.W.2d 407 (1977), and Klabunde v. Klabunde, 194 Neb. 681,
234 N.W.2d 837 (1975), in support of his argument that the dis-
trict court and the Court of Appeals should have analyzed the
change of age provision under a fraud or unconscionable analy-
sis. Kenneth’s reliance is misplaced.

[2] Section 42-366 provides that the parties to a dissolution of
marriage may enter into a written property settlement agreement
containing provisions for, among other things, the support and
custody of minor children. § 42-366(1). The statute specifically
provides that “the terms of the agreement, except terms provid-
ing for the support and custody of minor children, shall be bind-
ing upon the court unless it finds . . . that the agreement is
unconscionable.” (Emphasis supplied.) § 42-366(2). We further
note that child support orders are always subject to review and
modification. Shomaker v. Shomaker, 183 Neb. 609, 163 N.W.2d
102 (1968). See, also, Hoover v. Hoover, 2 Neb. App. 239, 508
N.W.2d 316 (1993).

(3] In applying § 42-366, we have held that if the terms of a
property settlement agreement with respect to real and personal
property and maintenance are not found unconscionable, the
agreement is binding upon the dissolution court and the initial
decree must carry such agreement into effect. Prochazka v.
Prochazka, supra. See, also, Smith v. Ganz, 219 Neb. 432, 363
N.W.2d 526 (198S); Dobesh v. Dobesh, 216 Neb. 196, 342
N.W.2d 669 (1984); § 42-366(4). We have also held that where
a party to a divorce action voluntarily executes a property set-
tlement agreement which is approved by the dissolution court
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and incorporated into a divorce decree from which no appeal is
taken, provisions dealing with division of real and personal
property, division of pension benefits, and division of stock will
not thereafter be vacated or modified in the absence of fraud or
gross inequity. Klabunde v. Klabunde, supra. See, also, Hoshor
v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 (1998); Pascale v.
Pascale, 229 Neb. 49, 424 N.wW.2d 890 (1988); Colson v.
Colson, 215 Neb. 452, 339 N.W.2d 280 (1983).

[4] Notwithstanding Kenneth’s argument to the contrary, nei-
ther the “unconscionable” standard nor the “fraud or gross
inequity” standard as utilized in the cases referred to above are
applicable to this action involving modification of child support.
Instead, we have consistently held that a party seeking to mod-
ify a child support order must show a material change in cir-
cumstances which has occurred subsequent to the entry of the
original decree or a previous modification and was not contem-
plated when the decree was entered. Rhoades v. Rhoades, 258
Neb. 721, 605 N.W.2d 454 (2000). Kenneth’s first argument is
without merit, and the Court of Appeals did not err in rejecting
his argument.

Extension of Child Support Obligation.

[5] Kenneth assigns as error the Court of Appeals’ affirmance
of the district court’s order extending his child support obliga-
tion. Although we disagree with the Court of Appeals’ reasoning,
we conclude that the Court of Appeals did not err in affirming the
district court’s order extending Kenneth’s child support to age 19
and accordingly, affirm the decision of the Court of Appeals.
Corcoran v. Lovercheck, 256 Neb. 936, 943-44, 594 N.W.2d 615,
621 (1999) (noting that “upon further review from a judgment of
the Court of Appeals, this court will not reverse a judgment
which we deem to be correct merely because we may disagree
with the reasoning employed by the Court of Appeals”).

The district court’s order was a modification of a child sup-
port order, and as discussed above, a party seeking to modify a
.child support order must show a material change in circum-
stances. Rhoades v. Rhoades, supra. Thus, Ava was required to
show a material change in circumstances which justified modi-
fying the child support order.
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With respect to the requested increase in the amount of child
support, Ava alleged in her petition to modify that the material
changes in circumstances warranting modification of the decree
were (1) that Kenneth was “making significantly more income”
and Ava was “making more income” than at the time of the
decree of May 5, 1986, and (2) that subsequent to the decree, the
Nebraska Supreme Court had adopted the Nebraska Child
Support Guidelines and that application of such guidelines
would result in a variation by 10 percent or more due to finan-
cial circumstances which have lasted 3 months and could rea-
sonably be expected to last for an additional 6 months. Ava
requested that the decree be amended to increase child support,
that Kenneth’s support obligation be continued until Eric
reached age 19, and that Kenneth be ordered to pay attorney fees
and costs. Kenneth admitted Ava’s asserted material changes in
circumstances with respect to the parties’ incomes and asked
that the child support guidelines be applied to calculate the
amount of child support. However, he opposed the remainder of
Ava’s petition and asked that it be dismissed.

In the district court’s “Journal Entry on Modification,” the
court ordered that the decree be modified to increase Kenneth’s
child support obligation to $683 per month. Citing to the public
policy of this state that a parent has a duty to support his or her
minor or unemancipated child, the district court further ordered
that the decree ‘‘be modified to reflect that [Kenneth’s] child
support obligation shall continue until the minor child of the
parties becomes 19 years of age.” The district court awarded
attorney fees to Ava.

[{6-8] The record is clear, and the parties do not dispute, that
there was a material change of circumstances justifying modifi-
cation of the amount of Kenneth’s child support obligation.
Such modification was justified by the changes in the parties’
incomes and by the adoption of the child support guidelines sub-
sequent to the entry of the decree in 1986. See Schmitt v.
Schmitt, 239 Neb. 632, 477 N.W.2d 563 (1991) (holding that
adoption of child support guidelines effective October 1, 1987,
constituted material change of circumstances sufficient to jus-
tify consideration of proposed modification of child support
orders entered before that date). Once these material changes of
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circumstances were demonstrated with respect to the amount of
child support, the trial court, which may always review or mod-
ify a child support order, see Shomaker v. Shomaker, 183 Neb.
609, 163 N.W.2d 102 (1968), was also justified in reassessing
the propriety of the duration of Kenneth’s child support obliga-
tion. The district court was not required to find a separate mate-
rial change of circumstances specifically relating to duration in
order to modify both the amount and duration of Kenneth’s child
support obligation. In extending Kenneth’s child support obliga-
tion to age 19, the district court followed the public policy of
this state which provides that parents have a duty to support
their minor children until they reach majority or are emanci-
pated, Waldbaum v. Waldbaum, 171 Neb. 625, 107 N.W.2d 407
(1961), and a parent is not relieved of this duty by virtue of
divorce. Accordingly, the district court did not abuse its discre-
tion in extending Kenneth’s child support obligation to age 19.

Upon appeal, although neither asserted by Ava in her petition
nor cited by the district court, the Court of Appeals determined
that the 1997 enactment of § 42-371.01 was a change in cir-
cumstances justifying modification of the age 18 provision.
Specifically, the Court of Appeals concluded the enactment of
§ 42-371.01 in 1997 was a material change in circumstances and
reasoned that “while the age of majority was 19 when the court
first entered the decree, the statutory law has now changed to
make child support to age 19 mandatory unless the child is
emancipated.” Reinsch v. Reinsch, 8 Neb. App. 852, 856, 602
N.W.2d 261, 265-66 (1999).

[9] Contrary to the determination by the Court of Appeals, we
hold that the enactment of § 42-371.01 in 1997 delineating the
circumstances for terminating child support obligations is not
tantamount to a material change in circumstances justifying
modification of a child support award. Section 42-371.01
merely reflects the principle that a parent has a legal duty to sup-
port an unemancipated minor child, see Waldbaum v. Waldbaum,
supra, and sets forth the circumstances and method for the ter-
mination of a child support obligation. Although we disagree
with the reasoning employed by the Court of Appeals, we nev-
ertheless conclude that the district court did not abuse its dis-
cretion when it found a material change of circumstances that
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justified a modification of both the amount and the duration of
Kenneth’s child support obligation. We therefore conclude that
the Court of Appeals did not err in affirming the district court’s
order extending Kenneth’s child support obligation to Eric’s
16th birthday.

CONCLUSION

We conclude that the Court of Appeals erred in holding that
the enactment of § 42-371.01 was a material change of circum-
stances justifying the modification of the child support age pro-
vision. However, because the district court did not abuse its dis-
cretion in modifying the age 18 provision properly based on a
material change of circumstances and the public policy requir-
ing a parent to support his or her minor unemancipated child, the
Court of Appeals’ affirmance of the extension of the age provi-
sion is affirmed. Kenneth did not appeal the district court’s order
increasing the amount of his child support obligation, nor did he
petition for further review of the Court of Appeals’ holdings
regarding the income tax deduction, the award of attorney fees,
or the retroactive application of the modification. Such determi-
nations are therefore affirmed.

Ava has moved for attorney fees both in connection with her
appeal to the Court of Appeals and in connection with her oppo-
sition to the filing of the petition for further review. Because she
was successful before the Court of Appeals and this court, her
motions for attorney fees are granted. Based on the affidavits in
the record, Ava is awarded $1,200 in connection with her
appearance in the Court of Appeals and $420 in connection with
her opposition to the filing of the petition for further review
before this court.

AFFIRMED.
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1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in
connection with which an appellate court has an obligation to reach an independent
conclusion irrespective of the decision made by the court below. In the absence of
anything to the contrary, statutory language is to be given its plain and ordinary mean-
ing; an appellate court will not resort to interpretation to ascertain the meaning of
statutory words which are plain, direct, and unambiguous.

2. Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be drawn
from those facts and that the moving party is entitled to judgment as a matter of law.

3. Statutes. A statute is open for construction to determine its meaning only when the
language used requires interpretation or may reasonably be considered ambiguous.

4. Statutes: Motor Vehicles. Neb. Rev. Stat. § 25-21,239 (Cum. Supp. 1998), by its
terms, applies only to leased trucks, truck-tractors, and trailers. It does not apply to
any other type of motor vehicle.

Appeal from the District Court for Lancaster County:
DoNALD E. ENDAcCOTT, Judge. Affirmed.

Douglas L. Kluender, Stephen L. Ahl, and Fred B. Campbell,
Jr., of Wolfe, Snowden, Hurd, Luers & Ahl, for appellant.

Thomas A. Grennan and Francie C. Riedmann, of Gross
& Welch, P.C,, for appellee Enterprise Rent-A-Car - Midwest.

Stephen S. Gealy and Timothy E. Clarke, of Baylor, Evnen,
Curtiss, Grimit & Witt, for appellees Biagio Aguglia and Estate
of Linda S. Aguglia.

HEeNnDRry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoORMACK, and MILLER-LERMAN, JJ.

ConNNoLLY, J.
This case requires us to decide whether a 1997 Dodge Grand
Caravan (minivan) is a “truck” under the leased truck and trailer
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liability provision found at Neb. Rev. Stat. § 25-21,239 (Cum.
Supp. 1998).

Kathleen J. Philpot, plaintiff-appellant, brought this action
seeking damages following a two-vehicle collision. At the time
of the collision, Linda S. Aguglia (Linda) was operating the
minivan which her husband, defendant-appellee Biagio Aguglia,
had rented from Enterprise Rent-A-Car Company - Midwest
(Enterprise). Philpot sought to impose liability on Enterprise
under § 25-21,239. Philpot argues that Enterprise, as a lessor of
the minivan, is jointly and severally liable for the alleged wrong-
ful death of her husband, Christopher A. Philpot (Christopher),
because the minivan that Linda was driving at the time of the
collision was a leased truck under § 25-21,239. Enterprise filed
a motion for summary judgment, contending that the minivan
was not a truck and that therefore, § 25-21,239 was not applica-
ble. The district court sustained Enterprise’s motion for sum-
mary judgment. We agree with the district court that as a matter
of law, the minivan is not a truck and that § 25-21,239 does not
apply. We therefore affirm.

BACKGROUND

As a preliminary matter, we note that exhibit 33, Aguglia’s
deposition, was withdrawn by Philpot for the purposes of
Enterprise’s motion for summary judgment. We do not consider
exhibit 33 in our analysis.

In November 1997, Christopher and Linda were involved in a
car collision that claimed both their lives. Linda was driving the
minivan that was owned by Enterprise and leased by Aguglia.
Philpot sought to impose liability on Enterprise under
§ 25-21,239.

The minivan Linda was driving at the time of the collision
was registered in the State of Nebraska as a passenger car. It was
equipped with a seating arrangement for seven to eight passen-
gers, which included two seats in the front of the vehicle, a
bench-style seat immediately behind the front seats, and a sec-
ond bench-style seat immediately behind the first bench-style
seat. Approximately 90 percent of the floorspace available in the
minivan was designed for occupancy by passengers, not for
property or cargo. It was equipped with an automatic transmis-
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sion, air conditioning, power steering, cruise control, a tilt steer-
ing wheel, power brakes, power windows, power door locks,
two doors on each side for a total of four passenger doors, dual
air-conditioning controls for passengers in the middle and back
seats, and an AM/FM stereo radio with a cassette player. In
addition, the entire interior of the minivan was carpeted and all
seats were upholstered. In contrast to the minivan, Dodge pro-
duces a cargo van which is equipped with only two seats and an
open area for hauling cargo.

ASSIGNMENTS OF ERROR
Philpot assigns as error the district court’s ruling that (1)
there was no genuine issue of material fact and (2) the minivan
was not a truck under § 25-21,239.

STANDARD OF REVIEW

[1] Statutory interpretation presents a question of law, in con-
nection with which an appellate court has an obligation to reach
an independent conclusion irrespective of the decision made by
the court below. In the absence of anything to the contrary, statu-
tory language is to be given its plain and ordinary meaning; an
appellate court will not resort to interpretation to ascertain the
meaning of statutory words which are plain, direct, and unam-
biguous. Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601
N.W.2d 907 (1999).

(2] Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as
a matter of law. Callahan v. Washington Nat. Ins. Co., ante p.
145, 608 N.W.2d 592 (2000).

ANALYSIS
Philpot argues that Enterprise, as a lessor of the minivan, is
jointly and severally liable for Christopher’s alleged wrongful
death because the minivan that Linda was driving at the time of
the collision was a leased truck under § 25-21,239. Enterprise
argues that the minivan it leased to Aguglia was not a truck
because it was not designed, used, or maintained primarily for



576 259 NEBRASKA REPORTS

the transportation of property. Section 25-21,239 provides in
relevant part:

The owner of any truck, truck-tractor, whether with or
without trailer, or trailer, leased for a period of less than
thirty days or leased for any period of time and used for
commercial purposes, shall be jointly and severally liable
with the lessee and the operator thereof for any injury to or
the death of any person or persons, or damage to or the
destruction of any property resulting from the operation
thereof in this state[.]

[3,4] A statute is open for construction to determine its mean-
ing only when the language used requires interpretation or may
reasonably be considered ambiguous. Affiliated Foods Co-op v.
State, ante p. 549, 611 N.W.2d 105 (2000); Neb. Account.
& Disc. v. Citizens for Resp. Judges, 256 Neb. 95, 588 N.W.2d
807 (1999). Section 25-21,239, by its terms, applies only to
leased trucks, truck-tractors, and trailers. It does not apply to
any other type of motor vehicle.

Neb. Rev. Stat. § 60-674 (Reissue 1998), of the Nebraska
Rules of the Road, provides that “[t]ruck shall mean any motor
vehicle designed, used, or maintained primarily for the trans-
portation of property.” The definition of the term “truck” found
at § 60-674 is relevant in determining the scope of § 25-21,239
because that provision and the Nebraska Rules of the Road
share the common legislative purpose of increasing highway
safety. The purposes of the Legislature in enacting § 25-21,239
were for the promotion of highway safety and the financial pro-
tection of innocent traffic victims. See Bridgeford v. U-Haul
Co., 195 Neb. 308, 238 N.W.2d 443 (1976). Likewise, certain
goals of the Nebraska Rules of the Road are to promote eco-
nomic savings by relieving congestion and confusion in traffic,
to increase the efficiency of streets and highways by the appli-
cation of uniform traffic control devices, and to reduce the huge
annual loss of life and property which occurs on Nebraska’s
highways. Neb. Rev. Stat. § 60-602 (Reissue 1998). Since the
legislative purposes behind the rules of the road closely resem-
ble the legislative purposes behind § 25-21,239, the definition
of “truck” found in § 60-674 is relevant to determining the
scope of § 25-21,239.
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Under § 60-674, Philpot argues that this court should focus
on the use of the vehicle at the time of the collision. We reject
this argument. The statute defines a truck as a vehicle that is
designed, used, or maintained primarily for the transportation of
property. This implies that the relevant inquiry in the determina-
tion of whether a vehicle is a truck is the general use to which
the vehicle is put, not the actual use by a particular driver.

The record shows that the minivan involved in the collision
was equipped with a seating arrangement for seven to eight pas-
sengers. There were two seats in the front of the vehicle, and
two rows of bench-style seats behind them. Approximately 90
percent of the floorspace available in the minivan was designed
for occupancy by passengers, not for property or cargo. In addi-
tion, the minivan was equipped with features ordinarily intended
to provide for the comfort of the passengers, such as air condi-
tioning, power door locks, and power windows. From this evi-
dence, it is clear that the minivan was designed, used, and main-
tained primarily for the transportation of persons, and not for the
transportation of property.

At the time of the collision between Christopher and Linda,
there was another statutory definition of the term “truck” found
at Neb. Rev. Stat. § 60-301(29) (Cum. Supp. 1996), entitled
“Motor Vehicle Registration.” It provides that the term *“[t]rucks
means motor vehicles equipped or used for the transportation of
property.” Id. This definition is irrelevant to determining
whether the minivan is a truck, however, because the motor
vehicle registration statute deals only with regulation of motor
vehicles upon the highway. See Paltani v. Sentinel Life Ins. Co.,
121 Neb. 447, 237 N.W. 392 (1931) (statute dealt only with reg-
ulation of motor vehicles upon highway and definition of word
“truck” therein did not become part of insurance contract). The
motor vehicle registration provisions do not contain a statement
of legislative purpose aimed at increasing highway safety.
Therefore, the definition of “trucks” found at § 60-301(29) does
not help to determine the scope of § 25-21,239.

Moreover, the record indicates that the minivan Aguglia
leased from Enterprise was registered in the State of Nebraska
as a passenger car. Under § 60-301(21), a “[pJassenger car
means a motor vehicle designed and used to carry ten passen-
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gers or less and not used for hire.” As mentioned, the minivan
was designed to carry seven to eight passengers. It clearly fits
within the category of a passenger car for registration purposes.
The definition of the term “truck” for motor vehicle registration
purposes is irrelevant to the determination of whether the mini-
van is a truck for purposes of § 25-21,239.

Our determination that the minivan is not a truck comports
with the decision in Bridgeford v. U-Haul Co., 195 Neb. 308,
238 N.W.2d 443 (1976), in which this court held that
§ 25-21,239 (then found at Neb. Rev. Stat. § 39-6,193 (Reissue
1974)) was not unconstitutionally vague for lack of a definition
of the word “truck.” In Bridgeford, this court noted that there
had been a statutory definition of the word “truck” since 1919.
In addition, Bridgeford noted that “[t]he word ‘truck’ is a term
of common understanding, and men of normal intelligence
would not necessarily have to guess at its meaning nor would
they usually differ as to its application.” 195 Neb. at 320, 238
N.W.2d at 450-51.

A minivan, such as the 1997 Dodge Grand Caravan, would
not normally be viewed as falling within the scope of
§ 25-21,239. A minivan is more likely to be used to transport
passengers than to transport cargo. A minivan’s use is not gen-
erally subject to the same dangers as that of a larger truck, such
as being loaded with inadequately secured cargo. See
Bridgeford v. U-Haul, supra. There is also no indication that the
Legislature intended to include this kind of vehicle within the
statute’s coverage. By its terms, § 25-21,239 applies only to
trucks, truck-tractors, and trailers.

CONCLUSION
We conclude, as a matter of law, that the minivan that Aguglia
leased from Enterprise is not a truck under § 25-21,239. There
are no material issues of fact, and Enterprise is entitled to judg-
ment as a matter of law. We therefore affirm.
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V.
KERRI LOBATO, APPELLANT.
611 N.W.2d 101
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1. Sentences: Appeal and Error. Sentences within statutory limits will only be dis-
turbed by an appellate court if the sentence complained of was an abuse of judicial
discretion.

2. Sentences: Probation and Parole. Whether a condition of probation imposed by the
sentencing court is authorized by statute presents a question of law.

3. Sentences: Appeal and Error. An abuse of discretion takes place when the sentenc-
ing court’s reasons or rulings are clearly untenable and unfairly deprive a litigant of a
substantial right and a just result.

4. Sentences: Probation and Parole. When a court sentences a defendant to probation,
it may impose any conditions of probation that are authorized by statute.

5. : ___. The sentencing court may impose such reasonable conditions of probation

as it deems necessary or likely to ensure that the offender will lead a law-abiding life.
6. Statutes. Special provisions of a statute in regard to a particular subject will prevail
over general provisions in the same or other statutes so far as there is a conflict.
7. Sentences: Probation and Parole. Denying a probationer the ability to earn good
time credit as provided for by Neb. Rev. Stat. § 47-502 (Reissue 1998) is not a con-
dition of probation authorized by statute.

Appeal from the District Court for Adams County: STEPHEN
ILLINGWORTH, Judge. Affirmed in part, and in part vacated and
remanded with directions.

Arthur C. Toogood, Adams County Public Defender, for
appellant.

Don Stenberg, Attorney General, and J. Kirk Brown for
appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

HENDRY, C.J.
INTRODUCTION
Kerri Lobato pled guilty to theft by deception, a Class III
felony, and was sentenced to S years’ probation. As one of the
terms of her probation, Lobato was ordered to spend 180 days in
the county jail. Lobato appeals, claiming the sentence is exces-
sive. We moved this case to our docket pursuant to our power to
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regulate the caseloads of this court and the Nebraska Court of
Appeals. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).

FACTUAL BACKGROUND

Lobato was charged with two counts of theft by deception on
February 17, 1998. These charges resulted from Lobato’s
obtaining cash and gift donations from various individuals,
claiming the money was to be used for Lobato’s cancer treat-
ment and prescription drugs, when in fact Lobato knew she did
not have cancer.

Lobato pled guilty to one count of theft by deception. The
court sentenced Lobato to 5 years’ probation. As one of the con-
ditions of probation, Lobato was ordered to serve 180 days in
the county jail. In addition, the court ordered that Lobato serve
this jail time without the possibility of earning good time credit.
Lobato was also ordered to pay court costs and $4,511.59 in
restitution. The court further ordered Lobato to write letters of
apology to each victim within 30 days.

ASSIGNMENTS OF ERROR
Lobato claims, restated, that the trial court erred in (1) impos-
ing a sentence of probation that was excessive and dispropor-
tionate and (2) denying Lobato the opportunity to earn good
.time credit during her 180-day jail term.

STANDARD OF REVIEW

[1] Sentences within statutory limits will only be disturbed by
an appellate court if the sentence complained of was an abuse of
judicial discretion. State v. Bartholomew, 258 Neb. 174, 602
N.W.2d 510 (1999); State v. Urbano, 256 Neb. 194, 589 N.W.2d
144 (1999).

[2] Whether a condition of probation imposed by the sen-
tencing court is authorized by statute presents a question of law.
See, State v. Wood, 245 Neb. 63, 511 N.W.2d 90 (1994); State v.
Escamilla, 237 Neb. 647, 467 N.W.2d 59 (1991).

ANALYSIS

EXCESSIVE SENTENCE
Lobato argues that “imposition of the maximum jail sentence
as a condition of probation is excessive and unnecessary to reha-
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bilitate this Appellant.” Brief for appellant at 8. Under Neb. Rev.
Stat. § 29-2262(2)(b) (Cum. Supp. 1998), the court has the
authority to sentence a defendant, as a condition of probation,
“[tlo be confined periodically in the county jail or to return to
custody after specified hours but not to exceed (i) for misde-
meanors, the lesser of ninety days or the maximum jail term pro-
vided by law for the offense and (ii) for felonies, one hundred
eighty days.”

[3] The 180-day jail term is within the statutory limits.
Absent an abuse of discretion, such a sentence will be upheld on
appeal. An abuse of discretion takes place when the sentencing
court’s reasons or rulings are clearly untenable and unfairly
deprive a litigant of a substantial right and a just result. State v.
Bartholomew, supra.

The record shows that Lobato solicited and accepted dona-
tions of money and gifts from numerous victims who had been
misled by Lobato into believing that she had cancer. The trial
judge at sentencing noted, “it was a scam, more or less, that you
perpetuated, and I can’t put you on just straight probation with-
out some jail time, because that would be viewed as a slap on the
wrist. And I think it is appropriate you serve some jail time for
this offense.”

Behavior such as Lobato’s harms not only those victimized
by the “scam,” but also may cast doubt on legitimate fundrais-
ing efforts on behalf of terminally ill persons with true financial
needs. The trial court did not abuse its discretion in ordering
Lobato to serve 180 days in jail as part of her probation.

Goobp TIME

[4] Lobato also argues that the trial court erred in ordering
that Lobato could not earn good time credits while incarcerated.
“[W]hen a court sentences a defendant to probation, it may
impose any conditions of probation that are authorized by
statute.” State v. Escamilla, 237 Neb. at 650, 467 N.W.2d at 62;
State v. Schroder, 218 Neb. 860, 359 N.W.2d 799 (1984). Lobato
asserts that she should be allowed to earn good time credits
while incarcerated under Neb. Rev. Stat. § 47-502 (Reissue
1998). Section 47-502 states that a person incarcerated in a city
or county jail shall receive 7 days of good time credit for every
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14 consecutive days served without committing any breach of
discipline or other violation of jail regulations.

We have previously addressed the impact of § 47-502 on
incarcerated probationers in State v. Salyers, 239 Neb. 1002, 480
N.W.2d 173 (1992). In Salyers, the defendant asserted that pro-
bationers serving intermittent sentences should be entitled to
earn good time credit under § 47-502. We disagreed, finding that
the plain language of the statute required that the jail time be
served consecutively in order for § 47-502 to apply.

The State asserts that the holding of Salyers is without appli-
cation in Lobato’s case because § 47-502 has been amended
since the Salyers decision. At the time Salyers was decided, an
inmate in city or county jail was required to serve 21 consecu-
tive days to earn 7 days of good time credit. In 1993, the
Legislature amended § 47-502 to provide that inmates must
serve 14 consecutive days to earn 7 days of good time credit.
This amendment does not affect the holding in Salyers that pro-
bationers serving consecutive jail time are eligible to earn good
time credit under § 47-502.

[5-7] While the sentencing court may impose “such reason-
able conditions as it deems necessary or likely to [e]nsure that
the offender will lead a law-abiding life,” § 29-2262(1), “ ‘spe-
. cial provisions of a statute in regard to a particular subject will
prevail over general provisions in the same or other statutes so
far as there is a conflict,’ ” State v. Escamilla, 237 Neb. 647, 651,
467 N.W.2d 59, 62 (1991). Denying a probationer the ability to
earn good time credit as provided for by § 47-502 is thus not a
condition of probation authorized by statute. See State v.
Escamilla, supra. Lobato was sentenced to serve 180 consecu-
tive days in the county jail. She is eligible to earn good time
credit under the terms of § 47-502 while incarcerated. See State
v. Salyers, supra.

The State argues that because Lobato was sentenced to pro-
bation and not sentenced to “punitive” incarceration, § 47-502
need not apply. We find this distinction unpersuasive. As we
noted in State v. Salyers, 239 Neb. at 1007, 480 N.W.2d at 177,
the language of § 47-502 is plain and unambiguous and “specif-
ically applies to jail inmates who have served [the required num-
ber of] consecutive days.” The trial court erred in ordering that
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Lobato could not earn good time credit while incarcerated for
180 consecutive days.

CONCLUSION
That portion of Lobato’s sentence denying good time credit
under § 47-502 is vacated and the cause is remanded with direc-
tions consistent with this opinion. In all other respects, the sen-
tence is affirmed.
AFFIRMED IN PART, AND IN PART VACATED
AND REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V.
NECDET CANBAZ, APPELLANT.
611 N.W. 2d 395

Filed May 26, 2000. No. S-99-848.

1. Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed for
an abuse of discretion, where the Nebraska rules of evidence commit the evidentiary
question at issue to the discretion of the trial court.

2. ___:___.Whenjudicial discretion is not a factor involved in assessing admissibility,
the court’s application of the Nebraska rules of evidence will be upheld unless clearly
erroneous.

3. Expert Witnesses: Appeal and Error. The decision whether to exclude expert wit-
ness testimony in a criminal case is within the discretion of the trial court and will not
be disturbed on appeal absent an abuse of discretion.

4. Criminal Law: Motions for New Trial: Appeal and Error. In a criminal case, a
motion for new trial is addressed to the discretion of the trial court, and unless an
abuse of discretion is shown, the trial court’s determination will not be disturbed.

5. Sentences: Appeal and Error. An abuse of discretion takes place when the sentenc-
ing court’s reasons or rulings are clearly untenable and unfairly deprive a litigant of a
substantial right and a just result.

6. Evidence. Opinion evidence which is unsupported by appropriate foundation is not
admissible.

7. Expert Witnesses. An expert must possess facts which enable him or her to express
a reasonably accurate conclusion as distinguished from a mere guess or conjecture.

8. Rebuttal Evidence: Witnesses: Indictments and Informations. The requirement
that the names of the witnesses for the State must be endorsed upon the information
has no application to rebuttal witnesses.

9. Trial: Witnesses: Mental Competency. Under the proper circumstances, the State
may have an appropriate witness attend the trial and testify on the issue of the defend-
ant’s mental state based upon what the witness learned as a result of the evidence
adduced at trial.
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10. Rules of Evidence: Hearsay. For a statement to qualify as an excited utterance, the
following criteria must be met: (1) There must have been a startling event, (2) the
statement must relate to the event, and (3) the statement must have been made by the
declarant while under the stress of the event.

11.  Rules of Evidence: Words and Phrases. Relevant evidence means evidence having
any tendency to make the existence of any fact that is of consequence to the determi-
nation of the action more probable or less probable than it would be without the
evidence.

12. : ___. Evidence may be excluded if its probative value is substantially outweighed

by the danger of unfair prejudice, confusion of the issues, or misleading the jury. For
the purposes of Neb. Rev. Stat. § 27-403 (Reissue 1995), unfair prejudice means an
undue tendency to suggest a decision based on an improper basis.

13. Rules of Evidence: Other Acts: Proof: Words and Phrases. Prior bad act evidence
is evidence of other crimes, wrongs, or acts, aside from the crime charged, which tend
to prove the character of a person and to show that he or she acted in conformity there-
with when committing the charged crime.

Appeal from the District Court for Douglas County: PATRICIA
A. LAMBERTY, Judge. Affirmed.

Michael D. Nelson, of NelsonMcClellan, for appellant.

Don Stenberg, Attorney General, and Marilyn B. Hutchinson
for appellee.

HeNDRrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

HENDRY, C.J.
INTRODUCTION
Necdet Canbaz was found guilty after a jury trial of first
degree murder and use of a weapon to commit a felony in the
shooting death of Debora Peralta. Canbaz now appeals.

STATEMENT OF FACTS

Peralta and Canbaz began a relationship in approximately
1992 and lived together in Canbaz’ home for approximately 4
years prior to Peralta’s death. In early July 1998, Peralta ended
the relationship with Canbaz and moved out. Canbaz was very
upset and angry with Peralta for ending the relationship. He
made statements to neighbors and coworkers that he was angry
with Peralta and wanted to hurt her and kill her and her family
members.
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On September 5, 1998, Canbaz took Peralta out for dinner.
They then spent the night at Canbaz’ home. Canbaz left the fol-
lowing morning, and when he returned home around midday,
Peralta was gone.

Peralta had returned to her apartment. At about 12:20 p.m.,
Peralta called the Sarpy County Family Service Domestic Abuse
Program from her apartment. She spoke with Theresa Hamilton,
who worked for Family Service, asking questions and seeking
general information. After about 2 minutes of conversation,
Peralta became very frantic and the pitch of her voice rose. She
said, “[Hlelp, help. He’s coming in. He’s coming in. Call the
police.” Hamilton then heard Peralta screaming, after which a
man came on the line and said hello three times. Hamilton did
not answer, and after about 30 seconds, she disconnected and
called the 911 emergency dispatch service, giving them Peralta’s
telephone number.

Peralta ran outside. Canbaz ran after her and shot her in the
back of the head. Peralta collapsed on the sidewalk. Canbaz
came up to her and shot her again in the neck. Canbaz then left
the scene in his Jeep and later went to his ex-wife’s home. He
left his ex-wife a note saying that he had killed Peralta. The
police, acting on information received from several witnesses to
the shooting, arrested Canbaz later that day. After being prop-
erly informed of his Miranda rights, Canbaz gave a statement to
the police.

In Canbaz’ statement to the police, he admitted that he was
very upset when Peralta moved out. He admitted that Peralta
took out a protection order against him after the move because
she was scared. He admitted that he had a sale in late August to
dispose of his belongings. He admitted that he went to Peralta’s
apartment the day of the shooting, purportedly to recover
$30,000 which she had taken from him when she left his home
earlier that day. Canbaz stated Peralta was on the telephone
when he pushed away some bookcases blocking the door and
entered the apartment and that he picked up the receiver and said
hello. Further, he admitted that as they were leaving the apart-
ment, Peralta ran away from him and that he shot her. He also
stated he had an airline ticket to leave for Turkey to see his
father, with a departure date a few days after the shooting.
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However, he denied ever saying that he would kill Peralta or her
family.

Canbaz was charged with first degree murder and use of a
weapon to commit a felony. Canbaz pled not guilty. At trial,
after the State had presented about two-thirds of its evidence,
the court met with counsel in chambers to discuss the State’s
motion in limine concerning testimony to be presented by Dr.
Robert Gutnick, Canbaz’ medical expert. The State also
informed Canbaz’ attorney at this meeting that it intended to
have a rebuttal expert listen to Gutnick’s testimony. At the end
of the conference, Canbaz’ attorney made a request to sequester
witnesses, which the court granted. The defendant did not
request that the court sequester the State’s rebuttal witness.

Canbaz did not raise an insanity defense, but instead intro-
duced expert medical testimony from Gutnick in an effort to
negate the State’s evidence of premeditation. Gutnick opined
that at the time of the shooting, Canbaz was suffering from a
major depressive disorder with psychosis, panic disorder, and
disassociative amnesia. However, Gutnick also testified that
Canbaz could, at the time this incident occurred, form an intent
of action. Gutnick’s opinions were based on medical records
from Canbaz’ general physician, Dr. David Jasper; medical
records from Canbaz’ counselor, Roger Yarns, M.S.W.; the
police reports on the shooting, including Canbaz’ statement; and
a 2'~-hour medical examination performed by Gutnick.

After Gutnick testified, the State called Dr. Y. Scott Moore as
a rebuttal witness concerning Gutnick’s testimony. Moore’s
opinions were based on the same records that Gutnick used, plus
Gutnick’s written report from his examination of Canbaz and
Gutnick’s testimony at trial. Moore opined that Canbaz was not
suffering from a major depressive disorder at the time of the
shooting because Canbaz did not display significant characteris-
tics common to a major depressive disorder. Moore also opined
that Canbaz was not suffering from disassociative amnesia
because Canbaz was able to give a clear account of the events
during, prior to, and after the shooting.

Canbaz objected to Moore’s testimony on the basis of foun-
dation, violation of the pretrial discovery order, and violation of
the witness sequestration order. He also objected to the testi-
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mony of other witnesses, namely Hamilton, the Family Service
worker who took Peralta’s call; Gene Simon and Sandy Simon,
Canbaz’ neighbors; Erin Whittington, an acquaintance of
Canbaz; and Catherine Clemons and Diane Handley, Canbaz’
coworkers. These objections were overruled.

Canbaz was found guilty and sentenced to life imprisonment
for the murder of Peralta and 5 to 10 years’ imprisonment for the
use of a weapon to commit a felony.

ASSIGNMENTS OF ERROR
Canbaz asserts, rephrased and summarized, that the trial court
erred in (1) allowing into evidence the testimony of Moore,
Hamilton, Whittington, Gene Simon, Sandy Simon, Handley,
and Clemons and (2) overruling Canbaz’ motion for a new trial.

STANDARD OF REVIEW

[1] The admissibility of evidence is reviewed for an abuse of
discretion, where the Nebraska rules of evidence commit the
evidentiary question at issue to the discretion of the trial court.
State v. Sanchez, 257 Neb. 291, 597 N.W.2d 361 (1999); State v.
Chojolan, 253 Neb. 591, 571 N.W.2d 621 (1997).

[2] When judicial discretion is not a factor involved in assess-
ing admissibility, the court’s application of the Nebraska rules
of evidence will be upheld unless clearly erroneous. State v.
Jacob, 242 Neb. 176, 494 N.W.2d 109 (1993).

[3] The decision whether to exclude expert witness testimony
in a criminal case is within the discretion of the trial court and
will not be disturbed on appeal absent an abuse of discretion.
State v. Larsen, 255 Neb. 532, 586 N.W.2d 641 (1998).

[4] In a criminal case, a motion for new trial is addressed to
the discretion of the trial court, and unless an abuse of discretion
is shown, the trial court’s determination will not be disturbed.
State v. Clark, 255 Neb. 1006, 588 N.W.2d 184 (1999); State v.
Larsen, supra.

ANALYSIS

TESTIMONY OF MOORE
[5] Canbaz first asserts that the trial court erred in admitting
the expert testimony of Moore. The decision whether to exclude
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expert witness testimony in a criminal case is within the discre-
tion of the trial court and will not be disturbed on appeal absent
an abuse of discretion. State v. Larsen, supra. An abuse of dis-
cretion takes place when the sentencing court’s reasons or rul-
ings are clearly untenable and unfairly deprive a litigant of a
substantial right and a just result. State v. Bartholomew, 258
Neb. 174, 602 N.W.2d 510(1999).

[6] At trial, Canbaz’ attorney objected to Moore’s testimony
on the basis of foundation, stating, “My foundational objection
is that this person has never met Mr. Canbaz and, therefore, does
not have foundation to give testimony or any opinions in this
case.” Opinion evidence which is unsupported by appropriate
foundation is not admissible. State v. Clark, supra. Thus,
according to Canbaz, the trial court abused its discretion in
allowing Moore to testify.

In his brief, Canbaz relies on Tvrz v. State, 154 Neb. 641, 48
N.W.2d 761 (1951), to assert that a personal examination of a
defendant by the testifying expert is required in order for a med-
ical expert to have the proper foundation to render an opinion
regarding the defendant’s state of mind. In Tvrz, we stated three
possible ways to lay a proper foundation: acquaintance with the
party under investigation, a medical examination made by the
. expert, or a hypothetical case stated to the expert in court. Thus,
Tvrz does not support Canbaz’ assertion that a personal medical
examination is necessary. Furthermore, in 1975, the Legislature
adopted Neb. Rev. Stat. § 27-703 (Reissue 1995), regarding
expert testimony. The statute states:

The facts or data in the particular case upon which an
expert bases an opinion or inference may be those per-
ceived by or made known to him at or before the hearing.
If of a type reasonably relied upon by experts in the par-
ticular field in forming opinions or inferences upon the
subject, the facts or data need not be admissible in
evidence.

[7] The trial court did not abuse its discretion in determining
that Moore possessed sufficient foundation to offer his opinion
regarding Canbaz’ mental state under § 27-703. An expert must
possess facts which enable him or her to express a reasonably
accurate conclusion as distinguished from a mere guess or con-
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jecture. State v. Johnson, 215 Neb. 391, 338 N.W.2d 769 (1983).
Here, the record shows that Moore’s opinions were based on a
review of the same information upon which Gutnick relied,
namely Canbaz’ medical records and the police reports from the
shooting, which included Canbaz’ statement. Moore addition-
ally reviewed Gutnick’s written report and Gutnick’s testimony
regarding his examination of Canbaz, which incorporated some
of Canbaz’ statements to Gutnick during the examination. As
such, Moore had sufficient facts to allow him to express his
opinion regarding Canbaz’ mental state. The trial court did not
abuse its discretion in concluding that Moore had sufficient
foundation to testify. See, e.g., McGilberry v. State, 741 So. 2d
894 (Miss. 1999) (state’s expert witness not required to person-
ally examine defendant).

[8] Canbaz also asserted at trial that Moore should not be
allowed to testify because the State did not disclose Moore’s
identity as a witness prior to trial. Such nondisclosure, argues
Canbaz, amounts to a violation of the district court’s pretrial dis-
covery order. Canbaz does not argue in his brief that Moore’s
testimony was somehow improper rebuttal testimony. In fact,
the record shows that Moore’s testimony was offered by the
State, after Gutnick offered his testimony on behalf of Canbaz,
to rebut Gutnick’s evidence regarding Canbaz’ mental state at
the time of the shooting. See State v. Fahlk, 246 Neb. 834, 524
N.W.2d 39 (1994). As a proper rebuttal witness, “[iJt has long
been the rule in this state that the requirement that the names of
the witnesses for the state must be endorsed upon the informa-
tion has no application to rebuttal witnesses.” State v. Pratt, 197
Neb. 382, 387, 249 N.W.2d 495, 498 (1977). See, also, Griffith
v. State, 157 Neb. 448, 59 N.W.2d 701 (1953). Thus, the State
was not required to provide Canbaz with Moore’s name prior to
trial.

Canbaz asserts, however, that the pretrial discovery order
obligated the State to name rebuttal witnesses. The pretrial dis-
covery order, drafted by Canbaz, ordered the State to provide
various items, including “the names, addresses and telephone
numbers of all witnesses upon whose evidence the charges are
based.” The discovery order does not require the State to dis-
close any information with regard to rebuttal witnesses. Thus,
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we find no abuse of discretion in allowing Moore to testify
because the trial court correctly determined that the State had no
obligation under our case law, or under the terms of the discov-
ery order, to identify Moore as a rebuttal witness prior to his
testifying.

Finally, Canbaz asserts that Moore should not have been
allowed to testify because Moore was present in the courtroom
during the testimony of Gutnick, in violation of the witness
sequestration order entered by the court. The reasoning from
State v. Vosler, 216 Neb. 461, 345 N.W.2d 806 (1984), and State
v. Jackson, 231 Neb. 207, 435 N.W.2d 893 (1989), is helpful in
addressing this issue.

In Jackson, the defendant requested that the State’s expert
medical witness be sequestered during trial. The trial court
denied the request. The State explained that the presence of its
expert was necessary because the State “‘has no opportunity
under the law, unless the defense allows [it], to examine the
defendant at all, other than to be present in court when [the
defendant] testifies.”” 231 Neb. at 213, 435 N.W.2d at 897. We
recognized in Jackson that there are constitutional constraints
upon the State’s ability to obtain information on a defendant’s
mental state and concluded that the trial court did not abuse its
- discretion in refusing to sequester the State’s expert.

[9] In Vosler, we noted that because the State could not com-
pel a defendant to submit to a mental examination unless he or
she tenders an insanity defense, “[t]he State could also have an
appropriate witness attend the trial and testify on the issue [of
the defendant’s mental state] based upon what the witness
learned as a result of the evidence adduced at trial.” 216 Neb. at
471, 345 N.W.2d at 812.

Consistent with Jackson and Vosler, we find that the trial
court did not abuse its discretion in allowing Moore to testify
because Moore was properly present in the courtroom during
Gutnick’s testimony.

TESTIMONY OF HAMILTON
Canbaz next asserts that the trial court erred in admitting the
testimony of Hamilton, the Family Service worker who received
Peralta’s call. At trial, Canbaz’ attorney objected to Hamilton’s
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testifying that during the call, Peralta said, “[H]elp, help. He’s
coming in. He’s coming in. Call the police.” Canbaz asserted
that this testimony was hearsay and lacked foundation because
Hamilton did not personally know the identity of the woman she
spoke to on the telephone.

[10] The State argues that Hamilton’s testimony as to what
Peralta said on the telephone was admissible under the excited
utterance hearsay exception. For a statement to qualify as an
excited utterance, the following criteria must be met: (1) There
must have been a startling event, (2) the statement must relate to
the event, and (3) the statement must have been made by the
declarant while under the stress of the event. State v. Anderson,
245 Neb. 237, 512 N.W.2d 367 (1994). See, also, Neb. Rev. Stat.
§ 27-803(1) (Reissue 1995). Hamilton testified that after 2 min-
utes of calm conversation, “[t]he pitch of [Peralta’s] voice rose.
She became excited, agitated. . . . She said help, help. He’s com-
ing in. He’s coming in. Call the police. . . . She was like yelling,
screaming at that point.”

Peralta’s statement meets the criteria for the excited utterance
exception. There was a startling event, in the form of Canbaz’
forcing his way into Peralta’s home. Peralta’s statement related
to this event. Peralta was under the stress of the event when she
made her statement, as evidenced by the fact that she was
yelling and frantic. The court did not err in determining that
Hamilton’s testimony as to Peralta’s statement was admissible
under the excited utterance exception.

Canbaz also argues that Hamilton lacked the foundation to
testify because she did not know the actual identity of the
woman who called her. Hamilton testified that at the beginning
of the call, the caller gave Hamilton the telephone number from
where she was calling. Officer Marlin McClarty, who
responded to the 911 emergency call made by Hamilton, testi-
fied that the telephone number given to the 911 dispatch oper-
ator matched Peralta’s address, 414 North 39th Street. Further,
Canbaz admitted in his statement that Peralta was on the tele-
phone when he entered her apartment. He picked up the tele-
phone and said hello, but there was no answer. This corre-
sponds with Hamilton’s testimony that after Peralta said,
“[H]elp, help. He’s coming in. He's coming in. Call the police,”
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a man came on the line and said hello, to which Hamilton did
not respond. This evidence sufficiently established that Peralta
was the person Hamilton spoke to on the telephone. The trial
court did not err in determining that Hamilton had sufficient
foundation to testify regarding the telephone conversation.
Canbaz’ assignment of error regarding Hamilton’s testimony is
without merit. See Parker v. State, 129 Md. App. 360, 742 A.2d
28 (1999).

TESTIMONY OF WHITTINGTON

Whittington, an acquaintance of Canbaz, testified that a few
days before the shooting, Canbaz told her “he was moving back
to Turkey but I'd see him on the news before he left.” Canbaz
asserts that Whittington’s testimony lacked relevance and, fur-
ther, assuming it was relevant, that her testimony was more
prejudicial than probative under Neb. Rev. Stat. § 27-403
(Reissue 1995).

[11] Relevant evidence means evidence having any tendency
to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than
it would be without the evidence. State v. Myers, 258 Neb. 272,
603 N.W.2d 390 (1999); State v. Sanchez, 257 Neb. 291, 597
N.W.2d 361 (1999). Whittington’s testimony about Canbaz’
statement shortly before the murder was relevant in that it was
evidence of Canbaz’ intentions. Canbaz’ assertion that
Whittington’s testimony is irrelevant is without merit. Canbaz
further asserts, however, that the trial court abused its discretion
in admitting Whittington’s testimony because, if relevant, it was
more prejudicial than probative.

[12] Under § 27-403, “evidence may be excluded if its pro-
bative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury.” “For
the purposes of this rule . . . [u]nfair prejudice means an undue
tendency to suggest a decision based on an improper basis.”
(Citations omitted.) State v. Newman, 250 Neb. 226, 241-42, 548
N.w.2d 739, 751 (1996). After carefully reviewing the record,
we find that the trial court did not abuse its discretion in deter-
mining that Whittington’s testimony was more probative than
prejudicial. This assignment of error is without merit.
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TESTIMONY OF GENE SIMON, SANDY SIMON,
HANDLEY, AND CLEMONS

Finally, Canbaz argues that the trial court abused its discre-
tion in admitting the testimony of Canbaz’ neighbors and
coworkers regarding statements Canbaz made to them about
wanting to kill Peralta and/or her family.

Gene Simon testified that after Peralta moved out in early
July 1998, “[Canbaz] mentioned on several occasions that he
would like to kill her or that he wanted to kill her. . . . [H]e men-
tioned he had bought five pairs of handcuffs and he was going
to kill each and every member of her family.” Sandy Simon,
Gene Simon’s wife, testified that after Peralta moved out,
“[Canbaz] confronted me outside in my driveway very angry,
upset; and repeatedly [sic], I'm going to kill Debbie and her
family.” Handley, a coworker of Canbaz, testified that the day
after Peralta moved out, Canbaz told her that “he had been driv-
ing around all night looking for [Peralta] trying to find her. . . .
He said that he was going to hurt her and that she wasn’t going
to get away with it and that he would make her pay. . . . He said
that he had a gun.” Clemons, another coworker, testified that she
had one conversation with Canbaz sometime after Peralta
moved out, where “[Canbaz] talked about wanting to hurt
[Peralta]. He said that at one point, he would kill her and then
kill himself.” When Canbaz picked up his paycheck on August
31, he told Clemons “by the end of his vacation, it would be all
over.” .

[13] Canbaz argues that these statements are irrelevant and
prejudicial evidence of prior bad acts under Neb. Rev. Stat.
§ 27-404(2) (Reissue 1995). Prior bad act evidence is evidence
of other crimes, wrongs, or acts, aside from the crime charged,
which tend to prove the character of a person and to show that
he or she acted in conformity therewith when committing the
charged crime. Id. See, also, State v. McManus, 257 Neb. 1, 594
N.W.2d 623 (1999). Prior to trial, the State argued that § 27-404
was inapplicable to the disputed statements because the state-
ments were relevant only to this crime, and not evidence of any
other prior crimes. See State v. McManus, supra. However, the
court determined that § 27-403 applied, and held a pretrial hear-
ing regarding the disputed testimony. The court determined that
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the disputed evidence was admissible, subject to a limiting
instruction that such evidence should be considered by the jury
only to show “proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident in
the crimes charged against defendant.” See § 27-404(2).

The testimony of Canbaz’ neighbors and coworkers is not evi-
dence of prior unrelated bad acts under § 27-404(2). It is rele-
vant evidence that Canbaz murdered Peralta intentionally and
with premeditation. The disputed evidence was offered by the
State to specifically show that Canbaz formed an intentional,
premeditated plan to kill Peralta. The trial court erred in con-
cluding that § 27-404(2) applied to the disputed testimony.
However, this error resulted in no prejudice to Canbaz. The lim-
iting instruction at trial simply admonished the jury to consider
the disputed testimony for the very purpose for which it was
admitted.

Canbaz further argues that the trial court erred in admitting
the disputed statements under § 27-403 because the statements
were more prejudicial than probative. As we have already noted,
under § 27-403, “evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair preju-
dice, confusion of the issues, or misleading the jury.” “Unfair
prejudice means an undue tendency to suggest a decision based
on an improper basis.” State v. Newman, 250 Neb. 226, 242, 548
N.w.2d 739, 751 (1996).

The testimony of Canbaz’ neighbors and coworkers was not
unfairly prejudicial, confusing, or misleading to the jury. This
testimony provided a proper basis for determining whether
Canbaz killed Peralta intentionally and with premeditation. The
trial court did not abuse its discretion in admitting the testimony
of Gene Simon, Sandy Simon, Handley, and Clemons. Canbaz’
assertion to the contrary is without merit.

MOTION FOR NEW TRIAL
Canbaz also asserts that the trial court erred in not granting
his motion for a new trial. Because Canbaz has failed to show
any error committed by the trial court, we conclude that the trial
court did not abuse its discretion in denying the motion for a
new trial.
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CONCLUSION
Having considered all of Canbaz’ assigned errors, we con-
clude they are without merit and affirm his convictions and
sentences.
AFFIRMED.

CARoL A. BOWERS, FORMERLY KNOWN AS
CAROL A. SCHERBRING, APPELLANT, V.
ROBERT SCHERBRING, APPELLEE.

611 N.W.2d 592

Filed June 2, 2000. No. S-98-564.

1. Modification of Decree: Good Cause: Appeal and Error. The determination of
good cause necessary for modification of a dissolution decree is a matter of discretion
for the trial court, and its decision will be reviewed on appeal de novo on the record
and will be reversed upon an abuse of discretion.

2. Modification of Decree: Alimony: Good Cause. Pursuant to Neb. Rev. Stat.
§ 42-365 (Reissue 1998), alimony orders may be modified or revoked for good cause
shown.

3. Good Cause: Words and Phrases. Good cause means a material and substantial
change in circumstances and depends upon the circumstances of each case.

4. Evidence: Appeal and Error. In a de novo review, an appellate court reappraises the
evidence as presented by the record and reaches its own independent conclusions with
respect to the matters at issue. When the evidence is in conflict, the appellate court
considers and may give weight to the fact that the trial judge heard and observed the
witnesses and accepted one version of the facts rather than another.

5. Judges: Words and Phrases. A judicial abuse of discretion exists when reasons or
rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub-
stantial right and denying just results in matters submitted for disposition.

6. Maodification of Decree: Alimony. Changes in circumstances within the contempla-
tion of the parties at the time a decree of dissolution is entered do not justify modifi-
cation of an alimony award.

7. Modification of Decree: Alimony: Proof. The moving party has the burden of
demonstrating a material and substantial change in circumstances which would justify
the modification of an alimony award.

Petition for further review from the Nebraska Court of
Appeals, IRwIN, Chief Judge, and MUEs and INBODY, Judges, on
appeal thereto from the District Court for Douglas County,
MARY G. LIKEs, Judge. Judgment of Court of Appeals reversed,
and cause remanded with directions.
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Michael B. Kratville, of Terry & Kratville Law Offices, for
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Karen L. Vervaecke for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCormack, and MILLER-LERMAN, JJ.

- WRIGHT, J.
NATURE OF CASE
Carol A. Bowers, formerly known as Carol A. Scherbring,
appealed from the Douglas County District Court’s denial of her
application to modify an award of alimony and her request for
attorney fees. The Nebraska Court of Appeals affirmed, and we
granted Bowers’ petition for further review.

SCOPE OF REVIEW
[1] The determination of good cause necessary for modifica-
tion of a dissolution decree is a matter of discretion for the trial
court, and its decision will be reviewed on appeal de novo on the
record and will be reversed upon an abuse of discretion. Kramer
v. Kramer, 252 Neb. 526, 567 N.W.2d 100 (1997).

FACTS

On June 3, 1996, the district court entered a decree dissolv-
ing the marriage between Bowers and Robert Scherbring. The
decree awarded each party alimony of $1 per year. On
September 24, Bowers filed an application for an increase in
alimony, alleging a material change in circumstances. Bowers
alleged that subsequent to entry of the decree, she was unex-
pectedly laid off from her job as part of a reduction in force
which occurred on August 15.

At the hearing on the application, Bowers testified that she
had previously been employed for numerous years as a medical
technologist. A few days before entry of the decree, she began
to work for Independence Regional Hospital and was employed
there for 89 days. Subsequently, she was employed at Trinity
Hospital for approximately 3 weeks. She voluntarily terminated
her employment for an opportunity to work at Kaiser
Permanente. She voluntarily terminated her employment with



BOWERS v. SCHERBRING 597
Cite as 259 Neb. 595

Kaiser Permanente and then gained employment at Physicians
Reference Laboratory, LLC. There, she was asked to leave
employment after approximately 1 month because of a mistake
she had made in the laboratory. She then became employed at
Lab One and worked there for approximately 7 weeks before
she was asked to leave. At the time of the hearing, Bowers had
not sought employment in the medical technology field since
her employment with Lab One ended in March 1997. Bowers
testified that she was unable to work in the field of medical tech-
nology due to her problems with cognitive impairments.

The medical testimony offered at-the hearing showed that
Bowers suffered from cognitive impairments related to short-
term memory and that she was unable to continue working in the
medical technology field. Bowers has suffered problems with
memory retention and concentration since 1994. She has been
treated by Dr. Johnny Johnson, an internal medicine/general
practice physician; Dr. Roxane Bremen, a neurologist; Dr.
Dennis Cowan, a neuropsychologist; and a Dr. Keyser, a
psychologist.

Dr. Thomas Grandy, a psychologist, opined that in terms of
Bowers’ short-term memory, she had recall very similar to a per-
son with a learning disability. Her scores on visual matching and
“cross out” were in the 28th and 24th percentile respectively.
Grandy stated that such deficiencies would cause problems for
someone working as a medical technologist and that the tests he
performed showed that Bowers had a deficiency in short-term
memory such that she had difficulty in remembering words and
numbers and in putting items in sequence. Grandy stated that the
test results, combined with employer information which he had
obtained, strongly suggested that Bowers could not satisfacto-
rily perform the daily duties required of a laboratory medical
technologist in a timely and accurate manner. He opined that
Bowers could not maintain employment in her previous career,
but that she might be employable within the medical field either
in a less demanding professional position or in a clerical posi-
tion. He recommended that Bowers undergo vocational
rehabilitation.

Bowers testified that she had collected unemployment for 6
months and then had “cashed in” her retirement funds. She has
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applied twice for Social Security disability benefits, but was
turned down. She was subsequently accepted into graduate
school at the University of Nebraska-Omaha in the Department
of Education, where she hopes to become a counselor and work
with abused women. She estimated that her monthly living
expenses while she attended graduate school would be approxi-
mately $1,600 per month.

The district court denied Bowers’ application for modifica-
tion, finding that there had not been a material change in cir-
cumstances. Thereafter, the Court of Appeals affirmed. See
Bowers v. Scherbring, No. A-98-564, 1999 WL 1080659 (Neb.
App. June 29, 1999) (not designated for permanent publication).
The Court of Appeals relied on the fact that Bowers had suffered
from memory problems since 1994 and that she had reported
difficulties with thinking and problems with memory in
November 1995. It concluded that Bowers did not prove a
change in circumstances regarding her employability and eamn-
ing capacity and that although she offered evidence proving that
she was no longer employable as a medical technologist, she
failed to present evidence to show that she was unemployable in
any field or that her medical condition had caused a decrease in
her earning capacity. The court, with one judge dissenting, con-
cluded that Bowers had failed to meet her burden of proving a
change in circumstances since the time of the decree, and it
affirmed the denial of Bowers’ application to modify the decree.
We granted further review.

ASSIGNMENTS OF ERROR
Bowers argues, summarized and restated, that the Court of
Appeals erred (1) in failing to find that a material change in cir-
cumstances had taken place since the entry of the divorce decree
and (2) in not awarding fees and costs to Bowers.

ANALYSIS
[2] Pursuant to Neb. Rev. Stat. § 42-365 (Reissue 1998),
alimony orders may be modified or revoked for good cause
shown. In order for Bowers to show good cause, she must show
a material and substantial change in circumstances which was
not contemplated by the parties at the time of the decree.
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[3,4] The determination of good cause necessary for modifi-
cation of a dissolution decree is a matter of discretion for the
trial court, and its decision will be reviewed on appeal de novo
on the record and will be reversed upon an abuse of discretion.
Kramer v. Kramer, 252 Neb. 526, 567 N.W.2d 100 (1997). Good
cause means a material and substantial change in circumstances
and depends upon the circumstances of each case. Id.; Creager
v. Creager, 219 Neb. 760, 366 N.W.2d 414 (1985). In a de novo
review, an appellate court reappraises the evidence as presented
by the record and reaches its own independent conclusions with
respect to the matters at issue. When the evidence is in conflict,
the appellate court considers and may give weight to the fact

. that the trial judge heard and observed the witnesses and
accepted one version of the facts rather than another. Pope v.
Pope, 251 Neb. 773, 559 N.w.2d 192 (1997).

[S] We first consider whether Bowers proved a material
change in circumstances and examine the decision of the district
court for an abuse of discretion. A judicial abuse of discretion
exists when reasons or rulings of a trial judge are clearly unten-
able, unfairly depriving a litigant of a substantial right and deny-
ing just results in matters submitted for disposition. Id. Here, the
evidence is not in conflict, and our de novo review will be based
upon whether the evidence presented establishes a material
change in circumstances regarding Bowers’ employment subse-
quent to the date of the decree such that the district court abused
its discretion in refusing to modify the award of alimony.

[6,7] Changes in circumstances within the contemplation of
the parties at the time a decree of dissolution is entered do not
justify modification of an alimony award. /d. The moving party
has the burden of demonstrating a material and substantial
change in circumstances which would justify the modification
of the alimony award. Id.

In concluding that Bowers had failed to establish a material
change in circumstances, the Court of Appeals relied upon the
fact that she had suffered from memory problems since 1994
and that the neurocognitive deficits from which she suffered had
existed since that time. See Bowers v. Scherbring, supra.
Although it is undisputed that Bowers’ neurocognitive deficits
have existed since 1994 and were therefore contemplated by the
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parties at the time of the dissolution, we conclude that it was not
contemplated by the parties that Bowers’ illness would prevent
her from working as a medical technologist. Bowers had been
treated by doctors regarding her illness prior to the decree of
dissolution, but it was only after the decree that she had to stop
working.

As a medical technologist, Bowers earned between $17 and
$18 per hour. Assuming a 40-hour workweek, Bowers earned
between $35,000 and $37,000 per year. At the time of the hear-
ing on the application, Bowers was no longer employed. Grandy
testified that Bowers might be employable within the medical
field either in a less demanding position or in a clerical position.
He recommended that Bowers undergo rehabilitation. We con-
clude that Bowers has shown that she has sustained a decrease
in her earning capacity.

We next consider whether Bowers was required to show that
she was unemployable in any field in order to prove a material
change in circumstances occurring since the decree. In Creager
v. Creager, 219 Neb. 760, 366 N.W.2d 414 (1985), the husband
was ordered to pay alimony, and 1 year later, he filed a petition
to modify the award. The husband alleged a change of circum-
stances in the employment and earnings of the parties and a
change in his health. The husband had worked as a pilot, but his
pilot’s license had been canceled because of health problems.
He claimed that since his surgery, he had not been able to find
work in this field. He alleged that he could perform only avia-
tion-related jobs and that because of his age, health, and limited
skills, he was not otherwise employable. The trial court found
him to be employable and refused to modify his alimony
obligation.

In affirming the trial court’s decision, we noted that the hus-
band seemed interested only in aviation-related employment and
disregarded other employment possibilities. Relying upon Sifers
v. Sifers, 544 S.W.2d 269 (Mo. App. 1976), we reasoned that
simply because the husband could not find a job in his area of
expertise did not mean that he was physically unable to work.
His pension income, together with disability benefits, had
increased each year. We noted that the wife’s increase in income
was offset by an increase in her living costs in Washington, D.C.



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































