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Filed January 14, 2000. No. S-98-256.

1. Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be drawn
from those facts and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing an order of summary judg-
ment, an appellate court views the evidence in a light most favorable to the party
against whom the judgment was granted and gives such party the benefit of all rea-
sonable inferences deducible from the evidence.

3. Summary Judgment: Proof. The party moving for summary judgment has the bur-
den to show that no genuine issue of material fact exists and must produce sufficient
evidence to demonstrate that the moving party is entitled to judgment as a matter of
law.

4, ___:___. A movant for summary judgment makes a prima facie case by producing
enough evidence to demonstrate that the movant is entitled to a judgment if the evi-
dence were uncontroverted at trial. At that point, the burden of producing evidence
shifts to the party opposing the motion.

5. Negligence: Invitor-Invitee: Licensee. The common-law distinction between
licensee and business invitee was prospectively abolished in Heins v. Webster County,
250 Neb. 750, 552 N.W.2d 51 (1996).

6. Invitor-Invitee: Words and Phrases. An invitee is a person who goes on the
premises of another in answer to the express or implied invitation of the owner or
occupant on the business of the owner or occupant or for their mutual advantage.

7. Negligence: Liability: Invitor-Invitee: Proximate Cause: Proof. A possessor of
land is subject to liability for injury caused to a business invitee by a condition on the
land if (1) the possessor defendant either created the condition, knew of the condition,
or by the exercise of reasonable care would have discovered the condition; (2) the
defendant should have realized the condition involved an unreasonable risk of harm
to a business invitee; (3) the defendant should have expected that a business invitee
such as the plaintiff either (a) would not discover or realize the danger or (b) would
fail to protect himself or herself against the danger; (4) the defendant failed to use rea-
sonable care to protect the plaintiff invitee against the danger; and (5) the condition
was a proximate cause of damage to the plaintiff. The first part of the above test may
be met by proving any one of the three subparts, namely, that the defendant created
the condition, knew of the condition, or would have discovered the condition by the
exercise of reasonable care.

Petition for further review from the Nebraska Court of
Appeals, IRwiN, Chief Judge, and MUEs and INBODY, Judges, on
appeal thereto from the District Court for Platte County, ROBERT
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R. STEINKE, Judge. Judgment of Court of Appeals reversed, and
cause remanded with directions.
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McCORMACK, J.
NATURE OF CASE

Charles Derr slipped and fell on some ice while he was a
guest at the New World Inn in Columbus, Nebraska, a hotel
operated by the Columbus Convention Center, Inc. (CCC). Derr
sued CCC, but the district court granted summary judgment for
CCC. Derr appealed, and the Nebraska Court of Appeals
reversed the judgment of the district court. Derr v. Columbus
Convention Ctr., No. A-98-256, 1999 WL 4200064 (Neb. App.
June 22, 1999) (not designated for permanent publication). CCC
petitioned this court for further review, which we granted on
August 25, 1999. For the reasons stated below, we reverse the
judgment of the Court of Appeals.

FACTUAL AND PROCEDURAL BACKGROUND
Derr’s deposition testimony indicates he was, at the time of
his accident, employed as a crew foreman by Hommon Cooling
Towers. Derr was in Columbus to work on a cooling tower for
Minnesota Corn Processors and had been staying at the New
World Inn for about 2 months at the time of his accident.
Derr’s accident occurred on August 31, 1995. Derr testified
that he was going down the stairs to get some ice from the ice
machine and fell when he slipped on some ice spilled on the last
step of the stairway and felt a snap in his left ankle. Derr testi-
fied that the stairway was an interior, carpeted stairway and that
the reason for his fall was a “few pieces” of ice from the ice
machine. :
The ice machine, according to Derr, was located on the
ground floor of the hotel and was positioned against a wall about
3 or 4 feet to the right of the bottom of the stairway. Derr stated
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that although he had seen ice on the floor around the ice
machine during his stay at the hotel, he had not previously seen
ice on the steps. Derr admitted that he had no idea how long the
ice on which he slipped had been on the step prior to his fall.
Derr knew of no facts that would indicate that CCC knew of the
presence of the ice on the step.

In its answers to interrogatories, CCC stated that the stairs
were vacuumed and that the floor at the base of the stairs was
mopped at least once a day and sometimes more. CCC also
stated that there were always regular housekeeping, mainte-
nance, and inspections of the area performed by all of CCC’s
employees throughout the day. While CCC could not state the
number of employees who passed through that area on any day,
it opined that numerous employees of CCC passed by that area
on a daily basis, often mulitiple times in a day. CCC stated that
all its employees are instructed and trained to keep the entire
premises in a clean and safe condition regardless of their partic-
ular job duties or description.

As a result of the fall, Derr suffered torn ligaments in his left
ankle, which required surgical repair. Derr alleged in his petition
that he had suffered a torn anterior talofibular ligament, a
severely hypertrophied synovium, and a compressed anterior
tibia nerve in his left ankle. Derr prayed for damages based upon
pain and suffering, medical expenses, lost wages, and a perma-
nent impairment to his left foot.

The district court, in entering summary judgment, found no
evidence in the record to indicate that CCC had created the dan-
gerous condition that led to Derr’s accident or that CCC had
actual or constructive notice of the condition. The Court of
Appeals reversed, finding evidence to support the conclusion
that CCC had created the dangerous condition by placing the ice
machine near the base of the stairs and failing to regularly patrol
the area for spills. Derr v. Columbus Convention Ctr., No.
A-98-256, 1999 WL 4200064 (Neb. App. June 22, 1999) (not
designated for permanent publication).

ASSIGNMENTS OF ERROR
CCC assigns on further review, as consolidated and restated,
that the Court of Appeals erred in finding that there was suffi-
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cient evidence upon which a jury could infer that CCC had cre-
ated the dangerous condition.

STANDARD OF REVIEW

[1] Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as
a matter of law. Ferguson v. Union Pacific RR. Co., ante p. 78,
601 N.W.2d 907 (1999); Nebraska Popcorn v. Wing, ante p. 60,
602 N.W.2d 18 (1999).

[2] In reviewing an order of summary judgment, an appellate
court views the evidence in a light most favorable to the party
against whom the judgment was granted and gives such party
the benefit of all reasonable inferences deducible from the evi-
dence. Nebraska Popcorn v. Wing, supra; Knudsen v. Mutual of
Omaha Ins. Co., 257 Neb. 912, 601 N.W.2d 725 (1999).

[3] The party moving for summary judgment has the burden
to show that no genuine issue of material fact exists and must
produce sufficient evidence to demonstrate that the moving
party is entitled to judgment as a matter of law. Id.

[4] A movant for summary judgment makes a prima facie
case by producing enough evidence to demonstrate that the
movant is entitled to a judgment if the evidence were uncontro-
verted at trial. Fackler v. Genetzky, 257 Neb. 130, 595 N.W.2d
884 (1999); Stiver v. Allsup, Inc., 255 Neb. 687, 587 N.-W.2d 77
(1998). At that point, the burden of producing evidence shifts to
the party opposing the motion. Kramer v. Kramer, 252 Neb. 526,
567 N.W.2d 100 (1997); Brown v. American Tel. & Tel. Co., 252
Neb. 95, 560 N.W.2d 482 (1997).

ANALYSIS
[5,6] Derr’s accident occurred prior to this court’s prospective
abolition of the common-law distinction between licensee and
business invitee in Heins v. Webster County, 250 Neb. 750, 552
N.W.2d 51 (1996). However, in this case, it is clear that Derr, as
a guest of the hotel, was a business invitee. An invitee is a per-
son who goes on the premises of another in answer to the
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express or implied invitation of the owner or occupant on the
business of the owner or occupant or for their mutual advantage.
Chelberg v. Guitars & Cadillacs, 253 Neb. 830, 572 N.W.2d 356
(1998); Young v. Eriksen Constr. Co., 250 Neb. 798, 553 N.W.2d
143 (1996).

[7] A possessor of land is subject to liability for injury caused
to a business invitee by a condition on the land if (1) the pos-
sessor defendant either created the condition, knew of the con-
dition, or by the exercise of reasonable care would have discov-
ered the condition; (2) the defendant should have realized the
condition involved an unreasonable risk of harm to a business
invitee; (3) the defendant should have expected that a business
invitee such as the plaintiff either (a) would not discover or real-
ize the danger or (b) would fail to protect himself or herself
against the danger; (4) the defendant failed to use reasonable
care to protect the plaintiff invitee against the danger; and (5)
the condition was a proximate cause of damage to the plaintiff.
Parker v. Lancaster Cty. Sch. Dist. No. 001, 256 Neb. 406, 591
N.W.2d 532 (1999); Chelberg v. Guitars & Cadillacs, supra.
The first part of the above test may be met by proving any one
of the three subparts, namely, that the defendant created the con-
dition, knew of the condition, or would have discovered the con-
dition by the exercise of reasonable care. Chelberg v. Guitars &
Cadillacs, supra.

The Court of Appeals in the instant case determined that there
was no issue of material fact regarding CCC’s actual or con-
structive knowledge of the presence of ice on the stairway and
that CCC did not have such knowledge. Derr did not seek fur-
ther review of these determinations, so they are not at issue in
this court, despite an apparent attempt by Derr’s counsel to
resuscitate his constructive notice claim during oral argument.
The sole issue presented by CCC’s petition for further review is
the Court of Appeals’ determination that there was evidence
from which a fact finder could reasonably infer that CCC cre-
ated a dangerous condition that led to Derr’s accident.

In so determining, the Court of Appeals relied on this court’s
decision in Chelberg v. Guitars & Cadillacs, supra, also a slip-
and-fall case. This court described the factual circumstances as
follows:



542

258 NEBRASKA REPORTS

Guitars & Cadillacs sold beer out of a “beer trough.” This
trough was a steel tub filled with ice and bottles of beer,
and was located in a recessed area of the club overlapping
the tile walkway which circled the dance floor. A customer
would tell the bartender what brand of beer the customer
wanted, and the bartender would pull out the bottle, dry it
off with a towel, open the top, and hand it to the customer.
Some customers would pull out the bottles themselves.
The beer trough closed at 12:45 a.m. At that time, the bar-
tender loaded the remaining beer bottles into cardboard
cases and placed them on a dolly. The loading of the dolly
took place in the area where Chelberg fell. The beer was
then wheeled to the beer cooler.

Chelberg v. Guitars & Cadillacs, 253 Neb. 830, 831-32, 572
N.W.2d 356, 358 (1998).

Chelberg contended that Guitars & Cadillacs, during the pro-
cess described above, created a dangerous condition that led to
his accident. This court stated:

The manager of Guitars & Cadillacs testified that they
trained employees involved in beer trough sales activity to
grab the beer bottle with a towel, wipe off the bottle, and
then hand it to the customer. He stated the reason for this
procedure is “the bottles are sitting in a tub of ice and when
you pull it out of the ice obviously there is water running
off of it. So we wipe it down. It’s still ice cold inside and
it’s still going to seep moisture out or the bottle will still
sweat a little bit, but the major amount, the water moisture
is wiped off.” Giving all reasonable inferences to Chelberg,
the fact finder could find that the bottles pulled out of the
trough could drip on the floor and create a slippery, wet,
and dangerous condition on the tile walkway used by the
customers. Then, to allow some of the customers to
remove bottles from the trough without wiping them off
and, at 12:45 a.m., shortly before Chelberg’s fall, take the
rest of the bottles out of the trough, again without wiping
them off, and load them onto a beer cart parked in the area
where Chelberg fell, establishes a question of fact for the
fact finder as to whether Guitars & Cadillacs created a dan-
gerous condition.

Id. at 836-37, 572 N.W.2d at 361.
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The facts of Chelberg are distinguishable from those pre-
sented in the instant case. In Chelberg, the dispositive factor was
not the existence of beer trough sales, but the fact that employ-
ees of Guitars & Cadillacs had (1) allowed customers to remove
their own bottles from the trough without having the bottles
wiped and (2) removed the bottles from the trough themselves
without wiping the bottles. Id. In Chelberg, then, the finder of
fact could reasonably infer that Guitars & Cadillacs had created
a dangerous condition through the active participation of its own
employees.

No such evidence exists in the present case. There is no evi-
dence to suggest, nor does Derr argue, that CCC employees
were actively involved in spilling the ice on which Derr fell.
Instead, the Court of Appeals found:

In the case before us, giving the benefit of all reasonable
inferences to Derr, the fact finder could find that the
Convention Center’s placement of an ice machine for use
by its patrons at the foot of a stairway and the failure to fre-
quently patrol the area for stray ice and melted ice created
a dangerous condition.

Derr v. Columbus Convention Ctr., No. A-98-256, 1999 WL
4200064 at *4 (Neb. App. June 22, 1999) (not designated for
permanent publication). In other words, the Court of Appeals
found that the evidence could support the conclusion that CCC
created a dangerous condition merely by placing an ice machine
near the foot of the stairs and not establishing a regular sched-
ule for inspecting the area.

However, in this case, the evidence shows that the ice was
spilled on the stair, most likely from an ice bucket of another
guest at the hotel. No evidence shows, and Derr does not allege,
that any employee of the hotel created or was aware of the spill.
Without such evidence, the finder of fact could not reasonably
infer that CCC “created” the hazard which caused Derr’s injury.

CCC presented evidence showing that its employees
inspected the area where the accident occurred several times a
day and that those employees were trained to recognize and
respond to hazardous conditions. CCC’s evidence also indicated
that no previous similar accidents had occurred on its premises.
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This evidence would, if uncontroverted at trial, entitle CCC to
judgment in its favor, as it would show that Derr’s accident was
not reasonably foreseeable and that CCC took reasonable care to
prevent such accidents.

In response, Derr presented no evidence supporting a reason-
able inference to the contrary. Derr presented no evidence show-
ing that CCC failed to take reasonable care or that CCC’s lapses
were the proximate cause of his injury. Most particularly, Derr
failed to demonstrate how CCC’s precautions failed to meet the
requirements of reasonable care, what additional precautions
would have been required by reasonable care, or how such addi-
tional precautions would have prevented his injury. Derr failed
to present evidence sufficient to show a material issue of fact.

CONCLUSION

CCC met its prima facie burden for summary judgment by
presenting evidence that its employees were not directly
involved in the spill that caused Derr’s injury and that CCC was
not actually or constructively aware of the spilled ice. Based on
the record presented, the finder of fact could not reasonably
infer that the placement of the ice machine created a dangerous
condition or that CCC failed to take reasonable care to prevent
its invitees from being injured.

Consequently, CCC met its burden of proof and was entitled
to summary judgment. The Court of Appeals erred in reversing
the judgment of the district court. The judgment of the Court of
Appeals is reversed, and the cause is remanded to that court with
directions to affirm the judgment of the district court.

REVERSED AND REMANDED WITH DIRECTIONS.

HENDRY, C.J., concurring.

I concur in the result reached in the majority opinion; how-
ever, I write separately because of a concern relating to the issue
of whether CCC exercised reasonable care in patrolling the area
around the ice machine.

The only issue on further review in this case is whether CCC
created the condition which caused Derr’s injury. The Court of
Appeals held that there was no genuine issue of material fact
regarding whether CCC had actual notice of the condition or
would have discovered the condition through the exercise of rea-
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sonable care, and neither party questioned this determination.
Thus, the majority’s discussion regarding the sufficiency of
CCC’s patrolling efforts is not necessary to resolve the issue
presented in this case.

IN RE INTEREST OF MICHAEL B., JR., ET AL., CHILDREN
UNDER 18 YEARS OF AGE.

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLEE,
v. MICHAEL B., APPELLANT, AND PATRICIA B.,
APPELLEE AND CROSS-APPELLANT.

604 N.W.2d 405

Filed January 14, 2000. No. 5-98-516.

1. Juvenile Courts: Parental Rights: Appeal and Error. In an appeal from a juvenile
court order terminating parental rights, the appellate court tries factual questions de
novo on the record. Appellate review is independent of the juvenile court’s findings;
however, when the evidence is in conflict, the appellate court may give weight to the
fact that the juvenile court observed the witnesses and accepted one version of facts
over another.

2. Parental Rights: Evidence: Proof. In order to terminate parental rights, the State
must prove by clear and convincing evidence that one of the statutory grounds enu-
merated in Neb. Rev. Stat. § 43-292 (Cum. Supp. 1996) exists and that termination is
in the children’s best interests.

3. Evidence: Words and Phrases. Clear and convincing evidence means that amount
of evidence which produces in the trier of fact a firm belief or conviction about the
existence of a fact to be proved.

4. Parental Rights: Statutes: Words and Phrases. Neb. Rev. Stat. § 43-292(5) (Cum.
Supp. 1996), the statute authorizing termination of parental rights for mental illness
or mental deficiency, means only those mental illnesses or mental deficiencies which
render the parents unable to discharge their parental responsibilities.

5. Parental Rights. Mental deficiency, in and of itself, is not a ground for termination
of parental rights, but it must be shown that the mental deficiency caused the failure
in parenting which, in turn, would dictate termination in the best interests of the
children.

6. Parental Rights: Proof. Only one ground for termination need be proved in order for
parental rights to be terminated.

7. Parental Rights. Where a parent is unable or unwilling to rehabilitate himself or her-
self within a reasonable time, the best interests of the children require termination of
the parental rights.

8. __ . Children cannot, and should not, be suspended in foster care or be made to await
uncertain parental maturity.
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Petition for further review from the Nebraska Court of
Appeals, MUEs, INBODY, and CARLSON, Judges, on appeal thereto
from the County Court for Adams County, DANIEL BRryaN, JR.,
Judge. Judgment of Court of Appeals affirmed.

Stephen A. Scherr, of Whelan & Scherr, for appellant Michael B.
Brenda L. McCrady for appellee Patricia B.

S. Colin Palm, Deputy Adams County Attorney, for appellee
State.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

McCoORMACK, J.
NATURE OF CASE

The Adams County Court, sitting as a juvenile court, termi-
nated the parental rights of Patricia B. to her three minor chil-
dren pursuant to Neb. Rev. Stat. § 43-292(2), (4), (6), and (7)
(Cum. Supp. 1996). The Nebraska Court of Appeals affirmed
the juvenile court’s order. See In re Interest of Michael B. et al.,
8 Neb. App. 411, 594 N.W.2d 674 (1999). Patricia now petitions
this court for further review, contending that the termination of
her parental rights was based on a finding that she had a mental
deficiency but that the State did not allege such ground for ter-
mination and failed to appoint a guardian ad litem for her. We
affirm.

BACKGROUND

Patricia is the natural mother of Michael B., Jr., born May 29,
1990; James B., born June 23, 1991; and Jeremiah B., born May
7, 1993. Patricia also has a daughter from a former marriage,
born August 18, 1979, who is not part of the present action.

On March 8, 1996, the State filed a petition requesting that
Michael, Jr.; James; and Jeremiah be adjudicated as juveniles
within the meaning of Neb. Rev. Stat. § 43-247(3)(a) (Reissue
1993), and temporary care and custody of the children was
placed with the then Nebraska Department of Social Services
(DSS). On July 24, 1996, an amended petition was filed which
alleged (1) that the children were homeless or destitute or with-
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out proper support through no fault of their parents and (2) that
the children lacked proper parental care by reason of the fault or
habits of their parents or that the children’s parents neglected or
refused to provide proper or necessary subsistence or other care
necessary for the health, morals, or well-being of the children.
Specifically, the petition alleged, inter alia, that Patricia had hit
the children in their head and facial areas with her knuckles; that
an investigation revealed that the children had numerous abra-
sions and bruises on their heads and faces; that Michael, Jr.,
reported that his brothers got spanked with wooden spoons; and
that there had been minimal compliance with the voluntary ser-
vices offered by DSS over the past 5 years.

Patricia admitted or pled no contest to the allegations con-
tained in the petition, and the children were adjudicated on
September 18, 1996. Subsequently, at least two case plans were
adopted, and DSS worked extensively with Patricia in regard to
the goals of those case plans.

On December 8, 1997, the State filed a supplemental petition
seeking termination of Patricia’s parental rights to Michael, Jr.;
James; and Jeremiah, pursuant to § 43-292(2), (4), (6), and (7).
The State also alleged that such termination was in the best
interests of the children.

At the termination hearing, the State presented many wit-
nesses, two of whom were psychological expert witnesses who
had evaluated Patricia. The first expert witness testified that
Patricia has possible borderline intelligence and a mixed per-
sonality disorder with paranoid and antisocial behaviors. This
witness further testified that Patricia does not possess the ade-
quate parenting skills to provide a nurturing and safe environ-
ment for her children and is not capable of acquiring those
skills. The second expert witness testified that Patricia has a
poor prognosis for being able to parent her children. This wit-
ness testified that Patricia is intellectually limited and that this
limitation, as well as her suspiciousness, distrust, and anger,
hampers her ability to love and to be responsible. This witness
further testified that Patricia’s history indicates that she lacks the
ability to care about her children’s needs and feelings and to
protect the children. Finally, this witness testified that Patricia is
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functioning on a borderline retarded range of ability, and the
witness gave his opinion that Patricia has a mental deficiency.

Following the termination hearing, the juvenile court found
that Patricia had substantially and continuously or repeatedly
neglected her children and had refused to give them the neces-
sary parental care and protection. See § 43-292(2). The juvenile
court found that Patricia was unfit by reason of debauchery,
habitual use of intoxicating liquor or narcotic drugs, or repeated
lewd and lascivious behavior, which conduct is seriously detri-
mental to the health, morals, or well-being of the children. See
§ 43-292(4). The juvenile court also found that the children were
adjudicated as juveniles within the meaning of § 43-247(3)(a) and
that reasonable efforts had failed to correct the conditions lead-
ing to the adjudication. See § 43-292(6). Finally, the juvenile
court found that the children had been in out-of-home placement
for 18 or more consecutive months and that Patricia has failed to
correct the conditions leading to the children’s out-of-home
placement in spite of reasonable efforts and services to Patricia.
See § 43-292(7).

The juvenile court also found that the State had shown by
clear and convincing evidence that Patricia had a mental defi-
ciency which would continue for a duration preventing her from
reuniting with and caring for her children.

The juvenile court found that Michael, Jr., had opposi-
tional/defiant disorder and attention deficit hyperactivity disor-
der and that he had exhibited sexualized behavior. It found that
James had been diagnosed with attention deficit hyperactivity
disorder, major depression, and posttraumatic stress disorder;
that he was on medications for seizure disorders; that he had
been hospitalized on several occasions due to disruptive behav-
ioral problems; that he had exhibited significant sexualized
behavior; and that he had numerous scars reflective of abuse
with no perpetrator being proved. The juvenile court found that
Jeremiah was diagnosed with possible attention deficit hyperac-
tivity disorder and developmental speech disorder; that he
showed signs of disruptive behavior; that he had exhibited sex-
ualized behavior; and that he had numerous scars.on his body
caused from physical abuse with no evidence of a perpetrator.
The juvenile court further found that all three children exhibited
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extensive learned use of vulgar and sexualized language; pos-
sessed special needs requiring strict and consistent limits; and
required parents who could provide a stable, safe, and moral
environment and a commitment of time to devote to the chil-
dren’s special needs.

With regard to Patricia, the juvenile court found that physical
abuse to the children had occurred as a result of the discipline
she exercised. It found that Patricia did not demonstrate an abil-
ity to parent her children and handle their behaviors without
external intervention and did not comply with the case plans
adopted by the juvenile court. However, the juvenile court found
that Patricia’s mental deficiency hindered her ability to follow
and complete the juvenile court’s case plans. It also found that
her mental deficiency prevented her from profiting from ser-
vices offered by DSS.

The juvenile court also found that Patricia had seriously per-
verted her children’s well-being because of her extreme indul-
gence of sensual pleasures; had exhibited indecent, base, and
unprincipled behavior in the presence of her children; and had
excited her children’s lustful desires by personal example and by
allowing lustful movies and periodicals to be freely accessible to
her children. It found that her history of personal abuse and
mental deficiency is the proximate cause of her present atti-
tudes, beliefs, and lifestyle.

The juvenile court found that Patricia used alcohol and drugs
while she had the care and custody of her children; that after the
children were removed from her care, she associated with and
continues to associate with persons who are alcohol dependent
and with persons who have been involved with abusive relation-
ships with children; and that she allowed her minor daughter to
also use alcohol and drugs.

The juvenile court further found that Patricia failed to place
herself in a position to resume the care and custody of her chil-
dren and would not be able to do so within a reasonable time
because of her mental deficiency; that she substantially and
repeatedly failed to provide a safe, clean, and moral environ-
ment for her children because of her mental deficiency; that she
does not have the capacity to provide proper care, structure, nur-
turing, and protection for her children; and that she was not able
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to provide a clean home for her children without external
support.

The juvenile court found that it was in the children’s best
interests to terminate Patricia’s parental rights. The parental
rights of the children’s father, Michael B., were also terminated.

Michael appealed the termination of his parental rights, and
Patricia cross-appealed. The Court of Appeals affirmed the judg-
ment of the juvenile court. See In re Interest of Michael B. et al.,
8 Neb. App. 411, 594 N.W.2d 674 (1999). The Court of Appeals
found that the evidence was sufficient to terminate Patricia’s
parental rights under § 43-292(2) and (4), and because it so
found, it did not discuss the other grounds for terminating
Patricia’s parental rights that were alleged in the petition. With
regard to Patricia’s mental deficiency, the Court of Appeals
determined that the juvenile court did not terminate Patricia’s
parental rights based upon her mental deficiency. However, the
Court of Appeals recognized that the juvenile court referenced
Patricia’s mental deficiency in addressing each of the grounds
for termination and in finding the evidence sufficient under each
of those grounds as charged. The Court of Appeals further con-
cluded that In re Interest of J.N.V., 224 Neb. 108, 395 N.W.2d
758 (1986), is controlling and holds that the presence of a men-
tal deficiency in a parent does not preclude termination of
parental rights under § 43-292(2) and that a logical extension of
that holding is that such mental deficiency also does not pre-
clude termination under § 43-292(4). Finally, the Court of
Appeals determined that based on In re Interest of J.N.V,, supra,
and because § 43-292(5) was not alleged as a ground for termi-
nation, it could not find plain error in the failure to appoint a
guardian ad litem for Patricia.

Patricia now petitions this court for further review. Michael
did not challenge the decision of the Court of Appeals.

STANDARD OF REVIEW
[1] In an appeal from a juvenile court order terminating
parental rights, the appellate court tries factual questions de
novo on the record. Appellate review is independent of the juve-
nile court’s findings; however, when the evidence is in conflict,
the appellate court may give weight to the fact that the juvenile
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court observed the witnesses and accepted one version of facts
over another. In re Interest of Joshua M. et al., 256 Neb. 596,
591 N.w.2d 557 (1999); In re Interest of Constance G., 254
Neb. 96, 575 N.W.2d 133 (1998).

ASSIGNMENT OF ERROR

Patricia alleges that the Court of Appeals erred in affirming
the order of the juvenile court terminating Patricia’s parental
rights based upon the juvenile court’s finding that Patricia was
unable to discharge parental responsibilities because of a men-
tal deficiency, yet the State failed to allege such ground for ter-
mination of Patricia’s parental rights and no guardian ad litem
was appointed for Patricia.

ANALYSIS

Patricia argues that the termination order was based upon the
finding that she was unable to discharge her parental responsi-
bilities because of her mental deficiency, which would continue
for a prolonged indeterminate period of time. See § 43-292(5).
Thus, she argues that her parental rights were not properly ter-
minated because the State did not allege mental deficiency as a
ground for termination under § 43-292(5), and a guardian ad
litem was thus not appointed to protect her interests as required
when the State alleges mental deficiency as a ground for
termination.

[2,3] In order to terminate parental rights, the State must
prove by clear and convincing evidence that one of the statutory
grounds enumerated in § 43-292 exists and that termination is in
the children’s best interests. In re Interest of Constance G.,
supra. Clear and convincing evidence means that amount of evi-
dence which produces in the trier of fact a firm belief or con-
viction about the existence of a fact to be proved. In re Interest
of Joshua M. et al., supra. In the instant case, the juvenile court
found that termination was in the best interests of the children
and that there was clear and convincing evidence establishing
the grounds for terminations specified in § 43-292(2), (4), (6),
and (7), which were the grounds alleged in the petition. Section
43-292(2) requires a finding that the parent has substantially and
continuously or repeatedly neglected and refused to give the
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juvenile or a sibling necessary parental care and protection.
Section 43-292(4) requires a finding that the parent is unfit by
reason of debauchery, habitual use of intoxicating liquor or nar-
cotic drugs, or repeated lewd and lascivious behavior, which
conduct is seriously detrimental to the health, morals, or well-
being of the children. Section 43-292(6) requires a finding that
the parent has failed to correct the conditions leading to the
determination that the child is one as described in
§ 43-247(3)(a). Section 43-292(7) requires a finding that the
parent failed to correct the conditions leading to the out-of-
home placement in spite of reasonable efforts and services and
the juvenile has been in out-of-home placement for 18 or more
consecutive months.

The State did not allege in its petition the separate termina-
tion ground based on mental deficiency, § 43-292(5), yet the
State provided evidence that Patricia had a mental deficiency
which would continue for a duration preventing her from reunit-
ing with and caring for her children. Section 43-292(5) provides
that a juvenile court may terminate parental rights when the par-
ents are unable to discharge parental responsibilities because of
mental illness or mental deficiency and there are reasonable
grounds to believe that such condition will continue for a pro-
longed indeterminate period. The statute further provides that
when termination of parental rights is sought under subsection
(5), the court shall appoint a guardian ad litem for the alleged
incompetent parent. See In re Interest of M.M., C.M., and D.M.,
230 Neb. 388,431 N.W.2d 611 (1988), citing § 43-292 (appoint-
ment of guardian ad litem for parents whose parental rights were
sought to be terminated under § 43-292(5) was mandatory; fail-
ure to do so found to be plain error requiring reversal).

This court has previously addressed a similar situation to the
one at hand, which the Court of Appeals found to be controlling.
In the case In re Interest of J.N.V., 224 Neb. 108, 395 N.W.2d
758 (1986) (Caporale, J., dissenting; Krivosha, C.J., and
Shanahan, J., join), the State used § 43-292(2) as the operative
section to terminate a mother’s rights. The mother was diag-
nosed as paranoid schizophrenic and long-term hospitalization
was recommended, as her condition was not expected to
improve in the near future. The court upheld the termination of
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the mother’s rights under § 43-292(2). The majority of the court
determined:

It is true that the State might have elected to assert as a
ground for terminating her rights the mother’s inability to
discharge her parental responsibilities because of her long-
term mental illness or deficiency, § 43-292(5), or that more
careful advocacy on the part of the State would have sug-
gested that it amend its pleading by adding § 43-292(5) as
a ground for the judgment it sought. . . .

. . . While it might have been kinder in these sad and
unfortunate circumstances for the State to have proceeded
under § 43-292(5), it was not required to do so.

In re Interest of J.N.V.,, 224 Neb. at 111-12, 395 N.W.2d at 760-61.
Patricia urges us to adopt the three-justice dissent in In re
Interest of J.N.V., supra. The dissent concluded that the State
chose to ignore the fact that it was dealing with a mentally ill
mother who, through no fault of her own, could not care for her
child and that the State had treated her as if she were of sound
mind and had consciously elected to neglect her parental
responsibilities. The dissent further pointed out that the major-
ity opinion makes no distinction between a mentally ill parent
and one who is not, while § 43-292 does make such a distinc-
tion, and does so for good reason. In re Interest of J.N.V, supra.
The dissent noted that “neglect contemplates the existence,
among other things, of intelligence, judgment, and reason, ren-
dering one capable of recognizing and adhering to a required
standard of care.” /d. at 113, 395 N.W.2d at 762. The dissent rea-
soned that the real question in the case was whether the mother
had the capacity to neglect her child and concluded that the evi-
dence established that the mother did not have such capacity and
that she therefore did not come within the purview of
§ 43-292(2). In re Interest of J.N.V., supra. The dissent stated:

The evidence establishes . . . that [the mother] may
come within the purview of § 43-292(5). The difficulty is
that the State did not give the mother notice, through a
guardian ad litem, that it was her mental ability to be a par-
ent which was at issue. . . .
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The majority opinion ignores a statutory requirement
and deprives a mentally ill mother of the valuable right to
have her interests protected by a guardian ad litem. Proper
notice is more than a matter of form, it is a constitutional
requirement which is met only when one is advised of the
matters to be considered in a manner which is fair in view
of the circumstances and conditions existent at the
time. . . . It is fundamentally unfair to tell a mother it is the
neglect of her son which is at issue and then try her for
lacking the mental capacity to carry out her parental
responsibilities.

(Citations omitted.) In re Interest of J.N.V., 224 Neb. 108, 113-14,
395 N.W.2d 758, 762 (1986) (Caporale, J., dissenting; Krivosha,
C.J., and Shanahan, J., join).

It is clear under § 43-292 that had subsection (5) been alleged
in the petition, a guardian ad litem would have had to have been
appointed for Patricia. However, subsection (5) was not alleged
in the petition, but evidence of Patricia’s mental deficiency was
presented at the termination hearing. The question becomes
whether a guardian ad litem was necessary under these circum-
stances. If a guardian ad litem had been appointed in this case,
he or she would have done one of two things. The guardian ad
litem either would have joined the State’s attorney in his efforts
or would have written his or her own report. By simply backing
the State’s attorney, the guardian ad litem would not have
changed the termination proceedings in any way. If the guardian
ad litem chose to write his or her own report and performed his
or her job appropriately, the guardian ad litem’s report would be
adverse to Patricia. Therefore, Patricia would not have benefited
by having a guardian ad litem appointed. The only action a
guardian ad litem could have taken to benefit Patricia in this
case would have been to retain expert witnesses to rebut the tes-
timony of the State’s expert witnesses as to Patricia’s mental
deficiencies. Because Patricia’s mental deficiency is not a
ground for the termination, the rebuttal testimony, if such testi-
mony could have been procured at all, would not have changed
the outcome of this case.

In this case, the State did not allege mental deficiency as that
term is defined in § 43-292(5). Therefore, it was improper for
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the State to put forth evidence of Patricia’s mental deficiency, as
this evidence was immaterial due to the State’s failure to include
mental deficiency as an allegation in drafting its petition.
Whether this failure was an oversight or an attempt to save costs
so that a guardian ad litem would not have to be appointed by
reason of an allegation under § 43-292(5) does not make any
difference.

[4,5] We have said that the statute authorizing termination of
parental rights for mental illness or mental deficiency means
only those mental illnesses or mental deficiencies which render
the parents unable to discharge their parental responsibilities. In
re Interest of Holley, 209 Neb. 437, 308 N.W.2d 341 (1981). In
other words, mental deficiency, in and of itself, is not a ground
for termination, but it must be shown that the mental deficiency
caused the failure in parenting which, in turn, would dictate ter-
mination in the best interests of the children.

In In re Interest of J.N.V,, 224 Neb. 108, 395 N.W.2d 758
(1986) (Caporale, J., dissenting; Krivosha, C.J., and Shanahan,
J., join), the mother gave birth to her baby on the floor of a
kitchen; had no plans to care for the newborn baby; had no
clothing, crib, or food for herself or the baby; and was diag-
nosed as a paranoid schizophrenic who, the day before the hear-
ing, did not respond to efforts to communicate with her, exhib-
ited extreme anger, was continually nervous and agitated, and
threatened suicide. In that termination of parental rights case,
mental deficiency under § 43-292(5) was not alleged as a ground
for termination. The dissent in that case said that the State sim-
ply chose to ignore the fact that it was dealing with a mentally
ill mother who, through no fault of her own, could not care for
her son.

The facts of In re Interest of J.N.V., supra, are easily distin-
guishable from this case. '

The evidence shows that Patricia allowed her children to have
access to and did not stop them from looking at adult videos and
magazines. Specifically, one witness testified that he saw the
children look at adult magazines on a couple of occasions.
Patricia’s daughter also testified that she saw the children watch-
ing adult videos and that there were adult magazines in the
house.
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The record is also replete with evidence that the children have
been exposed to repeated lewd and lascivious behavior. A num-
ber of witnesses testified to the foul language used by the chil-
dren. At least one witness heard Patricia use foul language in the
presence of the children. Witnesses who supervised visits
between Patricia and the children after the children were
removed from the home testified that Patricia would not react
when the children used foul language and would have to be
prompted to react to such language.

The children also exhibit sexualized behavior. The children’s
foster mother testified that the children would grab each other
between the legs; that Jeremiah would talk about having sex;
that James fondled the breasts of a mannequin; that she found
Michael, Jr., and James in the same bed together and Michael,
Jr., had his sweats and underwear down past his knees and
James was lying on the bed with his head under the covers; and
that she observed James rub his genitals up against objects. The
children’s foster mother also saw Patricia give James a lengthy
kiss on the mouth, during which Patricia moaned and twisted
her head back and forth.

Another witness observed James holding a pole between his
legs and moving his body in a way that imitates a male during
intercourse. The same witness also observed the children grab-
bing their own genitals and each other’s.

Patricia’s daughter testified that she saw the children in the
bathtub together and in their beds playing with each other’s gen-
ital areas and trying to “French kiss” each other. She also testi-
fied that she, Patricia, and Michael smoked marijuana and drank
alcohol in the house and that she had had sexual intercourse in
the house with Patricia’s knowledge. Patricia’s daughter was a
minor during these times.

James and Jeremiah were observed to suck Patricia’s fingers
with an in-and-out motion, without reprimand from Patricia.
One witness observed Jeremiah several times attempt to give
Patricia a kiss with his mouth open and his tongue out, and
Patricia simply laughed.

Patricia’s daughter was sexually abused by Michael, and
when her daughter told her about the abuse, Patricia failed to
stop the abuse, and, in fact, blamed her daughter for the sexual
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encounters between the two. Patricia even decided to marry
Michael while he was incarcerated for sexually abusing her
daughter and after she believed her daughter’s version of what
had happened between Michael and her daughter. At the time of
the termination hearing, Patricia was living with another man
whose parental rights to his own son had been terminated due in
part to allegations of sexual abuse. Patricia also remained
friends with yet another man after she found out he was a con-
victed child molester.

[6] In order to terminate parental rights, the State must prove
by clear and convincing evidence that one of the statutory
grounds enumerated in § 43-292 exists and that termination is in
the child’s best interests. In re Interest of Constance G., 254
Neb. 96, 575 N.W.2d 133 (1998). Thus, only one ground for ter-
mination need be proved in order for Patricia’s parental rights to
be terminated.

In considering the above evidence, we conclude that there is
clear and convincing evidence independent of any mental defi-
ciency that Patricia is an unfit parent by reason of debauchery,
habitual use of intoxicating liquor or narcotic drugs, or repeated
lewd and lascivious behavior, which conduct is found to be seri-
ously detrimental to the health, morals, or well-being of the
juveniles. Therefore, Patricia’s parental rights are terminated
pursuant to § 43-292(4). Because we have concluded that the
evidence is sufficient to terminate Patricia’s parental rights
under this ground, we need not discuss the other grounds for ter-
minating Patricia’s parental rights.

Having determined that the State has proved by clear and
convincing evidence one of the grounds for termination under
§ 43-292, we must next examine whether the State has also
shown, by the same quantum of proof, that termination of
parental rights would be in the best interests of the children.

[7,8] Where a parent is unable or unwilling to rehabilitate
himself or herself within a reasonable time, the best interests of
the children require termination of the parental rights. In re
Interest of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548
(1997). Children cannot, and should not, be suspended in foster
care or be made to await uncertain parental maturity. Id. At the
time of the termination hearing, the children had been in foster
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care for over 2 years. Intensive rehabilitation services were pro-
vided to Patricia, yet the care the children received from her had
improved only slightly. Patricia’s parenting skills had not
improved to a point where she was allowed to have unsuper-
vised visitation. A psychiatrist testified that all the children have
mental problems to some extent and have been victimized by
neglect, physical abuse, and possibly, sexual abuse. All of the
children have special needs requiring extensive time from a par-
ent who is willing and able to set strict guidelines and stringent
boundaries. It is evident that Patricia has been either unable or
unwilling to meet the physical and emotional needs of her chil-
dren in the past and demonstrates no ability to do so in the
future. The termination of Patricia’s parental rights is in the best
interests of her children.

CONCLUSION

Based upon our de novo review of the record, we conclude
that the State has proved by clear and convincing evidence that
the debauchery and lewd and lascivious conduct, together with
the habitual use of illegal drugs, under § 43-292(4), exists inde-
pendently of Patricia’s mental deficiencies and that termination
is in the children’s best interests. Accordingly, we affirm the
judgment of the Court of Appeals, affirming the county court’s
order terminating the parental rights of Patricia to Michael, Jr.;
James; and Jeremiah.

AFFIRMED.

STATE OF NEBRASKA, APPELLANT, V.
MARK D. KUEHN, APPELLEE.
604 N.W.2d 420

Filed January 14, 2000. Nos. $-99-229, §-99-230.

1. Judgments: Appeal and Error. To the extent questions of law are involved, an
appeliate court is obligated to reach conclusions independent of the decisions reached
by the courts below. )

2. Criminal Law: Prior Convictions: Habitual Criminals. Prior convictions sought to
be used for penalty enhancement under the habitual criminal statute, Neb. Rev. Stat.
§ 29-2221 (Reissue 1995), cannot be attacked in a separate proceeding.
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3. Criminal Law: Prior Convictions: Habitual Criminals: Case Overruled. To the
extent that State v. Johns, 233 Neb. 477, 445 N.W.2d 914 (1989); State v. Davis, 224
Neb. 518, 398 N.W.2d 729 (1987), overruled on other grounds, State v. Louthan, 257
Neb. 174, 595 N.W.2d 917 (1999); and State v. Benzel, 220 Neb. 466, 370 N.-W.2d
501 (198S), concluded that a prior conviction sought to be used for penalty enhance-
ment pursuant to the habitual criminal statute can be attacked in a separate proceed-
ing, they are overruled.

Appeal from the District Court for Stanton County: ROBERT
B. Ensz, Judge. Reversed and remanded with directions to
dismiss.

W. Bert Lammli, Stanton County Attorney, for appellant.
No appearance for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

In two consolidated appeals, the State appeals the order of the
district court for Stanton County made in the combined separate
proceedings filed by Mark D. Kuehn in which he challenged the
validity of two prior felony convictions for purposes of penalty
enhancement under the habitual criminal statute. The district
court concluded that the two prior convictions were invalid for
penalty enhancement purposes because there was no affirmative
showing in the records of the prior cases that Kuehn had
expressly waived his privilege against self-incrimination when
he entered guilty pleas in the two prior felony cases. We reverse
the order of the district court in both appeals and remand the
cause with directions to dismiss.

STATEMENT OF FACTS

On June 11, 1998, Kuehn was charged with second-offense
driving under the influence of alcoholic liquor (DUI), a Class W
misdemeanor under Neb. Rev. Stat. § 60-6,196 (Reissue 1998),
and with committing terroristic threats, a Class IV felony under
Neb. Rev. Stat. § 28-311.01 (Reissue 1995). The State sought to
charge Kuehn as being a habitual criminal for penalty enhance-
ment purposes under Neb. Rev. Stat. § 29-2221 (Reissue 1995).
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The habitual criminal charge was based on Kuehn’s 1992 plea-
based conviction for burglary, a Class III felony for which
Kuehn was sentenced to imprisonment for a term of not less
than 18 nor more than 30 months, and his 1996 plea-based con-
viction for delivery of a controlled substance, marijuana, a Class
III felony for which Kuehn was sentenced to imprisonment for
not less than 2 nor more than 5 years.

Kuehn filed two petitions for relief in two separate proceed-
ings, each challenging the validity of his prior convictions for
penalty enhancement purposes on the basis that the records
failed to disclose that Kuehn understood and waived his consti-
tutional rights on the record. Kuehn challenged his 1992 con-
viction for burglary and his 1996 conviction for possession of a
controlled substance (case Nos. S-99-229 and S-99-230, respec-
tively, on appeal to this court). The two separate proceedings
were combined for hearing and disposition by the trial court.

At the combined hearing for the separate proceedings held
January 4, 1999, the transcripts and bills of exceptions from the
two prior convictions were entered into evidence. On January
13, the district court filed its written order, ruling on both pro-
ceedings. The district court found that in each of the prior con-
victions, there was no affirmative showing that Kuehn expressly
waived his privilege against self-incrimination and that there-
fore his guilty pleas in each of those cases were “invalid for
enhancement purposes and must be set aside.” The State
appealed the order of the district court in each case. Appeals
from the two separate proceedings were consolidated by this
court on appeal.

ASSIGNMENTS OF ERROR

The State asserts, restated, that the district court erred in
allowing Kuehn in separate proceedings to attempt to set aside
otherwise valid prior plea-based convictions from which no
appeal was taken. The State argues, in the alternative, that
should this court conclude that the separate proceedings were
appropriate, the trial court erred in (1) applying the standards set
forth in State v. Hays, 253 Neb. 467, 570 N.W.2d 823 (1997),
regarding challenging the voluntariness of pleas on direct
appeal, to set aside otherwise valid prior convictions for
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enhancement purposes and (2) concluding that Kuehn’s consti-
tutional rights were violated at the time he entered his prior
guilty pleas and that as a result, the convictions were invalid for
enhancement purposes.

STANDARD OF REVIEW
[1] The State’s assignments of error present questions of law.
To the extent questions of law are involved, an appellate court is
obligated to reach conclusions independent of the decisions
reached by the courts below. State v. Ortiz, 257 Neb. 784, 600
N.W.2d 805 (1999).

ANALYSIS

Section 29-2221 does not create a separate offense, but,
rather, provides for enhanced punishment where a defendant is
found to be a “habitual criminal.” Under § 29-2221(1), a defend-
ant convicted of a felony may be deemed a habitual criminal if
the defendant has been (1) twice previously convicted of a
crime, (2) sentenced, and (3) committed to prison for terms of
not less than 1 year each. Where the defendant is convicted of a
felony and the State has charged the defendant as a habitual
criminal, a hearing shall be held prior to sentencing to determine
whether the defendant has been convicted of two or more prior
felonies and the sentences imposed therefor. § 29-2221(2). With
certain exceptions not relevant here, one deemed to be a habit-
ual criminal shall be punished by imprisonment for a mandatory
minimum term of 10 years and a maximum term of not more
than 60 years. § 29-2221(1).

Kuehn was charged with committing terroristic threats, a
Class IV felony. In connection with that charge, the State sought
to have Kuehn deemed a habitual criminal on the basis of his
two prior felony convictions, one for burglary and the other for
delivery of a controlled substance. It is undisputed that Kuehn
was sentenced in each prior conviction to imprisonment for a
term of not less than 1 year. See § 29-2221(1).

In an effort to avoid being deemed a habitual criminal and
thereby avoid being subject to the enhanced penalty under
§ 29-2221(1), and in view of the fact that we have held that a
defendant cannot in a habitual criminal proceeding collaterally



562 258 NEBRASKA REPORTS

attack a prior plea-based conviction on a basis other than denial
of the right to counsel, see State v. Partee, 240 Neb. 473, 482
N.W.2d 272 (1992), grant of habeas corpus reversed on other
grounds, Partee v. Hopkins, 30 F.3d 1011 (8th Cir. 1994), Kuehn
sought to have his two prior convictions declared invalid for
enhancement purposes by filing two “separate” proceedings.
The filing of separate proceedings was consistent with past
cases of this court. In past cases, we have held that although a
constitutional challenge to a prior conviction, other than a chal-
lenge based on denial of the right to counsel, may not be raised
in the habitual criminal proceedings conducted pursuant to
§ 29-2221(2), such challenge may be raised either in a direct
appeal after sentencing or in a separate proceeding commenced
for the express purpose of setting aside the prior judgment
alleged to be invalid. State v. Johns, 233 Neb. 477, 445 N.W.2d
914 (1989); State v. Davis, 224 Neb. 518, 398 N.W.2d 729
(1987), overruled on other grounds, State v. Louthan, 257 Neb.
174, 595 N.W.2d 917 (1999); State v. Benzel, 220 Neb. 466, 370
N.w.2d 501 (1985).

Kuehn challenged his prior convictions in the two separate
proceedings on the basis that the records of the two prior con-
victions failed to disclose that he understood and waived his
constitutional right against self-incrimination on the record in
connection with each of the prior convictions. Kuehn’s chal-
lenges were based on Boykin v. Alabama, 395 U.S. 238, 89 S.
Ct. 1709, 23 L. Ed. 2d 274 (1969). A “Boykin challenge” is a
claim that the record of the prior conviction does not affirma-
tively show that the defendant entered the plea voluntarily and
intelligently, with the knowledge that it constituted a waiver of
the privilege against compulsory self-incrimination, the right to
trial by jury, and the right to confront accusers. The State argues
on appeal that separate proceedings, such as those brought by
Kuehn, are not a valid means to attempt to set aside otherwise
valid prior convictions from which no appeal was taken.

We recently held that a prior conviction sought to be used for
penalty enhancement in a DUI prosecution cannot be collater-
ally attacked in a separate proceeding. State v. Louthan, supra.
In Louthan, the defendant filed a separate proceeding to chal-
lenge the validity of her prior conviction for DUI which the
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State sought to use for enhancement purposes in its prosecution
of second-offense DUI charges against her. Nebraska’s DUI law,
§ 60-6,196(2)(b), provides for greater penalties where a driver
has been convicted of multiple convictions for DUI during a 12-
year period.

In Louthan, we thoroughly examined the development of our
case law regarding collateral attacks on prior plea-based convic-
tions sought to be used for enhancement purposes. Prior to
Louthan, the law regarding separate proceedings was set forth in
cases such as State v. Wiltshire, 241 Neb. 817, 491 N.W.2d 324
(1992), overruled, State v. Louthan, supra. In Wiltshire, we dis-
tinguished between what we described as “first-tier” and “sec-
ond-tier” challenges to prior convictions sought to be used for
purposes of enhancement. “First-tier challenges” were those
that could be asserted by general objection in the enhancement
proceeding under consideration. A first-tier challenge was lim-
ited to a challenge based upon denial of the Sixth Amendment
right to counsel. A Boykin challenge addressing any or all of a
panoply of rights, such as that brought by Kuehn, was consid-
ered a “second-tier challenge” that could not be asserted in the
enhancement proceeding. However, under Wiltshire and similar
cases prior to Louthan, we held that a separate case initiated by
a petition for a “separate proceeding” was a proper vehicle for
asserting a second-tier challenge.

In 1995, the appellate courts of this state had the opportunity
to revisit the issue of separate proceedings in light of the U.S.
Supreme Court’s decisions, subsequent to Wiltshire, in Custis v.
United States, 511 U.S. 485, 114 S. Ct. 1732, 128 L. Ed. 2d 517
(1994), and Nichols v. United States, 511 U.S. 738, 114 S. Ct.
1921, 128 L. Ed. 2d 745 (1994). In LeGrand v. State, 3 Neb.
App. 300, 527 N.W.2d 203 (1995), aff 'd on other grounds, State
v. LeGrand, 249 Neb. 1, 541 N.W.2d 380, overruled, State v.
Louthan, supra, the Nebraska Court of Appeals concluded that
the “separate proceeding” was no longer necessary in order to
comport with federal constitutional law. The Court of Appeals’
decision was based, inter alia, on Custis and Nichols, which held
that under the federal Constitution, the right to challenge a prior
conviction offered for purposes of enhancement was required in
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the pending proceeding only where the prior conviction resulted
in imprisonment and the defendant had allegedly been denied
the Sixth Amendment right to counsel.

On further review in LeGrand, this court determined that the
Court of Appeals erred in concluding that Custis and Nichols
invalidated the use of separate proceedings in Nebraska. State v.
LeGrand, supra. This court stated that states are free to provide
their citizens greater due process protections under state consti-
tutions than those granted by the federal Constitution. This court
in LeGrand therefore reaffirmed the holding in Wiltshire that
collateral attacks in separate proceedings were a valid means in
Nebraska for bringing a second-tier challenge to an allegedly
constitutionally invalid plea-based prior conviction used for
enhancement purposes.

In State v. Louthan, 257 Neb. 174, 595 N.W.2d 917 (1999),
we overruled our holding in LeGrand to the extent the holding
applied to enhancement in DUI prosecutions. We found our
holding in LeGrand unsound for several reasons. In Louthan, we
observed that “where a criminal procedure is not authorized by
statute, it is unavailable to a defendant in a criminal proceed-
ing.” 257 Neb. at 186, 595 N.W.2d at 925. Because no statutory
procedure existed for asserting second-tier challenges to prior
~ plea-based DUI convictions, we concluded that such procedures
were unavailable under Nebraska criminal procedure.

In Louthan, we further observed that “[a] person who is con-
victed on the basis of a guilty plea has a right to appeal on the
ground that the plea was not knowing and voluntary.” Id.
However, if the defendant elects not to appeal, “when a separate
proceeding is commenced years after a plea-based conviction
from which there was no direct appeal, the record will likely not
contain any colloquy between the court and the accused at the
time of the acceptance of the plea.” Id. at 187, 595 N.W.2d at
926. We stated that “[a]t some point, judgments of conviction
must become final and the State should not be required to ‘rum-
mage through frequently nonexistent or difficult to obtain . . .
transcripts or records’ in order to defend them against collateral
attack.” Id.
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Finally, we determined in Louthan that a separate proceeding
“is inconsistent with limitations which our law places upon col-
lateral attack of criminal convictions under other circum-
stances.” Id. As examples of such limitations, we observed that
a defendant may not utilize a separate proceeding to collaterally
attack a prior conviction that is an element of a subsequent
offense and that an incarcerated defendant is not permitted to
utilize a motion for postconviction relief under Neb. Rev. Stat.
§ 29-3001 (Reissue 1995) in order to secure review of issues
which could have been litigated on direct appeal.

[2] In Louthan, we overruled State v. LeGrand, 249 Neb. 1,
541 N.W.2d 380 (1995), and other cases to the extent those
cases held that a prior conviction sought to be used for enhance-
ment in a DUI prosecution can be attacked in a separate pro-
ceeding. Our holding in Louthan applied specifically to
enhancement in a DUI prosecution. In the instant case, we are
faced with whether prior convictions sought to be used for
penalty enhancement pursuant to the habitual criminal statute,
as distinguished from an enhanced charge in the DUI context in
Louthan, can be attacked in a separate proceeding. As more fully
explained below, and consistent with our reasoning in Louthan,
we find that they cannot. Thus, we hold that prior convictions
sought to be used for penalty enhancement under the habitual
criminal statute cannot be attacked in a separate proceeding.

In the instant case, the State sought to enhance Kuehn’s pun-
ishment pursuant to the habitual criminal statute. Accordingly,
we look to the habitual criminal statute in conjunction with con-
stitutional principles in defining the parameters of a permissible
attack on a prior conviction used as a basis for establishing
habitual criminal status. As in State v. Louthan, 257 Neb. 174,
595 N.W.2d 917 (1999), where there was only one criminal
statutory procedure for challenging a prior DUI conviction
offered for purposes of enhancement, i.e., § 60-6,196(3), simi-
larly, in the habitual criminal statute, there is only one criminal
statutory procedure for challenging prior convictions which
could otherwise be used to establish habitual criminal status.
Specifically, § 29-2221(3) provides that if the defendant shows
that “he or she was released from imprisonment upon either of
[the prior] sentences upon a pardon granted for the reason that
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he or she was innocent, such conviction and sentence shall not
be considered as such” for purposes of enhancement under
§ 29-2221. Aside from the one explicit statutory procedure for
challenging prior convictions, i.e., § 29-2221(3), which chal-
lenge can be presented in the enhancement hearing, we conclude
on the basis of our reasoning in Louthan that there is no statu-
tory authority for a separate proceeding to attack a prior convic-
tion sought to be used for enhancement pursuant to the habitual
criminal statute and that therefore such separate proceeding is
unauthorized and unavailable under Nebraska criminal
procedure.

As we further observed in Louthan, at some point, judgments
must become final. The same interest in finality of prior convic-
tions exists with regard to prior convictions used in the habitual
criminal context as exists in the DUI context considered in
Louthan. A separate proceeding in connection with habitual
criminal enhancement is inconsistent with the other limitations
our law places upon collateral attacks of criminal convictions.
Subsequent to our decision in Louthan, an additional inconsis-
tency would exist were we to allow such separate proceedings in
connection with habitual criminal enhancement when they are
not allowed in connection with DUI enhancement.

It is fundamental that a defendant is entitled to constitutional
protections in connection with the entry of a guilty or nolo con-
tendere plea in a criminal case. State v. Irish, 223 Neb. 814, 394
N.W.2d 879 (1986). In this regard, we observe that a defendant
is further protected by the right of direct appeal from a plea-
based conviction. State v. Hays, 253 Neb. 467, 570 N.W.2d 823
(1997). Further, in a proceeding to establish habitual criminal
status, we have held that § 29-2221 requires that in order to
establish habitual criminal status for sentence enhancement pur-
poses, the State must establish that at the time of the prior con-
victions which resulted in imprisonment for not less than 1 year,
the defendant either had or waived counsel. State v. White, 244
Neb. 577, 508 N.W.2d 554 (1993), postconviction relief granted
249 Neb. 381, 543 N.W.2d 725 (1996), overruled on other
grounds, State v. Burlison, 255 Neb. 190, 583 N.W.2d 31
(1998); State v. Green, 240 Neb. 639, 483 N.W.2d 748 (1992);
State v. Partee, 240 Neb. 473, 482 N.W.2d 272 (1992), grant of
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habeas corpus reversed on other grounds, Partee v. Hopkins, 30
F.3d 1011 (8th Cir. 1994); State v. Johns, 233 Neb. 477, 445
N.W.2d 914 (1989); State v. Davis, 224 Neb. 518, 398 N.W.2d
729 (1987), overruled on other grounds, State v. Louthan, 257
Neb. 174, 595 N.W.2d 917 (1999); State v. Huffman, 222 Neb.
512, 385 N.W.2d 85 (1986). This requirement protects the
defendant’s Sixth Amendment right to counsel. Nichols v.
United States, 511 U.S. 738, 114 S. Ct. 1921, 128 L. Ed. 2d 745
(1994); Custis v. United States, 511 U.S. 485, 114 S. Ct. 1732,
128 L. Ed. 2d 517 (1994). Finally, it is unassailable that a
defendant found to be a habitual criminal under § 29-2221 and
sentenced accordingly has a right of direct appeal from that
determination following entry of judgment. We believe these
processes taken together afford the defendant the federal and
state constitutional protections to which he or she is entitled.

[3] In view of the above analysis, we conclude that the
requirements of both the state and federal Constitutions are sat-
isfied by the right of direct appeal from the prior plea-based
conviction used as a basis for habitual criminal status; the chal-
lenge afforded under § 29-2221(3); and the requirement that in
order to establish habitual criminal status for sentence enhance-
ment purposes under § 29-2221, the State must establish that at
the time of the prior convictions, the defendant either had or
waived counsel. Because we hold that separate proceedings to
challenge prior felonies used to establish habitual criminal sta-
tus are neither required nor authorized, to the extent that State v.
Johns, supra; State v. Davis, supra; and State v. Benzel, 220
Neb. 466, 370 N.W.2d 501 (1985), concluded that a prior con-
viction sought to be used for penalty enhancement pursuant to
the habitual criminal statute can be attacked in a separate pro-
ceeding, these cases are overruled.

Based on the reasons recited above, we conclude that the two
prior felony convictions the State sought to use as a basis for
establishing Kuehn’s habitual criminal status were not subject to
attack in the two separate proceedings filed by Kuehn and that
the trial court was without authority to conclude that the two
prior felony convictions were invalid for habitual criminal status
purposes. In view of the above conclusions, we need not con-
sider the State’s other assignments of error.
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. CONCLUSION
We conclude that Kuehn’s prior convictions used to establish
habitual criminal status were not subject to attack in separate
proceedings. We therefore reverse the order of the district court
and remand the cause with directions to dismiss.
REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.

LitA SHELDON-ZIMBELMAN, APPELLANT, V. BRYAN
MEMORIAL HOSPITAL, APPELLEE.
604 N.W.2d 396

Filed January 14, 2000. No. S-99-314.

1. Workers’ Compensation: Appeal and Error. Under the provisions of Neb. Rev.
Stat. § 48-185 (Reissue 1998), an appellate court may modify, reverse, or set aside a
Workers’ Compensation Court decision only when (1) the compensation court acted
without or in excess of its powers; (2) the judgment, order, or award was procured by
fraud; (3) there is not sufficient competent evidence in the record to warrant the mak-
ing of the order, judgment, or award; or (4) the findings of fact by the compensation
court do not support the order or award.

2. ___:___.Indetermining whether to affirm, modify, reverse, or set aside the judgment
of the Workers® Compensation Court review panel, the higher appellate court reviews
the findings of the single judge who conducted the original hearing.

3. _:___. Anappellate court is obligated in workers’ compensation cases to make its
own determinations as to questions of law.

4. Workers’ Compensation. A modification to a workers’ compensation award cannot
be applied retroactively before the date the application for modification is filed.

5. ___. The only authority the Workers’ Compensation Court possesses to modify orders
or awards is that provided by Neb. Rev. Stat. §§ 48-141 and 48-180 (Reissue 1998).
6. ___. Because benefits received during vocational rehabilitation under Neb. Rev. Stat.

§ 48-121(5) (Reissue 1998) may be temporary total disability benefits, a species of
total disability benefits, and where such benefits are followed by partial disability ben-
efits pursuant to § 48-121(2), the 300-week period shall be reduced by the number of
weeks during which compensation was paid for such total disability.

7. Statutes: Judicial Construction: Legislature: Presumptions: Intent. When judi-
cial interpretation of a statute has not evoked a legislative amendment, it is presumed
that the Legislature has acquiesced in the court’s interpretation.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Laura A. Lowe, of Cobb & Hallinan, P.C., for appellant.
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MILLER-LERMAN, J.
NATURE OF CASE

Lita Sheldon-Zimbelman appeals from a decision by a three-
judge review panel of the Nebraska Workers’ Compensation
Court, which affirmed in part, and in part reversed and
remanded with directions the decision of a single Workers’
Compensation Court judge. For the reasons stated below, we
affirm the decision of the review panel.

STATEMENT OF FACTS

On January 27, 1992, while employed by Bryan Memorial
Hospital (Bryan) as a micrographics sorter, Sheldon-Zimbelman
suffered a work-related injury to her back, which injury arose
out of and in the course of her employment. On June 22, 1993,
Sheldon-Zimbelman filed a petition with the Workers’
Compensation Court seeking workers’ compensation benefits.
On March 7, 1994, following the original hearing, a single judge
entered an award in favor of Sheldon-Zimbelman (original
award). Pursuant to the original award, the single judge therein
found, inter alia, that Sheldon-Zimbelman had “suffered injuries
to her back as a result of an accident arising out of and in the
course of her employment.” The single judge in the original
award determined that Sheldon-Zimbelman had been either tem-
porarily totally or temporarily partially disabled on various
dates enumerated in the award. The single judge in the original
award further found that as a result of the accident, Sheldon-
Zimbelman had sustained permanent partial disability in the
form of a 20-percent loss of earning capacity.

At the time of the accident, Sheldon-Zimbelman was receiv-
ing an average weekly wage of $358.53. Between the date of the
accident and the date of the original award, Bryan had paid
Sheldon-Zimbelman varying amounts of benefits. The single
judge found Sheldon-Zimbelman was entitled to receive
$239.02 per week for 34% weeks for temporary total disability
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(TTD) benefits, and the single judge credited Bryan for having
already paid this amount. The single judge also awarded
Sheldon-Zimbelman temporary partial disability (TPD) benefits
in the amount of $3,340.97, computed at varying rates for 17
weeks. Bryan received a credit for previously paying this
amount. The award further ordered Bryan to pay Sheldon-
Zimbelman $119.51 per week for 12% weeks for additional TPD
benefits, and $47.80 per week for 236°% weeks for permanent
partial disability (PPD) loss of earning benefits.

Thus, consistent with Neb. Rev. Stat. § 48-121(2) (Reissue
1998), the single judge in the original award credited the weeks
Sheldon-Zimbelman had received TTD and TPD against her
statutory entitlement to 300 weeks for PPD loss of earning ben-
efits. The single judge further ruled that Bryan was entitled to a
credit for having already paid to Sheldon-Zimbelman all of the
TTD benefits, as well as $3,340.97 of the TPD benefits awarded.

Finally, the single judge found that Sheldon-Zimbelman was
entitled to vocational rehabilitation and ordered that she be pro-
vided vocational rehabilitation in the form of a combined 4-year
bachelor’s degree program in human services at Southeast
Community College and the College of St. Mary. On the single
judge’s own motion, the original award was modified to order
Bryan to pay Sheldon-Zimbelman “temporary disability” while
she was participating in vocational rehabilitation.

Sheldon-Zimbelman completed her bachelor’s degree pro-
gram on or about May 11, 1996. While she was enrolled in the
program, Bryan paid her temporary benefits in the amount of
$239.02 per week for a total of 149 weeks. After she completed
the vocational rehabilitation program, Bryan paid Sheldon-
Zimbelman 59% weeks for PPD loss of earning benefits in the
amount of $47.80 per week. On or about November 25, 1997,
counsel for Bryan notified Sheldon-Zimbelman’s counsel that
Bryan was terminating the payment of Sheldon-Zimbelman’s
indemnity benefits. In a letter dated May 29, 1998, Bryan’s
counsel advised Sheldon-Zimbelman’s counsel that it had
ceased paying the benefits because Bryan had paid Sheldon-
Zimbelman more than 300 weeks of benefits, apparently relying
upon § 48-121(2).

On January 21, 1998, Sheldon-Zimbelman filed a petition
(second petition) bearing the same case number as the original
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petition. It is the outcome of the second petition which gives rise
to this appeal. In her second petition, Sheldon-Zimbelman chal-
lenged Bryan’s determination that it had paid her all of the
indemnity - benefits to which she was statutorily entitled.
Specifically, Sheldon-Zimbelman challenged Bryan’s claim that
it was entitled to include in the 300-week calculation of total
benefits the number of weeks it had paid her “temporary dis-
ability” benefits while she was participating in vocational reha-
bilitation. Sheldon-Zimbelman alleged that she was entitled to
the entirety of the PPD loss of earning benefits awarded in the
original award and that Bryan’s “setoff’” was contrary to
Nebraska law and the workers’ compensation statutes.

On August 25, 1998, Sheldon-Zimbelman’s second petition
came on for hearing before a single judge of the Workers’
Compensation Court. The evidence presented at the hearing
showed that Bryan had paid Sheldon-Zimbelman 308 weeks of
indemnity benefits, including 149 weeks of benefits paid while
Sheldon-Zimbelman was participating in her vocational rehabil-
itation program. Sheldon-Zimbelman presented uncontroverted
evidence that as a result of her injury, she had been unable to
work for various periods of time between October 22, 1996, and
December 3, 1997. Evidence was admitted to show that during
the majority of that time period, Bryan had paid Sheldon-
Zimbelman PPD loss of earning benefits in accordance with the
original award. Evidence was also admitted to show that as a
result of her workers’ compensation injury, Sheldon-Zimbelman
was unable to work beginning on August 5, 1998, and continu-
ing through the date of the hearing on August 25.

In a written order filed September 14, 1998, the single judge
found, inter alia, that Sheldon-Zimbelman was totally disabled
on various dates between October 22, 1996, and December 3,
1997, and ordered Bryan to pay TTD benefits instead of the PPD
loss of earning capacity benefits Bryan had paid for those dates.
The single judge also found that Sheldon-Zimbelman was enti-
tled to receive TTD benefits beginning on August 5, 1998, and
continuing on into the future “for so long thereafter as [Sheldon-
Zimbelman] shall remain temporarily totally disabled.” The sin-
gle judge concluded that although this award of additional TTD
benefits would result in Bryan’s paying more than 300 weeks of
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total benefits, there was no statutory limitation on the number of
weeks TTD benefits could be paid. The single judge stated that
in view of the resolution of the foregoing matters, the judge
would “decline” to address Bryan’s claim that it should be cred-
ited for benefits it had paid to Sheldon-Zimbelman while she
was participating in vocational rehabilitation.

Both parties appealed the single judge’s decision to the
review panel. Their combined appeals came up for review hear-
ing on February 23, 1999.

In an order dated March 10, 1999, the review panel affirmed
the single judge’s legal conclusion that there was no statutory
prohibition against paying in excess of 300 weeks in indemnity
benefits to a workers’ compensation claimant when the claimant
remained temporarily totally disabled. The review panel con-
cluded, however, that the single judge’s award of TTD benefits
for the dates between October 1996 and December 1997 was an
improper award of retroactive benefits and was in error as a mat-
ter of law, based on this court’s ruling in Starks v. Cornhusker
Packing Co., 254 Neb. 30, 573 N.W.2d 757 (1998). In Starks, we
held, inter alia, that a party is not entitled to the modification of
a prior workers’ compensation award to the extent the modifica-
tion predates the date of filing the petition to modify. The review
- panel found that the various dates between October 1996 and
December 1997 for which the single judge had ordered the
retroactive payment of TTD benefits, as opposed to PPD bene-
fits, preceded the January 21, 1998, filing of Sheldon-
Zimbelman’s second petition, and accordingly, it reversed the
single judge’s award of these retroactive TTD benefits.

The review panel further ruled that the single judge erred in
failing to address the issue of Bryan’s claimed credit for the
“temporary disability” benefits paid to Sheldon-Zimbelman
while she was participating in vocational rehabilitation. The
review panel determined that this was a question of law involv-
ing the interpretation of a statute and that accordingly, it had the
authority to resolve this issue on appeal independent of any
decision by the single judge.

Treating the benefits Bryan had paid to Sheldon-Zimbelman
while she was undergoing vocational rehabilitation as “tempo-
rary total disability,” the review panel concluded that Bryan had
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paid Sheldon-Zimbelman partial disability subsequent to paying
total disability and that pursuant to § 48-121(2), Bryan was enti-
tled to a credit against the 300-week statutory limitation on the
payment of indemnity benefits for the weeks of TTD benefits
which it had paid Sheldon-Zimbelman while she was participat-
ing in vocational rehabilitation. The review panel remanded the
case to the single judge and ordered the single judge to make the
necessary specific findings and calculations to reflect Bryan’s
credit for the 149 weeks it had paid Sheldon-Zimbelman TTD
benefits while she was participating in vocational rehabilitation
prior to receipt of the PPD loss of earning benefits. Sheldon-
Zimbelman appeals from the decision of the review panel.

ASSIGNMENTS OF ERROR

On appeal, Sheldon-Zimbelman asserts two assignments of
error: (1) The review panel erred in reversing the single judge’s
determination that she was entitled to a retroactive award of
TTD benefits instead of the PPD loss of earning indemnity pay-
ments she had received for the majority of the time between
October 22, 1996, and December 3, 1997, and (2) the review
panel erred in determining that pursuant to § 48-121(2), Bryan
was entitled to a credit against the 300-week maximum indem-
nity period for the 149 weeks that it had paid temporary benefits
to Sheldon-Zimbelman while she was participating in vocational
rehabilitation.

STANDARDS OF REVIEW

[1-3] Under the provisions of Neb. Rev. Stat. § 48-185
(Reissue 1998), an appellate court may modify, reverse, or set
aside a Workers’ Compensation Court decision only when (1)
the compensation court acted without or in excess of its powers;
(2) the judgment, order, or award was procured by fraud; (3)
there is not sufficient competent evidence in the record to war-
rant the making of the order, judgment, or award; or (4) the find-
ings of fact by the compensation court do not support the order
or award. Variano v. Dial Corp., 256 Neb. 318, 589 N.W.2d 845
(1999). In determining whether to affirm, modify, reverse, or set
aside the judgment of the Workers’ Compensation Court review
panel, the higher appellate court reviews the findings of the sin-
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gle judge who conducted the original hearing. Ideen v. American
Signature Graphics, 257 Neb. 82, 595 N.W.2d 233 (1999). An
appellate court is obligated in workers’ compensation cases to
make its own determinations as to questions of law. Anderson v.
Omaha Pub. Sch. Dist., 254 Neb. 1007, 581 N.W.2d 424 (1998).

ANALYSIS

Retroactive Award of TTD.

Sheldon-Zimbelman claims that the review panel erred in
reversing the single judge’s award of retroactive TTD payments.
In support of her claim, Sheldon-Zimbelman argues that the
review panel erred because it reversed the findings of fact made
by the single judge with regard to her total disability and that the
review panel is without authority to reverse findings of fact. This
assignment of error is without merit.

Sheldon-Zimbelman misperceives the review panel’s decision
pertaining to the single judge’s award concerning retroactive
TTD payments. The review panel did not reverse the single
judge’s factual findings, but, rather, the review panel determined
that as a matter of law, Sheldon-Zimbelman was not entitled to
the retroactive award she sought. The review panel may review
a single-judge decision for errors of law. Neb. Rev. Stat.

-§ 48-179 (Reissue 1998).

It is well settled that an appellate court is obligated in work-
ers’ compensation cases to make its own determinations as to
questions of law. Anderson v. Omaha Pub. Sch. Dist., supra.
Accordingly, we review Sheldon-Zimbelman’s assigned error
regarding the retroactive award of TTD benefits independent of
the lower courts’ decisions. Based on applicable legal principles,
we affirm the decision of the review panel that Sheldon-
Zimbelman was not entitled to the retroactive award of TTD
payments.

As recognized by the review panel, the case Starks v.
Cornhusker Packing Co., 254 Neb. 30, 573 N.W.2d 757 (1998),
is dispositive of this issue on appeal. In Starks, the claimant, on
original hearing, was found to be permanently and totally dis-
abled. Sometime after this award was entered, the employer
obtained information that the claimant was working at various
odd jobs, in contravention of the determination at the original
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hearing that he was totally disabled. Relying on this informa-
tion, the employer, without a court order, terminated the
claimant’s workers’ compensation benefits. One month later, the
employer filed a petition with the Workers’ Compensation Court
seeking a modification of the original award. The single judge
modified the award and the review panel affirmed.

[4] On appeal to this court, we affirmed the review panel’s
decision affirming the single judge’s order to modify the origi-
nal award, but we held in Starks, as a matter of law, that a mod-
ification to a workers’ compensation award cannot be applied
retroactively before the date the application for modification is
filed and, accordingly, modified that portion of the review
panel’s decision affirming the retroactive portion of the award
that predated the filing of the application to modify. We reached
our decision, in part, based upon earlier decisions of this court
that a workers’ compensation award is “in full force and effect,
as originally entered, until the award is modified pursuant to the
procedure set forth in § 48-141.” 254 Neb. at 38, 573 N.W.2d at
763 (citing ITT Hartford v. Rodriguez, 249 Neb. 443, 543
N.W.2d 740 (1996), and Ludwickson v. Central States Electric
Co., 142 Neb. 308, 6 N.W.2d 65 (1942)).

In the instant appeal, Sheldon-Zimbelman filed her second
petition on January 21, 1998. The single judge awarded
Sheldon-Zimbelman TTD benefits for the time period between
October 22, 1996, to December 3, 1997. The award of these
TTD benefits antedates the filing of her second petition, and the
review panel was correct as a matter of law in reversing the sin-
gle judge’s award of retroactive TTD benefits.

To avoid the application of the principles enunciated in
Starks, Sheldon-Zimbelman argues that her second petition did
not seek a modification of the single judge’s original award, but,
rather, the single judge was merely clarifying her prior award to
state that during those time periods that the evidence demon-
strated Sheldon-Zimbelman had been disabled, she should have
been paid TTD benefits instead of PPD loss of earning indem-
nity payments. Sheldon-Zimbelman relies in part on Bennett v.
J. C. Robinson Seed Co., 7 Neb. App. 525, 583 N.W.2d 370
(1998), in support of her claim. We reject Sheldon-Zimbelman’s
argument.
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Initially, we note that the original award as modified in 1994
did not provide for the payment of TTD benefits to Sheldon-
Zimbelman, except for those benefits which had already been
paid to her, for which Bryan received a credit, and the award of
“temporary disability” benefits which Sheldon-Zimbelman was
to receive while she participated in vocational rehabilitation. As
of the date of the original award, Sheldon-Zimbelman was found
to be entitled to PPD loss of earning indemnity payments.
Implicit in this award is a finding by the single judge that
Sheldon-Zimbelman had reached maximum medical improve-
ment and was no longer entitled to temporary benefits, except to
the extent she participated in vocational rehabilitation. See
Gibson v. Kurt Mfg., 255 Neb. 255, 583 N.W.2d 767 (1998).

[5] We have long observed that the Nebraska Workers’
Compensation Court is a tribunal of limited and special juris-
diction, and “it possesses only that authority which is conferred
upon it by the Nebraska Workers’ Compensation Act.” Ira v.
Swift-Eckrich, 251 Neb. 411, 414, 558 N.W.2d 40, 43 (1997).
We have previously held that the only authority the Workers’
Compensation Court possesses to modify orders or awards is
that provided by Neb. Rev. Stat. §§ 48-141 and 48-180 (Reissue
1998). See, Thach v. Quality Pork International, 253 Neb. 544,
570 N.W.2d 830 (1997); Ira v. Swift-Eckrich, supra; Dougherty
v. Swift-Eckrich, 251 Neb. 333, 557 N.W.2d 31 (1996).

Section 48-141(2) is the statutory authority for the Workers’
Compensation Court to modify an award “on the ground of
increase or decrease of incapacity due solely to the injury.” On
appeal to this court, Sheldon-Zimbelman denies that she filed a
petition for modification under § 48-141 based on an increase or
decrease of incapacity. Accordingly, the retroactive award of
TTD benefits cannot be justified on the authority of § 48-141.

The Nebraska Workers’ Compensation Act, in § 48-180, pro-
vides that the Workers’ Compensation Court may “modify or
change its findings, order, award, or judgment . . . within ten
days from the date of such findings, order, award, or judgment
for the purpose of correcting any ambiguity, clerical error, or
patent or obvious error.” The original award was entered in this
case on March 7, 1994. The award on Sheldon-Zimbelman’s
second petition from which she is appealing was entered on
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September 14, 1998. This latter award entered greater than 10
days after the original award is not a corrective award provided
for in § 48-180.

Because Sheldon-Zimbelman did not seek a modification
under § 48-141 due to a change in incapacity and because a
modification of the 1994 award was unavailable to Sheldon-
Zimbelman in 1998 under the 10-day provision of § 48-180, the
single judge was without statutory authority to modify the orig-
inal award and the review panel was correct in reversing the sin-
gle judge’s award of retroactive TTD benefits. With respect to
Bennett v. J. C. Robinson Seed Co., 7 Neb. App. 525, 583
N.W.2d 370 (1998), upon which Sheldon-Zimbelman relies, we
note that the employer therein did not appeal to the review
panel. To the extent that Bennett, supra, implies that a retroac-
tive award is permissible, it is disapproved. Sheldon-
Zimbelman’s first assignment of error is without merit.

Statutory Maximum 300 Weeks of Benefits: § 48-121(2).

On appeal, Sheldon-Zimbelman challenges the review panel’s
determination that the indemnity payments she received while
participating in vocational rehabilitation constituted TTD pay-
ments to be credited against the statutory maximum 300 weeks
for which she was entitled to receive indemnity benefits. We
find no merit to this assignment of error.

Section 48-121 controls this issue. Section 48-121 provides
as follows:

The following schedule of compensation is hereby
established for injuries resulting in disability:

(1) For total disability, the compensation during such
disability shall be sixty-six and two-thirds percent of the
wages received at the time of injury . . . .

(2) For disability partial in character, except the partic-
ular cases mentioned in subdivision (3) of this section, the
compensation shall be sixty-six and two-thirds percent of
the difference between the wages received at the time of
the injury and the earning power of the employee there-
after . . . . This compensation shall be paid during the
period of such partial disability but not beyond three hun-
dred weeks. Should total disability be followed by partial



578 258 NEBRASKA REPORTS

disability, the period of three hundred weeks mentioned in
this subdivision shall be reduced by the number of weeks
during which compensation was paid for such total dis-
ability.

(5) The employee shall be entitled to compensation
from his or her employer for temporary disability while
undergoing rehabilitation whether the rehabilitation is vol-
untarily offered by the employer and accepted by the
employee or is ordered by the Nebraska Workers’
Compensation Court or any judge of the compensation
court.

(Emphasis supplied.)

Based on § 48-121(1), total disability is compensated at two-
thirds of the average weekly wage. Pursuant to § 48-121(2), par-
tial disability is compensated at two-thirds of the difference
between the claimant’s earning power before and after the
injury, but compensation under this subsection is limited to 300
weeks. Furthermore, § 48-121(2) provides that if payments for
disability that is “partial” in character under subsection (2)
follow payments for disability that is “total” in character under
subsection (1), the employer is given credit against this
300-week total for the number of weeks that benefits for dis-
ability total in character were paid under subsection (1). Finally,
under § 48-121(5), if a claimant is receiving vocational rehabil-
itation, he or she is to be provided temporary disability
payments.

Sheldon-Zimbelman argues that because § 48-121(2) uses the
word “partial” and § 48-121(5) uses the word “temporary,”
§ 48-121(2) does not permit that “temporary” benefits paid pur-
suant to § 48-121(5) can be applied as a credit against the 300-
week maximum provided for in § 48-121(2). Sheldon-
Zimbelman does not challenge the review panel’s determination
that TTD payments in general are credited against the 300
weeks of partial disability payments provided for under
§ 48-121(2) where benefits for disability “total” in character are
followed by benefits for disability “partial” in character. She
merely challenges whether the disability benefits a claimant is
paid while undergoing vocational rehabilitation are or can be
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“temporary total disability” benefits. In resolving the issue
raised by Sheldon-Zimbelman, we refer to the controlling
statute and cases under it.

When construing statutes, “we are guided by the presumption
that the Legislature intended a sensible, rather than an absurd,
result in enacting the statute and its amendments.” Battle Creek
State Bank v. Haake, 255 Neb. 666, 680, 587 N.W.2d 83, 92
(1998). As a further aid to statutory interpretation, “we must
look to the statute’s purpose and give to the statute a reasonable
construction which best achieves that purpose, rather than a con-
struction which would defeat it.” Id. Finally, we have stated that
*“‘[w]hen considering a series or collection of statutes pertaining
to a certain subject matter which are in pari materia, they may
be conjunctively considered and construed to determine the
intent of the Legislature, so that different provisions of the act
are consistent and sensible.’” In re Joshua M. et al., 256 Neb.
596, 605, 591 N.W.2d 557, 563 (1999) (quoting Baker's
Supermarkets v. State, 248 Neb. 984, 540 N.W.2d 574 (1995)).

This court has previously considered the various terms used
in § 48-121 and stated: “In relation to ‘total disability’ under
§ 48-121(1) and ‘disability partial in character’ under
§ 48-121(2), ‘temporary’ and ‘permanent’ refer to the duration
of disability, while ‘total’ and ‘partial’ refer to the degree or
extent of the diminished employability or impairment of earning
power or earning capacity.” Heiliger v. Walters & Heiliger
Electric, Inc., 236 Neb. 459, 470, 461 N.W.2d 565, 573 (1990).
In opining on claims under § 48-121, this court has used the
phrases “temporary total disability,” “temporary partial disabil-
ity,” and “permanent partial disability” to describe the nature of
the workers’ compensation benefits a claimant is receiving pur-
suant to various subsections of § 48-121, notwithstanding the
fact that those phrases in their entirety do not appear in
§ 48-121. See, generally, Anderson v. Omaha Pub. Sch. Dist.,
254 Neb. 1007, 581 N.W.2d 424 (1998); Foreman v. State, 240
Neb. 716, 483 N.W.2d 752 (1992); Boults v. Church, 200 Neb.
319, 263 N.W.2d 478 (1978).

[6] Specifically, with respect to § 48-121, this court has on
numerous occasions, where supported by the facts, described
the benefits which a workers’ compensation claimant was
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receiving while undergoing vocational rehabilitation under
§ 48-121(5) as “temporary total disability” benefits, not merely
as “temporary disability” benefits or “total disability” benefits.
See, e.g., Gibson v. Kurt Mfg., 255 Neb. 255, 583 N.W.2d 767
(1998); Thach v. Quality Pork International, 253 Neb. 544, 570
N.W.2d 830 (1997); Bindrum v. Foote & Davies, 235 Neb. 903,
457 N.W.2d 828 (1990); Thom v. Lutheran Medical Center, 226
Neb. 737, 414 N.W.2d 810 (1987). We so ruled because a
claimant pursuing vocational rehabilitation may do so to the
exclusion of employment and because under such circum-
stances, the disability is therefore “total,” but such vocational
rehabilitation is designed to result in future employability and,
therefore, the disability is “temporary.” See Neb. Rev. Stat.
§ 48-162.01(1) (Reissue 1998) (providing that “[o]ne of the pri-
mary purposes of the Nebraska Workers’ Compensation Act
shall be restoration of the injured employee to gainful employ-
ment”). Because benefits received during vocational rehabilita-
tion under § 48-121(5) may be and in this case were “temporary
total disability” benefits, a species of total disability benefits,
and where such benefits are followed by “partial disability” ben-
efits as in the instant case, pursuant to § 48-121(2), the
300-week period shall be reduced by the number of weeks dur-
ing which compensation was paid for such total disability.

[7] Although we note that the Legislature has recently
amended § 48-121, the amendment does not supersede this
court’s interpretation of § 48-121(5), in which on the specific
facts of the cases, we have deemed the benefits received during
vocational rehabilitation to be “temporary total disability” ben-
efits. See § 48-121(5) (Supp. 1999). When judicial interpreta-
tion of a statute has not evoked a legislative amendment, it is
presumed that the Legislature has acquiesced in the court’s
interpretation. State v. Louthan, 257 Neb. 174, 595 N.w.2d 917
(1999); Miller v. Goodyear Tire & Rubber Co., 239 Neb. 1014,
480 N.W.2d 162 (1992).

Accordingly, we conclude that the temporary benefits
Sheldon-Zimbelman received pursuant to § 48-121(5) while
pursuing vocational rehabilitation were TTD benefits and were
properly credited against the 300-week statutory limitation on
workers’ compensation indemnity benefits, to the extent such a
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credit is permitted under § 48-121(2). The review panel was
correct in ruling that as a matter of law under § 48-121(2),
Bryan was entitled to a credit against the PPD payments it owed
Sheldon-Zimbelman payable after completion of Sheldon-
Zimbelman’s vocational rehabilitation for the TTD benefits
Bryan had previously paid Sheldon-Zimbelman while she was
undergoing vocational rehabilitation. Sheldon-Zimbelman'’s
assignment of error is without merit.

CONCLUSION
Having found no merit to Sheldon-Zimbelman’s assigned
errors, we affirm the decision of the Workers’ Compensation
Court review panel.
AFFIRMED.

STREEKS, INC., APPELLEE AND CROSS-APPELLANT, V. DIAMOND
HILL FarMs, INC., A NEBRASKA CORPORATION, APPELLEE,
AND JOHN D. NIELSEN, ALSO KNOWN AS JACK NIELSEN,
APPELLANT AND CROSS-APPELLEE.
605 N.w.2d 110

Filed January 21, 2000. No. S-98-396.

1. Judgments: Appeal and Error. On a question of law, an appellate court is obligated
to reach a conclusion independent of the determination reached by the court below.

2. Jury Instructions: Appeal and Error. Jury instructions are subject to the harmless
error rule, and an erroneous jury instruction requires reversal only if the error
adversely affects the substantial rights of the complaining party.

3. Trial: Evidence: Appeal and Error. In determining the admissibility of evidence,
the exercise of judicial discretion is implicit in determinations of relevancy and
admissibility, and the trial court’s decision will not be reversed absent an abuse of dis-
cretion. .

4. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to
the discretion of the trial court, whose decision will be upheld in the absence of an
abuse of that discretion.

5. Verdicts: Appeal and Error. A civil jury verdict will not be disturbed on appeal
unless clearly wrong.

6. Damages: Appeal and Error. The amount of damages to be awarded will not be dis-
turbed on appeal if it is supported by evidence and bears a reasonable relationship to
the elements of the damages proved.



582

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.
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Directed Verdict: Evidence: Appeal and Error. When a motion for directed verdict
made at the close of all the evidence is overruled by the trial court, appellate review
is controlled by the rule that a directed verdict is proper only where reasonable minds
cannot differ and can draw but one conclusion from the evidence, and the issues
should be decided as a matter of law.

Fraud: Proof. To prove fraudulent concealment, a plaintiff must show that (1) the
defendant had a duty to disclose a material fact; (2) the defendant, with knowledge of
the material fact, concealed the fact; (3) the material fact was not within the plaintiff’s
reasonably diligent attention, observation, and judgment; (4) the defendant concealed
the fact with the intention that the plaintiff act in response to the concealment or sup-
pression; (S) the plaintiff, reasonably relying on the fact or facts as the plaintiff
believed them to be as the result of the concealment, acted or withheld action; and 6)
the plaintiff was damaged by the plaintiff’s action or inaction in response to the
concealment. ’
Fraud. Where one has a duty to speak, but deliberately remains silent, his or her
silence is equivalent to a false representation.

___. In nondisclosure cases, the law does not attempt to define occasions when the
duty to speak arises, but, instead, has adopted the proposition that whether a duty to
speak exists is determined by all the circumstances of the case.

___. A party to a business transaction has a duty to disclose facts basic to the trans-
action when he or she knows another party is about to enter into the transaction under
a mistake as to those facts and that the other party would reasonably expect a disclo-
sure of those facts because of the relationship between the parties, the customs of the
trade, or other objective circumstances.

Fraud: Juries. In fraudulent concealment cases, existence of a duty to disclose is a
question of law, but the breach of that duty is a question of fact for the jury.

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a
court’s failure to give a requested instruction, an appellant has the burden of showing
that (1) the tendered instruction is a comect statement of the law, (2) the tendered
instruction is warranted by the evidence, and (3) the appellant was prejudiced by the
court’s failure to give the tendered instruction.

Contracts: Fraud: Damages. The benefit of the bargain rule is an appropriate mea-
sure of damages when the fraud induces a party to enter a contract for sale of property.
Fraud: Damages. In an action for fraud, a party may recover such damages as will
compensate him or her for the loss or injury actually caused by the fraud and place the
defrauded party in the same position as he or she would have been in had the fraud
not occurred.

Contracts: Fraud: Negligence. A purchaser is not limited to the contract when
bringing claims against a seller, but may also bring claims for fraudulent concealment,
fraudulent misrepresentation, and negligence.

Uniform Commercial Code: Fraud. Nebraska’s Uniform Commercial Code does
not preclude an action for fraud.

Uniform Commercial Code: Fraud: Contracts. Fraud and deceit provide a ground
for recovery that is independent of contract or the Uniform Commercial Code.

Jury Instructions: Pleadings: Evidence. A litigant is entitled to have the jury
instructed only upon those theories of the case which are presented by the pleadings
and which are supported by competent evidence.
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20. Jury Instructions: Evidence: New Trial. Submission of an issue on which the evi-
dence is insufficient to sustain an affirmative finding is generally prejudicial and
results in a new trial.

21. Damages: Proof. The burden is on the defendant to prove that the plaintiff should
have taken some action to mitigate damages.

Appeal from the District Court for Banner County: JoHN D.
KnaPp, Judge. Affirmed.

Laurice M. Margheim, of Curtiss, Moravek, Curtiss &
Margheim, for appellant.

Robert G. Pahlke and Maren Lynn Chaloupka, of The Van
Steenberg Firm, for appellee Streeks, Inc.

HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

HEenDRY, C.J.
I. INTRODUCTION

Darrel Streeks, doing business as Streeks, Inc., brought an
action against John D. Nielsen for fraudulent concealment based
on Nielsen’s failure to disclose certain information about potato
seed. A jury rendered a verdict in favor of Streeks, Inc., in the
amount of $25,000. Nielsen filed a notice of appeal and a peti-
tion to bypass. Streeks, Inc., cross-appealed. We granted
Nielsen’s petition to bypass, see Neb. Rev. Stat. § 24-1106(2)
(Reissue 1995), and now affirm.

II. BACKGROUND

Streeks, Inc. (Streeks), is a family corporation composed of
Darrel Streeks and his wife, LeAnn Streeks. Nielsen, doing
business as Diamond Hill Farms, Inc., is in the business of rais-
ing seed potatoes for his own use and for sale to other farmers.
For a number of years, Streeks has been engaged in growing cer-
tified seed potatoes. Potato growing in Nebraska is a specialized
area of farming, with only 16 certified potato growers in the state.

Since 1994, Streeks has grown certified seed potatoes for
Frenchman Valley Produce, which is owned and operated by
Timothy May, Streeks’ brother-in-law. May grows commercial
_ potatoes and had agreements with Streeks in 1994 through 1996
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































