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12. Public Service Commission. Neb. Rev. Stat. §§ 75-604 to 75-616 (Reissue 1996) 
and 86-801 to 86-811 (Reissue 1994) apply only to common carriers.  

13. Constitutional Law: Statutes. Where a statute is susceptible of two constructions, 
under one of which the statute is valid while under the other it is unconstitutional or 
of doubtful validity, that construction which gives it validity should be adopted.  

14. Constitutional Law: States: Administrative Law. The state cannot, consistent with 
constitutional guaranties against infringement upon private property rights, by leg
islative fiat or edict or by the orders of an administrative commission, arbitrarily 
impose the character or status of a common carrier upon a mere private carrier or 
other person who has not devoted his property to such a public use.  

15. Constitutional Law: Public Service Commission: Jurisdiction. The Nebraska 
Public Service Commission has the inherent constitutional authority to regulate 
common carriers under article IV, § 20, of the Nebraska Constitution; however, the 
powers enumerated in article IV, § 20, apply only to common carriers.  

16. _ : : - . The term "common carriers," as used in article IV, § 20, of the 
Nebraska Constitution, is coextensive with the meaning of that phrase at common 
law, and thus, the Nebraska Public Service Commission does not have constitutional 
authority over contract carriers.  

17. Administrative Law: Legislature. In the absence of constitutional authority, an 
administrative agency has only that power which has been granted to it by the 
Legislature.  

18. Legislature: Public Service Commission: Jurisdiction: Statutes. When the 
Legislature grants the Nebraska Public Service Commission jurisdiction over non
common carriers, the Nebraska Public Service Commission must exercise such 
authority completely within the statutory scheme.  

Appeal from the Nebraska Public Service Commission.  
Reversed and dismissed.  

James A. Eske and Kile W. Johnson, of Barlow, Johnson, 
Flodman, Sutter, Guenzel & Eske, and Harold L. Hadland for 
appellant.  

Jack L. Shultz and Gregory D. Barton, of Harding, Shultz & 
Downs, for intervenors-appellees.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 
and MLLER-LERMAN, JJ.  

CONNOLLY, J.  
Appellee, the Nebraska Public Service Commission (PSC), 

initiated an investigation to determine whether it had jurisdic
tion over appellant, the Nebraska Public Power District 
(NPPD). The PSC determined that the NPPD was providing 
intrastate telecommunications services for hire as a contract
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carrier and that such carriers fell within the PSC's jurisdiction.  
We conclude that the PSC does not have jurisdiction over 
telecommunications contract carriers, and therefore, we 
reverse, and dismiss.  

BACKGROUND 
NPPD's INTERNAL COMMUNICATIONS NETWORK 

The NPPD is a public corporation and political subdivision 
of the State of Nebraska, SID No. 1 v. Nebraska Pub. Power 
Dist., 253 Neb. 917, 573 N.W.2d 460 (1998), which operates an 
electrical utility system and generates, transmits, distributes, 
and sells electricity within its chartered territory, Omaha Pub.  
Power Dist. v. Nebraska Dept. of Revenue, 248 Neb. 518, 537 
N.W.2d 312 (1995). To operate its electrical system, the NPPD 
requires an internal communications network, which is primar
ily designed to assist the NPPD in operating its protective 
equipment. The communications network is also used to trans
mit voice and data between the NPPD's offices. In the past, the 
NPPD and other utilities used 2-gigahertz band frequencies for 
analog microwave communications pursuant to Federal 
Communications Commission (FCC) licenses. However, in 
1993, the FCC issued new rules providing policies and proce
dures for the mandatory and voluntary relocation of 2-gigahertz 
users to other frequencies on the spectrum. In response to the 
new FCC rules, the NPPD began converting its analog micro
wave network to a combination of digital microwave and fiber 
optics.  

The fiber optics were integrated into the NPPD's overhead 
protection ground wire, or "shield wire." The high voltage lines 
used by the NPPD generally have three conductors, or "phase 
wires." A shield wire is situated above the phase wires to pro
tect them from lightning strikes. The shield wire is metal and 
generally contains no fiber optics. However, since the NPPD 
and other utilities were required by the FCC to relinquish their 
2-gigahertz microwave communications systems, shield wire 
manufacturers have put fiber optics on the inside of their metal 
shield wires. Shield wire containing fiber optics is thus able 
to protect phase wires from lightning strikes and transmit 
communications.
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NORTHEAST COMMUNITY COLLEGE 
DISTANCE LEARNING NETWORK 

The Northeast Community College (NCC) campus is located 
in Norfolk, Nebraska. Through affiliation agreements with pub
lic and private schools, community organizations, municipal 
entities, business and industry, and other organizations, the 
NCC provides educational and training offerings throughout 
northeast Nebraska. The NCC's outreach program offers 
instruction to off-campus students via television, onsite instruc
tion, and interactive video distance learning programs.  

In 1994, a consulting firm was hired by secondary and post
secondary educational institutions in the northeast Nebraska 
area to conduct a feasibility study of the region's telecommuni
cations needs. As a result of the study, an interactive video dis
tance learning program was developed to deliver educational 
programming from the NCC to the Niobrara Valley Partnership, 
consisting of 13 school districts; the Northeast Nebraska 
Telepartnership, consisting of 8 school districts; and the 
Elkhorn Valley Partnership, consisting of 8 school districts. The 
distance learning programs were delivered to these partnerships 
by U S West at a cost of $18,420 per year.  

However, the consulting firm's study indicated that the cost 
of providing distance learning programs to the South Sioux City 
area was prohibitive, since that area was in another local access 
transport area, or LATA. See Neb. Rev. Stat. § 86-802(9) 
(Reissue 1994). See, also, State ex rel. Spire v. Northwestern 
Bell Tel. Co., 233 Neb. 262, 445 N.W.2d 284 (1989) (explaining 
LATA's). Due in part to the toll charges involved in crossing a 
LATA "boundary," it was expected to cost $47,148 a year to 
provide distance learning programs to South Sioux City. Thus, 
according to the NCC's calculations, it would have cost 2.6 
times more to provide distance learning programs to one site 
than it cost to reach 29 other sites.  

During the course of the consulting firm's study, it was dis
covered that the NPPD was upgrading and replacing a service 
line running from its Norfolk substation to the IBP plant sub
station in Dakota City and that the shield wire in the NPPD's 
upgraded line would contain fiber optics. The NPPD's new fiber
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optic line would cross the LATA boundary and would not be 
subject to toll charges.  

The NCC contacted the NPPD to determine whether there 
would be enough reserve capacity in the NPPD's fiber optic net
work to accommodate the NCC's distance learning program 
needs. Meetings were held between the NPPD, the NCC, the 
city of South Sioux City, and other educational partners, and it 
was determined that there was enough excess capacity in the 
fiber optic network to transmit educational programs between 
Norfolk, Wayne, and South Sioux City.  

The NPPD and the NCC entered into an agreement on July 
29, 1996, to provide the NCC with access to the NPPD's fiber 
optic network between Norfolk and South Sioux City. The 
NCC, Wayne State College, and South Sioux City were to pro
vide the connection from their facilities to "splice points" on 
the NPPD's fiber optic network. In addition, the NCC was to 
pay the NPPD an annual fee of $6,576 for the use of the 
NPPD's fiber optic network, which fee was designed to recover 
the NPPD's costs and would not result in any profit to the 
NPPD.  

The NCC established a fiber optic line from its campus to a 
midspan splice point on the NPPD's network, and South Sioux 
City established a fiber optic line from its technology center to 
the NPPD's IBP substation in Dakota City. Wayne State College 
had not yet connected to the NPPD's network as of March 25, 
1997, but planned to do so later that year.  

CrrY OF NORFOLK'S INTERNET CONNECTION 
The city of Norfolk's public library provides Internet access 

to its patrons, which patrons include a significant number of 
nonresidents. The city of Norfolk determined that its Internet 
service provider was unreliable, so it began looking for an alter
native mechanism by which it could provide reliable, high
speed Internet access. The city of Norfolk also sought to 
develop an internal communications network linking its various 
offices.  

The city of Norfolk discovered that the NPPD was providing 
the NCC and the city of South Sioux City with access to the 
NPPD's fiber optic network and asked the NPPD for similar
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access. On February 3, 1997, the NPPD agreed to provide 
Norfolk with access to the NPPD's fiber optic network on sub
stantially the same terms as the NPPD provided such access to 
the NCC and South Sioux City. CableCom of Norfolk would 
install fiber optic lines in Norfolk that linked the city's offices 
to develop an internal communications network. CableCom 
would also connect this network to the NPPD's fiber optic net
work. The city of Norfolk would then use South Sioux City's 
fiber optic line running from the NPPD's IBP substation to 
South Sioux City's technology center, where U S West would 
install a frame relay connection linking the technology center 
with Pioneer Internet. Pioneer Internet, a subsidiary of 
Longlines Phone Company, would act as the city of Norfolk's 
Internet service provider.  

As of March 25, 1997, the only line that had been completed 
was the connection between the city of Norfolk and the NPPD's 
fiber optic network.  

PSC's INVESTIGATION 
Based on the NPPD's agreements with the NCC and the city 

of Norfolk, the PSC, on its own motion, opened an investigation 
to determine whether the NPPD was offering intrastate telecom
munications services on a for-hire basis, such that the NPPD 
would be subject to the PSC's jurisdiction. Petitions for formal 
intervention were then filed by the Nebraska Independent 
Telephone Association; Benkelman Telephone Company, Inc.; 
Wauneta Telephone Co.; Henderson Cooperative Telephone 
Co.; AT&T Communications of the Midwest, Inc.; and the 
Nebraska Telephone Association.  

The Nebraska Telephone Association asked that the PSC 
address whether the NPPD was eligible to receive a certificate 
of public convenience and necessity, considering Neb. Rev.  
Stat. H§ 75-604 and 70-625 (Reissue 1996) and the federal 
Telecommunications Act of 1996, 47 U.S.C. §§ 151 to 614 
(1994 & Supp. 11 1996), and that the PSC order the NPPD to 
cease and desist from providing telecommunications services.  

The PSC held a hearing on March 25, 1997, and concluded 
that it had jurisdiction over the NPPD pursuant to Neb. Rev.  
Stat. § 75-109 (Reissue 1996). The PSC issued an order finding
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that the NPPD was providing telecommunications services to 
the NCC and the city of Norfolk on a for-hire basis, not as a 
common carrier but as a contract carrier, and that the NPPD was 
offering these services without a certificate of public conven
ience and necessity, as required by § 75-604. The PSC also 
found that it should seek the opinion of the Attorney General as 
to whether the NPPD, if granted a certificate of public conven
ience and necessity, could continue to provide the above
described services. Accordingly, the PSC ordered that the inves
tigation remain open until further guidance was received from 
the Attorney General.  

The Attorney General issued an opinion on September 4, 
1997, which indicated that the NPPD lacked the statutory 
authority to provide telecommunications services for hire under 
H 75-604 and 70-625, and that this absence of authority pre
cluded the PSC from issuing a certificate of public convenience 
and necessity to the NPPD. Att'y Gen. Op. No. 97045 (Sept. 4, 
1997).  

On October 20, 1997, the PSC held another hearing, this time 
to determine which certificated carriers, if any, would be able to 
offer telecommunications services in place of those services 
being provided by the NPPD to the NCC and the city of 
Norfolk, and to ascertain when a carrier could do so and at what 
price. After hearing evidence concerning the ability of other 
carriers to provide services similar to those provided by the 
NPPD, the PSC found that U S West could provide similar ser
vices to the NCC and South Sioux City for an annual charge of 
$24,300.72. The PSC likewise concluded that U S West could 
provide similar services to the city of Norfolk. Based on the 
Attorney General's opinion, the PSC also concluded that the 
NPPD lacked statutory authority to provide telecommunica
tions services and ordered the NPPD to cease and desist from 
offering such services no later than December 31.  

ASSIGNMENTS OF ERROR 
The NPPD asserts that the PSC erred in (1) finding that the 

NPPD was offering telecommunications services to the NCC 
and the city of Norfolk as a contract carrier on a for-hire basis; 
(2) finding that the NPPD's contracts with the NCC and the city
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of Norfolk fell within the PSC's jurisdiction under § 75-109; (3) 
finding that the NPPD's contracts with the NCC and the city of 
Norfolk were invalid in the absence of a certificate of public 
convenience and necessity issued to the NPPD by the PSC 
under § 75-604; (4) concluding that public power districts do 
not have statutory authority to provide telecommunications ser
vices; and (5) issuing the cease and desist order without proper 
notice and hearing contrary to due process of law, in violation 
of Neb. Rev. Stat. §§ 75-134 (Reissue 1996) and 84-915 
(Reissue 1994).  

SCOPE OF REVIEW 
This court has held that in an appeal from a decision of the 

PSC, an appellate court examines the record to determine 
whether the PSC acted within the scope of its authority and 
whether the evidence shows that the order in question is unrea
sonable or arbitrary. See, e.g., In re Application of Northland 
Transp., 239 Neb. 918, 479 N.W.2d 764 (1992); Union Transfer 
Co. v. Bee Line Motor Freight, 150 Neb. 280, 34 N.W.2d 363 
(1948). However, this court has also held that the PSC is an 
"agency" within the meaning of the Administrative Procedure 
Act (APA) and that the APA's provisions apply to the PSC. See 
Yellow Cab Co. v. Nebraska State Railway Commission, 175 
Neb. 150, 120 N.W.2d 922 (1963). In an appeal under the APA, 
this court's standard of review is for errors appearing on the 
record. Neb. Rev. Stat. § 84-918 (Reissue 1994). Accordingly, 
we must address which standard of review applies to appeals 
from the PSC.  

Under Neb. Rev. Stat. § 84-919 (Reissue 1994), the APA is 
the exclusive means of judicial review of an agency decision in 
a contested case, except as otherwise provided by law. Neb.  
Rev. Stat. § 84-917 (Reissue 1994), which governs agency 
appeals to the district court, is inapplicable where other provi
sions of law prescribe the method of appeal. Thus, if the Legis
lature has provided an appellate procedure other than the APA 
for appeals from an administrative agency, the APA does not 
apply, see R.D.B., Inc. v. Nebraska Liquor Control Comm., 229 
Neb. 178, 425 N.W.2d 884 (1988); but to the extent that another 
method of appeal has not been provided, the APA controls, see 
§ 84-919.
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The Legislature has indeed provided a specific method of 
appeal from the PSC. See Neb. Rev. Stat. §§ 75-136 to 75-137 
(Reissue 1996). Section 75-136 authorizes appeals from the 
PSC to the Nebraska Court of Appeals when civil penalties have 
not been imposed, and § 75-137 prescribes, the procedure for 
perfecting such an appeal. However, both sections are silent as 
to the standard of review to be applied by an appellate court.  
When the APA is inapplicable because another method of 
appeal has been prescribed and the standard of review has not 
otherwise been specified, the standard of review will be to 
search only for errors appearing on the record. Tri-County 
Landfill v. Board of Cly. Comrs., 247 Neb. 350,526 N.W.2d 668 
(1995). Thus, the appropriate standard of review for appeals 
from the PSC is a review for errors appearing on the record.  

When reviewing an order for errors appearing on the record, 
the inquiry is whether the decision conforms to the law, is sup
ported by competent evidence, and is neither arbitrary, capri
cious, nor unreasonable. See Vinci v. Nebraska Dept. of Corr 
Servs., 253 Neb. 423, 571 N.W.2d 53 (1997).  

The meaning of a statute is a question of law, and a review
ing court is obligated to reach its conclusions independent of 
the determination made by the administrative agency. Baker's 
Supermarkets v. State, 248 Neb. 984, 540 N.W.2d 574 (1995).  

The determination of a jurisdictional issue which does not 
involve a factual dispute is a matter of law which requires an 
appellate court to reach its conclusions independent from those 
of the trial court. State v. Dvorak, 254 Neb. 87, 574 N.W.2d 492 
(1998).  

ANALYSIS 
The PSC concluded that it had regulatory jurisdiction over 

the NPPD under § 75-109 because the NPPD was acting as a 
telecommunications contract carrier for hire. The NPPD con
tends that § 75-109 does not, in and of itself, grant the PSC the 
power to regulate all providers of communications services for 
hire in Nebraska intrastate commerce. Section 75-109 states: 

[T]he [PSC] shall regulate and exercise general control as 
provided by law over all common carriers, which term is 
hereby defined as all carriers, including contract carriers, 
engaged in the transportation of freight or passengers for
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hire or furnishing communication services for hire in 
Nebraska intrastate commerce.  

(Emphasis supplied.) Thus, § 75-109 does not provide the PSC 
with general statutory jurisdiction over all common and con
tract carriers; rather, such jurisdiction may be exercised only as 
"provided by law." 

PROVIDED BY LAW 
The phrase "provided by law" means prescribed or provided 

by statute. Peile v. Skelgas, Inc., 242 Ill. App. 3d 500, 610 
N.E.2d 813, 182 111. Dec. 944 (1993), reversed on other grounds 
163 Ill. 2d 323, 645 N.E.2d 184, 206 Ill. Dec. 179 (1994); 
Manchin v. Browning, 170 W. Va. 779, 296 S.E.2d 909 (1982).  
See Holzendorf v. Bell, 606 So. 2d 645 (Fla. App. 1992).  
Accordingly, the PSC's statutory authority over any particular 
common or contract carrier must be derived from some statute 
other than § 75-109. To hold otherwise would be to render the 
phrase "provided by law" superfluous, since § 75-109 would 
provide general authority in and of itself. See SID No. 1 v.  
Nebraska Pub. Power Dist., 253 Neb. 917, 922, 573 N.W.2d 
460, 465 (1998) (in construing statute, "a court must attempt to 
give effect to all of its parts, and if it can be avoided, no word, 
clause, or sentence will be rejected as superfluous or meaning
less; it is not within the province of a court to read anything 
plain, direct, and unambiguous out of a statute"). Thus, the PSC 
may regulate and exercise general control over common and, by 
definition, contract carriers, only when such authority is pro
vided for by some statute other than § 75-109.  

Accordingly, we must determine whether the Legislature has 
enacted statutes to regulate telecommunications contract carri
ers. If so, the PSC would administer such statutes and, thus, 
exercise regulatory and general control over such carriers, by 
virtue of § 75-109.  

Neb. Rev. Stat. §§ 75-604 to 75-616 (Reissue 1996) and 
86-801 to 86-811 (Reissue 1994) generally govern telecommu
nications providers in this state. These sections, by their plain 
language, purport to apply to all telecommunications carriers 
without distinction. Nonetheless, we can conclude only that the 
Legislature's failure to distinguish between various types of 
telecommunications carriers indicates that the Legislature
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intended these statutes to apply only to common carriers.  
Indeed, if we were to interpret these sections as providing the 
PSC with jurisdiction over telecommunications contract carri
ers, they would be of doubtful constitutional validity.  

CONSTITUTIONAL LIMIrrATIONS ON 
CONTRACT CARRIER REGULATION 

Where a statute is susceptible of two constructions, under 
one of which the statute is valid while under the other it is 
unconstitutional or of doubtful validity, that construction which 
gives it validity should be adopted. Nebraska RP. Dist. v. City 
of York, 212 Neb. 747, 326 N.W.2d 22 (1982), citing Union 
Stock Yards Co. v. Nebraska State Railway Commission, 103 
Neb. 224, 170 N.W. 908, modified on other grounds 103 Neb.  
224, 172 N.W. 528 (1919). Both this court's and the U.S.  
Supreme Court's precedents indicate that to interpret 
Nebraska's telecommunications statutes as providing the PSC 
with the authority to regulate contract carriers as strictly as 
common carriers would render the statutes unconstitutional.  
Thus, the statutes' ambiguity must be resolved in favor of the 
NPPD. See, Michigan Commission v. Duke, 266 U.S. 570, 45 S.  
Ct. 191, 69 L. Ed. 445 (1925); Frost Trucking Co. v. R. R. Com., 
271 U.S. 583, 46 S. Ct. 605, 70 L. Ed. 1101 (1926); Smith v.  
Cahoon, 283 U.S. 553, 51 S. Ct. 582, 75 L. Ed. 1264 (1931); 
Stephenson v. Binford, 287 U.S. 251, 53 S. Ct. 181, 77 L. Ed.  
288 (1932); City of Bayard v. North Central Gas Co., 164 Neb.  
819, 83 N.W.2d 861 (1957); Rodgers v. Nebraska State Railway 
Commission, 134 Neb. 832, 279 N.W. 800 (1938).  

Michigan Commission v. Duke, supra; Frost Trucking Co. v.  
R. R. Com., supra; and Smith v. Cahoon, supra, all stand for the 
proposition that a contract carrier cannot be constitutionally 
required to meet the same standards as a common carrier. The 
state statute in each of these cases essentially required both pri
vate contract and common motor carriers to obtain a certificate 
of public convenience and necessity. In each case, the Supreme 
Court struck down the statute. As stated by the Court in 
Michigan Commission v. Duke, 266 U.S. at 577-78: 

[I]t is beyond the power of the State by legislative fiat to 
convert property used exclusively in the business of a pri-
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vate carrier into a public utility, or to make the owner a 
public carrier, for that would be taking private property for 
public use without just compensation, which no State can 
do consistently with the due process of law clause of the 
Fourteenth Amendment.  

Likewise, as we stated in. City of Bayard v. North Central Gas 
Co., 164 Neb. at 832, 83 N.W.2d at 868: 

"It is well established that the state cannot, consistent with 
constitutional guaranties against infringement upon pri
vate property rights, by legislative fiat or edict or by the 
orders of an administrative commission, arbitrarily impose 
the character or status of a common carrier upon a mere 
private carrier or other person who has not devoted his 
property to such a public use." 

If we were to read Nebraska's statutes governing telecommuni
cations as requiring all telecommunications providers, whether 
private, contract, or common, to obtain a certificate of public 
convenience and necessity, then those statutes would likewise 
be unconstitutional. Accordingly, we conclude that Nebraska's 
telecommunications statutes apply only to common carriers.  

PSC's CONsTrrUTIONAL AUTHORITY 
Nonetheless, the intervenors contend that the Legislature's 

failure to specifically define the phrase "contract carrier" in the 
telecommunications context is of no moment, since the PSC has 
the right to define that phrase under article IV, § 20, of the 
Nebraska Constitution. Article IV, § 20, states in part: 

The powers and duties of [the PSC] shall include the 
regulation of rates, service and general control of common 
carriers as the Legislature may provide by law. But, in the 
absence of specific legislation, the [PSC] shall exercise 
the powers and perform the duties enumerated in this 
provision.  

Clearly, the PSC has the inherent constitutional authority to reg
ulate common carriers under this section. See, e.g., State ex rel.  
Spire v. Northwestern Bell Tel. Co., 233 Neb. 262, 445 N.W.2d 
284 (1989). Indeed, we have stated that in the absence of spe
cific legislation, the powers of the PSC, as enumerated in arti
cle IV, § 20, are absolute and unqualified. Myers v. Blair Tel.
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Co., 194 Neb. 55, 230 N.W.2d 190 (1975); State ex rel. State 
Railway Commission v. Ramsey, 151 Neb. 333, 37 N.W.2d 502 
(1949).  

However, the powers enumerated in article IV, § 20, apply 
only to common carriers. The term "common carriers," as used 
in article IV, § 20, is coextensive with the meaning of that 
phrase at common law. See, e.g., State v. Union Stock Yards Co., 
81 Neb. 67, 115 N.W. 627 (1908). Contract carriers were not 
considered common carriers at common law. See City of Bayard 
v. North Central Gas Co., supra. Thus, the PSC's constitutional 
authority over common carriers does not extend to contract car
riers. Kopf v. Public Telephone Co., 173 Neb. 96, 112 N.W.2d 
521 (1962). See, also, Consumers P. P. Dist. v. Twin Valleys P. P.  
Dist., 172 Neb. 315, 109 N.W.2d 372 (1961); City of Bayard v.  
North Central Gas Co., 164 Neb. 819, 83 N.W.2d 861 (1957); 
State v. Southern Elkhorn Telephone Co., 106 Neb. 342, 183 
N.W.2d 562 (1921).  

In the absence of constitutional authority, an administrative 
agency has only that power which has been granted to it by the 
Legislature. Stoneman v. United Neb. Bank, 254 Neb. 477, 577 
N.W.2d 271 (1998). When the Legislature grants the PSC juris
diction over non-common carriers, the PSC must exercise such 
authority completely within the statutory scheme. See, In re 
Complaint of Fecht, 216 Neb. 535, 344 N.W.2d 636 (1984); 
Consumers P P. Dist. v. Twin Valleys P. R Dist., supra.  
Moreover, the meaning of a statute is a question of law, and a 
reviewing court is obligated to reach its conclusions indepen
dent of the determination made by the administrative agency.  
Baker'sSupermarkets v. State, 248 Neb. 984, 540 N.W.2d 574 
(1995). Therefore, the intervenors' reliance on the PSC's con
stitutional authority in the instant case is misplaced.  

We do not express any opinion as to whether the NPPD is 
authorized to provide telecommunications services as a contract 
carrier or otherwise. The dispositive fact is that the NPPD was 
not acting as a common carrier as determined by the PSC.  
Because we have already determined that the PSC's jurisdiction 
does not extend to telecommunications contract carriers, we 
conclude that the PSC lacked jurisdiction over the NPPD.  
Therefore, the PSC had no authority to render any order con-
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cerning the NPPD. See City of Bayard v. North Central Gas 
Co., supra.  

CONCLUSION 
The PSC had no jurisdiction over the NPPD. Accordingly, 

the PSC's orders concerning the NPPD are null and void.  
REVERSED AND DISMISSED.  

STEPHAN, J., not participating.  

STATE OF NEBRASKA, APPELLANT AND CROSS-APPELLEE, V.  
DAVID HAROLD JACOB, APPELLEE AND CROSS-APPELLANT.  

591 N.W 2d 541 

Filed March 19, 1999. No. S-98-381.  

1. Judgments: Jurisdiction: Appeal and Error. The determination of a jurisdictional 
issue which does not involve a factual dispute is a matter of law which requires an 
appellate court to reach its conclusions independent from those of the trial court.  

2. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction 
over the matter before it 1 

3. Dismissal and Nonsult. A plaintiff may dismiss an action without prejudice, as a 
matter of right, at any time before final submission of the case.  

4. Courts: Jurisdiction. While not a constitutional prerequisite for jurisdiction of the 
courts of the State of Nebraska, the existence of an actual case or controversy is nec
essary for the exercise of judicial power.  

5. Pleadings. Under our system of pleading and practice, and the adversarial process, 
issues to be tried must be formed by pleadings.  

6. Jurisdiction: Appeal and Error. When a lower court lacks the authority to exercise 
its subject matter jurisdiction so as to adjudicate the merits of a claim, issue, or ques
tion, an appellate court also lacks the power to determine the merits of the claim, 
issue, or question presented to the lower court.  

Appeal from the District Court for Gage County: WILLIAM B.  
RIST, Judge. Appeal dismissed.  

Don Stenberg, Attorney General, and J. Kirk Brown for 
appellant.  

David H. Jacob, pro se.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.
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CONNOLLY, J.  
In 1986, the appellee, David Harold Jacob, pled guilty to 

three counts of second degree murder and two counts of use of 
a weapon to commit a felony. However, the information with 
which Jacob had been charged did not include the element of 
malice in the three counts of second degree murder.  

Jacob brought a postconviction action challenging his mur
der convictions, based on the State's failure to allege malice; the 
constitutionality of Neb. Rev. Stat. § 28-304 (Reissue 1995); 
and the State's failure to grant specific performance of Jacob's 
plea agreement, and claiming that the information essentially 
charged him with manslaughter. However, prior to a hearing on 
these issues, Jacob moved to dismiss the case without prejudice.  
The trial court, in a single order, granted Jacob's motion to dis
miss, and then, on its own motion, granted Jacob postconviction 
relief. The trial court vacated Jacob's three murder convictions 
and both use of a weapon to commit a felony convictions.  

ASSIGNMENT OF ERROR 
The State asks this court to overrule its holdings concerning 

malice announced in State v. Myers, 244 Neb. 905, 510 N.W.2d 
58 (1994), and State v. Ryan, 249 Neb. 218, 543 N.W.2d 128 
(1996) (both decisions overruled, State v. Burlison, 255 Neb.  
190, 583 N.W.2d 31 (1998)).  

On cross-appeal, Jacob asserts that (1) § 28-304 violates the 
5th, 6th, and 14th Amendments to the U.S. Constitution, (2) the 
trial court erred in failing to modify Jacob's convictions to three 
counts of manslaughter rather than vacating them, and (3) the 
trial court erred in failing to enforce the plea agreement.  

SCOPE OF REVIEW 
The determination of a jurisdictional issue which does not 

involve a factual dispute is a matter of law which requires an 
appellate court to reach its conclusions independent from those 
of the trial court. State v. Dvorak, 254 Neb. 87, 574 N.W.2d 492 
(1998).  

ANALYSIS 
Before reaching the legal issues presented for review, it is the 

duty of an appellate court to determine whether it has jurisdic
tion over the matter before it. State v. Silvers, 255 Neb. 702, 587
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N.W.2d 325 (1998). We note that in the instant case, the trial 
court granted Jacob's motion to dismiss his petition for post
conviction relief. We have held that a plaintiff may dismiss an 
action without prejudice as a matter of right, at any time before 
final submission of the case. See Gebhart v. Tri-State G. & T 
Assn., 181 Neb. 457, 149 N.W.2d 41 (1967), overruled on other 
grounds, Neumeyer v. Omaha Public Power Dist., 188 Neb.  
516, 198 N.W.2d 80 (1972). See, also, Neb. Rev. Stat. § 25-601 
(Reissue 1995). Nonetheless, the trial court, on its own motion, 
proceeded to vacate Jacob's convictions due to the State's fail
ure to include the element of malice in Jacob's murder charges.  
The trial court lacked the authority to do so.  

While not a constitutional prerequisite for jurisdiction of the 
courts of the State of Nebraska, the existence of an actual case 
or controversy is necessary for the exercise of judicial power.  
Galyen v. Balka, 253 Neb. 270, 570 N.W.2d 519 (1997). Once 
Jacob's petition was dismissed, there were no pleadings before 
the trial court, and thus, there was no controversy between the 
parties for the trial court to resolve. Under our system of plead
ing and practice, and the adversarial process, issues to be tried 
must be formed by pleadings. See Bowman v. Cobb, 128 Neb.  
289, 258 N.W. 535 (1935). If a trial court were able to render 
judgments on its own motion, even when no pleadings were 
before the court, there would be no limit to the trial court's 
power. A trial court simply cannot create controversies where 
none exist.  

We conclude that the trial court lacked the authority to vacate 
Jacob's convictions in the absence of any pleading giving the 
trial court jurisdiction, and thus, the trial court's order granting 
postconviction relief is a nullity. When a lower court lacks the 
authority to exercise its subject matter jurisdiction so as to adju
dicate the merits of a claim, issue, or question, an appellate 
court also lacks the power to determine the merits of the claim, 
issue, or question presented to the lower court. In re Adoption 
of Kassandra B. & Nicholas B., 248 Neb. 912, 540 N.W.2d 554 
(1995). For this reason, we are likewise without jurisdiction in 
the instant case.  

APPEAL DISMISSED.
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. BRIAN L. JOHNSON, RESPONDENT.  

590 N.W 2d 849 

Filed March 19, 1999. No. S-98-465.  

1. Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an attor
ney is a trial de novo on the record, in which the Nebraska Supreme Court reaches a 
conclusion independent of the findings of the referee; provided, however, that where 
the credible evidence is in conflict on a material issue of fact, the court considers and 
may give weight to the fact that the referee heard and observed the witnesses and 
accepted one version of the facts rather than another.  

2. Disciplinary Proceedings: Proof. The charges against an attomey in a disciplinary 
proceeding must be established by clear and convincing evidence.  

3. Disciplinary Proceedings: Appeal and Error. In a disciplinary proceeding, the 
Nebraska Supreme Court will not consider a party's objections to findings and con
clusions of the referee where the party did not take exception to those findings or 
conclusions in his or her response to the referee's report.  

4. Disciplinary Proceedings. To determine whether and to what extent discipline 
should be imposed in a lawyer discipline proceeding, the Nebraska Supreme Court 
considers the following facts: (1) the nature of the offense, (2) the need for deterring 
others, (3) the maintenance of the reputation of the bar as a whole, (4) the protection 
of the public, (5) the attitude of the offender generally, and (6) the offender's present 
or future fitness to continue in the practice of law. Each case justifying discipline of 
an attorney must be evaluated individually in light of the particular facts and cir
cumstances of that case.  

5. . For purposes of determining the proper discipline in a disciplinary proceeding, 
we consider a party's acts both underlying the offenses and throughout the disci
plinary proceeding.  

6. _. Cumulative acts of attorney misconduct are distinguishable from isolated inci
dents of neglect and therefore justify more serious sanctions.  

7. _. Repeated derogatory and inflammatory statements made by a party in a disci
plinary proceeding will be taken into consideration in determining an appropriate 
penalty.  

8. -. The determination of an appropriate penalty to be imposed on an attorney also 
requires consideration of any mitigating factors.  

Original action. Judgment of suspension.  

John W. Steele, Assistant Counsel for Discipline, for relator.  

Brian L. Johnson, pro se.  

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
MCCORMACK, JJ.
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PER CURIAM.  
This is an attorney disciplinary case in which the Nebraska 

State Bar Association (NSBA), relator, seeks to discipline Brian 
L. Johnson, respondent.  

On May 15, 1998, the Committee on Inquiry of the Third 
Disciplinary District filed formal charges against respondent.  
The committee alleged that while representing defendants in a 
criminal proceeding in 1997, respondent violated Canon 1, 
DR 1-102(A)(1) and (5), Canon 2, DR 2-1 10(A)(1) through (3), 
and Canon 6, DR 6-101(A)(3), of the Code of Professional 
Responsibility. Pursuant to Neb. Ct. R. of Discipline 10(F), the 
NSBA filed additional charges alleging that while representing 
Darrin Hofmann in a specific performance case in 1997, 
respondent violated the same provisions of the Code of Profes
sional Responsibility as stated above. The relevant provisions of 
the Code of Professional Responsibility are as follows: 

DR 1-102 Misconduct.  
(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule.  

(5) Engage in conduct that is prejudicial to the admin
istration of justice....  

DR 2-110 Withdrawal from Employment.  
(A) In general.  
(1) If permission for withdrawal from employment is 

required by the rules of a tribunal, a lawyer shall not with
draw from employment in a proceeding before that tri
bunal without its permission.  

(2) In any event, a lawyer shall not withdraw from 
employment until the lawyer has taken reasonable steps to 
avoid foreseeable prejudice to the rights of his or her 
client, including giving due notice to the client, allowing 
time for employment of other counsel, delivering to the 
client all papers and property to which the client is enti
tled, and complying with applicable laws and rules.  

(3) A lawyer who withdraws from employment shall 
refund promptly any part of a fee paid in advance that has 
not been earned.
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DR 6-101 Failing to Act Competently.  
(A) A lawyer shall not: 

(3) Neglect a legal matter entrusted to him or her.  
In his answer to the charges, respondent filed a counterclaim 

against the NSBA, seeking money damages. This court has 
stricken the counterclaim.  

This court referred the matter to a referee, pursuant to Neb.  
Ct. R. of Discipline 10(J) (rev. 1996). The referee conducted a 
formal evidentiary hearing on August 27, 1998, which respon
dent did not attend. Respondent had informed the referee that he 
would not attend the hearing before the referee unless he was 
given an assurance that he would not be questioned.  

The referee found that the evidence clearly and conclusively 
established that respondent violated his oath and violated all six 
disciplinary rules stated above both in his representation of the 
defendants in the criminal proceeding and in his representation 
of Hofmann. In addition to these determinations, the referee 
noted a concern with respondent's attitude throughout the disci
plinary proceeding, finding that he "remains generally unrepen
tant and . .. tends to point the blame at everyone but himself, 
and his general decorum and responsiveness to the entire situa
tion reflects poorly on his past and future ability to practice 
law." The referee recommended that respondent be suspended 
from the practice of law for 2 years and that he should not be 
readmitted without completing a course on ethics.  

In his response to the referee's report, respondent took no 
exception to the referee's factual findings or the referee's deter
minations that respondent violated certain disciplinary rules.  
Regarding the recommended suspension, respondent agreed 
that he should be suspended and added that he should also be 
publicly censured, but asserted that the suspension should be 
variable and should end upon his completion of a 100-page dis
sertation regarding ethics, with the specific subject to be deter
mined by this court. However, in his brief to this court, respon
dent (1) asserts that the referee did not consider certain 
mitigating evidence; (2) provides justifications for his actions; 
and (3) argues that in his representation of Hofmann, respon-
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dent did not violate any disciplinary rule. The NSBA took no 
exception to the referee's report.  

STANDARD OF REVIEW 
A proceeding to discipline an attorney is a trial de novo on 

the record, in which the Nebraska Supreme Court reaches a 
conclusion independent of the findings of the referee; provided, 
however, that where the credible evidence is in conflict on a 
material issue of fact, the court considers and may give weight 
to the fact that the referee heard and observed the witnesses and 
accepted one version of the facts rather than another. State ex 
rel. NSBA v. Malcom, 252 Neb. 263, 561 N.W.2d 237 (1997); 
State ex rel. NSBA v. Johnston, 251 Neb. 468, 558 N.W.2d 53 
(1997). The charges against an attorney must be established by 
clear and convincing evidence. See State ex rel. NSBA v.  
Johnston, supra.  

FACTS 
Because respondent did not attend the hearing before the ref

eree and did not take exception to the referee's determinations 
other than the recommended discipline, we do not address his 
arguments in his brief that contest the referee's findings. See 
State ex rel. NSBA v. Schmeling, 247 Neb. 735, 529 N.W.2d 799 
(1995). We nonetheless conduct a de novo review of the record, 
and upon our review, we find the following facts: 

Respondent was admitted to the practice of law in the State 
of Nebraska on September 28, 1995. At all times relevant to this 
matter, respondent was engaged in the private practice of law in 
Madison County, Nebraska.  

Respondent was retained by five individuals to represent 
them on minor in possession charges. They each paid him a fee 
in advance. Respondent appeared with his clients at their 
arraignments. He filed a motion to suppress evidence on behalf 
of each client. The hearing on the motion to suppress was 
scheduled for June 30, 1997. The clients appeared, but respon
dent did not. The clients waited at the courthouse and repeat
edly tried to contact him. Eric Ford, one of the clients, testified 
that they reached respondent's secretary but that the secretary 
did not know where respondent was. Respondent did not con-
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tact the court or any of his clients to explain his absence. The 
county court continued the hearing until July 7.  

On July 3 and 7, 1997, respondent filed motions to withdraw 
as attorney of record for the defendants, but did not attach an 
affidavit stating that he informed his clients of the motions to 
withdraw. In fact, he did not notify any of the five clients that 
he was withdrawing. The motions stated that he did not attend 
the suppression hearing because a power failure caused his 
clocks to fail. Respondent explained that he could no longer 
represent the clients because of the sale of his office building 
and because of conflicts with scheduled hearings. He did not 
appear at the hearing on July 7, although he was still attorney of 
record. Some of the clients unsuccessfully asserted the motion 
to suppress pro se, and all of the clients eventually pled guilty.  
When asked by one client for his money back, respondent wrote 
to the client stating, 

A flat fee is non-refundable. . . . A hearing on the suppres
sion issue would have cost you considerably more ....  

I was forced to withdraw from this case through no fault 
of my own. The Madison County Court Judge would not 
let me change my local court cases to another date, and 
they always conflicted with your cases in Bassett.  

If you have a complaint, then direct it to this judge who 
usurps the power of a lawyer to even request a continuance 
without his prior permission. I cannot help it if there are 
judges that will not work with attorneys and do not give 
them proper respect and consideration. In my opinion, this 
is what caused the conflict in your cases in Bassett, 
Nebraska. I cannot waste my time arguing with judges 
over scheduling matters. I have exhausted my patience 
with them, and with clients like you who never think they 
are guilty.  

Ford testified that he and the other clients understood that the 
fee they paid would include representation up to but not includ
ing a trial. Ford's account of the fee arrangement was contra
dicted only by unsworn assertions in respondent's answer to the 
charges. The referee determined that respondent returned the 
fees in full, but only after the Committee on Inquiry conducted 
its hearing.
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In the second legal matter at issue, respondent represented 
Hofmann in a specific performance case against Garry Pollman, 
Jr., in Madison County District Court. Respondent filed a peti
tion on behalf of Hofmann. Attorney Jan Einspahr represented 
Pollman and filed a counterclaim in the suit. Respondent filed 
an answer to the counterclaim on behalf of Hofmann on May 
15, 1997. A pretrial conference was scheduled for September 
29.  

On June 6, 1997, Einspahr sent respondent a letter indicating 
that their two respective clients were working out a settlement 
without the assistance of counsel. The letter requested respon
dent advise her if Hofmann had told respondent of the settle
ment and stated that if so, they could arrange the closing on the 
real estate at issue. Respondent made at least one attempt to 
contact Hofmann by regular mail prior to the pretrial confer
ence date. The record indicates that Hofmann did not receive 
the message because he had moved out of town and did not pro
vide respondent with a forwarding address.  

In a letter dated July 25, 1997, respondent wrote Einspahr 
and expressly noted the scheduled pretrial conference. He stated 
in the letter that he had little contact with Hofmann and asked 
Einspahr if he needed to dismiss the case. This letter was the 
last communication Einspahr received from respondent prior to 
the pretrial conference. Einspahr testified that she called 
respondent daily for 2 weeks but could not reach him.  

Respondent failed to appear at the pretrial conference on 
September 29, 1997, and did not contact the court to explain his 
absence. The court attempted to contact respondent at the time 
of the pretrial conference but reached an answering machine.  
The court dismissed Hofmann's petition. Respondent wrote to 
Hofmann in a letter dated September 30, using the last address 
he had for Hofmann, that the court had dismissed Hofmann's 
claim and that the counterclaim still existed but that respondent 
had not agreed to, and would not, represent Hofmann on 
Pollman's counterclaim.  

Trial was held on Pollman's counterclaim, and on December 
4, 1997, a judgment of $5,287.91 was entered against Hofmann.  
Respondent did not appear at the trial on the counterclaim and 
did not contact the court or Einspahr to explain his absence. At
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no time did he request the court to permit him to withdraw as 
Hofmann's counsel.  

Einspahr mailed the judgment against Hofmann to respon
dent, as attorney of record. Respondent objected, stating that he 
was not Hofmann's attorney and claiming that he had made no 
appearance on the counterclaim. Respondent asked the district 
court clerk to mail the judgment documents directly to 
Hofmann.  

Hofmann later obtained other counsel and attempted to 
vacate the judgment against him, but was unsuccessful.  

ANALYSIS 

DISCIPLINARY RuLE VIOLATIONS 
After reviewing the record of the proceedings de novo, we 

find that the evidence clearly and convincingly shows that 
respondent violated DR 1-102(A)(1) and (5), DR 2-1 10(A)(1) 
through (3), and DR 6-101(A)(3) in his representation of the 
defendants in the criminal proceeding, in that he neglected a 
legal matter entrusted to him, engaged in conduct that is preju
dicial to the administration of justice, withdrew from represen
tation without permission from the court and without giving 
notice to his clients, and refused to promptly refund unearned 
fees. As to respondent's representation of Hofmann, we find the 
evidence clearly and convincingly shows that respondent 
violated DR 1-102(A)(1) and (5), DR 2-11O(A)(1) and (2), and 
DR 6-101(A)(3), in that he neglected a legal matter entrusted to 
him, engaged in conduct that is prejudicial to the administration 
of justice, and withdrew from representation without per
mission from the court and without taking reasonable steps to 
avoid foreseeable prejudice to his client's rights. However, 
we find that the evidence does not clearly and convincingly sup
port the referee's determination that respondent violated 
DR 2-1 10(A)(3) during his representation of Hofmann. The evi
dence indicates that respondent might not have received a fee 
from Hofmann beyond that necessary to pay costs of filing the 
petition. Thus, we dismiss the NSBA's charge that respondent 
violated DR 2-1 10(A)(3) in the course of his representation of 
Hofmann.
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IMPOSITION OF PENALTY 
We now address the appropriate disciplinary measures to be 

taken. To determine whether and to what extent discipline 
should be imposed in a lawyer discipline proceeding, this court 
considers the following facts: (1) the nature of the offense, (2) 
the need for deterring others, (3) the maintenance of the reputa
tion of the bar as a whole, (4) the protection of the public, (5) 
the attitude of the offender generally, and (6) the offender's pres
ent or future fitness to continue in the practice of law. State ex 
rel. NSBA v. Schleich, 254 Neb. 872, 580 N.W.2d 108 (1998); 
State ex rel. NSBA v. Scott, 252 Neb. 698, 564 N.W.2d 588 
(1997). Each case justifying discipline of an attorney must be 
evaluated individually in light of the particular facts and cir
cumstances of that case. State ex rel. NSBA v. Schleich, supra.  
For purposes of determining the proper discipline, we consider 
respondent's acts both underlying the events of this case and 
throughout this proceeding. See State ex rel. NSBA v.  
Schmeling, 247 Neb. 735, 529 N.W.2d 799 (1995); State ex rel.  
NSBA v. Zakrzewski, 252 Neb. 40, 560 N.W.2d 150 (1997).  
Cumulative acts of attorney misconduct are distinguishable 
from isolated incidents of neglect and therefore justify more 
serious sanctions. State ex rel. NSBA v. Johnston, 251 Neb. 468, 
558 N.W.2d 53 (1997); State ex rel. NSBA v. Schmeling, supra.  

We note that our analysis is limited to the record of the ref
eree's hearing. Respondent did not attend the hearing, nor was 
he represented by counsel. To the extent that his brief provides 
explanations for his actions that are not supported within the 
record, those arguments will not be considered. Additionally, 
respondent complains in his brief that the.referee did not con
sider a packet of documents that respondent had mailed to this 
court and requests us to do so. Because respondent did not offer 
these documents into evidence at the hearing, we, like the ref
eree, will not consider them.  

In both matters at issue, respondent neglected his duty to rep
resent his clients by failing to make court appearances.  
Standing alone, these errors constituted a breach of Johnson's 
professional responsibility which would warrant some degree of 
discipline. However, respondent's subsequent acts and omis-
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sions exacerbated his original misconduct and thus increased 
the seriousness of his disciplinary infraction.  

As to the defendants in the criminal proceedings, respondent 
failed to call either the clients or the court to explain his 
absence and failed to notify the clients that he was withdrawing.  
Although the referee determined that respondent's actions were 
not the causal factor in his clients' being convicted, he nonethe
less left the clients to fend for themselves at a criminal pro
ceeding. Worse, when a client demanded a refund of the fee he 
paid (where the evidence clearly shows that the fee paid for at 
least his presence at the motion to suppress hearing), respon
dent not only refused to refund the fee, but proceeded to attack 
his client's character and chastise a judge. Thus, he wrongly 
retained an unearned monetary benefit at the expense of his 
client. Such conduct not only needs to be deterred to protect the 
public but also because it negatively reflects on the reputation 
of the entire bar.  

As to the Hofmann matter, respondent neither asked the court 
for permission to withdraw from the case nor contacted the 
court to explain his absence either at the pretrial conference or 
at the trial on the counterclaim. He did not inform opposing 
counsel of his view that he was not Hofmann's attorney on the 
counterclaim. In summary, respondent unilaterally decided at 
some point that he would no longer represent Hofmann. The 
decision to withdraw as counsel was not solely within respon
dent's discretion. See DR 2-110(A). Hofmann lost the opportu
nity to assert his claim and had a judgment rendered against him 
without the benefit of legal representation. As the referee deter
mined, respondent's conduct had a direct effect on Hofmann's 
civil case. This conduct reflects negatively on the reputation of 
the bar and should also be deterred.  

Numerous facts within the record call into question respon
dent's present fitness to practice law. Respondent filed an affi
davit in this proceeding (filed July 22, 1998) on which he 
signed as both the affiant and the notary. He asserts in this civil 
proceeding that he had the right to remain silent and to refuse to 
testify. Respondent asserts that he has no continuing responsi
bility to a client whom he has determined to be guilty. He



256 NEBRASKA REPORTS

asserts, apparently misunderstanding the authority of a court 
order, that he did not "feel compelled to attend [the] pretrial 
conference, as these are mere courtesy and not even mentioned 
under Nebraska law . . . ." He asserts in this proceeding that he 
had no duty to represent a client on a counterclaim when he had 
entered an appearance on the counterclaim.  

Yet another example indicating a lack of present fitness to 
practice law is respondent's objection in this proceeding to the 
fact that another attorney, rather than Hofmann, filed the com
plaint to the NSBA, asserting that it is improper for an attorney 
to report another attorney's conduct. Respondent fails to under
stand that attorneys have a duty to report unprivileged knowl
edge of another attorney's violation of the Code of Professional 
Responsibility-a duty that can result in disciplinary action if 
violated. Canon 1, DR 1-103(B), of the Code of Professional 
Responsibility. To conclude that respondent is simply ignorant 
of this rule would be lamentable enough, except that he has 
expressly referred to the corollary Ethical Consideration 1-4 as 
the "Nazi rule." 

Although an attorney has the right to defend himself or her
self zealously in a disciplinary proceeding, respondent's 
extremely negative attitude and inflammatory and derogatory 
remarks toward the NSBA and the disciplinary process also 
weigh in favor of a harsher punishment. Early in the investiga
tion, he threatened the Counsel for Discipline, stating: 

You may expect a federal case in this issue before the 
expiration of the statute of limitations. Do not think for a 
moment that I will confine these issues to this state as 
there are much broader questions here, including a pattern 
of harassment and discrimination by your office, and your 
personal deniability and unaccountability. This is a 
Federal issue that goes directly to my ability to earn a fair 
living and to be free from the abuses and interference of 
government and meddling organizations like the NSBA, 
and addresses your seeming immunity to act without 
regard to the consequences, reason or the truth. . ..  

My second cause of action against your office is a dis
tinct form of invidious discrimination, and your discrimi-
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natory treatment of me because of the fact that I am a 
descendant of the Germans from Russia, a group that is 
clearly a minority in this country. [Y]our pattern of per
sonal harassment against me, cover-ups of unethical con
duct by others you work with, and your flagrant abuse of 
authority is clear! 

(Emphasis in original.) In his answers to the formal charges, 
respondent asserted a counterclaim against the NSBA for mon
etary damages and stated that the Counsel for Discipline 
"abused his authority in a way that smacks of fascism." 
Respondent accused the judge in the Hofmann matter of malice 
and corruption. He asserts in his brief that Hofmann's own neg
ligence caused the counterclaim judgment.  

We have stated, "The repeated derogatory and inflammatory 
statements made by respondent . .. cannot be ignored and will 
not be tolerated. Because such tactics reflect respondent's over
all fault-finding attitude in this matter, we take them into con
sideration in determining an appropriate penalty." State ex rel.  
NSBA v. Zakrzewski, 252 Neb. 40, 51, 560 N.W.2d 150, 157 
(1997).  

The determination of an appropriate penalty to be imposed 
on an attorney also requires consideration of any mitigating fac
tors. State ex rel. NSBA v. Schleich, 254 Neb. 872, 580 N.W.2d 
108 (1998). In the instant case, the violations were not criminal 
in nature, and as to the Hofmann matter, respondent did not 
monetarily benefit from his wrongdoing. Respondent did have 
difficulty contacting Hofmann to determine whether in fact the 
client was settling the matter without counsel. As to the defend
ants in the criminal proceeding, respondent admitted in the 
investigation that he failed to withdraw properly and that he 
should have told his clients he was withdrawing. We also note 
that at the time these violations occurred, respondent had been 
in practice for approximately only 2 years.  

In conclusion, respondent demonstrates a current lack of 
character, attitude, and knowledge of his ethical duties required 
to continue in the practice of law. Thus, we hereby suspend 
respondent from the practice of law for a period of 4 years, 
effective immediately. Additionally, we condition his readmis
sion to the practice upon a showing that his acts over the course
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of the 4-year suspension demonstrated the level of character and 
fitness enumerated in Neb. Ct. R. for Adm. of Attys. 3(a) 
through (d) and (j) (rev. 1998).  

JUDGMENT OF SUSPENSION.  

MILLER-LERMAN, J., not participating.  

GERRARD, J., concurring in part, and in part dissenting.  
I concur in the majority's findings regarding respondent's 

conduct and the imposition upon respondent of a 4-year sus
pension from the practice of law with the conditions for read
mission stated therein. In addition, however, I would order 
respondent to submit to a psychiatric evaluation and further 
condition his reinstatement to the bar upon satisfactory compli
ance with all reasonable recommendations of that evaluation.  

FACTUAL RECORD 
The majority opinion persuasively sets forth several 

instances that not only demonstrate respondent's unfitness for 
the practice of law, but also seem to evidence an apparent men
tal instability in respondent. For example, in a letter to the ref
eree dated July 24, 1998, respondent indicated that he would 
not participate in the disciplinary hearing before the referee.  
Respondent stated: 

I have come to the conclusion that perhaps they only 
intend to trap me somehow by twisting my words if I take 
the stand, since their evidence is scanty, at best. I think 
they may be desperate at this point to get me on the stand 
so they might twist the truth.  

Furthermore, they also might try to use their influence 
to cause further legal difficulties for me. I am not naive 
enough to think that the NSBA exists in a vacuum in 
Lincoln. I know full well the depths of this organization as 
I was once part of the legal community when I lived there 
several years ago.  

My reasons for this should be obvious. I have certain 
political and personal enemies at the Bar Association who 
have pursued me ever since I walked out the doors of law 
school, who already started to attack my character at that 
point. These enemies cannot prove, and in the past three
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years have failed to prove anything against me, though I 
know they would like to. I do not know why, though I have 
my suspicions. I will not state those suspicions at this 
time, and will not name the individuals I believe are 
responsible....  

Be advised that I will not appear in Lincoln for this 
hearing if I am expected to take the stand against myself.  
I will adamantly oppose any requests or attempts to place 
my life in jeopardy at the hands of false accusers.  

The line of thought expressed in respondent's letter to the 
referee was also manifested in his reply to the formal charges 
filed against him. In response to the formal charges, respondent 
alleged that the Counsel for Discipline "has abused his author
ity in a way that smacks of fascism" and that he was "hiding 
behind his cloak of immunity as if he is somehow above the law 
and can never be sued for this reckless conduct in attempting to 
destroy my life." In asserting his "counterclaim," respondent 
speculated, "I believe this may have something to do with my 
latest divorce and the fact that . . . my ex-wife, who has been 
married three times, is personal friends with several members 
of the NSBA . . . ." 

Respondent later reaffirmed his counterclaim, stating: 
Respondent requests an injunction against the NSBA and 
that they be Ordered to Cease and Desist from contacting 
Respondent in any manner. Respondent requests that any 
immunity for these parties be lifted so that private civil 
suit can be brought against them for damage to 
Respondent's business in the amount of $2000.00 per 
month since October 1997 when the first investigation was 
started, and for other emotional distress experienced by 
Respondent because he cannot sleep at night and has expe
rienced severe physical symptoms as a result of being 
served by the sheriff for charges from the NSBA relating 
to innocent acts. Respondent has developed an ulcer as a 
result of this harassment, and considers the actions of [the 
Counsel for Discipline's office] extreme and OUTRA
GEOUS, because they have evidence in their possession 
that would tend to exonerate Respondent, but that they
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choose to ignore it. Respondent asks that [the Counsel for 
Discipline] be removed from his position at the NSBA and 
made to answer for his outrageous conduct and reverse 
discrimination. Respondent feels that if he had been a rec
ognized minority, like a black, Hispanic or Asian, this 
would have been dismissed at the outset.  

(Emphasis in original.) 
Respondent also sent several letters directly to the Counsel 

for Discipline. In a letter dated April 15, 1998, respondent 
stated, "As attorneys, we trust that your office will at least 
investigate matters that come before it, even though we know 
there are myriad interpretations and even many more instances 
of abuse and unethical conduct that teems like maggots in this 
society." In the same letter, respondent also attempted to 
explain his failure to contact or respond to contacts from 
Einspahr, stating: 

The reason I did not discuss these matters with Jan over 
the phone is because of my negative experiences with 
women, and especially her, in the past when I talked to her 
on the phone. . . . I would not discuss anything with Jan 
Einspahr because in my opinion, her belligerent, deceptive 
nature and her inability and unwillingness to compromise, 
w[ere] dangerous to my personal and professional posi
tion. I was equally, if not more, unwilling to speak with 
her about the matter until the day of trial and I tend to be 
quite assertive myself (not aggressive) (I'm a lawyer after 
all!).  

... [T]he last thing I needed, or ever need again, is to 
be accused falsely by a woman (or anyone). Her excuse to 
the judge was that I didn't answer the phone. I see no 
requirement for this anywhere, as this is what a court of 
law is for, and that is why I filed a petition IN COURT and 
not a request for a phone discussion! Important matters 
should NEVER be discussed over the phone. Nothing is 
ever, or rarely, resolved that way. (I have since sent Jan 
Einspahr a letter stating my new office policy that I will 
not speak with her on the phone or take her calls EVER 
again. Every conversation with her is counterproductive, 
as all she ever wants to do is argue and twist the truth....
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I have been married twice before, and this seems to be 
counterproductive, to say the least.[)] 

(Emphasis in original.) 
Respondent, in the same letter, explained his failure to appear 

at the pretrial conference in the Hofmann matter, stating, "I did 
not attend the pretrial conference, nor would I fall into any 
unsuspecting trap that was not recorded by a certified court 
reporter. THIS IS MY RIGHT to be heard AT TRIAL, and not to 
have to waste my time on unproductive pretrial conferences!!" 

Later in the same letter, respondent wrote: 
I am tired of the liars and losers getting protection when 

it is so undeserved. I have spent my life trying to prove that 
I do not have to be poor, only to regrettably find myself in 
a messed up society where all one has to do is claim to be 
a victim, or prove that they are poor, and the rest of us are 
supposed to cater to them and pay their way in life. The 
truth has a way of surfacing. This is the TRUTH.. . . Do 
what you wish with it. I have lived my life by it, and am 
sick and tired of pulling others around. I only hope that 
this stops somewhere and we stop protecting those who 
don't deserve so much as the time of day! . . .  

... I will take this to a higher court and do whatever I 
have to do, and name whomever I wish so that this all 
comes to a halt, if I do not get the result I not only deserve, 
but that I expect, even if I lose every step of the way, 
because .. . that is just par for the course for me.  

I have lost because it is the victims and the sad-sacks 
that get their way and win, who are so undeserving of any
thing, yet receive all they ask for. The government and 
other organizations are so generous with MY time and MY 
tax dollars that I would be a fool to continue in this pro
fession when I am double taxed and tread upon. I always 
find myself writing discourses on why the truth should 
prevail. I guess I must devote all my attention to this fool
ishness. I might be angry at those who fail to do the right 
thing, but I cannot bring myself to it, as I have learned that 
most people don't have a clue as to what is right or wrong 
anymore! It is like being angry at a child who has not yet
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developed the ability to reason. How could I possibly be 
angry at a child? 

In other correspondence addressed to the Counsel for 
Discipline, respondent attempted to make a complaint about the 
attorney who had complained about respondent's conduct in the 
Hofmann case. Respondent speculated that the complainant 
"has something to gain by removing me from practice in 
Norfolk as he is in direct competition for my business and he 
has alot [sic] more overhead than I do." Respondent also spec
ulated that the complainant might not be "aware that I have 
appealed a decision . .. to the Intermediate Court of Appeals 
and the BIG NAMES of this town do not like me because I actu
ally might win." After the Counsel for Discipline evidently 
informed respondent that his countercomplaint had no merit, 
respondent wrote: 

If this is not resolved to my satisfaction, then I may press 
a civil lawsuit against any and all of you who are involved.  
If you think you are immune from such a suit, think again.  
The US Supreme Court case of Jones v. Clinton makes it 
quite clear that immunity from civil suit while serving in 
any position of authority is an illusion. A complaint 
against your office, as well as a possible lawsuit against 
YOU will follow if I don't get a reasonable answer 
BASED ON NEBRASKA LAW AND ETHICAL CON
SIDERATIONS- NOT YOUR OPINION.  

Finally, respondent advanced his theory about discrimination 
based on his status as a descendent of "Germans from Russia," 
as noted in the majority opinion. Respondent concluded that 
discussion by writing: 

I will make a list of the injustices heaped upon the 
Germans from Russia by this government, including your 
treatment of me! . . . You have gone too far in your dis
crimination against me by exhibiting clear favoritism to ...  
members of the majority class without giving my com
plaints and requests equal attention, brushing them aside 
without proper explanation or proper investigation. A new 
minority class has emerged and I demand recognition, 
attention and equal protection under the law!!
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Respondent's filings in this court also reflect upon his men
tal fitness to practice law. In his findings, the referee stated that 
respondent "remains generally unrepentant." In his brief, 
respondent stated that "[riepentance appears to be more in 
keeping with religious sentiments that have no place in a Court 
of law." Respondent continued to argue in his brief: 

Thus, for Attorney to repent indicates an improper 
impingement of religious ideas upon the state's responsi
bility to decide cases without religious interference. . . .  
That repentance seems to be more of an Inquisitional idea 
that has no bearing on fact finding and truth and will not 
help to resolve these complex issues is obvious.  

Even if a formal repentence [sic] were made, this case 
would remain controversial, and a decision would still 
need to be made by this Court. . . . If this court finds 
wrongdoing and orders repentence [sic], Attorney is pre
pared to do so. Until that time, that Attorney should have 
earlier begged the forgiveness of anyone is absurd. It has 
never been Attorney's attitude that he should grovel on his 
knees begging the forgiveness of others when they ques
tion his motives and principles, else he might have lived 
his entire life on his knees begging repentance.  

Taken as a whole, respondent's behavior reveals a current 
incapacity to practice law by reason of a probable mental illness 
or disability. Many of respondent's written submissions demon
strate significant irrationality, and his tone shifts during the 
course of a single letter from defiance and hostility to outright 
despair. However, because nobody has specifically complained 
of respondent's mental status and respondent has not raised a 
mental illness defense in his pro se pleadings, we are left with 
a record devoid of competent medical evidence that would 
assist us in the ultimate determination of reinstatement in this 
cause. Nonetheless, based on the record before us, we have the 
power and obligation to order a psychiatric evaluation as a con
dition of reinstatement. For the reasons that follow, I conclude 
that it would be appropriate to order such a psychiatric evalua
tion in this case.
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APPROPRIATE REMEDY 
Neb. Ct. R. of Discipline 11(A) (rev. 1996) provides, in rele

vant part: 
Upon a complaint that a member is incapacitated from 
continuing the practice of law by reason of physical or 
mental illness, or because of addiction to drugs or intoxi
cants, the appropriate Committee on Inquiry, with the 
assistance of the Counsel for Discipline, may prepare, ver
ify and submit to the Court an application for the tempo
rary suspension of the member from the practice of law.  

It is further provided in Neb. Ct. R. of Discipline 11(C): 
The Court shall take or direct, consistent with fundamen
tal fairness and due process, such action as it deems nec
essary and proper to determine whether the member is 
incapacitated from continuing the practice of law, includ
ing a direction for an examination of the member by such 
qualified medical experts as the Court shall designate at 
the cost of the Respondent.  

While neither the Committee on Inquiry nor the Counsel for 
Discipline requested a stay of the disciplinary proceedings in 
order to proceed under rule 11, see Newton v. State Bar of 
Calfornia, 33 Cal. 3d 480, 658 P.2d 735, 189 Cal. Rptr. 372, 
(1983) (disciplinary proceedings stayed in order to proceed 
under rule relating to mental illness), the rules of discipline rel
evant to this proceeding allow us to provide a remedy that will 
shed light on respondent's future fitness to practice law and pro
tect the public in doing so. Neb. Ct. R. of Discipline 10(N) (rev.  
1996) provides that after hearing, "The Court may disbar, sus
pend, censure or reprimand the Respondent, place him or her on 
probation, or take such other action as shall by the Court be 
deemed appropriate." (Emphasis supplied.) The record before 
us supports the propriety of ordering a mental health evaluation 
as a condition of reinstatement.  

The Supreme Court of Colorado faced a similar situation in 
People v. Fagan, 745 P.2d 249 (Colo. 1987) (en banc). In that 
case, the grievance committee recommended that the respon
dent undergo a psychiatric evaluation as a condition of rein
statement to practice, even though the initial complaints against
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the respondent were based on accusations of neglect and not 
mental illness. The court stated: 

This recommendation is based on the respondent's erratic 
behavior which we find was manifested, in part, by his 
conduct of the cases leading to the disciplinary action and, 
in part, by his conduct during the disciplinary proceed
ings. The hearing board observed that, at times, [respon
dent] performed normally and effectively but, at other 
times, he functioned without noticeable expression or 
affect and was rambling and disorganized. There also is 
evidence in the record that the respondent exhibited threat
ening conduct toward the deputy disciplinary prosecutor.  

Id. at 253.  
The court noted that proceedings in that case had not been 

initiated under the terms of the Colorado disciplinary rule that 
explicitly dealt with attorneys suffering from mental illness. Id.  
Nonetheless, the Colorado court found that it could order a 
mental evaluation as part of its disposition of the case. Id.  

The court noted that an attorney suspended for more than 1 
year was required, as part of a reinstatement proceeding, to 
demonstrate that the attorney met all the requirements set forth 
for initial admission to the Colorado bar, including a demon
stration that the applicant is" 'mentally stable.' " Id. at 254. The 
court thus determined that the appropriate penalty in that case 
was a suspension of I year I day and that prior to reinstatement, 
the respondent was required to undergo a psychiatric evaluation 
in order to demonstrate his mental stability. Id. See, also, In the 
Matter of Wallace W. Rogers, Jr., 263 Ga. 314, 431 S.E.2d 366 
(1993); Attorney Griev. Com'n v. Draper, 307 Md. 435, 514 
A.2d 1212 (1986); In re M., 59 N.J. 304, 282 A.2d 37 (1971); 
In re Richard F Crist, 258 Or. 88, 481 P.2d 74 (1971) (en banc).  

Similarly, this court has held that an applicant for reinstate
ment to the bar must otherwise be eligible for admission to the 
bar as in an original application for admission. See State ex rel.  
Sorensen v. Goldman, 182 Neb. 126, 153 N.W.2d 451 (1967).  
The Nebraska rules relating to the admission of attorneys pro
vide that an applicant must have the ability to conduct oneself 
reliably, communicate clearly, reason and analyze information, 
comply with deadlines, and conduct oneself professionally and
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in a manner that engenders respect for the law and the profes
sion. See Neb. Ct. R. for Adm. of Attys. 3 (rev. 1996). It is 
specifically provided that further inquiry is required where 
there is evidence of mental or emotional instability. Neb. Ct. R.  
for Adm. of Attys. appendix A (rev. 1996).  

Taken together, these requirements appropriately empower 
us to order a respondent to submit to a psychiatric evaluation as 
a condition of reinstatement to the bar. In order to meet the 
requirements for reinstatement, a respondent at that time must 
demonstrate his or her mental fitness for the practice of law, and 
we would be precluded, as in this case, from properly evaluat
ing a respondent's mental condition without competent psychi
atric evidence on the subject. Compare State ex rel. NSBA v.  
Barnett, 243 Neb. 667, 501 N.W.2d 716 (1993) (respondent 
placed on conditional probation based on recommendation of 
psychiatric report).  

We have set forth similar conditions in disciplinary cases 
where respondents suffered from substance abuse. In State ex 
rel. NSBA v. Miller, 225 Neb. 261, 404 N.W.2d 40 (1987), we 
suspended the respondent for 2 years, and conditioned his rein
statement after suspension on his participation in Alcoholics 
Anonymous; his abstention from alcohol and drugs; and his 
completion of courses in legal ethics, accounting, and office 
management procedures. Similarly, in State ex rel. Nebraska 
State Bar Assn. v. Erickson, 204 Neb. 692, 285 N.W.2d 105 
(1979), this court suspended the respondent for 1 year and con
ditioned his reinstatement in part on an affirmative showing that 
he had controlled his problem of alcoholism. I see no reason to 
distinguish the case of an attorney that is likely suffering from 
a mental illness or disability from our established precedent 
regarding attorneys afflicted by substance abuse.  

CONCLUSION 
Therefore, while I concur in the imposition upon respondent 

of a 4-year suspension from the practice of law, I would, in 
addition to the conditions already imposed for readmission, also 
order respondent to submit to a psychiatric evaluation. Based 
upon the results of the psychiatric evaluation, this court should 
condition respondent's reinstatement upon satisfactory compli-
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ance with all reasonable recommendations in the evaluation, 
such that respondent demonstrates the level of character and fit
ness to practice law enumerated in Neb. Ct. R. for Adm. of 
Attys. 3(a) through (d) and (j) (rev. 1998).  

HENDRY, C.J., joins in this concurrence and dissent.  

ELI'S, INC., A NEBRASKA CORPORATION, APPELLEE AND 
CROSS-APPELLANT, V. GEORGE E. LEMEN, JR., APPELLANT AND 

CROSS-APPELLEE, AND WESTERN PRINTING COMPANY, 
A NEBRASKA CORPORATION, ET AL., APPELLEES.  

591 N.W2d 543 

Filed March 26, 1999. No. S-97-1255.  

1. Conveyances: Fraud: Equity: Appeal and Error. An appeal of a district court's 
determination that transfers of assets were in violation of the Uniform Fraudulent 
Transfer Act is equitable in nature.  

2. Equity: Appeal and Error. In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record, reaching a conclusion independent of the 
findings of the trial court, provided, however, that where credible evidence is in con
flict on a material issue of fact, the appellate court considers and may give weight to 
the fact that the trial judge heard and observed the witnesses and accepted one ver
sion of the facts rather than another.  

3. Judgments: Jurisdiction: Appeal and Error. The determination of a jurisdictional 
issue which does not involve a factual dispute is a matter of law which requires an 
appellate court to reach its own conclusions independent from the trial court.  

4. Actions: Parties. Neb. Rev. Stat. § 25-301 (Reissue 1995) provides that every action 
must be prosecuted in the name of the real party in interest, except as otherwise pro
vided in Neb. Rev. Stat. § 25-304 (Reissue 1995).  

5. Assignments. The assignee of a thing in action may maintain an action thereon in the 
assignee's own name and behalf, without the name of the assignor.  

6. Actions: Parties: Standing. To determine whether a party is a real party in interest, 
the focus of the inquiry is whether that party has standing to sue due to some real 
interest in the cause of action, or a legal or equitable right, title, or interest in the sub
ject matter of the controversy. The purpose of the inquiry is to determine whether the 
party has a legally protectable interest or right in the controversy that would benefit 
by the relief to be granted.  

7. Assignments: Parties. The assignee of a chose in action is the proper and only party 
who can maintain the suit thereon.  

8. Actions: Parties: Standing. The question of whether a party who commences an 
action has standing and is therefore the real party in interest is jurisdictional.  

9. Conveyances: Fraud: Assignments. The benefit of a fraudulent conveyance statute 
may be claimed by one who stands in the place of, and has succeeded to the rights of,
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the creditor, such as, for example, an assignee of the debt which was owed by the 
transferor. Suit may be maintained by the assignee even though the assignee pur
chased the judgment against the transferor subsequently to the execution of the con
veyance which is sought to be set aside.  

10. Actions: Conveyances: Parties. An action does not abate by the transfer of any 
interest therein during itspendency, if the cause of action survives or continues. In 
case of transfer of interest other than by death or disability of a party, the action may 
be continued in the name of the original party; or the court may allow the person to 
whom the transfer is made to be substituted in the action.  

11. Actions: Parties. The transfer of interest after the action is commenced does not pre
vent the action from being continued to final termination in the name of the original 
plaintiff.  

12. Fraud: Intent: Proof: Words and Phrases. Badges of fraud are said to be facts 
which throw suspicion on a transaction and which call for an explanation. More sim
ply stated, they are signs or marks of fraud. They do not of themselves or per se con
stitute fraud, but they are facts having a tendency to show the existence of fraud, 
although their value as evidence is relative, not absolute. They are not usually con
clusive proof; they are open to explanation. They may be almost conclusive or they 
may furnish merely a reasonable inference of fraud, according to the weight to which 
they may be entitled from their intrinsic character and the special circumstances 
attending the case. Often a single one of them may establish and stamp a transaction 
as fraudulent. When, however, several are found in the same transaction, strong, clear 
evidence will be required to repel the conclusion of fraudulent intent.  

13. Conveyances: Fraud. The generally recognized badges of fraud are the lack of con
sideration for the conveyance, the transfer of the debtor's entire estate, the relation
ship between the transferor and the transferee, the pendency or threat of litigation, 
secrecy or hurried transaction, insolvency or indebtedness of the transferor, departure 
from the usual method of business, the retention by the debtor of possession of the 
property, and the reservation of benefit to the transferor.  

14. Debtors and Creditors: Conveyances: Fraud: Proof. In an action seeking to set 
aside a fraudulent transfer, the burden of proof is on a creditor to prove, by clear and 
convincing evidence, that fraud existed in a questioned transaction. Clear and con
vincing evidence is that amount of evidence which produces in the trier of fact a firm 
belief or conviction about the existence of a fact to be proved.  

15. Assignments: Words and Phrases. As a general rule, an assignment is a transfer 
vesting in the assignee all of the assignor's rights in property which is the subject of 
the assignmenL 

Appeal from the District Court for Douglas County: MICHAEL 
McGILL, Judge. Affirmed.  

Waldine H. Olson and Amy Sherman LaFollette, of Nolan, 
Roach, Olson, Fieber & Lautenbaugh, for appellant.  

D.C. Bradford, of Bradford, Coenen & Welsh, for appellee 
Eli's, Inc.
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
MCCORMACK, and MILLER-LERMAN, JJ.  

STEPHAN, J.  
This action involves alleged fraudulent transfers of assets of 

Western Printing Company (Western) to George E. Lemen, Jr.  
(Lemen), its principal shareholder and operating officer, and 
other members of Lemen's family. The action was filed by Eli's, 
Inc. (Eli's), as the assignee of four of Western's creditors.  
Following a bench trial, the district court for Douglas County 
entered judgment in favor of Eli's in the amount of $356,652.96 
plus prejudgment interest. Lemen appealed, and Eli's cross
appealed on the ground that the district court erred in not 
awarding certain additional sums claimed by Eli's. We trans
ferred the appeal to our docket pursuant to our authority to reg
ulate the caseloads of the appellate courts and now affirm the 
judgment of the district court.  

FACTS 
Western was a closely held corporation engaged in the print

ing business in Omaha. Prior to transfers that occurred in 1993 
which are the subject of this action, all of its stock was owned 
by Lemen and his three children. Western Enterprises II 
(Western Enterprises) was a partnership, composed of the same 
Lemen family members, which owned the real estate upon 
which Western conducted its business. Lemen held a 60-percent 
interest in the partnership.  

Prior to the transfers at issue, Lemen conducted Western's 
operations and business affairs with the assistance of his son 
William Todd Lemen. Western experienced annual operating 
losses beginning in 1989, requiring Lemen to make periodic 
loans to Western in order to continue its operations. Western 
was delinquent on its $8,000 monthly rental payments to 
Western Enterprises for the months of February, March, and 
April 1993, and Lemen personally paid the mortgage payments 
of Western Enterprises during these months. Western's accounts 
payable, as shown by audited reports, increased from approxi
mately $128,872 on June 30, 1991, to $230,611 on June 30, 
1992. The record also shows that for several months prior to 
April 1993, Western did not pay its creditors on a timely basis
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and its monthly operating losses had increased to approximately 
$25,000 per month.  

When William Lemen informed Lemen in 1992 that he did 
not wish to purchase the business or continue its operation on a 
long-term basis, Lemen sought an outside purchaser. By 
November 1992, Lemen had signed a "Summary of Under
standing and Intent" (summary) with Robert Gittins, whereby 
Gittins agreed to purchase the stock of Western for a total of 
$456,000. The summary stated that Lemen would receive 
$100,000 cash from Gittins and that Western would pay Lemen 
a secured installment note of $171,000. Western was also to 
convey to Lemen approximately $100,000, representing the 
cash value of life insurance policies held by Western, and 4,639 
shares of Nebraska National Bank stock that was owned by 
Western, having an approximate value of $85,000. The sum
mary provided for the payment of 72 monthly payments of 
$2,400 to Lemen as consideration for a covenant not to compete 
and stated that a cash advance of $22,262 made by Lemen to 
Western would be repaid on December 1. The summary further 
provided that preferred stock owned by Lemen family members 
would be redeemed by Western at a par value of $12,000.  
Finally, the summary provided that any rent in arrears as of 
December 1, 1992, would be paid to Lemen on that date.  

In a separate transaction in December 1992, Lemen caused 
Western to transfer the 4,639 shares of Nebraska National Bank 
stock to himself in return for a promissory note in the amount 
of $85,000. This bank stock and the cash value of the life insur
ance policies had been listed as liquid assets of Western on an 
audited report of June 30, 1992. There were no liens against any 
assets of Western at the time of this report. At the time the bank 
stock was transferred to Lemen, Western needed cash and had 
unsecured creditors. Lemen never made any payments on the 
$85,000 note.  

Field Paper Company supplied printing paper to Western. In 
the fall of 1992, Michael Freeland, the president of Field Paper, 
had several discussions with Lemen regarding Western's delin
quency on its account with Field Paper. As a result of these dis
cussions, Lemen provided Freeland with the audited report of 
Western's financial condition as of June 30, 1992. Freeland tes-
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tified that he noticed that the $100,000 life insurance asset and 
the Nebraska National Bank stock were listed on this report. On 
behalf of Field Paper, Freeland entered into a workout agree
ment with Western on March 9, 1993, relying in part upon the 
existence of these assets which he believed to be unencum
bered. On that date, the balance due Field Paper was 
$86,494.85. Lemen told Freeland that he was in the process of 
selling Western, but did not disclose the fact that Gittins was the 
purchaser. Freeland, who understood that the account of Field 
Paper would be paid in full upon the sale of Western, was 
acquainted with Gittins and knew that Gittins had financial 
problems. Freeland testified that he would not have entered into 
the workout agreement had he known that Western was being 
sold to Gittins.  

During this same time period, Lemen hired an attorney, 
Dennis Connolly, to prepare documents for the transfer of 
Western to Gittins and Gittins' wife. William Urban, a certified 
public accountant, was Western's regular accountant but did lit
tle work for Western after preparing the audited report of June 
30, 1992. Connolly contacted Urban in early April 1993 and 
inquired whether Western would have equity after the sale.  
Initially, Urban told Connolly that he could not answer that 
question without further analysis of the financial data. However, 
after arriving at some estimates, Urban and Connolly reached 
the conclusion that Western would have equity after the antici
pated sale to Gittins.  

Gittins never made the $100,000 cash payment recited in the 
summary of understanding. According to Gittins, the original 
financing was to come from VCG Credit Co. (VCG), but VCG 
refused to loan Gittins the amount necessary to pay Lemen. For 
this reason, Gittins, Western, and members of the Lemen fam
ily entered into a new agreement on April 15, 1993, which they 
referred to as a "redemption agreement." It was pursuant to this 
document that the sale of Western to Gittins was ultimately con
summated. Under the redemption agreement, Lemen was to 
transfer his Western stock to Gittins in exchange for $371,000 
in cash plus cancellation of the $85,000 note which he gave to 
Western when he transferred the Nebraska National Bank stock 
to himself. Lemen's three children were to receive a total of
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$12,000 in exchange for their preferred stock. Lemen was also 
to receive $2,400 per month for 72 months as a noncompetition 
agreement and $46,000 to be paid in 48 equal monthly install
ments as moneys due him from Western. The latter amount 
included $22,000 which Lemen had previously advanced to 
Western and $24,000 which Western owed to Western 
Enterprises for rent.  

In order to raise the money which Lemen was to receive for 
his stock, the redemption agreement provided that Connolly 
would hold the stock in escrow and authorized Western to sell 
its assets to VCG for $300,000, with a lease-back provision.  
The lease provided for monthly payments by Western of 
approximately $6,072 for a period of 72 months. The redemp
tion agreement also provided that $271,000 would be paid to 
Lemen from the proceeds of the VCG sale and that $100,000 
would come from the cash value of the life insurance policies 
held by Western. The redemption agreement also stated that 
Gittins would contribute cash amounts to Western if it did not 
have sufficient surplus to carry out the payments required in the 
agreement.  

Lemen testified that prior to the sale, he knew little about 
Gittins' reputation as an individual and did not investigate his 
background extensively. However, Lemen also stated that he 
and Gittins had known each other for 20 years; that he was 
aware that Gittins' business, American Litho Graphic Corpora
tion, had successfully been through chapter 11 bankruptcy; and 
that he believed Gittins could successfully operate Western. The 
record indicates that Urban and Lemen believed that Gittins 
was enthusiastic about purchasing the company and that he had 
some good ideas for making it into a viable enterprise. Lemen 
did not obtain updated figures from Urban prior to the sale, but 
he knew that Western was continuing to lose approximately 
$25,000 per month in early 1993 and that the accounts payable 
had risen approximately $100,000 between the time of the 
audited report of June 30, 1992, and April 1993. Regarding 
Gittins' ability to fund the stock redemption, Lemen testified 
that he believed Gittins was an honest man and assumed Gittins 
would raise the money. Gittins testified that he entered into the 
redemption agreement because he was desperate to try to save
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his own company and he hoped that combining it with Western 
would create a viable enterprise.  

In order to carry out the redemption agreement, a special 
account was set up at Packers National Bank with Lemen and 
Gittins as the only signatories. The $300,000 which Western 
received from VCG for the sale of its equipment was deposited 
in this account. After $271,000 was paid to Lemen and $12,000 
paid to his children for their stock, a balance of $17,000 
remained. Pursuant to the redemption agreement, Lemen's 
$85,000 note to Western was canceled and he was to receive an 
additional amount of $46,000, representing the funds he had 
advanced to Western and the rents owed by Western to Western 
Enterprises. He received three payments on the covenant not to 
compete, totaling $7,200. Lemen also received the cash value of 
the life insurance policies that had been owned by Western, 
although he claims that he received only $80,000 instead of the 
$100,000 cash value specified in the redemption agreement.  
Lemen testified that at one point, he offered to permit Gittins to 
hold the insurance policies and pay the $100,000 to Lemen's 
estate upon his death, but Gittins declined.  

Following execution of the redemption agreement on April 
15, 1993, Lemen's son William Lemen continued as the presi
dent of Western until approximately October 1993. During this 
period, Lemen received 22 weekly payments of $500 each and 
2 payments of $1,000 each from Western. Lemen testified that 
this was compensation for work he performed as a consultant, 
but Gittins testified that these payments were unauthorized.  
There is some evidence that a portion of the payments may have 
been payments on the $46,000 for cash advances and back rents 
which Lemen was to receive pursuant to the redemption agree
ment. Lemen had been a member of the board of directors of 
Nebraska National Bank during the period when Western 
owned stock in the bank. He was aware that during this period, 
several other banks had made overtures to Nebraska National 
Bank regarding the purchase of its stock. On May 17, 1993, 
Lemen sold the Nebraska National Bank stock which Western 
had transferred to him, realizing $114,120 from this sale.  

Gittins operated Western from April 15, 1993, until approxi
mately July 1994, when the business failed. Western Enterprises
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evicted Western in late summer of 1994. However, Gittins con
tends that he was not delinquent on the rent payments to 
Western, and there is conflicting evidence regarding this issue.  
The building was sold in October 1994, and the proceeds of the 
sale were disbursed to the partners of Western Enterprises.  

Both Eli's and Lemen presented expert testimony on the 
issue of Western's financial condition before and after the trans
fers of Western's assets pursuant to the redemption agreement.  
Urban, called as a witness on behalf of Lemen, testified that 
Western was solvent both before and after the 1993 redemption 
of its stock. Urban admitted that his analysis was not prepared 
according to "generally accepted accounting principles" 
(GAAP rules), but stated that GAAP rules were not applicable 
to the computations he made. On cross-examination, Urban 
admitted that some of the company assets which he included in 
his analysis were never received, including the $100,000 which 
Gittins was to pay under the initial summary. Urban also testi
fied that Western was delinquent on its lease payments to 
Western Enterprises both before and after April 15, 1993, but 
that in his opinion, Western could pay its debts as they became 
due. However, Urban stated that he made this determination 
based on whether he thought Western was able to pay and not 
on whether it actually was paying creditors. Urban also con
ceded that the assets which Western transferred to or for the 
benefit of Lemen were thereby made unavailable to creditors 
and that he considered the transfer of the bank stock from 
Western to Lemen to be outside the ordinary course of 
Western's business.  

Ron Nebbia, a certified public accountant, testified on behalf 
of Eli's. He expressed his opinion that applying GAAP rules, 
Western was insolvent both before and after the redemption of 
April 15, 1993, and that in his opinion, Western did not receive 
equivalent value for the sale. He testified that the total stock
holder equity following the redemption was a negative 
$265,760.33. Nebbia also testified that after April 15, 1993, 
Western's previously liquid assets, including its equipment, 
bank stock, and cash value of life insurance, were no longer 
assets of Western which could be used to pay unsecured credi
tors and that VCG and Lemen were in secured positions with
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priority over Western's unsecured creditors. Nebbia stated that 
Lemen received a value of $645,118.49 in connection with the 
redemption and that after the redemption, it was virtually impos
sible for Western to meet its obligations as they became due.  

Dennis Hein, a certified public accountant, also testified for 
Eli's. In Hein's opinion, Western's liabilities exceeded its assets 
by approximately $70,000 after the redemption. Hein also 
stated an opinion that Western was unable to meet its obliga
tions on a timely basis after March 31, 1993. Hein testified 
regarding inaccuracies in the data upon which Urban based his 
opinions and stated that there was no legitimate reason for 
Western to enter into the redemption agreement because the 
value of the assets received by Lemen far exceeded the value of 
the stock received by Western. He further stated that the postre
demption assets of Western were not sufficient for it to remain 
in business. Hein agreed with Nebbia that Western was insol
vent after the redemption and that it could not pay its current 
liabilities.  

Robert Kirchner, a certified fraud expert, testified that 
Lemen was an "insider" with respect to Western, as that term is 
used in the Uniform Fraudulent Transfer Act, Neb. Rev. Stat.  
§ 36-701 et seq. (Cum. Supp. 1992). Kirchner stated that virtu
ally all of Western's assets were transferred under the redemp
tion agreement and that there was no evidence the transfers 
were disclosed to creditors. However, Kirchner admitted that 
the VCG sale/lease-back transaction did include a public filing 
pursuant to the Uniform Commercial Code.  

Eli's operated a prepress business in Omaha. Eli's, then a 
proprietorship, engaged Dana Bradford in 1992 for assistance 
with its bankruptcy proceedings. The bankruptcy was dis
missed, but Eli's continued having financial difficulties.  
Bradford subsequently incorporated Eli's and became a minor
ity stockholder. In 1994, Bradford pursued the possibility of 
merging Eli's prepress operations with Western's printing busi
ness. When Western ceased its operations in July 1994, 
Bradford negotiated the acquisition of its printing equipment.  
As a part of this transaction, Eli's took assignments of the 
claims of several of Western's unsecured creditors, including 
Diamond Die Company, Carpenter Paper Company, Field
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Paper, and VCG. The combined amount of the assigned claims 
was approximately $282,040. Eli's paid a total of $33,863.56 
for the assignments.  

Asserting its interest as the assignee of Western's creditors, 
Eli's commenced this action on March 3, 1995, naming as 
defendants Lemen; his three children, George Lemen III, 
William Lemen, and Gail A. Lemen; Western; and Western 
Enterprises. Eli's prayed for judgment against Western on the 
indebtedness represented by the assigned claims and also 
sought judgment against Lemen and his children on the theory 
that assets of Western which they received under the 1993 
redemption agreement constituted fraudulent transfers as 
defined in the Uniform Fraudulent Transfer Act.  

On May 12, 1995, while this action was pending, the four 
claims were assigned by Eli's to DCB, Inc., a corporation of 
which Bradford is the president. The record does not reflect a 
motion by any party to substitute DCB for Eli's as the party 
plaintiff.  

On October 10, 1995, Eli's obtained a default judgment on its 
claim against Western in the amount of $356,652.96.  
Subsequently, it filed its fourth amended petition in which it 
alleged its status as a judgment creditor of Western. In count I 
of its fourth amended petition, Eli's alleged violations of the 
Uniform Fraudulent Transfer Act. Count II alleged the improper 
receipt by Lemen of 4,639 shares of stock of the Nebraska 
National Corporation in exchange for a promissory note of 
$85,000. Count III alleged a double payment of rent from 
Western. Count IV sought a constructive trust in favor of Eli's, 
and count V alleged that the defendants were liable for the 
amount of the judgment due to violations of the Business 
Corporation Act. In his answer, Lemen generally denied the 
allegations and further alleged that counts I, II, III, and IV failed 
to state a claim upon which relief could be granted. Lemen also 
alleged that certain allegations made by Eli's were frivolous and 
sought attorney fees and court costs. In its reply, Eli's alleged 
that certain allegations in the answer were frivolous.  

Following a bench trial on the fourth amended petition, the 
district court for Douglas County entered an order which 
included specific findings of fact. The district court concluded
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that Western had sustained operating losses for several years 
prior to the transfer of its assets. The court further determined 
that Freeland, as president of Field Paper, would not have 
entered into a workout agreement if there had been a disclosure 
of the transfer of Nebraska National Bank stock and life insur
ance proceeds to Lemen. The court noted that if Gittins had 
injected $100,000 into Western pursuant to the original sum
mary, the entire transaction "might have been more palatable." 
However, in light of the redemption agreement, the court stated 
that the transaction was "totally one sided," with the net effect 
of the agreement allowing Lemen and his family to take virtu
ally all of Western's liquid assets, leaving Western without cash 
and with nearly all of its few remaining assets encumbered. The 
court further noted that the transaction immediately caused 
Western to incur a 72-month lease with payments of $6,070.50 
per month in addition to the substantial losses that Western sus
tained on a regular basis. Noting that Urban did not utilize 
GAAP rules in arriving at his opinion of solvency, the district 
court placed credence in Eli's evidence that Western was insol
vent both before and after the redemption. The court further 
concluded that Western was not paying its creditors on a timely 
basis. In regard to the Nebraska National Bank stock, the court 
concluded that Lemen paid inadequate consideration for it 
because he was "keenly aware" of the opportunity that the bank 
would be acquired at a higher price in the near future.  

Based on these findings, the district court concluded that the 
transfers of Western's assets to Lemen were fraudulent pursuant 
to the Uniform Fraudulent Transfer Act, § 36-705(a)(1) and (2), 
both as transfers made "'with actual intent to hinder, delay or 
defraud"' creditors and as transfers made "without receiving a 
reasonably equivalent value in exchange for the transfer or obli
gation." The district court also concluded that the claims based 
upon violation of the Business Corporation Act were proved.  
However, the court denied Eli's claims regarding double pay
ment of rent and the request for an imposition of a constructive 
trust. Noting that the findings were directed almost solely to the 
actions of Lemen, the court entered judgment against only 
Lemen in the amount of $356,652.96 plus interest. The district 
court denied Eli's claim for attorney fees.
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ASSIGNMENTS OF ERROR 
Lemen assigns as error, reordered, that (1) the trial court 

lacked jurisdiction; (2) the assignments from Western's credi
tors to Eli's are void and against public policy; (3) the evidence 
was insufficient to support a finding that Lemen violated the 
Uniform Fraudulent Transfer Act; (4) the court failed to con
sider the actions or inactions of Gittins, which were the proxi
mate cause of the insolvency of Western following the redemp
tion; and (5) the court failed to apply principles of equity in 
assessing the actual amount of Eli's damages.  

On cross appeal, Eli's assigns that (1) the trial court erred in 
failing to find that Lemen had improperly taken money from 
Western and (2) the trial court erred in failing to sanction 
Lemen for filing a frivolous pleading.  

STANDARD OF REVIEW 
An appeal of a district court's determination that transfers of 

assets were in violation of the Uniform Fraudulent Transfer Act 
is equitable in nature. Dillon Tire, Inc. v. Fifer, ante p. 147, 589 
N.W.2d 137 (1999); Wolf v. Degner, 243 Neb. 702, 502 N.W.2d 
440 (1993). In an appeal of an equity action, an appellate court 
tries factual questions de novo on the record, reaching a con
clusion independent of the findings of the trial court, provided, 
however, that where credible evidence is in conflict on a mate
rial issue of fact, the appellate court considers and may give 
weight to the fact that the trial judge heard and observed the 
witnesses and accepted one version of the facts rather than 
another. Cheloha v. Cheloha, 255 Neb. 32, 582 N.W.2d 291 
(1998).  

The determination of a jurisdictional issue which does not 
involve a factual dispute is a matter of law which requires an 
appellate court to reach its own conclusions independent from 
the trial court. Rice v. Adam, 254 Neb. 219, 575 N.W.2d 399 
(1998).  

ANALYSIS 

JURISDICTION 

Lemen contends that the district court lacked jurisdiction 
because DCB, not Eli's, was the real party in interest. Neb. Rev.
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Stat. § 25-301 (Reissue 1995) provides that subject to an excep
tion not involved in this case, "[elvery action must be prose
cuted in the name of the real party in interest . . ." See, also, 
State on behalf of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 
425 (1998); Krohn v. Gardner, 248 Neb. 210, 533 N.W.2d 95 
(1995); Misle v. Misle, 247 Neb. 592, 529 N.W.2d 54 (1995).  
"The assignee of a thing in action may maintain an action 
thereon in his own name and behalf, without the name of the 
assignor." Neb. Rev. Stat. § 25-302 (Reissue 1995). Accord 
Krohn v. Gardner, supra.  

To determine whether a party is a real party in interest, the 
focus of the inquiry is whether that party has standing to 
sue due to some real interest in the cause of action, or a 
legal or equitable right, title, or interest in the subject mat
ter of the controversy.  

Misle, 247 Neb. at 596, 529 N.W.2d at 58. "The purpose of the 
inquiry is to determine whether the party has a legally pro
tectable interest or right in the controversy that would benefit by 
the relief to be granted." Id. We have said that "[t]he assignee of 
a chose in action is the proper and only party who can maintain 
the suit thereon." Krohn v. Gardner, 248 Neb. at 214, 533 
N.W.2d at 98.  

The question of whether a party who commences an action 
has standing and is therefore the real party in interest is juris
dictional. Rice v. Adam, supra. Lemen argues that the assign
ments from Western's creditors to Eli's were contrary to public 
policy and therefore void. Although the record does not reflect 
that this issue was raised in the district court, we address it on 
appeal because if the assignments were void, Eli's could not 
have been the real party in interest when it commenced this 
action, and neither the district court nor this court would have 
subject matter jurisdiction.  

Lemen first argues that the assignments should be held void 
under an extension of our cases holding that an assignment of a 
legal malpractice claim is contrary to public policy and there
fore void in its entirety. See, Community First State Bank v.  
Olsen, 255 Neb. 617, 587 N.W.2d 364 (1998); Earth Science 
Labs. v. Adkins & Wondra, RC., 246 Neb. 798, 523 N.W.2d 254 
(1994). The holding in these cases is an exception to the general
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rule, recognized in Schupack v. McDonald's System, Inc., 200 
Neb. 485, 488-89, 264 N.W.2d 827, 829 (1978), quoting 6A 
C.J.S. Assignments § 29 (1975), that "'[slubject to certain 
exceptions in case of contracts involving relations of personal 
confidence or trust or being for personal services all contracts 
are assignable."' In Earth Science Labs. v. Adkins & Wondra, 
P.C., 246 Neb. at 802, 523 N.W.2d at 257, we reasoned that 
legal malpractice claims were not assignable "because of public 
policy considerations concerning the personal nature and confi
dentiality of the attorney-client relationship." 

There is nothing in the record to suggest that the claims 
assigned to Eli's involve "personal services" or "personal con
fidence and trust" of the nature found in the attorney-client rela
tionship. The assigned claims relate to the unpaid balances of 
general commercial accounts, not contracts for personal ser
vices, and the fact that the assignee seeks to recover under a the
ory of fraudulent transfer does not alter the nature of the under
lying contractual indebtedness.  

Although Lemen cites cases from other jurisdictions holding 
that a cause of action for fraud is personal and therefore not 
assignable, our law is otherwise. We held in Stroman v. Atlas 
Refining Corporation, 112 Neb. 187, 199 N.W. 26 (1924), that 
an action in tort for fraud survives in this state and is assignable.  
Although we have not had previous occasion to do so, other 
jurisdictions have specifically held that a cause of action seek
ing to set aside a fraudulent transfer is assignable. Coleman v.  
Daniel, 253 S.C. 363, 170 S.E.2d 665 (1969); Webb v.  
Pillsbury, 23 Cal. 2d 324, 144 P.2d 1 (1943).  

In Webb v. Pillsbury, supra, the plaintiff sued as the assignee 
of an estate administrator's statutory right to set aside con
veyances made by the decedent in fraud of creditors. The 
Supreme Court of California noted that" 'assignability of things 
[in action] is now the rule; nonassignability, the exception; and 
this exception is confined to wrongs done to the person, the rep
utation, or the feelings of the injured party.' . . ." Id. at 327, 144 
P.2d at 3. The court specifically held that a creditor may assign 
a right of action to set aside a fraudulent conveyance. Id.  

Likewise, in Coleman v. Daniel, supra, it was argued that an 
action based upon a fraudulent conveyance could not be
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