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Judgments: Appeal and Error, In an appellate review of a bench trial in a law
action, the trial court’s factual findings have the effect of a jury verdict, and they will
not be set aside on appeal unless they are clearly wrong.

Constitutionsg] Law: Statutes: Appeal and Error. Whether a statute is constitu-
tional is a question of law on which the Nebraska Supreme Court is obligated to reach
a conclusion independent of the decision by the trial court.

Public Officers and Employees: Pensions. Retirement benefits paid to government
employees are not a gratuity but are deferred compensation.

Jurisdiction: States: Courts. The states have concurrent jurisdiction with federal
courts to entertain actions under 42 U.S.C. § 1983 (1994).

Contracts: Statutes. Generally, statutes in existence at the time of execution of a
contract become part of the contract as if set forth therein.

Proof: Trial: Appeal and Error. All matters expressly or by necessary implication
adjudicated by the Nebraska Supreme Court become the law of the case on remand,
and they will not be considered again unless it is shown that the facts presented at the
trial on remand are materially and substantially different from the facts presented in
the first instance.

Constitutional Law: Public Officers and Employees: Pensions: Legislature. A
public employee’s constitutionally protected right to his or her pension plan vests
upon the employee’s acceptance and commencement of employment, subject to rea-
sonable or equitable changes by the Legislature.

Contracts: Pensions: Words and Phrases. “Vesting” refers to a contractual right to
and interest in a pension that may be upheld at law.

Constitutional Law: Contracts: Proef. Pursuant to the Contract Clause of the U.S.
Constitution, not every change constitutes an impairment. The change must take
something away and not work to the parties’ benefit. Absent such a showing there is
no proof of any impairment.

Presumptions. Everyone is presumed to know the law.

Constitutional Law: Due Process. Substantive due process requires a determination
whether a right in which a plaintiff has a legitimate property interest is at issue and,
if it is, whether that right was unconstitutionally taken from the plaintiff.

Due Process: Notice. Procedural due process limits the ability of the government to
deprive persons of interests which constitute “liberty” or “property” interests within
the meaning of the Due Process Clause and requires that parties deprived of such
interests be provided adequate notice and an opportunity to be heard.

Equal Protection. A finding of an equal protection violation cannot be founded upon
theoretical possibilities.

Equal Protection: Proof. The initial inquiry in an equal protection analysis focuses
on whether the plaintiff has demonstrated that he or she was treated differently than
others similarly situated. Absent this threshold showing, the plaintiff lacks a viable
equal protection claim.
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15. Equal Protection: Statutes. When a fundamental right or suspect classification is
not implicated in an equal protection challenge, a legislative act is viewed as a valid
exercise of state power if the act is rationally related to a legitimate governmental

purpose.

16. Constitutional Law: Equal Protection. The rational relationship standard, as the
most relaxed and tolerant form of judicial scrutiny under the Equal Protection Clause
of the 14th Amendment to the U.S. Constitution, is offended only if a classification
rests on grounds which are wholly imrelevant to the achievement of the government’s
objectives.

Appeal from the District Court for Lancaster County:
DoNALD E. ENDACOTT, Judge. Affirmed.

K. Kristen Newcomb and Robert F. Bartle, of Healey &
Wieland Law Firm, for appellants.

William F. Austin, Lincoln City Attorney, and James D.
Faimon for appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorRMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.

The plaintiffs, Dennis R. Bauers, Thomas L. Scharbach,
Jerry Peterson, James E. Johnson, David C. Bowlin, and Roger
L. Carmichael, commenced this action against the defendant,
City of Lincoln (City), claiming variously that the City improp-
erly offset payments from a disability pension plan by amounts
paid as a result of workers’ compensation awards, and seeking
lump-sum returns of their pension contributions.

This is the second appearance of this case in this court. We
examined the timeliness of the plaintiffs’ filing of their claims
against the City in Bauers v. City of Lincoln, 245 Neb. 632, 514
N.W.2d 625 (1994) (Bauers I). In Bauers I, we held that the
plaintiffs were barred from asserting their claims for the return
of their entire contributions under Neb. Rev. Stat. § 15-840
(Reissue 1991) but that certain claims under 42 U.S.C. § 1983
(1994) were viable. In Bauers I, we remanded the cause to the
district court to allow the plaintiffs to present the trial court with
evidence pertaining to the merits of their claims filed pursuant
to 42 U.S.C. § 1983. After remand, the trial court found that the
plaintiffs had failed to meet their burden of proof of alleged
constitutional violations committed by the City, and the court
dismissed the plaintiffs’ claims. We affirm.
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FACTS

A detailed statement of facts pertaining to each of the plain-
tiffs individually is set forth in Bauers I. Briefly summarized,
the plaintiffs were employed as firefighters working for the City
for some portion of the period 1966 through 1989. All were
required during their employment to contribute approximately 7
percent of their gross pay from each pay period to a pension
fund administered by the City. Each of the plaintiffs retired
from his employment as a firefighter before the age of 55
because of injury or a physical disability which reasonably pre-
vented continued performance as a firefighter. The plaintiffs
were placed on the City’s roll of firefighters receiving disability
pensions. Johnson, Peterson, Bowlin, and Carmichael also
received workers’ compensation benefits for the injuries which
led to their disability retirement. None of the plaintiffs was
offered, in lieu of continuing disability pension payments, a
lump-sum return of his wages contributed to the pension fund
with accrued interest.

The plaintiffs filed administrative claims with the City on
October 17, 1990. Bauers and Scharbach demanded the return
of their wage contributions to the City’s pension fund with
accrued interest. Johnson, Peterson, Bowlin, and Carmichael
likewise sought the return of their pension fund contributions
with interest, and they also sought reimbursement for the
amounts withheld or offset from their respective disability pen-
sion payments as a result of workers’ compensation awards
which each had received.

The City denied all of the relief requested in the plaintiffs’
administrative claims. Thereafter, each of the plaintiffs filed an
action in the district court, seeking the relief specified above on
the basis of § 15-840 and 42 U.S.C. § 1983. Section 15-840 pro-
vides generally:

All liquidated and unliquidated claims and accounts
payable against the city shall: (1) Be presented in writing;
(2) state the name of the claimant and the amount of the
claim; and (3) fully and accurately identify the items or
services for which payment is claimed or the time, place,
nature, and circumstances giving rise to the claim. .. . In
order to maintain an action for a claim, other than a tort
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claim as defined in section 13-903, it shall be necessary, as

a condition precedent, that the claimant file such claim

within one year of the accrual thereof . . ..
The trial court dismissed the plaintiffs’ claims, holding that they
were filed beyond the applicable statutes of limitation. On
appeal, we found in Bauers I that although the plaintiffs’ claims
under § 15-840 for the return of their entire employee contribu-
tions were time barred, the plaintiffs’ claims asserted under 42
U.S.C. § 1983 were not time barred, and we remanded the mat-
ter to the trial court for trial on these claims only.

The case was tried to the district court on November 20,
1996. At trial, each of the plaintiffs testified that the City never
gave him a written contract containing all of the terms of
employment, including a description of pension options. The
plaintiffs admitted that when they were placed on the roll of
pensioned disabled firefighters, they belonged to a union of
firefighter employees. On behalf of its members, the union’s
representatives bargained with the City to determine specific
terms of the firefighters’ employment contract. John Cripe, an
employee of the City’s personnel department who served as the
City’s pension administrator, testified that the only written con-
tract relative to these proceedings is the one which the City
negotiated with the firefighters’ union. Cripe testified that the
City did not execute employment contracts with individual fire-
fighters. Cripe also testified that the pension options available
to the plaintiffs and other firefighters which were defined by
Nebraska statutes and Lincoln municipal ordinances were not
expressly described in the contract between the City and the
firefighters’ union.

The trial evidence showed that disability pension benefits
were paid to the plaintiffs by the City from accounts designated
“Fund 76” and “Fund 77.” These accounts were segregated
from all of the City’s other accounts. Funds 76 and 77 were
composed of mandatory employee contributions; annual contri-
butions by the City, the amount of which was determined by an
independent actuary; and accrued interest, all of which was con-
tinuously invested and reinvested for further growth. Cripe tes-
tified that both disability pensions and regular retirement pen-
sions are paid from these accounts.
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Bauers and Scharbach did not receive workers’ compensation
benefits for the injuries or ailments which culminated in their
early retirement. Johnson, Peterson, Bowlin, and Carmichael
received workers’ compensation payments pursuant to Neb.
Rev. Stat. § 48-101 et seq. (Reissue 1988) in addition to the dis-
ability pension payments. An amount equivalent to some or all
of the workers’ compensation payments received by Johnson,
Peterson, Bowlin, and Carmichael, respectively, was offset from
the disability pension payments which each received.

Workers’ compensation benefits were paid by the City to
Johnson, Peterson, Bowlin, and Carmichael from Fund 88, a
segregated, separately maintained account within the City’s
total operating budget set aside exclusively for such payments.
The City was, for purposes of paying workers’ compensation
benefits, self-insured. Fund 88 comprised taxes and other
monies derived from the City’s general budget. Cripe testified
at trial that funds from the pension and workers’ compensation
funds were not commingled.

At trial, the parties stipulated that Neb. Rev. Stat. § 15-1001
et seq. (Reissue 1983) governed the terms and conditions of the
plaintiffs’ pensions and provided terms and conditions for pen-
sions and disability benefits for firefighters and police officers.
Many of these statutes were repealed in 1987. The parties stip-
ulated that amendments to the Lincoln Municipal Code effec-
tively replaced those statutes governing pensions and disability
benefits for Lincoln firefighters and police officers and that
these municipal ordinances took effect on May 11, 1987. The
specific terms of the statutes and ordinances at issue and as rel-
evant are set forth in our analysis of them.

The plaintiffs claimed at trial that the City’s failure to offer
each of them all of the pension options offered to retiring fire-
fighters who were not disabled, including the option of receiv-
ing their contributions to the pension fund in a lump sum with
accrued interest, violated the plaintiffs’ constitutional rights to
due process and equal protection. Johnson, Peterson, Bowlin,
and Carmichael also claimed that the City effected an unconsti-
tutional taking when the City offset their disability pension pay-
ments by amounts which the City had paid them as workers’
compensation, as well as impairing their right to contract.
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In a 14-page order filed March 3, 1997, in each of the plain-
tiffs’ cases, the trial court denied the plaintiffs’ claims generally
on the basis of failure of proof. The plaintiffs appeal.

ASSIGNMENTS OF ERROR

Johnson, Peterson, Bowlin, and Carmichael assign as error
the trial court’s finding that they suffered no unconstitutional
due process and contract violations in the City’s offset of pen-
sion benefits by the amount of workers’ compensation pay-
ments. The plaintiffs all claim that the trial court erred in fail-
ing to find unconstitutional due process and equal protection
violations in the City’s failure to offer the plaintiffs the oppor-
tunity to withdraw their pension fund contributions in a lump
sum with accrued interest.

STANDARD OF REVIEW

In an appellate review of a bench trial in a law action, the
trial court’s factual findings have the effect of a jury verdict, and
they will not be set aside on appeal unless they are clearly
wrong. Blanchard v. City of Ralston, 251 Neb. 706, 559 N.W.2d
735 (1997).

Whether a statute is constitutional is a question of law on
which the Nebraska Supreme Court is obligated to reach a con-
clusion independent of the decision of the trial court. Friehe v.
Schaad, 249 Neb. 825, 545 N.W.2d 740 (1996). When passing
upon the constitutionality of a statute, an appellate court begins
with the presumption of validity, and the burden of demonstrat-
ing a constitutional defect rests with the challenger. /d.

ANALYSIS

Nebraska law recognizes that pensions received by govern-
ment employees are a form of deferred compensation. Halpin v.
Nebraska State Patrolmen’s Retirement System, 211 Neb. 892,
320 N.W.2d 910 (1982). “ ‘For the civil service employees, the
price of the pension plan, whether specifically discussed or not,
is part of the total wage package negotiated when salary raises
are determined. Pensions are bargained as an integral part of the
wage-and-fringe benefit calculus.’” Id. at 898, 320 N.W.2d at
914, citing with approval Kleinfeldt v. New York City Emp. Ret.
Sys., 73 Misc. 2d 310, 341 N.Y.S.2d 784 (1973). The trial court
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was a proper forum for the plaintiffs to present their constitu-
tional claims regarding their pensions, pursuant to 42 U.S.C.
§ 1983, for the states have concurrent jurisdiction with the fed-
eral courts to entertain such actions. Whitehead Oil Co. v. City
of Lincoln, 245 Neb. 680, 515 N.W.2d 401 (1994).

At trial, the parties stipulated to the introduction of photo-
copies of §§ 15-1006, 15-1007.03 through 15-1009, and
15-1013.02. These statutes were part of a collection of
Nebraska statutes pertaining to pensions for firefighters and
police officers, many of which were in effect from at least 1975
until 1987, when they were repealed. The source notation
included at the end of the text of each of these statutes suggests
that many of these statutes were amended at least once between
1975 and 1987. However, the parties submitted no evidence of
versions of these statutes which predated that set forth in the
copies accepted into evidence at trial.

Section 15-1006, a copy of which was in evidence, generally
provided that in case of total and permanent disability, a fire-
fighter’s regular salary was discontinued and the firefighter was
instead paid a pension which was computed using a base bene-
fit rate determined as a percentage ranging from 15 to 50 per-
cent of the firefighter’s salary prior to his or her disability.

Section 15-1008, a copy of which was in evidence, stated that
benefits which a disabled firefighter was entitled to receive
according to Nebraska’s then Workmen’s Compensation Act,
§ 48-101 et seq., would be paid in full to him or her, “but all
amounts paid by the city or its insurer under said act . . . shall
be considered as payments on account of such salary or pension
and shall be credited thereon.” § 15-1008.

With respect to firefighters who retired voluntarily or invol-
untarily for reasons other than death or disability, § 15-1013.02,
which was also in evidence, provided the schedule of pension
benefit options as follows: (1) A firefighter with less than 10
years of service would receive the lump-sum return of his or her
accumulated contributions with regular interest to the date of
termination. (2) If the firefighter had 10 years or more of ser-
vice but had not yet reached the age of 50, he or she could opt
to take (a) a deferred annuity to commence at age 55 on a reg-
ular basis or at age 50 on an actuarially equivalent basis or (b)
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a lump-sum return of contributions and accrued interest, plus a
reduced paid-up deferred annuity equal to the amount of the
deferred annuity which would otherwise commence at age 55.
The reduced annuity received by the firefighter with this option
would be reduced by an amount equivalent to the lump-sum
return of employee contributions and accrued interest. (3) If a
firefighter had 10 years or more of service and was at least 50
years old, he or she could opt to receive a deferred annuity to
commence at age 55 on a regular basis. If a firefighter selected
this option, he or she was not eligible to receive a return of
employee contributions and interest in a lump sum separately
from the annuity.

At trial, the parties also stipulated to the introduction of
selected portions of the Lincoln Municipal Code, including
Lincoln Mun. Code §§ 2.64.010 through 2.64.013 and 2.64.018
through 2.64.026. These ordinances became effective on May
11, 1987. There is no dispute that the statutes and ordinances
relative to the issues in this case are substantially alike.

Statutes which are in effect at the time a contract is made are
as much a part of the contract as if they were set forth therein.
In re Estate of Peterson, 221 Neb. 792, 381 N.W.2d 109 (1986);
Haakinson & Beaty Co. v. Inland Ins. Co., 216 Neb. 426, 344
N.W.2d 454 (1984). In Bauers I, the firefighters agreed, and this
court found, that the Lincoln ordinances in evidence were sub-
stantially the same as the state statutes and that any difference
between the statutes and the ordinances was immaterial to the
resolution of this case. That finding governs this appeal, for it is
now the law of the case, which will not be considered again
unless it is shown that the facts presented at the second trial are
materially and substantially different from the facts presented in
the first instance, a showing which has not been made in the
case sub judice. See State v. Jacob, 253 Neb. 950, 574 N.W.2d
117 (1998).

Workers’ Compensation Offset: Interference With
Contractual Rights Claim.

On appeal, Johnson, Peterson, Bowlin, and Carmichael claim
that their constitutionally protected contractual rights have been
abridged because the City offset their disability pension benefit
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payments by the amount of some or all of the workers’ com-
pensation benefits which each received. A public employee’s
constitutionally protected right to his or her pension as an inci-
dent of employment vests upon the employee’s acceptance and
commencement of employment, subject to reasonable or equi-
table unilateral changes by the Legislature. Calabro v. City of
Omaha, 247 Neb. 955, 531 N.W.2d 541 (1995). “‘“Vesting in a
legal sense . . . refers to a contractual right to and interest in a
pension that may be upheld at law.”’” Id. at 967, 531 N.W.2d at
550. U.S. Const. art. I, § 10, provides, inter alia, that the state
may not pass laws impairing the obligation of contracts.
Nebraska public employees have reasonable expectations with
regard to their pension rights which are protected by the law of
contracts, since public pensions are considered as deferred
compensation. Hoiengs v. County of Adams, 245 Neb. 877, 516
N.W.2d 223 (1994).

Our analysis of this contract-impairment and offset claim
necessitates a three-pronged inquiry: first, whether there has, in
fact, been an impairment of the plaintiffs’ contracts; second, if
an impairment does exist, whether the City’s actions substan-
tially impaired the contractual relationship; and third, if so,
whether the impairment caused by the City is nonetheless a per-
missible, legitimate exercise of the City’s sovereign powers.
See Calabro v. City of Omaha, supra. See, also, Halpin v.
Nebraska State Patrolmen’s Retirement System, 211 Neb. 892,
320 N.W.2d 910 (1982). As discussed below, we agree with the
trial court that there was no impairment of the plaintiffs’ con-
tracts regarding the offset of pension payments by workers’
compensation benefits.

In Halpin, a retired member of the Nebraska State Patrol
challenged a revised calculation formula used to determine pen-
sion income, claiming that the new formula wrongfully
impaired and decreased his vested contractual pension rights.
This court found that the calculation formula used when
Halpin’s pension rights vested was the subject of express oral
promises to Halpin and other employees and that the formula
had been used by the Nebraska State Patrol on a longstanding
basis. On the facts in Halpin, we found that the revised calcula-
tion formula which decreased the employees’ pension benefits
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substantially impaired their contractual rights and that the new
calculation was therefore inapplicable to them. See, also, Omer
v. Tagg, 235 Neb. 527, 455 N.W.2d 815 (1990).
Essential elements common to Halpin and Omer are evi-
dence supporting the employees’ claims that a valuable benefit
was promised to them by their employer, the employees’
reliance on that promise, that the benefit was subsequently
taken from the employees as a result of a unilateral employer
decision, and that the employees were afforded no other benefit
to replace that which was taken from them. Without such proof,
it is doubtful that a claim of unconstitutional contract impair-
ment could succeed. A contractual right cannot be founded
solely on an employee’s hope or expectation, as opposed to con-
sideration which truly exists and which has been offered by the
employer to the employee. “[Wlhat is protected is the settled or
reasonable expectation of the employee, not the contract as
might be written by the courts.” Miller v. City of Omaha, 253
Neb. 798, 808, 573 N.w.2d 121, 128 (1998).
Miller was decided after the case at bar was tried and decided
in the district court. Factually, Miller addressed contract claims
much like those raised by Johnson, Peterson, Bowlin, and
Carmichael in the case at bar. Gary E. Miller, a former city gov-
ernment employee, sought declaratory judgment to determine to
what extent, if any, disability pension benefits paid to him could
be offset by workers’ compensation benefits and Social Security
he received which were related to the same injury which
resulted in his disability. In Miller, there was evidence that city
ordinances pertaining to pension benefits changed after Miller’s
contractual pension rights vested in 1964. This court held that
the mere occurrence of change did not determine whether
Miller’s constitutional contractual rights were impaired, for
[t]he Contract Clause of the federal Constitution does not
prohibit changes in the contract. . . . Rather, the issue is
whether Miller has been made worse off by the 1972 ordi-
nance, and it is Miller’s burden to prove that his situation
is worse than that which existed when his rights were
created.

(Emphasis supplied.) 253 Neb. at 807, 573 N.W.2d at 128, rely-

ing on Caruso v. City of Omaha, 222 Neb. 257, 383 N.W.2d 41
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(1986). See Calabro v. City of Omaha, 247 Neb. 955, 531
N.W.2d 541 (1995).

In Miller, supra, we held that amendments to city ordmances
passed after Miller’s pension rights vested effected a change in
Miller’s pension benefits, but that the change did not impair
Miller’s rights. We nevertheless reversed the trial court’s sum-
mary judgment order favoring the employer in order to allow
Miller to prove his claim of reliance upon his employer’s
promises and practices, including the effect, if any, of the
employer’s commingling of workers’ compensation and pen-
sion benefit funds, a practice which was disapproved of in
Novotny v. City of Omaha, 207 Neb. 535, 299 N.W.2d 757
(1980) (holding that funds for payment of pension and workers’
compensation benefits should not be commingled and that no
employee contribution may be used to fund workers’ compen-
sation benefits). In Miller, we emphasized that the holding in
Novotny was limited to determining that workers could not be
compelled to pay for their own workers’ compensation benefits,
nor could other benefits be considered in paying workers’ com-
pensation benefits.

With the principles of Novotny, Caruso, Calabro, and Miller
in mind, we turn to the impairment-of-contract and offset claim
asserted by Johnson, Peterson, Bowlin, and Carmichael in the
case at bar. Each received workers’ compensation benefits for
the job-related injuries which ultimately rendered him perma-
nently disabled, and amounts were set off from his disability
pension payments in an amount equivalent to some or all of the
workers’ compensation payments which he received. For the
sake of completeness, we note that it is uncontroverted that
Fund 88, the account maintained by the City from which work-
ers’ compensation payments were made to Johnson, Peterson,
Bowlin, and Carmichael, contained no contributions by the
plaintiffs or City employees, consistent with Novotny, supra.

The record shows that Johnson commenced employment
with the City in 1975, Peterson in 1977, Carmichael in 1978,
and Bowlin in 1981. The pension rights of Johnson, Peterson,
Bowlin, and Carmichael became vested on the day upon which
each accepted his employment with the City and commenced
work. See Calabro, supra. The dimensions of the rights vested
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in each of the plaintiffs were determined by the pension plan as
it existed at the time each accepted and commenced his employ-
ment. See Miller v. City of Omaha, 253 Neb. 798, 573 N.W.2d
121 (1998).

As noted above, at trial the parties stipulated to the introduc-
tion into evidence of §§ 15-1006, 15-1007.03 through 15-1009,
and 15-1013.02, all of which were later repealed, and portions
of the Lincoln Municipal Code which replaced these state
statutes for purposes of the issues in the instant case. The
statutes and code were received in evidence.

Section 15-1008 specifically stated that disability pension
payments received by a firefighter may be reduced by an amount
representing a credit for workers’ compensation payments
received by the firefighter. Indeed, according to § 15-1008:

Notwithstanding any prior provisions of this act, no
firefighter or police officer shall be entitled during any
period of disability to receive in full both his or her pen-
sion or salary, as herein provided, and in addition benefits
under the Workmen’s Compensation Act. All Workmen'’s
Compensation Act benefits shall be payable in full to such
firefighter or police officer or his or her dependents as pro-
vided in said act, but all amounts paid by the city or its
insurer under said act to any disabled firefighter or police
officer entitled to receive a salary or pension during such
disability . . . shall be considered as payments on account
of such salary or pension and shall be credited thereon.
The remaining balance of such pension or salary, if any,
shall be payable as otherwise provided by this act.

(Emphasis supplied.) Lincoln Mun. Code § 2.64.018, which
became effective May 11, 1987, contains equivalent provisions.

It has been observed: “[N]ot every change constitutes an
impairment under the federal Constitution. The change must
take something away and not work to the parties’ benefit. . . .
Absent such a showing, there is no proof of any ‘impairment.’”
(Empbhasis in original.) Caruso v. City of Omaha, 222 Neb. 257,
260, 383 N.W.2d 41, 44 (1986). At trial and on appeal, the
plaintiffs did not claim that they received less than the full mea-
sure of workers’ compensation benefits awarded to them.
Johnson, Peterson, Bowlin, and Carmichael offered no policy,
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ordinance, statute, or other evidence which contradicted the
terms of § 15-1008. Although the terms of § 15-1008 were in
place at the time of initial employment, each testified that he
was generally unaware of the setoff provisions in § 15-1008 and
Lincoln Mun. Code § 2.64.018 until the credits were actually
applied against his disability pension payments. The plaintiffs
introduced neither evidence that applicable laws or City poli-
cies were amended nor evidence that such were amended to the
plaintiffs’ detriment after each of the plaintiffs’ contractual
rights had vested.

The gravamen of the impairment-of-contract and offset claim
asserted by Johnson, Peterson, Bowlin, and Carmichael is that
they were simply unaware that when each firefighter’s contrac-
tual pension rights vested, Nebraska statutes defining and gov-
erning those rights provided that “no firefighter or police offi-
cer shall be entitled during any period of disability to receive in
full both his or her pension or salary, as herein provided, and in
addition benefits under the Workmen’s Compensation Act.”
§ 15-1008. Everyone is presumed to know the law. Bakody
Homes & Dev. v. City of Omaha, 246 Neb. 1, 516 N.W.2d 244
(1994); Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 836
(1991). We cannot agree with the plaintiffs that their lack of
knowledge of these state statutes and the comparable city ordi-
nances which replaced them amounted to an impairment by the
City of the plaintiffs’ contractual rights.

We observe that at the time that Johnson, Peterson, Bowlin,
and Carmichael applied for their respective disability pensions
and workers’ compensation benefits, each was a member of the
firefighters union which negotiated with the City on behalf of
the firefighters regarding the terms, conditions, and benefits of
the firefighters’ employment. Johnson, Peterson, and
Carmichael were also individually represented by counsel.
Further, in the execution of documents pursuant to his workers’
compensation award, Carmichael expressly acknowledged that
he knew that his pension benefits could be subject to a setoff for
the workers’ compensation benefits which he received.

Johnson, Peterson, Bowlin, and Carmichael failed to present
the trial court with evidence that the City unconstitutionally
impaired their vested pension rights by crediting the amounts of
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the workers’ compensation benefits against the disability pen-
sion benefits received by each of the plaintiffs. No change
occurred in city or state policies, practices, or laws which
diminished the contractual pension benefits of Johnson,
Peterson, Bowlin, and Carmichael.

The plaintiffs failed to meet their evidentiary burden to prove
that the City unconstitutionally impaired their rights to contract.
See Caruso, supra. Therefore, we affirm the trial court’s order
dismissing the constitutional impairment-of-contract and offset
claim asserted by Johnson, Peterson, Bowlin, and Carmichael.

Lump-Sum Return of Contributions: Due Process Claims.

The plaintiffs allege that the City wrongly denied them due
process rights to which they were entitled by virtue of the 14th
Amendment to the U.S. Constitution and Neb. Const. art. I, § 3.
The firefighters claim that the City, by failing to offer disabled
firefighters the option of receiving their employee contributions
in a lump sum with accrued interest and reduced annuity pen-
sion benefits, unconstitutionally deprived the plaintiffs of rights
to which they were entitled.

On appeal, the plaintiffs do not distinguish whether the due
process rights which they claim were denied them are procedu-
ral or substantive in nature. Substantive due process requires a
determination whether a right in which the plaintiff has a legit-
imate property interest is at issue and, if it is, whether that right
was unconstitutionally taken from the plaintiff. See, e.g.,
Caruso v. City of Omaha, 222 Neb. 257, 383 N.W.2d 41 (1986).
Procedural due process limits the ability of the government to
deprive persons of interests which constitute “liberty” or *“prop-
erty” interests within the meaning of the Due Process Clause
and requires that parties deprived of such interests be provided
adequate notice and an opportunity to be heard. Friehe v.
Schaad, 249 Neb. 825, 545 N.W.2d 740 (1996), citing with
approval Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47
L. Ed. 2d 18 (1976). See, also, McAllister v. Nebraska Dept. of
Corr. Servs., 253 Neb. 910, 573 N.W.2d 143 (1998).

The trial court’s order dismissing the plaintiffs’ due process
claims analyzed them as a substantive due process complaint, a
characterization with which we agree. It is beyond dispute that
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the plaintiffs possessed a vested property interest in receiving
pension funds from the City. See, Miller v. City of Omaha, 253
Neb. 798, 573 N.W.2d 121 (1998); Calabro v. City of Omaha,
247 Neb. 955, 531 N.W.2d 541 (1995). The issue in the trial
court, and on appeal, is whether the plaintiffs proved that the
City unconstitutionally deprived them of those vested rights,
thereby denying them the beneficial ownership and exercise of
those rights. Like the constitutional impairment-of-contract
claim analyzed above, claims of unconstitutional due process
deprivation cannot succeed in the absence of trial evidence
showing that the City improperly took the plaintiffs’ vested
rights away from them. See Caruso, supra.

Sections 15-1006, 15-1007.03 through 15-1009, and
15-1013.02 and the Lincoln municipal ordinances which
replaced them clearly and consistently provided that firefighters
receiving disability pensions were not within the category of
firefighters eligible to receive lump-sum returns of their
employee contributions to the pension fund. Simply, the plain-
tiffs, while recipients of disability pensions, never possessed the
right of a lump-sum return of contributions made to the pension
fund. It was therefore impossible for the City to take away a
right which the plaintiffs did not possess. This fact alone defeats
the plaintiffs’ due process claims. See Caruso, supra.

We further observe that the trial court correctly noted that
without exception, the plaintiffs received disability pension
benefits from the City which far exceeded each of their contri-
butions to the pension fund plus accrued interest on those con-
tributions. The trial court found that Bauers contributed
$38,782.13 in employee contributions and accrued interest; by
the time of trial, he had received disability pension benefits of
approximately $129,752.25. Scharbach’s total pension contri-
bution plus accrued interest totaled $45,014.93 at the time he
was retired on disability status in 1988. He died prior to trial,
and his widow continued to collect his pension benefits which,
at the time of trial, cumulatively totaled approximately
$95,218.02. Peterson contributed $10,855.17 in wage deduc-
tions and accrued interest, and he had received $124,775 in dis-
ability benefits by the time of trial. Johnson’s wage contribu-
tions totaled $31,366.86, and he had received $115,496.40 in
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benefits before the trial. Bowlin worked for the City for 13
months before he was placed on permanent disability status,
and he had contributed $5,678.49 to the pension fund. He had
received monthly disability benefits which, at the time of trial,
amounted to roughly $127,046.04 and which continued to be
paid to him monthly. Carmichael contributed $12,761 in wage
deductions to the City employee pension before he was placed
on disability status. By the time of trial, he had received
$125,092.13. We also note that the record shows that each of the
plaintiffs obtained other employment soon after he was declared
permanently disabled from firefighting and that all were contin-
uously engaged in full-time employment after they ceased
employment as firefighters for the City.

Cripe, the City’s pension plan administrator, testified that
disabled firefighters received their disability pensions every
month from the date of the declaration of disability until the
pensioner’s death, regardless of the amount of the firefighter’s
contribution to the pension fund during his or her active
employment. According to Cripe, if a disabled firefighter died
before he or she had received disability pension benefits in an
amount at least equal to the firefighter’s wage contributions plus
accrued interest, the City would return to the firefighter’s estate
all unpaid employee contributions, plus accrued interest, in a
lump-sum payment. Cripe also testified that surviving spouses
of deceased disabled firefighters receive the firefighter’s dis-
ability pension benefits until the spouse dies and that dependent
children are entitled to receive their deceased parent’s disability
pension benefits until they reach the age of 19.

We are unpersuaded by the plaintiffs’ claims that notwith-
standing the statutes and ordinances which they admit defined
their disability pension benefits, they were nonetheless uncon-
stitutionally deprived of a property right by being unable to
exercise the option to receive their employee contributions in a
lump sum with accrued interest and a reduced pension benefit.
None of the plaintiffs testified that he would have exercised this
option had it been offered to him or that it would have yielded
him greater or more meaningful pension benefits. We agree
with the trial court that the plaintiffs in the instant case pro-
duced no evidence which showed that the City unconstitution-
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ally deprived them of any vested right. Constitutional depriva-
tions are not founded upon speculation, or mere possibilities.
Walker v. Nelson, 863 F. Supp. 1059 (D. Neb. 1994), aff’'d 70
F.3d 1276 (8th Cir. 1995). As we stated in Caruso v. City of
Omaha, 222 Neb. 257, 261, 383 N.W.2d 41, 44 (1986):
While Halpin [v. Nebraska State Patrolmen’s Retirement
System, 211 Neb. 892, 320 N.W.2d 910 (1982),] stands for
the proposition that pensions are not gratuities and are
matters of contract, it does not stand for the proposition
that a public employee is entitled to the best pension the
public employee might desire.
We affirm the trial court’s order dismissing the plaintiffs’ due
process claims.

Lump-Sum Return of Contributions: Equal Protection Claims.

The plaintiffs’ final claim on appeal is that the City wrong-
fully denied them equal protection of laws in violation of U.S.
Const. amend. XIV by the City’s failure to offer the plaintiffs
the option to receive a lump-sum return of their wage contribu-
tions to the pension fund, plus accrued interest. The plaintiffs
do not allege a violation of Neb. Const. art. III, § 18. See, e.g.,
Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991);
Jaksha v. State, 241 Neb. 106, 486 N.W.2d 858 (1992). Thus,
we limit ourselves to the plaintiffs’ federal equal protection
claim.

The initial inquiry in an equal protection analysis focuses on
whether the plaintiff has demonstrated that he or she was treated
differently than others similarly situated. If that showing is not
made, there is no viable equal protection claim. State v. Atkins,
250 Neb. 315, 549 N.W.2d 159 (1996).

The plaintiffs claim in essence that they were unequally
treated because certain retiring nondisabled firefighters could
receive a lump-sum return of contributions, whereas the plain-
tiffs, who are disabled firefighters, could not. A review of the
statutes and ordinances shows that as to disabled firefighters,
none could receive a lump-sum payout, and as to nondisabled
retiring firefighters, certain categories of nondisabled retiring
firefighters could receive a lump-sum payment while other
nondisabled retiring firefighters could not receive a lump-sum
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payment. See §§ 15-1006 and 15-1013.02. In essence, the plain-
tiffs, who are disabled firefighters, claim they were similarly
situated but treated differently than certain nondisabled fire-
fighters who were eligible to receive a lump-sum payment. The
trial court found it “questionable” whether the plaintiffs were
similarly situated to other firefighters generally, and to the cat-
egory of nondisabled firefighters who were eligible to receive a
lump-sum payment in particular. We agree with the trial court’s
observation that disabled and nondisabled firefighters are not
similarly situated. See Atkins, supra.

To the extent that the plaintiffs could be said arguendo to be
similarly situated to nondisabled retiring firefighters, there is a
rational reason demonstrated by the record in this case for treat-
ing disabled and nondisabled firefighters differently, and, there-
fore, the failure to offer disabled firefighters a lump-sum payout
does not offend the equal protection clause.

It is well settled that when a fundamental right or suspect
classification is not implicated in an equal protection challenge,
a legislative act is viewed as a valid exercise of state power if
the act is rationally related to a legitimate governmental pur-
pose. State ex rel. Dept. of Health v. Jeffrey, 247 Neb. 100, 525
N.W.2d 193 (1994). See, also, Caruso v. City of Omaha, 222
Neb. 257, 383 N.W.2d 41 (1986), citing Vance v. Bradley, 440
U.S. 93, 99 S. Ct. 939, 59 L. Ed. 2d 171 (1979). The rational
relationship standard is the most relaxed and tolerant form of
judicial scrutiny under the Equal Protection Clause, and it “ ‘is
offended only if the classification rests on grounds wholly irrel-
evant to the achievement of the [government’s] objective.’”
Atkins, 250 Neb. at 321, 549 N.W.2d at 163, quoting McGowan
v. Maryland, 366 U.S. 420, 81 S. Ct. 1101, 6 L. Ed. 2d 393
(1961).

A review of the record, including but not limited to Cripe’s
testimony, shows that the pension contributions from the dis-
abled and nondisabled firefighters were in effect treated sepa-
rately for accounting purposes because the risk to the City of
long-term pension payments to a disabled firefighter was greater
than the risk of long-term payments to a nondisabled firefighter.
The evidence shows that there is a higher risk to the City of per-
forming the obligation to make pension payments which will
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exceed employee contributions as to the pool of disabled fire-
fighters than there is as to the pool of nondisabled retiring fire-
fighters. There is a rational basis to allow the option for a lump-
sum return of the contributions of a retiring nondisabled
firefighter exiting the pension system and to not allow an option
for lump-sum return of employee contributions to a firefighter
who is retiring due to disability and who will typically be
receiving pension payments for a length of time exceeding the
term of active employment and in an amount exceeding the
amount of his or her contributions to the pension fund. The trial
evidence proved that there was a rational relationship that sup-
ported the City’s differing treatment of the categories of dis-
abled and nondisabled pensioned firefighters, and the plaintiffs’
evidence did not overcome the presumption of the validity of the
statutes and ordinances in question. See Friehe v. Schaad, 249
Neb. 825, 545 N.W.2d 740 (1996).

We also agree with the trial court’s finding that no equal pro-
tection claim is implied or proved by the fact that since 1992,
the City now has the technological and actuarial means to pro-
vide a retiring firefighter with an analysis projecting the total
amount of benefits which he or she may receive from the City
depending on the pension options available to the firefighter.
Relying on Walker v. Nelson, 863 F. Supp. 1059 (D. Neb. 1994),
and Caruso v. City of Omaha, 222 Neb. 257, 383 N.W.2d 41
(1986), the trial court found this claim meritless, for “[t]o hold
otherwise would require the Court to find an equal protection
violation every time an advancement in technology is adopted
which improves the situation of current employees over that
which past employees enjoyed.” The availability of the more
sophisticated reports does not alter the underlying entitlement to
the vested rights reflected in the reports. This claim was without
merit, and the trial court properly so found. We affirm the trial
court’s order dismissing the plaintiffs’ equal protection claims.

CONCLUSION
The trial court’s order dismissing the plaintiffs’ constitutional
claims against the City for impairment-of-contract, due process,
and equal protection violations is affirmed in all respects.
AFFIRMED.
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Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply,
admissibility of evidence is controlled by the Nebraska Evidence Rules, not judicial
discretion, except in those instances under the Nebraska Evidence Rules when judi-
cial discretion is a factor involved in the admissibility of evidence.

Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed
for an abuse of discretion where the Nebraska Evidence Rules commit the eviden-
tiary question at issue to the discretion of the trial court.

Trial: Rules of Evidence: Expert Witnesses, A trial court faced with an offer of
DNA evidence must decide preliminarily, outside the presence of the jury, on the
basis of the evidence before it: (1) whether the witnesses on the DNA issue are
experts in the relevant scientific fields; (2) whether the DNA testing used in the case
under consideration is generally accepted by the relevant scientific communities; (3)
whether the method of testing used in the case under consideration is generally
accepted as reliable if performed properly; (4) whether the tests conducted properly
followed the method; (5) whether the DNA analysis evidence is more probative than
prejudicial under Neb. Evid. R. 403, Neb. Rev. Stat. § 27403 (Reissue 1995); and
(6) whether statistical probability evidence interpreting the analysis results is more
probative than prejudicial.

Appeal and Error. In the absence of plain emror, an appellate court considers only
claimed errors which are both assigned and discussed.

Evidence. Preliminary questions conceming the admissibility of evidence shall be
determined by the judge.

Rules of Evidence: Proof. Pursuant to Neb. Evid. R. 901, Neb. Rev. Stat. § 27-901
(Reissue 1995), the requirement of authentication or identification as a condition
precedent to admissibility is satisfied by evidence of appearance, contents, substance,
internal patterns, or other distinctive characteristics, taken in conjunction with cir-
cumstances, sufficient to support a finding that the matter in question is what its pro-
ponent claims.

Blood, Breath, and Urine Tests: Evidence: Proof. The authenticity of a body fluid
sample must be unequivocally established before its admission into evidence, as an
clementary safeguard of a defendant’s rights.

Trial: Evidence: Proof. Proof that an exhibit remained in the custody of law
enforcement officials is sufficient to prove a chain of possession and is sufficient
foundation to permit its introduction into evidence.

Trial: Evidence: Appeal and Error. Erroneous admission of evidence is harmless
error and does not require reversal if the evidence is cumulative and other relevant
evidence, properly admitted, supports the finding by the trier of fact.

Trial: Evidence. Whether there is sufficient foundation evidence for the admission
of physical evidence must necessarily be determined on a case-by-case basis.

Rules of Evidence: Witnesses. Pursuant to Neb. Evid. R. 804(1)(e), Neb. Rev. Stat.
§ 27-804(1)e) (Reissue 1995), unavailability as a witness includes situations in
which the declarant is absent from the hearing and the proponent of his or her state-
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ment has been unable to procure his or her attendance by process or other reasonable
means.

Trial: Witnesses: Proof. It is within the discretion of the trial court to determine
whether the unavailability of a witness has been shown.

Rules of Evidence: Hearsay: Witnesses: Proof. The proponent of a hearsay state-
ment secking admission under Neb. Evid. R. 804, Neb. Rev. Stat. § 27-804 (Reissue
1995), bears the burden of showing that the witness is unavailable and that a diligent,
good faith effort was made to locate and produce the declarant.

Constitutional Law: Rules of Evidence: Hearsay. When a hearsay declarant is
unavailable to testify at trial, the declarant’s out-of-court statements may be admitted
without violating the Confrontation Clause, so long as those statements bear suffi-
cient indicia of reliability.

Constitutional Law: Hearsay: Presumptions. No independent inquiry into relia-
bility is required under the Confrontation Clause when an out-of-court statement falls
within a firmly rooted hearsay exception. Such exceptions are presumptively reliable
and trustworthy, and inferring reliability of hearsay statements which fall within them
will not violate a defendant’s confrontation rights.

Constitutional Law: Rules of Evidence: Hearsay. Neb. Evid. R. 804(2)(a), Neb.
Rev. Stat. § 27-804(2)(a) (Reissue 1995), is a firmly rooted hearsay exception, and
testimony properly admitted thereunder does not violate the Confrontation Clause.
Rules of Evidence: Witnesses: Testimony: Hearsay. Subject to the provisions of
Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), testimony given as a wit-
ness at another hearing of the same or a different proceeding, against a party with an
opportunity to develop the testimony by direct, cross, or redirect examination, with
motive and interest similar to those of the party against whom now offered, is not
excluded by the hearsay rule if the declarant is unavailable as a witness, pursuant to
Neb. Evid. R. 804, Neb. Rev. Stat. § 27-804 (Reissue 1995).

Rules of Evidence. Pursuant to Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue
1995), relevant evidence may be excluded if its probative value is substantially out-
weighed by the danger of unfair prejudice, confusion of the issues, or misleading the
jury, or by considerations of undue delay, waste of time, or necdless presentation of
cumulative evidence.

Rules of Evidence: Words and Phrases. “Unfair prejudice,” as used in Neb. Evid.
R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995), means an undue tendency to sug-
gest a decision on an improper basis.

Rules of Evidence: Proof. Pursuant to Neb. Evid. R. 404(2), Neb. Rev. Stat.
§ 27-404(2) (Reissue 1995), evidence of other crimes, wrongs, or acts is not admis-
sible to prove the character of a person in order to show that he or she acted in con-
formity therewith.

Rules of Evidence: Other Acts: Appeal and Error, An appellate court reviews the
admission of other acts under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2)
(Reissue 1995), by considering (1) whether the evidence was relevant, (2) whether
the evidence had a proper purpose, (3) whether the probative value of the evidence
outweighed its potential for unfair prejudice, and (4) whether the trial court, if
requested, instructed the jury to consider the evidence only for the limited purpose
for which it was admitted.
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22. : : . Because the exercise of judicial discretion is implicit in Neb. Evid.

R. 401 Neb. Rev. Stat. § 27-401 (Reissue 1995), it is within the discretion of the trial
ocourt to determine relevancy and admissibility of evidence of other wrongs or acts
under Neb. Evid. R. 404(2), and the trial court’s decision will not be reversed absent
an abuse of that discretion.

23. Rules of Evidence: Words and Phrases. Pursuant to Neb. Evid. R. 401, Neb. Rev.
Stat. § 27401 (Reissue 1995), relevant evidence means evidence having any ten-
dency to make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the evidence.

24. Appeal and Error. Under the law-of-the-case doctrine, the holdings of an appellate
court on questions presented to it in reviewing proceedings of the trial court become
the law of the case; those holdings conclusively settle, for purposes of that litigation,
all matters ruled upon, either expressly or by necessary implication.

25. Sexual Assault: Testimony: Other Acts. In prosecutions for crimes of a sexual
nature, testimony regarding similar prior sexual conduct of the defendant has inde-
pendent relevance.

26. Actions: Appeal and Error. The law-of-thecase doctrine operates to preclude a
reconsideration of substantially similar, if not identical, issues at successive stages of
the same suit.

Appeal from the District Court for Douglas County: MICHAEL
McGILL, Judge. Affirmed.

Thomas C. Riley, Douglas County Public Defender, for
appellant.

Don Stenberg, Attorney General, and Marilyn B. Hutchinson
for appellee.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, and McCORMACK,
JJ., and IrwIN, Chief Judge, and INBODY, Judge.

MCcCORMACK, J.

Appellant, Asa T. Carter, was convicted of first degree mur-
der for causing the death of a 9-year-old girl during the perpe-
tration of a sexual assault upon her. This was Carter’s third trial
for the crime, his first conviction having been overturned by this
court in State v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994),
and his second trial having resulted in a mistrial.

I. BACKGROUND
On October 19, 1990, the victim spent the night at the apart-
ment of Carter and his then wife, Gwelder Carter. Gwelder was
a childhood friend of the victim’s mother and was considered to



594 255 NEBRASKA REPORTS

be the victim’s godmother. Gwelder’s prior testimony at
Carter’s first trial, which was admitted in this case as an excep-
tion to the hearsay rule under Neb. Evid. R. 804(2)(a), Neb.
Rev. Stat. § 27-804(2)(a) (Reissue 1995), is the source of most
of the details surrounding the victim’s death.

The victim arrived at Carter’s apartment in the early evening
of October 19, 1990. Throughout the evening and the early
morning hours of October 20, Carter and two friends, Lanny
Hicks and David Harpster, periodically came and went from the
apartment. During this time, Gwelder and the victim stayed in
the bedroom and had little or no contact with Carter or his
friends. Hicks and Harpster left the apartment around 4 a.m. on
October 20.

At approximately 4:15 a.m., Carter came into the bedroom
and got into bed with Gwelder. The victim was asleep at the
foot of the bed. Carter appeared to have been drinking alcohol,
and he soon became sexually aroused. He indicated to Gwelder
that he wanted to have sexual relations with her and then stated
that he wanted to have sexual relations with the victim. He told
Gwelder that if she loved him or cared anything about him, she
would let him have sexual relations with the victim.

Upon hearing this, Gwelder panicked and left the apartment,
leaving Carter and the victim alone in the bedroom. When she
left, the victim was asleep and wearing a blue nightgown. When
Gwelder returned 40 to 45 minutes later, Carter was standing in
the bedroom doorway. He told Gwelder that he “didn’t mess
with her.” Upon hearing this, Gwelder entered the bedroom and
found the victim lying naked on the bed, limp, and with no
pulse. When confronted by Gwelder, Carter told her “to stick by
his side,” and threatened that “if he [went] down,” she would go
down with him. Carter also told Gwelder that “the same thing
could happen to [her]” if she testified against him.

Gwelder again left the apartment for a short time, returning
just as Carter was carrying the now-clothed body of the victim
out of the apartment. Carter was gone from the apartment for a
short time and returned without the victim’s body. Gwelder then
watched as he placed the sheets from the bed into the bathtub,
where some other laundry items were soaking. Shortly there-
after, Carter left the apartment.
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About 15 minutes later, Gwelder called the victim’s mother
and told her that her daughter was missing. The victim’s mother
contacted the Omaha Police Division, and a search for the vic-
tim was initiated. Shortly thereafter, Gwelder received a tele-
phone call from Carter asking her to meet him at a friend’s
house.

The friend, Margaret Williams, testified that Carter arrived at
her house about 8 a.m. The story he gave Williams was that he
and Gwelder had been in a fight in the early morning hours and
that he had left and spent the remainder of the night in a nearby
park. While Carter initially appeared normal to Williams, he
became extremely nervous when someone he did not recognize
knocked on her door and implored her not to open the door. At
some point, Carter made a telephone call to Gwelder, telling her
to meet him at Williams’ residence.

When Gwelder arrived around 10 a.m., Williams heard her
say to Carter, “But, Asa, you know you were wrong, though.”
Carter and Gwelder talked quietly for 5 to 10 more minutes,
then left Williams’ residence and walked to University Hospital
to visit Carter’s father. On the way to the hospital, Carter again
threatened Gwelder.

At the hospital, Carter called the Omaha Police Division to
determine if he was wanted for child stealing. Police officer
Kevin Cunningham went to the hospital, spoke with Carter, and
informed him that no warrant for his arrest had been issued.
Cunningham left the hospital but shortly thereafter received
word that the victim’s body had been found behind Carter’s
apartment. He returned to the hospital and arrested Carter on
suspicion of murder.

An autopsy on the victim’s body revealed that she had been
subjected to vaginal and anal penetration shortly before her
death. The autopsy further indicated that the most likely cause
of death was asphyxiation, due to compression of the chest
which prevented the victim from breathing, Dr. Jerry Wilson
Jones, the pathologist who conducted the autopsy, testified that
his examination detected the presence of sperm in the victim’s
anus. He concluded that the penetration and asphyxiation
occurred concurrently, with the asphyxiation being caused by
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the weight of the perpetrator’s body compressing the victim
beneath him.

The State performed DNA testing on semen and blood found
on the victim’s body and clothing and on reference samples of
blood obtained from Carter, Hicks, Harpster, and the victim.
The results of this testing positively excluded Hicks and
Harpster as sources of the semen found on the victim. Carter
could not be excluded as the source, as his genetic markers were
consistent with those obtained from the semen.

The DNA testing determined six genetic markers. The fre-
quency of any particular combination of these six genetic mark-
ers within the American population can be determined by refer-
encing established databases of genetic characteristics. In this
way, it was determined that the combination of markers com-
mon to both Carter and the semen found on the victim occurs in
approximately 1 in 15,000 Caucasian-Americans, 1 in 1,200
African-Americans, and 1 in 5,500 Mexican-Americans.

Following the suppression of statements made by Carter to
Omaha police, Carter was tried and convicted of first degree
murder and sentenced to life imprisonment. This court over-
turned that conviction, and a second trial was held, which ended
in a mistrial. Carter was brought to trial a third time, which
resulted in his present conviction and life sentence. Carter
timely appealed.

II. ASSIGNMENTS OF ERROR

Carter assigns that the trial court erred in (1) admitting testi-
mony concerning DNA testing and its results, (2) admitting tes-
timony concerning two anal swabs and tests done thereon, (3)
finding Gwelder to be unavailable as a witness and admitting
into evidence her testimony from a previous trial, (4) admitting
testimony regarding Carter’s involvement in the sale of illegal
drugs and firearms, and (5) admitting the testimony of Carter’s
half-sister and two daughters.

III. STANDARD OF REVIEW
In all proceedings where the Nebraska Evidence Rules apply,
admissibility of evidence is controlled by the rules, not judicial
discretion, except in those instances under the rules when judi-
cial discretion is a factor involved in the admissibility of evi-
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dence. State v. Kirksey, 254 Neb. 162, 575 N.W.2d 377 (1998);
State v. Merrill, 252 Neb. 736, 566 N.W.2d 742 (1997); State v.
Allen, 252 Neb. 187, 560 N.W.2d 829 (1997). The admissibility
of evidence is reviewed for an abuse of discretion where the
Nebraska Evidence Rules commit the evidentiary question at
issue to the discretion of the trial court. State v. Kirksey, supra;
State v. Allen, supra; State v. Earl, 252 Neb. 127, 560 N.W.2d
491 (1997).

IV. ANALYSIS

1. DNA EVIDENCE

As his first assignment of error, Carter argues that the DNA
testing performed by Forensic Science Associates (FSA) on
various items of physical evidence did not satisfy the Frye-
Houser test for establishing the reliability and admissibility of
DNA testing procedures.

The Frye-Houser test incorporates the principle, enunciated
in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), that novel
scientific evidence must be generally accepted in the relevant
scientific community to be admissible as evidence. This so-
called Frye test has long been the standard in Nebraska courts
for recognizing new scientific techniques. See, State v.
Reynolds, 235 Neb. 662, 457 N.W.2d 405 (1990); State v.
Patterson, 213 Neb. 686, 331 N.W.2d 500 (1983); Boeche v.
State, 151 Neb. 368, 37 N.W.2d 593 (1949). Frye remained the
primary test in Nebraska even after the federal courts adopted a
new standard under Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993).
See State v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994).

In State v. Houser, 241 Neb. 525, 490 N.W.2d 168 (1992),
this court recognized the powerful influence that DNA evidence
can have on the fact-finding process and expanded the Frye test
to ensure maximum reliability with regard to DNA evidence.

The Frye-Houser test instructs a trial court faced with an
offer of DNA evidence to decide preliminarily, outside the pres-
ence of the jury, on the basis of the evidence before it (1)
whether the witnesses on the DNA issue are experts in the rele-
vant scientific fields; (2) whether the DNA testing used in the
case under consideration is generally accepted by the relevant
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scientific communities; (3) whether the method of testing used
in the case under consideration is generally accepted as reliable
if performed properly; (4) whether the tests conducted properly
followed the method; (5) whether the DNA analysis evidence is
more probative than prejudicial under Neb. Evid. R. 403, Neb.
Rev. Stat. § 27-403 (Reissue 1995); and (6) whether statistical
probability evidence interpreting the analysis results is more
probative than prejudicial. State v. Jackson, ante p. 68, 582
N.w.2d 317 (1998); State v. Freeman, 253 Neb. 385, 571
N.W.2d 276 (1997); State v. Carter, supra; State v. Houser,
supra.

When we overturned Carter’s first conviction based on
improperly admitted DNA evidence, our decision was based on
the lack of acceptance in the relevant scientific community of
the statistical analysis used to interpret the DNA test results. We
stated at the time:

[Blecause we determine that FSA’s statistical evidence
and analysis were flawed and base our decision to reverse
on that determination, we can assume without deciding
that the methodology and procedure employed by FSA in
arriving at a preliminary match were performed by an
expert in the field, that the testing done was generally
accepted in the scientific community, and that proper pro-
tocol was followed, thereby meeting the standards of the
Frye test.
State v. Carter, 246 Neb. at 977, 524 N.W.2d at 780. Because we
did not analyze the testing procedure itself in Carter, that case
is not instructive or controlling as to this assignment of error.
Applying the Frye-Houser test to the DNA testing performed in
this case, we conclude that the evidence was properly admitted.

Jennifer Mihalovich of FSA; Dr. Ranajit Chakraborty, Allan
King Professor of Biological Sciences and Biometry at the
University of Texas, Houston; and Dr. James Wisecarver of the
University of Nebraska Medical Center testified at the Frye
hearing and at trial regarding the DNA testing methods and pro-
cedures used in this case. Carter does not question, nor do we,
that these witnesses are experts in the relevant scientific field.

Mihalovich, who performed the testing procedures at FSA,
testified as to the testing methods performed at FSA, the proto-
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cols that FSA maintained regarding how these methods should
be employed, and the actual procedures she used to accomplish
the DNA testing.

According to Mihalovich’s testimony, FSA analyzed the evi-
dence submitted to it using the polymerase chain reaction
(PCR) method of DNA analysis. The PCR method involves the
copying or amplification of a short section of a strand of DNA,
and it allows tests to be performed on very small quantities of
genetic material. In this method, the DNA is extracted from a
sample of cellular material such as blood or sperm cells. Then,
depending on which genetic markers are being tested for, a par-
ticular location or set of locations on the strand of DNA is iso-
lated and copied over and over until a sufficient quantity exists
for testing.

FSA used two variations of this technique in this case. The
first identifies the genetic marker known as DQ Alpha. The sec-
ond, known as polymarker testing, identifies five genetic mark-
ers for any particular sample. The five genetic markers identi-
fied in polymarker testing are called LDLR, GYPA, HBGG,
D788, and GC. Each of these markers consists of two alleles,
one of which a person obtains from his or her father and the
other from his or her mother. With the DQ Alpha marker, these
alleles are identified as numbers separated by a comma. Thus, a
person might have a DQ Alpha marker of 2,3 or 1.1,4.
Polymarker traits are notated the same way but using letters, so
a person might have an LDLR marker of A,B or a D7S8 marker
of B,B.

Performed in combination, these two tests identify six
genetic markers. Each human being has these six markers, and
the markers are the same in every cell that comes from a partic-
ular human. Thus, if any one of these markers identified from
an unknown sample varies from the same marker identified
from a known person, that person cannot be the source of the
sample.

Looking only at the DQ Alpha markers, Hicks and Harpster
were positively excluded from being possible donors of the
semen found on the body and clothing of the victim. Hicks’ DQ
Alpha type was 1.1,3, and Harpster’s was 2,3. Carter’s DQ
Alpha type was 4.1,4.1, as was that of the semen recovered
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from the victim. Thus the DQ Alpha test showed that Carter
could have been the source of the semen, but that neither
Harpster nor Hicks could have been.

Similarly, the polymarker testing did not exclude Carter as
the source of the semen. Both sources showed identical poly-
marker traits: LDLR type A,B; GYPA type A,B; HBGG type
A,A; D7S8 type A,A; and GC type B,B.

All three of the expert witnesses in this case testified that the
DQ Alpha and polymarker testing used in this case, performed
using the PCR process, is generally accepted in the relevant sci-
entific community.

This brings us to the heart of Carter’s argument, which is that
FSA’s protocols for performing the tests could not be ascer-
tained sufficiently to determine their reliability or to determine
if the actual testing procedures used in this case conformed to
the protocols.

Mihalovich testified in detail about FSA’s laboratory proto-
cols. She stated that FSA’s protocols were comparable to those
of laboratories operated by Cellmark, the FBI, the California
Department of Justice, and the Serological Research Institute.
Furthermore, FSA’s protocols were substantially the same as
those which came with the DQ Alpha and polymarker test kits.
Minor differences included the number of amplification cycles
and the use of a particular method of fluid removal from the
hybridization and typing trays. Mihalovich, as well as
Chakraborty and Wisecarver, testified that these variations from
the test kit protocols were inconsequential and would in no way
affect the reliability or accuracy of the testing.

Carter argues that because FSA’s protocols are not collected
in one written instrument, the actual test procedures used can-
not be compared against that instrument to show compliance
with the protocols. We find this argument to be without merit.
As Carter concedes in his brief, the actual steps taken by FSA
in this case are known. All three experts testified that those
steps were in substantial compliance with both FSA’s partially
written protocols and the scientific community’s general proto-
col for DQ Alpha and polymarker PCR testing, and that the
steps actually taken would provide a reliable result.
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Based on this testimony, we conclude that there was no error
in the trial court’s finding that FSA’s procedures produce reli-
able results if properly performed and that those procedures
were followed in this case. This finding satisfies the third and
fourth prongs of the Frye-Houser test.

In the absence of plain error, an appellate court considers
only claimed errors which are both assigned and discussed.
Billups v. Troia, 253 Neb. 295, 570 N.W.2d 706 (1997); Van
Ackeren v. Nebraska Bd. of Parole, 251 Neb. 477, 558 N.W.2d
48 (1997). Because Carter gives no argument as to why this evi-
dence was more prejudicial than probative, we decline to
address that issue.

Finally, we reach the question whether the statistical analysis
of the test results was more probative than prejudicial. This was
the ground on which we overturned Carter’s first conviction.

At the time of State v. Carter, 246 Neb. 953, 524 N.W.2d 763
(1994), there was an ongoing debate in the scientific commu-
nity regarding the accuracy of statistical data against which
DNA test results were compared. Of particular concern was the
effect of racial subgrouping on the databases used in the statis-
tical analysis. It was believed at the time, by a large portion of
the scientific community, that geographically isolated groups
might distance themselves genetically from the national average
that was reflected in the databases. This debate precluded us
from finding general acceptance of these procedures in the rel-
evant scientific community.

That debate is now over, and the opinion of the relevant sci-
entific community is that population genetics, the process of
compiling databases of genetic statistics regarding various
racial groups for comparison with DNA test results, is generally
accepted. See State v. Freeman, 253 Neb. 385, 571 N.W.2d 276
(1997). All three of the State’s DNA experts testified as to the
acceptance of the procedure.

This court recognized the advances in this area in State v.
Freeman, supra. In Freeman, we stated that “[t]o the extent that
Carter is based on an outdated level of acceptance of this evi-
dence by the relevant scientific community, it is overruled.” Id.
at 413, 571 N.W.2d at 293. We find that the uncontradicted tes-
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timony of the expert witnesses, taken in light of the Freeman
decision, establishes that the statistical analysis used in this
case meets the standard of general acceptance in the relevant
scientific community.

Because the trial court properly found that the DNA evidence
offered in this case met the Frye-Houser test, that evidence was
properly admitted and this assignment of error is without merit.

2. AUTHENTICITY OF PHYSICAL EVIDENCE

Included in the physical evidence obtained at the autopsy of
the victim were two anal swabs containing blood and semen. It
is undisputed that one of these swabs, marked “EV53,” was
turned over to the Omaha Police Division for testing. This swab
can be traced as going from the Omaha Police Division to the
Nebraska State Patrol Criminalistics Laboratory, back to
Omabha authorities, to Life Codes Laboratory for unsuccessful
RFLP DNA testing, back to Omaha authorities, and finally to
FSA, the forensic laboratory that conducted PCR DNA testing
in this case.

Jones, who performed the autopsy on the victim, used the
second swab to prepare a slide for his own analysis, but its fate
after that point is less clear. Jones testified that he usually takes
two evidence swabs from a particular site, turning one over to
police and using the second for his own analysis. He further tes-
tified that he often discards these second swabs, but that he
sometimes forwards them to the police after he has examined
them. He could not recall the exact disposition of the second
swab in this case. It is undisputed that a second swab, also
marked “EV53,” was submitted to Life Codes Laboratory by the
Omaha Police Division upon Life Codes Laboratory’s request
for further evidence. From that time forward, both swabs trav-
eled back to Omaha and eventually to FSA.

The first swab did not contain enough genetic material for
PCR testing, and FSA performed no tests upon it. The second
contained sperm cells and epithelial cells in sufficient quantity
for PCR testing. Epithelial cells are cells found lining such
human orifices as the mouth, vagina, or rectum. PCR testing
was performed on these cells, and the results did not exclude
Carter as the source of the sperm cells or the victim as the
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source of the epithelial cells. Harpster and Hicks were excluded
as sources of any of the cells.

Testimony and evidence regarding the results of this testing
were admitted over Carter’s foundational objection. Carter
argues in his second assignment of error that the origin and
chain of custody of the second swab were unknown and there-
fore that neither it nor any evidence flowing from it could be
admitted.

Preliminary questions concerning the admissibility of evi-
dence shall be determined by the judge. Neb. Evid. R. 104, Neb.
Rev. Stat. § 27-104 (Reissue 1995). Neb. Evid. R. 901(1), Neb.
Rev. Stat. § 27-901(1) (Reissue 1995), states that “[t]he require-
ment of authentication or identification as a condition precedent
to admissibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent claims.”
Listed as an example of acceptable authentication is “[a]ppear-
ance, contents, substance, internal patterns, or other distinctive
characteristics, taken in conjunction with circumstances.” Rule
901(2)(d).

This court has further stated that the authenticity of a bodily
fluid sample must be unequivocally established before its
admission into evidence, as an elementary safeguard of a
defendant’s rights. See, Priest v. McConnell, 219 Neb. 328, 363
N.W.2d 173 (198S); Raskey v. Hulewicz, 185 Neb. 608, 177
N.W.2d 744 (1970).

Carter argues that the origin of the questioned anal swab is
unclear, citing Priest v. McConnell, supra, as a factually similar
case. In Priest, an automobile accident had resulted in the death
of two people, Larry Priest and Linda Lister. Priest’s estate sued
the alleged driver of the vehicle in which Priest had been riding.
The physical evidence sought to be admitted was a urine sam-
ple allegedly taken from Priest.

The record in Priest v. McConnell, supra, revealed that a Dr.
Campbell recalled taking blood samples from the bodies of
Priest and Lister at the mortuary but did not remember taking
urine samples. He did not remember to whom he passed the
blood samples for handling, but stated they were usually given
to the sheriff or the mortician. The sheriff testified that he took
blood and urine samples to his office, but he could not recall
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who had given him the Priest samples. Relying on these facts,
this court stated that there was no evidence of the origin of the
urine sample and, therefore, insufficient foundation for the
admission of chemical analysis results from tests done on it.

Ample evidence exists in the present case that the physical
evidence in question, the second anal swab, came from the body
of the victim. Unlike in Priest v. McConnell, supra, where no
witness could testify that a urine sample had been taken, Jones
testified in this case that as a matter of standard procedure, he
took at least two anal swabs from the victim’s body. Jones also
testified that there was semen on both swabs and that he either
discarded the second swab or forwarded it to the Omaha Police
Division with the rest of the evidence obtained at the autopsy.

The record further reveals that the Omaha Police Division
was in possession of two anal swabs, both of which were for-
warded to Life Codes Laboratory and eventually made their
way to FSA. The questioned swab contained both epithelial
cells and sperm cells, which is consistent with Jones’ testimony
regarding his observations of the second swab he took.

Finally, FSA’s analysis of the cellular material found on the
swab is consistent with the swab coming from the autopsy:
epithelial cells with genetic markers identical to the victim’s
and sperm cells with genetic markers identical to those of the
semen taken from the victim’s clothing.

The trial court, in overruling Carter’s motion in limine to
exclude this evidence, found “virtually no doubt that the speci-
mens came from the decedent.” We agree, and we find that
under the facts of this case, the origin of both anal swabs was
the autopsy performed on the victim by Jones.

Carter also argues that a proper chain of custody for the ques-
tioned swab was not shown. Jones testified that he either dis-
carded the swab or turned it over to the Omaha Police Division.
Given those two possibilities and the fact that the Omaha Police
Division did have the second swab in its possession, the only
reasonable inference is that Jones forwarded the questioned
swab to the Omaha Police Division. Once the swab was turned
over to the police, the rule is well established that proof that an
exhibit remained in the custody of law enforcement officials is
sufficient to prove a chain of possession and is sufficient foun-
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dation to permit its introduction into evidence. State v. Smith,
238 Neb. 111, 469 N.W.2d 146 (1991); State v. Langer, 192
Neb. 525, 222 N.W.2d 820 (1974).

In light of the less than complete record on the origin and
chain of custody of the second swab, we further note that the
second swab and the tests done thereon constitute cumulative
evidence, the admission of which would be harmless even if
erroneous. The swab evidence tended to show both that a sexual
assault had been perpetrated upon the victim and the identity of
the perpetrator. That the victim had been sexually assaulted was
established through the testimony of Jones, who found at the
autopsy that the victim had been penetrated both vaginally and
anally. Jones also testified that there was semen present in the
victim’s anus. As for identity, DNA testing was performed on
semen obtained both from the swab and from the victim’s cloth-
ing, and both semen sources yielded identical DNA test results.
Erroneous admission of evidence is harmless error and does not
require reversal if the evidence is cumulative and other relevant
evidence, properly admitted, supports the finding by the trier of
fact. State v. Chojolan, 253 Neb. 591, 571 N.W.2d 621 (1997);
State v. Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997).

Whether there is sufficient foundation evidence for the
admission of physical evidence must necessarily be determined
on a case-by-case basis. State v. Smith, supra. We determine that
in this case, sufficient foundation was shown for the admission
of the tests done on the second anal swab.

3. GWELDER’S PRIOR TESTIMONY

The trial court allowed the prior trial testimony of Gwelder
to be read into evidence under rule 804. Carter assigns as error
that the trial court erred in finding that Gwelder was unavailable
and that the admission of Gwelder’s testimony from Carter’s
earlier trial violated the Confrontation Clauses of the U.S. and
Nebraska Constitutions. We will address each of these argu-
ments in turn.

(a) Gwelder’s Unavailability
Unavailability as a witness includes situations in which the
declarant is absent from the hearing and the proponent of her
statement has been unable to procure her attendance by process
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or other reasonable means. Rule 804(1)(e). It is within the dis-
cretion of the trial court to determine whether the unavailability
of a witness has been shown. State v. Allen, 252 Neb. 187, 560
N.W.2d 829 (1997); State v. Jordan, 229 Neb. 563, 427 N.W.2d
796 (1988). The proponent of a hearsay statement seeking
admission under rule 804 bears the burden of showing that the
witness is unavailable and that diligence was used to locate and
produce the declarant. State v. Jordan, supra. A witness is not
unavailable unless the prosecutorial authorities have made a
good faith effort to obtain the witness’ presence at trial. Barber
v. Page, 390 U.S. 719, 88 S. Ct. 1318, 20 L. Ed. 2d 255 (1968);
State v. Carter, 226 Neb. 636, 413 N.W.2d 901 (1987).

The trial court found that the prosecution had met its burden
of showing good faith and diligence in attempting to produce
Gwelder, and that she was unavailable under rule 804(1)(e).

The State called two witnesses to establish the steps that had
been taken to procure Gwelder's attendance at trial. Neill
Everitt, of the Douglas County Attorney’s office’s victim/
witness unit, and Sgt. Dave Points, of the Omaha Police
Division’s fugitive task force, testified at the hearing to deter-
mine unavailability.

Everitt testified that his office had successfully served a sub-
poena on Gwelder prior to Carter’s second trial in March 1997.
At that time, service had been made at an address on Binney
Street in Omaha, Nebraska. Everitt was aware of another
address used by Gwelder, this one on 52d Street in Omaha and
believed to be the residence of Gwelder’s mother. Over the
summer following the March mistrial, Everitt and other mem-
bers of his office made efforts to keep track of Gwelder by peri-
odically driving by these two addresses. Based on observations
of vehicles associated with Gwelder at these two addresses,
Everitt believed that Gwelder was still living at one or both
addresses.

Everitt testified that active attempts to locate Gwelder for
trial began in August 1997. A praecipe for subpoena for
Gwelder, compelling her attendance at Douglas County District
Court on September 5, was filed on August 19. Everitt testified
that he picked up the subpoena from the clerk of the district
court and began efforts to serve Gwelder.
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Everitt stated that he made contact with persons living at
both the 52d Street and the Binney Street addresses and left at
each address his card and instructions that Gwelder contact him
regarding the upcoming trial. Everitt testified that he had been
to both addresses about three times and that Al Martinez,
another member of his office, had been to both addresses at
least three times. Everitt also testified that on three occasions,
either he or Martinez had “sat on” the Binney Street address,
keeping the house under surveillance and waiting for Gwelder
to appear. Additionally, Martinez attempted to locate Gwelder
at two other Omaha addresses associated with a James Sanders.
Everitt believed that Gwelder may have been married to
Sanders by this time, based on automobile registration records.

At some point during this process, persons living at the
Binney Street address informed Martinez that they believed
Gwelder had left town. With the trial date rapidly approaching,
Everitt contacted the Omaha Police Division for help in locat-
ing Gwelder.

Points testified that he was assigned to assist in this matter on
August 27, 1997. Everitt updated Points on the efforts that had
been made to date, and Points began searching for Gwelder. A
records check by Points gave no indication of Gwelder’s loca-
tion. On August 28, Points and State Trooper Craig Loveland
visited the Binney Street address and spoke to an Alice Sanders,
Sanders’ sister. She was uncooperative at first but eventually
told Points that Gwelder was in Arkansas.

Points contacted Arkansas authorities and learned that
Sanders had applied for an Arkansas driver’s license on June 13,
1997. Points obtained an address for Sanders in West Helena,
Arkansas, and contacted the West Helena Police Department.
The police informed him that Gwelder had also applied for a
driver’s license in June, listing the same address as Sanders.

Points then contacted the Douglas County District Court to
obtain a court order compelling Gwelder’s return to Nebraska.
The court relayed a request for this order to the Phillips County
Court in Arkansas, and the order was issued and delivered to the
West Helena Police Department on August 29, 1997. The West
Helena Police Department began searching for Gwelder.
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Points made arrangements to travel to Arkansas and retrieve
Gwelder, but when he contacted the West Helena Police Depart-
ment on September 1, 1997, he was informed that Gwelder
could not be located at the address on her driver’s license. The
police had spoken to another sister of Sanders’ at the address,
who according to them was uncooperative and hostile. She told
them that she had last seen Sanders about a week before.

The hearing to determine Gwelder’s unavailability was held
on September 3, 1997. Points testified that at that time,
Arkansas authorities had located a vehicle registered to Sanders
and were keeping it under surveillance. The trial judge found
that the State had shown a good faith, diligent effort to locate
Gwelder and declared her to be unavailable, contingent on her
not being located during the trial. Neither Carter nor the State
requested a continuance at this time, but Carter did object to the
ruling.

Examining this record, we find that the trial court did not
abuse its discretion in finding good faith and due diligence in
the State’s attempts to procure Gwelder’s attendance at trial.

While it is true that the State could have begun its efforts ear-
lier, we note that it had no reason to believe that Gwelder had
left the jurisdiction. Gwelder had testified at Carter’s first trial.
The record does not reveal whether she appeared at his second
trial before it was declared a mistrial, but it does show that she
was subpoenaed. There is no indication that she was uncooper-
ative at that time. Finally, the observation by Everitt of
Gwelder’s known addresses gave him reason to believe that she
remained in the jurisdiction and would be easy to locate when
necessary.

On these facts, we cannot say that the trial court abused its
discretion in this matter. The record indicates a good faith, dili-
gent effort on the part of the State to produce Gwelder, and
under these circumstances, the trial court did not abuse its dis-
cretion in finding Gwelder to be unavailable.

(b) Carter’s Right to Confrontation
Carter further argues that the admission of Gwelder’s prior
testimony violated his rights under the Confrontation Clauses of
the U.S. and Nebraska Constitutions.
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When a hearsay declarant is unavailable to testify at trial, the
declarant’s out-of-court statements may be admitted without
violating the Confrontation Clause, so long as those statements
bear sufficient indicia of reliability. Bourjaily v. United States,
483 U.S. 171, 107 S. Ct. 2775, 97 L. Ed. 2d 144 (1987). The
Confrontation Clause does not require an independent inquiry
into reliability when the out-of-court statements fall within a
firmly rooted hearsay exception. Id. Firmly rooted exceptions
are presumptively reliable and trustworthy; therefore, inferring
reliability of hearsay statements which fall within such an
exception will not violate a defendant’s confrontation rights.
Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 2d 597
(1980); State v. Hughes, 244 Neb. 810, 510 N.W.2d 33 (1993),
cert. denied 512 U.S. 1235, 114 S. Ct. 2738, 129 L. Ed. 2d 859
(1994).

Fed. R. Evid. 804(b)(1), the federal equivalent of rule
804(2)(a), is a firmly rooted hearsay exception. Mattox v.
United States, 156 U.S. 237, 15 S. Ct. 337, 39 L. Ed. 409
(1895); U.S. v. Lombard, 72 F.3d 170 (1st Cir. 1995); U.S. v.
Kelly, 892 F.2d 255 (3d Cir. 1989), cert. denied 497 U.S. 1006,
110 S. Ct. 3243, 111 L. Ed. 2d 754 (1990). Therefore, testimony
properly admitted under either federal rule 804(b)(1) or
Nebraska rule 804(2)(a) does not violate the Confrontation
Clause. See State v. Allen, 252 Neb. 187, 560 N.W.2d 829
(1997).

The question therefore becomes whether Gwelder’s testi-
mony was properly admitted under Nebraska rule 804, which
states in relevant part:

(2) Subject to the provisions of section 27-403, the fol-
lowing are not excluded by the hearsay rule if the declarant
is unavailable as a witness:

(a) Testimony given as a witness at another hearing of
the same or a different proceeding . . . against a party with
an opportunity to develop the testimony by direct, cross,
or redirect examination, with motive and interest similar to
those of the party against whom now offered.

Working through the requirements of the rule, we find that
Gwelder’s testimony was properly admitted.
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Testimony admitted under rule 804(2) must, as a preliminary
matter, satisfy rule 403. Rule 403 states that “[relevant] evi-
dence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evi-
dence.” Gwelder’s testimony is clearly probative. Indeed, her
testimony is the only source of knowledge of the events that
took place in the Carter apartment leading up to the time of the
victim’s death and thereafter.

“Unfair prejudice,” as used in rule 403, means an undue ten-
dency to suggest a decision on an improper basis. State v.
Kirksey, 254 Neb. 162, 575 N.W.2d 377 (1998); State v. Nissen,
252 Neb. 51, 560 N.W.2d 157 (1997). There is nothing in the
record of Gwelder’s testimony to indicate that it might have
encouraged an improper basis for the jury’s decision, nor does
the testimony implicate any of rule 403’s other negative factors.
Accordingly, we find that her testimony satisfies rule 403.

There is no question that Gwelder’s testimony satisfies the
remainder of rule 804(2)(a). Gwelder was unavailable, her
testimony was given as a witness, under oath, at a prior pro-
ceeding of this same case. Carter was given the opportunity to,
and in fact did, cross-examine Gwelder at the prior trial. Carter
had the same motives and interests in the prior trial as in this
one, and, as noted by the trial judge, cross-examined Gwelder
exhaustively.

Gwelder’s prior trial testimony was properly admitted under
rule 804(2)(a), and there is therefore no violation of the
Confrontation Clause. Accordingly, Carter’s third assignment of
error is without merit.

4. PRIOR MISCONDUCT

(a) Carter’s Involvement in Sale
of Guns and Marijuana
As his fourth assignment of error, Carter argues that state-
ments elicited by the State from Harpster and Hicks were inad-
missible evidence of Carter’s bad character.
Harpster’s prior testimony from Carter’s first trial was read
into evidence due to Harpster’s death prior to trial. In the course
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of establishing that Harpster and Hicks had been present at
Carter’s apartment on the day and evening preceding the death,
the State initiated the following line of questioning:

Q: [Prosecutor:] And, again, what was your reason for
going there?

A: [Harpster:] We had some marijuana and —

[Defense counsel:] I'm going to object. I think you’ve
already sustained this objection, Judge —

The Court: The —

[Defense counsel:] — on 404 and 403 grounds.

The Court: It was sustained on different grounds earlier.
The objection will be overruled.

Q: ... What was your purpose in going there?

A: We had some marijuana and had some guns for sale
and we was seeing if he could help us sell them.

No further mention of this subject was elicited from Harpster by
either the State or Carter.
Similarly, Hicks testified at trial:

Q: [Prosecutor:] And why did you go to that particular
location at that time in the morning?

A: [Hicks:] We went by there because we had some
guns for sale and some marijuana and —

[Defense counsel:] I'm going to object and move to
strike on 404 and 403 grounds, Your Honor, irrelevant.

THE COURT: Overruled.

Q: ... You had some marijuana and some guns for sale?

A: Yes.

Q: And why were you going to his place then?

A: Mr. Harpster and Mr. Carter had a conversation ear-
lier about the guns and the marijuana, and that’s another
reason why we stopped by.

This was the only reference to this subject in Hicks’ testimony.

The State, in its closing argument, referred to the testimony
of both witnesses:

You heard the testimony of Harpster and Hicks. Both par-

ties tell you through their testimony — Mr. Harpster is

unavailable because he’s dead — there’s prior testimony

that they went to this particular apartment of Asa Carter’s,

they had befriended him and they had some talk about
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guns and dope with Asa and that they stayed there for a
portion of time.
No objection was made by Carter at this time.

We determine that the admission of this testimony was erro-
neous. Evidence of other crimes, wrongs, or acts is not admis-
sible to prove the character of a person in order to show that he
or she acted in conformity therewith. Neb. Evid. R. 404(2), Neb.
Rev. Stat. § 27-404(2) (Reissue 1995). An appellate court
reviews the admission of other acts under rule 404(2) by con-
sidering (1) whether the evidence was relevant, (2) whether the
evidence had a proper purpose, (3) whether the probative value
of the evidence outweighed its potential for unfair prejudice,
and (4) whether the trial court, if requested, instructed the jury
to consider the evidence only for the limited purpose for which
it was admitted. State v. Freeman, 253 Neb. 385, 571 N.w.2d
276 (1997); State v. Carter, 246 Neb. 953, 524 N.W.2d 763
(1994).

Because the exercise of judicial discretion is implicit in Neb.
Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), it is
within the discretion of the trial court to determine relevancy
and admissibility of evidence of other wrongs or acts under rule
404(2), and the trial court’s decision will not be reversed absent
an abuse of that discretion. State v. Freeman, supra; State v.
Eona, 248 Neb. 318, 534 N.W.2d 323 (1995).

Our first step in any rule 404(2) analysis is determining rele-
vance, and in this instance that determination is dispositive.
Relevant evidence means evidence having any tendency to
make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than
it would be without the evidence. Rule 401.

Carter was charged with causing a death during the perpetra-
tion of a sexual assault. The testimony elicited from Harpster
and Hicks regarding Carter’s involvement in the sale of guns
and marijuana does not bear on any fact of consequence to
Carter’s guilt or innocence of the crime charged. This is true
regardless of the purpose the State may have had in eliciting the
testimony. Because the testimony did not make any fact of con-
sequence more or less probable, the trial court abused its dis-
cretion in admitting the testimony over Carter’s objection.
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While we find that this testimony should not have been
admitted, we also find that its admission was harmless. Erro-
neous admission of evidence is harmless error and does not
require reversal if the evidence erroneously admitted is cumula-
tive and other relevant evidence, properly admitted, or admitted
without objection, supports the finding by the trier of fact. State
v. Chojolan, 253 Neb. 591, 571 N.W.2d 621 (1997); State v.
Twohig, 238 Neb. 92, 469 N.W.2d 344 (1991).

The State presented overwhelming evidence against Carter in
this case. Gwelder testified that when she left Carter and the
victim alone, he was sexually aroused and had stated his inten-
tion to sexually assault the victim, When she returned some 40
minutes later, the victim was dead, asphyxiated during the per-
petration of a sexual assault. Carter proceeded to dispose of the
body, destroy evidence, and threaten Gwelder if she did not
cover up for him. In addition to Gwelder’s testimony, DNA evi-
dence conclusively excluded the two other males who might
have had contact with the victim the night of her death from
being sources of the semen found on her clothes and body.
Those same tests did not exclude Carter.

Criminal behavior on the part of Carter was established in the
properly admitted evidence of prior sexual assaults by Carter
upon L.C., Carter’s daughter, when she was between the ages of
6 and 8, and assaults upon A.C., also Carter’s daughter, when
she was 6 years old. The evidence that Carter may have been
involved with Harpster and Hicks in the sale of guns or mari-
juana is less prejudicial than the evidence of sexual assaults by
Carter on his own daughters when they were 6 and 8 years of
age. We find that the admission of the testimony of Harpster and
Hicks, although erroneous, was cumulative to the properly
admitted evidence of the sexual assaults by Carter on his two
young daughters. Because the erroneously admitted evidence of
other acts (sale of guns and marijuana) was merely cumulative
on the credibility of Carter’s innocence, we conclude that the
admission of the testimony of Harpster and Hicks was harmless
beyond a reasonable doubt, and thus, Carter’s fourth assignment
of error is without merit.
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(b) Prior Sexual Assaults

Carter’s final assignment of error is that the trial court erred
in allowing his half-sister, An.C., and two of his daughters, A.C.
and L.C., to testify regarding his sexual assaults on them when
they were small children.

An.C. testified that in. 1979 or 1980, when she was 6 or 7
years old, Carter would babysit her at his house. On several
occasions when she spent the night, Carter sexually assaulted
her vaginally. She also testified that he assaulted her orally and
anally on at least one occasion. According to her, these assaults
occurred only when she spent the night at his house. The
assaults stopped when she was 10 or 11 years old.

Carter’s daughter L.C. testified that she had been placed in a
foster home at the age of 7 or 8. She testified that Carter had
sexual intercourse with her more than once when she was
between 6 and 8 years old and that she lived at home with
Carter at that time.

The prior trial testimony of Carter’s daughter A.C., who was
unavailable, was read into evidence by the State. A.C. testified
that when she was 6 years old, she too was placed in a foster
home because Carter sexually assaulted her. She stated that
Carter would say, “I love you. You’re my favorite child,” when
he wanted to have sex with her. These assaults occurred either
in her bedroom or in the bedroom of her grandmother’s house.

Carter properly objected prior to each witness’ testimony,
and a limiting instruction was requested and given prior to each
witness’ testimony and again as part of the jury instructions.

Carter assigns as error that the above testimony violates rules
403 and 404 in that it was impermissible character evidence and
was more prejudicial than probative. Because we addressed and
resolved this issue in favor of admissibility at a prior stage of
this proceeding, the law-of-the-case doctrine precludes the
necessity of discussing it again.

Under the law-of-the-case doctrine, the holdings of an appel-
late court on questions presented to it in reviewing proceedings
of the trial court become the law of the case; those holdings
conclusively settle, for purposes of that litigation, all matters
ruled upon, either expressly or by necessary implication.
Carpenter v. Cullan, 254 Neb. 925, 581 N.W.2d 72 (1998);
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Talle v. Nebraska Dept. of Soc. Servs., 253 Neb. 823, 572
N.W.2d 790 (1998); Latenser v. Intercessors of the Lamb, Inc.,
250 Neb. 789, 553 N.W.2d 458 (1996).

This court expressly ruled on the admissibility of L.C.’s and
A.C.’s testimony in State v. Carter, 246 Neb. 953, 524 N.W.2d
763 (1994). The matter is therefore settled for purposes of this
litigation, and we decline Carter’s invitation to revisit it.

We did not expressly rule on the question of the admissibil-
ity of An.C.’s testimony in Carter, supra, because it was not
assigned as error. However, the similarities between the testi-
mony of An.C. and the testimony of A.C. and L.C. are so sub-
stantial as to require a like result.

Our analysis under rules 403 and 404, as detailed in the dis-
cussion of the testimony of Hicks and Harpster, requires a
determination of relevancy and proper purpose, along with a
balancing of probative value against prejudicial potential in
light of limiting instructions given by the trial court. There are
no differences between the testimony of An.C. and that of A.C.
and L.C. sufficient to change the outcome of the analysis or to
take the issue of admissibility out of the law-cf-the-case doc-
trine in this instance.

Because this crime was sexual in nature, the testimony of all
three women about Carter’s similar sexual conduct toward them
had independent relevance. See, State v. Carter, supra; State v.
Martin, 242 Neb. 116, 493 N.W.2d 191 (1992).

As for proper purpose, the following excerpt from State v.
Carter, 246 Neb. at 965, 524 N.W.2d at 773, applies equally to
the testimony of An.C., A.C., and L.C.

The evidence in this case shows enough similarities for
purposes of identity. Moreover, the evidence shows
[Carter] was motivated in each instance to choose a victim
that was of a very young and vulnerable age, and one with
whom he had a familial or family-like relationship. The
combination of these factors placed [Carter] in a position
in which he could both control and manipulate his victims.
Therefore, the evidence is also relevant for the purpose of
showing [Carter’s] motive. For these reasons, the trial
court did not abuse its discretion in finding the evidence
was for a proper purpose.
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With regard to prejudice, the following jury instruction was
given at the close of this trial:

During this trial I told you that certain evidence was
received for a limited purpose. Specifically, I refer to the
testimony of [An.C., L.C., and A.C.] regarding alleged
sexual assaults.

Evidence of other crimes, wrongs, or acts should not be
considered as proof of [Carter’s] character or his propen-
sity to act in conformity with the allegations contained in
this testimony. It was admitted solely for the purpose of
demonstrating motive, opportunity, intent, preparation,
plan and identity. You must consider that evidence only for
those limited purposes and for no other.

The State of Nebraska is still required to prove beyond
a reasonable doubt that [Carter] committed the offense
with which he is charged on the date alleged in the
Information filed by the State.

A similar admonition was given by the court immediately prior
to the testimony of each of the three witnesses.

The law-of-the-case doctrine operates to preclude a recon-
sideration of substantially similar, if not identical, issues at suc-
cessive stages of the same suit. Carpenter v. Cullan, supra;
Talle v. Nebraska Dept. of Soc. Servs., supra; In re Application
of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 (1993). We
find that the question of the admissibility of An.C.’s testimony
is substantially similar to that regarding the testimony of A.C.
and L.C. such as to implicate the law-of-the-case doctrine.

Carter has not shown any facts different from those presented
at the first trial that might require a reexamination of this issue.
If anything, the limiting instruction in this trial gave Carter
greater protection than that given in State v. Carter, 246 Neb.
953, 524 N.W.2d 763 (1994), by forbidding the use of this tes-
timony to show his character.

We find, therefore, that our decision in Carter, supra, con-
clusively established the admissibility of the testimony of these
three witnesses under the law-of-the-case doctrine. Accord-
ingly, Carter’s final assignment of error is without merit.
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V. CONCLUSION
Having examined each of Carter’s assignments of error and
determined each of them to be without merit, we affirm the

judgment of the district court.
AFFIRMED.

CoMMUNITY FIRST STATE BANK, A NEBRASKA CORPORATION,
FORMERLY KNOWN AS THE ABBOTT BANK, APPELLANT, V.
HowaARD P. OLSEN, JR., AND SIMMONS, OLSEN, EDIGER
& SELZER, P.C., APPELLEES.
587 N.W.2d 364

Filed December 4, 1998.  No. S-97-478.

1. Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as (o any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to judgment as a matter
of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

3. Malpractice: Attorney and Client: Public Policy. A claim for legal malpractice
cannot be assigned, because of public policy considerations conceming the personal
nature and confidentiality of the attomey-client relationship.

4. Malpractice: Claims: Actions. The granting of the proceeds of a cause of action and
the right to prosecute it constitutes an assignment of the cause of action for purposes
of the rule against the assignment of malpractice claims.

5. Malpractice: Words and Phrases. Any professional misconduct or any unreason-
able lack of skill or fidelity in the performance of professional or fiduciary duties is
malpractice.

6. Venue: Actions. Pursuant to Neb. Rev. Stat. § 25410 (Reissue 1995), any civil
action may be transferred to the district court of any county in the state for the con-
venience of the parties and witnesses or in the interest of justice.

7. Venue: Appeal and Error. Where the record does not show an abuse of discretion,
a ruling on a motion to transfer venue will not be disturbed on appeal.

8. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion
exists when a judge, within the effective limits of authorized judicial power, elects to
act or refrain from action, but the selected option results in a decision which is unten-
able and unfairly deprives a litigant of a substantial right or a just result in matters
submitted for disposition through a judicial system.
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Appeal from the District Court for Scotts Bluff County:
JAMES A. BUCKLEY, Judge. Reversed and remanded for further
proceedings.

Terence P. Boyle, of Boyle Partnership, P.C., and Patrick M.
Flood, of Hotz & Weaver, for appellant.

William R. Johnson and Raymond E. Walden, of Kennedy,
Holland, DeLacy & Svoboda, for appellees.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

McCORMACK, J.
NATURE OF CASE

This is an action for attorney malpractice and breach of fidu-
ciary duty, arising from events surrounding the operation of The
Abbott Bank (Bank) in Alliance, Nebraska. The Bank was sold
to Community First Bankshares, Inc. (CFB), and became
Community First State Bank (CFSB), the appellant in the pre-
sent action. The appellees, Howard P. Olsen, Jr. (Olsen), and
Simmons, Olsen, Ediger & Selzer (Firm), represented the Bank.
The trial court granted summary judgment for Olsen and the
Firm on the grounds that CFSB was not the real party in inter-
est to bring this suit or, in the alternative, that malpractice
claims are not assignable as a matter of law. We reverse, and
remand for further proceedings.

BACKGROUND

Until its sale to CFB, the Bank was owned by Abbott Bank
Group, Inc. (ABGI). James E. Abbott was the majority share-
holder in ABGI, which in turn owned 99 percent of the Bank’s
stock. Abbott was also the Bank’s chairman of the board from
January 1987 until its sale.

In 1993, Olsen was a Nebraska attorney practicing in
Scottsbluff, Nebraska, with the Firm. Both Olsen and the Firm
are defendants in this suit. There is no indication in the record
that either Olsen or the Firm had any contact with the Bank
prior to December 1993.

In December 1993, Olsen met with Richard Chapin, the presi-
dent and a director of the Bank, and three other bank officers
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(collectively officers). The officers were concerned about cer-
tain practices of their employer and consulted Olsen for advice
on how to report these practices to banking regulators and what
the consequences of such action might be.

At Chapin’s request, Olsen helped to arrange and attended a
meeting in January 1994 between the officers and representa-
tives of the Nebraska Department of Banking and Finance
(Banking Department). Representatives of the Federal Deposit
Insurance Corporation (FDIC) participated in this meeting via
telephone. The meeting centered on possible legal violations by
the Bank involving the role of Richard L. Gordon in the Bank’s
management. '

Gordon, a Nebraska attorney, had been general counsel for
the Bank since 1987. Gordon was never elected or appointed an
officer or director of the Bank, nor was he licensed by the state
to serve as an executive officer. Nevertheless, the officers were
concerned that Gordon was actually serving as an executive
officer of the bank by virtue of the powers invested in him by
Abbott. If true, this would constitute a violation of Nebraska
law and banking regulations.

As a result of the January 1994 meeting, the Banking
Department and the FDIC initiated investigations of the Bank.
On March 10, 1994, the Banking Department issued an emer-
gency order prohibiting termination of the Bank’s current offi-
cers and directors. On March 11, a second emergency order was
issued, ordering the Bank to cease and desist from allowing
Gordon to act as an executive officer of the Bank or to manage,
control, direct, or otherwise interfere with any aspect of the
ongoing business of the Bank, and ordering Gordon to cease
such activity.

The Bank’s executive committee then voted to appoint Olsen
and the Firm as general counsel, replacing Gordon and his firm.
This decision was ratified by the boards of directors of the Bank
and ABGI.

Regulatory hearings commenced, and the hearing officer
submitted his recommendations to the director of the Banking
Department. These recommendations generally exonerated
Gordon and the Bank from any wrongdoing. The Bank and the
Banking Department submitted exceptions to the recommenda-
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tions. Olsen, as general counsel for the Bank, submitted the
Bank’s exceptions at the direction of the Bank’s executive
committee.

In December 1994, the director of the Banking Department
issued his findings of fact, conclusions of law, and order. The
director rejected many of the hearing officer’s recommenda-
tions and concluded that Gordon had indeed been acting as an
executive officer and that the Bank had allowed him to do so.
The director ordered the March 11 emergency order to remain
in effect and divided costs equally between Gordon, the Bank,
Abbott, and the Banking Department. No party appealed the
director’s findings, conclusions, or order.

In May 1995, ABGI merged with CFB pursuant to a merger
agreement. Prior to the merger, Abbott, acting as chairman of
the board, executed and delivered to himself a document titled
“Assignment,” which purported to give Abbott the right to any
recoveries from this suit against Olsen, as well as the right to
prosecute the action.

The parties to this suit stipulated that “[CFSB], formerly
known as [the Bank], has no right, title or interest to any pro-
ceeds or recoveries that may result from the above-captioned
cause of action.” In his affidavit, Gary Knutson, senior vice
president of CFB and a director of CFSB, states that “[a]side
from this litigation, CFB has no intention and will not sepa-
rately bring an action against the defendants in this case for the
claims alleged in the Petition herein.” In his affidavit, Stanley E.
Foss, chairman and chief executive officer of CFSB, states that
“[alside from this litigation, Community First State Bank has
no intention and will not separately bring an action against the
defendants in this case for the claims alleged in the Petition
herein.”

In July 1995, the Bank filed suit against Olsen and the Firm
in Douglas County, alleging claims for attorney malpractice and
breach of fiduciary duty. The amended petition, titled in the
name of CFSB, added further factual allegations and exhibits
and again stated claims for attorney malpractice and breach of
fiduciary duty. The amended petition alleged that Olsen, in his
capacity as counsel for the Bank, and the Firm took unauthor-
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ized positions inimical to the best interests of the Bank; violated
their duty of confidentiality; failed to disclose conflicts of inter-
est; and acted as informants against the Bank.

Olsen and the Firm’s answer denied the merits of the claim
and raised as a defense that CFSB was not the real party in
interest because of the assignment to Abbott.

Olsen and the Firm moved for summary judgment. The trial
court sustained Olsen and the Firm’s motion for summary judg-
ment, finding (1) that there is no genuine issue of material fact;
(2) that as a matter of law, CFSB is not the real party in interest
to bring this action; and (3) that notwithstanding CFSB’s stand-
ing as the real party in interest, the action for legal malpractice
is as a matter of law not assignable. CFSB timely appealed.

ASSIGNMENTS OF ERROR

CFSB assigns that the trial court erred in (1) ruling that
CFSB was not the real party in interest, (2) finding that the
Bank’s assignment to Abbott violated this court’s rule against
the assignment of attorney malpractice claims, (3) dismissing
CFSB’s suit rather than voiding the assignment and allowing
the suit to proceed, (4) dismissing the separate claim for breach
of fiduciary duty, and (5) sustaining Olsen and the Firm’s
motion for a change of venue.

STANDARD OF REVIEW

Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. American Family Ins. Group v. Hemenway, 254 Neb. 134,
575 N.W.2d 143 (1998); Houghton v. Big Red Keno, 254 Neb.
81, 574 N.W.2d 494 (1998).

In reviewing a summary judgment, an appellate court views
the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence. Barnett v.
Peters, 254 Neb. 74, 574 N.W.2d 487 (1998); Chalupa v.
Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998).
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ANALYSIS

EFFECT OF ASSIGNMENT

The first step in analyzing the propriety of summary judg-
ment in this case is to determine what effect, if any, the pur-
ported assignment of the malpractice claims to Abbott has on
the suit.

The document in question is titled “Assignment,” and is
reproduced here in its entirety:

FOR GOOD AND VALUABLE CONSIDERATION,
receipt of which is hereby acknowledged, THE ABBOTT
BANK (“TAB”) does hereby agree to assign to JAMES E.
ABBOTT (“Abbott”) all right, title, and interest to any
proceeds or recoveries from a cause of action captioned
The Abbott Bank v. Howard Olsen, et al. filed in the
District Court for Douglas County, Nebraska (the
“Action”). Abbott agrees to bring and prosecute the Action
solely for the benefit of and on behalf of TAB or the share-
holders of Abbott Bank Group, Inc., on May 10, 1995.
Abbott agrees to receive and to hold any proceeds and
recoveries from the Action as a fiduciary, for distribution
to said shareholders pro rata in accordance with their
respective interests in the Merger Consideration provided
for in the Agreement and Plan of Merger, dated as of
November, [sic] 28, 1994, between Abbott Bank Group,
Inc. and Community First Bankshares, Inc.

Abbott agrees to indemnify and hold TAB harmless
against any and all losses, claims, damages or liabilities to
which it may become subject to [sic] as a result of or in
connection with the Action, including any claim or coun-
terclaim against TAB, and to reimburse TAB for any legal
or other expenses incurred in connection therewith.

This assignment was dated May 10, 1995, and signed by Abbott
as chairman of the Bank and as assignee.

A claim for legal malpractice cannot be assigned, because of
public policy considerations concerning the personal nature and
confidentiality of the attorney-client relationship. Earth Science
Labs. v. Adkins & Wondra, P.C., 246 Neb. 798, 523 N.W.2d 254
(1994). We find that because this document grants both the pro-
ceeds of this action and the right to prosecute it, it is an assign-
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ment of the cause of action. To hold otherwise would undermine
the same public policy rationale upon which we decided Earth
Science Labs. v. Adkins & Wondra, P.C., supra.

As an assignment of a cause of action for malpractice, this
document violates public policy and the rule enunciated in
Earth Science Labs. v. Adkins & Wondra, P.C., supra. There-
fore, we hold that the document is void in its entirety. The ques-
tion remains, however, as to what effect this holding has on the
trial court’s granting of summary judgment.

Although in Earth Science Labs. v. Adkins & Wondra, F.C,,
supra, we affirmed the trial court’s dismissal of the claim, we
cannot do so in this case. In Earth Science Labs., the claim
belonged to Sorber Chemical, Inc., and the invalid assignment
was to Earth Science Laboratories, Inc. Earth Science had
brought the suit under its own name after acquiring Sorber’s
assets at a bankruptcy sale. When the assignment was found to
be invalid, Earth Science ceased to be the proper plaintiff. The
petition could not be corrected by amendment because Sorber
no longer existed to prosecute the claim.

In the present case, it is clear that suit was brought in the
name of CFSB, the real party in interest. CFSB allowed this suit
in its name under the erroneous legal impression that the assign-
ment to Abbott was valid. Although the affidavits of Knutson
and Foss seem to indicate that CFSB has no interest at all in
suing Olsen and the Firm, the phrase in these affidavits “aside
from this litigation” creates a fact question as to whether CFSB
has an interest in pursuing the present litigation.

Because of this question as to CFSB’s intention to proceed
with the lawsuit, we reverse the trial court’s dismissal of this
action and remand the cause for such further action as CFSB
may wish to take.

Fmuciary Duty CLAIM

CFSB assigns as error that its claim for breach of fiduciary
duty was dismissed along with its claim for malpractice. This
court has held that any professional misconduct or any unrea-
sonable lack of skill or fidelity in the performance of profes-
sional or fiduciary duties is malpractice. Olsen v. Richards, 232
Neb. 298, 440 N.W.2d 463 (1989). Although Olsen v. Richards,
supra, interpreted Neb. Rev. Stat. § 25-222 (Reissue 1995),
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which sets the statute of limitations for professional negligence
claims, we see no reason why claims for breach of fiduciary
duties should not be similarly classified for purposes of the rule
against assigning malpractice claims.

CHANGE OF VENUE

CFSB'’s final assignment of error is that the trial court erred
in sustaining Olsen and the Firm’s motion for change of venue.
Any civil action may be transferred to the district court of any
county in the state “[f]or the convenience of the parties and wit-
nesses or in the interest of justice . . . .” Neb. Rev. Stat. § 25-410
(Reissue 1995). Where the record does not show an abuse of
discretion, a ruling on a motion to transfer venue will not be dis-
turbed on appeal. Larson v. Demuth, 252 Neb. 668, 564 N.W.2d
606 (1997); Wilson v. Misko, 244 Neb. 526, 508 N.W.2d 238
(1993).

A judicial abuse of discretion exists when a judge, within the
effective limits of authorized judicial power, elects to act or
refrain from action, but the selected option results in a decision
which is untenable and unfairly deprives a litigant of a substan-
tial right or a just result in matters submitted for disposition
through a judicial system. Wilson v. Misko, supra; Wulff v. Wulff,
243 Neb. 616, S00 N.W.2d 845 (1993). Reviewing the affidavits
filed in relation to this motion, it cannot be said that the judge’s
choice to grant the motion is untenable or has unfairly deprived
CFSB of a substantial right or just result. Therefore, the trial
court acted within its discretion in granting Olsen and the
Firm’s motion for change of venue.

Because we find that the trial court acted within its discretion
in sustaining the motion under § 25-410, we need not address
whether venue was initially proper under Neb. Rev. Stat.
§ 25-403.01 (Reissue 1995).

CONCLUSION
The cause of action in this case belongs to and must be pros-
ecuted by CFSB. Dismissal of this suit was improper, and there-
fore the judgment is reversed and the cause is remanded to the
district court for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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PauL CoBB AND VICKI COBB, DOING BUSINESS AS WINEGLASS
RANCH, APPELLANTS AND CROSS-APPELLEES, V. SURE CROP

CHEMICAL Co. AND SIMPLOT, INC., DIVISIONS OF J.R. SimpLOT CO.,

10.

11.

12.

APPELLEES AND CROSS-APPELLANTS.
587 N.W.2d 355

Filed December 4, 1998. No. S-97-512.

Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a
demurrer, an appellate court accepts the truth of facts well pled and the factual and
legal inferences which may reasonably be adduced from such facts, but does not
accept conclusions of the pleader.

Pleadings: Appeal and Error. Whether a petition states a cause of action is a ques-
tion of law regarding which an appellate court has an obligation to reach a conclu-
sion independent of that of the inferior court.

Jury Instructions: Appeal and Error. Jury instructions are subject to the harmless
error rule, and an erroneous jury instruction requires reversal only if the error
adverscly affects the substantial rights of the complaining party.
___:____.Inreviewing a claim of prejudice from instructions given or refused, the
mstmcuons must be read together, and if, taken as a whole, they correctly state the
law, are not misleading, and adequately cover the issues supported by the pleadings
and evidence, there is no prejudicial error necessitating reversal.

Demurrer: Final Orders: Appeal and Error. The sustaining of a general demurrer
that is not followed by a judgment of dismissal terminating the litigation does not
constitute a reviewable final order.

Demurrer. Where a demurrer is sustained as to one cause of action in a case which
has multiple causes of action, the case still pends until dismissed.

Demurrer: Pleadings. If the petition, liberally construed, states a cause of action, a
demurrer based on the failure to state a cause of action is to be overruled.

Uniform Commercial Code: Contracts: Warranty. Pursuant to Neb. U.C.C.
§ 2-315 (Reissue 1992), implied warranties are imposed upon goods when and only
when they become the subject of a contract for their sale.

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a
court’s failure to give a requested instruction, an appellant has the burden to show
that (1) the tendered instruction is a correct statement of the law, (2) the tendered
instruction is warranted by the evidence, and (3) the appellant was prejudiced by the
court’s failure to give the tendered instruction.

Jury Instructions: Pleadings. A party is not entitled to a jury instruction on a the-
ory of the case not presented by the pleadings.

Jury Instructions: Appeal and Error. A jury instruction which misstates the issues
and has a tendency to confuse the jury is erroneous.

Directed Verdict. A trial court should direct a verdict as a matter of law only when
the facts are conceded, undisputed, or such that reasonable minds can draw but one
conclusion therefrom.

Appeal from the District Court for Scotts Bluff County:

RoBerT O. HIPPE, Judge. Affirmed.
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T.J. Hallinan, of Cobb & Hallinan, P.C., for appellants.
Jeffrey A. Silver for appellees.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCORMACK, and MILLER-LERMAN, JJ.

CoNNoLLY, J.

This case arises out of a jury trial in which both parties
asserted breach of contract actions. The jury found against both
parties as to their respective claims. Appellants and cross-
appellees Paul Cobb and Vicki Cobb, doing business as
Wineglass Ranch (the Cobbs), ask this court to reverse the dis-
trict court’s judgment on grounds that the district court improp-
erly instructed the jury and improperly sustained a demurrer to
their operative petition’s second cause of action. Appellees and
cross-appellants Sure Crop Chemical Co. and Simplot, Inc.,
divisions of J.R. Simplot Co. (collectively Sure Crop), ask this
court to reverse the district court’s dismissal of their motion for
directed verdict on their counterclaim. We affirm the district
court’s judgment in all respects.

BACKGROUND

The Cobbs operate a ranch southeast of Minatare, Nebraska.
In the spring of 1994, the Cobbs decided to plant 25 acres of
alfalfa to provide feed for the cattle they raise. Paul Cobb
(Cobb) talked with local area farmers about using preemergent
herbicides, and most suggested the use of Eptam. The local
state cooperative extension office also recommended Eptam. In
late May 1994, Cobb met with Donald E. Dillman, who sells
herbicides and incorporates them into the soil, to discuss incor-
porating a herbicide into a field where Cobb planned to plant
alfalfa. Dillman does business under the name “Sure Crop” and
is a salesperson for Simplot, Inc.

Cobb and Dillman gave contradictory accounts of their con-
versations which formed the oral contract now at issue. Cobb
testified that he drove to Dillman’s place of business and asked
Dillman about applying Eptam on Cobb’s 25-acre field as a pre-
emergent. Cobb said Dillman told him he would have to disk
the ground twice and then, after the application, disk the soil
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again as soon as possible. Cobb said that in the first week of
June 1994, he called Dillman, stating that he had prepared the
ground. Cobb said he recalled having no other conversations
prior to Dillman’s application of the herbicide.

Dillman, on the other hand, testified that at a cafe in
Minatare he and Cobb first discussed establishing an alfalfa
crop. Dillman said Cobb told him he wanted to use Eptam.
Dillman said he and Cobb drove to the field where Cobb
planned to plant the alfalfa. Standing at the edge of the field,
Dillman said he observed corn stalks and other residue in the
field, and he then told Cobb that Cobb could not use Eptam
because Eptam required simultaneous incorporation and the
stalks and residue would plug up his incorporator. Dillman said
he then suggested the application of the herbicide Treflan E.C.
instead of Eptam. He said he suggested Treflan E.C. because it
controls the same weeds as Eptam, except for nightshade, yet
Treflan E.C. has a longer incorporation time that would permit
Cobb to incorporate the chemical by disking after Dillman had
applied it. Dillman said he asked Cobb if the field contained
nightshade and said Cobb indicated it did not. Dillman admitted
that he did not closely inspect the field to determine what types
of weeds were growing. Dillman said Cobb orally agreed to use
Treflan E.C. Dillman said he told Cobb that he would need to
disk the ground twice in a cross pattern after the Treflan E.C.
was applied.

Cobb did not deny such conversations occurred, but testified
that he did not recall going out to his field with Dillman, dis-
cussing the incorporation problem with Eptam, or having any
conversation with Dillman in which Treflan E.C. was discussed.

On June 7, 1994, Dillman applied Treflan E.C. to the Cobbs’
field. Cobb disked the ground once and about 2 days later,
planted alfalfa in the field. Cobb said he first discovered that
Treflan E.C. had been applied when he reviewed Dillman’s bill
in July.

Weeds outgrew the alfalfa, and by August 1994, the weeds
were 2': to 3 feet tall throughout the field. In some parts of the
field, no alfalfa grew. Although he expected 1 to 1. tons of
alfalfa that year, Cobb claimed the entire 1994 crop was a loss.




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































