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KuoL THACH, APPELLEE, V. QUALITY PORK INTERNATIONAL
AND LIBERTY MUTUAL INSURANCE GROUP, APPELLANTS.
570 N.W.2d 830

Filed December 12, 1997. No. S-97-183.

1. Workers’ Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185
(Reissue 1993), an appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation court acted without or
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3)
there is not sufficient competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the compensation court do
not support the order or award.

2. __ :_ . Indetermining whether to affirm, modify, reverse, or sct aside the judg-
ment of the Workers’ Compensation Court review panel, a higher appellate court
reviews the findings of the single judge who conducted the original hearing.

3. Workers’ Compensation: Jurisdiction: Statutes. As a statutorily created court, the
Workers’ Compensation Court is a tribunal of limited and special jurisdiction and has
only such authority as has been conferred on it by statute.

4. Workers’ Compensation: Judgments: Time. Every order and award of a single
judge of the Workers' Compensation Court shall be binding upon cach party at inter-
est unless an application for review has been filed with the compensation court within
14 days following the date of rendition of the order or award.

5. Workers’ Compensation: Judgments: Time: Appeal and Error. The Workers’
Compensation Court may, on its own motion, modify or change its findings, order,
award, or judgment at any time before appeal and within 10 days from the date of
such findings, order, award, or judgment for the purpose of correcting any ambigu-
ity, clerical error, or patent or obvious error.

6. Workers’ Compensation: Judgments: Courts: Jurisdiction. While it is true that
in civil cases a court of general jurisdiction has inherent power to vacate or modify
its own judgment during the term in which it was rendered, that rule does not apply
to statutory tribunals such as the compensation court, for it is a tribunal of limited and
special jurisdiction and has only such authority as has been conferred on it by statute.

7. Workers’ Compensation. The compensation court may prescribe the procedure to
be followed if an injured worker desires to obtain the benefit of rehabilitation ser-
vices. Where such a procedure had been prescribed, the right to rehabilitation ser-
vices, including the right to compensation for temporary total disability while under-
going rehabilitation, depends upon compliance with the procedure prescribed.

8. ____.Anemployee, unless he or she is otherwise qualified to receive temporary total
disability benefits, is entitled to such benefits only while undergoing rehabilitation
which has been ordered by the court.

9. ____. The employee shall be entitled to compensation from his or her employer for
temporary total disability while undergoing rehabilitation whether the rehabilitation
is voluntarily offered by the employer and accepted by the employee or is ordered by
the Nebraska Workers’ Compensation Court or any judge of the compensation court.
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Appeal from the Nebraska Workers’ Compensation Court.
Reversed.

Thomas D. Wulff and Kevin L. Flynn, of Welch, Wulff &
Childers, for appellant Quality Pork International.

Trinh P. Tran for appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and MCCORMACK, JJ.

McCORMACK, J.

This is an appeal from the Nebraska Workers’ Compensation
Court review panel which upheld a decision of a single judge of
the Workers’ Compensation Court granting temporary total dis-
ability benefits to appellee, Kuol Thach, for the time period
from January 22, 1996, when appellee was self-enrolled in
English as a second language (ESL) classes, through May 20,
1996, when the court-approved plan of vocational rehabilitation
took effect. On our own motion, we removed the matter to this
court under our authority to regulate the caseloads of the
Nebraska Court of Appeals and this court. We reverse.

STATEMENT OF FACTS

The original claim in this action was heard by the single
Judge of the compensation court on October 18, 1995. The par-
ties stipulated that appellee suffered injuries to his hands in the
course of his employment at Quality Pork International. The
parties further stipulated that at the time of the injury, appellee’s
average weekly wage was $432.85. An award was entered by
the single judge on January 22, 1996, awarding temporary total
disability benefits from September 24, 1993, through February
3, 1994, and again from March 9, 1994, through September 20,
1994, the date at which appellee reached maximum medical
improvement. The single-judge court also awarded permanent
partial disability benefits at a rate of 10 percent for each hand.
The single-judge court further determined that the appellee was
entitled to vocational rehabilitation services, including retrain-
ing and job placement. Important to note is the award’s discus-
sion of ESL classes as they related to vocational rehabilitation.
The single-judge court found:
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Mr. Thach’s final vocational objective cannot be deter-
mined until he can be adequately evaluated. The plan must
necessarily be in phases, as originally designed. The
nature of remedial course work in phase II and career
training in phase III cannot logically be determined until
after completion of ESL level III classes when plaintiff
can be vocationally evaluated. The court awards a two year
period of vocational rehabilitation after completion of
ESL level III classes and evaluation necessary to deter-
mine the course of plaintiff’s vocational rehabilitation.
(Emphasis in original.) We note the emphasis that the single-
judge court placed on the term “after” prior to discussing the
ESL level I1I classes. In its award on January 22, 1996, the sin-
gle-judge court emphasized that vocational rehabilitation would
only be approved by the court following the completion of
credit ESL classes. The award further provided that
if the plaintiff desires to be evaluated as to his suitability
for rehabilitation services, he should either by letter, tele-
phone, or in person, contact the Rehabilitation Specialist
of the Nebraska Workers’ Compensation Court, at the
Capitol Building in Lincoln, Nebraska, within 30 days
after the date of this Award . . . if the plaintiff fails or
declines, without reasonable cause to indicate his desire
for rehabilitation services in the manner and within the
time above specified, he shall be deemed to have waived
any and all right to such services.

Seven days after the award was entered, counsel for appellee
wrote the single-judge court requesting a “Non Protunc [sic]
Order to address a possible ambiguity regarding an award [the
court] entered on January 22, 1996.” The letter requested that
the single-judge court “advise [appellee’s counsel] whether Mr.
Thach is entitled to benefits for the time he was enrolled in ESL
courses prior to this completion.” The correspondence also
requested clarification regarding the award’s silence as to attor-
ney fees and penalties. No order nunc pro tunc was ever issued
by the single-judge court and neither side appealed the January
22, 1996, award.

On May 10, 1996, appellee filed a motion for indemnifica-
tion «f costs, benefits due, and attorney fees in which he sought
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the payment of benefits for the time period during which he
attended noncredit ESL classes of his own volition, but at the
suggestion of his vocational rehabilitation counselor.
Appellants, Quality Pork International and Liberty Mutual
Insurance Group, answered by alleging that appellee’s motion
was procedurally defective in that there was no provision for
such a motion under the Nebraska Workers’ Compensation Act
(Act); that to the extent that appellee’s motion could be con-
strued as an appeal or a request for review of the single-judge
court’s earlier award, such appeal or request was untimely; and
that to the extent the motion sought benefits for temporary total
disability for a time period from the date of the accident to the
" date of the trial, the matter would have been previously adjudi-
cated and thus barred under res judicata. Appellants further
alleged that all benefits had been paid and that appellee was not
entitled to further benefits unless and until a plan of vocational
rehabilitation had been approved by the parties.

A hearing was held on this motion, and the single-judge court
entered an order compelling appellants to pay temporary total
disability benefits from January 22, 1996, the date of the initial
award, through May 20, 1996, the day prior to appellee’s enroll-
ment in the court-approved plan of vocational rehabilitation.
Appellants then filed an application for review, and in an order
filed on January 22, 1997, the review panel affirmed the order
entered by the single-judge court, finding (1) that a vocational
rehabilitation plan was provided for in the single-judge court’s
original award and that any objection to a plan of vocational
rehabilitation should have been filed within 14 days of that
award, and (2) that the issue of whether appellee actively par-
ticipated in an approved vocational rehabilitation plan was a
question of fact and that the single-judge court’s determinations
in that regard were not clearly erroneous. Because appellants
filed an appeal of the order of the single-judge court and
because the appeal failed to secure a reduction in payments,
attorney fees in the amount of $1,500 were awarded to appellee.

ASSIGNMENTS OF ERROR
Appellants assign as error: (1) The review panel erred in
affirming the single-judge court’s award of temporary total dis-
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ability for the period from January 22, 1996, through May 20,
1996, to appellee who was not participating in an approved
rehabilitation program, and (2) the review panel erred in affirm-
ing the single-judge court’s conclusion that appellee was
actively participating in vocational rehabilitation, thus entitling
appellee to temporary total disability benefits under Neb. Rev.
Stat. § 48-162.01 (Reissue 1993).

STANDARD OF REVIEW

Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1993), an
appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation
court acted without or in excess of its powers; (2) the judgment,
order, or award was procured by fraud; (3) there is not sufficient
competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the
compensation court do not support the order or award. Sheridan
v. Catering Mgmt., Inc., 252 Neb. 825, 566 N.W.2d 110 (1997);
Winn v. Geo. A. Hormel & Co., 252 Neb. 29, 560 N.W.2d 143
(1997); Zessin v. Shanahan Mechanical & Elec., 251 Neb. 651,
558 N.W.2d 564 (1997). In determining whether to affirm, mod-
ify, reverse, or set aside the judgment of the Workers’
Compensation Court review panel, a higher appellate court
reviews the findings of the single judge who conducted the orig-
inal hearing. Dyer v. Hastings Indus., 252 Neb. 361, 562
N.W.2d 348 (1997); Winn v. Geo. A. Hormel & Co., supra.

As a statutorily created court, the Workers’ Compensation
Court is a tribunal of limited and special jurisdiction and has
only such authority as has been conferred on it by statute. Ira v.
Swift-Eckrich, 251 Neb. 411, 558 N.W.2d 40 (1997); Dougherty
v. Swift-Eckrich, 251 Neb. 333, 557 N.w.2d 31 (1996);
Buckingham v. Creighton University, 248 Neb. 821, 539
N.W.2d 646 (1995).

ANALYSIS
The Act is clear that “[e]very order and award of a single
judge of the Nebraska Workers’ Compensation Court shall be
binding upon each party at interest unless an application for
review has been filed with the compensation court within four-
teen days following the date of rendition of the order or award.”
Neb. Rev. Stat. § 48-170 (Reissue 1993). The Act further states:
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The Nebraska Workers’ Compensation Court may, on
its own motion, modify or change its findings, order,
award, or judgment at any time before appeal and within
ten days from the date of such findings, order, award, or
judgment for the purpose of correcting any ambiguity,
clerical error, or patent or obvious error.

Neb. Rev. Stat. § 48-180 (Reissue 1993). These sections of the
Act are clear that if the court fails to modify its order within 10
days and the parties fail to file an application for review within
14 days of the original order, such order becomes final and
binding upon the parties.

Appellants argue that the single-judge court was without
jurisdiction to modify its award of January 22, 1996, in its order
dated August 28, 1996. Appellants further claim that appellee
failed to properly appeal the original award to the review panel
and that the court failed to modify on its own motion within the
statutory time period. As such, appellants argue, the original
award of the single-judge court became final and could not later
be modified by the court in its order of August 28. We agree and
reverse the decision of the review panel which affirmed the
decision of the single-judge court in the first hearing.

This case is controlled by our recent decisions in Dougherty
v. Swift-Eckrich, supra, and Ira v. Swift-Eckrich, supra, and the
above-cited portions of the Act. In Dougherty, an injured
employee filed a proper petition for the receipt of benefits under
the Act and was given an award on February 24, 1993. In
October 1994, the employee filed a petition in the same case in
which the foregoing award was entered seeking to extend the
completion date of the February award. The compensation court
entered an award in March 1995 extending the completion date
to December 22, 1994, and the employer timely appealed. We
held:

While it is true that in civil cases a court of general
jurisdiction has inherent power to vacate or modify its own
judgment during the term in which it was rendered, that
rule does not apply to statutory tribunals such as the com-
pensation court, for it is a tribunal of limited and special
jurisdiction and has only such authority as has been con-
ferred on it by statute. Smith v. Fremont Contract Carriers,
218 Neb. 652, 358 N.W.2d 211 (1984).
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What was involved here was an effort of the compensa-
tion court, upon Dougherty’s application more that 19
months after the fact, to correct an error in the February
1993 award, which had become final. No statute empow-
ers the compensation court to so do.
Dougherty v. Swift-Eckrich, 251 Neb. 333, 336, 557 N.W.2d 31,
33 (1996). We went on to hold that the compensation court had
clearly acted in excess of its statutorily granted powers and
upheld the reversal of the award by the Court of Appeals.

Likewise, in Ira v. Swift-Eckrich, 251 Neb. 411, 558 N.W.2d
40 (1997), an employee filed a compensation claim and
received an award. Nearly 2 years later, a second award was
made in the same action modifying the original award and obli-
gating the former employer for the duration of a vocational
rehabilitation plan. Two years after the second award was made,
the court entered a third order upon further petition by the for-
mer employee. The employer filed an application for review,
alleging a lack of jurisdiction in the compensation court to alter
the second award, and appealed the affirmance by the review
panel. In reversing the compensation court review panel’s deci-
sion, we stated:

The compensation court is a tribunal of limited and special
jurisdiction, and it possesses only that authority which is
conferred upon it by the Nebraska Workers’ Compensation
Act. . . . More specifically, the compensation court’s
power to modify is governed by Neb. Rev. Stat. §§ 48-141
and 48-180 (Reissue 1993). As in Dougherty, the compen-
sation court in this case was not authorized to alter a prior
award by virtue of either modification provision.
Therefore, the compensation court erred in modifying the
August 17, 1993, award entitling appellee to vocational
rehabilitation.
(Citations omitted.) Id. at 414, 558 N.W.2d at 43.

The Ira and Dougherty cases are directly on point to the pre-
sent case. Although the original award in this case provided for
a plan of vocational rehabilitation, appellee enrolled in non-
credit ESL classes on his own, prior to the approval of any plan
by the court. Particularly disturbing is the emphasis placed by
the single-judge court on the need for appellee to finish ESL
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level III classes prior to any approval of vocational rehabilita-
tion. The classes attended by appellee were not the ones men-
tioned by the single-judge court in its original award. As such,
the modification of the January 1996 award by the August order
was clearly improper under the statutory jurisdiction outlined in
the Act. The “Motion for Indemnification of Costs Benefits
Due, and Attorney’s Fees” is not a recognized method to request
a review of the court’s award; thus, appellee did not effectively
appeal the single-judge court’s original award to the review
panel within the 14-day time limit prescribed by § 48-170. Nor
did the single-judge court, on its own motion, modify the award
within the 10-day time limit prescribed by § 48-180. As such,
the award of January 22, 1996, clearly became final.

In both Ira and Dougherty, we quoted our decision in Black
v. Sioux City Foundry Co., 224 Neb. 824, 828, 401 N.W.2d 679,
682 (1987), wherein we stated “  “[1]itigation must be put to an
end, and it is the function of a final judgment to do just that. A
judgment is the final consideration and determination of a court
on matters submitted to it in an action or proceeding.”...”” The
original order of the court is final, and res judicata as it relates
to the issues involved in this action and the later modification
by the court is a nullity.

According to the terms of the January 22, 1996, order,
appellee is eligible for vocational rehabilitation; however,
appellants only become liable for the payment of temporary
total disability benefits upon the approval by the court of the
vocational rehabilitation plan. Such a holding is clearly consis-
tent with our holdings in Aldrich v. ASARCO, Inc., 221 Neb.
126, 375 N.W.2d 150 (1985), and Bindrum v. Foote & Davies,
235 Neb. 903, 457 N.W.2d 828 (1990).

In Aldrich v. ASARCO, Inc., supra, an employee injured his
back after slipping and falling at work. In the original award by
the compensation court, the method for becoming eligible for
vocational rehabilitation was clearly laid out and the record
indicated that the injured employee did not follow the required
method. We held:

The compensation court may prescribe the procedure to
be followed if an injured workman desires to obtain the
benefit of rehabilitation services under the statute. . . .
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Where such a procedure had been prescribed, the right to
rehabilitation services, including the right to compensa-
tion for temporary total disability while undergoing reha-
bilitation, depends upon compliance with the procedure
prescribed.
(Citation omitted.) Id. at 131, 375 N.W.2d at 153. Clearly, if a
procedure by which the injured employee may apply for voca-
tional rehabilitation and temporary total disability is prescribed
by the compensation court in its order, such procedure must be
followed. The January 22, 1996, award of the single-judge court
was clear that appellee needed to complete ESL level 111 classes
before a vocational rehabilitation plan would be approved. With
this in mind, appellee’s attendance of nonqualifying classes
would qualify him for neither vocational rehabilitation nor tem-
porary total disability benefits during such attendance.

In Bindrum v. Foote & Davies, supra, an employee sought
temporary total disability benefits for two separate time peri-
ods: (1) while he was undergoing a voluntary rehabilitation plan
offered by his employer and (2) while he was undergoing reha-
bilitation pursuant to a court order. We held in Bindrum that
under Neb. Rev. Stat. § 48-121(5) (Reissue 1988),

an employee, unless he or she is otherwise qualified to
receive temporary total disability benefits, is entitled to
such benefits only while undergoing rehabilitation which
has been ordered by the compensation court.

Under this rule, Bindrum is not entitled to the tempo-
rary total disability benefits the compensation court
awarded him for the 7 days in 1989, prior to the award of
rehabilitation, on which days Bindrum was undergoing
testing for purposes of determining an appropriate voca-
tional rehabilitation plan.

235 Neb. at 912, 457 N.W.2d at 835. In the years since our deci-

sion in Bindrum, the Legislature amended § 48-121(5) to read:
The employee shall be entitled to compensation from his
or her employer for temporary disability while undergoing
rehabilitation whether the rehabilitation is voluntarily
offered by the employer and accepted by the employee or
is ordered by the Nebraska Workers’ Compensation Court
or any judge of the compensation court.
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Neb. Rev. Stat. § 48-121(5) (Reissue 1993). Appellee would
have us believe that this change means that an injured employee
may undertake rehabilitation on his or her own without
approval from either the court or his former employer and
receive temporary total disability benefits. A plain reading of
this section of the Act shows the folly in such reasoning. An
employer must first offer, and the employee accept, vocational
rehabilitation, or such rehabilitation must be court-ordered
before an employee becomes eligible for temporary total dis-
ability. In the case at bar, the single-judge court set the require-
ments appellee needed to meet in order for him to become eli-
gible for vocational rehabilitation and temporary total disability
benefits. By taking noncredit ESL classes, appellee failed to
meet those requirements. The action of the single-judge court in
granting temporary total disability benefits in a later award not
only went beyond the court’s statutorily granted authority, but
was clearly erroneous in light of appellee’s lack of conformity
to the requirements of the original award. Once appellee has
completed ESL level III classes, temporary total disability ben-
efits may be awarded from the point of the approval of the plan
onward, consistent with the January award, but not before.

We reverse the judgment of the review panel of January 22,
1997, and the orders of the single-judge court of January and
August 1996. In so doing, we also reverse the order of the com-
pensation court review panel regarding attorney fees taxed
against appellants. Because we reverse the single-judge court’s
decision and hold that appellants are not obligated to pay tem-
porary total disability benefits during appellee’s voluntary
vocational rehabilitation training, there exists a reduction in
appellee’s overall award. Therefore, appellee is not entitled to
an award of attorney fees.

_ CONCLUSION

It is readily apparent from a plain reading of the statutes at
issue that the single-judge court had no authority to modify its
original award after the running of the statutory time period.
Furthermore, there was no plan of vocational rehabilitation in
place, from either the employer or the court, when appellee vol-
untarily undertook to enroll in noncredit ESL classes. The
January 1996 award of the single-judge court was clear that no
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court-approved plan of vocational rehabilitation would be
enacted until after appellee completed a credit-level ESL class.
As such, there was no approved plan in place at the time
appellee attended noncredit ESL classes, and no temporary total
disability benefits may be awarded during that time. Pursuant to
§ 48-185, an appellate court may modify, reverse, or set aside a
Workers’ Compensation Court decision only when (1) the com-
pensation court acted without or in excess of its powers; (2) the
judgment, order, or award was procured by fraud; (3) there is
not sufficient competent evidence in the record to warrant the
making of the order, judgment, or award; or (4) the findings of
fact by the single-judge court do not support the order or award.
Sheridan v. Catering Mgmt., Inc., 252 Neb. 825, 566 N.W.2d
110 (1997). The single-judge court’s award of August 28, 1996,
violated subsection (1) of the above portion of the Act, and we,
therefore, reverse that award, along with that portion of the
review panel’s decision taxing attorney fees to appellants.
REVERSED.

FrReD H. BAUERMEISTER AND DOROTHY L. BAUERMEISTER,
HUSBAND AND WIFE, AND ROBERT A. BAUERMEISTER,
INDIVIDUALLY, APPELLEES AND CROSS-APPELLANTS, V.

TIMOTHY J. MCREYNOLDS, APPELLANT AND CROSS-APPELLEE,
RoONALD B. ROOTS AND RESOURCE RECYCLING, INC., APPELLEES
AND CROSS-APPELLEES, AND RICHARD P. DEAVER AND
CLARA E. DEAVER, HUSBAND AND WIFE, APPELLEES.

571 N.W.2d 79

Filed December 19, 1997. No. S-94-1088.

1. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court
tries factual questions de novo on the record and reaches a conclusion independent of
the findings of the trial court, provided, where credible evidence is in conflict on a
material issue of fact, the appellate court considers and may give weight to the fact
that the trial judge heard and observed the witnesses and accepted one version of the
facts rather than another.

2. Attorney and Client. A lawyer’s duty is to his or her client and does not extend to
third parties absent some facts which establish a duty.

3. Equity: Rescission: Fraud: Undue Influence: Proof. In an equitable rescission
action based on fraud, undue influence, misrepresentation, or business coercion, the
proponent bears the burden of proving each element by clear and convincing
evidence.
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4. Trial: Judges: Presumptions. It is presumed in a bench trial that the judge was
familiar with and applied the proper rules of law unless it clearly appears otherwise.

5. Contracts: Rescission: Parties. The purpose of rescission is to place the parties in a
status quo, that is, return the parties to their position which existed before the
rescinded contract.

6. Contracts: Rescission: Fraud: Time. A party secking rescission of a contract on the
grounds of fraud, misrepresentation, or business coercion must do so promptly upon
the discovery of the facts giving rise to the right to rescind.

7. Attorney and Client. Due to the fiduciary nature of the attorney-client relationship
and because of the very real risk that sclf-interest will interfere with the lawyer's
exercise of judgment on behalf of the client, a lawyer may enter into a business trans-
action with a client only under limited conditions.

8. Disciplinary Proceedings: Attorney and Client: Conflict of Interest: Proof. To
establish a violation of Canon 5, DR 5-104(A), of the Code of Professional
Responsibility, it is necessary to show (1) that the attomey and the client had differ-
ing interests in the transaction, (2) that the client expected the lawyer to exercise his
or her professional judgment for the protection of the client, and (3) that the client
consented to the transaction without full disclosure.

9. Attorney and Client. A lawyer who represents a business entity owes his or her alle-
giance to the entity, not to an individual shareholder.

10. Attorney Fees. A fee is clearly excessive when, after a review of the facts, a lawyer
of ordinary prudence would be left with a definite and firm conviction that the fee is
in excess of a reasonable fee.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed in part, and in part reversed and
remanded with directions.

William Jay Riley, of Fitzgerald, Schorr, Barmettler &
Brennan, P.C., for appellant.

Charles H. Wagner, of Edstrom, Bromm, Lindahl, Wagner &
Miller, for appellees Bauermeister.

Steven E. Achelpohl for appellee Roots.

John ‘C. Wieland and Monica Green Kruger, of Raynor,
Rensch & Pfeiffer, for appellee Resource Recycling.

CAPORALE, CONNOLLY, and GERRARD, JJ., and REHMEIER, D.J.,
and FAHRNBRUCH, J., Retired.

GERRARD, J.
The plaintiffs-appellees, Fred H. Bauermeister and Dorothy
L. Bauermeister and their son, Robert A. Bauermeister, filed a
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suit in equity against attorney Timothy J. McReynolds; Clara E.
Deaver and Richard P. Deaver, Fred’s sister and her husband;
Resource Recycling, Inc., the Bauermeisters’ joint venture busi-
ness entity; and Ronald B. Roots, their joint venture partner.
Among the theories of recovery pled were fraud, undue influ-
ence, business coercion, concealment and misrepresentation of
facts, conflict of interest, and failure to disclose. As for relief,
the Bauermeisters prayed for rescission of an agreement and
restitution of all amounts paid to McReynolds, Roots, and
Resource Recycling in regard to their share of royalties pur-
suant to the operation of a landfill by Waste Management of
Nebraska, Inc., on the Bauermeisters’ and the Deavers’ property.

The Deavers answered by joining in the Bauermeisters’
prayer for relief and cross-claiming against McReynolds seek-
ing rescission and reformation of the agreement, as well as a
declaration of rights should the court order restitution with
respect to payments received by McReynolds.

Roots answered by denying the substance of the allegations
and asserting the affirmative defenses of laches, ratification,
and equitable estoppel. Roots also cross-claimed against the
Bauermeisters, seeking a declaration of rights and reformation
of the agreement should restitution be ordered with respect to
McReynolds. In addition, Roots filed a separate cross-petition
for declaratory relief against the Deavers and a separate cross-
petition against McReynolds, alleging a breach of fiduciary
duty and legal malpractice.

Resource Recycling answered, as did Roots, by denying the
substance of the allegations and asserting the affirmative
defenses of laches, ratification, and equitable estoppel.

McReynolds answered all petitions and cross-petitions by
denying the substance of the allegations and asserting the affir-
mative defenses of laches, of equitable estoppel, and that cer-
tain actions were barred by the applicable statutes of limitation.

After a 14-day bench trial, the district court denied the
Bauermeisters’ prayer for rescission and restitution of all
money paid to the defendants. The district court also denied the
Deavers’ prayer for relief. However, the district court concluded
that McReynolds’ attorney fees in this matter were clearly
excessive and ordered reformation of the agreement in that
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regard. McReynolds timely appealed, and the Bauermeisters
cross-appealed and successfully petitioned to bypass the
Nebraska Court of Appeals. For the reasons that follow, we
affirm in part, and in part reverse and remand with directions.

FACTUAL BACKGROUND

Roots had considerable experience in the field of solid waste
disposal and in siting and operating landfills in Nebraska.
McReynolds had represented Roots since about 1976 in regard
to his business transactions. The Bauermeisters owned and
farmed 200 acres of land along the northern boundary of west-
ern Douglas County. The Bauermeisters also farmed an adjoin-
ing 80 acres owned by the Deavers. In the early 1980’s, Roots
recognized that the existing Douglas County landfill was
quickly approaching its capacity. Roots thought that if he could
site a private landfill in Douglas County before the county’s
current landfill reached capacity, he would be in a favorable
position to contract with Douglas County for the provision of
landfill services once its current landfill was filled.

Roots recognized that the Bauermeister-Deaver property was
suitable for just such a project. On August 31, 1985, Fred and
Robert Bauermeister entered into an agreement with Roots to
form a joint venture for the purpose of bidding a private landfill
contract with Douglas County, as well as pursuing other private
landfill projects on the Bauermeister-Deaver property. The joint
venture agreement provided that rent would be paid to the
Bauermeisters for land actually used for landfill purposes and
that all capital costs, liabilities, and profits from the operation
of the landfill would be shared equally between the
Bauermeisters and Roots.

During the negotiations preceding the formation of the joint
venture entity, Roots was represented by McReynolds, and the
Bauermeisters were represented by their family attorney,
Seymour Katz. Katz advised the Bauermeisters that once
formed, the joint venture should be represented by McReynolds
due to his considerable expertise in this area. Accordingly, the
joint venture hired the law firm of Croker, Huck & McReynolds
to represent it on an hourly fee basis.

From 1985 to 1987, the joint venture worked to obtain
approval for the operation of a private landfill on the
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Bauermeister-Deaver property. This effort was unsuccessful in
siting a landfill; however, the joint venture did obtain compost-
ing and recycling permits. During this period, Robert
Bauermeister was primarily involved in pursuing the joint ven-
ture’s interest on behalf of the Bauermeister family. Further, the
joint venture agreement contemplated the formation of a corpo-
ration, Resource Recycling, to facilitate the operation of any
landfill sited.

In early 1988, Douglas County’s need for landfill space had
become more acute. In January, Roots again approached
McReynolds and his partner, Robert Huck, but this time with
the idea of siting a public landfill on the Bauermeister property
operated by Resource Recycling. McReynolds and Huck were
hesitant to assist Roots in his renewed attempt to site a landfill
on the Bauermeister property, as the joint venture still owed
Croker Huck $42,000 in legal fees from the previous effort.
Furthermore, substantial legal assistance would be needed to
site a public landfill on the Bauermeister property, and Roots
and the Bauermeisters were unwilling and unable to pay for
continuing legal services on an hourly fee basis.

In May or June 1988, Roots approached McReynolds and
Huck with a proposal he termed a “lean forward” fee agree-
ment. Roots characterized this agreement as simply an incentive
system: if successful, everyone profits; if not, then they all lose
together. Roots proposed that the joint venture pay McReynolds
$1 per ton of the gate fee if, and only if, the joint venture suc-
ceeded in siting the landfill. McReynolds thought that the pro-
ject had a 5- to 10-percent chance of succeeding, but, nonethe-
less, eventually agreed to represent the joint venture on this
“lean forward” contingency basis.

However, based on Roots’ estimate of 300,000 tons of
garbage per year, McReynolds thought a fee of $1 per ton was
clearly excessive. After considering various factors, such as the
chance of success, the volume of anticipated waste per year, the
life of the landfill, the costs of obtaining the necessary
approvals, the costs of landing a contract with Douglas County,
the costs of litigation if successful, and the present value of all
expenditures, McReynolds proposed a fee of 30 cents per ton
for county waste and 50 cents per ton for Omaha waste.
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Roots testified that he discussed his “lean forward” concept
with Fred Bauermeister, who at this time had assumed primary
responsibility for the Bauermeister family interest in the joint
venture. After consulting with his family, Fred Bauermeister
agreed to the “lean forward” proposal. On August 5, 1988,
Roots, both individually and on behalf of Resource Recycling,
signed an agreement with McReynolds memorializing the
agreed-upon fee structure. Fred Bauermeister’s signature
appears on this document as a witness.

About this same time, Katz, the Bauermeister family attor-
ney, joined Croker Huck on an “of counsel” basis. The circum-
stances which led to Katz’ joining the firm were unrelated to the
joint venture. Roots, Katz, and McReynolds testified that imme-
diately prior to the signing of the fee agreement, McReynolds
discussed with Fred Bauermeister and Roots the potential con-
flict of interest created by Katz’ joining the Croker Huck law
firm. McReynolds testified that he told Fred Bauermeister and
Roots that if they wanted the Croker Huck law firm to represent
the joint venture, both he and Katz could no longer represent
either of them in an individual capacity should a conflict arise
between them.

McReynolds also told them they were free to bring in another
attorney at any stage of the negotiations and free to take repre-
sentation of the joint venture to another attorney. McReynolds
said he specifically told Fred Bauermeister that any advice Katz
gave him in this matter was not as his personal attorney, but as
counsel for the joint venture. McReynolds, Katz, and Roots tes-
tified that after this potential conflict of interest was explained
to Fred Bauermeister, he consented to the continued representa-
tion of the joint venture by Croker Huck.

Fred Bauermeister, on the other hand, testified that he was
never informed of a potential conflict of interest by either
McReynolds or Katz. Fred Bauermeister also testified that he
merely witnessed the execution of the fee agreement and that
the fee agreement was between McReynolds and Roots in con-
junction with Resource Recycling. Fred Bauermeister said that
Roots never discussed his “lean forward” concept with him and
that at all times, he thought Katz was his personal lawyer and
that he relied on Katz’ advice in executing alli documents.
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From June through September 1988, Roots, McReynolds,
and Huck lobbied members of the Douglas County board, as
well as other governmental officials, in support of the joint ven-
ture initiative. In late September, Huck was contacted by coun-
sel for Waste Management of North America, Inc. (Waste
Management), inquiring as to whether the joint venture would
be interested in working with Waste Management to bid the
Bauermeister-Deaver site. This was not an unexpected develop-
ment, as Roots had anticipated that Browning-Ferris, the cur-
rent operator of the Douglas County landfill, might seek to bid
the joint venture’s site.

Waste Management initially proposed to either purchase or
lease the Bauermeister land so that Waste Management could
then bid the site. McReynolds proposed an arrangement where
Waste Management would lease the Bauermeister-Deaver prop-
erty, pay a royalty from the gate fee, and grant recycling rights
to Resource Recycling. Fred Bauermeister and Roots agreed to
pursue negotiations with Waste Management on these terms.

On October 31, 1988, Waste Management agreed to lease the
site for $36,000 per year, pay a gate fee royalty of $1 per ton,
and grant recycling rights to Resource Recycling. The recycling
rights allowed Resource Recycling to pull all recyclable mate-
rials from the waste stream and to reserve for itself the gate fee
attributable to this waste.

The landfill bid deadline was set for December 6, 1988, and
Waste Management wanted the necessary agreements signed
and submitted for its approval by Thanksgiving Day, November
24. On November 18, McReynolds and Katz met with Fred and
Dorothy Bauermeister and Clara and Richard Deaver to discuss
the proposed agreements. The facts and circumstances of what
occurred at the November 18 meeting, as well as two subse-
quent November meetings, are under considerable dispute.

The principal agreement in dispute is one titled “Assignment
and Allocation of Various Provisions Contained in Agreement
for Lease of Real Estate” (assignment and allocation). This
agreement proposed to allocate the $3,000 monthly rental
income in proportion to the contribution of land: $2,250 for the
Bauermeisters and $750 for the Deavers. Consistent with the
August 5, 1988, fee agreement, the assignment allocated to
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McReynolds 30 cents per ton of the gate fee royalty for non-
Omaha waste and 50 cents per ton for Omaha waste. Consistent
with the August 31, 1985, joint venture agreement, the
Bauermeisters and Roots were to share equally in the profits
from the operation of the landfill, that being the remainder of
the gate fee royalty and the recycling rights. The Deavers were
to receive no part of the profits. McReynolds testified that
Richard Deaver objected to this proposed division of profits and
that the Bauermeisters, particularly Dorothy, were adamant that
the Deavers take nothing of the gate fee.

In an effort to overcome Richard Deaver’s objection,
McReynolds suggested to Fred Bauermeister that the Deavers
receive a percentage of their recycling rights. On November 21,
1988, a meeting was held to explain the new terms which allo-
cated 50 percent of Resource Recycling to Roots and divided
the Bauermeisters’ share of Resource Recycling, 37.5 percent to
the Bauermeisters and 12.5 percent to the Deavers if, and only
if, the Waste Management bid was accepted. There is some dis-
pute as to whether Richard Deaver agreed to accept the recy-
cling percentage in lieu of a portion of the gate fee; however,
the evidence reveals that Deaver asked to have an attorney
review the agreement before signing. McReynolds and Katz
testified that they told Deaver that would be a good idea, but
that he must have another attorney review the agreement
quickly as they were under a time deadline. Toward this end,
McReynolds and Katz said that the amended agreement was left
at the front desk of the Croker Huck office, and it was retrieved
by somebody the next day.

Fred Bauermeister was unable to specifically recall the
November 18 and 21 meetings with the Deavers, but did not dis-
pute that such meetings had occurred. Bauermeister agreed that
sometime prior to November 30, meetings were held in which
the division of the rent and royalty payments was discussed.
Richard and Clara Deaver testified that they had no specific rec-
ollection of the November 18 meeting and that at the November
21 meeting, the proposed lease and assignment agreements
were discussed, but that the gate fee split was not mentioned.

Because of the delay necessitated by Deaver’s objection, the
deadline with Waste Management was postponed until
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November 30. On November 30, the parties met again at the
Croker Huck office to execute the lease and assignment and
allocation documents. McReynolds and Katz testified that the
documents were read out loud or gone over word for word with
the Bauermeisters and the Deavers. The Deavers testified that
they did not recall whether the documents were read to them on
November 30 prior to signing. Fred Bauermeister said he had
some memory that some of the documents were read before
signing.

McReynolds testified that Richard Deaver asked whether
another attorney was required to review the documents and that
McReynolds told him there was no such requirement. The
Bauermeisters and the Deavers both testified that Katz and
McReynolds pressured them to sign the documents or the deal
would not get done. Fred Bauermeister testified that
McReynolds and Katz told him the deal was fair.

Richard Deaver testified that when he told Katz he would
like to take the documents to another lawyer, Katz told him that
would not be necessary. Furthermore, Richard Deaver claimed
that he first learned that his wife would not share in the gate fee
split after the November 30 meeting when, upon returning
home, he read the relevant provision of their copy of the assign-
ment and allocation agreement. Richard Deaver said he tele-
phoned Katz and objected shortly thereafter. Clara Deaver said
that when her husband asked to have someone else look at the
documents, Katz said, “No, we will take care of it.” Fred
Bauermeister testified that when Richard Deaver suggested or
questioned whether another attorney should look at the assign-
ment and allocation agreement, Katz and McReynolds said that
would not be a good idea because it could blow the whole deal.

Robert Bauermeister testified that he, as well as his father
and mother, indicated they would like more time before signing
the agreements, but that Katz told them it was in their best inter-
ests to sign the agreements and that if they did not sign that day,
the deal with Waste Management would not come about. Robert
Bauermeister said that he indicated to Katz that he thought his
family was giving up too much and that Katz responded by say-
ing he thought the deal was fair and equitable.

The documents were eventually executed that day and sent
express delivery to Waste Management in Chicago. Because
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Waste Management had bid another site in addition to the
Resource Recycling site, Huck, McReynolds, and Roots contin-
ued to lobby county officials in support of Resource
Recycling’s bid with Waste Management. On December 20, the
county board selected the Waste Management bid of the joint
venture site. During the next year, six lawsuits in regard to the
proposed landfill were filed. Croker Huck participated in the
successful defense of those suits in which Fred Bauermeister or
Resource Recycling was a named defendant. At some point, the
county required Waste Management to own the landfill site.
McReynolds drafted a purchase agreement which incorporated
the prior assignment and allocation agreement and, in effect,
provided the Bauermeisters and the Deavers with the same
income as the prior lease agreement, with the option to buy
back their land for $1 at the end of the landfill contract. This
document was executed on March 22, 1989.

The landfill opened on August 31, 1989, and its operation has
resulted in a roughly one-third split of the $1 gate fee royalty.
Between September 1989 and October 1993, the Bauermeisters,
Roots, and McReynolds individually received monthly royalty
payments ranging between $9,000 and $21,000. By the time of
trial, each had received around $700,000 in income from the
gate fee split. It is estimated over the life of the landfill, the fee
split could provide each with as much as $4,000,000. Resource
Recycling, however, has not produced any income pursuant to
its recycling rights due to the fact that an unexpectedly low gate
fee bid by Waste Management made recycling unprofitable at
the time of trial.

Prior to the operation of the landfill, the Bauermeisters’
annual income from farming was about $12,000.
Notwithstanding, following a conversation with Richard
Kogler, a Waste Management vice president, the Bauermeisters
became dissatisfied with the amount of income accruing to
Roots and McReynolds. According to Fred Bauermeister,
Kogler indicated that he thought the fees received by
McReynolds and Roots were excessive. Kogler denies having
such a conversation with Fred Bauermeister. On January 23,
1992, the Bauermeisters filed their suit in equity seeking rescis-
sion of only the assignment and allocation agreement and resti-
tution of the gate fee income paid Roots and McReynolds. The
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district court upheld the assignment and allocation agreement in
all respects except as to McReynolds’ contingency fee.

The trial court concluded that McReynolds and Katz failed to
fully disclose to the Bauermeisters the extent of the conflict of
interest created by Katz’ joining the Croker Huck law firm and
that Katz, while representing the joint venture, advised the
Bauermeisters in an individual capacity that it was in their best
interests to sign the agreements. In addition, the court con-
cluded that McReynolds’ potential fee of $4 million was uncon-
scionable and that the $900,000 fee already realized was clearly
excessive.

Under the authority of the court to determine the reasonable-
ness of attorney fees, the trial court allowed McReynolds to
keep the royalty payments already received, but cut off all fur-
ther payments to him by rescinding that part of the assignment
and allocation agreement which provided for McReynolds’ fee.
Finding rescission inappropriate as to the remainder of the
agreement, the court reformed the agreement as to the
Bauermeisters and Roots, splitting evenly the $1 gate fee.

ASSIGNMENTS OF ERROR

McReynolds assigns that the district court erred in finding
(1) that his attorney fees were clearly excessive and reforming
the contract to reduce these fees and (2) that the Bauermeisters
had standing or a right to contest McReynolds’ attorney fees
and that the claims of excessive fee were not barred by the
statute of limitations for professional malpractice or by laches.

The Bauermeisters cross-appeal and assign that the trial
court erred in (1) affirming and enforcing the assignment and
allocation agreement as to Roots and Resource Recycling, (2)
awarding McReynolds a fee in excess of $800,000 by allowing
him to retain that portion of the gate fee already received, and
(3) not assessing costs of the action in favor of the
Bauermeisters.

STANDARD OF REVIEW
In an appeal of an equitable action, an appellate court tries-
factual questions de novo on the record and reaches a conclu-
sion independent of the findings of the trial court, provided,
where credible evidence is in conflict on a material issue of fact,
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the appellate court considers and may give weight to the fact
that the trial judge heard and observed the witnesses and
accepted one version of the facts rather than another. Midlands
Rental & Mach. v. Christensen Ltd., 252 Neb. 806, 566 N.W.2d
115 (1997); Hanigan v. Trumble, 252 Neb. 376, 562 N.W.2d
526 (1997).

ANALYSIS

STANDING

McReynolds first contends that the Bauermeisters do not
have standing to assert their claims. McReynolds argues that
only the client, Resource Recycling, has a right to contest the
reasonableness of his fee and that because the Bauermeisters
were never his clients individually, they are without standing in
this matter.

However, this argument does not properly characterize the
Bauermeisters’ cause of action. The Bauermeisters have, in
essence, pled and- attempted to prove at trial that they were
duped by McReynolds, Katz, and Roots into signing the
November 30, 1988, assignment and allocation agreement due
to fraud, undue influence, misrepresentation, and business coer-
cion. The Bauermeisters’ cause of action is predicated not on a
right appurtenant to the joint venture, but on a right due all par-
ties to the assignment and allocation agreement: that their
assent was validly obtained. Thus, McReynolds’ standing argu-
ment is without merit.

STATUTE OF LIMITATIONS

McReynolds argues that all of the Bauermeisters’ claims,
including the claim of excessive fees, are based on his alleged
professional misconduct or lack of fidelity arising out of an
attorney-client relationship. As such, because the Bauermeisters’
malpractice cause of action arose more than 2 years before suit
was filed, their cause of action is barred by Neb. Rev. Stat.
§8§ 25-208 and 25-222 (Reissue 1995).

McReynolds relies on Gravel v. Schmidt, 247 Neb. 404, 527
N.W.2d 199 (1995), wherein we held that although an attorney-
client relationship rests in contract, an attorney’s alleged pro-
fessional misconduct does not give rise to a breach of contract
action, but, rather, gives rise to a professional negligence action.
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In Gravel v. Schmidt, supra, the plaintiff, Tim Gravel, was
promised by William Tomek, an attorney representing Gravel’s
deceased father’s estate, that he would inherit somewhere
between $50,000 and $100,000 upon final settlement of the
estate. Relying on Tomek’s promise, Gravel entered into a con-
tract to purchase real property. Gravel eventually received
around $15,000 from the estate and subsequently defaulted on
the land purchase contract. Gravel sued, claiming that Tomek
had breached a contract between Gravel and Tomek when
Gravel inherited substantially less than what Tomek had
promised. Although we held that a contract cause of action such
as Gravel’s was really a professional negligence cause of action,
we expressly assumed without deciding the issue before us now.

A lawyer’s duty is to his or her client and does not extend
to third parties absent some facts which establish a duty. Id.;
Earth Science Labs. v. Adkins & Wondra, P.C., 246 Neb. 798,
523 N.W.2d 254 (1994). There was never. an attorney-client
relationship between McReynolds individually and the
Bauermeisters. McReynolds’ professional duty goes only to the
joint venture, Resource Recycling. In fact, McReynolds asserts
this very argument in claiming that the Bauermeisters do not
have standing to bring their claims. Further, we see no special
facts in this record that would allow us to conclude that
McReynolds individually owed a duty to the Bauermeisters sep-
arate and distinct from the duty he owed to Resource Recycling.
Thus, the Bauermeisters’ cause of action is not for professional
negligence, and McReynolds’ statute of limitations claim is
without merit.

EQUITABLE RESCISSION

In an equitable rescission action based on fraud, undue influ-
ence, misrepresentation, or business coercion, the proponent
bears the burden of proving each element by clear and convinc-
ing evidence. See, Schuelke v. Wilson, 250 Neb. 334, 549
N.W.2d 176 (1996); Goff v. Weeks, 246 Neb. 163, 517 N.-W.2d
387 (1994); McCubbin v. Buss, 180 Neb. 624, 144 N.W.2d 175
(1966). In its order, the trial court did not expressly state that it
utilized this heightened evidentiary standard. However, it is pre-
sumed in a bench trial that the judge was familiar with and



BAUERMEISTER v. MCREYNOLDS 567
Cite as 253 Neb. 554

applied the proper rules of law unless it clearly appears other-
wise. State v. Orduna, 250 Neb. 602, 550 N.W.2d 356 (1996).

In regard to the Bauermeisters’ claims against appellees
Roots and Resource Recycling, the trial court concluded that
the Bauermeisters had failed to prove fraud, either actual or
constructive, on Roots’ part, and that Roots was not guilty of
business coercion, nor did he exert undue influence on the
Bauermeisters. We agree. The evidence establishes that the
Bauermeisters, in executing the assignment and allocation
agreement, did not rely on Roots, but, instead, relied on Katz.
Roots and the Bauermeisters were unable and unwilling to pay
attorney fees on an hourly fee basis in August 1988. Moreover,
in the joint venture agreement, executed at a time when each
was individually represented by counsel, Roots and the
Bauermeisters agreed to split equally all profits from the oper-
ation of a landfill on the Bauermeister property. Thus, the triai
court correctly concluded that the assignment and allocation
agreement should be enforced as written in regard to Roots and
Resource Recycling.

We note that the Bauermeisters did not assign as error in their
cross-appeal the district court’s failure to rescind the assign-
ment and allocation agreement on the grounds of misconduct
with respect to McReynolds or Katz. Thus, this issue is not
before us.

Notwithstanding, the Bauermeisters argue that the assign-
ment and allocation agreement was a modification of the prior
fee agreement and that McReynolds therefore had an affirma-
tive duty to make a full and fair disclosure of all material facts
affecting the transaction at issue, and ensure that the transaction
in question was fair.

Whatever merit there may be to the Bauermeisters’ argument,
it nonetheless does not address the determinative issue, that
being the remedy requested by the Bauermeisters. The purpose
of rescission is to place the parties in a status quo, that is, return
the parties to their position which existed before the rescinded
contract. Kracl v. Loseke, 236 Neb. 290, 461 N.W.2d 67 (1990).
The trial court concluded that it was impossible for equity to
substantially restore the parties to the positions they held prior
to the execution of the assignment and allocation agreement.
We agree.
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The land at issue has been conveyed to Waste Management
for use as a landfill. No one wants this conveyance rescinded or
this use terminated. Further, the joint venture business opportu-
nity to bid for the Douglas County landfill is forever lost.
McReynolds relied on his share of the royalties to compensate
Katz and Huck for their services. The Bauermeisters have
entered into an agreement for the division of their income pur-
suant to the agreement. Roots has sold his share of Resource
Recycling in reliance on the agreement. Clearly, it would be
impossible to return these parties to a status quo.

Moreover, a party seeking rescission of a contract on the
grounds of fraud, misrepresentation, or business coercion must
do so promptly upon the discovery of the facts giving rise to the
right to rescind. See, McCubbin v. Buss, 180 Neb. 624, 144
N.W.2d 175 (1966); Mazanec v. Lincoln Bonding & Ins. Co.,
169 Neb. 629, 100 N.W.2d 881 (1960); Wegner v. West, 169
Neb. 546, 100 N.W.2d 542 (1960). The parties executed the
assignment and allocation agreement on November 30, 1988.
Robert Bauermeister testified that the Bauermeisters executed
the agreements because they felt as though they had a financial
gun to their head. Nonetheless, the Bauermeisters ratified their
actions on March 22, 1989, when they executed the purchase
agreement which expressly incorporated the assignment and
allocation agreement. It was not until nearly 3 years later, on
January 23, 1992, that the Bauermeisters filed their petition. At
that time, the Bauermeisters had received over $425,000 of
income from the operation of the landfill.

We conclude that the Bauermeisters’ 3-year delay, all the
time claiming a financial gun had been placed at their head, and
the acceptance of over $425,000 in benefits pursuant to the con-
tract, forecloses the Bauermeisters’ opportunity to claim that
their assent to the contract was invalid. “‘[One] who seeks
equity must do equity.’” Kracl v. Loseke, 236 Neb. at 304, 461
N.W.2d at 76. Plainly, the Bauermeisters have failed to do

equity.

ATTORNEY FEES
McReynolds next contends that the trial court erred when it
found that McReynolds had received a clearly excessive fee
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and, thereafter, reformed the contract to reduce that fee. The
trial court concluded that McReynolds’ fee was a contingency
fee and that by any standard, it was clearly excessive and totally
unconscionable. The trial court, pursuant to its inherent power
to regulate the bar and determine the reasonableness of a con-
tingent fee, cut off all royalty payments to McReynolds accru-
ing after February 28, 1994.

On de novo review, two issues are presented for our consid-
eration: whether the fee agreement was a permissible transac-
tion and, if so, whether the fee received was excessive.

McReynolds had initially characterized the August 5, 1988, fee
agreement as a contingent fee. However, at trial, McReynolds’
expert, Lawrence Raful, dean of the Creighton University
School of Law, offered a different view. Raful testified that the
fee agreement was not a contingent fee agreement, but, instead,
was a business association between the attorney and his client.
We agree.

A contract for contingent attorney fees is one which provides
that the lawyer shall receive a fee, usually a percentage of the
recovery, if and only if the plaintiff recovers from the defendant
in litigation or settlement. See Charles W. Wolfram, Modern
Legal Ethics § 9.4.1 (West 1986).

In the instant appeal, although recovery by McReynolds was
contingent on a successful result, recovery was not pursuant
to litigation or settlement of a disputed claim. Instead,
McReynolds’ fee has more characteristics of a business rela-
tionship between an attorney and a client than it does of a con-
tingency fee. Due to the fiduciary nature of the attorney-client
relationship and because of the very real risk that self-interest
will interfere with the lawyer’s exercise of judgment on behalf
of the client, a lawyer may enter into a business transaction with
a client only under limited conditions. People v. Bennett, 810
P.2d 661 (Colo. 1991). Those conditions are delineated in
Canon 5, DR 5-104(A), of the Code of Professional Responsi-
bility: “A lawyer shall not enter into a business transaction with
a client if they have differing interests therein and if the client
expects the lawyer to exercise his or her professional judgment
therein for the protection of the client, unless the client has con-
sented after full disclosure.”
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To establish a violation of DR 5-104(A), it is necessary to
show (1) that the attorney and the client had differing interests
in the transaction, (2) that the client expected the lawyer to
exercise his or her professional judgment for the protection of
the client, and (3) that the client consented to the transaction
without full disclosure. State ex rel. NSBA v. Thor, 237 Neb.
734, 467 N.W.2d 666 (1991).

Prof. William Hodes of Indiana University School of Law
testified on behalf of the Bauermeisters concerning the issue of
full disclosure. Professor Hodes concluded that McReynolds,
Katz, and Huck had failed to fully disclose to the Bauermeisters
the extent of the potential conflicts in regard to McReynolds’
representation of the joint venture and in regard to Katz’ joining
the Croker Huck law firm.

However, much of Professor Hodes’ analysis is predicated on
an assumption not supported by the record. Hodes assumes that
when the joint venture was formed in 1985, McReynolds repre-
sented both Roots and the Bauermeisters individually. This is
simply not accurate. When Roots and Robert and Fred
Bauermeister formed the joint venture, they were represented
by separate counsels. Katz represented the Bauermeisters, and
McReynolds represented Roots. Katz was not “of counsel” for
Croker Huck at this time. After the joint venture agreement was
signed, it was the joint venture, not the Bauermeisters or Roots
individually, that sought representation from Croker Huck.

A lawyer who represents a business entity owes his or her
allegiance to the entity, not to an individual shareholder. Canon
5, EC 5-18, of the Code of Professional Responsibility. Thus, at
the time the assignment and allocation agreement was executed,
McReynolds and Katz owed their allegiance to the joint venture
and its business entity, Resource Recycling.

McReynolds and Katz shared a common interest with the
joint venture, that being the siting of the landfill. If the joint
venture succeeded, then McReynolds and Katz would profit.
However, if the joint venture failed, then McReynolds and Katz
would get nothing. Moreover, McReynolds and Katz were pow-
erless to influence the contribution of waste into the landfill and
thus alter the proportion of royalty payments. The trial court
concluded that the assignment and allocation agreement gave
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McReynolds substantially more in fees than did the August 5,
1988, fee agreement. This conclusion is not supported by the
evidence. The assignment and allocation agreement provided the
identical compensation schedule with respect to McReynolds as
did the fee agreement.

At all times, McReynolds and Katz exercised their profes-
sional judgment for the protection of the joint venture. The most
obvious example of this is McReynolds’ refusal of Roots’ initial
“lean forward” compensation offer of $1 per ton. McReynolds
testified that Roots’ proposed fee was clearly excessive, based
on Roots’ annual tonnage estimate. After considering all the rel-
evant factors, McReynolds offered to provide services for what
turned out to be one-third of the amount proposed by Roots.

Furthermore, not only did the client, Resource Recycling,
consent to all transactions concerning the landfill after full dis-
closure of any interest on the part of the Croker Huck law firm,
but on appeal to this court, Resource Recycling argues that the
assignment and allocation agreement as written reflects the
intent of the parties at the time of execution.

The trial court found that although the evidence was in great
conflict, neither McReynolds nor Katz ever told the
Bauermeisters that they could get another attorney, discussed
the potential conflicts of interest that could arise once Katz
joined Croker Huck, or told Fred Bauermeister that Katz could
not represent him. Even giving deference to the fact that the
trial judge heard and observed the witnesses, we are unable to
reach the same conclusion as the trial court in our de novo
review of the record.

The testimony of McReynolds, Katz, and Roots unambigu-
ously asserts that Fred Bauermeister was apprised of the poten-
tial conflict of interest created by Katz’ joining the law firm,
was told he was free at any time to see another attorney, and was
specifically told that Katz could no longer represent him in an
individual capacity regarding joint venture matters. Although
Fred Bauermeister testified that he was not informed of the
potential conflict of interest, his testimony must be viewed in its
proper perspective.

At the time of trial, Fred Bauermeister had significant mem-
ory lapses and problems recalling details of crucial events.
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During cross-examination and in his depositions, Bauermeister
testified that he did not have a specific recollection of the
majority of the frequent meetings, telephone calls, and discus-
sions which occurred during this period in regard to the joint
venture. Much of the time, when questioned in detail,
Bauermeister would admit that he simply did not recall a par-
ticular event or conversation, not that the event or conversation
did not in fact occur.

Most telling is the fact that the record is silent as to any occa-
sion where the Bauermeisters sought advice from McReynolds
or Katz concerning their individual interests vis-a-vis the joint
venture or Roots. Furthermore, it was only after the seed of dis-
content was sown by Waste Management’s vice president
Kogler that Fred Bauermeister even began to question the fair-
ness of the assignment and allocation agreement.

Accordingly, we conclude that the fee agreement in this mat-
ter was a business relationship between an attorney and a client
wherein the interests of the attorney and the client did not dif-
fer, the client expected the attorney to exercise his professional
judgment for the client’s protection, and the client consented to
the transaction with full disclosure. Thus, the fee agreement
was not a prohibited transaction.

The remaining issue is whether McReynolds’ fee was clearly
excessive. Canon 2, DR 2-106, of the Code of Professional
Responsibility provides:

(A) A lawyer shall not enter into an agreement for,
charge, or collect an illegal or clearly excessive fee.

(B) A fee is clearly excessive when, after a review of
the facts, a lawyer of ordinary prudence would be left with
a definite and firm conviction that the fee is in excess of a
reasonable fee. Factors to be considered as guides in deter-
mining the reasonableness of a fee include the following:

(1) The time and labor required, the novelty and diffi-
culty of the questions involved, and the skill requisite to
perform the legal service properly.

(2) The likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude
other employment by the lawyer.
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(3) The fee customarily charged in the locality for sim-
ilar legal services.

(4) The amount involved and the results obtained.

(5) The time limitations imposed by the client or by the
circumstances.

(6) The nature and length of the professional relation-
ship with the client.

(7) The experience, reputation, and ability of the lawyer
or lawyers performing the services.

(8) Whether the fee is fixed or contingent.

See, also, Kirby v. Liska, 214 Neb. 356, 334 N.W.2d 179 (1983).

Our de novo review of the record compels the conclusion that
McReynolds’ fee was not clearly excessive. Never before had a
privatized . public landfill been sited in Nebraska. When
McReynolds agreed to Roots’ “lean forward” proposal, he
thought the joint venture had a 5- to 10-percent chance of suc-
cess. McReynolds initially estimated he would spend $100,000
in billable hours working on the landfill project. In fact,
$250,000 of Croker Huck time was spent in pursuit of the land-
fill contract. McReynolds testified that because of his commit-
ment to the joint venture project, he lost two large clients that
normally required a significant portion of his time.

Over the years, McReynolds and Huck had established a
close working relationship with members of the Douglas
County Board of County Commissioners and other governmen-
tal officials. There was no question that these relationships
greatly benefited the joint venture. Further, the only way that
the joint venture could possibly take advantage of these rela-
tionships was to convince McReynolds and Huck to provide
their services on a “lean forward” basis, as Roots and the
Bauermeisters were unwilling and unable to pay hourly attor-
ney fees which, in this case, eventually reached in excess of
$250,000. '

If Roots and the Bauermeisters were to benefit at all, they
needed to convince McReynolds to accept a great deal of risk in
exchange for a greater reward than his usual hourly fee. The
results obtained by McReynolds and Huck were excellent, and
the benefit to the client was extraordinary. By the time of trial,
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the joint venture profit, split evenly by the Bauermeisters and
Roots, had reached nearly $1.4 million; and this is without cap-
italizing on the recycling rights reserved.

We conclude, in light of all the facts; that McReynolds’ fee is
not one where a lawyer of ordinary prudence would be left with
a definite and firm conviction that the fee is in excess of a rea-
sonable fee. Therefore, we reverse that portion of the district
court order reforming the assignment and allocation agreement
in regard to the gate fee royalty payable to McReynolds and
hold that the November 30, 1988, assignment and allocation
agreement should be upheld as written in all respects.

CONCLUSION
For the foregoing reasons, we affirm the district court’s denial
of the Bauermeisters’ prayer for rescission of the assignment
and allocation agreement, and reverse that portion of the district
court order reforming the assignment and allocation agreement
in regard to the gate fee royalty payable to McReynolds. Thus,
we affirm in part, and in part reverse and remand with directions
to the trial court to enter judgment consistent with this opinion,
reinstating and upholding the November 30, 1988, assignment
and allocation agreement as written with respect to all parties.
Having so held, we need not address the Bauermeisters’ remain-
ing assigned error concerning costs.
AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.
WHITE, C.J., and WRIGHT, J., not participating.

NORWEST CORPORATION, A DELAWARE CORPORATION, ET AL.,
APPELLANTS, V. STATE OF NEBRASKA, DEPARTMENT OF
INSURANCE,

APPELLEE, AND NEBRASKA LAND TITLE ASSOCIATION,
INTERVENOR-APPELLEE.

571 N.W.2d 628

Filed December 19, 1997. No. $-96-108.

1. Administrative Law: Final Orders: Appeal and Error. A final order rendered by
adistrict court in a judicial review pursuant to the Administrative Procedure Act may
be reversed, vacated, or modified by an appellate court for errors appearing on the
record.
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2. Administrative Law: Judgments: Appeal and Error. On an appeal under the
Administrative Procedure Act, an appellate court reviews the judgment of the district
court for errors appearing on the record and will not substitute its factual findings for
those of the district court where competent evidence supports those findings.

3. Insurance. Under Neb. Rev. Stat. § 44-102 (Reissue 1993), the definition of insur-
ance contains the following elements: (1) the existence of a contract whereby, (2) for
a consideration, (3) one party (the insurer) promises to pay money or perform a valu-
able act for the benefit of the other party (the insured), (4) upon the happening of a
stated hazard or peril that results in a loss to the insured.

4. Contracts: Time. Instruments made in reference to and as part of the same transac-
tion are to be considered and construed together, and the fact that the instruments
were made or dated at different times is not significant if they are related to and were
part of the transaction.

Appeal from the District Court for Lancaster County: PAUL
D. MERRIT, Jr., Judge. Affirmed.

Linda W. Rohman, of Erickson & Sederstrom, P.C., for
appellants.

Don Stenberg, Attorney General, and Timothy J. Texel for
appellee.

William M. Lamson, Jr., Michael J. Dugan, and Michael
S. Degan, of Kennedy, Holland, DelLacy & Svoboda, for
intervenor-appellee.

Robert J. Hallstrom, of Brandt, Horan, Hallstrom &
Sedlacek, for amicus curiae Nebraska Bankers Association, Inc.

WHiTE, C.J., CAPORALE, WRIGHT, GERRARD, STEPHAN, and
McCoORMACK, JJ., and FAHRNBRUCH, J., Retired.

MCcCoRMACK, J.

This case involves a determination of whether certain con-
tractual undertakings by Norwest Mortgage, Inc. (NMI);
American Land Title Company, Inc., doing business as ATI Title
Company (ATI); and Norwest Corporation (Norwest) (collec-
tively referred to as “appellants”) relating to the status of mort-
gages securing residential mortgage loans originated by NMI
and sold to secondary market purchasers such as the Federal
Home Loan Mortgage Corporation (“Freddie Mac”) are insur-
ance contracts and therefore subject to regulation under
Nebraska law. The Nebraska Department of Insurance
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(Department), upon a hearing, issued a cease and desist order,
finding that appellants were engaged in the unauthorized busi-
ness of insurance by marketing and selling a program called
Title Option Plus (TOP) to mortgage loan applicants. The
Nebraska Land Title Association entered this matter before the
Department as intervenor. The district court for Lancaster
County, Nebraska, concluded that TOP constitutes insurance as
defined in Neb. Rev. Stat. § 44-102 (Reissue 1993) and title
insurance as defined in Neb. Rev. Stat. § 44-201(15) (Reissue
1993) and that there was sufficient evidence in the record to
support the Department’s finding that TOP was designed to
evade the insurance laws and was marketed in a misleading
fashion. The district court ordered appellants to replace, at no
cost to the borrowers, all title condition reports for properties
located in Nebraska issued subsequent to June 1, 1995, with
lender’s title policies, each policy to be effective the date of the
title condition report it replaces. Appellants timely appealed.
We granted the Department’s and the Nebraska Land Title
Association’s petitions to bypass and transferred the case to our
docket. We now affirm.

BACKGROUND

Appellants are three corporate entities. Norwest, a Delaware
corporation, is a bank holding company with its principal place
of business in Minneapolis, Minnesota. NMI is a wholly owned
subsidiary of Norwest engaged in banking activities and is a
California corporation with its principal place of business in
Des Moines, Iowa. ATI is a wholly owned subsidiary of NMI
engaged in the business of performing title searches on real
property and is a Nebraska corporation with its principal place
of business in Omaha, Nebraska. This dispute arises primarily
from the sale of TOP by NMI to Nebraska mortgage borrowers.
The TOP program is embodied in three interrelated contrac-
tual agreements as described by the order of the Lancaster

County District Court dated January 4, 1996:
The first contract, the Master Agreement, is a “warranty”
by NMI to Freddie Mac that those mortgages NMI sells to
Freddie Mac are secured by a first lien. NMI’s contractual
undertakings under the Master Agreement protect Freddie
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Mac against any title claims or problems, including non-
record risks, that may affect Freddie Mac’s interest in the
loans it has purchased. If a defect appears and cannot be
cured, NMI agrees to repurchase the loan, if the claim can-
not be otherwise resolved. (It is noted that NMI only war-
rants the title and priority of a lien, when the title search
and title report is performed by ATL.[)]

The second contract is a title condition report prepared
by ATI and furnished to NMI to verify that, as a matter of
public record, NMI's mortgage is secured by a first lien.
ATT remains liable to NMI for any on-record defects that
are missed in the title search, while NMI assumes the risk
of off-record defects.

The third contractual arrangement is the Guarantee
Agreement from Norwest to Freddie Mac under which
Norwest guarantees NMI’s title-related obligations to
Freddie Mac. Freddie Mac normally requires that the
seller’s warranty (in this case, NMI’s) of the first-lien sta-
tus be backed up by a third-party title insurance policy.
Under the Guarantee Agreement between Norwest and
Freddie Mac, however, Norwest takes the place of a third-
party title insurance company and backs up the warranty
agreement between NMI and Freddie Mac. NMI’s war-
ranty standing alone was not sufficient to relieve NMI of
Freddie Mac’s traditional requirement that the seller of the
mortgage obtain a lender’s title insurance. Thus, absent the
guarantee from Norwest, NMI’s warranty in regard to TOP
would not satisfy Freddie Mac’s requirement of a third-
party title insurance policy.

Appellants did not attempt to obtain the approval of the
Department for marketing TOP. One of appellants’ goals was to
implement TOP so that it would be “grandfathered” if in fact
there was future adverse legislation.

In 1994, NMI began soliciting TOP as an alternative to title
insurance. TOP was sold to borrowers by and through NMI loan
officers. The TOP program works essentially as follows: When
a prospective borrower comes to an NMI branch office to obtain
a mortgage loan, the borrower is given the option of purchasing
TOP to satisfy a lender’s title insurance requirement, rather than
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purchasing the lender’s title insurance policy. NMI sets aside a
reserve for losses of 2 percent of the amount expected under the
TOP program based on data compiled by title insurance com-
panies. NMI pays ATI the entire fee paid by the borrower, and
no part of the fee is applied to the reserve fund. NMI and ATI,
however, held a contest among NMI loan officers to sell TOP,
which awarded the winner of the contest a trip from a selection
of various places. After the borrower pays the TOP premium,
ATI completes a title search on the property for which the bor-
rower is obtaining a mortgage and issues a preliminary title
report indicating the search results. ATI then issues a final title
condition certificate at closing reflecting that NMI has first-lien
status. Norwest, through its subsidiary NMI, then packages and
sells these mortgages with TOP protection to Freddie Mac.
Before it will purchase any mortgages from lenders, Freddie
Mac requires either (1) a fully paid mortgage title insurance
policy or (2) an attorney’s title opinion or certificate. In
February 1994, however, NMI reached an agreement with
Freddie Mac (the master agreement) that Freddie Mac would
purchase mortgages with TOP protection instead of the tradi-
tionally required lender’s title insurance policy or attorney’s
title opinion. Pursuant to the terms of the master agreement,
NMI agrees to defend any and all claims against a title securing
a TOP-backed mortgage sold to Freddie Mac and further agrees
to take all necessary steps to secure title. If the claim or defect
cannot be remedied, NMI agrees to repurchase the loan. The
master agreement between NMI and Freddie Mac requires NMI
to hold Freddie Mac harmless from any and all claims against
the title to underlying property. Under the guarantee agreement
between Norwest and Freddie Mac, Norwest takes the place of
a third-party title insurance company and backs the warranty
agreement between NMI and Freddie Mac. Absent the guaran-
tee from Norwest, NMI’s warranty regarding TOP would not
satisfy Freddie Mac’s third-party title insurance requirement.
On August 26, 1994, the Department issued to appellants an
order to cease and desist, along with an order to show cause and
notice of hearing. The order was entered because of information
the Department received indicating that appellants were
engaged in the unauthorized business of insurance and in an
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unfair insurance trade practice regarding the solicitation of
TOP. The Department concluded that TOP constituted the “sub-
stantive equivalent” of title insurance within the meaning of
Neb. Rev. Stat. § 44-1942 (Reissue 1993). The Department also
found that TOP was created to evade Nebraska insurance laws.

Appellants filed an application for stay with the Department
pending judicial review. The Department denied this motion.
Appellants then filed a petition for review in the district court
for Lancaster County, alleging that TOP is not insurance and
was not created to evade Nebraska insurance laws. Appellants
also filed a motion for stay in district court. The district court
granted the motion on the condition that a bond be filed by the
presidents of Norwest, NMI, and ATI.

The district court concluded that TOP constitutes an attempt
by appellants to evade Nebraska insurance laws. The district
court concluded, based upon the record created before the
Department, that TOP constitutes insurance within the meaning
of § 44-102, that appellants are not licensed to transact the busi-
ness of insurance, and that appellants are therefore engaged in
the unauthorized business of insurance. The district court also
found that the manner in which TOP was marketed and sold to
consumers was misleading. From the decision of the district
court, appellants timely appeal.

ASSIGNMENTS OF ERROR

Summarized and restated, appellants assign as error the dis-
trict court’s determination that (1) the opinion rendered by the
Department should be given deference and a presumption of
validity, (2) TOP was insurance as defined in Nebraska statutes,
(3) TOP was designed to evade insurance laws and was mar-
keted in a misleading fashion, (4) the district court had jurisdic-
tion to regulate these activities, (5) the warranty given to Freddie
Mac by NMI was insurance rather than a sales warranty, (6)
TOP involves a transfer of risk, (7) the fee paid to ATI for title
condition reports was an insurance premium, and (8) the three
contractual undertakings constituted one, not three, agreements.

STANDARD OF REVIEW
A final order rendered by a district court in a judicial review
pursuant to the Administrative Procedure Act may be reversed,
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vacated, or modified by an appellate court for errors appearing
on the record. McGuire v. Department of Motor Vehicles, ante
p. 92, 568 N.W.2d 471 (1997); Piska v. Nebraska Dept. of Soc.
Servs., 252 Neb. 589, 567 N.W.2d 544 (1997); Loup City Pub.
Sch. v. Nebraska Dept. of Rev., 252 Neb. 387, 562 N.W.2d 551
(1997); Kolesnick v. Omaha Pub. Sch. Dist., 251 Neb. 575, 558
N.W.2d 807 (1997); Val-Pak Of Omaha v. Department of
Revenue, 249 Neb. 776, 545 N.W.2d 447 (1996).

On an appeal under the Administrative Procedure Act, an
appellate court reviews the judgment of the district court for
errors appearing on the record and will not substitute its factual
findings for those of the district court where competent evi-
dence supports those findings. Spencer v. Omaha Pub. Sch.
Dist., 252 Neb. 750, 566 N.W.2d 757 (1997); IBP, inc. v. Sands,
252 Neb. 573, 563 N.W.2d 353 (1997); Metropolitan Utilities
Dist. v. Balka, 252 Neb. 172, 560 N.W.2d 795 (1997); Inner
Harbour Hospitals v. State, 251 Neb. 793, 559 N.W.2d 487
(1997).

ANALYSIS
The issue in this case is whether any of the three contractual
undertakings involved in TOP constitutes a contract of insur-
ance pursuant to § 44-102.

JURISDICTION

The threshold inquiry is whether the Department had juris-
diction to regulate the activities involved in the instant case.
Appellants argue that the Department lacked jurisdiction
because neither the master agreement nor the guarantee agree-
ment was executed in Nebraska. The appellants claim that only
those acts defined in Neb. Rev. Stat. § 44-2002(2) (Reissue
1993) performed in the State of Nebraska via mail and taking
effect in Nebraska are deemed to constitute the transaction of
insurance business in Nebraska. Appellants further argue that
Nebraska’s only connection with the TOP program is the
records search performed by ATI in preparation of title reports
for NMI. Therefore, appellants claim, because the contract
between NMI and Freddie Mac does not concern Nebraska,
such activity is beyond the regulation and control of the
Department. We disagree.
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Neb. Rev. Stat. § 44-101.01 (Reissue 1993) provides: “The
Department of Insurance shall have general supervision, con-
trol, and regulation of insurance companies, associations, and
societies and the business of insurance in Nebraska . . . .”
Section 44-102 defines insurance as

a contract whereby one party, called the insurer, for a con-
sideration, undertakes to pay money or its equivalent or to
do an act valuable to another party, called the insured, or
to his or her beneficiary, upon the happening of the hazard
or peril insured against whereby the party insured or his or
her beneficiary suffers loss or injury.

In addition, Neb. Rev. Stat. § 44-2004 (Reissue 1993) speci-
fies when personal jurisdiction attaches to any insurer:

Any act of transacting an insurance business as set forth
in section 44-2002 by any unauthorized insurer shall con-
stitute sufficient contact with this state for the exercise of
personal jurisdiction over such insurer in any action, suit,
or proceeding in any court by the Director of Insurance or
by the state or in any proceeding before the director and
which arises out of transacting an insurance business in
this state by such insurer.

Section 44-2002(2) provides:

Any of the following acts in this state effected by mail or
otherwise by or on behalf of an unauthorized insurer shall
constitute the transaction of an insurance business in this
state. The venue of an act committed by mail shall be at
the point where the matter transmitted by mail is delivered
and takes effect. For purposes of this section, unless the
context otherwise requires, insurer shall include all corpo-
rations, associations, partnerships, and individuals
engaged as principals in the business of insurance and
shall also include interinsurance exchanges and mutual
benefit societies:

(a) The making of or proposing to make, as an insurer,
an insurance contract;

(b) The making of or proposing to make, as guarantor
or surety, any contract of guaranty or suretyship as a voca-
tion and not merely incidental to any other legitimate busi-
ness or activity of the guarantor or surety;
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(c) The taking or receiving of any application for
insurance;

(d) The receiving or collection of any premium, com-
mission, membership fees, assessments, dues, or other
consideration for any insurance or any part thereof;

(e) The issuance or delivery of contracts of insurance to
residents of this state or to persons authorized to do busi-
ness in this state;

(f) Directly or indirectly acting as an agent for or other-
wise representing or aiding on behalf of another any per-
son or insurer in the solicitation, negotiation, procurement,
or effectuation of insurance or renewals thereof or in the
dissemination of information as to coverage or rates, or
forwarding of applications, or delivery of policies or con-
tracts, or inspection of risks, a fixing of rates or investiga-
tion or adjustment of claims or losses or in the transaction
of matters subsequent to effectuation of the contract and
arising out of it, or in any other manner representing or
assisting a person or insurer in the transaction of insurance
with respect to subjects of insurance resident, located, or
to be performed in this state. This subsection shall not
operate to prohibit full-time salaried employees of a cor-
porate insured from acting in the capacity of an insurance
manager or buyer in placing insurance in behalf of such
employer;

(g) The transaction of any kind of insurance business
specifically recognized as transacting an insurance busi-
ness within the meaning of the statutes relating to insur-
ance; or

(h) The transacting or proposing to transact any insur-
ance business in substance equivalent to any of the provi-
sions of subdivisions (a) through (g) of this subsection in
a manner designed to evade the provisions of the statutes.

An administrative agency has the power specifically con-
ferred by statute to enforce laws, Ventura v. State, 246 Neb. 116,
517 N.W.2d 368 (1994); therefore, subject matter jurisdiction
can properly be asserted when the action of a defendant in a
forum state is specifically regulated by statute. For reasons
more fully set out below, we determine that TOP is regulated by
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statute as insurance or in substance equivalent to insurance.
Therefore, appellants have engaged in activities which create
jurisdiction over them in Nebraska, and the Department prop-
erly asserted jurisdiction in the instant case.

PRESUMPTION OF VALIDITY OF DEPARTMENT OPINION

Appellants next assert that the district court erred in giving
the Department’s opinion a presumption of validity and there-
fore failed to apply the appropriate standard of review. This
argument is without merit. Pursuant to Neb. Rev. Stat.
§ 84-917(5) (Reissue 1994), the district court’s review of the
decision of the Department is de novo on the record. Appellants
cite Slack Nsg. Home v. Department of Soc. Servs., 247 Neb.
452, 528 N.W.2d 285 (1995), for the proposition that an admin-
istrative determination of a question of law is not entitled to a
presumption of correctness or validity. In Dillard Dept. Stores
v. Polinsky, 247 Neb. 821, 530 N.W.2d 637 (1995), however, we
recognized that the de novo standard of review which must be
applied by the district court when reviewing administrative
agency decisions is not inconsistent with the proposition that a
rebuttable presumption of validity attaches to the actions of
administrative agencies. Therefore, the district court did not err
in according a presumption of validity to the Department’s
determination.

INSURANCE

We now turn to the pivotal issue in the present case: whether
TOP constitutes insurance or the substantive equivalent of
insurance. Under § 44-102, the definition of insurance contains
the following elements: (1) the existence of a contract whereby,
(2) for a consideration, (3) one party (the insurer) promises to
pay money or perform a valuable act for the benefit of the other
party (the insured), (4) upon the happening of a stated hazard or
peril that results in a loss to the insured. See Safeco Ins. Co. of
America v. Husker Aviation, Inc., 211 Neb. 21,317 N.W.2d 745
(1982). Appellants contend that TOP is not insurance or its sub-
stantive equivalent because it is a sales warranty, no transfer of
risk is involved, no premium is paid, and it consists of three sep-
arate and distinct contractual undertakings. We disagree.
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To make a determination on this issue, we must first look to
appellants’ contention that TOP constitutes three separate and
distinct agreements, not one contractual agreement. This con-
tention is without merit. Appellants concede that the three con-
tractual undertakings at issue “are collectively called the Title
Option Plus (‘TOP’) program,” brief for appellants at 2, but
argue that none of these agreements individually satisfies the
statutory definition of insurance when viewed alone. This court
has held that instruments made in reference to and as part of the
same transaction are to be considered and construed together,
and the fact that the instruments were made or dated at different
times is not significant if they are related to and were part of the
transaction. Solar Motors v. First Nat. Bank of Chadron, 249
Neb. 758, 545 N.W.2d 714 (1996); Lee Sapp Leasing v.
Catholic Archbishop of Omaha, 248 Neb. 829, 540 N.W.2d 101
(1995); Baker’s Supermarkets v. Feldman, 243 Neb. 684, 502
N.W.2d 428 (1993). In the instant case, each of the contracts for
TOP contemplates the others. The district court stated:

TOP is an integrated concept comprised of several indi-
vidual transactions. TOP is effectuated when a borrower,
applying for a property loan, elects TOP rather than tradi-
tional title insurance policies. When the borrower elects
TOP, ATI conducts the title search and NMI provides a
warranty to Freddie Mac. NMI’s warranty to Freddie Mac
is contingent on ATI performing the title search.
Additionally, Freddie Mac requires that the warranty be
backed up by a guarantee from Norwest; however,
Norwest’s guarantee is given only when the borrower
elects TOP. As such, the entire TOP concept is comprised
of the three transactions. If one of the transactions was
omitted, the TOP concept would virtually be nonexistent.
Therefore, each of the three agreements is part of the same
transaction, and they must be construed together as one con-
tractual undertaking. Thus, TOP meets the first requirement of
§ 44-102 requiring the existence of a contract.

The next element required for a determination as to whether
TOP is insurance is consideration. Appellants contend that the
fee paid to ATI for title condition reports does not constitute an
insurance premium. We disagree. When a mortgage borrower
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elects to purchase TOP to satisfy the lender’s title insurance
requirement, the borrower pays the TOP fee. TOP is a for-profit
concern. An interoffice memorandum from NMI’s executive
vice president in charge of TOP to all branch managers indi-
cates the profitability of TOP: “[NMI branches] will also
increase revenue by the soft dollars that you receive by selling
TOP!” While appellants state that NMI and Norwest receive no
part of the consideration paid to ATI, we note that NMI and ATI
are both wholly owned subsidiaries of Norwest. Therefore,
funds may flow between all three entities. Further, unlike the
fee for an attorney’s title opinion, the TOP fee is not a flat rate,
but, rather, varies with the amount of the loan. The charge made
for the product produced by ATI, therefore, is much more akin
to the charge for title insurance, which is based on the value of
the property being insured, than to the charge for a simple title
or lien search, which is a flat fee. Based on the foregoing, we
conclude that the district court’s determination that the TOP fee
constituted an insurance premium was supported by competent
evidence.

The third element required for a finding of insurance is a
promise by one party to perform a valuable act for the benefit
of the other party. This requirement is met when NMI, in the
master agreement, promises to protect Freddie Mac against title
claims or problems that may affect Freddie Mac’s interest in the
loans it has purchased. This requirement is also met when
Norwest guarantees NMI’s obligations to Freddie Mac.

The final element required for a determination of whether
TOP is insurance is the requirement that the above promise by
one party to another occurs upon the happening of a stated haz-
ard or peril which results in a loss to the insured. This require-
ment has also been met. Here, both NMI's and Norwest’s
promises occur in the event that it is discovered that the loans
sold by NMI to Freddie Mac do not have first-lien status or are
subject to a third-party claim. This discovery could result in a
loss to Freddie Mac when it tries to collect on the obligation. By
promising to protect Freddie Mac from such an event, Norwest
and NMI act as insurers against Freddie Mac’s loss if a loan
does not have first-lien status. The district court stated:

TOP operates in the same fashion as title insurance in
that it provides protection for all risks, including off-
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record risks. As the TOP literature makes clear, TOP was
designed to provide the same level of protection as loan
title insurance. It is helpful to note that under a traditional
lender’s title insurance policy, an assignment of the policy
to a secondary mortgage market is anticipated as part of
the original mortgage transaction; thus, the assignee (in
this case, Freddie Mac) would be described from the out-
set of the transaction so that the policy would remain
effective to the benefit of the assignee. BAXTER DUNAWAY,
THE LAw OF DISTRESSED REAL ESTATE § 27B.02 (1992). In
TOP, the risks and perils insured against for the benefit of
Freddie Mac are the same as those insured against if
Freddie Mac was the assignee in a traditional lender’s title
insurance policy. As such, the function of TOP and a
lender’s title insurance policy is to provide title protection
to secondary market purchasers.

We now turn to appellants’ contention that TOP does not con-
stitute insurance because there is no transfer of risk. This con-
tention is without merit. We first note that Nebraska law does
not define insurance in terms of transfer of risk. In the area of
risk, however, businesses can self-insure themselves against
certain risks they would have otherwise insured against with a
third-party insurer. In United States v. Newton Livestock
Auction Market, Inc., 336 F.2d 673, 676 (10th Cir. 1964), the
Tenth Circuit stated that self-insurance is defined as “the
assumption of risk of his own loss by one having an insurable
interest.” The present case does not involve self-insurance. The
district court found that when NMI owns the mortgage, it bears
the risk. When NMI sells the mortgage to Freddie Mac, how-
ever, it no longer owns the mortgage and does not have an
insurable interest. Therefore, Freddie Mac, the owner of the
mortgage, bears the risk. We find this reasoning to be persua-
sive. For appellants’ actions to be considered self-insurance,
NMI would have to retain an insurable interest in the mortgages
sold to Freddie Mac. Instead, Freddie Mac assumes the risk
once it purchases the mortgages and looks to NMI and Norwest
only to indemnify it from such a risk. Further, the primary obli-
gation in the present case is the promissory note for the mort-
gage given by the borrower to NMI. The borrower is thus the
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primary obligor. When NMI sells the loan with TOP protection
to Freddie Mac, however, NMI now assumes the risk of loss. In
deposition testimony, NMI stated that it was Norwest’s “policy”
not to go against the borrower in the event of a problem with a
lien. The problem with this “policy” of Norwest’s is that the
borrower who paid the premium or charge is not contractually
protected. Norwest’s “policy” could change, and the borrower
would have no recourse or protection against the change in
“policy.”

Next we turn to appellants’ contention that TOP is not insur-
ance but merely a warranty given to Freddie Mac. We do not
agree. In Ollendorf Watch Co. v. Pink, 279 N.Y. 32, 17 N.E.2d
676 (1938), the court illustrated the distinction between a war-
ranty and insurance. In that case, the court found that a certifi-
cate issued by a watch manufacturer which agreed to replace a
watch if lost or stolen within 1 year from the date of insurance
constituted insurance, even though no consideration in addition
to the purchase price was paid. The court stated that this certifi-
cate went beyond mere warranty because it protected against
hazards which had nothing to do with the make or quality of the
watch.

The distinction between a warranty and an insurance policy
was also discussed in Rayos v. Chrysler Credit Corp., 683
S.W.2d 546 (Tex. App. 1985). In that case, the court held that “a
warranty is issued to provide protection against defects and fail-
ures in a product, whereas an insurance policy is issued to pro-
vide reimbursement or indemnity based on an accident or
occurrence unrelated to any defect or failure in the product.” Id.
at 548. In the present case, however, appellants provide no
authority that a lien constitutes a product. The case law, to the
contrary, indicates that a mortgage given on land to secure the
payment of a debt is held to be a lien and nothing more. See R.
L. Sweet Lumber Company v. E. L. Lane, Inc., 513 S.W.2d 365
(Mo. 1974). Even assuming that a mortgage is a product, the
product in the instant case is a first-lien mortgage of record.
Under the Rayos and Ollendorf Watch Co. holdings, NMI can
warrant the first-lien mortgage only to the extent of an adverse
claim because of a negligently prepared title search. In indem-



588 253 NEBRASKA REPORTS

nifying Freddie Mac from unrecorded risks, NMI goes beyond
a simple warranty on the product and in fact provides insurance.
Further support for the proposition that TOP is insurance is
found in Tess v. Lawyers Title Ins. Corp., 251 Neb. 501, 557
N.W.2d 696 (1997), wherein this court defined title insurance.
In Tess, we stated that “title insurance is a contract for indem-
nity under which the insurer is obligated to indemnify the
insured against losses sustained in the event that a specific con-
tingency, e.g., the discovery of a lien or encumbrance affecting
title, occurs.” Id. at 511, 557 N.W.2d at 703. In the present case,
before NMI sells mortgages to Freddie Mac, a title search is
conducted by ATI. When a TOP mortgage is sold to Freddie
Mac, the record prepared by ATI indicates that Freddie Mac has
first-lien position. If it is determined at a later date that there
was an unrecorded title problem unable to be uncovered by the
title search, appellants agree to defend Freddie Mac’s title or
buy the mortgage back. Because appellants are obligated to
indemnify the insured against losses sustained in the event that
a specific contingency occurs (an off-record claim), this agree-
ment clearly constitutes indemnification of Freddie Mac.
Appellants argue that the scope of the title search performed by
ATI has nothing to do with the nature of the title sold by NMIL.
Under this analysis, however, Freddie Mac would not have
required that the mortgages have first-lien position and would
not have required Norwest to guarantee NMI’s performance.
Finally, appellants urge us to follow the ruling by the Virginia
State Corporation Commission and its bureau of insurance in
Commonwealth of Virginia ex rel. State Corporation Commis-
sion v. Norwest Corporation, Norwest Mortgage, Inc. and
American Land Title Company, Inc., case No. INS950079 (Oct.
28, 1996). We do not find this ruling persuasive. In that case, the
commission found that TOP is not insurance. The commission,
however, noted that there is no definition of insurance in
Virginia. In Nebraska, there is a definition of insurance in
§ 44-102, which is set out in the “Jurisdiction” subsection
above. The commission itself noted that Nebraska statutes
define insurance to include the “equivalent” of specified activi-
ties that could cause TOP to be considered insurance and stated
that Virginia has no comparable statutes. Because § 44-2002(2)
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does provide for the transacting of the substantive equivalent of
insurance, we conclude that because TOP looks like insurance
and is sold like insurance, it is insurance.

This court is aware of the recent decision of the Virginia
Supreme Court in the case Lawyers Title Insurance
Corporation v. Norwest Corporation, et al., No. 970385, 1997
WL 688667 (Va. Oct. 31, 1997). In this case, the Virginia
Supreme Court affirmed the 1996 final order and opinion of the
state corporation commission and its bureau of insurance
which, in turn, reversed the findings of the hearing examiner,
who found that the sale of TOP was transacting the business of
title insurance in the commonwealth without first obtaining a
license from the commission. The Virginia decision is distin-
guishable, however, from the decision we announce today in
several respects. -

First, the Virginia Supreme Court decision was not based on
a de novo review, as was our decision. The standard of review
in the Virginia case was that the commission’s final order and
opinion were presumed to be just, reasonable, and correct.

Second, the Virginia Supreme Court reached a 4-3 decision,
focusing on the time when the TOP transaction occurs between
the borrower (NMI customer) and the lender (NMI) and not on
the time when the lender sells the loan to the secondary market
such as Freddie Mac. The majority of the court reasoned that
when NMI lends its money it assumes the risk that its lien is not
first in priority and retains the risk, as opposed to transferring
the risk to a title company. The three-judge dissent, however,
said that the majority looks merely at the facade of Norwest’s
TOP program without considering its substance. The dissent
asked the question, If there is no transfer of risk, what is the
borrower getting for his premium? The dissent further states
that the oral representations made by NMI employees to induce
buyers to purchase TOP are sufficient to provide the terms of an
oral contract, that these oral contracts were sufficient to indicate
NMI had orally agreed to the shifting of some of the risk
assumed by the borrower in the execution of the deed of trust,
and that the oral contracts were contracts of insurance.

However, we do not find this shifting of risk analysis persua-
sive for two reasons: (1) Nebraska law does not define insur-
ance in terms of transfer of risk and (2) as set out above, we find
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that at the time NMI sells a mortgage to Freddie Mac, NMI no
longer has an insurable interest after the sale, and that the owner
of the mortgage, Freddie Mac, bears the risk. The three dissent-
ing judges in the Virginia case stated that although the ultimate
risk of a title defect remains with the borrower under the deed
of trust, considering the substance of NMI’'s undertaking, its
obligation to defend the title claim shifts a part of a TOP bor-
rower’s risk to NMI in return for the borrower’s payment of the
TOP fee.

Third, the Virginia Supreme Court majority found that TOP
is a warranty, citing Ollendorff Watch Co. v. Pink, 279 N.Y. 32,
17 N.E.2d 676 (1938), because the representation by NMI that
its loan is secured by a first mortgage represents the character
and quality of the loan (product), and it is the status that is being
warranted. We disagree and, in our opinion, find that in indem-
nifying Freddie Mac from unrecorded risk, NMI goes beyond a
simple warranty on the product and in fact provides insurance.
As pointed out in the three-judge dissent in the Virginia case,
the warranty runs from NMI to the secondary market purchasers
such as Freddie Mac and does not relate to the borrower, whose
rights against NMI are created in the TOP agreement.

Finally, while Lawyers Title Insurance Corporation, supra,
does not address the issue, we noted that in Commonwealth of
Virginia ex rel. State Corporation Commission v. Norwest
Corporation, Norwest Mortgage, Inc. and American Land Title
Company, Inc., case No. INS950079 (Oct. 28, 1996), there is no
statutory definition of insurance in Virginia. Nebraska’s statu-
tory definition of insurance, § 44-102, does not define insurance
in terms of transfer of risk, which is the linchpin of the major-
ity opinion of the Virginia Supreme Court.

CONCLUSION

Having found that TOP is insurance or the substantive equiv-
alent thereof, we find that the district court’s ruling that TOP
was marketed in a misleading manner to evade Nebraska insur-
ance laws is supported by competent evidence. The judgment of
the district court is therefore affirmed.

AFFIRMED.
CoNNoOLLY, J., not participating.
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Filed December 19, 1997. No. S-96-511.

Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply,
admissibility of evidence is controlled by the Nebraska Evidence Rules, not judicial
discretion, except in those instances under the Nebraska Evidence Rules when judi-
cial discretion is a factor involved in the admissibility of evidence.

Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed
for an abuse of discretion where the Nebraska rules of evidence commit the eviden-
tiary question at issue to the discretion of the trial court.

Trial: Evidence: Juries: Appeal and Error. In determining whether error in admit-
ting evidence was harmless, an appellate court bases its decision on the entire record
in determining whether the evidence materially influenced the jury in a verdict
adverse to the defendant.

Trial: Evidence: Proof. The state has the burden to prove beyond a reasonable doubt
that the admission of a statement was harmless.

Sentences: Appeal and Error. A sentence imposed within statutory limits will not
be disturbed on appeal absent an abuse of discretion by the trial court.

Sentences. An abuse of discretion takes place when the sentencing court’s reasons or
rulings are clearly untenable and unfairly deprive a litigant of a substantial right and
a just result.

Trial: Evidence: Appeal and Error. Erroncous admission of evidence is harmless
error and does not require reversal if the evidence erroneously admitted is cumula-
tive and other relevant evidence, properly admitted, or admitted without objection,
supports the finding by the trier of fact.

Miranda Rights. Statements made after Miranda rights are given are required to be
made voluntarily.

Confessions: Proof. The state has the burden to establish that a defendant’s state-
ment was voluntary and not coerced.

Confessions: Appeal and Error. The determination of voluntariness of a defend-
ant’s statement is based upon an assessment of all of the circumstances and factors
surrounding the occurrence when the statement is made, and the determination made
by the trial court will not be disturbed on appeal unless clearly wrong.

Confessions: Minors. While an accused’s minority is a factor to consider when
determining the voluntariness of a confession, it is not determinative.

Petition for further review from the Nebraska Court of

Appeals, HANNON, MUES, and INBODY, Judges, on appeal thereto
from the District Court for Adams County, BERNARD SPRAGUE,
Judge. Judgment of Court of Appeals affirmed.

Arthur C. Toogood, Adams County Public Defender, for

appellant.
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Don Stenberg, Attorney General, and Kimberly A. Klein for
appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and McCORMACK, JJ.

MCcCORMACK, J.

The appellee, State of Nebraska, charged the appellant,
Freddy Giovanni Chojolan, with murder in the first degree and
use of a weapon to commit a felony. Pursuant to verdict,
Chojolan was found guilty of manslaughter and not guilty of the
weapons charge. The district court for Adams County, Nebraska,
thereafter sentenced him to 15 to 20 years in the custody of the
Department of Correctional Services. The Nebraska Court of
Appeals affirmed Chojolan’s conviction and sentence. State v.
Chojolan, 97 NCA No. 6, case No. A-96-511 (not designated for
permanent publication). Chojolan petitioned this court for fur-
ther review, which was granted. We affirm the judgment.

BACKGROUND

On February 17, 1995, 14-year-old Carol Alarcon was at
Chojolan’s house with several of their friends, including
Gerardo Soto. Alarcon had previously dated Chojolan, but the
two had “broken up” in approximately January 1995. One of the
witnesses present at the house, Armando Rodriguez, testified
that after seeing Alarcon dance with Soto, Chojolan broke a
window. Rodriguez indicated that Chojolan stated that he was
upset because Alarcon no longer loved him and that he broke
the window because he was “very bitter” about Alarcon.
Chojolan left the house and returned to find Alarcon and Soto
kissing.

Later that evening, Alarcon and Soto were passengers in the
back seat of a car driven by Chojolan. While driving, Chojolan
saw Alarcon and Soto kissing in the back seat. Alarcon died
shortly thereafter. Chojolan contends that Alarcon died after
jumping out of the moving vehicle while traveling on U.S.
Highway 6. The State maintains that Alarcon died after
Chojolan struck her in the head with a tire iron.

Thomas Petersen testified that he was driving west on
Highway 6 on the evening in question and observed brake lights









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































