Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
10/08/2026 02:39 AM CDT

10.

STATE v. KULA 471
Cite as 252 Neb. 471

STATE OF NEBRASKA, APPELLEE, V. EDWIN KULA,
ALSO KNOWN AS ED KULA, APPELLANT.
562 N.w.2d 717

Filed May 9, 1997. No. S-96-301.

Convictions: Appeal and Error. Regardless of whether the evidence is direct, cir-
cumstantial, or a combination thereof, and regardless of whether the issue is labeled
as a failure to direct a verdict, insufficiency of the evidence, or failure to prove a
prima facie case, the standard is the same: In reviewing a criminal conviction, an
appellate court does not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence. Such matters are for the finder of fact, and a con-
viction will be affirmed, in the absence of prejudicial error, if the properly admitted
evidence, viewed and construed most favorably to the State, is sufficient to support
the conviction.

Motions for Continuance: Appeal and Error. An appellate court reviews a ruling
on a motion for continuance for an abuse of discretion by the trial court.

Criminal Law: Motions for New Trial: Appeal and Error. In a criminal case, a
motion for new trial is addressed to the discretion of the trial court, and unless an
abuse of discretion is shown, the trial court’s determination will not be disturbed.
Circumstantial Evidence. Circumstantial evidence is not inherently less probative
than direct evidence.

Convictions: Juries: Circumstantial Evidence. In finding a defendant guilty
beyond a reasonable doubt, a jury may rely upon circumstantial evidence and the
inferences that may be drawn therefrom.

Statutes: Rules of the Supreme Court: Appeal and Error. While Neb. Rev. Stat.
§ 25-1919 (Reissue 1995) and Neb. Ct. R. of Prac. 9ID(1)d (rev. 1996) provide that
consideration of the cause on appeal is limited to errors assigned and discussed by the
parties, that same statute and rule permit the Supreme Court to note any plain error
not assigned.

Appeal and Error: Words and Phrases. Plain error is error plainly evident from the
record and of such a nature that to leave it uncorrected would result in damage to the
integrity, reputation, or fairness of the judicial process.

Constitutional Law: Criminal Law: Pretrial Procedure, While Brady v.
Maryland, 373 U.S. 83,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), and Kyles v. Whitley,
514 U.S. 419, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995), impose a constitutional
mandate for disclosure in criminal cases, a statutory design for discovery such as
Neb. Rev. Stat. § 29-1912 (Reissue 1995) can exact more than the constitutional min-
imum, so that courts must focus on information potentially useful to the defense.
Pretrial Procedure: Prosecuting Attorneys: Evidence: Words and Phrases.
Under Neb. Rev. Stat. § 29-1912 (Reissue 1995), whether a prosecutor’s failure to
disclose evidence results in prejudice depends on whether the information sought is
material to the preparation of the defense, meaning that there is a strong indication
that such information will play an important role in uncovering admissible evidence,
aiding preparation of witnesses, corroborating testimony, or assisting impeachment
or rebuttal.

Pretrial Procedure. The discovery process is not a game of “hide the ball,” and dis-
covery orders must be completed in a timely manner.
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Appeal from the District Court for Platte County: Jonn C.
WHITEHEAD, Judge. Reversed and remanded for a new trial.

Mark M. Sipple, of Sipple, Hansen, Emerson & Schumacher,
and Adam J. Sipple for appellant.

Don Stenberg, Attorney General, and Kimberly A. Klein for
appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and MCCORMACK, JJ.

CoNnNoOLLY, J.

Edwin Kula was convicted by a jury of the first degree mur-
der of Jerry Carlson and the use of a weapon to commit a felony.
The district court for Platte County sentenced Kula to life in
prison for murder and to a mandatory consecutive term of 6%to
20 years’ imprisonment for the use of a weapon to commit a
felony.

Because of the State’s repeated prejudicial discovery viola-
tions, we determine that the district court erred in failing to
grant Kula’s motion for a continuance prior to opening state-
ments and his motion for new trial following the verdict. As a
result, we reverse, and remand for a new trial.

I. BACKGROUND

1. DISCOVERY OF CARLSON’S Boby

On the evening of April 15, 1994, Carlson and his friend
Frank Cuba worked on a golf cart at Cuba’s auto body repair
shop in Silver Creek, Nebraska. Carlson left the shop in his
Chevrolet pickup between 11:30 and 11:45 p.m. and turned
west on Highway 30 toward Clarks, Nebraska.

At approximately 1:15 or 1:30 a.m. on April 16, Tom
Branting stopped at the residence of John Wirrick, village mar-
shal for Clarks, and told Wirrick that there was a vehicle, pos-
sibly belonging to Carlson, about 2 miles east of Clarks in a
ditch adjacent to Highway 30. Wirrick then contacted the
Merrick County Sheriff’s Department and met Chief Deputy
Richard Miller at the scene.

The officers discovered a pickup with the headlights on and
the engine running. approximately 20 to 50 yards south of
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Highway 30, resting on a tree in a ditch containing a foot of
water. The officers found Carlson dead in the pickup with a
wound in his back just underneath the left shoulder blade. The
rear driver’s-side window on the extended portion of the cab
was broken out by a single bullet from a high-powered rifle that
pierced through the driver’s seat, entered Carlson’s back, and
penetrated his chest.

Originally, Branting and Charles Johnson were arrested for,
and charged with, second degree murder in the death of
Carlson. The cases were subsequently dismissed.

2. AcTiviTIES OF KULA ON APRIL 15

On the evening of April 15, Kula and his 15-year-old son,
Travis, visited two bars in Silver Creek. They ate at the Kozy
Bar and then went to Li’l Joe’s for approximately 3 or 4 hours.
Travis did not know what time he and Kula left Li’l Joe’s in the
Kulas’ Dodge minivan, but it “seemed pretty late.”

At Kula’s direction, Travis drove south out of Silver Creek
and then turned around and came back through town. They
came to an intersection where they saw two men walking. When
Kula saw the two men, Travis noticed that Kula’s face changed
expressions like “he wasn’t real pleased with something.” Kula
referred to one of the men as being Carlson (the other being
Cuba) and then told Travis to turn right. As the minivan
approached the two men at approximately 10 to 15 miles per
hour, Kula grabbed the steering wheel and turned the minivan
within inches of hitting them. Travis asked Kula what was going
on and received no reply.

Travis then drove to the Kula farmhouse 3 miles east and
one-half mile north of Silver Creek. The trip from Silver Creek
to the Kula home takes approximately 10 minutes. When they
arrived home, Kula indicated to Travis that he was going back
out and said that he did not want Travis to be a witness and have
to testify in court and that he (Kula) was going to take care of
business. Travis went straight to his room.

Kula’s wife, Rose, heard Kula and Travis arrive home
between 11:20 and 11:30 p.m. She did not see Kula, but heard
someone go back outside. Rose then heard the minivan “[take]
off a little fast,” looked out the window, and saw the minivan
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drive over to the garage. She woke Travis and asked him what
was going on. Travis told her that she did not want to know, and
she responded that she did. Travis eventually told Rose that
Kula was upset with Carlson.

From Travis’ window, Rose watched the minivan drive to the
end of the farm lane and sit for approximately 5 to 7 minutes.
She then left Travis’ room and went to the garage to see if any
guns were missing. She noted that a .22-caliber pistol was miss-
ing that she had seen in the garage earlier that afternoon and
that a .22-caliber rifle was missing that Kula had used to shoot
birds earlier that day. When Rose saw that the guns were gone,
she became concerned, so she and the children went to a
Columbus hotel for the night. Rose stated that if Kula was in a
bad mood, she “didn’t want to be home when he got home.”

3. ACTIVITIES OF BRANTING AND
JOHNSON ON APRIL 15

On April 15 at approximately 7 p.m., Branting and Johnson
went together to the Kozy Bar in Silver Creek. According to
Branting and Johnson, the following occurred: They left the bar
at approximately 11 p.m. and drove west to Clarks in Johnson’s
Chevrolet pickup. Branting noticed a car following them that he
believed to be that of Rhonda Braun, whom Johnson had been
dating. When they got to Clarks, they confirmed that it was
Braun’s blue Oldsmobile behind them.

At approximately 11:10 or 11:12 p.m., Johnson dropped
Branting off at Branting’s home in Clarks, where he lived with
his sister Juanita Engel and his nephew Trent Engel. Then, with
Braun driving, Branting got into her car, and they followed
Johnson out to the house of Amy Johnson, Johnson’s ex-wife,
approximately 3 miles northeast of Clarks. According to
Johnson, when he arrived at the house of Amy Johnson, with
whom he was attempting to reconcile, her clock said 11:45
p.m., and her clocks are 15 minutes fast. Amy Johnson, who had
dated Carlson, testified that when Johnson arrived at her house,
her clock showed about 12 midnight, but her clocks are 5 to 10
minutes fast.

Branting rode with Braun back to Clarks. They then drove
through Clarks, went to Polk for beer and cigarettes, went back
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to Silver Creek, and then headed back west to Clarks.
Approximately 3 miles east of Clarks, they noticed a vehicle off
the road. Branting, wearing boots, waded down to the vehicle in
ankle-deep water and determined that it was Carlson’s pickup.
He looked inside, saw blood and no movement from Carlson,
and then went back to Braun’s car. Branting and Braun then
drove to Wirrick’s residence in Clarks.

4. BasIS FOR ORIGINAL CHARGES AGAINST
BRANTING AND JOHNSON

In reporting what he observed, Branting told Wirrick only the
whereabouts of the vehicle and that it possibly belonged to
Carlson. He did not report that he had gone down to the pickup
or that he had seen a body or blood in the pickup. Braun then
took Branting home, where he encountered his nephew Trent
Engel, who noticed that Branting was wearing penny loafers or
some type of dress shoes and was not wearing boots.

Braun was interviewed by the police prior to Branting’s and
Johnson’s being charged. She also testified under oath at both
Branting’s and Johnson’s preliminary hearings, at Kula’s grand
jury proceeding, and during a pretrial deposition taken by
Kula’s counsel. During her first interview with Merrick County
Deputy Sheriff Rod Williamson and at all subsequent legal pro-
ceedings, Braun essentially corroborated the trial testimony of
Branting and Johnson—that she followed them on Highway 30
from Silver Creek to Branting’s sister’s house in Clarks and that
nothing unusual happened on the way.

However, prior to Braun’s testifying in any legal proceeding,
Williamson conducted a second interview with her at the Platte
County sheriff’s office. During this interview, Braun made
statements that differ from those she made during her first inter-
view and from her testimony at the subsequent legal proceed-
ings. Williamson’s written report of this second interview was
not admitted into evidence at trial, and Braun’s statements were
not allowed to be used by the defense to impeach her after she
was called as a witness by the defense. Williamson’s report
stated that Braun told him that as she was following Branting
and Johnson in her car, as they were heading westbound toward
Clarks in Johnson’s pickup,
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she then saw Mr. Johnson[’s] vehicle swerve into the east-
bound lane and another set of tail lights appeared. Mr.
Johnson[’s] vehicle then went around the second vehicle
then the second vehicle swerved and the lights disap-
peared. She was then behind Mr. Johnson’s vehicle again.
She then came across a vehicle in a field on the south side
of the highway with [its] lights on.

I then asked her if she was in love with Mr. Johnson?
Miss Braun began to cry and stated “yes”. I then asked her
if that was why she did not tell me the truth the first time
I talked to her? She stated “yes”. I then asked if she was
telling me everything now?

She stated “yes I'll take a lie detector test too if you
want”. I then asked if she would be willing to take a poly-
graph if I would set it up? She stated “yes”.

I then asked her why she didn’t tell me the truth the first
time? She stated that she didn’t want to get Mr. Johnson in
trouble.

During an offer of proof outside the presence of the jury,
Braun admitted making these statements to Williamson.
However, Braun stated that she made the statements only “after
they kept telling me and trying to get me to say that.” She elab-
orated that law enforcement officers put pressure on her, threat-
ened to take her to jail, and treated her poorly. However, Braun
also admitted that she essentially repeated these statements 2
hours later to Investigator Mike Phinney of the Nebraska State
Patrol in Grand Island, and that, in her opinion, Phinney did not
mistreat her in any way.

At trial, Braun was called as a witness only by Kula and tes-
tified that she did not see any other westbound vehicles on
Highway 30 besides Johnson’s pickup. However, she testified
that as she was following Branting and Johnson, she saw
Johnson’s pickup swerve “a little bit” left of the centerline and
that she saw “a glimpse of light” on the south side of the field
in the area where Johnson made this swerve and where
Carlson’s pickup was later found.

Shannon Lerch was at the Kozy Bar on the evening of April
15. Lerch testified for Kula that Branting and Johnson left the
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bar when she did, which was 11:30 p.m., not 11 p.m. Sheila
Cermak was also in the Kozy Bar that evening and testified for
the defense that she left between 11:15 and 11:30 p.m. and that
Branting and Johnson left at the same time.

Joan Sock lived 2 miles west of Silver Creek on the south
side of Highway 30. Sock was called as a witness by the State
and testified that she heard what sounded like a gunshot some-
where to the east of her house on the night of April 15, 1994.
She stated that she did not know exactly what time it was, but
that she lay down on her sofa at 11:10 p.m. and that sometime
after that she heard the sound. After she heard the sound, she
waited a minute to a couple of minutes and then looked out her
window facing Highway 30. She saw two sets of taillights
approximately half a mile west of her house, both heading west.
The two sets of taillights were close together, and Sock thought
that one vehicle was about ready to pass the other. She could not
identify the vehicles. She also observed a light-colored smaller
car behind the two sets of taillights that turned off on a road
going northwest.

Ken Dittmer, another witness called by Kula, lived in Clarks.
On the evening of April 15, Dittmer, his wife, and another cou-
ple were playing cards. At about 11:25 p.m., Dittmer and his
male companion went to Clarks to get more beer but were
unable to find an open establishment. Dittmer and his friend
then left for Silver Creek, traveling east on Highway 30, with
his friend driving. Approximately halfway between Clarks and
Silver Creek, Dittmer saw two westbound vehicles which he
identified as being “Chevy” pickups. He testified that these
vehicles were moving fast and traveling 5 to 10 feet apart,
essentially bumper to bumper. Approximately 2 miles behind
the Chevrolet pickups, and also proceeding westbound, was a
blue car. The record reflects that both Carlson and Johnson were
driving Chevrolet pickups and that Braun was driving a blue
Oldsmobile on April 15.

At trial, Branting and Johnson were called as witnesses by
the State and denied any involvement in the death of Carlson.
The record does not reflect that either of them asked for or
received any immunity for their trial testimony.
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5. STATEMENTS MADE BY KULA AFTER APRIL 15

The day after Carlson was murdered, Kula brought up the
subject of Carlson’s death to Rose and said that he was upset
with Carlson about some of the teasing that Carlson did at work.
Rose also testified that Kula said something about having a
“blackout” the night that Carlson was murdered. Rose had never
heard of Kula having blackouts. Rose never asked Kula if he
took any guns with him when he left the house in the minivan.
Rose also stated that Kula said that it was a coincidence that he
was “going to go with the intent to do bodily harm” to Carlson
and that Carlson was killed.

Rose stated that both she and Kula had known Carlson for
years. Kula had worked with Carlson at Watts Electric in
Osceola for approximately 6 or 7 weeks, a job Kula had quit
before Carlson was murdered. As of April 15, Kula had been
employed with Grosch Irrigation for approximately 1 month.
Rose also stated that her husband had said that Carlson was
“okay,” but that he had also indicated that he did not care for
Carlson because Carlson liked to tease people. She said that it
was possible that he had said this within 1 month of the date of
Carlson’s murder.

Kula was interviewed by Investigator William J. Mach of the
Nebraska State Patrol on November 16, 1994. Kula admitted
that he and Travis saw Carlson and Cuba walking the night that
Carlson was murdered and that he grabbed the steering wheel
and swerved toward them as a joke. Kula told Mach that after
Travis drove him home, he went into the house to check for
more beer and then went back to town and bought a couple of
sodas. He drove around for approximately 15 minutes, then
went home to find the family gone. He stated that the youngest
boy had recurring health problems, so he thought perhaps they
had taken him to the doctor. He waited a bit, then called two of
his wife’s sisters and her mother to try and find Rose, but was
unable to, so he went to sleep. The next morning, he went and
picked up his last paycheck from Watts Electric and learned of
Carlson’s murder.

Kula also admitted that he was “tearing around some” with
the minivan and that that was not unusual after he had been
drinking. He stated that he did not have any guns with him that
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night and that all the guns he had were in the house and not in
the garage. Kula admitted to having alcohol-induced blackouts.
He did not remember why he went into his garage that night.
The jury also heard that Kula stated during the interview that he
did not think he had anything to do with Carlson’s death, but
“there’s a part of a percent where I know I blacked out and, you
know, just kinda worried about that.” Unbeknownst to the jury,
this statement was made in the context of refusing repeated
requests to take a polygraph examination.

6. TERNI CARCANO RIFLE

Jay Richards, formerly the chief of the Clarks Police
Department, testified that 4 years earlier, on April 16, 1990, he
went to the Kula residence and was given three guns by Rose
for safekeeping. He took the guns to the police department,
inventoried them, and secured them in the police evidence
locker. Approximately 1 to 1'/> months later, Rose came to the
police department and asked that the guns be returned. An
inventory sheet was received as exhibit 61 and shows that one
of the guns that Rose had given to Richards for safekeeping was
a “1941 XIX Terni, Italy, B61070.”

At trial, Sgt. Mark S. Bohaty, a firearms examiner for the
Nebraska State Patrol, testified that he examined three bullet
fragments taken from Carlson’s body. He described the condi-
tion of the three fragments and stated that based on his research
and experience, there was not enough of the fragments left to
determine what caliber the bullet had been.

Bohaty did state that in his opinion the gun that fired the fatal
bullet was a center-fire, high-powered rifle and not a rim-fire
rifle, such as a .22-caliber rifle. Bohaty expressed the opinion
that a Terni Carcano 6.5-mm rifle would be capable of firing the
bullet that killed Carlson, but that there are millions of guns in
existence in the United States that would have been capable of
firing the fatal bullet. Using a Terni Carcano rifle, Bohaty
demonstrated to the jury that after a shot is fired, the spent car-
tridge is not extracted and that a new cartridge is not inserted
into the chamber until the rifle’s bolt is manually operated.

During his interview with Mach, Kula denied that he ever
owned a gun known as a Terni Carcano or a gun made in Terni,
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Italy. However, Ed Staniec, Kula’s brother-in-law, and Gary
Bialas, Kula’s nephew, both testified that they had seen Kula in
possession of a Terni Carcano rifle. Bialas also stated that Kula
usually made him aware of his gun trades or sales and that he
was not aware that Kula had traded, sold, or disposed of the
Terni Carcano rifle.

Dr. Matthias I. Okoye, a pathologist in Lincoln, was called as
a witness by the State and gave the opinion that after being shot,
Carlson could have functioned for 4 to 7 minutes and could
have driven his vehicle along a straight highway during that
period of time. Dr. Charles S. Petty, a pathologist from Dallas,
Texas, was called as a witness by Kula and gave the opinion that
Carlson would have lost consciousness within a minute or less
after being shot and would not have been able to consciously
drive his vehicle down a straight road.

I1. ASSIGNMENTS OF ERROR

Restated, Kula asserts that the district court erred in (1) over-
ruling his motions to dismiss because the State failed to estab-
lish a prima facie case that Kula killed Carlson; (2) failing to
dismiss the prosecution or impose appropriate sanctions upon
the State for its repeated failure to provide material and/or
exculpatory evidence prior to trial; (3) overruling Kula’s motion
for new trial; (4) sustaining the State’s objection to Kula’s
cross-examination of Branting concerning the fact that Branting
demanded and received immunity prior to giving deposition tes-
timony in these proceedings; (5) sustaining the State’s motion
in limine, precluding Kula from eliciting testimony from
Dittmer (adduced under hypnosis) concerning the color of the
two Chevrolet pickups he witnessed traveling westbound
between Silver Creek and Clarks; (6) sustaining the State’s
objection and precluding Kula from impeaching Braun with the
statements she made to law enforcement officers during two
separate interviews concerning what she saw on the night of
Carlson’s murder; (7) overruling Kula’s motion to strike the tes-
timony of Travis after the State improperly impeached Travis
with prejudicial prior unsworn statements which were not pre-
viously disclosed to Kula and included statements which were
never made by Travis; (8) overruling Kula’s hearsay and
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improper impeachment objections to testimony from Rose con-
cerning prior statements by Travis that were previously admit-
ted to by Travis, had virtually no impeachment value, and were
highly prejudicial; (9) overruling Kula’s objection to the State’s
impeachment of Rose with her grand jury testimony compelled
over her exercise of the marital privilege; (10) overruling Kula’s
objection to the State’s prejudicial and irrelevant demonstration
before the jury of the operation of a Terni Carcano rifle; (11)
overruling Kula’s objections to Mach’s testimony concerning
his reenactment tests made from the Grosch Irrigation drive-
ways (south of Highway 30) despite the lack of any evidence
that Kula was ever west of Silver Creek on the night of the
homicide; (12) overruling Kula’s objection to Mach’s testimony
concerning travel times and distances between Kula’s home and
the Grosch Irrigation driveways despite the lack of any evidence
that Kula was ever west of Silver Creek on the night of the
homicide; (13) instructing the jury that Kula had been indicted
on the charges upon which he stood trial and that they should
not find Kula guilty “unless and until” the jury found that the
State proved his guilt beyond a reasonable doubt; (14) instruct-
ing the jury on the lesser-included offenses of second degree
murder and manslaughter, despite the absence of any evidence
supporting those charges; and (15) refusing Kula’s instruction
concerning his alibi defense.

Because of our ruling, we analyze only Kula’s first three
assigned errors.

III. STANDARD OF REVIEW

Regardless of whether the evidence is direct, circumstantial,
or a combination thereof, and regardless of whether the issue is
labeled as a failure to direct a verdict, insufficiency of the evi-
dence, or failure to prove a prima facie case, the standard is the
same: In reviewing a criminal conviction, an appellate court
does not resolve conflicts in the evidence, pass on the credibil-
ity of witnesses, or reweigh the evidence. Such matters are for
the finder of fact, and a conviction will be affirmed, in the
absence of prejudicial error, if the properly admitted evidence,
viewed and construed most favorably to the State, is sufficient
to support the conviction. State v. Cody, 248 Neb. 683, 539
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N.W.2d 18 (1995); State v. Pierce, 248 Neb. 536, 537 N.w.2d
323 (1995).

An appellate court reviews a ruling on a motion to continue
for an abuse of discretion by the trial court. See State v. Null,
247 Neb. 192, 526 N.W.2d 220 (1995).

In a criminal case, a motion for new trial is addressed to the
discretion of the trial court, and unless an abuse of discretion is
shown, the trial court’s determination will not be disturbed.
State v. Severin, 250 Neb. 841, 553 N.W.2d 452 (1996); State v.
McBride, 250 Neb. 636, 550 N.W.2d 659 (1996).

IV. ANALYSIS

1. SUFFICIENCY OF EVIDENCE

Kula first asserts that the district court erred in overruling his
motion to dismiss at the close of the State’s case and again at
the close of all the evidence for the reason that the State had not
established a prima facie case that Kula killed Carlson.

In our determination whether Kula’s motion to dismiss for
insufficient evidence should be sustained, the State is entitled to
have all of its relevant evidence accepted as true, the benefit of
every inference that reasonably can be drawn from the evi-
dence, and every controverted fact resolved in its favor. See,
State v. Glantz, 251 Neb. 947, 560 N.W.2d 783 (1997); State v.
McDowell, 246 Neb. 692, 522 N.W.2d 738 (1994).

The State’s case against Kula consisted solely of circumstan-
tial evidence. No confession was made, no eyewitness was dis-
covered, no murder weapon was found, and no other physical
evidence was adduced. However, circumstantial evidence is not
inherently less probative than direct evidence. State v. Pierce,
supra; State v. Buchanan, 210 Neb. 20, 312 N.W.2d 684 (1981).
In finding a defendant guilty beyond a reasonable doubt, a jury
may rely upon circumstantial evidence and the inferences that
may be drawn therefrom. State v. Thompson, 244 Neb. 375, 507
N.W.2d 253 (1993).

Construed most favorably to the State, the evidence shows
that after Kula and Travis left the bar in Silver Creek, they saw
Carlson and Cuba walking down the street. Travis noticed that
Kula’s face changed expressions like “he wasn’t real pleased
with something” and that Kula referred to one of the men as
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being Carlson. As the minivan approached Carlson and Cuba,
Kula grabbed the steering wheel and turned the minivan within
inches of hitting them.

When Kula and Travis arrived home, Kula said to Travis that
he did not want Travis to be a witness and have to testify in
court, and that he (Kula) was going to take care of business.
Rose heard Kula and Travis arrive home between 11:20 and
11:30 p.m. She then heard the minivan “[take] off a little fast”
and looked out the window and saw the minivan drive over to
the garage. Rose asked Travis what was going on, and Travis
told her that Kula was upset with Carlson. From Travis’ win-
dow, she watched the minivan drive to the end of the farm lane
and sit for approximately 5 to 7 minutes. Cuba testified that
Carlson left Cuba’s shop between 11:30 and 11:45 p.m.

The day after Carlson was murdered, Kula brought up the
subject of Carlson’s death to Rose and said that he was upset
with Carlson about some of the teasing that Carlson did at work.
Kula also told Rose that he had a blackout and that it was a
coincidence that he was “going to go with the intent to do bod-
ily harm” to Carlson and that Carlson was killed.

Kula had recently quit his job where Carlson also worked.
Rose stated that possibly within 1 month of the date of
Carlson’s murder, Kula had said that he did not care for Carlson
because Carlson liked to tease people.

In addition, in response to requests during an interview with
Mach to take a polygraph examination, Kula stated that he did
not think he had anything to do with Carlson’s death, but
“there’s a part of a percent where I know I blacked out and, you
know, just kinda worried about that.” While Kula denies ever
owning a Terni Carcano rifle, police records show that Kula
previously owned a Terni Carcano rifle that Bohaty testified
would be capable of firing the fatal bullet.

While the evidence adduced against Kula is not overwhelm-
ing, viewed and construed most favorably to the State, the cir-
cumstantial evidence shows that Kula had the motive and
opportunity to commit the murder and is sufficient to support
the conviction. Accordingly, the district court did not err in
overruling Kula’s motions to dismiss.
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2. MoTION FOR CONTINUANCE

Kula next asserts that the district court erred in failing to dis-
miss the prosecution or impose appropriate sanctions upon the
State for its repeated failure to produce material and/or excul-
patory evidence prior to trial. Kula contends that the State’s
untimely disclosures violated the court’s discovery order, see
Neb. Rev. Stat. § 29-1912 (Reissue 1995), and his rights as
guaranteed by the U.S. and Nebraska Constitutions.

On August 3, 1995, Kula filed a discovery motion, request-
ing in addition to the materials enumerated in § 29-1912, that
the State provide “separate and apart from other discovery
material, all evidence of any kind or nature whatsoever that may
be exculpatory . . . pursuant to Brady v. Maryland, 373 U.S. 83,
[83 S. Ct. 1194, 10 L. Ed. 2d 215] (1963).” Following Kula’s
arraignment on August 21, the court heard argument on the mat-
ter of discovery, and Kula’s counsel stated that

in this case the exculpatory evidence is available to the
state readily because they had to have exculpatory evi-
dence to file charges against the two other individuals, Mr.
Johnson and Mr. Branting, by the very nature of the fact
that they . . . filed murder charges in this court, they have
to have exculpatory evidence. Any evidence that they use
to charge those two individuals, by it’s very nature, would
be exculpatory to Mr. Kula. Rather than just hand us a big
huge amount of discovery material, which I anticipate that
they have and that we’ll receive, and have us sort out
what’s exculpatory and what’s not isn’t right and would
prejudice the defendant because it would delay his ability
to prepare for trial.

Instead, we’re asking that the court order that they sep-
arate out for us that information that they used to file
charges against those two individuals.

That same day, the court granted Kula’s discovery motion in
its entirety without objection. On the belief that Kula had not
received the materials ordered to be produced, Kula’s counsel
issued a subpoena duces tecum to the State’s investigators for
the production of their entire police reports. On November 6,
1995, the court heard argument on the State’s motion to quash
the subpoena duces tecum. At the hearing, Special Prosecutor
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Charles W. Campbell stated that “the police work reports just
are not discoverable,” that “items that may reasonably lead to
relevant evidence” are not discoverable in a criminal case, and
that “we have provided [Kula] with all of the statutory discov-
erable items ordered by this court.” The district court sustained
the State’s motion to quash Kula’s subpoena duces tecum.

On November 15, Kula filed a motion for reconsideration of
the court’s order regarding the police reports prepared when the
focus of the investigation was on Branting and Johnson. On
November 22, a hearing was held on this motion, during which
Campbell stated that discovery “is not supposed to be all one-
sided” and that “we’ve given the defense every report that is
conceivably exculpatory.” That same day, the district court sus-
tained Kula’s motion, stating, “[T]he police reports that were
prepared to point to . . . former defendants, Branting and
Johnson, would be exculpatory and, therefore, I'm going to
order that they be produced.”

On November 27, the first day of trial, the State filed a cer-
tificate of compliance concerning the discovery material pre-
scribed by statute without any reference to the additional mate-
rial concerning the investigation of Branting and Johnson that
was ordered to be turned over to the defense. That day, the State
produced police reports concerning the investigation of
Branting and Johnson that included (1) statements made by
Mark Prososki to law enforcement officers that Johnson had a
gun in his truck in the weeks prior to the shooting; (2) a report
which led to the discovery of Cermak and Lerch, who testified
that Branting and Johnson left the bar at approximately 11:30
p.m., not 11 p.m., as Branting and Johnson stated; (3) informa-
tion from Trent Engel suggesting Branting had changed shoes
sometime after discovering Carlson’s body and prior to return-
ing home with Braun at approximately 1:45 a.m.; and (4) infor-
mation from Kim Koza relating an incident in the weeks prior
to Carlson’s death wherein Branting and Johnson had expressed
hatred of Carlson because Carlson dated Johnson’s ex-wife.

On the second day of trial, Kula moved to dismiss and to con-
tinue opening statements so that he could discuss the aforemen-
tioned witnesses’ testimony in his statements. The district court
overruled the motions, stating, “[I]n my reading of the reports 1
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do not find that there is exculpatory and bring out {sic] all the
new things that you claim, counsel. Therefore, your motion’s
overruled.”

Kula does not assign the district court’s failure to grant his
motion for a continuance prior to opening statements as error.
While Neb. Rev. Stat. § 25-1919 (Reissue 1995) and Neb. Ct. R.
of Prac. 9D(1)d (rev. 1996) provide that consideration of the
cause on appeal is limited to errors assigned and discussed by
the parties, that same statute and rule permit this court to note
any plain error not assigned. Perrine v. State, 249 Neb. 518, 544
N.W.2d 364 (1996). Plain error is error plainly evident from the
record and of such a nature that to leave it uncorrected would
result in damage to the integrity, reputation, or fairness of the
judicial process. State v. Williams, 247 Neb. 878, 530 N.W.2d
904 (1995); State v. Campbell, 247 Neb. 517, 527 N.W.2d 868
(1995).

Thus, the issue presented is whether Kula was prejudiced by
the district court’s failure to grant a continuance after the State
failed to produce the aforementioned reports until the first day
of trial. While Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194,
10 L. Ed. 2d 215 (1963), and Kyles v. Whitley, 514 U.S. 419,
115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995), impose a constitu-
tional mandate for disclosure in criminal cases, a statutory
design for discovery such as § 29-1912 can exact more than the
constitutional minimum, so that courts must focus on informa-
tion potentially useful to the defense. See State v. Brown, 214
Neb. 665, 335 N.W.2d 542 (1983). Under § 29-1912, whether a
prosecutor’s failure to disclose evidence results in prejudice
depends on whether the information sought is material to the
preparation of the defense, meaning that there is a strong indi-
cation that such information will play an important role in
uncovering admissible evidence, aiding preparation of wit-
nesses, corroborating testimony, or assisting impeachment or
rebuttal. State v. Null, 247 Neb. 192, 526 N.W.2d 220 (1995).
See State v. Brown, supra.

In the instant case, the State was fully aware that the court’s
order required the production of police reports that were pre-
pared to point to Branting and Johnson. Certainly, the State
would have also been aware that these reports would lead to the
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discovery of Prososki, Cermak, Lerch, and Engel as witnesses
and were thus clearly “material” as defined in State v. Null,
supra, and State v. Brown, supra.

We have previously stated that the discovery process is not a
game of “hide the ball” and that discovery orders must be com-
pleted in a timely manner. State v. Neujahr, 248 Neb. 965, 540
N.W.2d 566 (1995). See, also, Model Rules of Professional
Conduct Rule 3.8(d) (1995). Because the State did not produce
the material reports until the first day of trial, Kula was unable
to outline certain witnesses’ testimony in his opening state-
ments. Furthermore, Kula’s counsel should not have been
forced into investigating the content of the reports by night
while defending against a murder charge by day. In effect,
Kula’s counsel was put in the position of trying this case on the
run. -

The suppression of this material evidence until the first day
of trial was a violation of § 29-1912 and the court’s discovery
order. Accordingly, the district court abused its discretion and
committed plain error in failing to grant a continuance until
Kula could adequately investigate the reports and prepare his
defense.

3. MortioN FOR NEwW TRIAL

Next, Kula asserts that the district court erred in overruling
his motion for new trial. An appellate court reviews a motion for
new trial on the basis of prosecutorial misconduct for an abuse
of discretion by the trial court. State v. Thompson, 246 Neb.
752, 523 N.W.2d 246 (1994).

Shortly after the jury returned its guilty verdict, Kula’s coun-
sel discovered the existence of three red notebooks in the pos-
session of Merrick County Sheriff Dan Schneiderheinz. At
the hearing on Kula’'s motion for new trial, Kula called
Schneiderheinz as a witness. In response to the State’s objection
to calling a new witness and submitting new evidence, the trial
court stated, “The thing that concerns me about this, counsel, is
all the way through the trial there’s been a failure of the State to
comply openly with the discovery statutes and, therefore, this
may be highly irregular, but I’'m going to permit it.”

Schneiderheinz testified that the notebooks were compiled at
a time when the focus of the investigation into Carlson’s mur-



488 252 NEBRASKA REPORTS

der was on Branting and Johnson. Included in the notebooks
was a note by Schneiderheinz stating, “[Flollow up Helgoth
report of receiving calls stating, ‘Chuck and Tom did it.”
Schneiderheinz testified that James Helgoth told him that an
anonymous female party called the Helgoth residence and
stated that Branting and Johnson shot Carlson.

James and Judy Helgoth each submitted affidavits which
state in pertinent part that they are residents of Clarks and that
their children were very good friends of Carlson. On the day
Carlson’s body was found, Judy received a call from an anony-
mous female caller saying, “ ‘Johnson did it, and he wasn’t
alone either.’ ” Judy told James about the phone call, and James
called the Merrick County sheriff’s office. Schneiderheinz
called back 2 days later, and Judy told him about the phone call.
Approximately 2 months later, a Merrick County deputy sheriff,
Williamson, called Judy and further discussed the phone call.

During the hearing on the motion for new trial, Kula’s coun-
sel asked Schneiderheinz the following questions and received
the following answers:

Q Do you know whether that [Helgoth] information was
furnished to [Merrick County Attorney Dale] Shotkoski or
not?

A He knew about it, yes.

Q And whatever information Helgoth had, you made a
report of it and submitted it to the Merrick County
Attorney, is that right?

A T think so.

We do not know what, if anything, an investigation by Kula
into this anonymous phone call would have revealed. However,
that is precisely the point. The State was aware that its case was
based entirely on circumstantial evidence and that two other
persons had already been arrested and charged for the murder.
Under these circumstances, “ ‘[a] cat and mouse game whereby
the [State] is permitted to withhold important information
requested by the accused cannot be countenanced. . . .”” State v.
Brown, 214 Neb. 665, 674, 335 N.W.2d 542, 547 (1983).

The prosecution’s failure to turn over the Helgoth informa-
tion that it received from the sheriff’s department violated the
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district court’s discovery order and constituted prosecutorial
misconduct. Accordingly, the district court abused its discretion
in overruling Kula’s motion for new trial.

V. CONCLUSION

Because of the State’s repeated prejudicial discovery viola-
tions, we conclude that the district court erred in failing to grant
Kula’s motion for a continuance prior to opening statements
and his motion for new trial following the verdict. Accordingly,
we reverse, and remand for a new trial, without discussing
Kula’s other assigned errors.

REVERSED AND REMANDED FOR A NEW TRIAL.

STATE OF NEBRASKA, APPELLEE, V.
GABRIEL S. HANSEN, APPELLANT.
562 N.W.2d 840

Filed May 9, 1997. No. S-96-615.

1. Convictions: Appeal and Error. A conviction in a bench trial of a criminal case is
sustained if the evidence, viewed and construed most favorably to the State, is suffi-
cient to support that conviction. The trial court’s findings have the effect of a jury
verdict and will not be set aside unless clearly erroneous.

2. Constitutional Law: Effectiveness of Counsel: Proof. To sustain a claim of inef-
fective assistance of counsel as a violation of the Sixth Amendment to the U.S.
Constitution and article 1, § 11, of the Nebraska Constitution and thereby obtain
reversal of a defendant’s conviction, the defendant must show that (1) counsel’s
performance was deficient and (2) such deficient performance prejudiced the defend-
ant, that is, demonstrate a reasonable probability that but for counsel’s deficient
performance, the result of the proceeding would have been different.

3. Rules of Evidence: Hearsay: Conspiracy. Under Neb. Rev. Stat. § 27-801(4)(b)(v)
(Reissue 1995), a statement is not hearsay if the statement is offered against a party
and is a statement by a coconspirator of a party during the course and in furtherance
of the conspiracy.

4. Conspiracy: Evidence. To be admissible, the statements of a coconspirator must
have been made while the conspiracy was pending and in furtherance of its objects.

5. Hearsay: Conspiracy. The coconspirator exception to the hearsay rule is applicable
regardless of whether a conspiracy has been charged in the information or not.

6. Hearsay: Conspiracy: Evidence. Before a trier of fact may consider testimony
under the coconspirator exception to the hearsay rule, a prima facie case establishing
the existence of a conspiracy must be shown by independent evidence.
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Conspiracy. The principal element of a conspiracy is an agreement or understanding
between two or more persons to inflict a wrong against or injury upon another.
____. A criminal conspiracy requires an “overt act.” An overt act manifests that a
conspiracy is “still at work.” It tends to show a preexisting conspiracy and manifests
an intent or design toward accomplishment of a crime. However, an overt act, by
itself, need not have the capacity to accomplish the conspiratorial objective and does
not have to be a criminal act.

Conspiracy: Circumstantial Evidence. Frequently, a conspiracy involves intricate
situations and several complex acts, which makes it difficuit to establish a conspir-
acy or conspiratorial intent by direct proof. Thus, circumstantial evidence may estab-
lish the existence of a conspiracy or the criminal intent necessary for a conspiracy.
Words and Phrases. A reasonable probability is a probability sufficient to under-
mine confidence in the outcome.

Homicide: Intent: Time. No particular length of time for premeditation is required,
provided that the intent to kill is formed before the act is commitied and not simulta-
neously with the act that caused the death. The time required to establish premedita-
tion may be of the shortest possible duration and may be so short that it is instanta-
neous, and the design or purpose to kill may be formed upon premeditation and
deliberation at any moment before the homicide is committed.

Homicide: Intent: Words and Phrases. One kills with premeditated malice if,
before the act causing the death occurs, one has formed the intent or determined to
kill the victim without legal justification.

Homicide: Intent: Weapons. The intent to kill may be inferred, sufficient to support
a murder conviction, from the defendant’s deliberate use of a deadly weapon in a
manner likely to cause death.

Hearsay: Extrajudicial Statements. An extrajudicial statement not offered to prove
the truth of the matter asserted is not hearsay.

Jury Trials: Waiver. The decision to waive a jury trial is ultimately and solely the
defendant’s, and therefore, the defendant must bear the responsibility for that decision.
Effectiveness of Counsel: Jury Trials: Waiver. Counsel’s advice to waive a jury
trial can be the source of a valid claim of ineffective assistance only when (1) coun-
sel interferes with his client’s freedom to decide to waive a jury trial or (2) the appel-
lant can point to specific advice of counsel so unreasonable as to vitiate the knowing
and intelligent waiver of the right.

Convictions: Appeal and Error. In determining whether evidence is sufficient to
sustain a conviction in a bench trial, an appellate court does not resolve conflicts in
evidence, pass on credibility of witnesses, evaluate explanations, or reweigh evidence
presented, which are within a fact finder’s province for disposition.

Appeal from the District Court for Douglas County: MICHAEL
W. AMDOR, Judge. Affirmed.

J. William Gallup, of Gallup & Schaefer, for appellant.

Don Stenberg, Attorney General, and Jay C. Hinsley for
appellee.
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WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and McCORMACK, JJ.

WRIGHT, J.

Following a bench trial, Gabriel S. Hansen was convicted of
first degree murder and use of a firearm in the commission of a
felony. Hansen appeals.

SCOPE OF REVIEW

A conviction in a bench trial of a criminal case is sustained if
the evidence, viewed and construed most favorably to the State,
is sufficient to support that conviction. The trial court’s findings
have the effect of a jury verdict and will not be set aside unless
clearly erroneous. State v. Emrich, 251 Neb. 540, 557 N.W.2d
674 (1997).

To sustain a claim of ineffective assistance of counsel as a
violation of the Sixth Amendment to the U.S. Constitution and
article I, § 11, of the Nebraska Constitution and thereby obtain
reversal of a defendant’s conviction, the defendant must show
that (1) counsel’s performance was deficient and (2) such defi-
cient performance prejudiced the defendant, that is, demon-
strate a reasonable probability that but for counsel’s deficient
performance, the result of the proceeding would have been dif-
ferent. State v. Schoonmaker, 249 Neb. 330, 543 N.W.2d 194
(1996); State v. Clausen, 247 Neb. 309, 527 N.W.2d 609 (1995).
See Strickland v. Washington, 466U S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984).

FACTS

BACKGROUND

At approximately 12:30 a.m. on July 17, 1995, Christopher
M. Savin was killed in a drive-by shooting as a result of a gun-
shot wound to the left side of the head. The weapon used in the
shooting was a 15'-inch sawed-off 20 gauge shotgun loaded
with Ys-ounce “deer slugs.” Dr. Jerry Jones, a pathologist, testi-
fied that based on the fact that he found the composite wadding
from the shell embedded in Savin’s left eye, the shot was fired
no more than 15 feet from where Savin was standing. Hansen
admitted at trial that he shot Savin, but pled not guilty to the
charges because he denied that he acted with premeditation and
that he intended to harm anyone.
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At the time of the shooting, Savin, Charles Aguirre, Steven
Hopkins, Lavon Harbour, John Dixon, and Larry Bonner, JIr.,
were standing near a streetlight on the southwest corner of 40th
and Franklin Streets in Omaha, Nebraska. Savin was standing
on the sidewalk, facing 40th Street. While they were standing
there, Hopkins and Bonner noticed a white 1966 Chevy Impala
drive past them heading north. Soon thereafter, they noticed the
same car coming back toward them heading south. Hopkins
stated that as the car came toward them, it seemed like the car
was swerving closer to the curb. Bonner stated that he noticed
that the car was going slower than the first time it passed them
and that it was closer to the curb.

Hopkins testified that as the car came closer, someone near
the back passenger window “threw a sign,” which drew every-
one’s attention to the back window. Immediately thereafter, a
shot was fired from the front passenger window. Hopkins stated
that he was able to briefly see the barrel of a gun, which was
pointed out the window, and that Savin was standing directly in
front of the gun.

HAMMETT’S TESTIMONY

Marcus Hammett testified that on the night of the shooting,
Hansen had picked up Rufus Dennis, James Murry, and him in
Hansen’s Impala, and that earlier in the evening, “they was like,
we gonna go dump on some slobs.” He explained that this
meant they were going to “[s]hoot us some Bloods.” Later in his
testimony, Hammett indicated that at the very least, Murry had
made this statement.

Prior to the shooting, Hansen was carrying the sawed-off
shotgun under the front seat of his car. According to Hammett,
Hansen told Hammett that he was carrying the shotgun in his
car because some members of the Bloods street gang had been
shooting at him approximately 2 weeks earlier. Hammett testi-
fied that during the two nights prior to the shooting of Savin, he
had gone out with Hansen, and the shotgun had been fired.
First, 2 days before Savin was killed, Hammett, Dennis, Murry,
and a friend of Murry’s had gone with Hansen to a party. They
left the party because they had gotten into a fight. As they were
pulling out of the driveway, Hansen said, “[L]ight ‘em up.” At
that time, Dennis fired the shotgun, and Murry’s friend fired a
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.22-caliber gun out the car windows while a group of people
were standing nearby. Second, the day before Savin was killed,
Hammett, Dennis, and another friend were driving with Hansen
in the Impala when Hammett fired the shotgun at a house.

Hammett testified that during the shootings of the previous
two nights, the shotgun had been loaded with BB shells. After
Hammett fired the last of the BB shells, Hansen told him,
“[T]hat ain’t gonna do nothin’ to nobody, so let’s go get some
slugs so we can do some damage, you know.”

Hammett stated that on the evening of Savin’s shooting, after
the group had driven around for about 3 hours, they were driv-
ing down 40th Street, near Franklin Street, when they saw some
people standing near a streetlight. At that time, Murry, referring
to this group of people, said, “[Tlhere go some Trey-Eights
right there. They just hit me up.” Hammett explained that “Trey-
Eights” was a term used for the 38th Street Bloods. According
to Hammett, Murry’s reference to Trey-Eights “hitting him up”
meant that someone from the group “threw him” a gang sign.

Hammett testified that in response to Murry’s comments,
Hansen told the others that it was his turn to “blast,” meaning
his turn to fire the shotgun. Dennis then told Hansen that “you
can’t blast if you’re driving,” so Hansen and Dennis decided to
switch places. Hansen drove a short distance down the street,
pulled over, and switched seats with Dennis, so that Dennis was
driving and Hansen was in the front passenger seat. Dennis then
turned the car around and headed back toward the group stand-
ing near the streetlight. At this time, they were driving in the
lane nearest to the curb where the group was standing.

Hammett stated that as they drove toward the first group,
they noticed another group of people on the other side of the
street. Murry suggested that they not go through with the drive-
by shooting because the people on the other side of the street
could shoot back. According to Hammett, even Hansen said,
“I'Y]eah, let’s not do it.” However, Hammett stated that as they
were slowing down and Dennis was making a hand signal to
turn left onto Franklin Street, Hansen yelled, “What’s up, cuz?”
swung the shotgun out the window, and fired. Hammett testified
that the discharged shell hit him when Hansen pumped the shot-
gun. After Hansen fired the shotgun once, it apparently jammed,
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and in Hammett’s words, they were “mobbin out,” or driving
away quickly.

Hammett explained that “What’s up, cuz?” is a phrase which
identifies the speaker as a Crip. According to Hammett, if you
see a Blood and you say, “What’s up, cuz?” the Blood will take
it as disrespect.

HANSEN’S TESTIMONY

Hansen testified on his own behalf as to the events surround-
ing the drive-by shooting. He stated that he owned the Impala in
question and that on the evening of July 16, 1995, he picked up
Hammett, Dennis, and Murry to go “drive around” and see
some girls. He stated that he did not plan on shooting anyone at
that time.

Hansen testified that when he bought the shotgun used in the
drive-by shooting, it had regular shotgun BB shells with it and
that during the two nights prior to the shooting, the shotgun had
been used to “blast.” During one of these incidents, Dennis fired
the shotgun as they were leaving a party, and Hansen admitted
that there were people standing nearby when Dennis fired. On
the other occasion, Hammett fired the shotgun at a house.

Hansen admitted that on the day of the shooting, he bought
deer slugs for the shotgun. He explained that his reason for
doing so was that with slugs, which contain only one large piece
of metal with a hollow tip, you are less likely to hit someone
than you would be firing regular shotgun shells which contain
BB’s. He loaded the shotgun to capacity with the deer slugs and
placed it under the front seat of his car.

Hansen testified that as they were driving north on 40th
Street, Murry pointed out that a group of people standing by a
streetlight, which consisted of Savin and others, looked like
Trey-Eights. Hansen admitted that right after Murry pointed out
what he thought were Trey-Eights, Hansen said it was his turn
to blast. Hansen then decided to pull the car over and switch
places with Dennis so that Hansen was then sitting in the front
passenger seat and Dennis was driving. Hansen testified that it
was his intent at that time to “scare the shit out of” the group
that Murry had pointed out. Hansen then took the shotgun out
from under the front seat and placed it on his lap.
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Hansen testified that everyone in the car then decided “we
wasn’t gonna do it.” However, without explaining the apparent
inconsistency, Hansen testified that as Dennis was about to
make a left turn away from the group, Hansen quickly swung
the shotgun out the window with one hand and deliberately
fired it “up in the air.” It was this shot that hit Savin just above
the left eyebrow, killing him.

On cross-examination, Hansen admitted that he was in fact
pointing the shotgun toward the group of people near 40th and
Franklin Streets, although he denied pointing it at anyone in
particular. He claimed that he did not know that anyone had
been shot until he got to the police station. After the shooting,
Hansen and the other occupants of the car went immediately to
Dennis’ house and hid the shotgun in an abandoned car in the
backyard.

TrRIAL COURT’S SPECIFIC FINDINGS

Following trial on March 14, 1996, the court announced spe-
cific findings which it stated were not intended to be all-inclu-
sive, but merely to make a record for any reviewing court of the
factors that the court found most significant in arriving at its
decision in the case. The court noted that Hammett testified that
Hansen had purchased the deer slugs for the shotgun and that
Hansen had told the others the night before, with reference to
the BB’s in the shotgun, that “ ‘that ain’t gonna do nothing to
nobody, let’s get some slugs that will do damage.’” The court
stated that it was in the context of that remark and the events of
the preceding two evenings that Hansen had purchased this
“very devastating ammunition.” With that in mind, the court
evaluated Hammett's remark that it was Hansen’s turn to blast.
The court also found of particular significance “a remark that
Murry apparently made earlier in the course of the evening, that
‘we’re gonna go dump some slobs.” ” Hammett testified that he
took that to mean that they were going to go and kill some
Bloods.

The court found two additional matters to be of overwhelm-
ing significance. First was the fact that after spotting the group
of people on the west side of 40th Street and announcing that
“‘it’s my turn to blast,’ ” Hansen traded places with Dennis. By
switching to the passenger’s side of the vehicle as it headed
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south on 40th Street, Hansen put himself in a position where he
had a clear shot at the people standing under the streetlight on
the west side of the street. The second significant matter was
Hansen’s testimony that he had purposefully pointed the shot-
gun and fired it. The court found that even if the group had aban-
doned its intent to blast, at that point, the intent was rekindled.

The court further noted that in order to eject a shell from the
shotgun, the gun must be pumped. Since the record reflected
that the discharged shell flew back and hit Hammett in the
chest, the court found conclusively that Hansen had both hands
on the shotgun. The court stated that there was absolutely no
question that Hansen pointed the shotgun in the general direc-
tion of Savin and fired, and that there was no question that the
intent requisite for conviction of first degree murder was pre-
sent. Thereupon, the court found Hansen guilty of first degree
murder, as alleged in count I of the information, and guilty of
use of a firearm in the commission of a felony, as alleged in
count II of the information.

ASSIGNMENTS OF ERROR

Hansen assigns as error that his trial counsel was ineffective
in (1) failing to object to Hammett’s testimony that earlier in the
evening, Murry said: “[W]e gonna go dump on some slobs”; (2)
failing to object to Hammett’s testimony that just prior to the
shooting, Murry said: “[T}here go some Trey-Eights right there.
They just hit me up”; and (3) waiving a jury trial and allowing
Hansen to be tried before a judge who had earlier presided over
the trial of Murry, wherein the State had called Hammett as its
chief witness and the judge had concluded that he was a truth-
ful and trustworthy witness. Hansen also generally assigns as
error that the convictions were not supported by the evidence.

ANALYSIS

Hansen first argues that his trial counsel was deficient
because he failed to object to Hammett’s testimony that Murry
stated: “[W]e gonna go dump on some slobs.” Hansen claims
that this statement was inadmissible hearsay and that it was
extremely damaging, so much so that the trial judge specifically
noted these remarks in making his comments upon rendering
the judgment against Hansen. Hansen concludes:
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It may be argued that there was other evidence from which
that premeditation could have been inferred, but the fact
that the district court singled out that specific statement
and went on to say that the court found that statement to
have been significant, makes any error prejudicial and pre-
vents any fair person from saying that such an error was
harmless beyond a reasonable doubt.
Brief for appellant at 13-14.

To sustain a claim of ineffective assistance of counsel as a
violation of the Sixth Amendment to the U.S. Constitution and
article I, § 11, of the Nebraska Constitution and thereby obtain
reversal of a defendant’s conviction, the defendant must show
that (1) counsel’s performance was deficient and (2) such defi-
cient performance prejudiced the defendant, that is, demon-
strate a reasonable probability that but for counsel’s deficient
performance, the result of the proceeding would have been dif-
ferent. State v. Schoonmaker, 249 Neb. 330, 543 N.W.2d 194
(1996); State v. Clausen, 247 Neb. 309, 527 N.W.2d 609 (1995).
The two prongs of this test, derived from Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984), may be addressed in either order.

Asserting that no reasonably competent trial counsel would
have failed to object to Hammett’s statement that Murry said,
“[Wle gonna go dump on some slobs,” Hansen argues that this
evidence removed any doubt that may have rested in the mind
of the trial judge with respect to the question of whether or not
this was a premedltated killing.

The State, in contrast, argues that trial counsel’s failure to
object to Hammett’s testimony did not constitute deficient
performance because the testimony was admissible as an excep-
tion to the hearsay rule. Specifically, the State asserts that the
statement was admissible pursuant to Neb. Rev. Stat. § 27-803(2)
(Reissue 1995) to reflect Murry’s state of mind at the time he
made the statement. A statement of the declarant’s then existing
state of mind, emotion, sensation, or physical condition (such as
intent, plan, motive, design, mental feeling, pain, and bodily
health) is not excluded from admission by the hearsay rule. See
§ 27-803(2).

The State argues that the statement was admissible because it
clearly reflected Murry’s state of mind and his intent or plan to
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shoot some Bloods. However, the state-of-mind exception to the
hearsay rule allows the admission of extrajudicial statements to
show the state of mind of the declarant only if the declarant’s
then existing state of mind is a material issue in the case. See
State v. Anderson, 245 Neb. 237, 512 N.W.2d 367 (1994). In
this case, the statement in question was material if there is evi-
dence that the declarant, Murry, conspired with Hansen regard-
ing the shooting of Savin. However, because certain statements
by a coconspirator are not hearsay under Neb. Rev. Stat.
§ 27-801(4)(b) (Reissue 1995), we consider whether Murry’s
statement falls under § 27-801(4).

Under § 27-801(4), “[a] statement is not hearsay if: . . . (b)
[t]he statement is offered against a party and is . . . (v) a state-
ment by a coconspirator of a party during the course and in fur-
therance of the conspiracy.” To be admissible, the statements of
the coconspirator must have been made while the conspiracy
was pending and in furtherance of its objects. State v. Bobo, 198
Neb. 551, 253 N.W.2d 857 (1977). The coconspirator exception
to the hearsay rule is applicable regardless of whether a con-
spiracy has been charged in the information or not. /d.

Still, the rule is well established that before the trier of fact
may consider testimony under the coconspirator exception to
the hearsay rule, a prima facie case establishing the existence of
the conspiracy must be shown by independent evidence. Id. The
requirement of prima facie proof requires only enough evidence
to take the question to the jury. See United States v. Trotter, 529
F.2d 806 (3d Cir. 1976). The purpose for this rule is to prevent
hearsay evidence from being lifted by its own bootstraps, i.e.,
relying on the hearsay statements to establish the conspiracy
and then using the conspiracy to permit the introduction of the
hearsay as evidence in the case. State v. Bobo, supra (citing
Glasser v. United States, 315 U.S. 60, 62 S. Ct. 457, 86 L. Ed.
680 (1942)).

In this case, the question is whether Hansen was deprived of
his right to effective assistance of counsel when trial counsel
failed to object to Hammett's testimony that Murry stated,
“[W]le gonna go dump on some slobs.” Regardless of whether a
prima facie case of conspiracy had been established at the time
Murry’s statement was first introduced, we conclude that the
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sum of the evidence submitted at trial, considered indepen-
dently from the declaration in question, established a prima
facie case of a conspiracy between Murry and Hansen. As such,
the declaration would ultimately have been admissible under
the coconspirator exception to the hearsay rule. Murry’s state-
ment was relevant to show the intent of the parties and was
made in furtherance of the object of the conspiracy. It was made
toward the accomplishment of the common object—to blast
with the shotgun the parties were carrying. Therefore, trial
counsel’s failure to object to the statement did not deprive
Hansen of his right to effective assistance of counsel.

In so holding, we note that at trial, there was evidence that on
the evening of the drive-by shooting, Hansen picked up
Hammett, Dennis, and Murry. In the car he was driving, Hansen
carried the sawed-off shotgun which was later used to kill
Savin. The previous two nights, Hansen had similarly driven his
friends around in his car, and the shotgun had been used to
blast. On one of these occasions, Murry was in the car when
Dennis pulled-out the shotgun and fired it out the window as
they were leaving a party where there were people standing
nearby.

According to Hammett, after two successive nights of blast-
ing, Hansen told Hammett that the BB shells they were using
“ain’t gonna do nothin’ to nobody, so let’s go get some slugs so
we can do some damage . . . .” Hansen admitted that he then
bought the deer slugs for the shotgun and loaded the shotgun to
capacity with the slugs during the day immediately preceding
the shooting of Savin. The evidence shows that on the night of
the shooting, as Hansen, Murry, Dennis, and Hammett were
driving around, everyone in the car was aware that the shotgun
was there. At one point, the shotgun was passed from the front
seat to the back seat to see if they might be able to conceal it
there. :
Then, Hansen testified that as they were driving north on
40th Street, Murry pointed out that a group of people, including
Savin, looked like Trey-Eights. Hammett also stated that Murry
said, “[T]here go some Trey-Eights right there. They just hit me
up.” According to Hammett, this statement made reference to
38th Street Bloods. Hammett stated that Murry’s reference to
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the Trey-Eights “hitting him up” referred to “throwing” a gang
sign.

In response to Murry’s comments, Hansen told the group that
it was his turn to blast, and he changed places with Dennis so
that he was sitting on the front passenger side and Dennis was
driving. From this position, Hansen was able to get within 15
feet of Savin and shoot him.

The principal element of a conspiracy is an agreement or
understanding between two or more persons to inflict a wrong
against or injury upon another. State v. Copple, 224 Neb. 672,
401 N.W.2d 141 (1987). A criminal conspiracy requires an
“overt act.” An overt act manifests that a conspiracy is “still at
work.” It tends to show a preexisting conspiracy and manifests
an intent or design toward accomplishment of a crime. Id.
However, an overt act, by itself, need not have the capacity to
accomplish the conspiratorial objective and does not have to be
a criminal act. Id.

Frequently, a conspiracy involves intricate situations and sev-
eral complex acts, which makes it difficult to establish a con-
spiracy or conspiratorial intent by direct proof. Thus, circum-
stantial evidence may establish the existence of a conspiracy or
the criminal intent necessary for a conspiracy. Id. The foregoing
evidence was sufficient to independently establish a prima facie
case of a conspiracy to blast at Savin and the others who were
standing near the streetlight at 40th and Franklin Streets. Thus,
trial counsel was not deficient in failing to object to Murry’s
statement, because that statement was ultimately admissible
under § 27-801(4)(b).

Moreover, we reiterate that under a claim of ineffective assis-
tance of counsel, Hansen must show that trial counsel’s
performance prejudiced him in such a manner that there is a
reasonable probability that but for counsel’s deficient perform-
ance, the result of the proceeding would have been different.
See, State v. Schoonmaker, 249 Neb. 330, 543 N.W.2d 194
(1996); State v. Clausen, 247 Neb. 309, 527 N.W.2d 609 (1995).
See, also, Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). A reasonable probability is a
probability sufficient to undermine confidence in the outcome.
Strickland v. Washington, supra.
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Even if Murry’s statement had not been admitted, there is no
reasonable probability that the result would have been different.
Hansen participated in drive-by shootings during the two nights
prior to the shooting of Savin. Hansen purchased the deer slugs
with the intent to “do some damage.” Hansen admitted that he
deliberately fired at the area where the group of people was
standing. Hansen had both hands on the shotgun and was no
more than 15 feet from Savin. Hansen puimped the shotgun after
firing the first shot, and it then jammed.

In State v. Marks, 248 Neb. 592, 537 N.W.2d 339 (1995), we
stated that no particular length of time for premeditation is
required, provided that the intent to kill is formed before the act
is committed and not simultaneously with the act that caused
the death. The time required to establish premeditation may be
of the shortest possible duration and may be so short that it is
instantaneous, and the design or purpose to kill may be formed
upon premeditation and deliberation at any moment before the
homicide is committed.

The trial court found Murry’s remark—*“[W]e gonna go
dump on some slobs”—significant, but prefaced its remarks by
stating that its findings were not intended to be all-inclusive and
that the court found in particular two matters of overwhelming
significance. First, after spotting the group of people on the
west side of 40th Street and announcing “‘it’s my turn to
blast,” ” Hansen traded places with Dennis. This placed Hansen
in a position to do the shooting. Second, Hansen aimed and
fired the shotgun.

One kills with premeditated malice if, before the act causing
the death occurs, one has formed the intent or determined to kil
the victim without legal justification. /d. The intent to kill may
be inferred, sufficient to support a murder conviction, from the
defendant’s deliberate use of a deadly weapon in a manner
likely to cause death. Id. Even without Murry’s statement, the
evidence overwhelmingly establishes that Hansen killed Savin
with premeditated malice. Hansen’s first assignment of error is
without merit.

Hansen next argues that Murry’s second statement—"“[T]here
go some Trey-Eights right there. They just hit me up”—was
inadmissible hearsay and that trial counsel’s failure to object to
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such testimony violated his right to effective assistance of coun-
sel. Hansen argues that but for the admission of this statement,
there would have been no evidence to indicate that anyone on
the corner was a gang member, a fact that Hansen seems to con-
cede would support a finding of premeditation.

The statement in question was not hearsay, and therefore,
trial counsel’s failure to object to the statement on hearsay
grounds would not constitute deficient performance. Section
27-801(3) defines hearsay as “a statement, other than one made
by the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted . . . .” An
extrajudicial statement not offered to prove the truth of the mat-
ter asserted is not hearsay. Stang-Starr v. Byington, 248 Neb.
103, 532 N.W.2d 26 (1995).

Murry’s statement—*[T]here go some Trey-Eights right
there. They just hit me up”—was not offered to prove the truth
of the matter asserted. It was not offered to prove that Savin and
the others standing on the corner of 40th and Franklin Streets
were Bloods or to prove that Murry saw them throw a gang sign
at Hansen’s car. The statement was offered to show Hansen’s
immediate reaction to the statement. Upon hearing it, Hansen
said that it was his turn to blast, and he switched places with
Dennis. The statement was not offered to prove the truth of the
matter asserted, but was offered as relevant evidence because of
its impact on Hansen. Therefore, trial counsel’s failure to object
to such statement cannot be said to constitute deficient perform-
ance. We determine that Hansen’s second assignment of error is
without merit.

Hansen also argues that his trial counsel was ineffective
because he waived a trial by jury and allowed the case to be
tried in front of a judge who had previously convicted Murry as
an accessory to the homicide of Savin. In Murry’s trial, the
judge had formed an opinion that Hammett was a credible wit-
ness. Hansen contends that his conviction of first degree murder
was, therefore, a foregone conclusion. We strongly disagree.

Hansen clearly has not shown that but for trial counsel’s
allegedly deficient performance, it was reasonably probable that
the result in his case would have been different. Particularly, it
has not been shown with reasonable probability that any other
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judge or jury exposed to Hammett’s testimony would not have
found Hammett to be a credible witness in Hansen’s trial. Nor
has it been shown that without a finding that Hammett’s testi-
mony was credible, the result would have been different.

Moreover, the decision to waive a jury trial is ultimately and
solely the defendant’s, and therefore, the defendant must bear
the responsibility for that decision. State v. Journey, 207 Neb.
717, 301 N.W.2d 82 (1981). Counsel’s advice to waive a jury
trial can be the source of a valid claim of ineffective assistance
only when (1) counsel interferes with his client’s freedom to
decide to waive a jury trial or (2) the defendant can point to spe-
cific advice of counsel so unreasonable as to vitiate the know-
ing and intelligent waiver of the right. Id. Hansen has failed to
present evidence of any specific unreasonable advice or inter-
ference relative to this waiver and, therefore, has failed to show
that trial counsel was deficient in relation to Hansen’s decision
to waive a trial by jury. Therefore, this assignment of error is
also without merit.

Finally, Hansen argues that the evidence was insufficient to
support a finding of first degree murder because “the only real
evidence of premeditation” was that supplied by the hearsay
testimony which, according to Hansen, should have been
excluded. Brief for appellant at 16. Hansen asserts that disre-
garding that evidence, the record is ambiguous with respect to
the question of premeditation and that it is extremely doubtful
that premeditation was proved beyond a reasonable doubt. For
the reasons set forth herein, we find no merit to this argument.

We conclude that the convictions were supported by suffi-
cient evidence. In determining whether evidence is sufficient to
sustain a conviction in a bench trial, an appellate court does not
resolve conflicts in evidence, pass on credibility of witnesses,
evaluate explanations, or reweigh evidence presented, which are
within a fact finder’s province for disposition. A conviction in a
bench trial of a criminal case is sustained if the evidence,
viewed and construed most favorably to the State, is sufficient
to support that conviction. The trial court’s findings have the
effect of a jury verdict and will not be set aside unless clearly
erroneous. State v. Emrich, 251 Neb. 540, 557 N.W.2d 674
(1997).
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The State produced sufficient evidence to prove beyond a
reasonable doubt that Hansen committed first degree murder
and used a firearm in the commission of a felony. The trier of
fact was presented with sufficient evidence of premeditation to
disbelieve Hansen’s declarations to the contrary. See State v.
West, 223 Neb. 241, 388 N.W.2d 823 (1986). Viewing all rele-
vant admissible evidence in a light most favorable to the State,
we find no reason to set aside the convictions.

CONCLUSION
For the foregoing reasons, the judgment of the district court
is affirmed.
AFFIRMED.

CoNCORDIA TEACHERS COLLEGE, APPELLANT, V.
NEBRASKA DEPARTMENT OF LABOR ET AL., APPELLEES.
563 N.W.2d 345

Filed May 16, 1997. No. S-95-467.

1. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does
not involve a factual dispute, its determination is a matter of law, which requires an
appellate court to reach a conclusion independent from the decisions made by the
lower courts. -

2. Jurisdiction: Words and Phrases. Personal jurisdiction is the power of a tribunal to
subject and bind a particular entity to its decisions.

3. Jurisdiction: Waiver. While the lack of subject matter jurisdiction cannot be waived
nor the existence of subject matter jurisdiction conferred by the consent or conduct
of the parties, lack of personal jurisdiction may be waived and such jurisdiction con-
ferred by the conduct of the parties.

4. Jurisdiction. One who invokes the power of the court on an issue other than the
court’s jurisdiction over one’s person makes a general appearance 5o as to confer on
the court personal jurisdiction over that person.

5. Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power of a tri-
bunal to hear and determine a case of the general class or category to which the pro-
ceedings in question belong and to deal with the general subject matter involved.

6. Statutes: Legislature: Intent. In construing a statute, a court must determine and
give effect to the purpose and intent of the Legislature as ascertained from the entire
language of the statute considered in its plain, ordinary, and popular sense.

Appeal from the District Court for Lancaster County: EARL J.
WITTHOFF, Judge. Appeal dismissed.
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Ensz, D.J.

Plaintiff-appellant, Concordia Teachers College (Concordia),
sought a determination from the Nebraska Department of Labor
(Labor) concerning Concordia’s liability for unemploy-
ment insurance tax contributions under Neb. Rev. Stat.
§ 48-604(6)(g)(1)(ii) (Reissue 1988) (now renumbered as
§ 48-604(6)(g)(iXB) (Cum. Supp. 1996); see 1994 Neb. Laws,
L.B. 1337). Following an administrative hearing, Labor deter-
mined Concordia did not qualify for tax-exempt status.
Concordia sought review of Labor’s ruling by the district court
for Lancaster County. Acting on a stipulated motion, the court
remanded the matter for a rehearing by Labor. At the second
administrative hearing, Labor again determined Concordia did
not qualify for tax-exempt status. Concordia sought review of
Labor’s second ruling by filing an “Amended Petition” in the
previous district court proceedings at the same docket and page
number. The district court dismissed Concordia’s action for lack
of jurisdiction. We likewise dismiss the appeal.

ASSIGNMENTS OF ERROR
Concordia contends the district court erred in dismissing
for lack of jurisdiction its request for judicial review of the
January 24, 1996, ruling of the Commissioner of Labor
(Commissioner).

STANDARD OF REVIEW
When a jurisdictional question does not involve a factual dis-
pute, its determination is a matter of law, which requires an
appellate court to reach a conclusion independent from the deci-
sions made by the lower courts. In re Interest of Joshua M. et
al., 251 Neb. 614, 558 N.W.2d 548 (1997); Tess v. Lawyers Title
Ins. Corp., 251 Neb. 501, 557 N.W.2d 696 (1997).
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FACTS

The facts in this matter are not in dispute. Concordia is a cor-
poration operating a college in Seward, Nebraska. On June 8,
1990, Concordia notified Labor it intended to initiate proceed-
ings to eliminate its liability for unemployment insurance tax
contributions, under Nebraska’s Employment Security Law,
Neb. Rev. Stat. §§ 48-601 through 48-671 (Reissue 1988),
on employees Concordia contended were exempt under
§ 48-604(6)(g)(1)(ii). On May 30, 1991, Labor’s unemployment
insurance tax administrator ruled Concordia’s employees were
not exempt from coverage and, therefore, Concordia would not
be accorded tax-exempt status.

On June 19, 1991, Concordia requested a review of the tax
administrator’s decision by the Commissioner. On August 8§,
Labor held a telephonic hearing. Following the hearing, on
December 9, the hearing officer recommended that the
Commissioner affirm the ruling of the tax administrator. On
December 23, the Commissioner adopted the hearing officer’s
recommendation and affirmed the tax administrator’s ruling.

On January 22, 1992, Concordia filed a petition for review in
the district court for Lancaster County. On December 30, pur-
suant to Neb. Rev. Stat. § 84-917(5)(b) and (6)(b) (Reissue
1994), Concordia and the defendants (Labor, Commissioner,
and the State) submitted to the district court an amended stipu-
lation to remand, requesting the matter be remanded to Labor
for further proceedings. On January 4, 1993, the court ordered
the case remanded, stating that in accordance with § 84-917(5)(b)
and (6)(b), “the interests of justice would be served by the con-
sideration and resolution of issues not previously raised before
the agency such that a remand of the matter to the agency for
further proceedings is warranted.”

On April 27, 1993, Labor held a new hearing concerning
Concordia’s liability for unemployment insurance tax contribu-
tions. In addition to new evidence, the hearing officer received
the record of the August 8, 1991, hearing into evidence.

On November 1, 1993, on the basis of the new record, the
hearing officer recommended that Concordia’s request for tax-
exempt status be denied and that the May 30, 1991, ruling of the
tax administrator be affirmed. On January 26, 1994, the
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Commissioner followed the hearing officer’s recommendation
and affirmed the tax administrator’s May 30 raling.

On February 24, 1994, Concordia sought review of the
Commissioner’s January 26 ruling by filing an “Amended
Petition” at the same docket and page number with the district
court involved in the proceedings commenced on January 22,
1992. Concordia did not file the “Amended Petition™ as a sepa-
rate appeal and did not pay a docket fee nor issue summons at
the time it filed the “Amended Petition.” Furthermore,
Concordia did not seek review of the Commissioner’s January
26 ruling in a separate proceeding.

On May 20, 1994, 85 days after filing its “Amended
Petition,” Concordia filed a praecipe for service of summons
seeking service of summons and a copy of the “Amended
Petition” upon the Attorney General of the State of Nebraska.

On March 23, 1995, the district court dismissed Concordia’s
“Amended Petition” for lack of jurisdiction. After finding that
§ 84-917 of the Administrative Procedure Act provides proce-
dures for judicial review of adverse administrative agency rul-
ings, the court concluded Concordia failed to satisfy those
requirements because “Concordia failed to properly perfect its
appeal to the district court after the [April 27, 1993,] adminis-
trative hearing . . .

On April 21, 1995, Concordia appealed to the Nebraska
Court of Appeals. We removed the case to this court’s docket
pursuant to the authority granted to us by Neb. Rev. Stat.
§ 24-1106(3) (Reissue 1995) to regulate the dockets of the
Court of Appeals and this court.

ANALYSIS

We first consider whether the district court had personal
jurisdiction over the Commissioner and Labor. Personal juris-
diction is the power of a tribunal to subject and bind a particu-
lar entity to its decisions. Glass v. Nebraska Dept. of Motor
Vehicles, 248 Neb. 501, 536 N.W.2d 344 (1995). While the lack
of subject matter jurisdiction cannot be waived nor the exis-
tence of subject matter jurisdiction conferred by the consent or
conduct of the parties, lack of personal jurisdiction may be
waived and such jurisdiction conferred by the conduct of the
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parties. Id. One who invokes the power of the court on an issue
other than the court’s jurisdiction over one’s person makes a
general appearance so as to confer on the court personal juris-
diction over that person. /d.

On June 24, 1994, the Commissioner and Labor filed an
amended answer stating, as affirmative defenses, that
Concordia’s “Amended Petition” was improperly filed and not
perfected. The filing of the amended answer by the Commis-
sioner and Labor invoked the power of the district court on an
issue other than personal jurisdiction and, consequently, con-
ferred on the court personal jurisdiction. Therefore, the district
court had personal jurisdiction over the Commissioner and
Labor. See Glass, supra.

We next consider whether the district court had subject mat-
ter jurisdiction. Subject matter jurisdiction is the power of a tri-
bunal to hear and determine a case of the general class or cate-
gory to which the proceedings in question belong and to deal
with the general subject matter involved. See Becker v.
Nebraska Acct. & Disclosure Comm., 249 Neb. 28, 541 N.W.2d
36 (1995).

Under § 48-650, an appeal from the ruling of the Commis-
sioner shall be made in accordance with the Administrative
Procedure Act (APA), Neb. Rev. Stat. §§ 84-901 through
84-920 (Reissue 1994).

Section 84-917(1) states, in relevant part: “Any person
aggrieved by a final decision in a contested case, whether such
decision is affirmative or negative in form, shall be entitled to
judicial review under the Administrative Procedure Act.”

Section 84-917(2)(a) states, in relevant part:

Proceedings for review shall be instituted by filing a peti-
tion in the district court of the county where the action is
taken within thirty days after the service of the final deci-
sion by the agency. . . . Summons shall be served within
thirty days of the filing of the petition in the manner pro-
vided for service of a summons in a civil action.

Neb. Rev. Stat. § 25-510.02 (Reissue 1995) states that the
“State of Nebraska [and] any state agency . . . may be served by
leaving the summons at the office of the Attorney General” in a
specified variety of manners. See, also, Becker, supra.
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Furthermore, although § 25-510.02 provides. a petitioner some
discretion as to the mode of service, it grants no discretion as to
the entity to be served. Nebraska Methodist Health Sys. v. Dept.
of Health, 249 Neb. 405, 543 N.W.2d 466 (1996). Therefore,
when § 25-510.02 applies, as it does in the present case, a sum-
mons must be served on the Attorney General in order to insti-
tute judicial review under the APA. See Twiss v. Trautwein, 247
Neb. 535, 529 N.W.2d 24 (1995). See, also, James v. Harvey,
246 Neb. 329, 518 N.W.2d 150 (1994).

The record makes clear that Concordia filed its “Amended
Petition” within 30 days of the date the Commissioner’s ruling
was served upon it; however, Concordia did not obtain service
of process until May 20, 1994, more than 30 days after the peti-
tion for review was filed with the district court. Moreover, the
record discloses that Concordia also failed to fulfill the service
requirement of § 84-917(2)(a) in that it mailed a copy of its
“Amended Petition” to the Commissioner instead of the
Attorney General. Therefore, the service upon the Commis-
sioner in this case was ineffectual. See Twiss, supra.

In construing a statute, a court must determine and give
effect to the purpose and intent of the Legislature as ascertained
from the entire language of the statute considered in its plain,
ordinary, and popular sense. Boss v. Fillmore Cty. Sch. Dist. No.
19, 251 Neb. 669, 559 N.W.2d 448 (1997); Van Ackeren v.
Nebraska Bd. of Parole, 251 Neb. 477, 558 N.W.2d 48 (1997).
After considering the language of § 84-917(2)(a) in its plain,
ordinary, and popular sense, it is apparent that the Legislature
intended that a summons be served within 30 days of the filing
of the petition for review as a prerequisite to the exercise by the
district court of its jurisdiction over the subject matter on an
appeal from an adverse decision of an administrative agency. As
Concordia failed to invoke the subject matter jurisdiction of the
district court in that it failed to serve the proper summons
within 30 days of filing its “Amended Petition,” the district
court did not acquire authority to review the Commissioner’s
ruling under the APA.

The remaining issue is Concordia’s contention that under
§ 84-917(5)(b) of the APA, the district court had authority to
retain jurisdiction over Concordia’s action seeking judicial
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review of Labor’s adverse ruling after the court had remanded
the action to the agency for rehearing. Section 84-917(5)(b)
states: “If the [district] court determines that the interest of jus-
tice would be served by the resolution of any other issue not
raised before the agency, the court may remand the case to the
agency for further proceedings.”

After considering the plain, ordinary, and popular meaning of
the language in § 84-917(5)(b), we find nothing which explic-
itly empowers a district court to retain jurisdiction over an
action remanded by the court to an administrative agency for a
new hearing. Accordingly, we hold, as a matter of law, that the
district court for Lancaster County did not retain jurisdiction
over the question of Concordia’s claimed tax exemption follow-
ing the court’s order to remand the matter for a second admin-
istrative hearing.

CONCLUSION
We therefore dismiss Concordia’s appeal for lack of juris-
diction.
APPEAL DISMISSED.

STATE OF NEBRASKA, APPELLEE, V.
RONALD MERRILL, APPELLANT.
563 N.W.2d 340

Filed May 16, 1997. No. S-96-591.

1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from
determinations of reasonable suspicion to conduct investigatory stops and probable
cause to perform warrantless searches, is to be upheld on appeal unless its findings
of fact are clearly erroneous.

2. Motions to Suppress: Appeal and Error. In determining whether a trial court’s rul-
ing on a motion to suppress is clearly erroneous, an appellate court does not reweigh
the evidence or resolve conflicts in the evidence, but, rather, recognizes the trial court
as the finder of fact and takes into consideration that it observed the witnesses.

3. Constitutional Law: Search and Seizure. The test used to determine if a defendant
has an interest protected by the Fourth Amendment to the U.S. Constitution is
whether the defendant has a legitimate expectation of privacy in the invaded space.
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4. : . A subjective expectation of privacy is legitimate if it is one that society

is prepared to recognize as reasonable.

5. Police Officers and Sheriffs: Search and Seizure. Objects’ falling within the plain
view of an officer, who has the right to be in the position to have such view, does not
constitute a search.

6. Sentences: Appeal and Error. A sentence imposed within statutory limits will not
be disturbed on appeal absent an abuse of discretion by the trial court.

7. Sentences. An abuse of discretion takes place when the sentencing court’s reasons or
rulings are clearly untenable and unfairly deprive a litigant of a substantial right and
a just result.

Appeal from the District Court for Fillmore County: ORVILLE
L. Coapy, Judge. Affirmed.

Vicky L. Johnson, Fillmore County Public Defender, for
appellant.

Don Stenberg, Attorney General, and Jennifer S. Liliedahl
for appellee.

WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD,
STEPHAN, and MCCORMACK, JJ.

CoNNOLLY, J.

We are asked to determine an issue of first impression. That
is, whether the appellant, Ronald Merrill, had a “legitimate
expectation of privacy” in his driveway so as to invoke his rights
under the Fourth Amendment to the U.S. Constitution.

Law enforcement officers reacting to a citizen’s tip drove to
Merrill’s rural residence, stopped in his driveway, and observed
growing, cultivated marijuana plants from their patrol vehicle.
On the basis of that observation, the officers obtained a warrant
to search Merrill’s farmyard. Upon serving the warrant, the offi-
cers obtained consent from Merrill to search his house.

The district court for Fillmore County overruled Merrill’s
motion to suppress. We affirm because Merrill did not have a
“legitimate expectation of privacy” in his driveway.

ASSIGNMENTS OF ERROR
Merrill asserts that the district court erred in (1) overruling
his motion to suppress because the officers’ original entry onto
his driveway constituted a pretextual search without probable
cause and (2) imposing excessive sentences.
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BACKGROUND

OFFICERS’ INITIAL ENTRY ONTO
MERRILL'S DRIVEWAY

In approximately mid-September 1995, Deputy Steven G.
Roemmich of the Fillmore County Sheriff’s Department
received a tip from an identified area resident that plants sus-
pected to be marijuana were growing on Merrill’s property. On
September 25, 1995, at approximately 1 p.m., Roemmich and
Fillmore County Sheriff William L. Burgess drove by Merrill’s
farmstead and observed Merrill and his wife standing in the
yard. The officers pulled into Merrill’s driveway and turned
around. Merrill approached the officers’ vehicle, and Burgess
spoke with him for approximately 3 minutes about an unrelated
stolen-check case in York County, Nebraska.

While Burgess spoke with Merrill, he and Roemmich
observed two plants approximately 20 to 30 feet away, just east
of Merrill’s garage, that the officers believed to be cultivated,
not wild, marijuana. Upon completion of the discussion, the
officers pulled out of Merrill’s driveway, without having exited
their patrol vehicle, and drove to the Fillmore County sheriff’s
office.

OFFICERS’ SUBSEQUENT SEARCH OF
MERRILL’S RESIDENCE

At the sheriff’s office, the officers prepared an affidavit for a
search warrant based on their observations. A warrant was
issued for a search of “just the farm ground” at Merrill’s resi-
dence. At approximately 3:30 p.m., the officers, along with
Troopers Thomas Hayes and Thomas Nesbitt of the Nebraska
State Patrol, went back to Merrill’s residence and served the
warrant on Merrill. After the warrant was served, Merrill signed
a written voluntary consent to search form and stated that the
officers were “welcome to search any place [they] wanted to
search.” Merrill then showed the officers around the inside of
his home.

Evidence seized during the search included two marijuana
plants found growing in the yard with no weeds growing around
them and a garden hose underneath one of the plants; picked
marijuana found on a coffee table in the living room; a brown
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shaving kit, found in the closet in Merrill’s bedroom, containing
two spoons, numerous syringes, and a blue Ziploc bag; and a
pipe containing marijuana found in Merrill’s back pocket upon
his arrest.

PRETRIAL, TRIAL, AND SENTENCE

Merrill was charged by an amended information with three
counts: (1) unlawful manufacture of a controlled substance, to
wit, marijuana, in violation of Neb. Rev. Stat. § 28-416(1)(a)
(Reissue 1995); (2) possession of marijuana more than 1 pound,
in violation of § 28-416(12); and (3) possession of a controlled
substance, to wit, methamphetamine, in violation of § 28-416(3).
Merrill moved to suppress all the “evidence gathered at the
Merrill farm,” arguing that “the original visit to the Merrill farm
... was pretextual and without probable cause, thus violating
[Merrill’s] rights under the Fourth Amendment to the United
States Constitution.”

The district court overruled Merrill’s motion to suppress,
stating in the judge’s minutes on the docket sheet that “the
police were in a place where they could lawfully be” when they
first spoke with Merrill in his driveway. However, the trial judge
stated in his comments at the hearing on the motion to suppress
that “I know they were investigating marijuana and they can’t
pull my leg, that’s the only reason they were out there.”

At trial, Leon B. Altman, a forensic drug chemist at the
Nebraska State Patrol crime laboratory, testified that he con-
ducted a chemical test on one of the spoons and the blue Ziploc
bag and that both items tested positive for methamphetamine.
Altman also testified that the plants he tested weighed approxi-
mately 2 pounds and tested positive for marijuana, as did the
loose leafy substance found on the coffee table and the residue
in the pipe seized out of Merrill’s back pocket incident to his
arrest.

The jury returned a verdict of guilty on all three counts, and
the district court sentenced Merrill to concurrent sentences as
follows: 4 to S years’ imprisonment for the unlawful manufac-
ture of marijuana, a Class III felony; 2 to 3 years’ imprisonment
for the possession of marijuana more than 1 pound, a Class IV
felony; and 4 to 5 years’ imprisonment for the possession of
methamphetamine, a Class IV felony. Merrill appeals. We
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granted the State’s petition to bypass the Nebraska Court of
Appeals.

STANDARD OF REVIEW
A trial court’s ruling on a motion to suppress, apart from
determinations of reasonable suspicion to conduct investigatory
stops and probable cause to perform warrantless searches, is to
be upheld on appeal unless its findings of fact are clearly erro-
neous. State v. McCleery, 251 Neb. 940, 560 N.W.2d 789
(1997); State v. Konfrst, 251 Neb. 214, 556 N.W.2d 250 (1996).
A sentence imposed within statutory limits will not be dis-
turbed on appeal absent an abuse of discretion by the trial court.
State v. Earl, ante p. 127, 560 N.W.2d 491 (1997); State v.

Cook, 251 Neb. 781, 559 N.W.2d 471 (1997).

ANALYSIS

MOTION TO SUPPRESS

Merrill first asserts that the district court erred in overruling
his motion to suppress. In determining whether a trial court’s
ruling on a motion to suppress is clearly erroneous, an appellate
court does not reweigh the evidence or resolve conflicts in the
evidence, but, rather, recognizes the trial court as the finder of
fact and takes into consideration that it observed the witnesses.
See, State v. McCleery, supra; State v. Konfrst, supra.

Merrill contends that the officers’ original entry onto his
driveway at approximately 1 p.m. on September 25, 1995, con-
stituted a pretextual search for marijuana, without probable
cause, in violation of his rights under the Fourth Amendment to
the U.S. Constitution. Thus, Merrill argues that the evidence
seized later that afternoon, pursuant to the search of his yard by
warrant and house by consent, should have been suppressed as
a fruit of the earlier unconstitutional search (“fruit of the poi-
sonous tree”). See Wong Sun v. United States, 371 U.S. 471, 83
S. Ct. 407, 9 L. Ed. 2d 441 (1963). Merrill does not assert that
the searches of his yard or house were in any other way
unlawful.

The State contends that the officers’ original entry onto
Merrill’s driveway did not constitute a search because Merrill
did not have a “legitimate expectation of privacy” in his drive-
way. Thus, the State argues that Merrill has not implicated an
interest protected by the Fourth Amendment.
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The test used to determine if a defendant has an interest pro-
tected by the Fourth Amendment is whether the defendant has a
legitimate expectation of privacy in the invaded space. See,
State v. Konfrst, supra; State v. Sinsel, 249 Neb. 369, 543
N.W.2d 457 (1996). A subjective expectation of privacy is legit-
imate if it is one that society is prepared to recognize as rea-
sonable. State v. Sinsel, supra; State v. Cody, 248 Neb. 683, 539
N.Ww.2d 18 (1995).

It is undisputed that during the officers’ original entry onto
Merrill’s premises, the officers remained upon Merrill’s drive-
way at all times and never exited their patrol vehicle. Thus, in
order to determine whether Merrill has implicated an interest
protected by the Fourth Amendment, we must analyze whether
Merrill had an expectation of privacy in his driveway that soci-
ety is prepared to recognize as reasonable. This issue is one of
first impression in Nebraska. However, other jurisdictions have
resolved the issue by focusing on the accessibility and visibility
of the driveway from the public roadway. See, U.S. v. Evans, 27
F.3d 1219 (7th Cir. 1994) (Federal Bureau of Investigation
(FBI) agents’ approach to garage in which defendant conducted
automobile repair business did not implicate Fourth
Amendment interest, since, absent evidence that public had lim-
ited access to driveway leading to garage, defendant had no rea-
sonable expectation that members of public or FBI agents
would refrain from entering driveway); United States v. Smith,
783 F.2d 648 (6th Cir. 1986) (officers did not violate defend-
ant’s right to privacy by entering his driveway and observing
marijuana plant growing next to his house where there were no
obstructions indicating any attempt to limit access to area
around house and no effort had been made to screen off or
enclose area where marijuana plants were growing); United
States v. Humphries, 636 F.2d 1172 (9th Cir. 1980), cert. denied
451 U.S. 988, 101 S. Ct. 2324, 68 L. Ed. 2d 846 (1981) (where
automobile parked in driveway was visible from street and
driveway was not enclosed, no reasonable expectation of pri-
vacy that would preclude officer from entering driveway to
check on license plate number of parked car). See, also, State v.
Winkler, 552 N.W.2d 347 (N.D. 1996) (police officers investi-
gating fatal hit-and-run accident by entering defendant’s drive-
way and observing his pickup truck in his garage did not violate
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defendant’s reasonable expectation of privacy because any
member of public would have entered upon defendant’s prop-
erty in manner officers did); Commonwealth v. A Juvenile (No.
2), 411 Mass. 157, 580 N.E.2d 1014 (1991) (police officers’
entry on defendant’s private driveway to inspect exterior of
automobile suspected to be involved in hit-and-run accident did
not violate defendant’s expectation of privacy because driveway
and automobile were clearly visible from public way, driveway
was normal route by which to approach front door of residence,
no intrusion into automobile was required, and defendant had
taken no other steps to conceal parked automobile from public
view).

In the instant case, the record does not reflect that Merrill’s
driveway was not visible from the public roadway or that
Merrill had a gate, fence, or any other sort of obstruction that
limited access to the driveway. Any member of the public could
have entered upon Merrill’s property in the same manner the
officers did. Under these circumstances, the officers’ original
entry onto Merrill’s driveway did not constitute a search for
purposes of the Fourth Amendment because Merrill did not
have a “legitimate expectation of privacy” in his driveway.

The area in Merrill’s yard where the marijuana plants were
growing was not enclosed or screened off from the driveway,
and the plants were in plain view approximately 20 to 30 feet
from the officers’ position in the driveway. What a person
knowingly exposes to the public is not a subject of Fourth
Amendment protection. See Katz v. United States, 389 U.S.
347, 88 S. Ct. 507, 19 L. Ed. 2d 576 (1967). “ ‘[T]here is no rea-
son [a police officer] should be precluded from observing as an
officer what would be entirely visible to him as a private citi-
zen.”” Commonwealth v. A Juvenile (No. 2), 411 Mass. at 160,
580 N.E.2d at 1016, quoting Texas v. Brown, 460 U.S. 730, 103
S. Ct. 1535, 75 L. Ed. 2d 502 (1983). Objects’ falling within the
plain view of an officer, who has the right to be in the position
to have such view, does not constitute a search. State v. Romonto,
190 Neb. 825, 212 N.W.2d 641 (1973); State v. Smith, 184 Neb.
363, 167 N.W.2d 568 (1969).

Because Merrill has not implicated an interest protected by
the Fourth Amendment, the officers’ subjective motives for their
original entry onto Merrill’s driveway do not invalidate their
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objectively justifiable behavior. See Whren v. United States, 517
U.S. 806, 116 S. Ct. 1769, 135 L. Ed. 2d 89 (1996).
Accordingly, the district court did not abuse its discretion in
overruling Merrill’s motion to suppress.

EXCESSIVE SENTENCES

Merrill next asserts that the district court erred in imposing
excessive sentences. A sentence imposed within statutory limits
will not be disturbed on appeal absent an abuse of discretion by
the trial court. State v. Earl, ante p. 127, 560 N.W.2d 491
(1997); State v. Cook, 251 Neb. 781, 559 N.W.2d 471 (1997).
An abuse of discretion takes place when the sentencing court’s
reasons or rulings are clearly untenable and unfairly deprive a
litigant of a substantial right and a just result. State v. Earl,
supra; State v. Cook, supra.

Count I, the unlawful manufacture of marijuana (see
§ 28-416(1)(a)), is a Class III felony, and counts 1II and III, pos-
session of marijuana more than 1 pound (see § 28-416(12)) and
possession of methamphetamine (see § 28-416(3)), are Class IV
felonies. A Class III felony is punishable by a maximum term of
20 years’ imprisonment, a $25,000 fine, or both. Neb. Rev. Stat.
§ 28-105 (Reissue 1995). A Class IV felony is punishable by a
maximum term of 5 years’ imprisonment, a $10,000 fine, or
both. Id.

The district court sentenced Merrill to concurrent sentences
of 4 to § years’ imprisonment on count I, 2 to 3 years’ impris-
onment on count II, and 4 to 5 years’ imprisonment on count III.
These sentences were all within statutory limits, were not
untenable, and did not deprive Merrill of a substantial right or
just result. Accordingly, Merrill’s assertion that the district
court abused its discretion by imposing excessive sentences is
without merit.

CONCLUSION
We conclude that the district court did not err in overruling
Merrill’s motion to suppress and did not impose excessive sen-
tences. As a result, we affirm,
AFFIRMED.
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































