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PSB CREDIT SERVICES, INC., A MINNESOTA CORPORATION,
APPELLANT, V. BARRY RICH AND CAROL RICH, HIS WIFE,
ET AL., APPELLEES.

558 N.W.2d 295

Filed January 10, 1997. No. S-95-1130.

1. Pleadings: Demurrer: Appeal and Error. When reviewing an order sustaining a
demurrer, an appellate court accepts the truth of the facts which are well pled,
together with the proper and reasonable inferences of law and fact which may be
drawn therefrom, but does not accept as true the conclusions of the pleader.

2. Limitations of Actions: Appeal and Error. The determination of which statute of
limitations applies is a question of law, and an appellate court must decide the issue
independently of the conclusion reached by the trial court.

3. Trusts: Deeds: Foreclosure. Two alternative methods of foreclosing a trust deed are

available to the beneficiary of that deed. The first method allows the trustee to exer-

cise the power of sale provided for in the trust deed, and the second method allows
the beneficiary to foreclose in the same manner as provided by law for the foreclo-
sure of mortgages.

___:___:__ . Should the beneficiary of a trust deed choose to pursue the option

of foreclosing in the same manner as provided by law for the foreclosure of mont-

gages, the court, and not the trustee, possesses the power to decree a sale of the mort-
gaged premises.

5. Trusts: Deeds: Foreclosure: Assignments: Limitations of Actions. An assignee of
a successor to a beneficiary’s interest under a trust deed, which assignee elects to
foreclose in the manner provided by law for the foreclosure of mortgages, must bring
its action within 10 years of the date the debt secured by the mortgage matured
uniess, of course, the statute of limitations has been tolled.

6. Statutes. Statutory language is to be given its plain and ordinary meaning in the
absence of anything indicating the contrary.

Petition for further review from the Nebraska Court of
Appeals, HANNON, SIEVERS, and MUES, Judges, on appeal
thereto from the District Court for Lincoln County, JOHN P.
MurpHY, Judge. Judgment of Court of Appeals affirmed.

Michael G. Lessmann and Bruce R. Gerhardt, of Baird, Holm,
McEachen, Pedersen, Hamann & Strasheim, for appellant.

Donald E. Girard, of Girard and Stack, P.C., for appellees
Rich, Libby Franzen, and Craig Franzen.

WHITE, C.J.,, WRIGHT, CONNOLLY, and GERRARD, JJ., and
LIKEs, D.J.
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WHITE, C.J.

On May 25, 1984, Helen M. Elander executed and delivered
to American Security Bank of North Platte, Nebraska
(American Security), a promissory note in the amount of
$250,000. Concurrent with the execution of the note, and to
secure the payment of the indebtedness, Elander executed and
delivered to American Security a deed of trust on property she
owned in Lincoln County, Nebraska. The deed of trust was filed
on May 29, 1984, in the office of the register of deeds. On May
30, 1985, Elander and others executed a renewal promissory
note in the amount of $260,000, which was payable in 176 days
or upon demand.

The last payment on the note was made on April 27, 1987.
Thereafter, Elander and the other debtors failed to pay the
unpaid principal balance and accrued interest due. A notice of
default under trust deed was filed by the trustee and recorded in
the office of the register of deeds on April 27, 1994.

In October 1987, the Federal Deposit Insurance Corporation
(FDIC) took possession and title to all of the assets and prop-
erty of American Security. In June 1994, the FDIC sold,
endorsed, assigned, and delivered to PSB Credit Services, Inc.
(PSB), the deed of trust and the indebtedness secured thereby.

On March 13, 1995, PSB filed a petition of foreclosure and
application for appointment of receiver against the heirs at law
of Elander, who had died intestate in September 1990, and those
other persons who had an interest in the real property which
was subject to the deed of trust (appellees). PSB elected to fore-
close thetrust deed in the manner provided by law for the fore-
closure of mortgages. In compliance with an order partially sus-
taining a motion to strike or make more definite and certain
submitted by appellees, PSB filed an amendment to the petition
on May 22, 1995. Appellees subsequently filed a demurrer to
the petition and amendment on June 1, alleging that the action
was barred by the statute of limitations.

The district court entered an order on September 14, 1995,
sustaining appellees’ demurrer. In sustaining the demurrer, the
court concluded that the 5-year statute of limitations referred to
in Neb. Rev. Stat. § 76-1015 (Reissue 1990) of the Nebraska
Trust Deeds Act applied and that, therefore, PSB was barred
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from bringing its action. The court dismissed PSB’s petition on
September 26. PSB timely appealed, arguing that the court
incorrectly sustained appellees’ demurrer and failed to properly
apply the 10-year statute of limitations set out in Neb. Rev. Stat.
§ 25-202 (Reissue 1995).

The Court of Appeals reversed the lower court’s dismissal of
the petition. In support of its conclusion, the Court of Appeals
determined that § 76-1015 applies only when a trustee sells
property under a trust deed. Because this case involved a more
formal judicial foreclosure, the Court of Appeals held that the
10-year statute of limitations set out in § 25-202 was applicable.
Appellees filed a petition for further review on August 19, 1996.

Appellees’ assignments of error attributed to the Court of
Appeals can be summarized as follows: The court erred when it
found that the time for commencement of an action to foreclose
on real property under a deed of trust is governed by the 10-year
statute of limitations under § 25-202. Such an issue is one of
first impression before this court.

When reviewing an order sustaining a demurrer, an appellate
court accepts the truth of the facts which are well pled, together
with the proper and reasonable inferences of law and fact which
may be drawn therefrom, but does not accept as true the con-
clusions of the pleader. Baltensperger v. Wellensiek, 250 Neb.
938, 554 N.W.2d 137 (1996). The determination of which
statute of limitations applies is a question of law, and an appel-
late court must decide the issue independently of the conclusion
reached by the trial court. See Whitten v. Whitten, 250 Neb. 210,
548 N.W.2d 338 (1996).

Two alternative methods of foreclosing a trust deed are avail-
able to the beneficiary of that deed. The first method allows the
trustee to exercise the power of sale provided for in the trust
deed, and the second method allows the beneficiary to foreclose
in the same manner as provided by law for the foreclosure of
mortgages. Neb. Rev. Stat. § 76-1005 (Cum. Supp. 1994).
Should the beneficiary choose to pursue the second option, the
court, and not the trustee, possesses the power to decree a sale
of the mortgaged premises. Neb. Rev. Stat. § 25-2138 (Reissue
1995).
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PSB, as the assignee of the successor to the beneficiary’s
interest under the trust deed, elected to foreclose in the manner
provided by law for the foreclosure of mortgages. Pursuant to
such law, PSB was required to bring its action within 10 years
of the date the debt secured by the mortgage matured unless, of
course, the statute of limitations had been tolled. § 25-202. The
renewal note matured in this case on November 22, 1985.
However, a payment was made on April 27, 1987. Such a pay-
ment tolled the 10-year statute of limitations. See Vanice v.
Oehm, 247 Neb. 298, 526 N.W.2d 648 (1995). Thus, the fore-
closure action had to have been filed by April 27, 1997. PSB,
which filed its action on March 13, 1995, filed well within the
statute of limitations as required under applicable foreclosure
law. Therefore, PSB’s action was improperly dismissed, and
appellees’ demurrer was improperly granted.

Appellees contend that the statute of limitations as set out in
§ 76-1015 applies in this case. We disagree.

As we have repeatedly held, statutory language is to be given
its plain and ordinary meaning in the absence of anything indi-
cating to the contrary. See, Village of Winside v. Jackson, 250
Neb. 851, 553 N.W.2d 476 (1996); In re Interest of Jaycox, 250
Neb. 697, 551 N.W.2d 9 (1996). It is clear from a plain reading
of the statute that it only pertains to a situation where the trustee
exercises a power of sale upon default. Since the instant case
involves a judicial foreclosure, as opposed to a trustee foreclo-
sure, § 76-1015 is inapplicable.

AFFIRMED.

CAPORALE, J., not participating.

STEPHEN VAN ACKEREN, APPELLANT, V.
NEBRASKA BOARD OF PAROLE ET AL., APPELLEES.
558 N.W.2d 48

Filed January 10, 1997. No. $-96-162.

1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in connec-
tion with which an appellate court has an obligation to reach an independent, correct
conclusion irrespective of the determination made by the court below.
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2. Statutes: Legislature: Intent. In construing a statute, a court must determine and
give effect to the purpose and intent of the Legislature as ascertained from the entire
language of the statute considered in its plain, ordinary, and popular sense.

3. Statutes: Appeal and Error. In the absence of anything indicating to the contrary,
statutory language is 10 be given its plain and ordinary meaning; when the words of
a statute are plain, direct, and unambiguous, no interpretation is necessary or will be
indulged in to ascertain their meaning.

4. Records: Appeal and Error. It is incumbent upon the party appealing to present a
record which supports the errors assigned, and absent such a record, the decision of
the lower court is generally affirmed.

5. Judgments: Records: Appeal and Error. Mcaningful appellate review requires a
record that elucidates the factors contributing to the lower court judge’s decision.

6. Appeal and Error. Errors assigned but not argued will not be addressed.

Appeal from the District Court for Douglas County: JAMES
M. MURPHY, Judge. Affirmed.

Gerald L. Friedrichsen, of Fitzgerald, Schorr, Barmettler &
Brennan, P.C., for appellant.

Don Stenberg, Attorney General, and Alfonza Whitaker for
appellee.

CAPORALE, FAHRNBRUCH, WRIGHT, CONNOLLY, and GERRARD,
JJ., and CASSEL, D.J.

GERRARD, J.

This case presents the question of whether an offender whose
parole has been denied is entitled to an annual public parole
hearing under Neb. Rev. Stat. § 83-1,111(4) (Reissue 1994).
Because we conclude that annual public hearings must be
afforded only to those offenders whose cases have been
deferred for later reconsideration and not to those offenders for
whom parole has been denied, we affirm the judgment of the
district court.

I. FACTUAL BACKGROUND
Stephen Van Ackeren was sentenced to the custody of the
Nebraska Department of Correctional Services on December
20, 1988. Even though the record reveals that Van Ackeren had
been convicted sometime in 1988 of burglary, possession of a
weapon by a convicted felon, and use of a firearm in the com-
mission of a felony, the record does not indicate the lengths or
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terms of Van Ackeren’s sentences or his parole eligibility date.
Nevertheless, we are able to glean from the record that follow-
ing a number of board reviews between June 1991 and July
1994, Van Ackeren was granted a public parole hearing on June
21, 1995.

By a letter dated June 22, 1995, the Nebraska Board of
Parole notified Van Ackeren that it denied his parole due to pub-
lic opposition and the fact that it would depreciate from the seri-
ousness of the crime. Van Ackeren requested a rehearing from
the board, contending in part that the board’s decision to set a
parole review rather than a parole hearing was contrary to
§ 83-1,111(4). The board met on July 20 to consider Van
Ackeren’s request for rehearing. By a letter dated July 21, 1995,
the board informed Van Ackeren that “it was the determination
of the Board to affirm our decision that your parole be denied
and your case be reviewed again in June, 1996.” (Emphasis
supplied.)

Van Ackeren filed a petition in error in the district court,
alleging that the board had violated § 83-1,111(4) by setting his
case for board review rather than for a public hearing and alleg-
ing that his constitutional right to due process of law had been
violated because the board’s decision resulted in his removal
from community custody and return to the Omaha Correctional
Center. Following a hearing apparently based upon Van
Ackeren’s motion for summary judgment (even though no such
motion appears in the record), the district court found that Van
Ackeren was not entitled to the relief he requested and dis-
missed his petition.

Van Ackeren timely appealed to the Nebraska Court of
Appeals. Pursuant to our power to regulate the docket of the
Court of Appeals, we removed this case to our docket.

II. SCOPE OF REVIEW
Statutory interpretation is a matter of law in connection with
which an appellate court has an obligation to reach an inde-
pendent, correct conclusion irrespective of the determination
made by the court below. In re Interest of Jeffrey R., ante p. 250,
557 N.W.2d 220 (1996).
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IT1. ASSIGNMENTS OF ERROR

Van Ackeren asserts that the district court erred in (1) con-
struing § 83-1,111(4) to allow the Board of Parole to set his
case for a board review rather than a public hearing and (2) dis-
missing his petition when (a) the Board of Parole, in response
to Van Ackeren’s motion for summary judgment, did not file a
motion seeking affirmative relief and (b) Van Ackeren’s motion
for summary judgment did not address the allegations in his
petition that the action of the Board of Parole violated his con-
stitutional right to due process. -

IV. ANALYSIS

1. CLAIM OF RIGHT TO ANNUAL HEARING
Section 83-1,111 states, in pertinent part:

(1) Every committed offender shall be interviewed and
have his or her record reviewed by two or more members
of the Board of Parole or a person designated by the board
within sixty days before the expiration of his or her mini-
mum term less any reductions. If, in the opinion of the
reviewers, the review indicates the offender is reason-
ably likely to be granted parole, the Board of Parole shall
schedule a public hearing before a majority of its
members. . . .

(2) The board shall render its decision regarding the
committed offender’s release on parole within a reason-
able time after the hearing or review. . . . If the board shall
deny parole, written notification listing the reasons for
such denial and the recommendations for correcting defi-
ciencies which cause the denial shall be given to the com-
mitted offender within thirty days following the hearing.

(4) If the board defers the case for later reconsidera-
tion, the committed offender shall be afforded a parole
hearing at least once a year until a release date is fixed.
The board may order a reconsideration or a rehearing of
the case at any time.

(Emphasis supplied.) It is the annual public parole hearing set
forth in § 83-1,111(4) to which Van Ackeren claims he is
entitled.
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It is clear that following a parole hearing, the board has three
options. The board may (1) deny parole, (2) defer reconsidera-
tion of the case to a later date, or (3) grant parole. See
§ 83-1,111; Rules and Regulations of the Nebraska Parole
Board, title 270, ch. 4, § 011 (1989). If parole is denied, “writ-
ten notification listing the reasons for such denial and the rec-
ommendations for correcting deficiencies which cause the
denial shall be given to the committed offender within thirty
days following the hearing.” § 83-1,111(2). Conversely, if the
case is deferred for later reconsideration, the offender is entitled
to an annual parole hearing under § 83-1,111(4).

Pursuant to Nebraska statutes, the granting of parole to an
inmate is a discretionary act of the board based upon a predic-
tive judgment of what is best for the inmate and the community.
The statutes provide a framework to guide the board in its deci-
sions. Under the present statutory scheme quoted above, unless
it is determined during a review that an inmate is a likely can-
didate for parole, a parole hearing is not scheduled.
§ 83-1,111(1). To do otherwise would waste valuable resources
and create unrealistic expectations for inmates. If, after review,
it is determined that an inmate is not yet a good risk for parole,
he or she is provided with reasons for the decision and another
review is scheduled. § 83-1,111(2). See, also, Greenholtz v.
Nebraska Penal Inmates, 442 U.S. 1, 99 S. Ct. 2100, 60 L. Ed.
2d 668 (1979).

In the instant case, the board’s letter of June 22, 1995, clearly
set forth that “it was the decision to deny your parole due to
opposition and . . . the seriousness of the crime.” (Emphasis
supplied.) However, when advising Van Ackeren of the future
board review in the same letter, the board stated: “Your case has
been deferred to a June, 1996 Board Review . . ..”

Van Ackeren contends that in the context of Nebraska’s
parole statutes, the terms “deny” and “defer” are synonymous.
Van Ackeren claims that when the board chooses not to grant
parole, it is necessarily deferring the offender’s release. In sup-
port of this contention, Van Ackeren asserts that the statute gov-
erning the criteria for determining whether to grant or deny
parole does not contain the word “deny”; it uses the word
“defer.” That statute, Neb. Rev. Stat. § 83-1,114(1) (Reissue
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1994), provides that “[w]henever the Board of Parole considers
the release of a committed offender who is eligible for release
on parole, it shall order his release unless it is of the opinion
that his release should be deferred” because of certain statutory
criteria, e.g., release would depreciate seriousness of crime or
release would have adverse effect on institutional discipline, et
cetera. (Emphasis supplied.)

However, in construing a statute, a court must determine and
give effect to the purpose and intent of the Legislature as ascer-
tained from the entire language of the statute considered in its
plain, ordinary, and popular sense. Village of Winside v.
Jackson, 250 Neb. 851, 553 N.W.2d 476 (1996). In the absence
of anything indicating to the contrary, statutory language is to
be given its plain and ordinary meaning; when the words of a
statute are plain, direct, and unambiguous, no interpretation is
necessary or will be indulged in to ascertain their meaning.
Seevers v. Potter, 248 Neb. 621, 537 N.W.2d 505 (1995).

With that in mind, we note that the verb “defer” is used
in a completely different context in § 83-1,114 than in
§ 83-1,111(4). In § 83-1,114, the verb “defer” is used in con-
junction with the subject offender’s “release” in a section that
describes the conditions under which it is appropriate for the
board to deny parole and, necessarily, defer an offender’s
release. Conversely, in § 83-1,111(4), the verb “defer” is used
in the context of when an offender’s case may be called up for
reconsideration.

In its plain and ordinary meaning, the verb “defer” means to
“delay” or “postpone.” Webster’s Third New International
Dictionary, Unabridged 591 (1993). The verb “deny” means to
“turn down” or “give a negative answer to.” Id. at 603. When the
board “defers the case for later reconsideration,” it delays mak-
ing a determination regarding parole pending further consider-
ation, and the board may order such reconsideration at any time.
However, under such circumstances, § 83-1,111(4) affords an
offender a public parole hearing at least once a year until a
release date is fixed. A case is deferred for later reconsideration
when an offender is a likely candidate for parole within a rea-
sonable period of time.
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We conclude that the phrases “deny parole” and “defers the
case for later reconsideration” are not used synonymously in the
parole statutes. Thus, an offender is not entitled to an annual
public parole hearing under the plain language of § 83-1,111(4)
after parole has been denied. The plain language of the board’s
June 22 and July 21, 1995, letters clearly supports the district
court’s conclusion that the board denied parole to Van Ackeren.

Accordingly, we determine that Van Ackeren is not entitled to
an annual public parole hearing as a result of the board’s denial
of parole. However, our inquiry does not end here.

2. CLAIM REGARDING DUE PROCESS VIOLATION

Van Ackeren next claims that the district court erred in
dismissing his petition because Van Ackeren’s motion for sum-
mary judgment did not address the due process allegations con-
tained in his petition.

We note from the outset that Van Ackeren’s motion for sum-
mary judgment is not contained in the record. The transcript in
the instant case consists of Van Ackeren’s petition in error, the
Board of Parole’s answer, and a “journal entry” entered by the
district court. The “journal entry” in the record is, in actuality,
a notation on the district court docket sheet which does not con-
tain the judge’s signature and reads, in total, as follows:

Briefs submitted by the parties and reviewed by the
court. The court finds that Plaintiff is entitled to annual
parole hearings only “if the board defers the case for later
consideration.” R.R.S. 83-1,111(4) 1994.

In the case at bar the board denied parole and therefore
plaintiff is not entitled to the relief requested and his peti-
tion is dismissed.

(Emphasis in original.) The notation in the docket sheet does
not reveal that the order was entered as a result of Van
Ackeren’s motion for summary judgment, nor does the order
reveal upon what basis Van Ackeren sought summary judgment.
The only place in the record that provides a hint of the nature of
the proceedings is at line 8 of the 44-line bill of exceptions,
where Van Ackeren’s counsel offers an exhibit “on behalf of
[Van Ackeren’s] motion for summary judgment.”
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We have held on numerous occasions that it is incumbent
upon the party appealing to present a record which supports the
errors assigned, and absent such a record, the decision of the
lower court is generally affirmed. Shuck v. Jacob, 250 Neb. 126,
548 N.W.2d 332 (1996); WBE Co. v. Papio-Missouri River Nat.
Resources Dist., 247 Neb. 522, 529 N.W.2d 21 (1995). See
Terry v. Duff, 246 Neb. 11, 516 N.-W.2d 591 (1994). Meaningful
appellate review requires a record that elucidates the factors
contributing to the lower court judge’s decision. Spittler v.
Nicola, 239 Neb. 972, 479 N.W.2d 803 (1992).

We cannot determine, after reviewing this record, whether
(1) Van Ackeren’s motion for summary judgment addressed the
violation of due process allegations or (2) the district court con-
sidered such allegations at the time it dismissed Van Ackeren’s
petition. There is certainly no evidence in the record that estab-
lishes a violation of Van Ackeren’s right to procedural due pro-
cess, and, in any event, this court will not speculate upon the
basis on which Van Ackeren sought summary judgment.

We conclude that this assignment of error is without merit.

3. CLAIM OF ERRONEOUS DISMISSAL

Van Ackeren finally claims that the district court erred when
it dismissed his petition after the summary judgment hearing
even though the Board of Parole had not filed a cross-motion
seeking affirmative relief. We first note that Van Ackeren’s brief
does not contain any legal or factual discussion regarding this
claimed error. Errors assigned but not argued will not be
addressed. McWhirt v. Heavey, 250 Neb. 536, 550 N.W.2d 327
(1996); Goolsby v. Anderson, 250 Neb. 306, 549 N.W.2d 153
(1996); Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 615
(1995). In light of this long-recognized rule and the fact that
meaningful appellate review is impossible based on the sparse
record before us, we do not consider Van Ackeren’s last assign-
ment of error.

V. CONCLUSION
Based on the foregoing reasons, the judgment of the district
court is affirmed.
AFFIRMED.
WHITE, C.J., not participating.
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FIRST PLACE COMPUTERS, INC., APPELLANT, V.
SECURITY NATIONAL BANK OF OMAHA, NEBRASKA, APPELLEE,
558 N.W.2d 57

Filed January 17, 1997. No. S-94-1080.

1. Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to judgment as a matter
of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

3. Uniform Commercial Code: Netice: Time. Neb. U.C.C. § 4-406(4) (Reissue 1980)
establishes a condition precedent that requires a customer to give notice to a bank
within 1 year of the time the statement and items are made available 1o the customer
of any unauthorized or altered signature as a prerequisite to filing suit.

Appeal from the District Court for Douglas County:
LAWRENCE J. CORRIGAN, Judge. Affirmed.

James R. Place, of Place Law Office, for appellant.

Myron L. Listrom, of Sloan, Listrom, Eisenbarth, Sloan &
Glassman, for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
CoNNOLLY, and GERRARD, JJ.

GERRARD, J.

First Place Computers, Inc. (First Place), appeals from a
summary judgment entered in the district court in favor of
Security National Bank of Omaha, Nebraska (the bank). First
Place brought suit against the bank, alleging that from
September 1, 1988, through June 1989 the bank honored and
paid several checks of First Place’s that contained forged signa-
tures, incomplete signatures, and unauthorized signatures, caus-
ing damages in the sum of $97,898.01. The bank answered,
alleging that First Place’s claim is barred by the provisions of
Neb. U.C.C. § 4-406(4) (Reissue 1980) (now amended and cod-
ified at Neb. U.C.C. § 4-406(f) (Reissue 1992)). Section
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4-406(4) places upon a bank’s customer the duty of bringing to
the bank’s attention, within 1 year, any item containing an unau-
thorized signature which has been debited to the customer’s
account. There was also a contract between First Place and the
bank that purportedly further restricted the time period in which
an unauthorized signature must be reported to 60 days. This
case requires us to decide whether § 4-406(4) should be con-
strued as a statute of limitations rather than as a notice prereq-
uisite to filing suit. We conclude that § 4-406(4) is a condition
precedent that requires customer notice to a bank, within 1 year,
as a prerequisite to filing suit. Because the evidence reveals that
First Place did not discover and report the alleged unauthorized
signatures to the bank within 1 year, we affirm the judgment of
the district court.

I. FACTUAL BACKGROUND

First Place was incorporated on August 2, 1988, by Douglas
Ellsworth and Tom Adair and opened for business in the fall of
1988.

On July 20, 1988, Ellsworth and Adair opened a checking
account for First Place at the bank. On July 21, Ellsworth and
Adair signed a standard signature card at the bank. First Place
asserts, and the bank assumes in its brief, that the signature card
requires two signatures (i.e., Ellsworth’s and Adair’s) on each
check presented for payment, even though the signature card in
evidence contains no such requirement. The 155 checks at issue
in this case include checks on which Ellsworth’s signature is
improper, checks which purport to bear the signature of
Douglas E. Ellsworth but which Ellsworth claims are forgeries
of his signature, and checks on which only one of the two
“required” signatures appears.

The bank mailed statements and canceled checks to First
Place within a week of the cutoff date each month. However,
Ellsworth employed a bookkeeper, and he did not personally
inspect the check register on a routine basis.

On June 15, 1989, Ellsworth found a check stub in the check
register indicating that a large check (approximately $4,000)
had been written to Adair that Ellsworth had not signed.
Ellsworth went to the bank and met with an officer of the bank.
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Ellsworth told the bank officer that he had not signed the
check and did not want it to be honored. In addition, he voiced
his suspicion that the problems had been going on for a period
of time. The check to Adair was not paid and is not at issue in
the instant case.

The following week, Ellsworth talked with the same bank
officer about irregularities in the account; however, they did not
discuss specific checks. At about this same time, the bank offi-
cer called Ellsworth to discuss a number of checks that had
been “in the float”; Ellsworth indicated that he had not signed
these checks. However, Ellsworth wanted the checks to be paid,
and he signed the checks at that time.

Sometime in late 1989 or early 1990, Ellsworth brought in
five or fewer checks that he had not signed but wanted honored;
again, he signed the checks at that time. These checks are not at
issue in the instant case. At no other time prior to 1992 did
Ellsworth present checks to the bank claiming that signatures
were improper. The first time that Ellsworth gave notice to the
bank of any specific checks paid by the bank which contained
forged or unauthorized signatures was when a list of checks pre-
pared by Ellsworth and his attorney was given to the bank
sometime after June 22, 1992.

The bank moved for summary judgment, asserting that
§ 4-406(4) and the contract between the parties precluded
recovery by First Place and that there was no evidence of any
damage to First Place. The district court sustained the bank’s
motion for summary judgment and dismissed the lawsuit. The
district court found that there was no genuine issue of material
fact to be resolved and that recovery was barred by First Place’s
failure to comply with § 4-406(4) and with the agreement
between the parties.

II. SCOPE OF REVIEW
Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Polinski v. Omaha Pub. Power Dist., ante p. 14, 554
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N.W.2d 636 (1996). In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to
the party against whom the judgment is granted and gives such
party the benefit of all reasonable inferences deducible from the
- evidence. Id.

III. ASSIGNMENTS OF ERROR

Summarized and restated, First Place asserts that summary
judgment was improper in that the district court erred in (1)
construing § 4-406(4) as a statute of limitations rather than as a
notice prerequisite to filing suit, (2) determining that First Place
had not provided the required notice to the bank, and (3) apply-
ing § 4-406(4) to checks on a two-signature account bearing
only one signature.

IV. ANALYSIS

1. DuTY TO DISCOVER AND REPORT

The Uniform Commercial Code provision in effect at the
time of the cause of action reads:

Without regard to care or lack of care of either the cus-
tomer or the bank a customer who does not within one
year from the time the statement and items are made avail-
able to the customer (subsection (1)) discover and report
his unauthorized signature or any alteration on the face or
back of the item or does not within three years from that
time discover and report any unauthorized indorsement is
precluded from asserting against the bank such unautho-
rized signature or indorsement or such alteration.
§ 4-406(4).

Section 4-406(4) clearly places upon a bank’s customer the
duty of bringing to the bank’s attention any item containing an
unauthorized signature which has been debited to the cus-
tomer’s account. It “‘evidence[s] a public policy in favor of
imposing on customers the duty of prompt examination of their
bank statements and the notification of banks of forgeries and
alterations and in favor of reasonable time limitations on the
responsibility of banks for payment of forged or altered items.””
Knight Communications v. Boammen’s Nat., 805 S.W.2d 199,
202 (Mo. App. 1991). See, also, 7 Ronald A. Anderson,
Anderson on the Uniform Commercial Code § 4-406:1, com-
ment 7 (rev. 3d ed. 1995).
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Failure to “discover and report” the unauthorized signature
within 1 year from the time the bank makes available to the cus-
tomer a statement of account accompanied by items paid in sup-
port of debit entries, precludes the customer’s assertion of a
claim against the bank. This constitutes “an absolute time limit
on the right of a customer to make claim . . . without regard to
care or lack of care of either the customer or the bank.” See id.,
comment 5 at 451.

The absolute nature of the time limit distinguishes it from a
statute of limitations. Other jurisdictions have considered the
identical limitation and concluded that it “‘is not merely a
statute of limitations, but a rule of substantive law barring abso-
- lutely a customer’s untimely asserted right to make such a claim
against the bank.”” Provident Savings Bank v. United Jersey
Bank, 207 N.J. Super. 303, 307, 504 A.2d 135, 137 (1985)
(quoting Brighton, Inc. v. Colonial First Nat'l Bank, 176 N.J.
Super. 101, 422 A.2d 433 (1980), aff’d 86 N.J. 259, 430 A.2d
902 (1981)). The statute establishes a condition precedent to an
action which, unlike a statute of limitations, may not be tolled.
Pine Bluff Nat’l Bk. v. Kesterson, 257 Ark. 813,520 S.W.2d 253
(1975); Billings v. East Riv. Sav. Bank, 33 A.D.2d 997, 307
N.Y.S.2d 606 (1970). We agree, and hold that § 4-406(4) estab-
lishes a condition precedent that requires a customer to give
notice to a bank within 1 year of the time the statement and
items are made available to the customer of any unauthorized or
altered signature as a prerequisite to filing suit.

In the instant case, the evidence establishes that the bank
mailed to First Place its bank statement on a monthly basis. The
statement reflected all deposits, credits, and debits to First
Place’s account for the period beginning on the first day of each
month and ending on the last day of each month. Included in
each monthly bank statement were the originals of all checks
paid during the statement period, including all checks upon
which First Place is making a claim in this lawsuit.

First Place is complaining about forged and unauthorized
signatures on several checks that the bank allegedly honored
and paid from September 1, 1988, through June 1989. The first
time that First Place ever gave notice to the bank of any alleged
forged or unauthorized signatures regarding checks that are the
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subject matter of the present lawsuit was when a list of checks
prepared by Ellsworth and his attorney was given to the bank
sometime after June 22, 1992. However, First Place asserts that
the bank was placed on sufficient notice when Ellsworth met
with a bank officer in June 1989 and voiced his objection to the
$4,000 check written to Adair and general concerns about irreg-
ularities in the checking account.

First Place’s assertion ignores the requirement of § 4-406(4)
that the customer discover and report “the item” on which the
unauthorized signature appears. An item, as defined in Neb.
U.C.C. § 4-104(1)(g) (Reissue 1980) (now amended and codi-
fied at Neb. U.C.C. § 4-104(a)(9) (Reissue 1992)), is an instru-
ment for the payment of money. The language of the statutes in
effect at the relevant time specifically requires a report of each
item or check which the customer claims contained an unautho-
rized or forged signature.

Ellsworth did not report to the bank, in 1989 or 1990, alleged
unauthorized or forged signatures regarding any of the 155
checks at issue in this case. We, therefore, conclude that the
general concerns about possible irregularities in the account
voiced by Ellsworth to the bank officer in June 1989 did not
meet the requirement of § 4-406(4) that the customer discover
and report “the item” on which the unauthorized signature
appears.

Thus, because First Place did not discover and properly
report the alleged forged or unauthorized signatures to the bank
within 1 year, First Place’s first two assignments of error are
without merit.

2. SINGLE-SIGNATURE CHECKS

First Place next asserts that the district court erred in apply-
ing § 4-406(4) to 11 checks that bore only one of the two nec-
essary signatures on this alleged two-signature account. First
Place argues that the 1l-year reporting prerequisite does not
apply to these 11 checks because the absence of a necessary sig-
nature does not constitute an “unauthorized signature” within
the meaning of § 4-406(4). Ellsworth signed nine of the “single-
signature” checks; Adair signed the other two “single-signa-
ture” checks.
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First Place’s argument assumes, of course, that the signature
card in evidence requires two signatures (i.e., Ellsworth’s and
Adair’s) on each check presented for payment. The evidence
does not support this assumption.

In spite of First Place’s assertion, and the bank’s assumption,
the signature card does not require the signatures of both
Ellsworth and Adair upon each check presented for payment.
The signature card in evidence is set forth below.

S oA, ncBRASKA Signature Card for Deposit Accounts
Taw of sccoww Sotael Sec. rumberiFed 10 mumos
1st Place Computers, Inc. 080-508-4
Account numper
7-21-88 Bkng.
Dare Decosa Staew 10 mmOer

Nome of tnusi Deneiciary, menor 0 PCD oevee

Tvoe of account Owprseos: & (ore;

QChechung Oan mamausl DOa nonprofit corp pa .

a Savings Dot deoosiors with ESSOCIBIION OF ONYamIanon

Qinterest pius Chacking Now nght of survivorship Oa for-protit corporation. partnerstup.
) custocian for the MINOr  &3SOCIaNON OF OYaNVIaON

Omoney Market Checkmg .

O Money Market Savings (Jtrustee for the person 38 govemment entty

Dormer namea above Ootner

Tuin of sccoum ACCOUN Tuumowr
1st Place Computers, Inc. 080-508-4
NumOer of $0ne0ures reured
Co

By signing thiy’kard, | acknowledge.cgceipt of and agree to the General Terms for
all Deposit A ﬁ

nts which yagha gf en me.

Tatats)
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The initials of the bank officer that assisted First Place in
opening the account (“ECH”) appear in the space that is desig-
nated for the number of signatures required for each check.
There is nothing contained (1) on the signature card, (2) in the
general contract for all deposit accounts (referenced on the sig-
nature card), or (3) in a separate corporate resolution that sets
forth a two-signature requirement for presentment and honoring
of each check on this account.

Accordingly, First Place’s claim for damages regarding those
checks that contain only one of the two “required” signatures
fails as a matter of law. We need not determine whether a miss-
ing but necessary drawer’s signature constitutes an “unautho-
rized signature” within the meaning of § 4-406(4).

V. CONCLUSION
For the foregoing reasons, summary judgment was proper,
and we affirm the judgment of the district court.
AFFIRMED.

LyNDA E. BOHL, APPELLANT, V. BUFFALO COUNTY, NEBRASKA,
A POLITICAL SUBDIVISION, AND DAVID R. BUTLER, APPELLEES.
557 N.W.2d 668

Filed January 17, 1997. No. S-94-1199.

1. Trial: Pleadings: Pretrial Procedure. A motion for judgment on the pleadings is
properly granted when it appears from the pleadings that only questions of law are
presented. In making such motion, the moving party admits the truth of all well-
pleaded facts in the opposing party’s pleadings, together with all reasonable infer-
ences to be drawn from such facts. The moving party also admits the untruth of his
own allegations insofar as they have been controverted.

2. Summary Judgment: Appeal and Error. Summary judgment is proper only when
the pleadings, depositions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as to the ultimate infer-
ences that may be drawn from those facts and that the moving party is entitled to
judgment as a matter of law. A reviewing court views the evidence in a light most
favorable (o the party opposing the motion and gives that party the benefit of all rea-
sonable inferences deducible from submitted evidence.

3. Political Subdivisions Tort Claims Act. A plaintiff pursuing an action against a
political subdivision must satisfy all the requirements which are set out in Neb. Rev.
Stat. § 13-919(1) (Reissue 1991).
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4. Equity: Estoppel. Six elements must be satisfied for the doctrine of equitable estop-
pel to apply: (1) conduct which amounts to a false representation or concealment of
material facts or, at least, which is calculated to convey the impression that the facts
are otherwise than, and inconsistent with, those which the party subsequently
attempts to assert; (2) the intention, or at least the expectation, that such conduct shali
be acted upon by, or influence, the other party or other persons; (3) knowledge, actual
or constructive, of the real facts; (4) lack of knowledge and of the means of knowl-
edge of the truth as to the facts in question; (5) reliance, in good faith, upon the con-
duct or statements of the party to be estopped; and (6) action or inaction based
thereon of such a character as to change the position or status of the party claiming
the estoppel.

Appeal from the District Court for Buffalo County: Joun P.
ICENOGLE, Judge. Affirmed.

John H. Marsh, of Knapp, Fangmeyer, Aschwege & Besse,
and James L. Bush, of Windscheffel & Bush, for appellant.

Richard L. Boucher and, on brief, Tamra L. Walz, of Boucher
Law Firm, for appellees.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
CONNOLLY, and GERRARD, JJ.

PER CURIAM.

On August 17, 1991, David R. Butler, a deputy sheriff for
Buffalo County, accompanied by his 4-year-old son, was driv-
ing to Grand Island in Hall County to testify on August 19
concerning a matter which had arisen during Butler’s prior
employment with Hall County. While driving through Kearney,
Nebraska, the vehicle Butler was operating collided with a vehi-
cle in which the plaintiff, Lynda E. Bohl, was a passenger. As a
result of the collision, Bohl alleges she suffered physical, men-
tal, and economic harm and damages.

In April 1991, Butler was employed as a deputy sheriff by the
Buffalo County Sheriff’s Department. At the time of the acci-
dent, Butler was driving an unmarked official vehicle owned by
the Buffalo County Sheriff’s Department. Normally, Butler was
not permitted to drive a vehicle to his home in Grand Island
because it was located outside Buffalo County. However,
Captain Anderson of the Buffalo County Sheriff’s Department
gave permission to Butler to drive the vehicle home on the date
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of the accident, since Butler was scheduled to appear in traffic
court in Grand Island on the following Monday and would be
available to be on duty on Monday sooner than if he had driven
his own vehicle.

In violation of county policy, Butler’s son was present in the
county vehicle at the time of the collision. Butler was carrying
his sheriff’s department pager and his weapon. He was wearing
a T-shirt, shorts, and tennis shoes. As usual, he had been on call,
but he was not being compensated for time spent driving to
Grand Island. Butler was to have been compensated by Buffalo
County, however, for time spent testifying in Hall County.

After the accident, Butler received a 3-day suspension for his
violation of county policy prohibiting his son from riding with
him in a county-owned vehicle. Bohl and her husband, James
Bohl, signed a partial payment agreement acknowledging
receipt of $10,485 paid on behalf of “NIRMA,” Buffalo County,
the Buffalo County Sheriff’s Department, and Butler for prop-
erty damage resulting from the accident. The agreement
included the following language: “It is understood the Statute of
Limitations requires that any legal action for damages from this
accident must be commenced before August 17th 1995.” The
agreement was provided by T.A. Kahrhoff, an adjuster for
Buffalo County’s insurance carrier.

On August 18, 1993, in the district court for Buffalo County,
Bohl filed an action for negligence against Butler in his capac-
ity as an “undersheriff” and against Buffalo County. On that
same day, a tort claim was filed with the board of county com-
missioners pursuant to Neb. Rev. Stat. § 13-920 (Reissue 1991).
The tort claim was later withdrawn on August 15, 1994.

The defendants both demurred, challenging Bohl’s petition
on the grounds that the district court had no subject matter juris-
diction, that Bohl did not have capacity to sue, and that the peti-
tion failed to state facts sufficient to constitute a cause of action.
The district court agreed. On August 31, 1993, the court sus-
tained the defendants’ demurrer and dismissed the case without
prejudice, holding that the suit was brought prematurely. Neb.
Reyv. Stat. § 13-906 (Reissue 1991) provides that

[n]o suit shall be permitted . . . unless the governing body
of the political subdivision has made final disposition of
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the claim, except that if the governing body does not make
final disposition of a claim within six months after it is
filed, the claimant may, by notice in writing, withdraw the
claim from consideration of the governing body and begin
suit . . ..
The court stated that because Bohl did not abstain from filing a
petition in the district court until the board had made a final dis-
position of the tort claim or until 6 months had passed, the suit
was not properly before the court.

Bohl, in a motion for a new trial, requested that the court
overrule the defendants’ demurrer or, in the alternative, allow
her to amend her petition. The court allowed Bohl to amend her
petition. Bohl filed an amended petition on November 12, 1993.
In his answer to the amended petition, Butler denied Bohl’s
allegations of negligence. In addition, Butler affirmatively
alleged that the accident occurred while he was acting within
the course of his employment as a deputy sheriff for Buffalo
County, that § 13-920 of the Nebraska Political Subdivisions
Tort Claims Act applied, and that Bohl failed to abide by the
necessary requirements set out in the act. In May 1994, Butler
moved for summary judgment.

Bohl filed a second amended petition on August 19, 1994,
in which she alleged that Butler was acting within the scope of
his employment and that the negligence of Butler was imputed
to Buffalo County. Bohl requested the court to grant judgment
against Butler and Buffalo County and further requested that
Buffalo County be estopped from raising a statute of limita-
tions defense provided in § 13-920 because she had relied on
the 4-year statute of limitations set out in the partial payment
agreement.

In Bohl’s third amended petition, which was filed on
September 1, 1994, Bohl asserted facts which, when read gen-
erously, alleged that Butler individually, and not within the
scope of his employment, had acted negligently. Alternatively,
Bohl alleged that Buffalo County was liable for Butler’s negli-
gent acts when he was acting within his official capacity. Bohl
also prayed that the court grant judgment against Butler or
Buffalo County and requested that Buffalo County be estopped
from raising a statute of limitations defense provided in
§ 13-920.
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In response to Bohl’s second amended petition, Butler and
Buffalo County filed a demurrer. With regard to Bohl’s third
amended petition, both defendants filed a motion to strike and
objections to the third amended petition.

On September 13, 1994, the district court sustained Butler’s
motion for summary judgment. The court stated that the mate-
rial facts involved in the case were not in dispute: Butler was
employed by the Buffalo County sheriff’s office; the vehicle
Butler was operating was an unmarked county vehicle; Butler
was casually dressed; Butler’s son was a passenger in the vehi-
cle; Butler was not being compensated for his time spent driv-
ing to Grand Island (i.e., not “on duty”), but was subject to calls
on a 24-hour basis (i.e., “on call”); Butler had his revolver with
him; Butler had received permission to take the unmarked
cruiser to his residence; Butler was scheduled to testify in Hall
County the following Monday regarding a case related to his
prior employment with Hall County; and the purpose of allow-
ing Butler to drive the cruiser to Grand Island was to go “on
duty” sooner on Monday following his testimony.

While the district court concluded that the fact finder deter-
mines the issue of whether an employee is acting within the
scope of his employment, it determined as a matter of law that
the ultimate inference must be drawn that Butler’s acts occurred
within the course of employment. Therefore, the court held that
§ 13-920 was applicable and was not properly adhered to by
Bohl. Shortly thereafter, Bohl moved for a new trial.

On September 26, 1994, the court addressed the defendants’
demurrer to the second amended petition and their motion to
strike and objections to the third amended petition. The court
found that the action as to Butler in his individual and official
capacity was dismissed per its order dated September 13, 1994.
However, the action against Buffalo County was still a live con-
troversy regarding the estoppel issue which was raised by Bohl
in her second and third amended petitions. Furthermore, the
court held that Buffalo County’s arguments in support of its
motion and demurrer could be construed as an oral motion for
judgment on the pleadings.

In a journal entry and an amended journal entry dated
November 21, 1994, the district court denied Bohl’s motion for
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new trial as to Butler. The court also granted Buffalo County’s
motion for judgment on the pleadings and dismissed the case as
to the county. In support of its holding, the court determined
from the face of the pleadings that Bohl failed to meet at least
three of the six elements of estoppel because she failed to show
(1) that Buffalo County’s conduct constituted a false represen-
tation; (2) that Bohl lacked knowledge as to the truth of the
representations and lacked the means of obtaining such knowl-
edge; and (3) that the false representations relied on by Bohl
were the cause of her inaction, which led to her injury, detri-
ment, or prejudice.

Bohl moved for a new trial. The district court denied Bohl’s
motion on December 5, 1994. A timely notice of appeal was
filed on December 13.

Bohl assigns the following errors: (1) The trial court erred in
granting Buffalo County’s motion for judgment on the plead-
ings and determining from the face of the pleadings that Bohl
could not meet the elements of estoppel, and (2) the trial court
erred in granting Butler’s motion for summary judgment and
finding as a matter of law that Butler was acting within the
scope of his employment as a deputy sheriff. We affirm.

A motion for judgment on the pleadings is properly granted
when it appears from the pleadings that only questions of law
are presented. In making such motion, the moving party admits
the truth of all well-pleaded facts in the opposing party’s plead-
ings, together with all reasonable inferences to be drawn from
such facts. The moving party also admits the untruth of his own
allegations insofar as they have been controverted. White v.
Ardan, Inc., 230 Neb. 11, 430 N.W.2d 27 (1988).

Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. A reviewing court views the evidence in a light most favor-
able to the party opposing the motion and gives that party the
benefit of all reasonable inferences deducible from submitted
evidence. Boyd v. Chakraborty, 250 Neb. 575, 550 N.W.2d 44
(1996).
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We must first address whether the lower court erred in dis-
missing Bohl’s action against Buffalo County.

A plaintiff pursuing an action against a political subdivision
must satisfy all the requirements which are set out in Neb. Rev.
Stat. § 13-919(1) (Reissue 1991). That section provides in part:

Every claim against a political subdivision permitted
under the Political Subdivisions Tort Claims Act shall be
forever barred unless within one year after such claim
accrued the claim is made in writing to the governing
body. Except as otherwise provided in this section, all
suits permitted by the act shall be forever barred unless
begun within two years after such claim accrued.

Bohl neglected to submit a claim to the appropriate govern-
ing body until 2 years after the motor vehicle accident. Bohl
alleges in her third amended petition, however, that Buffalo
County should be estopped from raising statute of limitations
and nonpresentment of claim defenses available under § 13-919
because she was led to believe that she had until August 17,
1995, to commence a legal action. According to the partial pay-
ment agreement provided to Bohl by an adjuster for the
county’s insurance carrier, the statute of limitations for any
action arising from the accident occurring on August 17, 1991,
was 4 years.

This court has never applied, and will not apply in this case,
the doctrine of equitable estoppel to excuse a plaintiff’s failure
to comply with the Political Subdivisions Tort Claims Act. Even
if we were to apply such a doctrine, however, a review of the
pleadings suggests that Bohl failed to properly allege the ele-
ments of equitable estoppel.

This court has set forth six elements which must be satisfied
for the doctrine of equitable estoppel to apply:

(1) conduct which amounts to a false representation or
concealment of material facts, or at least, which is calcu-
lated to convey the impression that the facts are otherwise
than, and inconsistent with, those which the party subse-
quently attempts to assert; (2) the intention, or at least the
expectation, that such conduct shall be acted upon by, or
influence, the other party or other persons . . . (3) knowl-
edge, actual or constructive, of the real facts . . . [4] lack
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of knowledge and of the means of knowledge of the truth
as to the facts in question; [5] reliance, in good faith, upon
the conduct or statements of the party to be estopped; and
[6] action or inaction based thereon of such a character as
to change the position or status of the party claiming the
estoppel . . ..

Hamilton v. Hamilton, 242 Neb. 687, 693, 496 N.W.2d 507, 512

(1993).

In her third amended petition, Bohl alleges in paragraph 11

that

T. A. Kahrhoff, while acting as an adjuster for defendant
Buffalo County’s insurance carrier, provided a “Partial
Payment Agreement” to the plaintiff and her husband,
James Bohl, which stated and represented the statute of
limitations to be August 17, 1995, the “Partial Payment
Agreement” being attached hereto as Exhibit “1” and
incorporated herein by reference. Plaintiff relied upon this
representation by the insurance adjuster.

While it appears from the face of the pleadings that a mis-
representation was made and that Bohl relied on such misrepre-
sentation, Bohl inadequately pled all six elements of equitable
estoppel. Therefore, as a matter of law, Bohl was not entitled to
relief under the doctrine of estoppel, Buffalo County’s motion
was properly granted, and Buffalo County was appropriately
dismissed from this lawsuit.

While we have determined that Bohl may not pursue an
action against Buffalo County, we must also determine whether
she may pursue an action against Butler. If it is determined that
Butler did not act within the scope of his employment, Bohl
may pursue her claim against Butler individually; if it is deter-
mined that Butler did act within the scope of his employment,
Bohl would have had to comply with the requisites set out in the
Nebraska Political Subdivisions Tort Claims Act. See Neb. Rev.
Stat. § 13-901 et seq. (Reissue 1991).

This court has, on a previous occasion, upheld a district
court’s determination that a defendant was acting within the
scope of his employment while involved in an accident for pur-
poses of the Political Subdivisions Tort Claims Act. In Kuchar
v. Krings, 248 Neb. 995, 540 N.W.2d 582 (1995), Krings, an
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employee of a public school district, was sued in his individual
capacity after he struck a young girl with his personal vehicle.
As an affirmative defense, Krings asserted that he was acting
within his scope of employment at the time of the accident,
thereby requiring the plaintiff to abide by the requirements of
the Political Subdivisions Tort Claims Act. Due to conflicting
evidence concerning whether Krings was acting within his
scope of employment, the district court denied summary judg-
ment, and trial was had to a jury. After the case was submitted
to the jury but before a verdict was returned, the court deter-
mined that Krings was acting within his scope of employment
at the time of the accident and dismissed the case because the
plaintiff did not satisfy the act’s statute of limitations.

In reviewing the decision of the district court, we noted that
whether an employee of a political subdivision is acting within
his scope of employment is not a question for a jury. See
§ 13-907 (stating that “all suits brought under sections 13-901
to 13-926 . . . shall be heard and determined by the appropriate
court without a jury”). Despite the error in letting the case go to
a jury, we upheld the court’s determination that Krings was act-
ing within his scope of employment at the time of the accident
because the evidence established that Krings was en route to
work on the school building. Moreover, Krings had never been
told that using his own vehicle to conduct school business was
prohibited by his employer. These facts were enough to allow
the district court to conclude that Krings was acting within his
scope of employment when he struck the plaintiff.

Much like the situation in Kuchar, Butler was sued in his
individual capacity and responded that he was acting within his
scope of employment at the time of the accident. The instant
case differs from Kuchar, however, in that the material facts
relating to the scope of employment issue are agreed upon. As
with all cases brought under the act, the district court in the
instant case acted as the fact finder. Summary judgment is
proper only when the pleadings, depositions, admissions, stipu-
lations, and affidavits in the record disclose that there is no gen-
uine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party is
entitled to judgment as a matter of law. Polinski v. Omaha Pub.
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Power Dist., ante p. 14, 554 N.W.2d 636 (1996). The district
court concluded that the ultimate inference to be drawn from
these undisputed facts was that Butler’s acts occurred within the
course of his employment. We agree. As noted above, at the
time of the accident, Butler was employed by the Buffalo
County sheriff’s office; the vehicle was a county vehicle; Butler
was subject to calls on a 24-hour basis; Butler had his revolver
with him; Butler had received permission to take the cruiser to
his residence; Butler would have been compensated by Buffalo
County for time spent testifying; and the purpose of allowing
Butler to drive the cruiser to Grand Island was to go “on duty”
sooner on the Monday following his testimony. In light of these
undisputed facts, we cannot say that the district court erred in
determining as a matter of law that Butler was acting within the
scope of his employment. In fact, these facts are far more
indicative of an employment situation than those adduced in
Kuchar. Accordingly, the district court properly granted
Butler’s motion for summary judgment.
AFFIRMED.

JouN C. TESS, APPELLANT, V. LAWYERS TITLE INSURANCE
CORPORATION, A VIRGINIA CORPORATION, AND DAKOTA TITLE
AND Escrow Co., APPELLEES.

557 N.W.2d 696

Filed January 17, 1997. No. S-95-608.

1. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does
not involve a factual dispute, its determination is a matter of law, which requires an
appellate court to reach a conclusion independent from the decisions made by the
lower courts.

2. Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to judgment as a matter
of law. - ’

3. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire
jurisdiction of an appeal, there must be a final order entered by the court from which
the appeal is taken. Conversely, an appellate court is without jurisdiction to entertain
appeals from nonfinal orders.
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Final Orders: Appeal and Error. Three types of final orders may be reviewed on
appeal: (1) an order which affects a substantial right and which determines the action
and prevents a judgment, (2) an order affecting a substantial right made during a
special proceeding, and (3) an order affecting a substantial right made on summary
application in an action after a judgment is rendered.

Final Orders: Words and Phrases. To be final, an order must dispose of the whole
merits of the case. When no further action of the court is required to dispose of a
pending cause, the order is final. If the cause is retained for further action, the order
is interlocutory.

Final Orders: Dismissal and Nonsuit: Parties: Appeal and Error. An order which
effects a dismissal with respect to one of multiple defendants in an action is a final,
appealable order as to the defendant dismissed.

Final Orders: Dismissal and Neonsuit: Actions: Appeal and Error. An order
which effects a dismissal with prejudice of one of muliiple causes of action is a final,
appealable order as to that cause of action. ‘
Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence.

Summary Judgment: Proof. The party moving for summary judgment has the bur-
den to show that no genuine issue of material fact exists and must produce sufficient
evidence to demonstrate that the moving party is entitled to judgment as a matter of
law.

Negligence: Proof. In order to succeed in an action based on negligence, a plaintiff
must establish the defendant’s duty, a breach of that duty, proximate causation, and
damages.

Title: Insurance: Agents. Title insurance companies and their agents are required to
exercise the degree of skill and knowledge normally possessed by members of the
profession in good standing in the locality concerning preliminary title information
which is transmitted to their customers.

Trial: Proximate Cause: Evidence. The issue of proximate cause, in the face of
conflicting evidence, is ordinarily a question for the trier of fact.

Petition for further review from the Nebraska Court of
Appeals, on appeal thereto from the District Court for Douglas
County, J. PATRICK MULLEN, Judge. Judgment of Court of
Appeals reversed, and cause remanded with directions.
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GERRARD, J.

Appellant, John C. Tess, seeks further review from the
Nebraska Court of Appeals’ summary dismissal of his appeal of
a district court order sustaining summary judgment in favor of
appellees, Lawyers Title Insurance Corporation and Dakota
Title and Escrow Co. For the reasons stated herein, we conclude
that the district court order sustaining appellees’ motion for
summary judgment, which in effect completely dismissed from
the lawsuit one of two defendants and completely dismissed one
of two causes of action pled, is a final, appealable order. As
such, the Court of Appeals erred in summarily dismissing Tess’
appeal. However, upon consideration of the merits, we affirm
the judgment of the district court.

I. FACTUAL BACKGROUND

In the summer of 1986, Tess and his now former wife entered
into negotiations with Herbert Osborne, now deceased, a real
estate broker and developer, for the purchase of an 80-acre tract
of land located on what was at that time the northwest outskirts
of Omaha. Unable to afford the entire tract, Tess offered to pur-
chase a 20-acre portion located on the corner of 168th Street
and West Maple Road. Osborne readily agreed to Tess’ pro-
posal, as he had other prospective buyers interested in purchas-
ing 10-acre portions of the same tract.

Osborne acted in several capacities during this transaction.
He was the seller and trustee of the property, as well as Tess’
lender and real estate agent. In addition, Osborne and his part~
ner, Charles Rasmussen, were longtime clients of Dakota Title.
On September 3, 1986, Osborne submitted an application for
title insurance with respect to the property Tess intended to pur-
chase to Dakota Title, the local agent for Lawyers Title. On this
application, Osborne indicated that the parties to be insured
were John C. and Maureen C. Tess.

The title insurance commitment issued to Osborne stated an
effective date of September 9, 1986, and failed to recite that the
parcel of land at issue was subject to any protective covenants.
Further, the title insurance commitment provided that Dakota
Title was to be notified prior to the closing of the transaction, so



504 251 NEBRASKA REPORTS

that the status of title could be updated. Tess does not recall ever
receiving the title insurance commitment.

Notwithstanding the fact that the title insurance commitment
recited an effective date of September 9, 1986, a Dakota Title
document described as a title binder search sheet and bearing
the initials “EP” indicates that the title search on the property at
issue was in fact conducted on September 11. Edwin Peabody,
Dakota Title’s former vice president and a licensed abstracter
and title agent, claimed to have no recollection of the specific
facts concerning this title search. However, Peabody explained
the likely reason for the discrepancies between the effective
date of the commitment for title insurance and the date the
search was conducted in this matter was that Dakota Title would
normally backdate title insurance commitments to reflect the
delay expected between the recording of an instrument and its
appearance in the index of the register of deeds.

The record also reflects that on the same day Dakota Title
conducted its title search in regard to Tess’ property, Osborne
and Rasmussen executed protective covenants with respect to
the entire 80-acre tract of land at issue. Peabody notarized the
execution of these protective covenants. The covenants recite
that they are to run with the land and bind all present and future
owners. The covenants provide, in pertinent part, that the prop-
erties may only be used for residential and farming purposes,
and specifically proscribe commercial farming and restrict the
number of horses and ponies permitted on each lot. The
covenants were recorded on September 12, 1986.

When Osborne divided the 80-acre tract for sale, he parceled
out Tess’ 20 acres and five other tracts roughly 10 acres each.
Dakota Title prepared title insurance commitments for each of
these tracts at approximately the same time it prepared the title
insurance commitment for Tess. Only the commitments pre-
pared listing Tess and his then father-in-law and mother-in-law
as insureds failed to report the existence of the protective
covenants. Title insurance commitments listing all of the other
purchasers as insureds, all with the effective dates of September
11, 1986, recite the existence of the protective covenants even
though the covenants were not recorded until September 12.
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Tess was not represented by an attorney during this sale.
Instead, Tess said he relied on Osborne, as the experienced real
estate professional, to be fair and aboveboard during the entire
transaction. At closing on October 1, 1986, Tess admitted see-
ing a warranty deed executed in his favor which recited that the
property was subject to protective covenants of record. Tess
said that he questioned Osborne about the covenants and told
Osborne that he wanted to retain an attorney before proceeding.
According to Tess, Osborne persuaded him that he did not need
to hire an attorney and that the covenants did not apply to his
20-acre parcel, but instead pertained only to the 10-acre parcels.
Tess closed on the property on October 1.

Dakota Title was not notified of the real estate closing date
and did not conduct an updated search of title prior to the clos-
ing. The Lawyers Title insurance policy issued with Tess as the
insured, effective October 7, 1986, notes Tess’ recorded deed
and mortgage of October 7, but the protective covenants are not
shown as exceptions on the policy.

From 1986 to 1993, Tess lived in the farmstead house on the
property and operated a boarding stable. In late 1992, Tess was
approached by a representative of Emeth, Inc., and entered into
negotiations for the sale of his property. When Emeth discov-
ered the existence of the protective covenants on the eve of clos-
ing, it backed out of a proposed sale.

Tess filed suit against Lawyers Title and Dakota Title alleg-
ing two causes of action: (1) breach of the contract for title
insurance and (2) negligence in regard to appellees’ failure to
either discover or disclose the existence of the protective
covenants. On September 26, 1994, Dakota Title moved the
court for summary judgment, and Lawyers Title moved the
court for partial summary judgment. The district court granted
Dakota Title’s motion for summary judgment with respect to
the breach of contract cause of action. The court found Dakota
Title acted solely as a disclosed agent for Lawyers Title with
respect to the purchase of title insurance and made no attempt
to bind itself. The court overruled the motions with respect to
the negligence cause of action.

Subsequently, on January 31, 1995, both appellees moved the
court for summary judgment with respect to the negligence
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cause of action. On May 4, the district court sustained
appellees’ motion. The court found that the commitment for
title insurance accurately reflects the public record as of its
effective date, September 9, 1986; therefore, as a matter of law,
appellees were not negligent in its preparation. Further, Dakota
Title was only under a duty to update the title status prior to
closing upon notification by one of the parties. Because no one
provided such notification, Dakota Title was without a duty to
update the title status. Finally, the court found that Tess did not
rely on Dakota Title’s search of the record to establish mar-
ketable title at the time of closing. Instead, Tess relied on
Osborne’s representations.

The result of the district court order sustaining summary
judgment was to effect a complete dismissal of Dakota Title as
a party to the suit and the complete dismissal of Tess’ negli-
gence cause of action. Thus, the only matter pending before the
district court is Tess’ cause of action for breach of the insurance
contract with respect to Lawyers Title.

Tess timely appealed the district court’s May 4, 1995, order.
The Court of Appeals summarily dismissed Tess’ appeal, find-
ing it lacked jurisdiction because the district court order was not
a final order. See Tess v. Lawyers Title Ins. Corp., 3 Neb. App.
xlix (case No. A-95-608, July 13, 1995).

II. SCOPE OF REVIEW

When a jurisdictional question does not involve a factual dis-
pute, its determination is a matter of law, which requires an
appellate court to reach a conclusion independent from the deci-
sions made by the lower courts. City of Lincoln v. Twin Platte
NRD, 250 Neb. 452, 551 N.W.2d 6 (1996).

Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record dis-
close that there is no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Larkin v. Ethicon, Inc., ante p. 169, 556 N.W.2d 44 (1996).

III. ASSIGNMENTS OF ERROR
Tess asserts that the Court of Appeals erred in dismissing the
instant appeal because complete dismissal of one of multiple
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defendants in a suit is a final order with respect to that defend-
ant, and complete dismissal of one of two separate causes of
action is a final order with respect to that cause of action.

In regard to the merits of his appeal, Tess claims that the dis-
trict court erred (1) in finding that as a matter of law, appellees
were not negligent and that Tess did not rely on appellees in
purchasing the property at issue, and (2) in overruling Tess’
motion for a continuance of the summary judgment hearing.

IV. ANALYSIS
1. JURISDICTION

(a) Dismissal of Dakota Title as Party Defendant

For an appellate court to acquire jurisdiction of an appeal,
there must be a final order entered by the court from which the
appeal is taken. Conversely, an appellate court is without juris-
diction to entertain appeals from nonfinal orders. Currie v.
Chief School Bus Serv., 250 Neb. 872, 553 N.W.2d 469 (1996);
City of Lincoln v. Twin Platte NRD, supra. Three types of final
orders may be reviewed on appeal: (1) an order which affects a
substantial right and which determines the action and prevents
a judgment, (2) an order affecting a substantial right made dur-
ing a special proceeding, and (3) an order affecting a substan-
tial right made on summary application in an action after a
judgment is rendered. Neb. Rev. Stat. §§ 25-1902 and 25-1911
(Reissue 1995); Currie v. Chief School Bus Serv., supra; Rohde
v. Farmers Alliance Mut. Ins. Co., 244 Neb. 863, 509 N.W.2d
618 (1994); Jarrett v. Eichler, 244 Neb. 310, 506 N.W.2d 682
(1993). However, to be final, an order must dispose of the whole
merits of the case. When no further action of the court is
required to dispose of a pending cause, the order is final. If the
cause is retained for further action, the order is interlocutory.
Olsen v. Olsen, 248 Neb. 393, 534 N.W.2d 762 (1995).

In Currie v. Chief School Bus Serv., supra, we held that a dis-
trict court order sustaining the defendant’s motion for summary
judgment which dismissed the plaintiff’s negligence claim with
prejudice is a final, appealable order because it affects substan-
tial rights of the plaintiff and was made during a special pro-
ceeding, notwithstanding the fact the district court still had
pending before it the defendant’s counterclaim.
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Tess asserts that the May 4, 1995, district court order was a
final, appealable order because, in effect, it dismissed with pre;j-
udice his negligence cause of action against both appellees and,
at the same time, dismissed with prejudice Dakota Title as a
defendant in the lawsuit.

Appellees argue that the district court order was not a final,
appealable order because the court did not completely dispose
of all matters alleged in the suit. Tess may protect his interest by
appealing the court’s order at the conclusion of the litigation
with respect to Tess’ contract cause of action against Lawyers
Title still pending before the district court.

In Green v. Village of Terrytown, 188 Neb. 840, 199 N.W.2d
610 (1972), we held that an order which effects a dismissal with
respect to one of multiple defendants in a negligence action was
a final, appealable order as to the defendant dismissed. In
Green, this court recognized the competing interests at stake.

[A] paramount consideration is to be liberal in permitting
appeals, but, on the other hand, that piecemeal or succes-
sive appeals are not desirable. It would appear there is a
further consideration, namely that where there are multi-
ple defendants and the action is dismissed as to one
defendant, that defendant no longer has a voice in the
determination of the litigation and if the remaining parties
permit the litigation to drag on for months or years, he has
no way of bringing an end to the litigation or ascertaining
whether or not it has been finally determined as to him.
This is a very important consideration in determining
whether or not such an order of dismissal is a “final order.”
Id. at 841, 199 N.W.2d at 611.

Green controls the instant case. The district court order sus-
taining appellees’ motion for summary judgment completely
dismissed Dakota Title from the lawsuit. Accordingly, the order
was a final, appealable order, and Tess is correct to assert that
the Court of Appeals erred in dismissing his appeal in regard to
Dakota Title.

(b) Dismissal of Negligence Cause of Action
Against Both Appellees
Furthermore, Tess correctly asserts that complete dismissal
with prejudice of one of multiple causes of action is a final,
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appealable order as to that cause of action. In Interholzinger v.
Estate of Dent, 214 Neb. 264, 333 N.W.2d 895 (1983), we held
that an order sustaining the defendant’s motion for summary
judgment which dismissed the plaintiff’s cause of action for
alleged legal malpractice was a final, appealable order notwith-
standing the fact that the separate and distinct cause of action
for money had and received remained pending for trial.
However, the Interholzinger court was careful to distinguish
separate causes of action from different theories of recovery.
Thus, if Tess pled separate causes of action as opposed to dif-
ferent theories of recovery, the district court order was a final,
appealable order with respect to his negligence claim.

In Interholzinger v. Estate of Dent, supra, the plaintiff sued
the estate of his attorney, alleging professional negligence on
the part of the attorney concerning the manner in which he
attempted to sell the plaintiff’s business. The plaintiff also pled
a cause of action for money had and received by the deceased
attorney. In Interholzinger, we found this to be two separate
causes of action, as the causes are based on two separate factual
occurrences: the rece1pt and holding of money, and the perfor-
mance of legal services.

Similarly, in Ravenna Bank v. Custom Unlimited, 223 Neb.
540, 391 N.W.2d 557 (1986), this court found a petition which
alleged default on a promissory note by a partnership and
enforcement of a guarantee of that debt by an individual partner
to constitute two causes of action. Even though both causes
were based on one debt, because a guarantee is a collateral
undertaking by one to answer for the debt of another, the peti-
tion in fact described two transactions.

In contrast, in P. R. Halligan Post 163 v. Schultz, 212 Neb.
329, 322 N.W.2d 657 (1982), the plaintiff filed suit against the
parents of a 13-year-old boy to recover damages to a building
caused by a fire set by the child. The petition alleged two pur-
ported causes of action: parental liability for the willful and
intentional acts of a child, and negligent supervxslon of the
child. This court held dismissal of the first “cause of action”
was not a final, appealable order, as both “causes of action”
were instead merely different theories of recovery arising out of
the same factual circumstances involving the same parties.
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The instant case is controlled by the Interholzinger and
Ravenna Bank cases. Here, Tess alleges that in 1986, appellees
negligently failed to either discover or disclose in a title com-
mitment protective covenants affecting property he intended to
purchase, and later in 1994, Lawyers Title failed to indemnify
him pursuant to the terms of the title insurance policy. Tess does
not allege one set of operative facts from which all damages
flow. Instead, he has alleged the occurrence of two separate
transactions. The operative facts regarding the negligence cause
of action commenced on September 11, 1986, and concluded on
or about the October 1 closing date (i.e., failure to discover or
disclose protective covenants in title commitment). The opera-
tive facts regarding the contract cause of action commenced
with the issuance of the title insurance policy on October 7 and
continue until the time of trial (i.e., failure to indemnify insured
for damage by reason of defect or unmarketability of title for
use intended by Tess). As such, we conclude that Tess has pled
two causes of action, not two theories of recovery. Accordingly,
the Court of Appeals erred in determining that the district court
order was not a final, appealable order with respect to the com-
plete dismissal with prejudice of Tess’ negligence cause of
action against both appellees.

2. SUMMARY JUDGMENT

Having determined the jurisdictional issue, we proceed to the
merits of the appeal. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to
the party against whom the judgment is granted and gives such
party the benefit of all reasonable inferences deducible from the
evidence. Larkin v. Ethicon, Inc., ante p. 169, 556 N.W.2d 44
(1996). The party moving for summary judgment has the bur-
den to show that no genuine issue of material fact exists and
must produce sufficient evidence to demonstrate that the mov-
ing party is entitled to judgment as a matter of law. Melick v.
Schmidt, ante p. 372, 557 N.W.2d 645 (1997).

In order to succeed in an action based on negligence, a plain-
tiff must establish the defendant’s duty, a breach of that duty,
proximate causation, and damages. Hand v. Starr, 250 Neb.
377, 550 N.W.2d 646 (1996).
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(a) Duty of Title Insurance Company

At the outset, it should be noted that Tess’ negligence claim
is based upon alleged acts or omissions in the preparation of the
“September 9” title insurance commitment and not upon any
responsibility imposed on the title insurance company on
account of its October 7, 1986, policy of insurance. The title
insurance commitment, oftentimes referred to as a binder, is not
a title policy. As in the instant case, it is often in the form of a
preliminary report on the status of the title. As such, it is issued
at the end of the title search process undertaken by the insurer.
D. Barlow Burke, Jr., Law of Title Insurance § 15.2 (2d ed.
1993). In contrast, title insurance is a contract for indemnity
under which the insurer is obligated to indemnify the insured
against losses sustained in the event that a specific contingency,
e.g., the discovery of a lien or encumbrance affecting title,
occurs. See Heyd v. Chicago Title Ins. Co., 218 Neb. 296, 354
N.W.2d 154 (1984).

In Heyd v. Chicago Title Ins. Co., 218 Neb. at 303, 354
N.W.2d at 158-59, we held that

a title insurance company which renders a title report and
also issues a policy of title insurance has assumed two dis-
tinct duties. In rendering the title report the title insurance
company serves as an abstracter of title and must list all
matters of public record adversely affecting title to the real
estate which is the subject of the title report. When a title
insurance company fails to perform its duty to abstract
title accurately, the title insurance company may be liable
in tort for all damages proximately caused by such breach
of duty. A title insurance company’s responsibility for its
tortious conduct is distinct from the insurance company’s
responsibility existing on account of its policy of insur-
ance. Different duties and responsibilities imposed on the
title insurance company, therefore, can be the basis for
separate causes of action—one cause of action in tort and
another in contract.

In the instant case, Tess claims that Dakota Title is liable for
either failing to discover or failing to disclose in its title insur-
ance commitment the existence of protective covenants when
Dakota Title had actual knowledge of such protective
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covenants. Tess claims that Lawyers Title is vicariously liable
for Dakota Title’s misrepresentation because Dakota Title was
acting as Lawyers Title’s agent.

This case presents the question whether a title company has
a duty to report known, but as yet unrecorded, matters affecting
title to the real estate in a preliminary title insurance commit-
ment. A majority of other jurisdictions have accepted the theory
that a title company should be liable in tort for a misrepresenta-
tion made in a preliminary commitment of title insurance. See,
e.g., Bank of California v. First American, 826 P.2d 1126
(Alaska 1992); Moore v. Title Ins. Co. of Minnesota, 148 Ariz.
408, 714 P.2d 1303 (Ariz. App. 1985); White v. Western Title
Ins. Co., 40 Cal. 3d 870, 710 P.2d 309, 221 Cal. Rptr. 509
(1985); Shada v. Title & Trust Co. of Fla., 457 So. 2d 553 (Fla.
App. 1984); Ford v. Guarantee Abstract & Title Co., 220 Kan.
244, 553 P.2d 254 (1976); Malinak v. Safeco Title Ins. Co. of
Idaho, 203 Mont. 69, 661 P.2d 12 (1983). But see, e.g., Brown’s
Tie & Lumber v. Chicago Title, 115 Idaho 56, 764 P.2d 423
(1988); Walker Rogge, Inc. v. Chelsea Title & Guar. Co., 116
N.J. 517, 562 A.2d 208 (1989) (title company owes no duty
beyond that which is assumed in its title policy).

The cases which find tort liability generally stress that one
function of the preliminary commitment is to give interested
persons knowledge concerning the state of the title so that they
may plan and structure transactions concerning the property.
See Ford v. Guarantee Abstract & Title Co., supra. This is a
function distinct from that of insurance, for a title policy may be
issued without a preliminary commitment and without reporting
what the state of the title is. Bank of California v. First
American, supra.

We agree with the authorities which hold that there may be
tort liability for misrepresentations made in preliminary com-
mitments for title insurance. In our view, the same reasoning
would impose a duty upon a title company to report to inter-
ested persons known, but as yet unrecorded, matters affecting
title to the real estate in a preliminary title insurance commit-
ment. Such preliminary title insurance commitments provide an
essential service to prospective buyers and lenders in this state.
They are told what transactions must take place before they can
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receive clear title or an effective security. Bank of California v.
First American, supra.
Despite disclaimers, preliminary title reports are normally
relied upon by insureds, escrow agents, and lenders with
full knowledge, and sometimes with the encouragement,
of the insurance company. If the insurer actually intended
the list of title defects in the preliminary report to be used
just to inform the potential insured of the proposed
contract terms, the list could be presented in the policy at
the time it is offered to the insured, as is the case with
most other types of insurance policies. Instead, the title
insurance company’s preliminary report is issued prior to
closing of the land contract—at the same stage in the
transaction as is the abstract or attorney’s opinion—and
the company should know that it will likely be used in the
same manner.
Joyce Dickey Palomar, Title Insurance Companies’ Liability for
Failure to Search Title and Disclose Record Title, 20 Creighton
L. Rev. 455, 480-81 (1987). We therefore hold that title insur-
ance companies and their agents are required to exercise the
degree of skill and knowledge normally possessed by members
of the profession in good standing in the locality concern-
ing preliminary title information which is transmitted to their
customers.

The above-stated duty is not that of a guarantor; instead, it is
the duty to exercise reasonable care. See Restatement (Second)
of Torts § 552 at 126-27 (1977), which provides in relevant part:

(1) One who, in the course of his business, profession
or employment, or in any other transaction in which he has
a pecuniary interest, supplies false information for the
guidance of others in their business transactions, is subject
to liability for pecuniary loss caused to them by their jus-
tifiable reliance upon the information, if he fails to exer-
cise reasonable care or competence in obtaining or com-
municating the information.

(2) Except as stated in Subsection (3), the liability
stated in Subsection (1) is limited to loss suffered

(a) by the person or one of a limited group of persons
for whose benefit and guidance he intends to supply the
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information or knows that the recipient intends to supply
it; and

(b) through reliance upon it in a transaction that he
intends the information to influence or knows that the
recipient so intends or in a substantially similar transaction.

Appellees assert that our holding in Heyd v. Chicago Title
Ins. Co., 218 Neb. 296, 354 N.W.2d 154 (1984), was abrogated
in 1985 when the Legislature passed the Abstracters Act, Neb.
Rev. Stat. §§ 76-535 through 76-558 (Reissue 1990 & Cum.
Supp. 1994), and defined those matters which constitute a
“report of title.” Section 76-537(9) provides that a “report of
title” shall not include a title insurance commitment or policy.
Appellees claim that since a title insurance commitment is nei-
ther an abstract of title nor a “report of title,” an *“‘abstracter’s
duty” can no longer arise from the issuance of a title insurance
commitment. This argument is misplaced, as the duty
announced herein is one of reasonable care under the circum-
stances and not an “abstracter’s duty” as set forth in Heyd.

Further, appellees assert that because the commitment for
title insurance accurately reflected all matters of public record
as of its effective date, September 9, 1986, there could be no
breach of duty.

This assertion, however, ignores Tess’ claim that Dakota Title
had actual notice of the protective covenants at issue when it
conducted its title search for his title insurance commitment.
Peabody, Dakota Title’s vice president, notarized the protective
covenants executed by Osborne and Rasmussen on the same
day that an agent for Dakota Title with the initials “E.P.”
conducted the title search with respect to Tess’ property.
Further, the protective covenants are noted on all other title
insurance commitments prepared for the buyers of the 10-acre
parcels—except the commitment prepared for Tess’ father-in-
law and mother-in-law. These other title insurance commit-
ments were prepared contemporaneously with Tess’ title insur-
ance commitment.

The evidence construed in a light most favorable to Tess
reveals that appellees were on actual notice of something out-
side the record which clearly affected title, as Dakota Title had
actual knowledge of the protective covenants at the time it pre-
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pared the preliminary commitment for title insurance. Here, an
issue of material fact existed regarding the knowledge that
appellees possessed at the time they prepared the preliminary
title commitment and whether appellees’ failure to note the pro-
tective covenants in the preliminary commitment for title insur-
ance breached their duty as a title insurer rendering a prelimi-
nary title commitment. As such, it would be erroneous for the
district court to grant appellees’ motion for summary judgment,
unless the court properly concluded as a matter of law that
appellees’ alleged breach of duty was not a proximate cause of
Tess’ damages.

(b) Proximate Cause

Appellees assert and the district court found that Tess did not
rely on the title insurance commitment in deciding to proceed
with the transaction. Instead, Tess relied on Osborne’s assur-
ances that the protective covenants referenced in the warranty
deed only applied to the 10-acre parcels. Thus, appellees’ neg-
ligence, if any, did not cause Tess’ damages.

The issue of proximate cause, in the face of conflicting evi-
dence, is ordinarily a question for the trier of fact. World Radio
Labs. v. Coopers & Lybrand, ante p. 261, 557 N.W.2d 1 (1996).
The evidence regarding causation is not in conflict. The presi-
dent of Dakota Title, by way of affidavit, asserted that a copy of
the title insurance commitment was sent to Osborne and was not
sent to Tess. By deposition, Tess testified that he did not recall
receiving or seeing a title insurance commitment prior to, or at
the time of, closing on October 1, 1986. There is simply no evi-
dence in the record that Tess saw the title insurance commit-
ment, much less relied upon any representations made in the
commitment.

In Lawrence v. Chicago Title Ins. Co., 192 Cal. App. 3d 70,
77,237 Cal. Rptr. 264, 268 (1987), the court aptly stated: “Even
if the preliminary report constitutes a representation of title
upon which the recipient is entitled to rely, a claim of negli-
gence must be predicated upon the insured’s actual reliance on
the report.” (Emphasis supplied.) See, also, Muhlenkort v.
Union County Land Trust, 530 N.W.2d 658 (S.D. 1995). We
agree. The evidence establishes, as a matter of law, that Tess did
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not see the title insurance commitment prior to closing and did
not rely upon any representations in the commitment in decid-
ing to proceed to closing in this matter. As such, we determine
that any alleged acts of appellees in failing to note the protec-
tive covenants in the preliminary commitment for title insur-
ance are not the proximate cause of any damages to Tess.

Tess also claims that the district court erred in failing to grant
a continuance to allow Tess an opportunity to elicit expert testi-
mony with regard to the issue of appellees’ duty and breach
thereof. In light of our determination regarding proximate
cause, it is unnecessary to consider this assignment of error.

V. CONCLUSION

The judgment of the Court of Appeals is thus reversed, and
the cause remanded thereto with the direction that it affirm the
May 4, 1995, judgment of the district court with regard to the
negligence cause of action. As noted in part I, Tess’ cause of
action for breach of contract with respect to Lawyers Title is
pending in the district court.

REVERSED AND REMANDED WITH DIRECTION.

LANPHIER, J., concurring.

I concur. The majority states, on the issue of proximate cau-
sation, that Tess did not rely upon any representations made in
the title commitment. I agree that Tess did not see the title insur-
ance commitment.

Tess did however rely on the statements of his agent,
Osborne, regarding the title insurance commitment. Osborne
was sent a copy of the title insurance commitment. Osborne
also persuaded Tess that he did not need to hire an attorney and
that the covenants did not apply to his 20-acre parcel, but,
instead, pertained only to the 10-acre parcels.

Further, Osborne acted as a dual agent by functioning as
seller and trustee of the property as well as Tess’ lender and real
estate agent. Under Nebraska law, notice or knowledge of a dual
agent is imputed to and binds the principal to whom such notice
or knowledge would be imputed if the agent represented him
alone. See Thomas v. Jarecki, 109 Neb. 549, 191 N.W. 669
(1922). Thus, Osborne’s notice and knowledge of the title insur-
ance commitment is imputed to Tess. Tess’ reliance on
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Osborne’s statements establishes actual reliance on the docu-
ment which supports Tess’ claim of negligence.

However, Neb. Rev. Stat. § 76-537(9) (Cum. Supp. 1994)
provides that a report of title does not include a title insurance

commitment; therefore, no abstracter’s duty arises. In the
absence of a duty, there is no negligence.

CAPORALE, J., joins in this concurrence.

STATE OF NEBRASKA EX REL. RONALD SHEPHERD, APPELLEE,
V. NEBRASKA EQUAL OPPORTUNITY COMMISSION ET AL.,
APPELLANTS.

STATE OF NEBRASKA EX REL. RANDALL CHAPP, APPELLEE,
v. NEBRASKA EQUAL OPPORTUNITY COMMISSION ET AL.,
APPELLANTS.

557 N.W.2d 634

Filed January 17, 1997. Nos. S-95-984, S-95-985.

Constitutional Law: Statutes: Proof. The party claiming a statute is unconstitu-
tional has the burden to show and clearly demonstrate that the questioned statute is
unconstitutional.

Constitutional Law: Statutes: Presumptions. A statute is presumed to be constitu-
tional, and all reasonable doubts will be resolved in favor of its constitutionality.
Constitutional Law: Statutes. Even when a law is constitutionally suspect, a court
will attempt to interpret it in a manner consistent with the Constitution.

Moot Question. A case becomes moot when the issues initially presented in litiga-
tion cease to exist or the litigants lack a legally cognizable interest in the outcome of
litigation.

Moot Question: Appeal and Error. The public interest exception to the rule pre-
cluding consideration of issues on appeal due to mootness requires a consideration of
the public or private nature of the question presented, desirability of an authoritative
adjudication for further guidance of public officials, and the likelihood of future
recurrence of the same or a similar problem.

Constitutional Law: Appeal and Error. Except in the most unusual cases, for a
question of constitutionality to be considered on appeal, it must have been properly
raised in the trial court. If not so raised, it will be considered to have been waived.
Constitutional Law: Mandamus. A defendant must have an opportunity to raise
nonfrivolous, constitutional challenges to the issuance of a peremptory writ of
mandamus.

Constitutional Law. Article I, § 1, of the Nebraska Constitution prohibits one
branch of government from encroaching on the duties and prerogatives of the others
or from improperly delegating its own duties and prerogatives.
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9. Public Officers and Employees. The power 10 remove an employee in the executive
branch of state government is an executive duty and prerogative.

10. ____. The Public Counsel (also known as the Ombudsman) is an officer of the leg-
islative branch of state govemment.

11. Statutes: Words and Phrases. As a general rule, in the construction of statutes, the
word “shall” is considered mandatory and inconsistent with the idea of discretion.

12. Statutes: Intent: Words and Phrases. While the word “shall” may render a partic-
ular provision of a statute as mandatory in character, when the spirit and purpose of
the legislation require that the word “shall” be construed as permissive rather than
mandatory, such will be done.

13. Statutes: Intent. A word or phrase repeated in a statute will bear the same meaning
throughout the statute, unless a different intention appears.

14. Constitutional Law: Jurisdiction. It is an imperative duty of the judicial department
of government to protect its jurisdiction at the boundarics of power fixed by the
Constitution.

15. Constitutional Law: Legislature. In accordance with constitutional provisions sep-
arating the departments of government, the Legislature cannot interfere with, or exer-
cise any powers properly belonging to, the executive department.

16. ___:_ . The Legislature can neither enforce the laws which it has the power to
make, nor, in the usual instance, appoint the agents charged with the duty of such
enforcement.

Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Reversed.

Don Stenberg, Attorney General, Alfonza Whitaker, and
Charles Lowe for appellants.

Dalton W. Tietjen, of Tietjen, Simon & Boyle, for appellees.

WHITE, C.J., CAPORALE, LANPHIER, WRIGHT, CONNOLLY, and
GERRARD, JJ., and REAGAN, D.J. ' '

CONNOLLY, J.

This consolidated appeal from the district court for Lancaster
County arises out of the district court’s issuance of peremptory
writs of mandamus that ordered the Nebraska Equal
Opportunity Commission (NEOC) to return Ronald Shepherd
and Randall Chapp (appellees) to their previously held posi-
tions of employment with the NEOC. In this appeal, we are
asked to determine the constitutionality of Neb. Rev. Stat.
§§ 81-2706 and 81-2707(1) (Reissue 1994) of the State
Government Effectiveness Act.
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We conclude that § 81-2707(1) is unconstitutional because it
permits an officer of the legislative branch of state government
to encroach upon the prerogatives and duties of the executive
branch in violation of the separation of powers clause of article
II, § 1, of the Nebraska Constitution. As a result, we reverse the
district court’s orders issuing peremptory writs of mandamus,
without reaching the constitutionality of § 81-2706.

I. BACKGROUND

In March 1995, the appellees were fired from their employ-
ment as full-time investigators with the NEOC pursuant to dis-
ciplinary charges brought against them. As a result, they filed
charges with the Public Counsel (Ombudsman), claiming that
they had been wrongfully fired by the NEOC in retaliation for
having cooperated with a legislative investigation of possible
NEOC wrongdoing. The appellees assert that their cooperation
in the investigation constituted protected whistleblower activity
under the State Government Effectiveness Act (Whistleblower
Act), Neb. Rev. Stat. §§ 81-2701 through 81-2710 (Reissue
1994 & Cum. Supp. 1996).

The Whistleblower Act was enacted by the Legislature in
order to “encourage public officials and employees to disclose
information concerning possible violations of law and fiscal
waste or mismanagement in state government to elected state
officials or the [Ombudsman] and to prohibit reprisals for such
disclosures by state employees.” § 81-2702.

As required by § 81-2706(1) of the Whistleblower Act, the
Ombudsman conducted an investigation and found there existed
reasonable grounds to believe that the appellees were fired for
engaging in protected whistleblower activity. The Ombudsman,
as required by § 81-2706(4), then issued his findings to the
State Personnel Board. The State Personnel Board, without any
further proceedings, then ordered the NEOC to reverse the fir-
ings and to reinstate the appellees to their previously held posi-
tions of employment until an official hearing could be held pur-
suant to § 81-2707(1).

The NEOC refused to comply with these orders. As a result,
the appellees commenced this action in the district court, which
issued peremptory writs of mandamus ordering the NEOC to
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reinstate the appellees to their positions. The NEOC appeals,
and the two appeals have been consolidated for purposes of
briefing and argument.

I1. ASSIGNMENTS OF ERROR

Summarized and rephrased, the NEOC alleges the district
court erred in entering peremptory writs of mandamus because
§§ 81-2706 and 81-2707(1) of the Whistleblower Act are
unconstitutional, in violation of the separation of powers clause
of Neb. Const. art. II, § 1.

We note that §§ 81-2706 and 81-2707 were amended effec-
tive September 9, 1995. See §§ 81-2706 and 81-2707 (Cum.
Supp. 1996). The amended versions did not go into effect until
after the Ombudsman and the State Personnel Board acted
under, and the district court applied, §§ 81-2706 and 81-2707
(Reissue 1994) in the instant case. The amendments do not
affect any issue pertinent to these appeals. Thus, these appeals
will be decided under §§ 81-2706 and 81-2707 (Reissue 1994).

III. STANDARD OF REVIEW

The party claiming a statute is unconstitutional has the bur-
den to show and clearly demonstrate that the questioned statute
is unconstitutional. Callan v. Balka, 248 Neb. 469, 536 N.W.2d
47 (1995).

A statute is presumed to be constitutional, and all reasonable
doubts will be resolved in favor of its constitutionality. Chrysler
Motors Corp. v. Lee Janssen Motor Co., 248 Neb. 322, 534
N.W.2d 309 (1995); Pick v. Nelson, 247 Neb. 487, 528 N.W.2d
309 (1995).

Even when a law is constitutionally suspect, a court will
attempt to interpret it in a manner consistent with the
Constitution. CenTra, Inc. v. Chandler Ins. Co., 248 Neb. 844,
540 N.W.2d 318 (1995); State ex rel. Grape v. Zach, 247 Neb.
29, 524 N.W.2d 788 (1994).

IV. ANALYSIS

1. WHETHER CASE Is Moot
As a result of a grievance procedure contained in the state’s
union contract with the Nebraska Association of Public
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Employees/AFSCME, an arbitrator has ordered that the
appellees be reinstated to employment with the NEOC. Thus, a
preliminary issue presented is whether the arbitration order ren-
dered the appeal before this court moot.

A case becomes moot when the issues initially presented in
litigation cease to exist or the litigants lack a legally cognizable
interest in the outcome of litigation. Duggan v. Beermann, 245
Neb. 907, 515 N.W.2d 788 (1994). The public interest exception
to the rule precluding consideration of issues on appeal due to
mootness requires a consideration of the public or private nature
of the question presented, desirability of an authoritative adju-
dication for further guidance of public officials, and the likeli-
hood of future recurrence of the same or a similar problem.
Bamford v. Upper Republican Nat. Resources Dist., 245 Neb.
299, 512 N.W.2d 642 (1994).

In the instant appeal, the State continues to have a legally
cognizable interest in the constitutionality of the Whistleblower
Act despite the arbitration order. Furthermore, there is a public
desire for an authoritative adjudication to guide public officials
(Ombudsman, personnel board) in the performance of their
duties. Moreover, there is a likelihood that this same constitu-
tional problem will reoccur in the future yet evade review if we
find the issue to be moot. As a result, we will proceed with the
merits of this appeal.

2. WHETHER CONSTITUTIONALITY OF STATUTES
Was PROPERLY RAISED

Before reaching the NEOC's separation of powers argument,
we must first address the appellees’ claim that the NEOC did
not properly raise the constitutional issue at the district court
level. Except in the “most unusual cases,” for a question of con-
stitutionality to be considered on appeal, it must have been
properly raised in the trial court. If not so raised, it will be con-
sidered to have been waived. See, State v. Huebner, 245 Neb.
341, 513 N.W.2d 284 (1994); In re Estate of Snyder, 217 Neb.
356, 348 N.W.2d 136 (1984).

The NEOC does not argue that it raised the separation of
powers issue in the district court. However, the NEOC argues
that it did not have an opportunity to raise the issue in the dis-
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trict court because of the nature of peremptory writs of man-
damus. A discussion of the types of mandamus writs will be
helpful to understand this argument.

Two types of writs of mandamus are recognized and defined:
(1) alternative writs and (2) peremptory writs. Neb. Rev. Stat.
§ 25-2158 (Reissue 1995). The basic difference between these
two types of writs is that alternative writs require the defendant
be given an opportunity to “show cause why he [or she] has not
done as commanded,” whereas peremptory writs are generally
issued in an ex parte fashion and do not require notice or that
the defendant be given an opportunity to “show cause why he
[or she] has not done as commanded.” § 25-2158. See Neb. Rev.
Stat. § 25-2160 (Reissue 1995). “When the right to require the
performance of the act is clear and it is apparent that no valid
excuse can be given for not performing it, a peremptory man-
damus may be allowed in the first instance. In all other cases,
the alternative writ must be first issued . . . .” Neb. Rev. Stat.
§ 25-2159 (Reissue 1995).

In the instant case, the district court, as permitted by statute,
issued the peremptory writs without first issuing alternative
writs. Furthermore, the court issued the peremptory writs in an
ex parte fashion without providing the NEOC notice or an
opportunity to show cause why the writs should not be issued.
Moreover, no other pleadings or written allegations are allowed
by law. See Neb. Rev. Stat. § 25-2164 (Reissue 1995). Thus, the
NEOC correctly asserts that it did not have an opportunity to
raise the separation of powers argument at the district court
level.

We determine that a defendant must be given an opportunity
to raise nonfrivolous, constitutional challenges to the issuance
of peremptory writs of mandamus. Our standard when review-
ing the alleged unconstitutionality of a statute is that it presents
a question of law that must be determined independently from
the conclusion reached by the trial court. Jones v. State, 248
Neb. 158, 532 N.W.2d 636 (1995). As a result, we conclude that
this case need not be remanded to the district court, because it
is one of those “most unusual cases” in which a question of con-
stitutionality has not been waived and will be considered on
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appeal although it was not raised in the district court. See, In re
Estate of Snyder, supra; State v. Huebner, supra.

3. WHETHER STATUTES ARE VIOLATIVE OF
SEPARATION OF POWERS CLAUSE
OF NEBRASKA CONSTITUTION

(a) Overview of Whistleblower Act

The NEOC asserts that § 81-2707(1) of the Whistleblower
Act is unconstitutional because it permits an officer of the leg-
islative branch of state government to encroach upon the pre-
rogatives and duties of the executive branch, in violation of the
separation of powers clause of Neb. Const. art. II, § 1.

Section 81-2705 sets forth the conduct that is prohibited
under the Whistieblower Act. That section states in pertinent
part that any person who has authority to take or effect person-
nel action shall not, with respect to such authority, take such
personnel action against an employee because of the
employee’s disclosure of information, submission of allegations
of wrongdoing, or providing of information or testimony to the
Ombudsman or other official. The term “personnel action” is
defined broadly in § 81-2703(4) to encompass virtually any
action in the workplace which might adversely affect the
employee.

Sections 81-2706 and 81-2707(1) are challenged by the
NEOC. Section 81-2706(1) states that “[t]he [Ombudsman]
shall receive any allegation of a violation of section 81-2705
and investigate to determine whether there are reasonable
grounds to believe that a violation has occurred or is about to
occur.” Section 81-2706(4) then goes on to provide in pertinent
part that if the Ombudsman finds there are reasonable grounds
to believe that a violation of § 81-2705 has occurred, he or she
shall transmit his or her findings in writing to the Governor and
to the State Personnel Board. Finally, § 81-2707(1) states in
pertinent part:

Upon receiving the [Ombudsman’s] finding that there is
reason to believe a violation of section 81-2705 has
occurred or is about to occur, the State Personnel Board
. . . Shall, without further proceedings, stay or reverse the
personnel action until a hearing can be held to determine
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if there is reason to believe that a violation of section

81-2705 is contemplated or has occurred. Such board . . .

shall, at the earliest possible date, hold a hearing to deter-

mine whether a violation has occurred or is about to occur.
(Emphasis supplied.)

(b) Whether Removal of Executive Employees
Is Duty and Prerogative of
Executive Branch of State Government

The NEOC asserts that § 81-2707(1) is violative of Neb.
Const. art. II, § 1, which provides:

The powers of the government of this state are divided
into three distinct departments, the legislative, executive
and judicial, and no person or collection of persons being
one of these departments, shall exercise any power prop-
erly belonging to either of the others, except as hereinafter
expressly directed or permitted.

(Emphasis supplied.)

In other words, the Nebraska Constitution prohibits one
branch of government from encroaching on the duties and pre-
rogatives of the others or from improperly delegating its own
duties and prerogatives. Calabro v. City of Omaha, 247 Neb.
955, 531 N.W.2d 541 (1995); Clemens v. Harvey, 247 Neb. 77,
525 N.W.24d 185 (1994). This aspect of the separation of pow-
ers clause serves as the beam from which our system of checks
and balances is suspended. State ex rel. Spire v. Conway, 238
Neb. 766, 472 N.W.2d 403 (1991).

Article IV, § 1, of the Nebraska Constitution states in perti-
nent part:

The heads of all executive departments established by law,
other than those to be elected as provided herein, shall be
appointed by the Governor, with the consent of a majority
of all members elected to the Legislature, but officers so
appointed may be removed by the Governor. Subject to the
provisions of this Constitution, the heads of the various
executive or civil departments shall have power to appoint
and remove all subordinate employees in their respective
departments.

Article IV, § 10, of the Nebraska Constitution states in perti-
nent part:
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The Governor shall have power to remove, for cause and
after a public hearing, any person whom he may appoint
for a term except officers provided for in Article V of the
Constitution . . . . The Governor shall have power to
remove any other person whom he appoints at any time
and for any reason.

In State ex rel. Beck v. Young, 154 Neb. 588, 591, 48 N.W.2d
677, 679 (1951), this court held:

Except as limited by the Constitution itself the supreme
executive power is to be exercised by the Governor and,
under the division of powers devised by the Constitution,
neither the Legislature nor the courts may exercise the
powers thus conferred upon the executive branch. The
power to remove an officer or employee in the executive
branch of the government is an executive function.
(Empbhasis supplied.) ,

The Beck court then went on to restate that “[t]he power of
appointment and removal is in the Governor . . . and the leg-
islative or judicial branches may not properly trench upon the
executive power thus granted.” Id. at 594, 48 N.W.2d at 681
(citing Myers v. United States, 272 U.S. 52,47 S. Ct. 21, 71 L.
Ed. 160 (1926)). Thus, it is clear that the power to remove an
employee in the executive branch of state government is an
executive duty and prerogative.

(c) Whether Ombudsman Is Officer of
Legislative Branch of State Government

The NEOC asserts that § 81-2707(1) calls for an officer of
the Legislature to encroach upon the executive branch’s duty
and prerogative to remove executive employees. The crux of the
NEOC’s separation of powers argument is premised on the
claim that the Ombudsman is an officer of the legislative branch
of state government. This claim is not disputed by the appellees
and is supported by state statutory law.

The Ombudsman is nominated and appointed, his or her
salary is set, and he or she may be removed, by the Legislature.
See Neb. Rev. Stat. §§ 81-8,241 and 81-8,243 (Reissue 1994).
Furthermore, the Ombudsman reports to the Legislature and
exercises the authority and performs the duties provided by the
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Legislature. See § 81-8,241; Neb. Rev. Stat. § 81-8,251
(Reissue 1994). As such, we conclude that the Ombudsman is
an officer of the legislative branch of state government.

(d) Whether “Shall” as Used in § 81-2707(1)
Should Be Construed as
Mandatory or Discretionary

The NEOC argues that encroachment occurs because
§ 81-2707(1) mandates, through the use of the word “shall,” that
the State Personnel Board either temporarily stay or reverse
the personnel action taken against an employee based upon
the Ombudsman’s finding of reasonable grounds to believe that
a violation of the Whistleblower Act has occurred. Conversely,
the appellees argue that the word “shall” as used in
§ 81-2707(1) should not be construed as mandatory and, thus,
that that subsection does not call for encroachment upon the

executive branch’s duties and prerogatives.

(i) General Rule That “Shall”
Considered Mandatory

Neb. Rev. Stat. § 49-802 (Reissue 1993) states in pertinent
part that

[ulnless such construction would be inconsistent with
the manifest intent of the Legislature, rules for construc-
tion of the statutes of Nebraska hereafter enacted shall be
as follows:

(1) When the word may appears, permissive or discre-
tionary action is presumed. When the word shall appears,
mandatory or ministerial action is presumed.

See, also, Bank of Gering v. Glover, 192 Neb. 575, 223 N.W.2d
56 (1974); Anderson v. Carlson, 171 Neb. 741, 107 N.W.2d 535
(1961).

In other words, the general rule is that in the construction of
statutes, the word “shall” is considered mandatory and incon-
sistent with the idea of discretion. Payne v. Nebraska Dept. of
Corr. Servs., 249 Neb. 150, 542 N.W.2d 694 (1996). 1t is par-
ticularly so considered when the statute is addressed to public
officials. State ex rel. Smith v. Nebraska Liquor Control
Commission, 152 Neb. 676, 42 N.W.2d 297 (1950); Trobough v.
State, 120 Neb. 453, 233 N.W. 452 (1930).



STATE EX REL. SHEPHERD v. NEB. EQUAL OPP. COMM. 527
Cite as 251 Neb. 517

(ii) Spirit and Purpose of Whistleblower Act
Do Not Require “Shall” To Be Construed
as Permissive Rather Than Mandatory

While the word “shall” may render a particular provision of
a statute as mandatory in character, when the spirit and purpose
of the legislation require that the word “shall” be construed as
permissive rather than mandatory, such will be done. State ex
rel. Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 (1994).

It is clear that the spirit and purpose of the Whistleblower Act
were to ensure that an allegedly aggrieved state employee could
bring his or her complaint to the Ombudsman and, if the
Ombudsman finds reasonable grounds to believe the complaint
has merit, that the employee “shall” receive an immediate stay
or reversal from the personnel action taken against him or her
and a prompt evidentiary hearing. However, if the State
Personnel Board is free to disregard the Ombudsman’s reason-
able-grounds finding and to not order an immediate stay or
reversal and an evidentiary hearing, then the legislative intent
has been undermined.

A further indication that the Legislature intended the
word “shall” to be mandatory is the additional language in
§ 81-2707(1) which provides:

-Upon receiving the [Ombudsman’s] finding that there is
reason to believe a violation of section 81-2705 has
occurred or is about to occur, the State Personnel Board
. . . shall, without further proceedings, stay or reverse the
personnel action until a hearing can be held to determine
if there is reason to believe that a violation of section
81-2705 is contemplated or has occurred.

(Emphasis supplied.)

In other words, the statute proscribes the State Personnel
Board from conducting further proceedings before it issues the
order of stay or reversal. If the word “shall” was merely
intended to be a recommendation to the State Personnel Board,
then the board would be unable to make a rational, independent
decision, since it is proscribed from hearing argument and
receiving evidence before making its decision. Thus, by pro-
scribing further proceedings, the Legislature has made clear its
intent to require the State Personnel Board to issue orders of


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































