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WEST GATE BANK, A NEBRASKA BANKING CORPORATION,
APPELLANT, V. AMERICAN NATIONAL BANK, A NATIONAL
BANKING ASSOCIATION, APPELLEE.

550 N.w.2d 318

Filed July 5, 1996. No. $-94-1011.

1. Bankruptcy: Courts: Actions: Pleadings. A bankruptcy stay is automatic
because it is triggered upon the filing of a bankruptcy petition. Any action taken
in violation of the automatic stay is void. This prohibition applies equally to
state courts and its officers.

2. Courts: Actions: Estates: Property: Debtors and Creditors. State court action
comes within the terms of an automatic stay if it is to obtain property of an
estate or to recover a claim against the debtor.

Appeal from the District Court for Douglas County: J.
PAaTRICK MULLEN, Judge. Appeal dismissed.

Carl J. Sjulin, of Rembolt Ludtke & Berger, for appellant.

Clayton Byam and Joseph C. Byam, of Byam & Byam, for
appellee.

Christopher D. Curzon and David L. Crawford, of Schmid,
Mooney & Frederick, P.C., for amicus curiae Richard D.
Myers, Trustee for the Estate of Rine & Rine Auctioneers, Inc.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConNoLLY, and GERRARD, JJ.

FAHRNBRUCH, J.

In this litigation, West Gate Bank, appellant, claims that
American National Bank, appellee, converted proceeds from
an auction conducted by an American National customer, Rine
& Rine Auctioneers (Rine).

The district court for Douglas County sustained American
National’s motion for summary judgment and denied West
Gate’s motion for summary judgment.

We removed the case from the Nebraska Court of Appeals’
docket to this court’s docket under our power to regulate the
caseloads of the appellate courts.

Interwoven with the case at bar, Rine filed for federal bank-
ruptcy relief. West Gate, in a federal adversary proceeding,
has challenged whether the bankruptcy trustee has a claim to
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the same proceeds involved in this litigation. The federal court
action is pending before the U.S. Court of Appeals for the
Eighth Circuit. The record before this court does not reveal
that any party to this action has sought relief from an auto-
matic stay for the proceeds in question. Based upon the record
‘before this court, it is apparent that a federal bankruptcy stay
has been in effect since April 27, 1992, regarding these pro-
ceeds. Therefore, we dismiss West Gate’s appeal and find the
district court order to be void ab initio.

ASSIGNMENTS OF ERROR
West Gate claims that the trial court erred in (1) denying its
motion for summary judgment and (2) granting American
National’s motion for summary judgment.

FACTS

On October 22, 1993, West Gate filed this action against
American National in the district court for Douglas County.
West Gate alleged that American National set off Rine’s
account in the amount of $21,354.02, which was the proceeds
from a February 16, 1992, auction conducted by Rine. West
Gate alleged that American National converted West Gate
property and prayed for the immediate right to its proceeds of
$21,354.02.

Both parties moved for summary judgment. Before the dis-
trict court, both parties agreed that there were no factual dis-
putes. The record reflects the following uncontroverted facts:

In January 1992, West Gate retained Rine to conduct a sale
of personal property that West Gate had obtained from a cus-
tomer who defaulted on a loan secured by the property. On
February 16, Rine conducted the auction. On February 18,
Rine deposited the proceeds from the auction into its com-
mercial checking account at American National.

On February 18 and 24, American National made three
debits from Rine’s accounts under Rine’s direction, totaling
$21,354.02. It was a common practice for Rine to direct
American National to debit from its account for payment on a
debt. :
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On March 12, American National was notified by West
Gate that West Gate had an interest in a part of the February
18 deposits.

On April 27, Rine filed for relief under chapter 7 of the
U.S. Bankruptcy Code.

The trial court overruled West Gate’s motion for summary
judgment, sustained American National’s motion for summary
judgment, and dismissed the petition. In its order, the trial
court found that Rine deposited the funds from the auction in
its commercial checking account with American National and
that the deposit was not designated as a special or trust
deposit. The trial court found that the transactions were not
setoffs, but, rather, advice of charge transactions directed by
Rine and that American National was not notified of any
claimed security interest in the funds until its advice of charge
transactions were completed.

More telling than the uncontroverted facts in the district
court record are the findings and order of the federal bank-
ruptcy court in In re Rine & Rine Auctioneers, Inc.,
BK92-80770 (Bankr. D. Neb. 1995), and the affirmance of
that order by the U.S. District Court in In re Rine & Rine
Auctioneers, Inc., 8:CV95-00150 (D. Neb. 1995). The federal
court judgments show that the trustee for the federal bank-
ruptcy estate filed an adversary proceeding alleging voidable
preference and fraudulent conveyance claims against transfer-
ees of Rine which include the Rine account with American
National at issue in the case at bar. In response, West Gate
filed an adversary proceeding asking the federal court to order
the trustee to turn over to West Gate any proceeds which the
trustee might recover from the auction conducted for West
Gate by Rine. The federal district court, in affirming the bank-
ruptcy court’s order, followed its precedent in two previous
cases involving Rine auctioneer clients and held that the rela-
tionship between Rine and West Gate was one of agent and
principal and that, therefore, the auction proceeds, which were
not committed to Rine’s commission and expenses, should be
turned over to West Gate. The two controlling opinions relied
upon by the federal district court have been subsequently
reversed by the U.S. Court of Appeals for the Eighth Circuit.
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See, In re Rine & Rine Auctioneers, Inc., 74 E3d 854 (8th
Cir. 1996); In re Rine & Rine Auctioneers, Inc., 74 F.3d 848
(8th Cir. 1996). The trustee has appealed the district court’s
ruling regarding West Gate proceeds to the U.S. Court of
Appeals for the Eighth Circuit.

ANALYSIS

The money involved in this appeal is also the subject of the
federal bankruptcy proceedings in In re Rine & Rine
Auctioneers, Inc. The bankruptcy case is currently pending
before a federal appellate court. A bankruptcy stay is auto-
matic because it is triggered upon the filing of a bankruptcy
petition. Elliott v. First Security Bank, 249 Neb. 597, 544
N.W.2d 823 (1996). Any action taken in violation of the auto-
matic stay is void. Id. This prohibition applies equally to state
courts and its officers. Id. State court action comes within the
terms of an automatic stay if it is to obtain property of an
estate or to recover a claim against the debtor. See In re
Colonial Realty Co., 980 F.2d 125 (2d Cir. 1992).

The record fails to reflect that relief from the automatic
bankruptcy stay has been granted in regard to the proceeds that
West Gate seeks to recover in the case at bar and at the fed-
eral appellate court. Because there was no relief from the auto-
matic stay, the actions by the district court as well as West
Gate’s appeal are void. Thus, this matter is left for the federal
courts to resolve in the pending bankruptcy litigation.

CONCLUSION
West Gate’s appeal is dismissed and the order of the district
court dated October 11, 1994, is void because it violates an
automatic federal bankruptcy court stay.
APPEAL DISMISSED.
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IN RE INTEREST OF BRANDY M. ET AL., CHILDREN UNDER 18

10.

11.

YEARS OF AGE.

STATE OF NEBRASKA, APPELLANT, V. BRANDY M. ET AL.,
APPELLEES.
550 N.w.2d 17

Filed July 5, 1996. Nos. S-94-1212, S-94-1214 through S-94-1222.

Statutes: Appeal and Error. Statutory interpretation is a matter of law in con-
nection with which an appellate court has an obligation to reach an independent,
correct conclusion irrespective of the determination made by the court below.
Statutes: Intent. In construing a statute, a court must look at the statutory
objective to be accomplished, the problem to be remedied, or the purpose to be
served, and then place on the statute a reasonable construction which best
achieves the purpose of the statute, rather than a construction defeating the
statutory purpose.

Statutes. A court will construe statutes relating to the same subject matter
together so as to maintain a consistent and sensible scheme.

Statutes: Juvenile Courts: Time. Neb. Rev. Stat. §§ 43-271 and 43-278
(Reissue 1993) confer a statutory right to a prompt adjudication hearing to all
juveniles within Neb. Rev. Stat. § 43-247(1), (2), (3Xb), and (4) (Reissue
1993).

Statutes: Words and Phrases. As a general rule, in the construction of statutes,
the word “shall” is considered mandatory and inconsistent with the idea of dis-
cretion.

Statutes: Intent: Words and Phrases. While the word “shall” may render a
particular provision mandatory in character, when the spirit and purpose of the
legislation require that the word “shall” be construed as permissive rather than
mandatory, such will be done.

Juvenile Courts. A juvenile court proceeding is not a prosecution for crime,
but a special proceeding that serves as an ameliorative alternative to a criminal
prosecution.

Statutes: Time. A legislative enactment providing that an act be accomplished
within a specified time period, with no sanction for failure to comply with that
mandate, is directory.

Statutes: Time: Minors. Neb. Rev. Stat. §§ 43-271 and 43-278 (Reissue 1993)
are directory and do not require absolute discharge of a juvenile not adjudicated
within the prescribed time period.

Minors: Juvenile Courts. The foremost purpose and objective of the Nebraska
Juvenile Code is to promote and protect the juvenile’s best interests.

__ i ____. Itis within the discretion of the juvenile court to determine whether
absolute discharge of a juvenile petition is in the best interests of a juvenile tak-
ing into consideration (1) the factors set forth in Neb. Rev. Stat. §§ 43-271 and
43-278 (Reissue 1993), (2) the right of the juvenile to a prompt and fair adju-
dication, and (3) the future treatment and rehabilitation of the juvenile in the
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event of an adjudication. The benchmark of this determination is the protection

of the best interests of the juvenile.
12. Juvenile Courts: Appeal and Error. An appellate court’s review of the juve-
" nile court’s prompt adjudication determination shall be de novo on the record to
determine whether there has been an abuse of discretion by the juvenile court.
13. : . Prompt adjudication determinations in juvenile cases are initially

entrusted to the discretion of the juvenile court and will be upheld unless they
constitute an abuse of discretion.

Petition for further review from the Nebraska Court of
Appeals, SIEVERS, Mues, and INBoDY, Judges, on appeal
thereto from the Separate Juvenile Court of Douglas County,
DoucLas F. JoHNSON, Judge. Judgment of Court of Appeals
reversed, and cause remanded with directions.

James S. Jansen and Vernon Daniels for appellant.

Thomas M. Kenney, Douglas County Public Defender,
Krista L. Tushar, and Sarah G. Hemming for appellees.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConnNoLLy, and GERRARD, JJ.

GERRARD, J. .
I. INTRODUCTION

On December 7, 1994, the separate juvenile court sustained
the motions for absolute discharge filed in 10 separate juvenile
cases. Each motion was predicated upon the juveniles’ statu-
tory right to a prompt adjudication hearing pursuant to Neb.
Rev. Stat. §§ 43-271 and 43-278 (Reissue 1993). In an opin-
ion designated for permanent publication, the Nebraska Court
of Appeals reversed the juvenile court, holding § 43-271
applied only to juveniles taken into custody pursuant to Neb.
Rev. Stat. §§ 43-248, 43-250, and 43-253 (Reissue 1993),
and, in any event, the Nebraska Juvenile Code provides no
authority for a judge to dismiss a petition absent a showing of
prejudice by the juvenile. In re Interest of Brandy M. et al., 4
Neb. App. 115, 539 N.W.2d 280 (1995). 1t is from this deci-
sion that the juveniles have successfully sought further review.
We now reverse the judgment of the Court of Appeals.
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II. FACTUAL BACKGROUND

On December 5 and 6, 1994, 10 separate motions for
absolute discharge were filed concerning juveniles who had
not been brought before the juvenile court for an adjudication
hearing within 6 months of the filing of their petitions. In each
case, counsel for the child in interest did not request a con-
tinuance or file any pretrial motions within a 6-month period
from the date the petition was filed. The parties stipulated to
consolidation of the cases, as each case concerned the same
issues of fact and law. The specific facts of each petition are
as follows:

1. In re Interest of Brandy M., case No. S-94-1212. The
petition, filed June 1, 1994, alleged three counts pursuant to
Neb. Rev. Stat. § 43-247(3)(b) (Reissue 1993): a wayward and
disobedient child in need of supervision. A denial was entered
on behalf of the child on July 6. An adjudication hearing was
set for December 22. Motion for absolute discharge was filed
December 6.

2. In re Interest of James D., case No. S-94-1214. The peti-
tion, filed May 6, 1994, alleged six counts pursuant to
§ 43-247(1) and (2): commission of an act by a juvenile which
would constitute a misdemeanor or infraction and commission
of an act by a juvenile which would constitute a felony. James
D. was charged with four counts of receiving stolen property
and two counts of destruction of property. A denial was
entered on behalf of the child on July 19. This case was never
set for adjudication. Motion for absolute discharge was filed
December 6.

3. In re Interest of Thomas S., case No. S-94-1215. The
petition, filed May 2, 1994, alleged two counts pursuant to
§ 43-247(1): commission of an act by a juvenile which would
constitute a misdemeanor or infraction. Thomas S. was
charged with trespassing and obstruction. A denial was entered
on behalf of the child on July 6. This case was set for adjudi-
cation on December 22. Motion for absolute discharge was
filed December 6.

4. In re Interest of Stephanie P., case No. S-94-1216. The
petition, filed April 22, 1994, alleged two counts pursuant to
§ 43-247(1) and (2): commission of an act by a juvenile which
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would constitute a misdemeanor or infraction and commission
of an act by a juvenile which would constitute a felony.
Stephanie P. was charged with receiving stolen property and
obstruction. A denial was entered on behalf of the child on
July 6. This case was set for adjudication on December 12.
Motion for absolute discharge was filed December 6.

5. In re Interest of Arthur H., case No. $-94-1217. The
petition, filed April 22, 1994, alleged one count pursuant to
§ 43-247(2): commission of an act by a juvenile which would
constitute a felony. Arthur H. was charged with first degree
assault. A denial was entered on behalf of the child on June
28. This case was set for adjudication on December 21.
Motion for absolute discharge was filed December 5.

6. In re Interest of Vincent P., case No. S-94-1218. The
petition, filed April 19, 1994, alleged two counts pursuant to
§ 43-247(1): commission of an act by a juvenile which would
constitute a misdemeanor or infraction. Vincent P. was
charged with violation of the Omaha Municipal Code, refus-
ing to leave property, and being an annoyance. A denial was
entered on behalf of the child on June 28. This case was set
for adjudication on December 21. Motion for absolute dis-
charge was filed December 6.

7. In re Interest of Jerry G., case No. S-94-1219. The peti-
tion, filed April 18, 1994, alleged two counts pursuant to
§ 43-247(1): commission of an act by a juvenile which would
constitute a misdemeanor or infraction. Jerry G. was charged
with third degree assault. A denial was entered on behalf of
the child on June 21. This case was set for adjudication on
December 16. Motion for absolute discharge was filed
December 5.

8. In re Interest of George M., case No. S-94-1220. The
petition, filed April 13, 1994, alleged one count pursuant to
§ 43-2477(2): commission of an act by a juvenile which would
constitute a felony. George M. was charged with criminal mis-
chief. A denial was entered on behalf of the child on June 21.
This case was set for adjudication on December 13. Motion
for absolute discharge was filed December 5.

9. In re Interest of David C., case No. S-94-1221. The peti-
tion, filed April 13, 1994, alleged two counts pursuant to
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§ 43-247(1): commission of an act by a juvenile which would
constitute a misdemeanor or infraction. David C. was charged
with carrying a concealed weapon and with violation of a
municipal ordinance, being an annoyance. A denial was
entered on behalf of the child on June 21. This case was set
for adjudication on December 19. Motion for absolute dis-
charge was filed December 6.

10. In re Interest of Joe C., case No. S-94-1222. The peti-
tion, filed April 11, 1994, alleged one count pursuant to
§ 43-247(1): commission of an act by a juvenile which would
constitute a misdemeanor or infraction. Joe C. was charged
with shoplifting. A denial was entered on behalf of the child
on June 7. This case was set for adjudication on December 13.
Motion for absolute discharge was filed December 5.

1. PROCEEDINGS IN JUVENILE COURT

On December 7, 1994, a hearing was held in the juvenile
court on the juveniles’ motions for absolute discharge.
Counsel for the juveniles argued the motion, but did not offer
any evidence in support thereof. The State called two wit-
nesses who testified generally about the crowded docket and
lack of judicial resources, at that time, in the Douglas County
Separate Juvenile Court. The testimony will be discussed more
extensively in the analysis portion of this opinion.

The gist of the juveniles’ argument was that § 43-271
required the State to bring a juvenile to an adjudication hear-
ing within 6 months of the filing of a petition. In addition,
because § 43-271 specifically incorporated the speedy trial
right found in the criminal rules of procedure, Neb. Rev. Stat.
§ 29-1207 (Reissue 1995), if the State failed in its statutory
obligation to adjudicate a child within 6 months of the filing
of the petition, absolute discharge was mandated.

The State argued that juvenile adjudications are not crimi-
nal prosecutions; thus § 29-1207 should not be read so broadly
as to compel the absolute discharge of these juveniles.
Moreover, § 29-1207(4)(f) allows the speedy trial time period
to toll if the court finds that there is good cause, and the cur-
rent crowded docket in the juvenile court constitutes good
cause.
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After hearing evidence and argument by counsel, the juve-
nile court granted the motions and discharged all 10 cases. The
juvenile court found that § 43-271 required the State to bring
all juveniles before the court for adjudication as soon as pos-
sible, but, in all cases, within a 6-month period after the peti-
tion is filed. If the 6-month period has passed between the fil-
ing of a petition and an adjudication hearing, § 43-271 refers
the court to the rules of criminal procedure, and, absent suf-
ficient cause for the delay, the juvenile court found that an
absolute discharge from the petition is statutorily mandated.

2. DEcisioN oF COURT OF APPEALS

The Court of Appeals reversed the orders of the juvenile
court finding that “[t]he language of § 43-271 is plain and
unambiguous. It applies only to those juveniles entering the
juvenile court system through the temporary custody process
set forth in § 43-248.” In re Interest of Brandy M. et al., 4
Neb. App. 115, 119, 539 N.W.2d 280, 283 (1995). The record
before the court did not indicate that any of the juveniles
involved in the cases on appeal had at one time, without the
issuance of a warrant, been in the temporary custody of an
officer of the peace pursuant to § 43-248. Accordingly, the
juveniles did not have a statutory right to adjudication within
6 months.

Moreover, the Court of Appeals found that even if there
were a statutory speedy trial right applicable to the cases filed
pursuant to § 43-247(1) and (2), because the Legislature failed
to specify a consequence for the failure to provide a trial
within 6 months, the 6-month time limit was merely directory
rather than mandatory. Thus, for a juvenile to have his or her
petition dismissed, he or she must show prejudice.

The Court of Appeals did note that of the 10 cases involved
in the instant appeal, 1 case was filed pursuant to
§ 43-247(3)(b) and that § 43-278 provided this juvenile with a
statutory right to an adjudication hearing within 90 days.
However, the Court of Appeals found the use of the word
“shall” in § 43-278 was likewise directory. Accordingly, this
juvenile must demonstrate prejudice in order to obtain an
absolute discharge.
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HI. ASSIGNMENTS OF ERROR

The juveniles contend that the Court of Appeals erred in the
following two respects: (1) in construing § 43-271 so as to
deny a statutory right to a prompt adjudication hearing for
juveniles who do not first enter the system through temporary
custody by an officer of the peace and (2) in holding that, in
any event, a juvenile must demonstrate prejudice in order to
receive discharge when the State has failed to comply with the
statutory mandate of a prompt adjudication hearing found in
§§ 43-271 and 43-278.

IV. ANALYSIS

1. ConsTRUCTION OF §§ 43-271 AND 43-278

Statutory interpretation is a matter of law in connection
with which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the determina-
tion made by the court below. In re Interest of Archie C., ante
p. 123, 547 N.W.2d 913 (1996); In re Estate of Soule, 248
Neb. 878, 540 N.W.2d 118 (1995). In construing a statute, a
court must look at the statutory objective to be accomplished,
the problem to be remedied, or the purpose to be served, and
then place on the statute a reasonable construction which best
achieves the purpose of the statute, rather than a construction
defeating the statutory purpose. In re Interest of Lisa O., 248
Neb. 865, 540 N.W.2d 109 (1995); In re Guardianship &
Conservatorship of Bloomgquist, 246 Neb. Ti1, 523 N.W.2d
352 (1994). A court will construe statutes relating to the same
subject matter together so as to maintain a consistent and sen-
sible scheme. Solar Motors v. First Nat. Bank of Chadron, 249
Neb. 758, 545 N.W.2d 714 (1996); Chrysler Corp. v. Lee
Janssen Motor Co., 248 Neb. 281, 534 N.W.2d 568 (1995).

Section 43-271, titled “Prompt hearing and disposition,”
provides:

A juvenile taken into custody pursuant to sections
43-248, 43-250, and 43-253 shall be brought before the
court for adjudication as soon as possible after the peti-
tion is filed. On the return of the summons or other
process, or mailing of the notice in lieu of summons, or
as soon thereafter as legally may be, the court shall pro-
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ceed to hear and dispose of the case as provided in sec-
tion 43-279.

The hearing as to a juvenile in custody of the proba-
tion officer or the court shall be held as soon as possi-
ble but, in all cases, within a six-month period after the
petition is filed, and as to a juvenile not in such custody
as soon as practicable but, in all cases, within a
six-month period after the petition is filed. The compu-
tation of the six-month period provided for in this section
shall be made as provided in section 29-1207, as applic-
able.

(Emphasis supplied.)
The statutes specifically referenced in the first paragraph of
§ 43-271 are concerned with juveniles taken into custody with-
out a warrant by an officer of the peace. Specifically, § 43-248
identifies circumstances when a juvenile may be taken into
temporary custody by any officer of the peace without a war-
rant or order of the court. Section 43-250 identifies the mea-
sures that the officer must then follow subsequent to taking a
juvenile into temporary custody by § 43-248. Section 43-253
is a requirement that an immediate investigation must be made
of the situation and circumstances surrounding a juvenile who
is taken into temporary custody by §§ 43-248 and 43-250.
The Court of Appeals construed § 43-271 to give what it
admittedly recognized was an illogical result—that only those
juveniles first temporarily detained without a warrant by an
officer of the peace have a statutory right to a prompt adjudi-
cation hearing and that no such statutory right exists for juve-
niles not initially so detained. Such a construction is inconsis-
tent and inharmonious with the clear meaning of other
provisions in the juvenile code.
Neb. Rev. Stat. § 43-279(1) (Reissue 1993), in pertinent
part, states:
When the petition alleges the juvenile to be within the
provisions of subdivision (1), (2), (3)(b), or (4) of sec-
tion 43-247 and the juvenile or his or her parent . . .
appears with or without counsel, the court shall inform
the parties:
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(f) Of the right of the juvenile to a speedy adjudica-
tion hearing . . . .

The plain language of this provision of the juvenile code obvi-
ously contemplates that all juveniles who are within the pro-
visions of § 43-247(1), (2), (3)(b), and (4) have a right to a
prompt adjudication. Therefore, if, as the Court of Appeals
held, only those juveniles who are first temporarily detained
by an officer of the peace are afforded a statutory right to a
prompt adjudication hearing, then the right to a speedy adju-
dication referred to in § 43-279(1)(f) for all other juveniles
must be constitutionally grounded.

Even though this court has held that the U.S. and Nebraska
Constitutions do not provide a “speedy trial” right in the con-
text of a termination of parental rights proceeding, we have
never specifically addressed the issue of whether a juvenile
facing a delinquency adjudication has a constitutionally
grounded right to a speedy adjudication. See In re Interest of
C.P, 235 Neb. 276, 455 N.W.2d 138 (1990). We have not
been asked to make such a determination in the instant case,
and we find no reason to decide this constitutional issue, as
§§ 43-271 and 43-278, when properly construed, confer a
statutory right to a prompt adjudication hearing to all juveniles
within § 43-247(1), (2), (3)(b), and (4). This construction is
based first of all upon the three conditions of custody identi-
fied in the clear and unambiguous language of § 43-271: (1)
juveniles in the temporary custody of an officer of the peace
without a warrant, (2) juveniles in the custody of the proba-
tion officer or court, and (3) juveniles not in custody.

The first condition of custody is identified in the first para-
graph of § 43-271. “A juvenile taken into custody pursuant to
sections 43-248, 43-250, and 43-253 shall be brought before
the court for adjudication as soon as possible after the petition
is filed.” This right applies only to those juveniles who first
enter the system through temporary custody by an officer of
the peace pursuant to the above named statutes. In addition,
Neb. Rev. Stat § 43-277 (Reissue 1993) provides that these
juveniles are to be adjudicated within a 6-month period after
a petition is filed, and if the juveniles do not receive an adju-
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dication hearing within 6 months, the juvenile shall be
released from custody.

The second condition of custody identified in § 43-271 is “a
juvenile in custody of the probation officer or the court . . . .”
An adjudication hearing for such juvenile “shall be held as
soon as possible but, in all cases, within a six-month period

after the petition is filed . . . .” (Emphasis supplied.)
The third condition of custody identified in § 43-271 is “a
juvenile not in such custody . . . .” An adjudication hearing

must be held as to these juveniles “as soon as practicable but,
in all cases, within a six-month period after the petition is
filed.” (Emphasis supplied.)

It is readily apparent from the plain language of § 43-271
that the Legislature intended to provide a statutory right to a
prompt adjudication hearing for all juveniles. However, those
juveniles being held in custody are to receive an adjudication
hearing as soon as possible, whereas the juveniles not being
held in custody are to receive an adjudication hearing as soon
as practicable. Both sets of juveniles should receive an adju-
dication hearing within a 6-month period after the petition is
filed pursuant to § 43-271, but a statutory scheduling prefer-
ence is granted to those juveniles that are in custody pending
adjudication. Thus, nine of the juveniles in the instant case
had a statutory right under § 43-271 to a prompt adjudication
hearing.

One of the juvenile petitions at issue was filed pursuant to
§ 43-247(3)(b). Section 43-278 provides in relevant part: “All
cases filed under subdivision (3) of section 43-247 shall have
an adjudication hearing not more than ninety days after a peti-
tion is filed.” Section 43-278 is likewise clear and unambigu-
ous, and provides a statutory right to a prompt adjudication
hearing for those juveniles that are alleged to be status offend-
ers under subdivision (3) of § 43-247. Therefore, although not
subject to a 6-month provision, this (3)(b) petition is subject
to a 90-day prompt adjudication limitation.

2. ABSOLUTE DISCHARGE AS A REMEDY
Our inquiry does not end with the determination that
§§ 43-271 and 43-278 provide to juveniles a statutory right to
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a prompt adjudication hearing. The Court of Appeals held that
even if all juveniles subject to a § 43-247(1), (2), or (3)(b)
petition have a statutory right to a speedy adjudication pur-
suant to § 43-271 or § 43-278, the use of the word “shall” in
those statutes is merely directory, thus absolute discharge for
the State’s failure to comply is not mandated.

As a general rule, in the construction of statutes, the word
“shall” is considered mandatory and inconsistent with the idea
of discretion. Payne v. Nebraska Dept. of Corr. Servs., 249
Neb. 150, 542 N.W.2d 694 (1996). However, while the word
“shall” may render a particular provision mandatory in char-
acter, when the spirit and purpose of the legislation require
that the word “shall” be construed as permissive rather than
mandatory, such will be done. State ex rel. Grape v. Zach, 247
Neb. 29, 524 N.W.2d 788 (1994).

The Court of Appeals concluded that even if the juveniles
in question did have a statutory right to a prompt adjudication
hearing, this right was not violated when the statutory 6-month
limit of § 43-271 is merely directory and not mandatory. For
a juvenile to receive discharge from a petition, the Court of
Appeals held he or she must show that the juvenile was prej-
udiced by the delay. In reaching this conclusion, the Court of
Appeals relied on In re Interest of C.P., 235 Neb. 276, 455
N.W.2d 138 (1990).

In In re Interest of C.P., this court determined that the use
of the word “shall” in § 43-278 (Reissue 1988) was directory
and not mandatory. The language of the former § 43-278 was
identical to what is now the second paragraph of § 43-271, the
statute at issue in the instant appeal. This court held because
“shall” was directory, failure of the State to provide an adju-
dication hearing within the statutory 6-month limit did not
require discharge from the petition, when the subject of the
petition had not indicated how she had been prejudiced by the
delay.

However, significant factual and legal distinctions exist
between In re Interest of C.P. and the instant case. The inter-
est at stake in In re Interest of C.P. was the termination of
parental rights for a mother with a long history of neglect and
abuse. In view of the fact that the juvenile’s best interests are
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the primary consideration in an adjudication hearing, we rea-
soned it would be absurd to construe the language in § 43-278
as mandatory, when the result would be to return a sexually
abused child to the party who abused her for the sole reason
that an adjudication hearing was held 181 days after a petition
was filed.

Although our reasoning is persuasive within the factual con-
text of In re Interest of C.P.—an abusive mother seeking to
obtain an absolute discharge from the jurisdiction of the juve-
nile court—there are different interests at stake in the present
case where it is the juveniles who seek absolute discharge
from a delinquency petition after remaining unadjudicated in
the juvenile court system.

Several other states have considered the question of whether
the use of the word “shall” is mandatory or directory in the
context of speedy adjudication statutes. The courts of two
states have held the use of the word “shall” in its speedy adju-
dication statutes is mandatory. See, In re Russell C., 120 N.H.
260, 414 A.2d 934 (1980); Sanchez v. Family & Children
Services, 237 Ga. 406, 229 S.E.2d 66 (1976). In In re Russell
C., supra, the New Hampshire Supreme Court concluded
interpreting the word “shall” as mandatory is consistent with
the goals of guaranteeing children their constitutional rights
and encouraging the use of rehabilitative and treatment
resources in a manner consistent with the protection of the
public interest.

However, a majority of jurisdictions that have ruled on this
issue have held speedy delinquency adjudication statutes to be
directory out of concern for the juveniles’ best interests, while
balancing the juveniles’ right to a prompt and fair adjudica-
tion. We are persuaded by the reasoning of those jurisdictions.
In In re Armour, 59 Ill. 2d 102, 104-05, 319 N.E.2d 496, 498
(1974), the Illinois Supreme Court, in finding its speedy dehn-
quency ad)udlcatnon statute to be directory, stated:

Society is interested for its own sake as well as for the
minor’s individual welfare in guiding and rehabilitating.
These interests cannot always be served by a mechanical
adherence to rote or formula. . . . We do not consider
that the legislature intended that should an adjudicatory
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hearing not be held precisely within 30 days that the
minor should be discharged or be abandoned, as it were,
and that society’s effort to correct, to rehabilitate and to
guide should come to a halt.
See, also, In Interest of A.E.O. IIl, 437 N.W.2d 238 (Iowa
1989); In re T.X., 11 Kan. App. 2d 632, 731 P.2d 887 (1987);
State in the Interest of C.B., 173 N.J. Super. 424, 414 A.2d
572 (1980), cert. denied 84 N.J. 482, 420 A.2d 1303; In re
Therklidsen, 54 Ohio App. 2d 195, 376 N.E.2d 970 (1977);
In re J.V., 154 Vt. 644, 573 A.2d 1196 (1990).

First of all, we are compelled to conclude that a delinquent
child in need of treatment 180 days after the filing of a delin-
quency petition is likely to require treatment on the 181st day
as well. Clearly, a rigid and legalistic interpretation of a juve-
nile’s statutory right to a speedy delinquency adjudication
would often be contrary to a juvenile’s best interests and, ulti-
mately, contrary to the public interest. This is particularly true
in cases where the juvenile is not in custody during the
180-day period, and remedial treatment is readily available
after the adjudication.

We have long recognized that a juvenile court proceeding is
not a prosecution for crime, but a special proceeding that
serves as an ameliorative alternative to a criminal prosecution.
See In re Interest of A.M.H., 233 Neb. 610, 447 N.W.2d 40
(1989).

“The purpose of our statutes relating to the handling of
youthful offenders is, as in other states having juvenile
court systems, the education, treatment and rehabilitation
of the child, rather than retributive punishment. The
emphasis on training and rehabilitation, rather than pun-
ishment, is underscored by the declaration that juvenile
proceedings are civil, rather than criminal, in nature.
Instead of a complaint or indictment we have a ‘petition.’
The hearing never results in a conviction, but may lead
to an ‘adjudication of delinquency.” Where confinement
of the delinquent child is indicated as the proper treat-
ment, the child is not sentenced to prison but, instead, is
‘committed’ to a ‘training school.” The adjudication of
delinquency does not carry with it any of the civil dis-
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abilities ordinarily resulting from conviction of crime,
nor is the child considered to be a criminal because of
such adjudication.”
Id. at 614, 447 N.W.2d at 43 (quoting Smith v. State, 444
S.W.2d 941 (Tex. Civ. App. 1969)).

Moreover, §§ 43-271, 43-277, and 43-278, the provisions of
our juvenile code which define a juvenile’s right to a prompt
adjudication, do so without specifying a sanction for noncom-
pliance. A legislative enactment providing that an act be
accomplished within a specified time period, with no sanction
for failure to comply with that mandate, is directory. In re
Interest of C.P., 235 Neb. 276, 455 N.W.2d 138 (1990). '

We are not persuaded by the juveniles’ assertion that
§8 43-271 and 43-277’s reference to § 29-1207, a portion of
the statutory right to a speedy criminal trial, compels the
absolute discharge of a juvenile from a delinquency petition
which remains unadjudicated 6 months after filing. Section
29-1207 is only incorporated into the juvenile code to serve as
a method by which computation of the 6-month period after
the petition is filed shall be made. In and of itself, § 29-1207
does not mandate a criminal defendant’s discharge if not
brought to trial within the prescribed time. Instead, Neb. Rev.
Stat. § 29-1208 (Reissue 1995) mandates that an adult
offender will be entitled to absolute discharge if not brought
to trial within the prescribed time, and § 29-1208 has not been
incorporated into the juvenile code. That being so, § 29-1207
cannot be considered as authority for the juveniles’ claim that
absolute discharge from a delinquency petition is statutorily
mandated when a juvenile is not adjudicated within the
required time period.

Instead, § 29-1207(4)(a) through (e) requires a juvenile
court judge to exclude from the 6-month period specifically
identified periods of delay resulting from, for example, other
proceedings concerning the juvenile, continuances granted at
the request of the juvenile, or the absence or unavailability of
the juvenile. In addition, § 29-1207(4) provides for the exclu-
sion of “(f) Other periods of delay not specifically enumerated
herein, but only if the court finds that they are for good
cause.”
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Accordingly, the Court of Appeals was correct in conclud-
ing that §§ 43-271 and 43-278 are directory and do not require
absolute discharge of a juvenile not adjudicated within the pre-
scribed time period. However, we are mindful that the fore-
most purpose and objective of the Nebraska Juvenile Code is
to promote and protect the juvenile’s best interests. In re
Interest of Lisa O., 248 Neb. 865, 540 N.W.2d 109 (1995); In
re Interest of D.D.P., 235 Neb. 864, 458 N.W.2d 193 (1990).
It is rarely in the best interests of a juvenile to have his or her
case languish unadjudicated in the juvenile court for more than
6 months or 90 days in the case of a status offender. As in
adult court, unreasonable delay at the adjudication stage may
affect the quality and quantity of evidence presented, impair-
ing the juvenile’s defense and preventing a fair hearing.
Further, in the event the juvenile is found to have committed
the delinquent act or is adjudicated as a status offender, the
delay is oftentimes detrimental to the youth’s rehabilitation.
See In Interest of C. T. F., 316 N.W.2d 865 (Iowa 1982).

We therefore hold that it is within the sound discretion of
the juvenile court to determine whether absolute discharge of
a juvenile petition is in the best interests of a juvenile, taking
into consideration (1) the factors set forth in §§ 43-271 and
43-278, (2) the right of the juvenile to a prompt and fair adju-
dication, and (3) the future treatment and rehabilitation of the
juvenile in the event of an adjudication. The benchmark of this
determination is the protection of the best interests of the juve-
nile. See In re Interest of Lisa O., supra. We further hold that
an appellate court’s review of the juvenile court’s prompt adju-
dication determination shall be de novo on the record to deter-
mine whether there has been an abuse of discretion by the
juvenile court. Prompt adjudication determinations are ini-
tially entrusted to the discretion of the juvenile court and will
be upheld unless they constitute an abuse of discretion.

With the above standard of review in mind, we examine the
record de novo to determine whether there has been an abuse
of discretion by the juvenile court in dismissing the 10 sepa-
rate petitions in the instant case. The court administrator for
the Douglas County Separate Juvenile Court testified on behalf
of the State. The court administrator testified that the juvenile
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court caseload had dramatically increased in the past 10 years.
During this time, both the county attorney and the public
defender had added staff to handle the increase. However,
there had not been a substantial increase in the number of
juvenile court judges or number of judicial hours spent decid-
ing juvenile matters. The court administrator also testified that
his office had been active in doing whatever it could to reduce
the backlog of cases.

On cross-examination, the court administrator testified that
much of the time an entire juvenile courtroom was not in use
and that a retired district judge was readily available to fill any
judicial void. The court administrator further testified that
there had been no attempt to bring in a juvenile court judge
from Sarpy County to help reduce the Douglas County case-
load and that most of the procedures implemented by his office
to reduce the backlog of cases were instituted no sooner than
mid-October 1994. :

The juvenile court made findings that the juvenile docket
was congested and that there was a need for additional judicial
resources. However, the necessary relief had not been forth-
coming at the time of the discharge, and, in spite of everyone’s
best interests, the juvenile court found that everyone’s efforts
had not been enough to keep up with the demand.

The juvenile court went on to find that the juveniles in the
instant cases were prejudiced by the delay in adjudication
because significant restraints are placed on a juvenile’s liberty
once the State files a delinquency petition against him or her.
The juvenile court judge stated: “[A] petition from the county
attorney stops that child dead in their tracks to appear for
court because if they don’t [sic] contempt can be cited against
that child.” In addition, the juvenile court noted that if a child
failed to appear, they could eventually be placed in the Youth
Development Center or be placed outside their home.

The State presented no evidence that would allow the juve-
nile court to make findings regarding specific causes of delay
as enumerated in § 29-1207(4)(a) through (f) and the exten-
sions attributable to such causes with respect to a particular
juvenile. At best, the evidence adduced by the State only
allows this court to conclude that in general, there was a
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crowded docket in the Douglas County Separate Juvenile
Court at the time of the discharge. No evidence was adduced
concerning the rehabilitation needs, future treatment, or best
interests of the juveniles in the case at bar. The juvenile court
concluded that a crowded docket alone was insufficient as
good cause to extend the 6-month period prescribed in
§ 43-271 or the 90-day period prescribed in § 43-278. Based
upon our de novo review of the entire record, we find no abuse
of discretion in the juvenile court’s findings, nor with the juve-
nile court’s use of the remedy of absolute discharge based on
the circumstances of these juvenile cases.

V. CONCLUSION
For the foregoing reasons, the judgment of the Court of
Appeals is reversed, and this matter is remanded to that court
with directions to affirm the judgments of the juvenile court
dismissing the juvenile petitions in the 10 separate cases that
are the subject of this consolidated appeal.
REVERSED AND REMANDED WITH DIRECTIONS.

VERLIN J. KREUS, APPELLANT, V. STILES SERVICE CENTER
ET AL., APPELLEES.
550 N.W.2d 320

Filed July 12, 1996. No. S-94-055.

1. Motions to Dismiss: Directed Verdict. A motion to dismiss in a nonjury trial
is equivalent to a directed verdict in a jury trial.

2. Motions to Dismiss: Proof. In a court’s review of evidence on a motion to dis-
miss, the nonmoving party is entitled to have every controverted fact resolved
in his favor and to have the benefit of every inference which can reasonably be
drawn therefrom, and where the plaintiff’s evidence meets the burden of proof
required and the plaintiff has made a prima facie case, the motion to dismiss
should be overruled.

3. Judgments: Appeal and Error. In review of a bench trial on a law action, a
trial court’s factual findings have the effect of a jury verdict and will not be set
aside on appeal unless they are clearly wrong.

4. Federal Acts: Employer and Employee: Wages: Courts: Jurisdiction:
Actions. Nebraska state courts have jurisdiction to hear an action under the Fair
Labor Standards Act.
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5. Federal Acts: Employer and Employee: Wages. Under the Fair Labor
Standards Act, no employer shall employ an employee for a workweek exceed-
ing 40 hours unless the employee is compensated for all hours beyond 40 at a
rate of 1'/: times the regular rate at which he is employed.

6. _ : . Violation of the Fair Labor Standards Act overtime provi-
sions entitles the employee to unpaid overtime compensation determined using
the employee’s regular rate plus an equal amount as liquidated damages.

7. Employer and Employee: Wages. The regular hourly rate of pay of an
employee is determined by dividing his total remuneration for employment
(except statutory exclusions) in any workweek by the total number of hours
actually worked by him in that workweek for which such compensation was
paid.

8. Federal Acts: Employer and Employee: Wages: Proof. An employee who
brings an action for unpaid overtime compensation under the Fair Labor
Standards Act has the burden of proving that he performed work for which he
was not compensated.

9. Federal Acts: Employer and Employee: Records: Wages: Proof. Where an
employer has failed to keep proper and accurate records in violation of the Fair
Labor Standards Act, an employee maintains his burden of proof if he proves
he has performed work for which he was improperly compensated and produces
sufficient evidence to show the amount and extent of that work as a matier of
just and reasonable inference.

10. Employer and Employee: Wages: Pleadings: Proof. The burden of establish-
ing a statutory exception or exclusion from the regular rate calculation rests on
the employer, who must affirmatively plead and prove such exception.

11. Federal Acts: Employer and Employee: Wages. For a bonus to be excluded
as discretionary under the Fair Labor Standards Act, both the fact of payment
and the amount of payment must be determined at the sole discretion of the
employer and must not be in relation to any prior contract, agreement, or
promise made by the employer. -

Appeal from the District Court for Douglas County: MARY
G. Likes, Judge. Reversed and remanded with directions.

Joseph A. Jordano, of Fitzgerald, Schorr, Barmettler &
Brennan, P.C., for appellant.

Jerome J. Ortman for appellees.

CAPORALE, FAHRNBRUCH, WRIGHT, CoNNOLLY, and
GERRARD, JJ.

Per CURIAM.

Verlin J. Kreus brought this action pursuant to the Fair
Labor Standards Act of 1938 (FLSA), 29 U.S.C. §§ 201
through 219 (1988 & Supp. III 1991), to recover unpaid over-
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time compensation from his former employer, Stiles Service
Center, and its owner, Frank T. Stiles. After both sides rested,
the district court for Douglas County sustained the defendants’
motion for directed verdict, holding that Kreus had failed to
prove that he was entitled to any additional unpaid overtime
compensation. Kreus appealed to the Nebraska Court of
Appeals, and this matter was transferred to this court in order
to regulate the caseloads of the appellate courts. We conclude
that Kreus has presented a prima facie case for unpaid over-
time compensation. In computing Kreus’ unpaid overtime
compensation, we determine that Kreus’ regular rate of pay
was $6 per hour, and subsequently $6.25 per hour, rather than
the $5 per hour found by the district court. We reverse the dis-
trict court’s order granting the defendants’ motion for directed
verdict and remand the cause with directions.

FACTUAL BACKGROUND

Prior to June 1991, Frank and Roger Stiles operated a ser-
vice station in Omaha, Nebraska, known as Stiles Service
Center. This business was incorporated by Frank Stiles in June
1991, and became known as TJKK, Inc., doing business as
TJ’s Food and Fuel.

Stiles hired Kreus as a service station attendant for Stiles
Service Center in July 1990. Kreus continued in that position
until August 5, 1991. There was no written contract of
employment between Stiles and Kreus; all matters between the
parties were discussed orally. The parties dispute the “regular
wage” that Kreus received during this employment, an amount
which is correspondingly used to compute overtime income.

The defendants assert that Kreus was actually hired at a
wage of $5 per hour, although he averaged more, while Kreus
asserts that he was promised $6 per hour. Stiles admits that he
told Kreus that he would “see to it that he [Kreus] averaged
$6 per hour,” but denies that this was any promise of a regu-
lar wage. Stiles claims that he paid Kreus a base wage of $5
per hour, plus overtime at $7.50 per hour, plus any additional
bonus compensation necessary in order to approximate $6 an
hour on average.
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It is undisputed that Kreus generally worked 99 hours every
2 weeks (45 hours one week and 54 hours the next) and that
Kreus was actually paid approximately $6 per hour of work
until October or November 1990, when he was given a 25-cent
raise. Thereafter, the aggregate pay of Kreus divided by the
number of hours worked approximated $6.25 per hour. Stiles
Service Center did not keep a timeclock: employees recorded
the hours they worked on makeshift timecards, which were
actually blank receipts. Stiles collected the timecards, com-
puted the hours thereon, and issued paychecks accordingly.

Employee paychecks stated neither the number of hours
worked nor the regular hourly wage of the employee, although
they sometimes contained notations of gross pay, withholding
taxes, and federal and state income taxes. Kreus’ last pay-
check, for the period of August 5 through 11, 1991, consists
of a paid vacation period, as Kreus actually stopped work as
of August 5, 1991. During this vacation period, Stiles paid
Kreus $306.25 for 49 hours, or $6.25 an hour.

After leaving his position, Kreus contacted the Nebraska
Department of Labor, which conducted an informal investiga-
tion of the wage and hour practices of TIKK, Inc., formerly
known as Stiles Service Center, and determined that Stiles
owed Kreus $299 in unpaid overtime compensation. The
department computed this amount based on employment wage
records supplied by Stiles, which indicated a $5 per hour wage
for Kreus. The records contained notations made by Stiles
indicating the amount of regular pay (R), overtime pay (O),
and additional compensation (C) paid to Kreus for each pay
period. Based upon the department’s recommendation, Stiles
issued a check to Kreus for $299. Kreus cashed the check, but
refused to sign an accompanying release.

Subsequently, Kreus filed this action for alleged unpaid
overtime pay under the FLSA in state court, seeking to recover
additional amounts allegedly owed. As evidence, the parties
submitted some of the timeslips prepared by Kreus, Kreus’
paychecks, and the employment records maintained by Stiles.
At trial, the parties stipulated to coverage under the FLSA. As
part of Kreus’ case in chief, Kreus and Stiles testified. After
Kreus rested, the defendants moved for a directed verdict,
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claiming that Kreus’ cashing of the $299 check for unpaid
overtime compensation amounted to an accord and satisfac-
tion. Kreus disputed this assertion, but the court reserved its
ruling on the issue. While the defendants had cross-examined
Kreus’ witnesses, they rested without presenting further evi-
dence. After the close of the evidence, the defendants renewed
their motion for directed verdict.

The district court sustained the renewed motion for directed
verdict, treating it as a motion to dismiss, and found that
Kreus had failed to prove he was entitled to unpaid overtime
compensation for the hours worked during his employment.
However, the ruling of the district court appeared to reach the
merits of the case, as the court held that Stiles did not promise
a $6-per-hour wage and that any additional amounts Stiles paid
to approximate this amount were excluded from the regular
rate computation because they were discretionary. The court’s
journal entry mistakenly indicates that “[p]laintiff’s renewed
motion to dismiss is hereby sustained.” However, the defen-
dants movedfor directed verdict and renewed that motion after
the close of the evidence; therefore, it was the defendants’
motion for directed verdict, rather than the plaintiff’s, which
the court sustained.

ASSIGNMENTS OF ERROR

Kreus avers that the district court erred in (1) finding that
Kreus failed to prove a prima facie case for overtime pay under
the FLSA, (2) incorrectly applymg § 207(e)(3) of the FLSA to
exclude a portion of Kreus’ income from the calculation of the
regular rate as discretionary bonus income, (3) failing to find
that the defendants violated the wage and hour practices of the
FLSA as a matter of law, and (4) finding that the defendants
presented sufficient evidence to refute the presumption that
their wage and hour practices violated § 207(a)(1) and (e) of
the FLSA.

STANDARD OF REVIEW
A motion to dismiss in a nonjury trial is equivalent to a
directed verdict in a jury trial. See Palmtag v. Gartner Constr.
Co., 245 Neb. 405, 513 N.W.2d 495 (1994) (stating that
motion to dismiss for failure to prove prima facie case should
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be treated as motion for directed verdict). In a court’s review
of evidence on a motion to dismiss, the nonmoving party is
entitled to have every controverted fact resolved in his favor
and to have the benefit of every inference which can reason-
ably be drawn therefrom, and where the plaintiff’s evidence
meets the burden of proof required and the plaintiff has made
a prima facie case, the motion to dismiss should be overruled.
Knaub v. Knaub, 245 Neb. 172, 512 N.W.2d 124 (1994). This
principle applies equally to motions for directed verdict. Cf.,
Cloonan v. Food-4-Less, 247 Neb. 677, 529 N.W.2d 759
(1995) (holding that because plaintiff failed to maintain prima
facie case, granting of directed verdict was appropriate); Sell
v. Mary Lanning Memorial Hosp., 243 Neb. 266, 498 N.W.2d
522 (1993) (holding that directed verdict should have been
granted where plaintiff failed to maintain prima facie case).
See, also, Krug v. Laughlin, 208 Neb. 367, 303 N.W.2d 311
(1981) (holding that trial court correctly overruled motion for
directed verdict where plaintiff proved prima facie case).

In review of a bench trial on a law action, a trial court’s
factual findings have the effect of a jury verdict and will not
be set aside on appeal unless they are clearly wrong. Ashland
State Bank v. Elkhorn Racquetball, Inc., 246 Neb. 411, 520
N.W.2d 189 (1994).

ANALYSIS

JURISDICTION

Initially, it should be noted that Nebraska state courts have
jurisdiction to hear an action under the FLSA. See,
Freudenberg v. Harvey, 364 E. Supp. 1087, 1090 (E.D. Pa.
1973) (stating that phrase “any court of competent jurisdic-
tion” in § 216(b) of FLSA includes a state court of general
jurisdiction); Goettel v. Glenn Berry Mfrs., Inc., 236 F. Supp.
884 (N.D. Okla. 1964) (holding that FLSA confers concurrent
jurisdiction to both state and federal courts). See, also, Banks
v. Mercy Villa Care Center, 225 Neb. 751, 407 N.W.2d 793
(1987). Therefore, we have jurisdiction to review this matter.
Furthermore, the parties stipulated at trial that Stiles Service
Center and TJIKK, Inc., were engaged in commerce or the pro-
duction of goods for commerce for purposes of the FLSA and
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that Kreus was a covered employee under the FLSA during all
pertinent times.

BACKGROUND

The FLSA provides that no employer shall employ any
employee for a workweek exceeding 40 hours unless the
employee is compensated for all hours beyond 40 at a rate of
1'/2 times the “regular rate” at which he is employed.
§ 207(a)(1). Violation of this requirement entitles the
employee to unpaid overtime compensation determined using -
the employee’s regular rate plus an equal amount as liquidated
damages. § 216(b).

The “regular rate” is defined under § 207(e) of the FLSA
to include “all remuneration for employment paid to, or on
behalf of, the employee,” except, (1) sums paid as gifts; (2)
payments for vacations, holidays, illness, reasonable travel
expenses, and other similar payments to an employee which
are not made as compensation for hours of employment; (3)
sums paid as a result of services performed if both the fact of
payment and the amount are at the sole discretion of the
employer or at or near the end of the period and not pursuant
to any prior contract, agreement, or promise causing the
employee to expect such payments regularly; (4) irrevocable
contributions made by the employer to retirement or insurance
plans; and (5) extra “premium” compensation paid for over-
time work. The term “regular rate” has been further clarified
in the accompanying federal regulations to mean “the hourly
rate actually paid the employee for the normal, nonovertime
workweek for which he is employed—an ‘actual fact’ . . . .”
29 C.ER. § 778.108 (1991). “The regular hourly rate of pay
of an employee is determined by dividing his total remunera-
tion for employment (except statutory exclusions) in any work-
week by the total number of hours actually worked by him in
that workweek for which such compensation was paid.” 29
C.ER. § 778.109 (1991).

Furthermore, an employee who brings an action for unpaid
overtime compensation under the FLSA has the burden of
proving that he performed work for which he was not com-
pensated. Anderson v. Mt. Clemens Pottery Co., 328 U.S.
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680, 66 S. Ct. 1187, 90 L. Ed. 1515 (1946). However, where
an employer has failed to keep proper and accurate records in
violation of the FLSA, an employee maintains his burden of
proof “if he proves that he has in fact performed work for
which he was improperly compensated and if he produces suf-
ficient evidence to show the amount and extent of that work as
a matter of just and reasonable inference.” 328 U.S. at 687.
At this point, the burden of production shifts to the employer
to produce evidence of the precise amount of work performed
or evidence to negate the reasonableness of the inference to be
drawn from the employee’s evidence. Id.

PrIMA FaciE CASE AND LACK OF PROOF OF EXCEPTION

In the present case, it is undisputed that Stiles Service
Center did not keep proper and accurate employment records
as required by the FLSA. The timecards recording the employ-
ees’ hours were actually blank receipts on which the employ-
ees themselves recorded their hours. Stiles Service Center
maintained neither a timeclock or similar device nor indepen-
dent contemporaneous records of employee hours. Therefore,
the district court correctly found that only the lesser burden of
showing the amount and extent of uncompensated overtime
work by just and reasonable inference applied to Kreus in this
case.

Furthermore, the district court correctly found that Kreus
met his burden of proof and that the burden shifted to the
defendants to disprove the inference of unpaid overtime com-
pensation. Kreus introduced his timecards and paychecks,
which indicated that he worked overtime hours on a regular
basis, and from which a just and reasonable inference could
be drawn that his “regular rate” was $6 per hour, and later
$6.25 per hour. When divided by the number of hours worked,
every paycheck that Kreus received represented a pay rate of
either $6 per hour, or later $6.25 per hour. These facts meet
the standard definition of “regular rate,” i.e., total remunera-
tion per workweek divided by the number of hours worked in
that week, as set forth in the regulations enacted pursuant to
the FLSA. See 29 C.ER. § 778.109.
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The burden of establishing an exception or exclusion from
this standard calculation rests on the employer, and such
employer must affirmatively plead and prove an exception.
Corning Glass Works v. Brennan, 417 U.S. 188, 94 S. Ct.
2223, 41 L. Ed. 2d 1 (1974); McLaughlin v. McGee Bros.
Co., Inc., 681 F. Supp. 1117 (W.D.N.C. 1988). In the present
case, the defendants failed to both plead and prove that any
amount received per hour over $5 fit within an exception to
the regular rate calculation. Therefore, Kreus presented a
prima facie case for overtime compensation under the FLSA,
as the facts indicate that his “regular rate” was actually $6 per
hour, and subsequently $6.25 per hour, rather than the $5 per
hour figure used by the department to calculate overtime com-
pensation owed. As Kreus presented a prima facie case, it was
error for the district court to grant the defendants’ motion for
directed verdict.

After shifting the burden of proof to the employer in this
case, the district court seemed to hold that any amount paid to
Kreus above $5 per hour was excludable from the “regular
rate” computation under 29 U.S.C. § 207(e)(3) as a discre-
tionary bonus. In their answer to Kreus’ amended petition, the
defendants failed to raise any recognized exceptions to the reg-
ular rate calculation as affirmative defenses. While the defen-
dants raised the affirmative defense of accord and satisfaction,
this defense is not recognized under the FLSA. See § 207(e).
Therefore, the district court erred in holding the amounts paid
over $5 per hour to be excludable from the “regular rate”
computation.

Furthermore, the defendants failed to establish that the
amounts delineated as “bonus pay” met the requirements of a
discretionary bonus under the FLSA. Under the regulations
issued in conjunction with the FLSA, for a bonus to be
excluded as discretionary, both the fact of payment and the
amount of payment must be determined at the sole discretion
of the employer. 29 C.FR. § 778.211(b) (1991). The amount
of the bonus must be determined by the employer without rela-
tion to a prior contract, agreement, or promise. Id. A promise
in advance to pay a bonus causes the bonus to lose its discre-
tionary character and to be included in the calculation of “reg-
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ular rate.” Id. Furthermore, the regulations specifically state
“any bonus which is promised to employees upon hiring . . .
would not be excluded from the regular rate . . . .”
§ 778.211(c). Section 778.211(b) gives the following examples
of nondiscretionary bonuses, or bonuses paid pursuant to a
promise:
Thus, if an employer announces to his employees in
January that he intends to pay them a bonus in June, he
has thereby abandoned his discretion regarding the fact of
payment by promising a bonus to his employees. . . .
Similarly, an employer who promises to sales employees
that they will receive a monthly bonus computed on the
basis of allocating 1 cent for each item sold whenever, is
his discretion, the financial condition of the firm war-
rants such payments, has abandoned discretion with
regard to the amount of the bonus though not with regard
to the fact of payment.

In the present case, Stiles admitted at trial that he told
Kreus that “he would see to it that he [Kreus] averaged $6 per
hour.” Pursuant to the regulations, this constituted a prior
agreement or promise to pay Kreus a “bonus” at a set amount,
making any “bonus” amount paid nondiscretionary under the
meaning of the FLSA. Consequently, the district court improp-
erly excluded amounts over $5 per hour as discretionary
bonuses.

Additionally, the amounts paid over $5 per hour do not meet
the requirements of any of the other exceptions set forth in the
FLSA. Again, the defendants did not affirmatively plead any
other exceptions. These amounts would not qualify as exclud-
able “gifts” under the FLSA because they were paid pursuant
to an agreement between the parties, and the amount “given”
was directly dependent on the amount of hours worked.
Furthermore, there is no evidence the payments were for a
retirement plan, for “idle” time, or for “premium pay” as
defined by the FLSA. See 29 C.E.R. §§ 778.201 to 778.207,
and 778.212 to 778.224 (1991). Therefore, the amounts paid
over $5 per hour should not have been excluded from the reg-
ular rate calculation, and Kreus’ regular rate under the FLSA
was $6 per hour and $6.25 per hour for the respective peri-
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ods. The trial court clearly erred when it found that the agreed
rate of pay was not $6 per hour.

Kreus worked a total of 484 hours for which overtime com-
pensation was owed. He was paid $6 of the $9 overtime rate
for these hours. Thus, $1,452 was owed for his overtime
hours. Subtracting the $299 in back overtime already paid,
Kreus is entitled to $1,153 plus an equal amount as liquidated
damages.

JUDGMENT

The order of the district court sustaining the defendants’
motion for directed verdict is reversed, and the cause is
remanded with directions. We enter judgment in favor of
Verlin J. Kreus in the amount of $1,153, representing unpaid
overtime compensation, together with an equal amount as lig-
uidated damages, for a total of $2,306. Pursuant to 29 U.S.C.
§ 216(b), we grant Kreus’ motion for attorney fees in the
amount of $3,000, and costs in the amount of $1,426.

REVERSED AND REMANDED WITH DIRECTIONS.
WHITE, C.J., and LANPHIER, J., not participating.

VERNON E. MCWHIRT, APPELLEE, V. MICHAEL W. HEAVEY ET
AL., APPELLANTS.
550 N.W.2d 327

Filed July 12, 1996. No. §-94-589.

Appeal and Error. Errors assigned but not argued will not be addressed.
Directed Verdict: Appeal and Error. With regard to overruling a motion for
directed verdict made at the close of all of the evidence, appellate review is con-
trolled by the rule that a directed verdict is proper only where reasonable minds
cannot differ and can draw but one conclusion from the evidence, where an
issue should be decided as a matter of law.

3. Directed Verdict. A trial court should direct a verdict as a matter of law only
when the facts are conceded, undisputed, or such that reasonable minds can
draw but one conclusion therefrom.
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__. The party against whom a verdict is directed is entitled to have every con-
troverted fact resolved in his or her favor and to have the benefit of every infer-
ence which can reasonably be drawn from the evidence. If there is any evidence
which will sustain a finding for the party against whom the motion is made, the
case may not be decided as a matter of law.

Judgments: Verdicts. In order to sustain a motion for judgment notwithstand-
ing the verdict, the court resolves the controversy as a matter of law and may
do so only when the facts are such that reasonable minds can draw but one con-
clusion.

____:__ . Ona motion for judgment notwithstanding the verdict, the moving
party is deemed to have admitted as true all the material and relevant evidence
admitted which is favorable to the party against whom the motion is directed,
and, further, the party against whom the motion is directed is entitled to the
benefit of all proper inferences deducible from the relevant evidence.
Attorney and Client: Malpractice: Negligence: Proof. A client who has
agreed to the settlement of an action is not barred from recovering against his
or her attorney for malpractice if the client can establish that the settlement
agreement was the product of the attorney’s negligence.

Attorney and Client: Evidence: Judges. It is the duty of the parties and their
counsel to produce evidence on the issues before the court, and to place this
duty on the trial judge would overstep the bounds of judicial propriety.
Directed Verdict: Negligence: Evidence. In a negligence case, a trial court
should sustain a motion for directed verdict or for judgment notwithstanding the
verdict only when the evidence, viewed in the light most favorable to the party
against whom the motion is directed, fails to establish actionable negligence.
Attorney and Client: Negligence: Proximate Cause: Proof. There are three
elements a plaintiff alleging attorney negligence must prove: (1) the attorney’s
employment, (2) the attorney’s neglect of a reasonable duty, and (3) that such
negligence resulted in and was the proximate cause of loss to the client.
Trial: Expert Witnesses. An objection to an opinion of an expert based upon
lack of certainty in the opinion is an objection based upon relevance.

Trial: Evidence: Waiver. If, when evidence is offered, the party against whom
such evidence is offered fails to object or to insist upon a ruling on the objec-
tion to introduction of such evidence, and otherwise fails to raise the question
as to its admissibility, that party is considered to have waived whatever objec-
tion he or she may have had thereto, and the evidence is in the record for con-
sideration the same as other evidence.

Trial: Expert Witnesses. Triers of fact are not required to take opinions of
experts as binding upon them.

: ____. The determination of the weight that should be given expert testi-
mony is uniquely within the province of the fact finder.

Proximate Cause: Words and Phrases. The proximate cause of an injury is
that which, in a natural and continuous sequence, without any efficient inter-
vening cause, produces the injury, and without which the injury would not have
occurred.

Actions: Negligence: Damages: Proof. As an element of a negligence cause of
action, a plaintiff must prove damages with reasonable certainty.
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17. Negligence: Damages. In a negligence case, the proper measure of damages is
that which will place the aggrieved party in the position in which he or she
would have been had there been no negligence.

Appeal from the District Court for Douglas County: MARY
G. Likes, Judge. Affirmed.

Francis T. Belsky, of Katskee, Henatsch & Suing, for appel-
lants.

Thomas C. Emery, of Emery, Nye, Blazek, & Hemphill, for
appellee.

WHITE, C.J., FAHRNBRUCH, LANPHIER, WRIGHT, CONNOLLY,
and GERRARD, JJ. :

WHITE, C.J.

This is a legal malpractice action brought by the plain-
tiff-appellee, Vernon E. McWhirt (McWhirt), for damages
resulting from the alleged negligence of the defendants-appel-
lants, Michael W. Heavey, individually; Michael W. Heavey,
P.C., a Nebraska professional corporation; and Dwyer, Wood,
Heavey & Grimm, a partnership. A jury returned a verdict in
favor of McWhirt and awarded him $91,000, and the trial
court entered a judgment accordingly. The defendants appeal.

The appellants assign the following errors: (1) The trial
court erred in overruling the appellants’ motions for directed
verdict and for judgment notwithstanding the verdict and in
submitting the case to the jury because McWhirt failed to
adduce evidence pertaining (a) to the standard of care and the
appellants’ violation thereof, (b) to proximate causation, and
(c) to damages; (2) the trial court erred in overruling the
appellants’ motion for summary judgment; (3) the trial court
erred in overruling the appellants’ demurrer ore tenus; and (4)
the trial court erred in overruling the appellants’ motion for
new trial. We affirm.

On May 17, 1988, Florence McWhirt filed the underlying
dissolution action against McWhirt. On May 20, McWhirt
employed Heavey of Dwyer, Wood, Heavey & Grimm to rep-
resent his interests during the dissolution action. The dissolu-
tion action was scheduled for trial on November 23.
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The contested issues in the divorce proceedings were (1) the
division of real and personal property, (2) child support, (3)
alimony, and (4) the characterization of approximately $41,000
in cash and property which McWhirt had 1r1her1ted from his
parents during the course of his marriage.

At the time of the divorce, the McWhirts had been married
for 24 years. They had three children, two of whom had
reached the age of majority. Custody of their 15-year-old son
was awarded to Florence McWhirt.

Both parties were employed. McWhirt was earning $14.42
per hour. He also had a pension valued at $8,184. At the time
of the divorce, Florence McWhirt was earning $4.80 per hour.
The parties owned a $50,000 home. McWhirt had inherited
property from his parents originally valued at $41,669.69.
This property included an insurance policy, savings bonds,
money, and other personal property. McWhirt testified that at
the time of the divorce trial, this property was valued at
approximately $37,537.39.

Close to the time the McWhirts separated, McWhirt
recorded some of Florence McWhirt’s phone conversations
and placed a voice-activated tape recorder in their bedroom
while he was out of town. McWhirt suspected that his wife
was having an affair. After discovery of the recording devices,
Florence McWhirt’s counsel made threatening remarks about
criminal prosecution for wiretapping.

The parties in the case at bar provided different versions at
trial of how Heavey acted in his representation in the
McWhirts’ divorce. According to McWhirt, he met with
Heavey on November 21, 1988, to discuss the dissolution pro-
ceedings that were to take place 2 days later. At this meeting,
Heavey told McWhirt that he was going to present as an
exhibit McWhirt’s answers to the interrogatories requested by
Florence McWhirt’s counsel. This was the only exhibit that
Heavey prepared for trial. Heavey told McWhirt that he would
call him as a witness. Heavey never prepared McWhirt to be
a witness. Heavey told McWhirt that he would cross-examine
Florence McWhirt on her testimony if necessary. Heavey also
told McWhirt that he should not worry about wiretapping
threats.
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At this meeting, Heavey failed to discuss and advise
McWhirt as to (1) alimony obligations, (2) child support
obligations, (3) disposition of the family residence, (4) dispo-
sition of McWhirt’s inheritance property, (5) valuation of
McWhirt’s pension, (6) McWhirt’s potential obligation to pay
his wife’s attorney fees, or (7) any other pertinent matters.
Heavey did not inform him of what to expect at the trial.

McWhirt concedes that prior to this meeting Heavey and he
did discuss his inheritance. He also concedes that Heavey
informed him that inherited property is ordinarily set off from
the marital property and granted to the recipient.

According to McWhirt, on the morning of November 23,
the day of the trial, McWhirt met Heavey at the courthouse
about an hour before the trial was to begin. At this time,
Florence McWhirt’s counsel presented Heavey and McWhirt
with a proposal for settlement. McWhirt had not had any prior
discussions of how the case should be settled.

Under the proposal, among other things, Florence McWhirt
was to receive the house, and McWhirt was to pay a $20,000
lump-sum property distribution and $500 per month in
alimony for Florence McWhirt’s lifetime. Upon remarriage,
the alimony would not terminate but could be considered by a
court pursuant to an application to modify. McWhirt was also
to pay $340 per month for child support. Florence McWhirt
was also to receive a significant portion of the personal prop-
erty that McWhirt inherited from his parents in the division of
the parties’ estate.

While McWhirt and Heavey were reviewing the proposal,
Florence McWhirt’s counsel approached them and mentioned
the recording devices. Heavey told McWhirt not to be con-
cerned with this because he did not think it was pertinent to
the case.

After reviewing the proposal that morning, McWhirt
thought “there was considerable amounts of inheritance prop-
erty, inheritance money included in marital property.”
McWhirt then stated to Heavey, “I thought they could not
include inheritance properties and monies and personal prop-
erties inherited into a marital property.” Heavey responded by
stating, “I didn’t think they could.” Heavey told McWhirt not
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to worry about the personal property or inheritance money
because alimony was a larger concern.

In discussing the alimony provision, McWhirt asked
Heavey, “Is this right that they can award her alimony for
life?” Heavey responded, “I don’t know.” Heavey said he
would go find an attorney he knew who was at the courthouse
and ask him. Heavey returned and told McWhirt that Judge
Reagan, the presiding judge, often grants lifetime alimony.
McWhirt had previously briefly discussed alimony with
Heavey at an earlier date. At that time, Heavey told McWhirt
that he would not have to pay alimony for a very long period
and that the payment would not be very much in value.

McWhirt and Heavey discussed the settlement proposal fur-
ther, and McWhirt then asked Heavey, “Well, what do you
think about this?” According to McWhirt, Heavey responded,
“I don’t know, you know. . . . It’s kind of up to you. We could
go into trial. You could do worse. You could do better. . . .
I’'m not sure. It’s kind of up to you.”

Florence McWhirt’s counsel then approached them and

offered to reduce the lump-sum payment to $10,000 and the
lifetime alimony payments to $400 per month. When his case
was called, McWhirt again asked Heavey what he thought of
the proposal and received no clear response. McWhirt testified
that he then stated to Heavey, “Might as well accept this, if
you think this is the best we can do.” McWhirt subsequently
accepted the settlement proposal with the modifications in the
lump-sum payment and alimony.
. Heavey’s testimony conflicted with McWhirt’s testimony in
several respects. According to Heavey, he had several contacts
with McWhirt prior to the trial, but he did not record all of
these conversations on his billing statements. Heavey engaged
in 7 hours of preparation for the trial; he prepared several trial
exhibits but discarded them after the trial; he advised
McWhirt concerning the possibility of having to pay alimony
and the specific amount he would have to pay; and he told
McWhirt that the settlement proposal was close to a “worst
case scenario.” Heavey claims he would have preferred to try
the case and told McWhirt that he could probably do better at
trial.
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During the trial, Heavey did not present any evidence.
Florence McWhirt’s counsel gained admission of several
exhibits pertaining to the child support calculations and docu-
ments regarding the property to be allocated to McWhirt and
Florence McWhirt. At one point, the court asked McWhirt to
acknowledge the settlement as the agreement that the parties
negotiated and voluntarily entered. McWhirt made this
acknowledgment. The court then found that the agreement was
not unconscionable and approved the agreement.

McWhirt called Heavey within a few days after the trial and
inquired whether the settlement could be set aside. Heavey
referred McWhirt to another attorney.

McWhirt’s new counsel filed an objection to the decree and
a motion for new trial. On December 23, 1988, the court over-
ruled the objection and motion. On appeal, this court affirmed
the judgment of the trial court. McWhirt v. McWhirt, 236 Neb.
xxit (1991).

On November 21, 1990, McWhirt filed this action. In his
petition, McWhirt alleged that Heavey failed to exercise the
knowledge, skill, and ability ordinarily possessed by members
of the legal profession. He alleged that Heavey was negligent
(1) in failing to prepare McWhirt to be a trial witness in his
own divorce case, (2) in failing to prepare for the divorce trial,
(3) in failing to exercise a reasonable degree of care and skill
in negotiating a property settlement agreement, (4) in failing
to know Nebraska law regarding inherited property and
alimony, (5) by advising McWhirt that the trial judge ordinar-
ily awarded alimony for life, and (6) by advising McWhirt that
the trial result might be worse than the final proposed settle-
ment offer.

On December 21, 1993, the appellants filed a motion for
summary judgment. A hearing on this motion was held on
January 13, 1994, where 10 exhibits were received into evi-
dence. This evidence included depositions of McWhirt,
Heavey, and Jerome Ortman, McWhirt’s expert witness. On
January 28, the appellants’ motion was overruled.

Trial began on March 28, 1994. Heavey’s counsel demurred
ore tenus, contending that (1) the petition failed to state any
cause of action in negligence against the appellants, (2) no
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damages were cognizable under the law, (3) the allegations
were not alleged as the proximate cause of any damages. The
court overruled the motion.

McWhirt’s expert witness, Ortman, is an attorney who has
practiced law in Omaha, Nebraska, for 24 years.
Approximately 50 percent of his practice consists of domestic
relations cases.

In his testimony, Ortman first described the divorce process
and divorce law in Nebraska. Regarding nonmarital property,
Ortman testified that the general rule in Nebraska is that prop-
erty inherited by one party of the marriage is considered to be
outside the marital estate and set off for the party that inher-
ited the property. He also testified that lifetime alimony is not
favored in Nebraska.

Ortman recited the specific documents of the McWhirt
divorce he reviewed in preparation of his testimony. Ortman
was then asked to provide his opinions concerning different
aspects of the McWhirt divorce.

Ortman specifically stated on numerous occasions, without
objection, that it was his opinion that Heavey’s conduct fell
below the requisite standard of care. Ortman’s opinions as to
Heavey’s specific deviations from the standard of care
included, among other things, failure to prepare a child sup-
port worksheet, failure to prepare an exhibit identifying mari-
tal property, failure to obtain a real estate appraisal, failure to
properly prepare for trial, failure to advise McWhirt concern-
ing alimony and improper advice regarding lifetime alimony,
and failure to advise McWhirt to reject the property settlement
proposal. He also testified that it was his opinion that Heavey
committed legal malpractice.

Ortman was also asked to respond to a hypothetical involv-
ing a factual situation that reflected the McWhirts’ situation at
the time of divorce. He testified as to how he would represent
his client under the hypothetical. He gave his opinion as to the
reasonable and probable outcome of a trial involving the hypo-
thetical. He gave his opinion as to how much alimony would
be awarded to the wife under the hypothetical. Ortman testi-
fied that the payment period would be between 2 to 3 years at
a minimum and approximately 10 years at a maximum. He tes-
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tified that if the court required payment for 2 to 3 years, the
monthly payment would be approximately $400 per month.
Ortman testified that if the court decided to spread out the
obligation over 10 years, the payment would be approximately
$200 per month.

Ortman also testified that under this hypothetical, he was of
the opinion that the property inherited by the husband would
be considered by the court as a nonmarital asset and would be
set off to the husband outside the award of marital property.
He testified that he was of the opinion that a court would
divide the marital property evenly between the husband and
wife. Ortman was also of the opinion that the husband would
be required to pay some of the wife’s attorney fees.

In summing up his testimony, Ortman testified that it was
his opinion that in Heavey’s representation of McWhirt,
Heavey deviated from the standard of care required of domes-
tic relations lawyers in the area in which Heavey practiced.

McWhirt also presented the expert testimony of Dennis
Sullivan, an actuarial scientist. The parties stipulated that he
was an expert. Sullivan testified as to the present value of
McWhirt’s pension. Sullivan also testified regarding the excess
alimony McWhirt was paying when comparing his current pay-
ment with the alimony payment possibilities presented during
Ortman’s testimony. Exhibits were admitted to support
Sullivan’s testimony.

The appellants moved for a directed verdict at the close of
McWhirt’s case in chief and at the close of all of the evidence.
These were overruled by the court. On April 7, 1994, the
appellants filed a motion for judgment notwithstanding the
verdict and a motion for new trial. These motions were over-
ruled, and this appeal followed.

As previously mentioned, the appellants assign errors as to
the court’s denial of (1) summary judgment, (2) demurrer ore
tenus, (3) directed verdict, (4) judgment notwithstanding the
verdict, and (5) new trial.

Preliminarily, we can summarily dispose of the appellants’
assignments of error regarding their motion for summary judg-
ment, demurrer ore tenus, and motion for new trial. These
were not discussed with any particularity in the briefs. The
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appellants’ brief did not contain any legal or factual discussion
regarding these motions.

Errors assigned but not argued will not be addressed.
Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 615 (1995).
Therefore, we will not address these motions and will address
only the assigned errors regarding directed verdict and judg-
ment notwithstanding the verdict.

With regard to overruling a motion for directed verdict
made at the close of all of the evidence, appellate review is
controlled by the rule that a directed verdict is proper only
where reasonable minds cannot differ and can draw but one
conclusion from the evidence, where an issue should be
decided as a matter of law. Lindsay Mfg. Co. v. Universal
Surety Co., 246 Neb. 495, 519 N.W.2d 530 (1994). A trial
court should direct a verdict as a matter of law only when the
facts are conceded, undisputed, or such that reasonable minds
can draw but one conclusion therefrom. Nickell v. Russell, 247
Neb. 112, 525 N.W.2d 203 (1995).

The party against whom the verdict is directed is entitled to
have every controverted fact resolved in his or her favor and
to have the benefit of every inference which can reasonably be
drawn from the evidence. If there is any evidence which will
sustain a finding for the party against whom the motion is
made, the case may not be decided as a matter of law. Id.

In order to sustain a motion for judgment notwithstanding
the verdict, the court resolves the controversy as a matter of
law and may do so only when the facts are such that reason-
able minds can draw but one conclusion. Critchfield v.
McNamara, 248 Neb. 39, 532 N.W.2d 287 (1995).

On a motion for judgment notwithstanding the verdict, the
moving party is deemed to have admitted as true all the mate-
rial and relevant evidence admitted which is favorable to the
party against whom the motion is directed, and, further, the
party against whom the motion is directed is entitled to the
benefit of all proper inferences deducible from the relevant
evidence. Id.

The appellants contend that they were entitled to judgment
as a matter of law because McWhirt’s acceptance of the set-
tlement proposal is an absolute bar to a subsequent profes-
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sional negligence action against his or her attorney. This argu-
ment is supported by the appellants’ contention that pretrial
settlement claims should be encouraged by the courts.

This court has never previously had the opportunity to
determine this precise issue. However, other jurisdictions have
decided the issue.

The Supreme Court of Connecticut decided a case similar
to the instant case. In Grayson v. Wofsey, Rosen, Kweskin, 231
Conn. 168, 169, 646 A.2d 195, 197 (1994), the Supreme
Court of Connecticut addressed the issue of “whether a client
who has agreed to the settlement of a marital dissolution
action on the advice of his or her attorney may then recover
against the attorney for the negligent handling of her case.”
The defendants in Grayson argued that the plaintiff was barred
as a matter of law because the plaintiff entered an agreement
to settle the marital dissolution action. The defendants argued
that their contention was particularly appropriate because the
court presiding over the dissolution action reviewed and
approved the settlement agreement.

The court in Grayson held that “a client who has agreed to
the settlement of an action is not barred from recovering
against his or her attorney for malpractice if the client can
establish that the settlement agreement was the product of the
attorney’s negligence.” Id. at 177, 646 A.2d at 201. The court
stated:

We reject the invitation of the defendants . . . to adopt
a rule that promotes the finality of settlements and judg-
ments at the expense of a client who, in reasonable
reliance on the advice of his or her attorney, agrees to a
settlement only to discover that the attorney had failed to
exercise the degree of skill and learning required of attor-
neys in the circumstances. “Although we encourage set-
tlements, we recognize that litigants rely heavily on the
professional advice of counsel when they decide whether
to accept or reject offers of settlement, and we insist that
" the lawyers of our state advise clients with respect to set-
tlements with the same skill, knowledge, and diligence
with which they pursue all other legal tasks.”
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Id. at 174-75, 646 A.2d at 199 (quoting Ziegelheim v. Apollo,
128 N.J. 250, 607 A.2d 1298 (1992)).

We share this view espoused by the Supreme Court of
Connecticut. To clarify, we support the implementation of
policies and procedures that encourage fair and amicable pre-
trial settlements. See Neb. Rev. Stat. § 42-366 (Reissue 1993).
However, “we decline to adopt a rule that insulates attorneys
from exposure to malpractice claims arising from their negli-
gence in settled cases if the attorney’s conduct has damaged
the client.” Grayson, 231 Conn. at 175, 646 A.2d at 200.

Our holding is in accord with the majority of jurisdictions
that have addressed this issue. See, Malfabon v. Garcia, 898
P.2d 107 (Nev. 1995); Grayson v. Wofsey, Rosen, Kweskin,
supra; Ziegelheim v. Apollo, supra; Fishman v. Brooks, 396
Mass. 643, 487 N.E.2d 1377 (1986); Edmondson v.
Dressman, 469 So. 2d 571 (Ala. 1985); Cook v. Connolly, 366
N.W.2d 287 (Minn. 1985). But see Muhammad v.
Strassburger, et al., 526 Pa. 541, 587 A.2d 1346 (1991).

Nor do we think that a different result is required because
of the fact that the judge presiding over the dissolution pro-
ceedings approved the settlement agreement.

Pursuant to § 42-366(2), the terms of a settlement agree-
ment “shall be binding upon the court unless it finds, after
considering the economic circumstances of the parties and any
other relevant evidence produced by the parties, on their own
motion or on request of the court, that the agreement is uncon-
scionable.” However, in determining whether the proposed
settlement meets the statutory requirement of conscionability,
the trial judge has discretion to request the production of evi-
dence on such issue, but has no affirmative duty to make such
a request. See Buker v. Buker, 205 Neb. 571, 288 N.W.2d 732
(1980).

In Buker, this court stated, “It is the duty of the parties and
their counsel to produce evidence on the issues before the
court, and to place this duty on the trial judge would overstep
the bounds of judicial propriety.” Id. at 575-76, 288 N.W.2d
at 735. The court’s general inquiry pursuant to § 42-366(2)
does not serve as a substitute for the diligent investigation and
preparation for which counsel is responsible.
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We note that this court has previously held that an attor-
ney’s failure to communicate an offer of settlement to a client
does not constitute professional negligence unless the evidence
establishes that the proposed settlement was not uncon-
scionable. Smith v. Ganz, 219 Neb. 432, 363 N.W.2d 526
(1985). Smith involved an attorney’s failure to communicate to
his client a $25,000 settlement offer of a $147,000 marital
estate. The plaintiff contended that the attorney’s failure to
communicate this offer was professional negligence because
the plaintiff would have accepted the offer. The plaintiff’s own
expert witness, however, testified that the settlement offer was
probably unconscionable. We concluded that without evidence
that the settlemment was not unconscionable and would have
been accepted by the court, no action for malpractice existed
because the plaintiff’s acceptance would have been meaning-
less.

Smith is distinguishable from the case at bar. Smith involved
the attorney’s alleged failure to communicate the offer. In
Smith, this court found that the attorney was following the
guidelines as to what would be deemed by a court to be uncon-
scionable. The case at bar, however, involves Heavey’s alleged
misrepresentations and lack of knowledge of divorce law as it
pertained to the various settlement provisions offered by
Florence McWhirt. Heavey’s duty was not to determine
whether the court would find the settlement conscionable, but,
rather, to exercise the requisite knowledge and skill to compe-
tently advise his client of this settlement. The issue of con-
scionability is not determinative of this case.

In sum, the appellants were not entitled to judgment as a
matter of law merely because of the fact that McWhirt agreed
to the settlement.

The appellants also contend that the district court erred in
overruling their motions for directed verdict and judgment
notwithstanding the verdict because the evidence pertaining to
the issues of negligence, proximate cause, and damages was
insufficient as a matter of law and should not have been sub-
mitted to the jury.

“In a negligence case, a trial court should sustain a motion
for directed verdict or for judgment notwithstanding the ver-
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dict only when the evidence, viewed in the light most favor-
able to the party against whom the motion is directed, fails to
establish actionable negligence.” Patterson v. Swarr, May,
Smith & Anderson, 238 Neb. 911, 919, 473 N.W.2d 94, 100
(1991).

“ “There are three elements a plaintiff alleging attorney neg-
ligence must prove: (1) the attorney’s employment, (2) the
attorney’s neglect of a reasonable duty, and (3) that such neg-
ligence resulted in and was the proximate cause of loss [dam-
ages] to the client. . . .’ ” Id.

Heavey’s employment is undisputed. Regarding Heavey’s
alleged neglect of a reasonable duty, the appellants set forth
two arguments. First, the appellants contend that McWhirt
failed, as a matter of law, to present sufficient expert testimony
regarding the standard of care and regarding the certainty of
the expert’s opinions as to Heavey’s failure to meet that stan-
dard of care.

As mentioned previously, McWhirt’s expert, Ortman, testi-
fied that in his opinion Heavey fell below the standard of care
in several aspects when handling McWhirt’s case. Ortman
recited several of Heavey’s actions which he did not believe
met the standard of care, including failing to trace the inher-
ited assets, giving improper advice regarding lifetime alimony
testimony, negotiating the settlement in the manner that he did,
and failing to advise McWhirt to refuse the settlement.

Heavey’s counsel failed to object to Ortman’s opinions. He
did make three objections. Twice he objected to questions
which were leading, and he also objected to Ortman’s giving
his opinion as to whether McWhirt suffered damage as a result
of Heavey’s deviation from the required standard of care.

An objection to an opinion of an expert based upon lack of
certainty in the opinion is an objection based upon relevance.
Paulsen v. State, 249 Neb. 112, 541 N.W.2d 636 (1996). If,
when evidence is offered, the party against whom such evi-
dence is offered fails to object or to insist upon a ruling on the
objection to introduction of such evidence, and otherwise fails
to raise the question as to its admissibility, that party is con-
sidered to have waived whatever objection he or she may have
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had thereto, and the evidence is in the record for considera-
tion the same as other evidence. /d.

The appellants, having failed to raise objections to Ortman’s
testimony, are now precluded from asserting that Ortman’s
opinion lacked certainty.

Triers of fact are not required to take opinions of experts as
binding upon them. Vredeveld v. Clark, 244 Neb. 46, 504
N.W.2d 292 (1993). The determination of the weight that
should be given expert testimony is uniquely within the
province of the fact finder. /d. Ortman’s testimony regarding
whether Heavey deviated from the requisite standard of care
was properly submitted to the jury for consideration.

The appellants also argue that the conduct of Heavey
amounted only to mere errors of judgment and not profes-
sional negligence. We find, however, that when looking at all
of the evidence submitted in a light most favorable to
McWhirt, reasonable minds could differ as to whether
Heavey’s conduct amounted to professional negligence or only
to mere errors of judgment.

In regard to proximate cause and damages, the appellants
contend that McWhirt failed, as a matter of law, to provide
sufficient evidence regarding the appellants’ conduct being the
proximate cause of any loss sustained by McWhirt. The prox-
imate cause of an injury is that which, in a natural and con-
tinuous sequence, without any efficient intervening cause, pro-
duces the injury, and without which the injury would not have
occurred. Steuben v. City of Lincoln, 249 Neb. 270, 543
N.W.2d 161 (1996).

“As an element of a negligence cause of action, a plaintiff
must prove damages . . . with reasonable certainty.” Patterson
v. Swarr, May, Smith & Anderson, 238 Neb. 911, 919, 473
N.W.2d 94, 100 (1991). “ ‘In a negligence case . . . the proper
measure of damages is that which will place the aggrieved
party in the position in which he or she would have been had
there been no negligence. . . ) ” Id. at 920, 473 N.W.2d at
100.

The appellants argue that McWhirt’s failure to provide
expert testimony regarding the issue of proximate causation
bars his claim as a matter of law. The appellants contend that
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where the issue of causation is technical and not within the
common knowledge of the jury, expert testimony is required to
establish the same, citing the legal malpractice case McVaney
V. Baird, Holm, McEachen, 237 Neb. 451, 466 N.W.2d 499
(1991). They contend the case at bar is such a case. However,
the appellants’ use of the proposition set forth in McVaney is
misplaced.

McVaney involved an action by a plaintiff against the defen-
dant law firm for its alleged failure to timely file a negligence
action against the Metropolitan Utilities District for an explo-
sion that destroyed the plaintiff’s building. In McVaney, when
this court was discussing the need for expert testimony as to
proximate cause, we were discussing the burden on the plain-
tiff in proving the underlying negligence action, not the legal
malpractice action. We stated that “the issue of causation of
the explosion in McVaney’s building was highly technical and
not within the common knowledge and usual experience of a
factfinding jury.” Id. at 463, 466 N.W.2d at 508.

The underlying action in the instant case is divorce.
Therefore, to survive a directed verdict, McWhirt was
required to adduce evidence that Heavey’s negligent actions
caused McWhirt to accept the settlement proposal, and to
adduce evidence showing damages with reasonable certainty
resulting from the acceptance of the settlement and from for-
going trial by comparing his obligations under the settlement
with those obligations he would have incurred if the case had
gone to trial.

McWhirt testified that he believed all of his damages to be
caused by the negligence of Heavey. Specifically, he stated that
because of Heavey’s negligence causing him to accept the set-
tlement, he lost the inherited property, he incurred higher
alimony and child support obligations, and he incurred attor-
ney fees in attempting to have the decree set aside. McWhirt
stated that he was pressured by Heavey into accepting the pro-
posal.

Based on the evidence when viewed most favorably to
McWhirt, reasonable minds could conclude that McWhirt
would not have accepted the settlement proposal if it was not
for Heavey’s alleged acts of professional negligence. The par-
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ties conceded that if the settlement had not been accepted, the
case would have proceeded to trial.

McWhirt produced sufficient evidence to enable a jury to
determine with reasonable certainty the damages proximately
caused by the appellants. Ortman accurately testified that the
general rule in this state is that alimony allowances requiring
a husband to pay a fixed amount for an indefinite period of
time are not favored. See Cole v. Cole, 208 Neb. 562, 304
N.W.2d 398 (1981). He also accurately testified that inherited
property is considered nonmarital property. See Reichert v.
Reichert, 246 Neb. 31, 516 N.W.2d 600 (1994). Although
expert testimony regarding the status of the law is generally
not admissible, see Sports Courts of Omaha v. Brower, 248
Neb. 272, 534 N.W.2d 317 (1995), Heavey did not object to
the admissibility of Ortman’s opinions concerning the law.

McWhirt also presented Ortman’s opinion as to what would
have been the reasonable and probable result of the property
distribution if the case had gone to trial. Ortman stated that
the inherited property would be separated from the marital
property and would remain McWhirt’s separate property. He
stated that the marital property would be divided evenly.
Lastly, Ortman stated that the alimony would be anywhere
from $200 to $400, depending on the amount of years of pay-
ment the court imposed.

Several exhibits were admitted during McWhirt’s testimony
regarding marital property, nonmarital property, attorney fees
incurred in attempting to set aside the decree, and differences
in child custody obligations under the Nebraska Child Support
Guidelines.

Finally, McWhirt introduced the expert opinion of Sullivan
as to the present value of McWhirt’s pensions and differences
in alimony payments between McWhirt’s current payments and
Ortman’s opinion as to what the court would have imposed
after a trial.

For the reasons stated above, we find that when drawing all
reasonable inferences in McWhirt’s favor, the court correctly
refused to find in favor of the appellants as a matter of law.
We therefore affirm.

AFFIRMED.

CAPORALE, J., participating on briefs.
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AND CONSERVATOR, APPELLANT AND CROSS-APPELLEE, V.
PROVIDENT GROUP, INC., APPELLEE AND CROSS-APPELLANT.
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1. Negligence: Evidence: Trial: Proof. Before the issue of assumption of risk may
be submitted to the jury, the defendant has the burden to establish the elements
of assumption of risk: the plaintiff knew of the danger, understood the danger,
and voluntarily exposed himself or herself to the danger which proximately
caused the plaintiff’s injury:

2. Negligence. The standard to be applied in determining whether a plaintiff has
assumed the risk of injury is a subjective one based upon the particular facts
and circumstances of the event.

3. ___. One does not assume the risk of unknown or hidden dangers.

4. ___ . With regard to assumption of risk, the standard to apply is subjective—
what the particular plaintiff in fact sees, knows, understands, and appreciates.

Appeal from the District Court for Douglas County:
MicHAEL W. AMDOR, Judge. Reversed and remanded for a new
trial.

Thomas J. Walsh, Sr., of Walsh, Fullenkamp & Doyle, for
appellant.

Thomas M. Locher and Scott A. Lautenbaugh, of Hansen,
Engles & Locher, P.C., for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConNNoLLY, and GERRARD, JJ.

CoNNoLLY, J.

Ruth P. Williamson, by her guardian and conservator, Mary
E. Williamson, brought this negligence action against
Provident Group, Inc., the owner and operator of Hickory
Villa, an assisted living facility located in Omaha, Nebraska.
Ruth Williamson suffered personal injuries in a fall that
occurred while on an excursion organized by Hickory Villa. At
trial, the jury rendered a verdict in favor of Provident.
Williamson appeals. We conclude that there was insufficient
evidence for the trial court to submit the issue of assumption
of risk, and we therefore reverse, and remand for a new trial.
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» FACTUAL BACKGROUND

Williamson, a 93-year-old resident of Hickory Villa, partic-
ipated in an excursion organized by Hickory Villa’s activities
director, Art Cornelius, to DeSoto Bend Wildlife Refuge.
Williamson, seven other residents, Cornelius, Tami Kologenski
(a volunteer), and Steve Wessel (the son of one of the resi-
dents) traveled to DeSoto Bend in a van rented by Hickory
Villa for the purpose of the trip.

While at DeSoto Bend, several of the passengers requested
a restroom stop, and Cornelius stopped the van in an unpaved
parking area over which crushed rock was scattered. Wessel
testified that he helped Williamson out of the van and then
asked her if she could make it on her own from there. He tes-
tified that she answered, “Yes, I can.” After he had turned his
back on Williamson to help his father, Wessel heard
Williamson say “oh, oh,” turned, and saw that she had fallen.

Kologenski testified that she had assisted one of the other
residents out of the van and taken her to the restroom. When
she was returning to the van, Kologenski observed Williamson
standing alone. Kologenski testified that her view of the van
became obscured by trees, but when she could see the van
again, she saw that Williamson had fallen.

The testimony is in conflict as to what Cornelius was doing
at the time of Williamson’s fall. Kologenski claims that he was
talking on the telephone, while Cornelius claims to have been
checking the tires of the van on the driver’s side. Wessel tes-
tified that Cornelius came from the other side of the van after
Williamson’s fall. However, it is uncontroverted that Cornelius
did not help Williamson or any other residents get out of the
van, despite his admission that it was part of his job to help
them do so. Furthermore, Cornelius testified that he had never
seen Williamson get out of the van without assistance.

Williamson offered testimony that her vision was poor.
Although she had previously had cataract surgery on one eye,
there was macular degeneration behind the cataract; therefore,
the surgery was not successful. She had glaucoma in her other
eye. Her daughter, Mary Williamson, testified that her moth-
er’s vision was neither better near nor better far: she just did
not see very well. Additionally, the monthly reports prepared
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by Hickory Villa personnel indicated Ruth Williamson’s men-
tal state as “confused.” Furthermore, she adduced evidence
that one of the reasons she was living at Hickory Villa was for
the extra assistance the facility promised because she had
fallen before and broken her arm.

As a result of her fall at DeSoto Bend, Williamson broke
her right hip. She brought this action against Provident, the
owner and operator of Hickory Villa, for negligence in the
performance of its residential agreement. Despite Williamson’s
objections, the trial court included in its instructions to the
jury an instruction on “assumption of risk” and used a simi-
lar phrase in another instruction. Furthermore, the court did
not allow evidence of Cornelius’ prior criminal conviction.
The jury returned a verdict in favor of Provident. Williamson
appeals.

ASSIGNMENTS OF ERROR

Williamson assigns that the court erred in (1) submitting the
defense of assumption of risk to the jury, (2) including the
words “assuming the risk” in instruction No. 3A(4), (3) strik-
ing from the record the admission of Cornelius that he had
been convicted of a felony in 1983, and (4) overruling her
motion for a new trial.

On cross-appeal, Provident assigns that the court erred in
overruling its motion for a directed verdict because Williamson
failed to submit sufficient evidence to establish the standard of
care for similar facilities in this locale and the breach of that
standard of care.

ANALYSIS

We begin with Williamson’s first assigned error: that the
trial court erred in submitting the defense of assumption of
risk to the jury. Before the issue of assumption of risk may be
submitted to the jury, the defendant has the burden to estab-
lish the elements of assumption of risk: the plaintiff knew of
the danger, understood the danger, and voluntarily exposed
himself or herself to the danger which proximately caused the
plaintiff’s injury. Talle v. Nebraska Dept. of Soc. Servs., 249
Neb. 20, 541 N.W.2d 30 (1995); Winslow v. Hammer, 247
Neb. 418, 527 N.W.2d 631 (1995).
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Williamson argues that Provident failed to meet its burden
of establishing the elements of assumption of risk.
Specifically, she argues that there was insufficient evidence to
show that she knew, understood, and voluntarily exposed her-
self to the danger of walking unassisted on the parking lot sur-
face.

Provident argues that Williamson assumed the risk of walk-
ing without assistance on the parking lot surface, because she
knew that she had fallen before and had previously asked for
assistance while on outings. Thus, Provident concludes that
Williamson knew that it was a danger to walk independently
and that she voluntarily assumed that risk.

The standard to be applied in determining whether a plain-
tiff has assumed the risk of injury is a subjective one based
upon the particular facts and circumstances of the event. Talle
v. Nebraska Dept. of Soc. Servs., supra. One does not assume
the risk of unknown or hidden dangers. Winslow v. Hammer,
supra. Thus, it was Provident’s burden to show that
Williamson knew that walking under these circumstances was
dangerous, and that she knowingly and voluntarily exposed
herself to the risk of walking on the parking lot surface.

We have reviewed the photographs that were offered into
evidence and conclude that what has been described as
crushed rock is more aptly described as small, crushed lime-
stone of the type that is commonly scattered on walking paths.
The evidence indicates that Williamson was 93 years old, had
poor vision, and had been markedly “confused” for a long
period of time. The evidence indicates that Williamson had
fallen before and therefore knew that there was a general dan-
ger involved in walking, but that is not the issue here. What
we must determine is whether there was sufficient evidence,
either direct or circumstantial, to indicate that she knew that
it was dangerous to walk unassisted at this particular time.

Provident argues that Williamson had specific knowledge of
the danger presented because Wessel helped her out of the van
and asked her if she could proceed alone. Furthermore,
Provident argues that there is circumstantial evidence pre-
sented that Williamson was aware of the parking lot surface,
saw the parking lot surface, and was aware of the possibility
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that she might fall if she crossed it without assistance. We do
not agree. The record does not disclose the exact location of
Williamson’s fall. However, our review of the exhibits indi-
cates that the surface upon which the van parked is smooth dirt
in some places, while the above-described limestone substance
is scattered over other parts. There is nothing in the record to
indicate that Williamson actually stepped out onto rocks, nor
does the record indicate that Williamson actually felt rocks
underneath her feet. We do not see how Williamson could have
voluntarily exposed herself to the risk of walking on the
crushed limestone when there is no evidence that she could see
or feel that the walking surface was not smooth.

With regard to assumption of risk, the standard to apply is
subjective—what the particular plaintiff in fact sees, knows,
understands, and appreciates. Mandery v. Chronicle
Broadcasting Co., 228 Neb. 391, 423 N.wW.2d 115 (1988).
There is neither direct nor circumstantial evidence to indicate
that Williamson knew of the danger presented by the parking
lot surface, or that she voluntarily assumed that risk. We con-
clude that Provident has not met its burden of proving that
Williamson knew, understood, and voluntarily exposed herself
to the risk of walking. Therefore, the defense of assumption of
risk should not have been submitted to the jury.

Because Provident failed to prove the elements of assump-
tion of risk, it was error for the trial court to submit the issue
to the jury. Having decided that we must reverse because
assumption of risk was improperly submitted to the jury, we
need not reach Williamson’s other assigned errors.

On cross-appeal, Provident alleges that the trial court erred
in failing to direct a verdict in its favor because Williamson did
not show the standard of care exercised by similar facilities in
providing similar services. Provident cites a number of cases
setting forth the standard of care for professionals in the per-
formance of professional services.

However, this appeal does not involve an allegation of pro-
fessional negligence. As Williamson argues, this case was pled
and tried on the theory that Provident breached its contractual
duty to provide assistance to Williamson. Specifically,
Williamson alleges that Provident’s employee, Cornelius,
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while acting within the scope of his employment as activities
director, drove Williamson to Desoto Bend, parked in a park-
ing lot upon which crushed rock was scattered, and left her
unattended in the van. There is no allegation that either
Cornelius or Hickory Villa breached a professional standard of
care; therefore, this case should be treated as an ordinary neg-
ligence case, and no evidence of a special standard of care is
necessary. Thus, the trial court correctly refused to direct a
verdict in favor of Provident.

CONCLUSION

We conclude that Provident failed to establish the elements
of assumption of risk. Therefore, it was error for the trial
court to submit the affirmative defense of assumption of risk
to the jury. Furthermore, the trial court properly refused to
direct a verdict in favor of Provident. We reverse, and remand
for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.

PAUL BALTENSPERGER, APPELLANT, V. UNITED STATES
DEPARTMENT OF AGRICULTURE ET AL., APPELLEES.
549 N.w.2d 651

Filed July 12, 1996. No. S-94-778.

SUPPLEMENTAL OPINION

Appeal from the District Court for Otoe County: RONALD
E. REAGAN, Judge. Supplemental opinion: Motions granted.

Robert Wm. Chapin, Jr., for appellant.

Thomas J. Monaghan, U.S. Attorney (District of
Nebraska), and Sally R. Johnson for appellees U.S.
Department of Agriculture, Farmers Home Administration,
and United States of America.
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Donald R. Witt and Allan E. Wallace, of Baylor, Evnen,
Curtiss, Grimit & Witt, for appellee First National Bank of
Syracuse.

Richard H. Hoch, of Hoch & Steinheider, for appellees
Baltensperger and Kreifels.

William E. Davis for appellees Stukenholtz and Volkmer.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConNNoLLY, and GERRARD, JJ.

LANPHIER, J.

Following the release of this court’s opinion dated June 7,
1996, Baltensperger v. United States Dept. of Ag., ante p.
216, 548 N.W.2d 733 (1996), appellees filed motions for
attorney fees and accompanying affidavits as provided in Neb.
Ct. R. of Prac. 9F (rev. 1996) and request attorney fees and
costs pursuant to Neb. Rev. Stat. § 25-824(2) (Reissue 1995).

Appellees Edward D. Baltensperger, Hannelore E.
Baltensperger, LeRoy Kreifels, Velda Kreifels, Clint Kreifels,
and Kim Kreifels request $2,170.15 in fees and expenses.

Appellees John Stukenholtz, Rita Stukenholtz, Larry
Volkmer, and Carol Volkmer request $2,937.38 in fees and
expenses.

Appellee First National Bank of Syracuse, Nebraska,
requests $2,628.61 in fees and expenses.

These motions are opposed by appellant, Paul
Baltensperger, who asserts in summary that his actions, as
well as those of his attorney, Robert Chapin, Jr., were in good
faith to assert what they saw to be genuine legal questions.

Consistent with this court’s earlier opinion finding that
Baltensperger and his attorney flagrantly ignored a fully bind-
ing adverse final judgment, appellees’ motions for fees and
costs are hereby granted as follows: $2,170.15 to Edward
Baltensperger, Hannelore Baltensperger, LeRoy Kreifels, Velda
Kreifels, Clint Kreifels, and Kim Kreifels; $2,937.38 to John
Stukenholtz, Rita Stukenholtz, Larry Volkmer, and Carol
Volkmer; and $2,628.61 to First National Bank of Syracuse.
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Said sums are ordered to be paid by Baltensperger and his
attorney, Chapin. :

MOTIONS GRANTED.

RicHARD E. STEPHENS, APPELLEE, V. RADIUM PETROLEUM
CoMPANY, INC., AND INDUSTRIAL SERVICE CORPORATION,
APPELLANTS.

550 N.W.2d 39

Filed July 12, 1996. No. $-94-784.

Pleadings. The decision whether to allow or deny an amendment to any plead-
ing lies within the discretion of the court to which application is made.

Jury Instructions: Appeal and Error. Generally, jury instructions are subject
to the harmless error rule, and an erroneous jury instruction requires reversal
only if the error adversely affects the substantial rights of the complaining party.
Contracts: Appeal and Error. The construction of a contract is a matter of
law, in connection with which an appellate court has an obligation to reach an
independent conclusion irrespective of the determinations made by the court
below. '

Pleadings. A pleading should not be amended to conform to the proof where
the proposed amendment substantially changes the nature of the claim or
defense.

Pleadings: Appeal and Error. Prejudicial error results when a pleading is
allowed to be amended where the amendment changes the issues and affects the
quantum of proof as to any material fact.

Jury Instructions: Pleadings: Evidence. A litigant is entitled to have the jury
instructed only upon those theories of the case which are presented by the plead-
ings and which are supported by competent evidence.

Contracts. Whether a document is ambiguous is a question of law initially
determined by a trial court.

. The proper construction of a written contract and an examination of a
contract for ambiguity are questions of law.

Contracts: Intent. The interpretation given to a contract by the parties them-
selves while engaged in the performance of it is one of the best indications of
true intent and should be given great, if not controlling, influence.

Appeal from the District Court for Douglas County:

MIcHAEL W. AMDOR, Judge. Affirmed.
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Dennis E. Martin and Karen M. Verdirame, of Martin &
Martin, P.C., for appellee.
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FAHRNBRUCH, J.
Richard E. Stephens filed suit for wages and benefits from
his former employer, Radium Petroleum Company, Inc. -
(Radium), which company Stephens claims terminated his
employment in violation of the terms of an employment and

noncompetition agreement executed by the two parties.

A jury trial was held in the district court for Douglas
County. The jury returned a $20,018.75 verdict in favor of
Stephens.

We affirm the judgment of the trial court.

ASSIGNMENTS OF ERROR

Restated and summarized, Radium claims that the trial
court erred in (1) refusing to allow Radium to amend its
answer on the first morning of the trial; (2) refusing Radium’s
proposed jury instructions; (3) providing the jury a supple-
mental instruction stating that, as a matter of law, the employ-
ment contract extended to any position held by Stephens with
Radium during the term of the contract; (4) finding, as a mat-
ter of law, that the employment contract between Stephens and
Radium was unambiguous; and (5) finding, as a matter of law,
that the employment contract between Stephens and Radium
was valid, binding, and neither modified nor rescinded.

STANDARD OF REVIEW

The decision whether to allow or deny an amendment to any
pleading lies within the discretion of the court to which appli-
cation is made. Cimino v. FirsTier Bank, 247 Neb. 797, 530
N.W.2d 606 (1995).

Generally, jury instructions are subject to the harmless error
rule, and an erroneous jury instruction requires reversal only
if the error adversely affects the substantial rights of the com-
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































