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STATE OF NEBRASKA, APPELLEE, V. RANDY R. DETWEILER,
APPELLANT.

STATE OF NEBRASKA, APPELLANT, V. RANDY R. DETWEILER,
APPELLEE.

STATE OF NEBRASKA, APPELLEE, V. LUCINDA H. DETWEILER,
APPELLANT.
544 N.W.2d 83

Filed March 1, 1996. Nos. $-95-420, S-95-503, S-95-585, $-95-520.

1. Motions to Suppress: Appeal and Error. A trial court’s ruling on a motion (o
suppress is to be upheld on appeal unless its findings of fact are clearly erroncous.

2. Search Warrants: Probable Cause. In evaluating probable cause for the issuance
of a search warrant, the magistrate must make a practical, commonsense decision
whether, given the totality of the circumstances set forth in the affidavit before
him or her, including the veracity of and basis of knowledge of the persons
supplying hearsay information, there is a fair probability that contraband or
evidence of a crime will be found in a particular place.

3. Sentences: Probation and Parole: Appeal and Error. When the State appeals
from a sentence, contending that it is excessively lenient, an appellaie court
reviews the record for an abuse of discretion, and a grant of probation will not
be disturbed unless there has been an abuse of discretion by the sentencing court.

4. Search Warrants: Affidavits: Probable Cause: Appeal and Error.
After-the-fact scrutiny by courts of the sufficiency of an affidavit should not take
the form of de novo review. A magistrate’s determination of probable cause
should be paid great deference by reviewing courts.

5. Search Warrants: Affidavits. When a search warrant is obtained on the strength
of an informant’s information, the affidavit in support of the issuance of the
warrant must (1) set forth facts demonstrating the basis of the informant’s
knowledge of criminal activity and (2) establish the informant’s credibility, or the
informant’s credibility must be established in the affidavit through a police
officer’s independent investigation.

6. ___ : __ . The reliability of an informant may be established by showing that
(1) the mformant has given reliable information to police officers in the past, (2)
the informant is a citizen informant, (3) the informant has made a statement that
is against his or her penal interest, and (4) a police officer’s independent
investigation establishes the informant’s reliability or the reliability of the
information the informant has given.

7. Search Warrants: Affidavits: Probable Cause. When considering the
sufficiency of probable cause based on information supplied by an informant, it
is important to distinguish the police tipster, who acts for money, leniency, or
some other selfish purpose, from the citizen informant, whose only motive is to
help law officers in the suppression of crime.

8. Eyewitnesses: Presumptions. An untested citizen informant who has personally
observed the commission of a crime is presumptively reliable.
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9. Eyewitnesses. An anonymous tipster’s explicit and detailed description of alleged
wrongdoing, along with a statement that the event was observed firsthand, entitles
the tip to greater weight than might otherwise be the case.

10. Criminal Law: Final Orders: Judgments: Appeal and Error. Under Neb. Rev.
Stat. § 29-2315.01 (Cum. Supp. 1994), the State may request review of an
adverse decision or ruling in a criminal case after a final order or judgment in the
criminal case has been entered. The purpose of this procedure is to provide an
authoritative exposition of the law to serve as precedent in future cases.

11. Double Jeopardy. Jeopardy attaches when a judge, hearing a case without a jury,
begins to hear evidence as to the guflt of the defendant.

12. ____. The Double Jeopardy Clause protects against three distinct abuses: (1) a
second prosecution for the same offense after acquittal, (2) a second prosecution
for the same offense after conviction, and (3) multiple punishments for the same
offense.

Appeal from the District Court for Seward County: BRYCE
Bartu, Judge. Judgments in Nos. S-95-420, S-95-503, and
S-95-520 affirmed. Exception sustained in No. S-95-585.

David L. Kimble, Seward County Public Defender, for
Randy R. Detweiler.

Michael G. Mullally for Lucinda H. Detweiler.

C. Jo Petersen, Seward County Attorney, for State (cases
Nos. S-95-420, S-95-503, S-95-585).

Don Stenberg, Attorney General, and Joseph P. Loudon for
State (case No. S-95-520).

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConnNoLLy, and GERRARD, JJ.

WRIGHT, J.
I. INTRODUCTION

Randy R. and Lucinda H. Detweiler were convicted in a
bench trial of manufacturing a controlled substance and
possession of a controlled substance with intent to deliver. In
addition, they were each charged with failure to affix a drug tax
stamp. The record demonstrates that the district court dismissed
this charge against Randy, but the record is silent as to the
charge against Lucinda. Randy and Lucinda appeal their
convictions, which appeals were docketed as Nos. S-95-420
and S-95-520 respectively. The State appeals the dismissal of
the drug tax stamp charge against Randy, which appeal was
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docketed as No. S-95-585. The State also appeals the sentence
given to Randy as excessively lenient, which appeal was
docketed as No. S-95-503.

. SCOPE OF REVIEW

A trial court’s ruling on a motion to suppress is to be upheld
on appeal unless its findings of fact are clearly erroneous. State
v. Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994); State v.
Dyer, 245 Neb. 385, 513 N.W.2d 316 (1994).

In evaluating probable cause for the issuance of a search
warrant, the magistrate must make a practical, commonsense
decision whether, given the totality of the circumstances set
forth in the affidavit before him or her, including the veracity of
and basis of knowledge of the persons supplying hearsay
information, there is a fair probability that contraband or
evidence of a crime will be found in a particular place. State v.
Grimes, supra; State v. Garza, 242 Neb. 573, 496 N.W.2d 448
(1993).

When the State appeals from a sentence, contending that it is
excessively lenient, an appellate court reviews the record for an
abuse of discretion, and a grant of probation will not be
disturbed unless there has been an abuse of discretion by the
sentencing court. State v. Foral, 236 Neb. 597, 462 N.W.2d 626
(1990).

II. FACTS

On June 24, 1993, Patrick Dorcey, deputy sheriff of the
Seward County Sheriff’s Department, was told by a confidential
informant (CI) that a friend of the CI’s had taken photographs
inside the Detweiler residence of an “elaborate marijuana
growing operation, with lights and a watering system.” The CI
believed the photographs were taken on June 19 in the upstairs
portion of the Detweiler house in a room with a covered north
window. The CI also told Dorcey that he had seen individuals
who used drugs frequenting the Detweiler residence on
numerous occasions, and the CI provided those names to
Dorcey.

Dorcey told the CI to instruct his friend to supply Dorcey
with the photographs and to make a report. The CI informed
Dorcey that the friend did not wish to become involved and
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would not deal with Dorcey directly. The CI was instructed to
send the photographs himself or to have his friend send the
photographs directly to Dorcey and make an anonymous report
regarding the photographs to Crimestoppers.

Thereafter, an envelope containing photographs matching the
description provided by the CI arrived at the Seward County
Sheriff’s Department. The envelope was sent to Dorcey, but did
not bear a return address. The photographs showed several large
marijuana plants growing in pots inside a room with covered
windows, as well as marijuana hanging to dry.

Subsequently, an individual called Seward County
Crimestoppers, acknowledged sending the photographs to
Dorcey, and requested a Crimestoppers identification number.
On July 3, 1993, the individual again called Crimestoppers,
described the photographs, and stated that the photographs were
taken by the caller in an upstairs room of the Detweiler
residence on June 19. The caller had “observed many different
people constantly going in and out of the house and lots of
different cars at the Detweiler residence.”

Dorcey prepared an affidavit and motion for a search warrant
on July 7, 1993, in which he conveyed the information provided
by the CI and the Crimestoppers caller, as well as additional
information gathered by independent investigation. As a result,
a search warrant was issued. That same day, Dorcey and other
officers served the warrant and seized a large number of items
from locations throughout the house, including marijuana in
various forms, drug paraphernalia, a triple-beam scale, a
number of lights, and a crude irrigation system. The Detweilers
were arrested and charged with three counts each: (1)
manufacturing a controlled substance, to wit: marijuana, a Class
1I felony; (2) possession of marijuana with intent to deliver, a
Class II felony; and (3) failure to affix a drug tax stamp, a
Class IV felony.

Prior to trial, the Detweilers argued that convictions for
possession with intent to deliver and failure to affix a drug tax
stamp would violate their Fifth Amendment rights against
double jeopardy under Department of Revenue of Montana v.
Kurth Ranch, U.S. , 14 S. Ct. 1937, 128 L. Ed. 2d
767 (1994). The Detweilers also moved to suppress the evidence
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seized pursuant to the search warrant. The district court
overruled the motions to suppress, but withheld ruling on the
double jeopardy issue until sentencing.

Following a bench trial, the Detweilers were convicted of
manufacturing a controlled substance and possession with intent
to deliver. Prior to sentencing, the district court dismissed the
charge of failure to affix a drug tax stamp against Randy
Detweiler. No dismissal of the drug tax stamp charge appears
in the record regarding Lucinda Detweiler. Randy was
sentenced to 4 years’ probation, including a jail term of 180
days, with extensive probation restrictions. Lucinda was
sentenced to 4 years’ probation.

IV. ASSIGNMENTS OF ERROR

In their appeals, the Detweilers assert that the district court
erred (1) in overruling their motions to suppress physical
evidence seized at their residence pursuant to an invalid search
warrant and (2) in admitting into evidence those items seized at
the residence pursuant to the invalid search warrant.

In its appeals, the State asserts that the district court erred in
dismissing the drug tax stamp charge against Randy Detweiler
and abused its discretion in granting him probation.

V. ANALYSIS

1. MOTION TO SUPPRESS

The Detweilers argue that the affidavit upon which the search
warrant was issued was insufficient to provide probable cause to
issue the warrant and that, therefore, the evidence seized during
the search of their residence should be suppressed. The affidavit
relied on information provided to the police by two informants:
a confidential informant and a Crimestoppers caller.

In reviewing the strength of an affidavit as a basis for finding
probable cause to issue a search warrant, we have adopted the
“totality of the circumstances” rule established by the U.S.
Supreme Court in Ilinois v. Gates, 462 U.S. 213, 103 S. Ct.
2317, 76 L. Ed. 2d 527 (1983). Under this standard, the
question is whether, under the totality of the circumstances, the
issuing magistrate had a “substantial basis” for finding that the
affidavit established probable cause. State v. Duff, 226 Neb.
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567, 412 N.W.2d 843 (1987). In Gates, the Court described this
standard as follows:
[Alfter-the—fact scrutiny by courts of the sufficiency of an
affidavit should not take the form of de novo review. A
magistrate’s “determination of probable cause should be

paid great deference by reviewing courts.” . . . ‘A
grudging or negative attitude by reviewing courts toward
warrants” . . . is inconsistent with the Fourth

Amendment’s strong preference for searches conducted
pursuant to a warrant; “courts should not invalidate
warrant{s] by interpreting affidavit[s] in a hypertechnical,
rather than a commonsense, manner.”

. Reflecting this preference for the warrant process,
the traditional standard for review of an issuing
magistrate’s probable-cause determination has been that so
long as the magistrate had a “substantial basis for . . .
conclud[ing]” that a search would uncover evidence of
wrongdoing, the Fourth Amendment requires no more.

462 U.S. at 236.

When a search warrant is obtained on the strength of an
informant’s information, the affidavit in support of the issuance
of the warrant must (1) set forth facts demonstrating the basis
of the informant’s knowledge of criminal activity and (2)
establish the informant’s credibility, or the informant’s
credibility must be established in the affidavit through a police
officer’s independent investigation. State v. Grimes, 246 Neb.
473, 519 N.w.2d 507 (1994). We therefore consider the
sufficiency of the information received and the reliability of the
information.

(a) Basis for Affidavit’s Allegations of Criminal Activity

The affidavit states that Dorcey was told by the CI that a
friend of his had taken photographs of the inside of the
Detweilers’ home on June 19, 1993, and that the photographs
depicted an “elaborate marijuana growing operation, with lights
and a watering system.” The growing operation was said to be
in the upstairs of the house in a room with a covered window,
and the CI stated that shortly before the photographs were
taken, the Detweiler residence “ ‘looked like a jungle’”
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However, the CI stated that when the photographs were taken,
there “were not as many plants in the room as there had been
prior to the photos being taken, but that there were some plants
that were just getting started in pots.” The CI further stated that
he had seen individuals he knew to be drug users at the
Detweiler residence on a number of occasions, and he informed
Dorcey of their names. Although the identity of the CI’s friend
was not disclosed, the friend sent the photographs to Dorcey.
Dorcey told the CI to have his friend call Crimestoppers to
make a report regarding the Detweilers. The factual basis to
support the affidavit was ultimately provided by the
Crimestoppers caller. The caller stated that on June 19, 1993,
he had taken a number of photographs depicting a marijuana
growing operation inside the Detweilers’ home. The caller
correctly stated that the photographs were of a number of
marijuana plants and that one of the photographs showed
marijuana plants hanging to dry. The photographs were taken in
an upstairs room, and the caller had personally “observed many
different people constantly going in and out of the [Detweiler]
house and lots of different cars at the Detweiler residence.”

(b) Credibility of Information in Affidavit

The reliability of an informant may be established by showing
that (1) the informant has given reliable information to police
officers in the past, (2) the informant is a citizen informant, (3)
the informant has made a statement that is against his or her
penal interest, and (4) a police officer’s independent
investigation establishes the informant’s reliability or the
reliability of the information the informant has given. State v.
Utterback, 240 Neb. 981, 485 N.W.2d 760 (1992).

In determining the relative reliability of an informant’s
information to demonstrate probable cause to issue a search
warrant, we have distinguished between the ordinary
“confidential informant” and the “citizen informant.” See State
v. Blakely, 227 Neb. 816, 420 N.W.2d 300 (1988). We
described this distinction as follows:

“ ‘When considering the sufficiency of probable cause
based on information supplied by an informant, it is
important to distinguish the police tipster, who acts for
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money, leniency, or some other selfish purpose, from the
citizen informer, whose only motive is to help law officers
in the suppression of crime.

“‘In the latter the rule of prior reliability is
considerably relaxed for several reasons. In the first place
the citizen informer has rarely had any earlier experience
in reporting suspected criminal activity. Furthermore,
unlike the professional informant, he is without motive to
exaggerate, falsify or distort the facts to serve his own
ends.’ ”

Id. at 822, 420 N.W.2d at 304. Accord State v. Haynie, 239
Neb. 478, 476 N.W.2d 905 (1991).

“[Aln untested citizen informant who has personally
observed the commission of a crime is presumptively reliable.”
State v. Payne, 201 Neb. 665, 670, 271 N.W.2d 350, 352
(1978). “An anonymous tipster’s ‘explicit and detailed
description of alleged wrongdoing, along with a statement that
the event was observed firsthand, entitles [the] tip to greater
weight than might otherwise be the case. ” State v. Vermuele,
241 Neb. 923, 931-32, 492 N.W.2d 24, 31 (1992) (quoting
Hlinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d
527 (1983)).

The Detweilers argue that the Crimestoppers caller was not
a citizen informant because the affidavit did not set forth the
circumstances by which the caller’s status as a citizen informant
may be inferred. The Detweilers claim the Crimestoppers caller
was not acting “openly” in aid of law enforcement and that the
caller does not meet the definition of a citizen informant. We
disagree.

In State v. Duff, 226 Neb. 567, 571, 412 N.W.2d 843, 846
(1987), we referred to a definition given by other courts of a
citizen informant as “ ‘a citizen who purports to . . . have been
the witness of a crime who is motivated by good citizenship and
acts openly in aid of law enforcement. . . ” ” We have not
previously adopted a requirement that a citizen informant cannot
remain anonymous, and we decline to do so. Reliability may
appear by the very nature of the circumstances under which the
incriminating information became known. Id.
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The affidavit set forth a significant basis for finding that the
Crimestoppers caller was a “citizen informant.” The caller
made an anonymous report to Crimestoppers, claiming to have
taken photographs of a crime in progress. The caller sent the
photographs to the police and then verified their contents. The
photographs and the caller’s description of them provide a
detailed description of the crime that the caller alleged to have
personally witnessed.

Moreover, there is no evidence that the caller had any selfish
motivation for working with the police, such as promises of
leniency or financial benefit. There is no indication that the
caller had any incentive to exaggerate the information made
available to Dorcey in pursuit of personal ends. Dorcey averred
in his affidavit that the photographs matched the description
provided by the caller. In addition, Dorcey corroborated the
caller’s claim that the Detweiler home had a second story by
independent investigation and verified that the windows in a
room on the north side of the house, which the Crimestoppers
caller identified as the “growing room,” were covered.

(c) Determination

In evaluating probable cause for the issuance of a search
warrant, the magistrate must make a practical, commonsense
decision whether, given the totality of the circumstances set
forth in the affidavit before him or her, including the veracity of
and basis of knowledge of the persons supplying hearsay
information, there is a fair probability that contraband or
evidence of a crime will be found in a particular place. State v.
Grimes, 246 Neb. 473, 519 N.W.2d 507 (1994); State v. Garza,
242 Neb. 573, 496 N.W.2d 448 (1993). Given the totality of the
circumstances, probable cause existed to justify the issuance of
the search warrant in the present case.

A trial court’s ruling on a motion to suppress is to be upheld
on appeal unless its findings of fact are clearly erroneous. State
v. Grimes, supra; State v. Dyer, 245 Neb. 385, 513 N.W.2d 316
(1994). The issuance of the warrant was proper, and the trial
court did not err in refusing to suppress or in admitting the
evidence obtained during the search of the Detweiler residence.
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2. DOUBLE JEOPARDY

The Detweilers each argued that their charge of failure to
affix a drug tax stamp should be dismissed, claiming that
convictions for possession with intent to deliver and failure to
affix a drug tax stamp would violate their Fifth Amendment
right against double jeopardy. The district court dismissed the
charge of failure to affix a drug tax stamp against Randy. The
court cited Department of Revenue of Montana v. Kurth Ranch,

U.S. , 14 S. Ct. 1937, 128 L. Ed. 2d 767 (1994),
in its order of dismissal.

Pursuant to Neb. Rev. Stat. § 29-2315.01 (Cum. Supp.
1994), the county attorney for Seward County applied for leave
to docket an appeal on the double jeopardy issue. Under
§ 29-2315.01, the State may request review of an adverse
decision or ruling in a criminal case after a final order or
judgment in the criminal case has been entered. The purpose of
this procedure is to provide an authoritative exposition of the
law to serve as precedent in future cases. See State v. Jennings,
195 Neb. 434, 238 N.W.2d 477 (1976). The scope of such an
appeal, however, is limited.

Under Neb. Rev. Stat. § 29-2316 (Cum. Supp. 1994), the
judgment of the court in any action taken under § 29-2315.01

shall not be reversed nor in any manner affected when the
defendant in the trial court has been placed legally in
jeopardy, but in such cases the decision of the appellate
court shall determine the law to govern in any similar case
which may be pending at the time the decision is rendered
or which may thereafter arise in the state.
In those cases where our decision establishes that the final order
of the trial court was erroneous and the defendant was not
placed legally in jeopardy prior to the entry of such erroneous
order, § 29-2316 authorizes the trial court to “upon application
of the county attorney issue its warrant for the rearrest of the
defendant and the cause against him or her shall thereupon
proceed in accordance with the law as determined by the
decision of the appellate court.”

It is well established in Nebraska that under Neb. Const. art.
I, § 12, jeopardy attaches when a judge, hearing a case without
a jury, begins to hear evidence as to the guilt of the defendant.
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State v. Dail, 228 Neb. 653, 424 N.W.2d 99 (1988); State v.
Chamley, 223 Neb. 614, 391 N.W.2d 99 (1986). The district
court withheld determination on the motion to dismiss until the
time of sentencing. At trial, the State presented evidence on the
failure to affix a drug tax stamp charge, including evidence that
the marijuana seized at the Detweiler residence did not bear a
drug tax stamp; therefore, jeopardy attached. Thus, we review
the court’s legal conclusion pursuant to § 29-2316 for the
purpose of instructing parties as to the law for pending and
subsequent cases.

While the U.S. Supreme Court determined in Kurth Ranch
that Montana’s Dangerous Drug Tax Act violated the
defendants’ rights not to be placed in double jeopardy, the
Court’s analysis specifically excluded such a holding with
respect to the facts of the case at bar. The enforcement of the
Montana drug tax was pursued in a separate and distinct
proceeding from the criminal action against the defendants. As
the majority noted in footnote 21, the Montana statute did not
require the Court to “comment on the permissibility of ‘multiple
punishments’ imposed in the same proceeding.” (Emphasis
supplied.) Kurth Ranch, 114 S. Ct. at 1947.

The Double Jeopardy Clause protects against three distinct
abuses: (1) a second prosecution for the same offense after
acquittal, (2) a second prosecution for the same offense after
conviction, and (3) multiple punishments for the same offense.
United States v. Halper, 490 U.S. 435, 109 S. Ct. 1892, 104 L.
Ed. 2d 487 (1989); State v. Stubblefield, ante p. 436, 543
N.W.2d 743 (1996). Here, we consider whether the successful
prosecution of Randy Detweiler for both the possession with
intent to deliver charge and the drug tax stamp charge would
lead to multiple punishments for the same offense.

In Missouri v. Hunter, 459 U.S. 359, 103 S. Ct. 673, 74 L.
Ed. 2d 535 (1983), the Court considered whether a defendant
could simultaneously be charged with the crimes of “armed
robbery” and “armed criminal action” without violating the
Double Jeopardy Clause. The armed robbery charge required
proof of every fact required to prove the armed criminal action
charge, and the armed criminal action charge did not require
proof of any element not required for proving armed robbery.
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The defendant claimed that the crime of armed criminal action
appeared to be a lesser-included offense of armed robbery and
that prosecution for both charges should therefore be considered
double jeopardy under Blockburger v. United States, 284 U.S.
299, 52 S. Ct. 180, 76 L. Ed. 306 (1932).

The Court rejected this argument and explained that when
two offenses are tried in the same proceeding, the only double
jeopardy issue is whether convictions on both charges would
constitute multiple punishment for the same offense. The
determination of whether such convictions would lead to a
multiple punishment, however, depends on whether the
legislature that designed the criminal statutory scheme intended
that cumulative sentences be applied for conviction on both
offenses. If the legislature intended that defendants be punished
cumulatively under both charges and the sentences for both
charges are imposed in a single trial, the Double Jeopardy
Clause is not offended. Missouri v. Hunter, supra.

The Court explained that the Blockburger test is a rule of
statutory construction. The purpose of the test is to prevent
double punishment in a situation where the legislature has in
fact intended to provide a single punishment for the offense. The
Blockburger test is inapplicable in those cases where the
legislature has intended to punish both offenses cumulatively.

[Slimply because two criminal statutes may be construed
to proscribe the same conduct under the Blockburger test
does not mean that the Double Jeopardy Clause precludes
the imposition, in a single trial, of camulative punishments
pursuant to those statutes. . . .

Where, as here, a legislature specifically authorizes
cumulative punishment under two statutes, regardless of
whether those two statutes proscribe the “same” conduct
under Blockburger, a court’s task of statutory construction
is at an end and the prosecutor may seek and the trial court
or jury may impose cumulative punishment under such
statutes in a single trial.

Hunter, 459 U.S. at 368-69. In Hunter, the armed criminal
action statutes stated that “ ‘[tJhe punishment imposed pursuant
to this subsection shall be in addition to any punishment
provided by law for the crime committed by, with, or through
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the use, assistance, or aid of a dangerous or deadly weapon. .
.. ” Hunter, 459 U.S. at 362. Thus, the Court found that there
was no double jeopardy violation.

The same analysis applies to the drug tax stamp statute, Neb.
Rev. Stat. § 77-4309 (Cum. Supp. 1994), which states in part:

A dealer distributing or possessing marijuana or a
controlled substance without affixing the official stamp,
label, or other indicium shall be guilty of a Class IV
felony. Notwithstanding any other provision of the criminal
laws of this state, an indictment may be found and filed or
an information or complaint filed upon any criminal
offense specified in this section in the proper court within
six years after the commission of such offense.

(Emphasis supplied.) Section 77-4309 demonstrates that the
Legislature recognized that a person might be charged with a
criminal offense with a separately applicable statute of
limitations and demonstrates that the Legislature intended the
drug tax stamp violation to remain an independent offense from
any criminal prosecution for a drug crime.

In addition, the drug tax stamp requirement applies to any
“dealer,” which Neb. Rev. Stat. § 77-4301 (Cum. Supp. 1994)
defines as one who, “in violation of Nebraska law,
manufactures, produces, ships, transports, or imports into
Nebraska or in any manner acquires or possesses six or more
ounces of marijuana . . . .” (Emphasis supplied.) When the
Legislature created additional penalties for the crime of failure
to affix a drug tax stamp, the Legislature recognized that the
drug tax stamp requirement would apply against one who is also
in violation of a separate criminal law. The Legislature intended
that defendants would be subject to cumulative punishments for
the separate offenses of possession with intent to deliver and
failure to affix a drug tax stamp. Where a legislature has
demonstrated an intent to permit cumulative punishments, the
Double Jeopardy Clause is not violated. See Department of
Revenue of Montana v. Kurth Ranch, ____ U.S. ____, 114 S.
Ct. 1937, 128 L. Ed. 2d 767 (1994). The Court recognized in
Kurth Ranch that “Montana no doubt could collect its tax on the
possession of marijuana, for example, if it had not previously
punished the taxpayer for the same offense, or, indeed, if it had
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assessed the tax in the same proceeding that resulted in his
conviction.” 114 S. Ct. at 1945, citing Missouri v. Hunter, 459
U.S. 359, 103 S. Ct. 673, 74 L. Ed. 2d 535 (1983).

The State’s exception to the dismissal of the failure to affix
a drug tax stamp charge against Randy Detweiler is sustained.
We make no determination as to the disposition of this charge
against Lucinda Detweiler. The record does not demonstrate
that the district court entered an order dismissing the drug tax
stamp charge against Lucinda or that the court entered a
judgment on the drug tax stamp charge with respect to her.

3. LENIENCY OF SENTENCE

The State appeals Randy Detweiler’s sentence as excessively
lenient, pursuant to Neb. Rev. Stat. § 29-2320 (Cum. Supp.
1994). The district court sentenced him to 4 years’ probation,
including 180 days’ incarceration. The court placed significant
limitations on his personal behavior during the period of
probation and ordered substance abuse monitoring and chemical
dependency evaluation and treatment as required.

When the State appeals from a sentence, contending that it is
excessively lenient, an appellate court reviews the record for an
abuse of discretion, and a grant of probation will not be
disturbed unless there has been an abuse of discretion by the
sentencing court. State v. Foral, 236 Neb. 597, 462 N.W.2d 626
(1990).

Randy Detweiler was sentenced to 4 years of restrictive
probation, extensive monitoring, and treatment for substance
abuse. The probationary term includes 180 days of
incarceration. This sentence was not clearly untenable given the
circumstances, and we cannot say that the district court abused
its discretion.

VI. CONCLUSION
The district court’s judgments of conviction and sentences

are affirmed. The court’s dismissal of the failure to affix a drug
tax stamp charge against Randy Detweiler was incorrect, and
the State’s exception is sustained.

JUDGMENTs IN Nos. S-95-420, S-95-503, AND

S-95-520 AFFIRMED.

EXCEPTION SUSTAINED IN No. S-95-585.
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IN RE APPEAL OF GARY M. LANE FOR ADMISSION TO THE
NEBRASKA STATE BAR ASSOCIATION.
GARY M. LANE, APPELLANT, V. BAR COMMISSION OF THE
NEBRASKA STATE BAR ASSOCIATION, APPELLEE.
544 N.W.2d 367

Filed March 8, 1996. No. S-34-950002.

1. Rules of the Supreme Court: Attorneys at Law: Appeal and Error. Under
Neb. Ct. R. for Adm. of Attys. 15 (rev. 1992), the Nebraska Supreme Court
reviews determinations made by the Nebraska State Bar Commission de novo on
the record, reaching a conclusion independent of the findings of the referee;
provided, however, that where credible evidence is in conflict on a material issue
of fact, the court considers and may give weight to the fact that the referee heard
and observed the witnesses and accepted one version of the facts rather than
another.

2. Rules of the Supreme Court: Attorneys at Law: Time. Under Neb. Ct. R. for
Adm. of Attys. 3 (see appendix A), 9, and 10 (rev. 1992), the Nebraska State
Bar Commission is empowered to continue investigations into an applicant’s
character and fitness between the time the applicant has taken the bar examination
and such time as the applicant has taken the oath of admission.

3. Attorneys at Law. Hostile, threatening, and disruptive conduct reflects on an
attorney’s honesty, trustworthiness, diligence, and reliability.

4. ___ . Itis not necessary that an applicant for admission to the Nebraska State Bar
Association have had an intent to deceive in order to be found to have lacked
candor in filling out an application.

5. ____ . False, misleading, or evasive answers to bar application questions may be
grounds for finding a lack of requisite character and fitness.

6. Rules of the Supreme Court: Attorneys at Law: Appeal and Error. The
reasons set forth in the written statement for appealing from a determination of
the Nebraska State Bar Commission filed under Neb. Ct. R. for Adm. of Attys.
15 (rev. 1992) serve the same function as assignments of error in a brief, namely,
to advise the Nebraska Supreme Court as the reviewing court of the issues to be
decided, in the sense that the court is informed of the legal bases upon which the
contentions to be considered are grounded.

7. __ :__ :____ . Reasons which are set forth in a written statement filed under
Neb. Ct. R. for Adm. of Attys. 15 (rev. 1992) for appealing a denial of admission
to the Nebraska State Bar Association, but which are not argued, will not be
considered.

Original action. Affirmed.

Robert B. Creager, of Anderson, Creager and Wittstruck,
P.C., for appellant.

Denzel R. Busick, of Luebs, Leininger, Smith, Busick &
Johnson, for appellee.
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WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
and CoNNoLLy, JJ.

PER CURIAM.

Pursuant to Neb. Ct. R. for Adm. of Attys. 15 (rev. 1992),
the applicant-appellant, Gary M. Lane, challenges the decision
of the respondent—appellee, the bar commission of the Nebraska
State Bar Association, to deny his application for readmission
to the Nebraska bar through membership in the association.

SCOPE OF REVIEW

In attorney discipline cases, we review recommendations de
novo on the record, reaching a conclusion independent of the
findings of the referee; provided, however, that where credible
evidence is in conflict on a material issue of fact, we consider
and may give weight to the fact that the referee heard and
observed the witnesses and accepted one version of the facts
rather than another. State ex rel. NSBA v. Woodard, ante p. 40,
541 N.W.2d 53 (1995); State ex rel. NSBA v. Ogborn, 248 Neb.
767, 539 N.W.2d 628 (1995). Under rule 15 we also so review
a determination of the bar commission.

FACTS

At various times Lane was admitted to the bars of Colorado,
Iowa, Nebraska, Texas, Virginia, and Washington, D.C. He
permitted the Nebraska membership obtained in 1978 to lapse,
and in 1994 when he again applied for admission to the
Nebraska bar, he no longer held membership in the Iowa bar.

Noting that Lane had failed to list in his application any
employment from October 1990 through October 1994, the
association’s admissions clerk, Jim L. Henshaw, wrote for an
explanation. Lane responded by letter that he was unemployed
during that period of time. However, in a later letter to the
association’s executive director, James Sajevic, Lane admitted
that he had been employed in temporary jobs during the
questioned period of time.

The commission then received information indicating that
Lane had exhibited threatening, confrontational, obnoxious, and
paranoid behavior. Henshaw wrote Lane requesting his
appearance before the commission. Lane appeared, and the
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commission thereafter advised him that it would continue its
background investigation, but that pending the results thereof,
he would be permitted to sit for the February 1995 bar
examination if he desired to do so. Lane took the examination
and was notified that he had passed and that the commission
was continuing its investigation.

After the investigation was concluded, the commission
advised Lane’s attorney by letter that it had concluded Lane
lacked the current character and fitness required for admission
to the Nebraska bar. The reasons for the denial of admission
were stated to be:

1. Evidence of hostile, threatening, and disruptive
interactions with individuals since . . . Lane has resided
in Nebraska.

2. Lack of candor in completing his application for
admission to the bar, including an incomplete disclosure of
past employment and an incomplete disclosure of previous
bar admissions.

Lane then wrote the commission requesting a hearing
pursuant to Neb. Ct. R. for Adm. of Attys. 10 (rev. 1992).
Lane’s attorney later requested that the commission furnish him
with a bill of particulars regarding the reasons for the denial of
admission. The commission wrote Lane’s attorney that the
reasons supporting its decision were:

1. Lack of candor in completing the application for
admission to the Bar.

A. The application was received on October 31, 1994.
Question 2 inquired as to whether he had ever applied for
admission to the Bar of any state or applied to take the Bar
examination of any state. If so, he was to state the date of
the application, the jurisdiction to which he applied, the
outcome of the application, and the dates of admission in
each jurisdiction. On January 27, 1995, he appeared at a
hearing before the Commission and disclosed for the first
time that he had been previously admitted in Nebraska and

Iowa.
B. In his Application received on October 31, 1994, he
was asked to respond to questions . . . 7 and 8 relating to

past employment. The response was to include temporary
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or part-time employment for the past 10 years. He did not
list any employment since October of 1990. A specific
inquiry was made of this matter by letter of November 22,
1994, from Jim L. Henshaw. He responded by letter of
November 23, 1994, that he had been unemployed from
October of 1990 to the date of his letter. It was not until
a letter dated April 11, 1995, to Mr. Sajevic that he
admitted to such temporary employment. No details were
given. Our investigation has found that he had been
employed for temporary employment in March and April,
1993, for Manpower and Apple One Employment.

C. In his Application received October 31, 1994,
Question 11 asked if any civil actions or judgments had
ever been filed against him. He indicated that such actions
or judgments were in existence. He did not attach NSBC
Form 3 to the Application. It was not until the hearing of
January 27, 1995, that this matter was explained.

2. Evidence of Hostile, threatening, and disruptive
interaction with individuals since he resided in Nebraska
which reflect upon his character and fitness to practice.

A. At the hearing on January 27, 1995, he discussed his
attempts to volunteer at the Creighton Legal Clinic.
Catherine Mahern, the Director of the Clinic, has
indicated that she and Connie Kearney had a meeting with
him to discuss his role in the Clinic. At this meeting in
September or October of 1994, it was reported that he was
hostile and threatening. The next day, Catherine Mahern
asked him to leave the Clinic and not return. He was again
threatening, hostile and rude.

B. On or about January 19, 1995, he was in attendance
at a BAR-BRI Review at Creighton University.
Apparently, he could not locate his keys and began
accusing other attendees of taking his keys. Kay Strong
was one of the individuals accused. He also accused Corby
Gary and threatened to fight him. He also indicated to Mr.
Gary that he would find out where he lived. As a result,
he was asked to not participate in the BAR-BRI Review.
An arrangement was made whereby he could review the
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tapes of the sessions by himself. Thomp Pattermann and
Laura Pattermann were also witnesses to other disruptive
behavior at the review sessions before he was asked to
leave. Robert J. Launbenthal, an active member of the
Nebraska and Iowa Bars, observed him making
inappropriate and demeaning statements to a security
guard at Creighton Law School during the early days of
the BAR-BRI Review.

C. Shortly after his dismissal from the BAR-BRI
Review, he spoke by telephone with Kay Coffey and Cindy
Lilleoien of NCLE by telephone [sic]. He was rude and
threatening to both of the NCLE employees. There
apparently had been a controversy regarding whether
audiotapes or videotapes would be supplied.

A hearing was then held by the commission, which Lane
attended with his attorney. Through his attorney, Lane was
permitted to cross—examine witnesses testifying before the
commission and to present his own witnesses and evidence, and
he himself testified. The commission found there was no
evidence to support the assertion that Lane had been rude or
threatening toward employees of the NCLE and that he had
substantially complied with question 11 on the application by
listing a civil judgment against him on his bankruptcy schedules
that had been provided to the commission. The commission also
found that although Lane failed to reveal his prior admissions to
the Nebraska and Iowa bars, as the application form requested,
the omission was not the result of an intent to deceive, but that
it did indicate a casual attitude about compliance with
instructions and the need to fully inform the commission. The
commission further found, however, that Lane had acted in a
threatening and intimidating manner while at the Creighton
University legal clinic and at the BAR-BRI review course. The
commission also found that Lane had intended to conceal the
history of his temporary employment in Colorado, denoting a
lack of candor in the application process.

REASONS FOR APPEAL
Rule 15 provides: “The notice of appeal shall be
accompanied by a written statement . . . setting forth the nature
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of the case, the reason for the appeal, and the facts and pertinent
authorities upon which the applicant relies.”

Lane asserts seven reasons for appealing which, restated and
summarized, claim that (1) the denial was untimely, (2) the
evidence does not support the denial, and (3) the procedure
employed in reaching the decision and reasons articulated for
the denial deprive Lane of the due process and equal protection
of the law guaranteed by the Constitutions of the United States
and of this state.

TIMELINESS

In averring that the commission’s decision was untimely,
Lane urges that it should have made its decision before
permitting him to sit for the bar examination and that once the
commission permitted him to take the examination, it was
precluded from holding subsequent hearings into his fitness and
character or passing on questions relating thereto.

Rule 10 provides in relevant part as follows:

Any applicant who has failed to pass the bar
examination or to be admitted on motion, or who has been
refused permission to take the examination, may, within 30
days after the mailing of the notice of failure, or refusal of
permission, or denial of admission on motion, request a
hearing before the bar commission.

Lane concludes therefrom that the only persons entitled to a
hearing are those who (1) failed the bar examination, (2) were
denied admission on motion, or (3) were refused permission to
sit for the examination. He implies that because applicants in his
position are not specifically referenced as being entitled to a
hearing, it is inappropriate for the commission to continue its
investigation into such an applicant’s character and fitness.
However, this contention fails to take into account Neb. Ct. R.
for Adm. of Attys. 3 (rev. 1992) (see appendix A), and Neb. Ct.
R. for Adm. of Attys. 9 (rev. 1992).

Rule 3 provides, in part: “A record manifesting a significant
deficiency in the honesty, trustworthiness, diligence, or
reliability of an applicant may constitute a basis for denial of
admission.” As an applicant is not admitted to the Nebraska bar
until such time as he or she has taken the oath of admission,
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Neb. Ct. R. for Adm. of Attys. 5E (rev. 1992), it follows that a
deficient record could constitute the basis of a denial of
admission any time until the oath of admission has been
administered, including the period of time after the bar
examination has been given.

Appendix A, as referenced in rule 3, further empowers the
commission to continue investigations into an applicant’s
character and fitness after the applicant has sat for the bar
examination. The appendix states:

The primary purposes of character and fitness screening
before admission to the bar of Nebraska are to assure the
protection of the public and to safeguard the justice
system. . . .

. . . The bar commission will administer character and
fitness screening. It will perform its duties in a manner
that assures the protection of the public by recommending
for admission only those who qualify.

. . . The revelation or discovery of any of the following
should be treated as cause for further inquiry before the
bar commission decides whether the applicant possesses
the character and fitness to practice law . . . .

See In re Application of Majorek, 244 Neb. 595, 508 N.W.2d
275 (1993). In order to fulfill its obligations to the public and
the justice system, the commission is allowed to continue
investigations of possible misconduct even after an applicant has
taken the bar examination.

Moreover, rule 9 provides that the commission is “to make
recommendations to the court with reference to applicants for

admission . . . .” Not only does the rule not place any time
restrictions on the performance of that duty, it goes on to
provide that the “commission . . . will, prior to the

examinations, examine the proofs of qualifications filed in
accordance with these rules and may make further investigation
as to the qualifications of any applicant as it deems expedient.”
The rules therefore specifically contemplate that further
investigation of an applicant may be necessary after the initial
investigation made prior to the examination being given.
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Were the situation otherwise, an applicant could commit with
impunity any number and variety of transgressions after taking
the bar examination, for both the commission and this court
would be powerless to deny admission to the bar. The first
reason for appealing is therefore without merit.

EVIDENCE

The second reason rests on Lane’s premise that the evidence
is deficient in two respects. First, according to Lane, it does not
support the conclusion that he was hostile, threatening, and
disruptive, and even if the evidence does so, the conduct is not
such as warrants denial of admission to the bar. Second, again
according to Lane, the evidence that he failed to disclose his
previous temporary employment does not support the
conclusion that he lacked candor, and if the evidence does so,
the conduct does not warrant denial of admission to the bar.

Hostile, Threatening, and Disruptive Conduct.

At the June 9, 1995, hearing, various witnesses testified to
events which occurred during September 1994 and January
through February 1995. Two of the events are worthy of
discussion.

The first concerns Lane’s involvement at the Creighton
University legal clinic. Catherine Mahern, an associate
professor of law at Creighton, as well as the director of the
clinic, and Connie Kearney, an adjunct professor at the clinic,
testified that Lane had come to the clinic in the spring or early
summer of 1994 and offered to volunteer after school started
again. On his first day, September 19, 1994, Lane accompanied
Kearney and two law students to a juvenile court hearing. Lane
asked to sit with the students at counsels’ table, but Kearney
told him that he should remain behind the bar. Lane responded
that he was a licensed attorney, that he was in good standing,
and that he wanted to sit with the students. Kearney again told
him that she wanted him to remain behind the bar, to which
Lane responded, “I’ll remember this.” Kearney testified that
she took this statement as a threat.

Mahern met with Kearney and Lane to discuss Lane’s role in
the clinic and to clear up any misunderstandings that might have
occurred at the hearing. During the meeting, Lane stated that
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Kearney was the type of woman who does not know how to deal
with men and is intimidated by them. He also admitted what he
had said to Kearney at the hearing and that he did not take it
back. He told Mahern that while he could work with students,
he would not work with women students. Finally, Lane stated
that “those people in Colorado” had gotten to Mahern, that
what they had told her was not true, that the record had been
expunged, and that they could not prove anything.

The next day, Mahern called Lane into her office and asked
him to leave the clinic. Lane became very irritated and said that
Kearney and a student were on the phones in the back room
talking to each other about him in whispered voices or in code.
When Mahern stated that he must have been mistaken, he said
in a loud voice, “[Dlon’t you accuse me of auditory
hallucinations, I’ve been accused of that before and it’s not
true.” On his way out, Lane passed by Kearney’s desk and
asked that she keep him out of her phone conversations from
now on.

Lane testified that he did not intend to threaten Kearney at
the juvenile court hearing; he had made the statement to her
because he felt she was being deliberately discourteous to him
as a lawyer from a neighboring jurisdiction. He also stated that
he did not tell Mahern that he would not work with the female
students, but, rather, that he would let them approach him if
they wanted help and that he would just work with the male
students “who apparently didn’t find [Lane] very intimidating.”

The second event occurred during the BAR-BRI review
course at Creighton University law school. During one of the
review sessions, Lane left approximately 10 minutes early. After
the review session ended, Lane returned and demanded to know
who had stolen his keys. Lane used strong and profane language
in accusing the students in attendance of stealing his keys. After
the students had left the room, Lane said to one of the students,
Corby Gary, “[W]e can take this outside and settle this.” Lane
went on to say to Gary, “I’ll find out where you live.” Gary
testified that the latter statement caused him concern for himself
and his wife.

Other events which were mentioned by witnesses at the
hearing included intimidating and rude conduct directed at a
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security guard and a custodian at Creighton and abrasive
behavior during the BAR-BRI review sessions.

In addition, there are other events alluded to in the evidence
which cause some concern, especially his interactions with
women. His employment history at AppleOne Colorado, Inc.,
indicates that he had “outbursts in lobby while filling out
application,” that he was very rude to female employees, and
that he walked off one job, allegedly telling a supervisor to have
all of his employees see a psychiatrist. Lane testified that he did
not quit that shift early, but, rather, was asked to leave because
he was “having another one of these disagreements with another
one of these women who didn’t apparently like me or my
demeanor.” Lane acknowledged that his being accused of
behaving in an intimidating manner toward women is “part of a
recurring problem that I’ve experienced,” and that more women
tend to find him intimidating than men.

Lane was also discourteous in his answers to various
questions put to him by commission members at the hearing:

Q. Well, it was a stormy night that night, is that
correct?

A. No, it was not. We’re going to talk about the
weather now[?]

Q. Aren’t you glad you didn’t go outside with him?
A. I think that’s kind of a silly question.

Q. What’s the title of the one that was published?
A . I don’t see what relevance this has . . . .
Q. Were [the keys] lost?

A. I don’t understand why this is so important.
Moreover, his correspondence with the commission during the
investigation process evidences a sarcastic and cavalier attitude
toward it and its responsibilities. One letter to Harold L. Rock,
the chairperson of the commission, contains the following:

I am sure you are cognizant of the ethical obligation
attorneys have to be courteous to one another. Mr.
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Henshaw clearly disregards this obligation. If Mr.
Henshaw does not have an undisclosed agenda perhaps he
should be questioned concerning his unnecessary sarcasm.
Perhaps my unemployment is not so difficult to understand
after all, if this is the attitude of persons in positions of
authority.

Another letter to the commission chairperson reads:

I do not think slanderous innuendoes constitute sufficient
grounds to deny me a license to practice law in the State
of Nebraska. I recognize that you may have a qualified
privilege during this process. . . . I note your sarcastic use
of the phrase “working with dispatch” in your letter. If the
Commission had worked with dispatch on my application,
the investigation would have been completed by now. . . .

. . . Apparently, my failure to fail has again found your
side “delaying the game”. I use the words “your side”
because this process has taken on the characteristics of a
football match, not an administrative inquiry. Are you
hoping that only if you delay long enough, something
negative will happen to disqualify me for admission?

. . . My economic burden of your continued refusal to
find me fit to practice in the face of overwhelming
favorable evidence pales in comparison to the shabbiness
of your effort to impune [sic] my professional integrity.

Also of concern is his belief in various conspiracies being
aligned against him. In his interview in January 1995, Lane
asserted that because as an attorney he had taken on powerful
interests in Texas and because Colorado is dominated by Texas
investors, Texas businessmen, and Texas finance, there was an
effort on the part of various people in Colorado to politically
harass him. Lane stated that the reason a judge in Colorado
Springs filed an ethics complaint against him was out of
political animosity because “she’s a conservative judge in a
conservative county.”

He also attributed the three other ethics complaints filed
against him in Colorado to political harassment. According to
Lane, clerks, judges, and attorneys were upset that he came to
Colorado Springs to set up a law practice because his reputation
in Texas had preceded him.
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Lane also implies that the commission was politically
motivated in its investigation of his character and fitness. This
assertion had been made earlier in a letter from Lane to the
commission, in which he objected to the “inquisitorial approach
to [his] Bar admission that [he] believe[s] to be motivated by
personal or political animosity.” Furthermore, Lane is under
the impression that all of the people who were in the BAR-BRI
course were against him, allegedly because of racial animosity
they felt toward him (Lane testified that he is part Hispanic, part
Italian, and part “Anglo Irish™), and because they may have
heard of his reputation.

While any one of the events described above, viewed in
isolation, could perhaps be attributed to the pressures of taking
the bar examination or perhaps a misunderstanding, taken
together these incidents show that Lane is prone to turbulence,
intemperance, and irresponsibility, characteristics which are not
acceptable in one who would be a counselor and advocate in the
legal system.

Accordingly, our de novo review of the record leads us to
independently conclude that Lane has exhibited a pattern of
acting in a hostile, threatening, and disruptive manner.

Having so determined, we turn our attention to Lane’s claim
that even so, the behavior does not constitute sufficient relevant
conduct to deny admission under the provisions of rule 3.

Rule 3 provides, in part, as follows:

An attorney should be one whose record of conduct
justifies the trust of clients, adversaries, courts, and others
with respect to the professional duties owed to them. A
record manifesting a significant deficiency in the honesty,
trustworthiness, diligence, or reliability of an applicant
may constitute a basis for denial of admission.
Apparently, Lane is arguing that abusive, disruptive, hostile,
intemperate, intimidating, irresponsible, threatening, or
turbulent conduct does not reflect on his “honesty,
trustworthiness, diligence, or reliability.” He is wrong.

Appendix A to rule 3 explains that “[a]n attorney should be
one whose record of conduct justifies the trust of clients,
adversaries, courts, and others with respect to the professional
duties owed to them.” A record of conduct which shows a
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history of abusive, disruptive, hostile, intemperate, intimidating,
irresponsible, threatening, or turbulent behavior is not the type
of record which justifies the trust of others with respect to the
professional duties owed them. Our Code of Professional
Responsibility speaks directly to this issue. Canon 7, EC 7-10,
provides that a lawyer is obligated to treat with consideration all
persons involved in the legal process, and Canon 7, EC 7-37,
provides that although ill feelings may exist between clients in
an adversary proceeding,
such ill feeling should not influence a lawyer in his or her
conduct, attitude, and demeanor toward opposing lawyers.
A lawyer should not make unfair or derogatory personal
reference to opposing counsel. Haranguing and offensive
tactics by lawyers interfere with the orderly administration
of justice and have no proper place in our legal system.
The requisite restraint in dealing with others is obligatory
conduct for attorneys because “[tlhe efficient and orderly
administration of justice cannot be successfully carried on if we
allow attorneys to engage in unwarranted attacks on the court
[or] opposing counsel . . . . Such tactics seriously lower the
public respect for . . . the Bar.” Application of Feingold, 296
A.2d 492, 500 (Me. 1972). It necessarily follows that “[a]n
attorney who exhibits [a] lack of civility, good manners and
common courtesy . . . tarnishes the . . . image of . . . the bar
... .7 In re McAlevy, 69 N.J. 349, 352, 354 A.2d 289, 291
(1976).

In addition, appendix A declares, in part, that “{t]he public
interest requires that the public be secure in its expectation that
those who are admitted to the bar are worthy of the trust and
confidence clients may reasonably place in their attorneys.”
When members of the public engage attorneys, they expect that
those attorneys will conduct themselves in a professional and
businesslike manner. Attorneys who routinely exhibit abusive,
disruptive, hostile, intemperate, intimidating, irresponsible,
threatening, or turbulent behavior toward others involved in the
legal system are not worthy of such trust and confidence. What
cannot be permitted in attorneys cannot be tolerated in those
applying for admission as attorneys. In re Martin-Trigona, 55
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I11. 2d 301, 302 N.E.2d 68 (1973), cert. denied 417 U.S. 909,
94 S. Ct. 2605, 41 L. Ed. 2d 212 (1974).

Moreover, the qualities listed in the rule are merely
illustrative; “[t]he fact is that in reviewing an application for
admission to the bar, the decision as to an applicant’s good
moral character must be made on an ad hoc basis.” In re
Application of Majorek, 244 Neb. 595, 606, 508 N.W.2d 275,
282 (1993). We therefore join other courts in holding that
abusive, disruptive, hostile, intemperate, intimidating,
irresponsible, threatening, or turbulent behavior is a proper
basis for the denial of admission to the bar. See, Board of
Overseers of the Bar v. Campbell, 663 A.2d 11 (Me. 1995); In
re Alexander, 807 S.W.2d 70 (Mo. 1991), cert. denied 502 U.S.
885, 112 S. Ct. 241, 116 L. Ed. 2d 196; Martter of Ronwin, 139
Ariz. 576, 680 P.2d 107 (1983).

Even if we assume, arguendo, that Lane believes he is the
victim of a conspiracy which encompasses various interests in
Texas, various people in Colorado, and the commission itself,
the sincerity of his belief in this supposed wide-ranging
conspiracy against him cannot overcome the requirements for
the practice of law. Belief unrelated to reason is a hallmark of
fanaticism, zealotry, or paranoia rather than reasoned advocacy.
The practice of law requires the ability to discriminate between
fact and faith, evidence and imagination, reality and
hallucination. Matter of Ronwin, supra. While an applicant for
admission to the bar is entitled to argue vigorously that the
commission erred in its findings and recommendation, and this
court would take seriously any substantiation of the existence of
bias or misconduct on the part of the commission, a much
stronger showing is needed than demonstrated by this record to
warrant a conclusion that the commission had acted out of some
type of political or personal animus. See In re Demos, 579 A.2d
668 (D.C. App. 1990).

Verbal abuse, unfounded accusations, and the like have no
place in legal proceedings. While occasional lapses in decorum
can be overlooked, Lane’s transgressions exceed occasional
incivility, anger, or loss of control. On this record, they form a
pattern and a way of life which appear to be Lane’s normal
reaction to opposition and disappointment.
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We agree with and adopt the observations in Matter of
Ronwin, 139 Ariz. at 583-84, 680 P.2d at 114-15:
Care with words and respect for courts and one’s
adversaries is a necessity, not because lawyers and judges
are without fault, but because trial by combat long ago
proved unsatisfactory.

The profession’s insistence that counsel show restraint,
self-discipline and a sense of reality in dealing with
courts, other counsel, witnesses and adversaries is more
than insistence on good manners. It is based on the
knowledge that civilized, rational behavior is essential if
the judicial system is to perform its function. Absent this,
any judicial proceeding is likely to degenerate into verbal
free-for-all and some, no doubt, into physical combat. .
. . [H]abitual unreasonable reaction to adverse rulings . .
. is conduct of a type not to be permitted of a lawyer when
acting as a lawyer. What cannot be permitted in lawyers,
cannot be tolerated in those applying for admission as
lawyers.

Our de novo review leads us to independently conclude,
contrary to Lane’s contention, that his egregious pattern of
abusive, disruptive, hostile, intemperate, intimidating,
irresponsible, threatening, or turbulent conduct is sufficient
relevant conduct to deny him admission to the bar.

Lack of Candor.

Question 7 of the application read: “List every job you have
held for the ten year period immediately prior to the date of this
application or since the age of 18, beginning with your present
employment, if any. Please include self-employment,
clerkships, internships, temporary or part-time employment and
military service.” Lane explained that he had failed to list the
Colorado temporary employment because he held simple
common labor jobs, and he may have either misread the
question or forgotten about the jobs. We agree with the
commission’s determination that such an explanation is not
credible. The correspondence between Lane and Henshaw set
out earlier establishes not only that Lane failed to list the
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employment, but that he originally denied having had any
employment during the period in question.

In addition, not only did Lane fail to list his former
membership in the Iowa bar, but he failed to reveal that he had
previously been a member of the bar of this state, the very state
whose bar he was again seeking to join. That piece of
information was certainly one of the more important and
relevant items he could have provided the commission. His
explanation that he simply forgot to list it, or that he had run
out of space, or that he did not think it was relevant or material,
we find to be incredible, despite the somewhat contrary finding
of the commission.

Contrary to the commission’s implication, we have never
held that in order to be found to have lacked candor in filling
out an application, an applicant must have had an intent to
deceive. On the contrary, in In re Application of Majorek, 244
Neb. 595, 604, 508 N.W.2d 275, 281 (1993), we observed that
“false, misleading, or evasive answers to bar application
questions may be grounds for a finding of lack of requisite
character and fitness.” While an intent to deceive will reflect on
whether such answers are false, misleading, or evasive, and
would properly be considered by the commission, an applicant
who recklessly fills out an application, as the consequence of
which the application contains false answers, is just as culpable
of lacking candor in the application process as is the applicant
who intends to deceive the commission.

Accordingly, our de novo review of the record leads us to
independently find that Lane lacked candor in filling out the
application at issue. Moreover, contrary to Lane’s contention,
we independently find such conduct reflects on Lane’s honesty,
trustworthiness, diligence, -and reliability, and thus provides an
additional reason to deny him admission to the bar of this state.

DUE PROCESS AND EQUAL PROTECTION
While Lane listed due process and equal protection violations
among his reasons for appealing, he did not delineate the
facts and pertinent authorities upon which he relied in making
these claims. We have often held that errors assigned but not
argued in a brief will not be considered by this court.
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Anderson/Couvillon v. Nebraska Dept. of Soc. Servs., 248 Neb.
651, 538 N.W.2d 732 (1995); Jirkovsky v. Jirkovsky, 247 Neb.
141, 525 N.W.2d 615 (1995); Records v. Christensen, 246 Neb.
912, 524 N.W.2d 757 (1994). The reasons for appealing
assigned in the written statement filed under rule 15 serve the
same function as assignments of error in a brief, namely, to
advise the reviewing court of the issues to be decided, in the
sense that the reviewing court is informed of the legal bases
upon which the contention to be considered is grounded. See,
Coyle v. Janssen, 212 Neb. 785, 326 N.W.2d 44 (1982); Cook
v. Lowe, 180 Neb. 39, 141 N.W.2d 430 (1966). Accordingly,
just as errors assigned but not argued in a brief will not be
considered, so, too, reasons for appealing which are assigned in
a written statement filed under rule 15 but which are not argued
will not be considered.

Consequently, under the law of this state, Lane’s
constitutional claims are procedurally barred. Indeed, Lane
rejected an opportunity to file a brief in addition to the rule 15
written statement, in which brief he could have provided
additional argument for his appeal reasons, had he elected to so
do.

CONCLUSION
For the foregoing reasons, we affirm the commission’s
decision to deny Lane’s application to be readmitted to the bar
of this state through membership in the Nebraska State Bar
Association.
AFFIRMED.
GERRARD, J., not participating.

WRIGHT, J., dissenting.

The various incidents described by the majority suggest that
Lane is at times obnoxious, has a temper, and can be difficult
to work with and that these qualities appear to be amplified
around women. With this, I cannot quibble. Until today,
however, being obnoxious, having a quick temper, and being
hard to get along with were not grounds for the extreme
sanction of denial of admission to the Nebraska bar. The
majority reaches far beyond the current rules governing
admission to the Nebraska bar; therefore, I respectfully dissent.



516 249 NEBRASKA REPORTS

The majority cites two grounds for excluding Lane: (1)
Lane’s disruptive, threatening, and hostile behavior and (2)
Lane’s lack of candor.

After reviewing the factual basis for its first allegation against
Lane, the majority concludes that “these incidents show that
Lane is prone to turbulence, intemperance, and irresponsibility,
characteristics which are not acceptable in one who would be a
counselor and advocate in the legal system.” While I do not
approve of such characteristics, there are no bar admission rules
for excluding an applicant on such grounds.

The majority states that it has found authority to exclude
turbulent or intemperate people such as Lane in Neb. Ct. R. for
Adm. of Attys. 3 (rev. 1992). The pertinent portion of rule 3
provides:

An attorney should be one whose record of conduct
justifies the trust of clients, adversaries, courts, and others
with respect to the professional duties owed to them. A
record manifesting a significant deficiency in the honesty,
trustworthiness, diligence, or reliability of an applicant
may constitute a basis for denial of admission.

Lane’s behavior does not meet this definition. Rule 3
provides authority for the bar to deny admission for behavior
which manifests “a significant deficiency in the honesty,
trustworthiness, diligence, or reliability” of an applicant.
Obnoxious and rude behavior by definition simply do not reflect
on one’s character for honesty, trustworthiness, diligence, or
reliability—let alone demonstrate a “significant deficiency” in
these traits, as required by rule 3.

Dishonesty and incivility are two vastly different behavioral
traits. Rule 3 reaches the former, but simply does not reach the
latter. Nothing in the record suggests that Lane has manifested
dishonesty toward clients, adversaries, courts, or others with
respect to the professional duties owed to them. Rule 3 is not a
catchall exclusionary rule reaching all sorts of personality
defects in applicants.

The majorlty explams that we must preclude Lane from
membership in the bar in order to protect the public. However,
Lane has practiced law in a number of states since being
admitted to practice in 1977. Whatever interpersonal problems
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Lane may have, they apparently have not led to injury to his
clients.

Lane is accused of lacking candor based on two omissions on
his bar application. First, Lane failed to report approximately
60 to 100 hours of temporary employment during a 5-week
period in 1993. At the commission hearing, Lane could not
recall exactly why he left the temporary employment off his
application. He thought that he may have either misread the
question or forgotten about the jobs. Lane speculated that given
that the jobs were short-lived, trivial positions, he may have
thought that it was not important to mention them or that he
may have been embarrassed to do so. The majority does not
find this explanation credible.

Second, Lane failed to report that he was formerly a member
of the Iowa and Nebraska bars. Lane noted that there were only
three lines available on the application for listing past or current
bar memberships. Lane speculated that once he filled in those
three lines—with information about his other bar
memberships—he intended to attach an extra sheet listing these
memberships, but forgot to do so prior to sending in his
application.

Whatever the case, an allegation of lack of candor is only
probative of one’s character for honesty if there is evidence of
some intent to deceive, or at least purposeful evasiveness. The-
record does not show any such intent or even any motive for
Lane to deceive the commission. The record shows no
disciplinary sanctions against Lane in the omitted states, nor
any evidence of malpractice. Lane apparently just filled out his
application carelessly.

Nevertheless, the majority concludes that an applicant who
“recklessly” fills out an application—and as a result the
application contains false answers—is just as culpable of lacking
candor in the application process as an applicant who intends to
deceive the commission. Consequently, the majority finds that
Lane lacked candor in filling out the application and that such
conduct reflects on his honesty, trustworthiness, diligence, and
reliability. The majority cites this as an additional reason to
deny him admission to the bar.
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However, the determination of whether someone is dishonest
is a judgment about that person’s state of mind and about his or
her intentions. If the goal of the “lack of candor” standard is to
ensure that potential attorneys are not dishonest, then a rule
which holds that lack of candor can be established without
showing any culpable state of mind is a rule that does not
advance its own purpose.

Moreover, such a rule completely ignores the “use of
information” instructions that we have issued to the
commission. Appendix A to the rules for admission of attorneys
states: “In making this determination [of whether the present
character and fitness of an applicant qualify the applicant for
admission], the following factors should be considered in
assigning weight and significance to prior conduct: . . . 10. the
materiality of any omissions or misrepresentations.” The
majority’s approach to application omissions ignores factor No.
10. Likewise, we have held that an omission can be material to
a consideration of honesty if the omission also demonstrates an
intent to deceive, give false answers, or be evasive. See In re
Application of Majorek, 244 Neb. 595, 508 N.W.2d 275 (1993).
Lane’s omissions do not establish that he intended to deceive
the commission or that he is dishonest.

Under the current rules for admission to the Nebraska bar, I
do not believe that Lane can be denied admission.

ConnNoLLy, J., joins in this dissent.

RICHARD E. PERRINE, APPELLANT, V. STATE OF NEBRASKA,
DEPARTMENT OF MOTOR VEHICLES, APPELLEE.
544 N.W.2d 364

Filed March 8, 1996. No. S-94-120.

1. Rules of the Supreme Court: Appeal and Error. While Neb. Rev. Stat.
§ 25-1919 (Cum. Supp. 1994) and Neb. Ct. R. of Prac. 9D(1)d (rev. 1992)
provide that consideration of the cause on appeal is limited to errors assigned and
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discussed by the parties, that same statute and rule permit this court to note any
plain error not assigned.

2. Appeal and Error: Words and Phrases. Plain error exists where there is an
error, plainly evident from the record but not complained of at trial, which
prejudicially affects a substantial right of a litigant and is of such a nature that to
leave it uncorrected would cause a miscarriage of justice or result in damage to
the integrity, reputation, and fairness of the judicial process.

3. Motor Vehicles: Blood, Breath, and Urine Tests: Police Officers and Sheriffs.
Upon requesting a motorist to submit to a chemical test, an officer must advise
that motorist of the consequences both of refusing to submit to the test and of
submitting to and failing the test.

4. Motor Vehicles: Licenses and Permits: Revocation. In enacting and amending
the administrative license revocation statutes, the Legislature made the advisement
of consequences mandatory.

Appeal from the District Court for Platte County: JouN C.
WHITEHEAD, Judge. Reversed and remanded with directions.

Clark J. Grant, of Grant, Rogers, Maul & Grant, for
appellant.

Don Stenberg, Attorney General, and Amy Hollenbeck for
appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConNoLLY, and GERRARD, JJ.

PER CURIAM.

Richard E. Perrine’s motor vehicle operator’s license was
revoked for a period of 1 year by the director of the Department
of Motor Vehicles (DMV) following an administrative hearing
authorized by the administrative license revocation statutes. See
Neb. Rev. Stat. §§ 60-6,196 through 60-6,208 (Reissue 1993).
(As of January 1, 1994, the Nebraska Rules of the Road,
formerly chapter 39, article 6, of the Nebraska Revised Statutes,
were renumbered. They are now codified at Neb. Rev. Stat.
§ 60-601 et seq. (Reissue 1993, Cum. Supp. 1994 & Supp.
1995). For clarity, we use the new numbering scheme.) Perrine
filed a petition for review of administrative license revocation in
the district court for Platte County. The director’s decision was
affirmed by the district court. Perrine then appealed to the
Nebraska Court of Appeals, and we, on our own motion,
removed the matter to this court under our authority to regulate
the caseloads of the Court of Appeals and this court.
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We now reverse and vacate the order of the director of the
DMV which had revoked Perrine’s operator’s license, because
Perrine was not fully advised of the consequences of refusing to
take the chemical breath test as required by § 60-6,197(10).
See, Biddlecome v. Conrad, ante p. 282, 543 N.W.2d 170
(1996); Smith v. State, 248 Neb. 360, 535 N.W.2d 694 (1995).

FACTUAL BACKGROUND

On April 22, 1993, Officer Mark Harreus of the Columbus
Police Department arrested Perrine for driving while under the
influence of alcohol and transported him to the Columbus police
station. Perrine initially agreed to submit to a chemical test of
his breath, and prior to administering the breath test, the
arresting officer read an administrative license revocation
advisement form to him as required by § 60-6,197(10). Perrine
was cited for refusal to submit to a chemical breath test as a
result of his failing to provide an adequate breath sample, and
the police officer gave him notice of the proposed revocation of
his operator’s license on that same date. Perrine requested an
administrative hearing to contest the revocation, and an
administrative hearing was held on May 11, 1993.

The crux of Perrine’s complaint at his administrative hearing,
and later to the district court, was that he had a physical
disability which prevented him from blowing hard enough to
register an adequate breath sample on the Intoxilyzer Model
4011AS machine. Perrine testified that he had a 20-year history
of problems with his lungs, and he produced a one-page
emergency room record, dated March 14, 1993, from
Columbus Community Hospital with a diagnosis of “sinusitis[,]
bronchitis and/or and pneumonitis.” Perrine also asked to take
a blood test after he twice failed to provide an adequate breath
sample at the police station.

Officer Carl Campbell, Jr., of the Columbus Police
Department testified that Perrine initially agreed to submit to a
chemical test of his breath even though he complained of some
unspecified lung problem. On Perrine’s first two attempts, he
gave breath samples insufficient to allow the Intoxilyzer Model
4011AS machine to print a test record card. Perrine was offered
a third opportunity to submit a sufficient breath sample, but he
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refused to try again. Officer Campbell testified that he was
actually holding the machine’s mouthpiece in his hand on
Perrine’s second attempt, and he could feel that there was
breath coming from around Perrine’s mouth outside of the
mouthpiece. It was Officer Campbell’s opinion that not all of
Perrine’s breath was being directed into the mouthpiece. After
Perrine declined to provide a third breath sample, Officer
Campbell tested the Intoxilyzer Model 4011AS machine using
his own breath, whereupon the machine printed a complete test
record card with the correct result.

Based on this evidence, the director of the DMV revoked
Perrine’s operator’s license, and the district court affirmed the
director’s decision.

ASSIGNMENTS OF ERROR
Perrine asserts that the district court erred in (1) determining
that he presented insufficient evidence to support his claim of
physical inability to perform a chemical breath test and (2)
determining that an inability to perform a breath test requires
corroboration by medical evidence.

ANALYSIS

As we similarly held in Biddlecome v. Conrad, ante p. 282,
543 N.W.2d 170 (1996), it is not necessary to address Perrine’s
assignments of error, because the advisory form read to Perrine
prior to the attempted testing did not fully advise Perrine of the
consequences of refusing to submit to a chemical breath test or
of failing the breath test. See Smith v. State, 248 Neb. 360, 535
N.W.2d 694 (1995). That Perrine did not raise this error below
is of no matter. While Neb. Rev. Stat. § 25-1919 (Cum. Supp.
1994) and Neb. Ct. R. of Prac. 9D(1)d (rev. 1992) provide that
consideration of the cause on appeal is limited to errors
assigned and discussed by the parties, that same statute and rule
permit this court to note any plain error not assigned.
Biddlecome v. Conrad, supra. _

Plain error exists where there is an error, plainly
evident from the record but not complained of at trial,
which prejudicially affects a-substantial right of a litigant
and is of such a nature that to leave it uncorrected would
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cause a miscarriage of justice or result in damage to the

integrity, reputation, and fairness of the judicial process.
In re Estate of Morse, 248 Neb. 896, 897, 540 N.W.2d 131,
132 (1995). In the present case, the inadequacy of the license
revocation advisory form constitutes such an error under our
holdings in Smith v. State, supra, and Biddlecome v. Conrad,
supra.

In Smith, we upheld an order vacating an administrative
license revocation due to an advisory form’s nonconformance
with § 60-6,197(10), which mandates that upon requesting a
motorist to submit to a chemical test, an officer must advise that
motorist of the consequences both of refusing to submit to the
test and of submitting to and failing the test. The police officer
in Smith had advised the motorist of some but not all of these
consequences. The advisory form used in this case is identical
to the one used in Smith and Biddlecome, in which cases this
court held such advisement was deficient because it, among
other things, failed to inform the arrested party of (1) the
evidentiary consequences of the chemical test; (2) the license
reinstatement fee; (3) whether criminal penalties attached to the
first, second, third, and fourth commissions of refusal to submit
to the chemical test, or rather to the first, second, third, and
fourth commissions of driving while under the influence of
alcohol; (4) other charges, including felony charges, which can
result from a test disclosing an illegal concentration of alcohol;
and (5) the restrictions on a motorist’s ability to obtain
employment driving privileges contained in § 60-6,206(2). Like
the advisory form we found defective in Smith and Biddlecome,
the form read to Perrine included such a limited recitation of
consequences as to be “not only inadequate but misleading.”
Smith, 248 Neb. at 367, 535 N.W.2d at 698. Accord
Biddlecome v. Conrad, supra.

In enacting and amending the administrative license
revocation statutes, the Legislature made the advisement of
consequences mandatory. Since the advisory form in this case
fails to conform to that mandate, the director had no authority
to revoke Perrine’s license. See Biddlecome v. Conrad, supra.
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CONCLUSION

Accordingly, we reverse the judgment of the district court and
remand this cause to the district court with directions to vacate
the order of the director of the DMV which had revoked
Perrine’s operator’s license.

REVERSED AND REMANDED WITH DIRECTIONS.

ConNoLLY, J., dissenting.

I dissent for the reasons stated in my dissent in Smith v. State,
248 Neb. 360, 535 N.W.2d 694 (1995).

WRIGHT and GERRARD, JJ., join in this dissent.

CoLDWELL BANKER TowN & COUNTRY REALTY OF HASTINGS,
INC., APPELLANT, v. B. CHARLES JOHNSON AND BETTY J.
JOHNSON, HUSBAND AND WIFE, APPELLEES.

544 N.W.2d 360

Filed March 8, 1996. No. $-94-272.

1. Judgments: Appeal and Error. In a bench trial of a law action, the trial court’s
factual findings have the effect of a verdict and will not be set aside on appeal
unless they are clearly wrong.

2. Brokers: Real Estate: Contracts: Sales. Where a real estate broker, while the
brokerage contract is in full force and effect, obtains a purchaser for real estate
and no sale is made during the existence of the agreement but sale is made
thereafter by the owner to the person produced by the agent, on substantially the
terms that had been offered through the agent’s efforts, the broker is entitled to a
commission for making the sale.

3. : :__:__ . Ordinarily a real estate broker, who for a commission
undertakes to sell land on certain terms and within a specified period, is not
entitled to compensation for his or her services unless he or she produces a
purchaser within the time limited who is ready, able, and willing to buy upon the
terms prescribed.

4, ;i :__ . Where a real estate broker obtains a purchaser for real
estate and no sale is made during the.existence of the agreement but sale is
thereafter made by the owner to the person produced by the agent but not on
substantially the terms that had been offered through the agent’s efforts, the
broker is not entitled to a commission for making the sale.
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Appeal from the District Court for Adams County: BERNARD
SPRAGUE, Judge. Affirmed.

Gene C. Foote II for appellant.

David B. Downing, of Downing, Alexander & Wood, for
appellees.

WHiTE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConnNoLLy, and GERRARD, JJ.

CAPORALE, J.

In this breach of contract action the plaintiff-appellant,
Coldwell Banker Town & Country Realty of Hastings, Inc.,
seeks damages resulting from the failure of the
defendants-appellees, B. Charles Johnson and Betty J. Johnson,
husband and wife, to pay a commission allegedly owed under
an agreement entered into by and between the parties. Following
a bench trial, the district court dismissed Coldwell Banker’s
petition. Coldwell Banker then appealed to the Nebraska Court
of Appeals, asserting that the district court erred in ruling as it
did. In order to regulate the caseloads of the two courts, we, on
our own motion, moved the appeal to our docket. We now
affirm the judgment of the district court.

In a bench trial of a law action, the trial court’s factual
findings have the effect of a verdict and will not be set aside on
appeal unless they are clearly wrong. McCook Nat. Bank v.
Bennert, 248 Neb. 567, 537 N.W.2d 353 (1995); Lincoln
Lumber Co. v. Fowler, 248 Neb. 221, 533 N.W.2d 898 (1995);
First Westside Bank v. For-Med, Inc., 247 Neb. 641, 529
N.W.2d 66 (1995).

Following the filing of a lis pendens by the Federal Land
Bank, the Johnsons signed an agreement listing their improved
farmland for sale by Coldwell Banker. This listing agreement
provided for a sale price of $450,000 or other terms acceptable
to the Johnsons, and the Johnsons agreed to pay Coldwell
Banker a cash fee of 5 percent of the gross sale price if, before
March 31, 1987, a sale was made or a purchaser was found who
was ready, willing, and able to purchase the property.

Coldwell Banker sold part of the property to third parties for
$90,000 and was paid a commission of $4,500. A nephew of
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the Johnsons then contacted Coldwell Banker and informed it
that he had relatives in California, Stephen and Joan Tolliver,
who were interested in acquiring the remaining Johnson
property. Coldwell Banker and the nephew proposed that the
Tollivers trade unimproved Nebraska property Joan Tolliver had
inherited for the remaining Johnson property. On January 30,
1987, the Tollivers executed an offer to purchase the remaining
Johnson property. However, the Johnsons did not execute the
offer which had been prepared for their purchase of the Tolliver
property.

As of March 31, 1987, no agreement for the trade had been
reached. One of the many problems in executing such an
agreement was that the Federal Land Bank held a $450,000
mortgage and was unwilling to consent to the exchange unless
the Tollivers paid an additional sum of approximately $51,000.
The Tollivers were, as of the expiration date of the listing
agreement, unwilling to do this.

On April 3, 1987, the Tollivers, without the participation of
Coldwell Banker, entered into negotiations with the Johnsons’
attorney for the purchase of the remaining Johnson property. As
a result, purchase agreements were executed calling for an
exchange of the two properties whereunder the Tollivers would
acquire the remaining Johnson property and the Johnsons would
acquire the Tolliver property. The Tollivers agreed to pay an
additional sum of $25,000, and the Johnsons were to take out a
new loan from the Federal Land Bank in the amount of
$37,000. The additional consideration, the new loan, the net
sale proceeds of the portion of the Johnson land sold previously,
and the value of the Tollivers’ property totaled $450,000.

The exchange agreements were subject to a number of
contingencies remaining to be resolved. First, the Federal Land
Bank needed to release the mortgage it held on the Johnson
property and to approve the $37,000 loan to the Johnsons. In
addition, the Federal Land Bank needed to freeze the balance
due on the mortgage without additional interest.

Second, other agreements had to be reached with the
Tollivers concerning the crop proceeds from the two properties.
The negotiations regarding rights to the 1987 crops were
complicated by the fact that the Federal Land Bank could not
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accept certain federal program payments because it had
exhausted the limit of such amounts it could receive.

Third, the Tollivers were unwilling to complete the exchange
unless arrangements were made to convert certain
grain-handling equipment on the remaining Johnson property to
a storage facility and to lease the facility to a commercial
elevator.

Fourth, in order for the Tollivers to be in a position to pay
the additional $25,000, they had to borrow money by increasing
their loan from The Equitable Life Assurance Society of the
United States, which held a first mortgage on their property.
This required a complete requalification of the loan and a
release of Equitable’s mortgage on the property.

These contingencies were all ultimately met, and the closing
took place on October 19, 1987.

Coldwell Banker first argues that it is entitled to a
commission based on the sale of the remaining Johnson
property because it continued working for them notwithstanding
the expiration of the listing agreement, if not actively, then
through the Johnsons’ attorney, “who had more or less assumed
the shoes of [Coldwell Banker] in negotiating the final
agreement with the Federal Land Bank.” Brief for appellant at
1.

But the Johnsons’ attorney testified that he was never hired
nor paid by Coldwell Banker. It would indeed be a strange result
if an attorney, while negotiating a transaction on behalf of a
client, suddenly found himself or herself to be the agent of some
third party. Little wonder, therefore, that Coldwell Banker cites
no authority for such a proposition.

But Coldwell Banker also claims that it is entitled to a
commission because

[wlhere a real estate broker, while his brokerage
contract is in full force and effect, obtains a purchaser for
real estate and no sale is made during the existence of the
agreement but sale is made thereafter by the owner to the
person produced by the agent, on substantially the terms
that had been offered through the agent’s efforts, the
broker is entitled to a commission for making the sale.
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Byron Reed Co., Inc. v. Majers Market Research Co., Inc., 201
Neb. 67, 71-72, 266 N.W.2d 213, 215 (1978). See Marathon
Realty Corp. v. Gavin, 224 Neb. 458, 398 N.W.2d 689 (1987).
The real issue, therefore, is whether the eventual sale of the
Johnson property to the Tollivers was on substantially the same
terms offered through Coldwell Banker’s efforts.

The January 30, 1987, offer of the Tollivers was for them to
purchase the Johnson property for $365,000: $5,000 as a
downpayment and $360,000 cash upon closing.
Contemporaneously with that offer to purchase, the Tollivers
offered to sell their property to the Johnsons for $365,000: $1
down and $364,999 cash upon closing. These are obviously not
substantially the same terms as were eventually agreed to by the
Tollivers and Johnsons after the listing agreement expired.

The executed purchase agreements did provide for an
exchange of properties; however, there the similarities end. The
executed agreements also provided for the payment of an
additional $25,000 by the Tollivers and the receipt of a loan in
the amount of $37,000 by the Johnsons. Neither the Tollivers
nor the Johnsons had been willing to do this as of the expiration
of the listing agreement between the Johnsons and Coldwell
Banker. In addition, none of the various contingencies had been
negotiated or agreed upon by the expiration date, and some had
not even been considered.

This case is controlled by our opinion in Huston Co V.
Mooney, 190 Neb. 242, 207 N.W.2d 525 (1973). Therein, a
real estate broker brought an action to recover a commission
alleged to have been earned for procuring a purchaser of real
estate pursuant to the terms of the listing agreement. The listing
agreement provided for a cash sale of $20,000 or terms that
were acceptable to the owner. During the time the listing
agreement was in effect, the broker wrote to the owner, stating
that a potential buyer had been located who would pay $1,000
down somewhat as an option, holding the property for 6
months, at which time interest of 8 percent would commence
and the buyer would pay an additional $4,000. The buyer would
pay an additional $5,000 1 year after the contract was entered
into and- the balance of $10,000 6 months later, or in two
semiannual payments of $5,000. The owner did not consent.
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Approximately 3 months after the expiration of the listing
agreement, the owner sold the property for $20,000 cash plus
abstracting costs to the party with whom the broker had been
negotiating. There was no evidence in the record to indicate that
the broker was at any time able to obtain from the buyer an
offer to purchase for $20,000 cash.
We held that, on these facts, the broker was not entitled to a
commission. We found that the record supported the conclusion
that the consummation of the sale upon terms acceptable to the
owner was the result of efforts of the owner himself after the
listing had expired. We went on to write:
Ordinarily a real estate broker, who for a commission
undertakes to sell land on certain terms and within a
specified period, is not entitled to compensation for his
services unless he produces a purchaser within the time
limited who is ready, able, and willing to buy upon the
terms prescribed. [Citation omitted.] Where a real estate
broker obtains a purchaser for real estate and no sale is
made during the existence of the agreement but sale is
thereafter made by the owner to the person produced by
the agent but not on substantially the terms that had been
offered through the agent’s efforts, the broker is not
entitled to a commission for making the sale.

Id. at 245, 207 N.W.2d at 527. See The Nebraskans, Inc. v.

Homan, 206 Neb. 749, 294 N.W.2d 879 (1980).

In this case, neither the list price nor the January 30 offer of
the Tollivers was on substantially the same terms as were finally
agreed upon. The record before us also supports the conclusion
that the consummation of the sale on terms acceptable to both
the Johnsons and the Tollivers was the result of the work of the
Johnsons’ attorney, not of anything done by Coldwell Banker.
Under these circumstances, the district court as the finder of
fact could well conclude that it was the Johnsons’ attorney, not
Coldwell Banker, who negotiated the final agreement with the
Tollivers and also with the Federal Land Bank.

Accordingly, the judgment of the district court cannot be said
to be clearly wrong.

AFFIRMED.
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MICHAEL J. MCINTOSH, A MINOR, BY AND THROUGH MICHAEL T.
MCINTOSH, FATHER OF SAID MINOR CHILD, AND MICHAEL T.
MCINTOSH, APPELLANTS AND CROSS—APPELLEES, V. THE OMAHA
PuUBLIC SCHOOLS, APPELLEE AND CROSS—APPELLANT.

544 N.W.2d 502

Filed March 8, 1996. No. S-94-310.

1. Invitor-Invitee: Licensee: Trial. The determination as to whether a plaintiff is
an invitee or licensee is a question of fact.

2. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought
pursuant to the Political Subdivisions Tort Claims Act, the findings of the trial
court will not be disturbed on appeal unless they are clearly wrong, and when
determining the sufficiency of the evidence to sustain the judgment, it must be
considered in the light most favorable to the successful party. Every controverted
fact must be resolved in favor of such party, and it is entitled to the benefit of
every inference that can reasonably be deduced from the evidence.

3. Invitor-Invitee: Words and Phrases. An invitee is a person who goes on the
premises of another in answer to the express or implied invitation of the owner
or occupant on the business of the owner or occupant or for their mutual

- advantage. -

4. Licensee: Words and Phrases. A licensee is a person who is privileged to ente
or remain upon the premises of another by virtue of the possessor’s express or
implied consent, but who is not a business visitor.

5. Invitor-Invitee: Licensee: Words and Phrases. If an invitation relates to the
business of the one who gives it or for the mutual advantage of both parties of a
business nature, the party receiving it is an invitee. If an invitation is for the
convenience, pleasure, or benefit of the person enjoying the privilege, it is only
a license, and the person receiving it is a licensee.

6. Trial: Presumptions. Triers of fact may apply to the subject before them that
general knowledge which any person must be presumed to have.

7. Negligence: Liability: Invitor-Invitee: Proximate Cause. A possessor of land is
subject to liability for injury caused to a business invitee by a condition of the
land if (1) the possessor defendant either created the condition, knew of the
condition, or by the exercise of reasonable care would have discovered the
condition; (2) the defendant should have realized the condition involved an
unreasonable risk of harm to a business invitee; (3) the defendant should have
expected that a business invitee such as the plaintiff either (a) would not discover
or realize the danger, or (b) would fail to protect himself or herself against the
danger; (4) the defendant failed to use reasonable care to protect the plaintiff
invitee against the danger; and (5) the condition was a proximate cause of damage
to the plaintiff.

8. Trial: Expert Witnesses: Appeal and Error. A trial court’s ruling in receiving
or excluding an expert’s testimony which is otherwise relevant will be reversed
only when there has been an abuse of discretion.
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9. Trial: Expert Witnesses. The soundness of a trial court’s ruling regarding an
expert’s qualifications depends upon the particular facts of the case.

10. Trial: Evidence: Appeal and Error. To constitute reversible error in a civil

case, the admission or exclusion of evidence must unfairly prejudice a substantial
right of a litigant complaining about evidence admitted or excluded.

Appeal from the District Court for Douglas County: JOSEPH
S. Troia, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Gordon R. Hauptman and Terry M. Anderson, of Hauptman,
O’Brien, Wolf & Lathrop, P.C., for appellants.

Brien M. Welch, of Cassem, Tierney, Adams, Gotch &
Douglas, for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConNoLLY, and GERRARD, JJ.

PER CURIAM.

In this lawsuit, brought under Nebraska’s Political
Subdivisions Tort Claims Act against the Omaha Public Schools
(OPS), Michael J. McIntosh, an OPS high school student, and
Michael T. Mclntosh (his father) claim that the trial court erred
in holding that the younger McIntosh (Mclntosh) was a licensee
rather than an invitee when he was injured while participating
in a 2-week spring football clinic conducted by an OPS high
school on its football field.

In order to hold OPS liable for Mclntosh’s injury, the trial
court required Mclntosh, as a licensee, and his father to prove
willful or wanton negligence on the part of OPS in its
maintenance and use of the practice field upon which
Mclntosh’s injury occurred.

We agree with MclIntosh and his father that, under the facts
of this case, McIntosh was an OPS invitee. Therefore, OPS was
subject to a higher standard of care toward Mclntosh than if he
had been a licensee. As a result, we reverse the judgment of the
district court for Douglas County in favor of OPS and remand
the cause for further proceedings consistent with this opinion.

In a cross-appeal, OPS claims that the trial court erred in
finding that the lawsuit was not barred by the Nebraska
Recreation Liability Act, Neb. Rev. Stat. § 37-1001 et seq.
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(Reissue 1993). We reject OPS’ cross-appeal claim and affirm
the district court’s holding that the Nebraska Recreation
Liability Act does not apply in this case.

ASSIGNMENTS OF ERROR

The Mclntoshes claim that the trial court erred in (1) finding
that McIntosh was not an invitee, (2) finding that OPS was not
negligent, (3) finding that OPS’ negligence was not the
proximate cause of McIntosh’s injury, (4) finding that McIntosh
assumed the risk of injury from the unsafe premises, and (5)
abusing its discretion by improperly limiting the scope of the
MclIntoshes’ expert witness.

OPS’ cross-appeal claims that the trial court erred by not
finding that the petition was barred by the Nebraska Recreation
Liability Act.

STANDARD OF REVIEW

The determination as to whether a plaintiff is an invitee or
licensee is a question of fact. See Palmtag v. Gartner Constr.
Co., 245 Neb. 405, 513 N.W.2d 495 (1994).

In actions brought pursuant to the Political Subdivisions Tort
Claims Act, the findings of the trial court will not be disturbed
on appeal unless they are clearly wrong, and when determining
the sufficiency of the evidence to sustain the judgment, it must
be considered in the light most favorable to the successful party.
See Kuchar v. Krings, 248 Neb. 995, 540 N.W.2d 582 (1995).
Every controverted fact must be resolved in favor of such party,
and it is entitled to the benefit of every inference that can
reasonably be deduced from the evidence. Id. See Harvey v.
Metropolitan Utilities Dist., 246 Neb. 780, 523 N.W.2d 372
(1994).

FACTS

Michael J. Mclntosh played freshman football for Omaha
South High School in 1988. In his freshman year, fall football
practice was conducted at Collin Field on the campus of Omaha
South High School. Before McIntosh began playing freshman
football, MclIntosh’s father signed a permission form in which
he agreed not to hold the school responsible for any injury
occurring to his son in the course of the athlet1c activity.
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MclIntosh and his father also signed a “parental consent form”
which warned them of potential injuries which could result from
participation in any athletic activity.

In the spring of 1989, prior to his sophomore year, McIntosh
attended a spring football clinic at Omaha South High School.
According to Mclntosh, the 2-week clinic served to familiarize
future high school football players with the offensive and
defensive schemes of the football team. OPS claimed that
attendance at the clinic was voluntary. It was McIntosh’s
understanding that if a student wanted to play football, he
should attend the spring clinic. Chris Kirby, a student who also
attended the spring clinic, testified that in order to play football,
a student “needed” to attend the spring clinic.

The spring clinic was conducted after school was dismissed
for the day during the 2-week period. The participants did not
pay a fee and did not use school equipment.

Jerry Bartee, then athletic director at Omaha South High
School, testified that the spring clinic was a school-related
function under the physical education program at Omaha South
High School. Jack Oholendt, the head coach of the varsity
football team, testified that the spring clinic was part of the high
school football program. The school’s varsity football coaches
were in charge of the clinic.

Before the spring clinic, McIntosh considered Collin Field a
dangerous field for contact football. In fact, as a freshman,
MclIntosh had complained to his football coach that Collin Field
was a “hard field.” McIntosh’s father also felt that his son could
be injured playing on Collin Field. At trial, McIntosh described
Collin Field as “very hard-surfaced” and “uneven.” He
testified that “if you were standing back on the track and
looking at the field, you would see grass, but if you went to the
center of the field where it was mostly traveled, there was
basically no grass.”

Chris Hamblin, a student who also attended the spring clinic,
described Collin Field as “rutted” with “clumps of hard—packed
dirt.”

Oholendt described Collin Field as a hard “clay, compacted
area.” In comparing Collin Field to other OPS fields, Oholendt
testified that it was the worst field in the OPS district. He also
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testified that during his entire tenure at Omaha South High
School, he did not believe that Collin Field was ever
“maintained at a level I thought it should be.”

Bartee, however, testified that Collin Field was usable for
athletic competition in the spring of 1989. The record reflects
that, at an earlier time, Bartee had described Collin Field as
being in terrible condition.

Duane Haith, coordinator of physical education and athletics
for OPS, testified that Collin Field was safe for physical
education activities and athletic event activities. He, however,
also testified that when comparing Collin Field to other fields
in the OPS system in the spring of 1989, Collin Field ranked in
the “lower quartile” in terms of usability and playability. Phillip
Gould, an OPS employee responsible for taking care of Collin
Field, testified that he could not recall any ruts on Collin Field
in June 1989.

On June 1, 1989, the last day of school, the spring football
clinic conducted a seven-on-seven touch football game on
Collin Field. Mclntosh played middle linebacker during the
game.

The play during which McIntosh became injured was a
passing play. After the quarterback threw the football, McIntosh
jumped and successfully deflected the pass. McIntosh testified
that he then landed his left foot “flat and my body went into a
twisting motion . . . . And I heard a pop. . . . I remember
hopping a few times on my right leg, looking down and seeing
my foot kind of dangle and then I just fell.” Mclntosh testified
that his left foot was stuck or caught and that it stayed in the
same position from the time he planted it flat on the ground
until the time he heard his leg pop.

Kirby witnessed the injury and testified that as Mclntosh
“came down, his foot remained stationary and he twisted, and
his foot remained there as he tried to fall.” Kirby further
testified that the location on the field where MclIntosh’s left foot
first touched the ground was “very hard, rutted and [had] very
little grass, if any at all.”

Oholendt, in completing an OPS school accident report,
stated that after jumping, McIntosh “came down and twisted
with foot caught on ground.”
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Dr. Richard Murphy, Mcintosh’s treating physician,
diagnosed Mclntosh as suffering a compound fracture of the left
tibia and fibula.

On July 14, 1993, Mclntosh and his father filed an amended
petition in the district court for Douglas County against OPS.
The amended petition alleged in substance that McIntosh’s
injury was directly and proximately caused by the school’s
negligence in (1) conducting practice on the portion of the field
that contained ruts and holes, (2) failing to warn McIntosh of
the dangerous field condition, (3) not repairing holes and ruts
and hard areas of the field, (4) not inspecting the field prior to
practice and not suspending practice until the field was safe, (5)
failing to maintain the field so that it did not become hard, and
(6) failing to install a smooth and flexible surface.

In its answer, OPS denied any negligence on its part and
claimed, in substance, that McIntosh had knowledge of the risks
and hazards of football activity and the conditions of Collin
Field and that the petition was barred by the Nebraska
Recreation Liability Act. OPS also claimed that the action was
barred because the father had signed “a Parent’s or Guardian’s
Permission form and a Parental Consent form agreeing not to
hold [OPS] responsible for any injury to plaintiff Michael J.
Mclntosh in his participation in football.” However, the record
reflects that only the parent’s permission form contained
language agreeing not to hold the school responsible for any
injury occurring to Mclntosh in the course of football activities.

During the trial, the MclIntoshes offered the testimony of
expert witness Marc Rabinoff, professor in the department of
human performance, sport, and leisure studies at the
Metropolitan State College of Denver and president of Rabinoff
Consulting Services. Rabinoff testified that the operation and
maintenance of Collin Field on June 1, 1989, was below
industry standards of care. Rabinoff further testified that Collin
Field was not maintained adequately for physical education
activities and was not appropriate by any standard for the use of
high school football practice.

When Rabinoff was asked if he had an opinion as to whether
a student athlete would recognize the dangers of an unsafe field
condition such as Collin Field, counsel for OPS objected on the
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grounds of lack of qualifications of the witness and foundation.
The trial court sustained the objection.

Following the trial, the district court found that the Nebraska
Recreation Liability Act did not apply, because Collin Field was
owned and maintained by OPS and was not open or available to
the public for recreational activities. The trial court also found
that MclIntosh, as a licensee, did not prove willful or wanton
negligence on the part of OPS or that OPS failed to warn of
hidden dangers or peril known to the school, but unknown to
Mclntosh.

ANALYSIS

The MclIntoshes argue that the trial court erred in finding that
Mclntosh was a licensee rather than an invitee and that, as a
result, the court applied the wrong standard of care.

An invitee is a person who goes on the premises of another
in answer to the express or implied invitation of the owner or
occupant on the business of the owner or occupant or for their
mutual advantage. Schild v. Schild, 176 Neb. 282, 125 N.W.2d
900 (1964). A licensee is a person who is privileged to enter or
remain upon the premises of another by virtue of the possessor’s
express or implied consent, but who is not a business visitor.
Blackbird v. SDB Investments, ante p. 13, 541 N.W.2d 25
(1995). The real difference is the purpose of the invitation. If
an invitation relates to the business of the one who gives it or
for the mutual advantage of both parties of a business nature,
the party receiving it is an invitee. If an invitation is for the
convenience, pleasure, or benefit of the person enjoying the
privilege, it is only a license, and the person receiving it is a
licensee. Roan v. Bruckner, 180 Neb. 399, 143 N.W.2d 108
(1966).

In Russell v. Board of Regents, 228 Neb. 518, 423 N.W.2d
126 (1988), a University of Nebraska at Omaha student was
injured when he fell on a patch of ice on a campus parking lot
while walking from a class building to his car. The student
brought an action under the State Tort Claims Act. The Board
of Regents appealed from the trial court’s ruling in favor of the
student. In affirming the trial court’s judgment, this court
treated the student as an invitee and relied upon Tichenor v.



536 249 NEBRASKA REPORTS

Lohaus, 212 Neb. 218, 322 N.W.2d 629 (1982), which involves
a business invitee.

OPS relies on McCurry v. Young Men’s Christian Assn., 210
Neb. 278, 313 N.W.2d 689 (1981), in which an individual
brought an action against Young Men’s Christian Association
(YMCA) as a result of an injury which arose from a fall while
playing basketball on an outdoor asphalt playground owned by
YMCA. The plaintiff was not a member of YMCA and had not
obtained any express permission to use the playground. There
was no evidence of an invitation by YMCA to the public to use
the playground. The trial court entered a directed verdict in
favor of YMCA. We affirmed the trial court and held that given
the facts of the case, the plaintiff was a licensee and not an
invitee.

Similar to the facts in Russell v. Board of Regents, supra,
Mclntosh was a student who was on campus for a school
function when he was injured. That is far removed from the
facts of McCurry v. Young Men’s Christian Assn., supra, which
involved an uninvited person who was not a member of YMCA.
OPS invited MclIntosh, a student, to attend the spring clinic as
part of the physical education program of Omaha South High
School. The invitation was of a business nature for the mutual
advantage of both parties.

Triers of fact may apply to the subject before them that
general knowledge which any person must be presumed to have.
Beavers v. Christensen, 176 Neb. 162, 125 N.W.2d 551 (1963).
It is general knowledge that a public school is a tax-supported
political subdivision in the business of providing academic and
physical fitness and, as such, is liable for negligence under the
Political Subdivisions Tort Claims Act. At the time that
Mclntosh suffered injury, he was a student participating in an
Omaha South High School physical fitness educational clinic
which was mutually beneficial to McIntosh and the school.
Clearly, at the time of the injury, McIntosh was an invitee.

Because MclIntosh was an invitee, the trial court was clearly
wrong in placing upon the McIntoshes the burden to prove
willful or wanton negligence on the part of OPS. A possessor
of land is subject to liability for injury caused to a business
invitee by a condition of the land if (1) the possessor defendant





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































