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SANITARY AND IMPROVEMENT DisTRICT No. 57 oF DoOUGLAS
CoUNTY, NEBRASKA, A CORPORATION, ET AL., APPELLANTS, V.
CitY OF ELKHORN, NEBRASKA, A MUNICIPAL CORPORATION, ET

AL., APPELLEES.
IN RE SANITARY AND IMPROVEMENT DISTRICT No. 157 OF
DouGLas COUNTY, NEBRASKA.

SANITARY AND IMPROVEMENT DisTRiCT NoO. 157 oF DOUGLAS
CoOUNTY, NEBRASKA, A POLITICAL SUBDIVISION, AND CITY OF
ELKHORN, NEBRASKA, A MUNICIPAL CORPORATION, APPELLEES

AND CROSS—APPELLANTS, V. SANITARY AND IMPROVEMENT
DisTrIcT No. 57 oF DougLas COUNTY, NEBRASKA, A
CORPORATION, ET AL., APPELLANTS AND CROSS—APPELLEES.

SANITARY AND IMPROVEMENT DisTricT No. 57 oF DouGLAs
CouNTY, NEBRASKA, A CORPORATION, ET AL., APPELLANTS, V.
CrIty oF ELKHORN, NEBRASKA, A MUNICIPAL CORPORATION, ET

AL., APPELLEES.
536 N.W.2d 56

Filed August 18, 1995. Nos. S-94-869, S-94-983, S-94-995.

1. Public Officers and Employees: Actions: Collateral Attack. In Nebraska, the
general rule is that the title to an office can be litigated only in a proceeding
brought directly for that purpose and cannot be determined by a collateral attack
in another proceeding.

2. Municipal Corporations: Annexation. A municipality cannot annex property for
revenue purposes only.

3. __ :__ . The annexation of land to cities and towns is a legislative function,
and it is for their governing bodies to determine the facts which authorize the
exercise of the power granted.

4. Ordinances: Proof. The burden is on one who attacks an ordinance, valid on its
face and enacted under lawful authority, to prove facts to establish its invalidity.

5. Summary Judgment: Appeal and Error. To review a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

6. Demurrer: Pleadings. In considering a demurrer, a court must assume that the
pleaded facts, as distinguished from legal conclusions, are true as alleged and
must give the pleading the benefit of any reasonable inference from the facts
alleged, but cannot assume the existence of facts not alleged, make factual
findings to aid the pleading, or consider evidence which might be adduced at trial.

7. Actions: Municipal Corporations: Injunction: Proof. A party seeking to
restrain an act of a municipal body must show some special injury peculiar to
himself aside from a general injury to the public. It is not sufficient that the party
bringing the suit has merely a general interest common to all members of the
public.
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8. Actions: Pleadings. When a party does not allege a special injury different from
that suffered by the general public, but instead alleges that an action is brought
on behalf of himself and all others similarly situated, the general allegation of his
pleading disputes and forecloses any claim of special injury peculiar to the party
aside from the general injury to the public.

9. Statutes: Legislature: Intent. In construing a statute, a court must determine and
give effect to the purpose and intent of the Legislature as ascertained from the
entire language of the statute considered in its plain, ordinary, and popular sense.

10. Statutes, Effect must be given, if possible, to all the several parts of a statute;
no sentence, clause, or word should be rejected as meaningless or superfluous if
it can be avoided.

Appeal from the District Court for Douglas County: JOSEPH
S. Troia, JamMes M. MurrHY, JoHN D. HARTIGAN, and
LawreNCE J. CorrIGAN, Judges. Affirmed.

Thomas J. Guilfoyle, of Frost, Meyers, Guilfoyle & Govier,
for appellants.

Malcolm D. Young and Jeff C. Miller, of Young & White,
and Robert T. Peterson for appellecs.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
and CoNNoLLy, JJ.

WHIte, C.J.

Sanitary and Improvement District No. 57 (Chapel Hill) et
al. and various others filed three separate actions, which are
consolidated herein, to enjoin the total annexation of the Chapel
Hill community and the partial annexation of Sanitary and
Improvement District No. 157 (Skyline Ranches) by the City of
Elkhorn (City). The cases—SID No. 57 v. City of Elkhorn
(8-94-995 (SID 1)), SID No. 57 v. City of Elkhorn (S-94-869
(SID 2)), and In re SID No. 157 (5-94-983 (SID 3))—challenge
the validity of the City’s annexation by arguing generally (1) that
any attempted anncxation was invalid because the City’s council
was elected improperly and (2) that the City was motivated to
annex Chapel Hill and Skyline Ranches solely to increase
revenue. Specifically, in SID I, Chapel Hill and others
challenge the district court’s determination to grant summary
judgment in favor of the City; in SID 2, Chapel Hill and others
challenge the district court’s determination to grant a demurrer
in favor of the City; and in SID 3, Chapel Hill and others
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challenge the validity of the partial annexation of Skyline
Ranches. In each case, we affirm.

As a preliminary matter, we consider Chapel Hill's
contentions that the City’s council was illegitimate under
Nebraska law and that the council acted to annex Chapel Hill
and Skyline Ranches solely to increase revenue.

In each of the three cases, Chapel Hill contends that any
annexation ordinance passed by the City’s council is void
because the council was not elected properly. Chapel Hill
maintains that the council was not elected by wards as required
by Neb. Rev. Stat. §§ 17-102 and 17-104 (Reissue 1991), but
instead by the constituents of the City on an at-large basis.

Assuming, without deciding, that the City’s council was
elected improperly, the council members nevertheless remain de
facto public officers. A de facto public officer is a person who
exercises the duties of a public office under the color of a known
public election which was void because of ineligibility or some
defect or irregularity in the election. Prucka v. Eastern Sarpy
Drainage Dist., 157 Neb. 284, 59 N.W.2d 761 (1953).
Furthermore, the acts of a de facto public officer are valid and
binding as if performed by a duly elected public officer whose
title is beyond dispute. Condgra, Inc. v. Cargill, Inc., 223 Neb.
92, 388 N.W.2d 458 (1986); State v. Birdwell, 188 Neb. 116,
195 N.W.2d 502 (1972). See, State ex rel. Weiner v. Hans, 174
Neb. 612, 119 N.W.2d 72 (1963); State v. Kidder, 169 Neb.
181, 98 N.W.2d 800 (1959). Additionally, in Nebraska, the
general rule is that the title to an office can be litigated only in
a proceeding brought directly for that purpose and cannot be
determined by a collateral attack in another proceeding. Atkins
v. Department of Motor Vehicles, 192 Neb. 791, 224 N.W.2d
535 (1974); State ex rel. Weiner, supra. See Birdwell, supra.

Chapel Hill asks this court to declare any annexation
ordinance passed by the City’s council to be void on the grounds
that such an ordinance is the product of improperly elected
officials. However, Chapel Hill raised its contention in the
context of a challenge to the legality of land annexation. Thus,
Chapel Hill’s assertion that the council was elected improperly
cannot be determined in this proceeding because such an
assertion is a collateral attack. Therefore, Chapel Hill’s
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contention is without merit because this court, in this
proceeding, will not permit Chapel Hill to mount a collateral
attack on the propriety of the election that brought the City’s
council members to their jobs in order to invalidate annexation
ordinances the council passed.

Next, Chapel Hill contends that the City undertook the
annexation of Chapel Hill and a part of Skyline Ranches solely
to increase revenue. It is true that a municipality cannot annex
property for revenue purposes only. S.I.D. No. 95 v. City of
Omaha, 221 Neb. 272, 376 N.W.2d 767 (1985). See, United
States v. City of Bellevue, Nebraska, 334 F. Supp. 881 (D. Neb.
197), aff’d 474 F.2d 473 (8th Cir. 1973), cert. denied 414 U.S.
827; Witham v. City of Lincoln, 125 Neb. 366, 250 N.W. 247
(1933). However, it is likewise true that the evidence in this case
does not support that claim. By annexing Chapel Hill and a part
of Skyline Ranches, the City assumed the obligation for all of
their liabilities. No doubt the City considered seriously the
question of revenue because under the annexation plan, the City
assumed the responsibility of providing all necessary
improvements and services to Chapel Hill and Skyline Ranches.
Prudent annexation planning compels the City to consider any
revenue to be engendered by an annexation, in light of the
liabilities to be incurred. To suggest that the City acted
unlawfully by considering the revenues that would result from
an annexation is to fail to recognize that the City would incur
substantial obligations to Chapel Hill and Skyline Ranches as a
result of an annexation. Therefore, Chapel Hill's contention that
the City annexed all of Chapel Hill and a part of Skyline
Ranches solely for revenue purposes is without merit.

In SID 1, the district court’s decision to sustain the City’s
motion for summary judgment and to overrule the appellants’
motion for summary judgment is appealed. Appellants (Chapel
Hill, Billy D. Duncan, and Timothy V. Grove) assigned five
errors, which may be consolidated into two. Appellants contend
that the district court erred (1) in determining that land annexed
by the City met the statutory contiguity requirement and (2) in
failing to grant appellants’ motion for summary judgment. We
affirm.

The record contains the following facts: On August 10, 1993,
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the City’s council approved ordinance No. 280. The ordinance
called for the annexation of the Chapel Hill community. Prior
to the passage of the ordinance, Chapel Hill shared a common
border with the City via the Elkhorn school district’s Skyline
Elementary School. The school is connected to the City by a
strip of land surrounding and including Highway 31. The
common border had existed since March 1984.

During early 1984, the City’s council had approved
ordinance No. 208. That ordinance extended the City’s
corporate limits south along Highway 31 to Pacific Street and
west along Roundup Circle and Corral Road up to and including
Skyline Elementary School. This 1984 annexation included land
within Skyline Ranches. As a result, the City and Skyline
Ranches had entered into an agreement concerning a division of
assets and liabilities and a change of boundaries. Following the
agreement, the City and Skyline Ranches filed in Douglas
County District Court an “Application Re Partial Annexation”
as required by Neb. Rev. Stat. § 31-766 (Reissue 1993). On
March 24, 1984, the district court entered a decree on partial
annexation, which stated that the territory sought to be annexed
by ordinance No. 208 had become a part of the City. No appeal
was taken from that proceeding. Specifically, neither Chapel
Hill nor Skyline Ranches contested the 1984 annexation, as they
supported the annexation. The statute of limitations to control
the annexation ran in the spring of 1985. Neb. Rev. Stat.
§ 18-1718 (Reissue 1991).

Concerning the 1993 ordinance (No. 280), the district court
held hearings on April 14 and 21, 1994, to determine the
disposition of the case, in light of competing summary judgment
motions. The parties submitted evidence and agreed that no
substantial issues of fact existed which required a trial.

On September 19, 1994, the district court entered an order
sustaining the City’s motion for summary judgment .and
overruling the appellants’ motion. In so ruling, the court found
that Chapel Hill was contiguous and adjacent to the City as a
matter of law and had been annexed properly. The district
court’s determination is appealed.

Elkhorn is a city of the second class. See Neb. Rev. Stat.
§ 17-101 (Reissue 1991). Neb. Rev. Stat. § 17-405.01 (Reissue
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1991), which grants cities of the second class the power to
extend city limits, states:

The mayor and council of any city of the second class
or the chairman and members of the board of trustees of
any village may by ordinance, except as provided in
sections 13-1111 to 13-1118, and amendments thereto, at
any time, include within the corporate limits of such city
or village any contiguous or adjacent lands, lots, tracts,
streets, or highways as are urban or suburban in character,
and in such direction as may be deemed proper. Such grant
of power shall not be construed as conferring power to
extend the limits of any municipality over any agricultural
lands which are rural in character.

The annexation of land to cities and towns is a legislative
function, and it is for their governing bodies to determine the
facts which authorize the exercise of the power granted. Johnson
v. City of Hastings, 241 Neb. 291, 488 N.W.2d 20 (1992);
Plumfield Nurseries, Inc. v. Dodge County, 184 Neb. 346, 167
N.W.2d 560 (1969). The power delegated to municipal
corporations to annex territory must be exercised in strict
accord with the statute conferring such power, because a
municipal corporation has no power to extend or change its
boundaries other than as provided by constitutional enactment
or as it is empowered by the Legislature by statute to do.
Johnson, supra; Doolittle v. County of Lincoln, 191 Neb. 159,
214 N.W.2d 248 (1974); Village of Niobrara v. Tichy, 158 Neb.
517, 63 N.W.2d 867 (1954); Wagner v. City of Omaha, 156
Neb. 163, 55 N.W.2d 490 (1952).

The burden is on one who attacks an ordinance, valid on its
face and enacted under lawful authority, to prove facts to
establish its invalidity. Swedlund v. City of Hastings, 243 Neb.
607, 501 N.w.2d 302 (1993); Johnson, supra; Bierschenk v.
City of Omaha, 178 Neb. 715, 135 N.W.2d 12 (1965).

The terms “contiguous” and “adjacent” are used
synonymously and interchangeably, and if the territory sought
to be annexed is not contiguous to the municipality, the
proceedings are without legal effect. Swedlund, supra; Johnson,
supra; Ti chy supra.

To review a summary Judgment, an appellate court views the
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evidence in the light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence. Krohn v.
Gardner, ante p. 210, 533 N.W.2d 95 (1995); Gravel v.
Schmidt, 247 Neb. 404, 527 N.W.2d 199 (1995); Huntwork v.
Voss, 247 Neb. 184, 525 N.W.2d 632 (1995); New Light Co. v.
Wells Fargo Alarm Servs., 247 Neb. 57, 525 N.W.2d 25 (1994).
A summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as
a matter of law. Krohn, supra, Gravel, supra; Heath
Consultants v. Precision Instruments, 247 Neb. 267, 527
N.W.2d 596 (1995); Huntwork, supra. Thus, the question at
issue in a summary judgment motion is not how a factual issue
is to be decided, but whether any real issue of material fact
exists. Maloley v. Shearson Lehman Hutton, Inc., 246 Neb. 701,
523 N.W.2d 27 (1994); Healy v. Langdon, 245 Neb. 1, 511
N.W.2d 498 (1994). With this in mind, we turn to whether the
district court erred in granting summary judgment in favor of
the City.

There is no dispute about the character of the land the City
sought to annex: it is not rural land. Appellants’ contention is
that the City and Chapel Hill are not contiguous. Appellants
rely on dicta from this court to assert reasons to reject the
annexation. However, the piece of land connecting the City and
Chapel Hill is not simply a means, i.e., an illegal corridor or
strip annexation, cf. Johnson, supra, to annex Chapel Hill; the
land had been a part of the City since 1984. Although the land
connecting Chapel Hill and the City does have an armlike
quality, appellants’ knowledge of and acquiescence in the 1984
annexation process notified them that the City’s expansion
would permit the municipality to annex land contiguous to the
new boundaries in the future.

A party moving for summary judgment has the burden to
show that no genuine issue of material fact exists and must
produce sufficient evidence to demonstrate that if the evidence
presented for summary judgment remains uncontroverted, the
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moving party is entitled to judgment as a matter of law. Krohn,
supra; Gravel, supra; Schlake v. Jacobsen, 246 Neb. 921, 524
N.W.2d 316 (1994); In re Estate of Wagner, 246 Neb. 625, 522
N.W.2d 159 (1994). '

After the moving party has shown facts entitling it to a
judgment as a matter of law, the opposing party has the burden
to present evidence showing an issue of material fact which
prevents judgment as a matter of law for the moving party.
Krohn, supra; Gravel, supra; Schlake, supra; In re Estate of
Wagner, supra. A summary judgment involves a judicial
evaluation of evidence to determine whether an issue of material
fact exists and, therefore, is a factual determination resulting in
a disposition of the factual merits of a controversy. Riley v.
State, 244 Neb. 250, 506 N.W.2d 45 (1993).

There was no genuine issue of material fact to decide in this
case. Under Nebraska law, a city of the second class can annex
contiguous land. In the case at bar, the City is contiguous with
Chapel Hill by virtue of an annexation conducted in 1984. A
district court had countenanced the 1984 annexation;
subsequently, that order went unchallenged and the statute of
limitations ran. This court will neither disturb an unchallenged
court order on which the statute of limitations has run nor
accept new argumentation in opposition to a final judgment by
a court of competent jurisdiction. See, Kuskie v. Adams Bank &
Trust of Madrid, ante p. 18, 531 N.W.2d 921 (1995); Hangman
V. Bruening, 247 Neb. 769, 530 N.W.2d 247 (1995). The City
produced evidence demonstrating that it was contiguous to
Chapel Hill. Appellants did not establish that that evidence was
invalid; thus, the City’s uncontroverted evidence entitled it to
Jjudgment as a matter of law. Accordingly, the district court did
not err by granting the City’s motion for summary judgment
while overruling appellants’ similar motion.

Next, in SID 2, the district court’s decision to sustain the
City’s amended demurrer and to dismiss appellants’ amended
petition is appealed. Appellants (Chapel Hill, Duncan, Grove,
and Helga Withem) assigned six errors, which may be
consolidated into three. Appellants contend that the district
court erred in determining (1) that three of the appellants had
no standing to sue, (2) that the property to be annexed was
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contiguous and adjacent to the City, and (3) that appellants did
not allege facts sufficient to state a cause of action. We affirm.

The record contains the following facts: On March 8, 1994,
the City’s council passed ordinance No. 288. The ordinance
called for the partial annexation of Skyline Ranches. The City
had shared a common border with Skyline Ranches since March
1984. The corporate limits of the City also included land within
Skyline Ranches—Skyline Elementary School and the road
serving it.

All appellants are residents of Chapel Hill, a community
adjacent to Skyline Ranches. Skyline Ranches was not a party
to the suit.

In considering a demurrer, a court must assume that the
pleaded facts, as distinguished from legal conclusions, are true
as alleged and must give the pleading the benefit of any
reasonable inference from the facts alleged, but cannot assume
the existence of facts not alleged, make factual findings to aid
the pleading, or consider evidence which might be adduced at
trial. Calabro v. City of Omaha, 247 Neb. 955, 531 N.W.2d 541
(1995); Dalition v. Langemeier, 246 Neb. 993, 524 N.W.2d 336
(1994); First Nat. Bank in Morrill v. Union Ins. Co., 246 Neb.
636, 522 N.W.2d 168 (1994). If from the facts stated in the
petition it appears that the plaintiff is entitled to any relief, a
general demurrer will not lie. Wheeler v. Nebraska State Bar
Assn., 244 Neb. 786, 508 N.W.2d 917 (1993); St. Paul Fire &
Marine Ins. Co. v. Touche Ross & Co., 244 Neb. 408, 507
N.W.2d 275 (1993). However, an order sustaining a demurrer
will be affirmed if any one of the grounds on which it was
asserted is well taken. Gallion v. Woytassek, 244 Neb. 15, 504
N.W.2d 76 (1993).

In the district court, pursuant to Neb. Rev. Stat. § 25-806
(Reissue 1989), the City contended (1) that. the appellants
lacked standing to sue, (2) that there was a defect of parties, (3)
that the petition did not state facts sufficient to constitute a
cause of action, and (4) that the court lacked jurisdiction. .

Before a party is entitled to invoke a court’s jurisdiction, that
party must have standing to sue, which involves having some
real interest in the cause of action; in other words, to have
standing to sue, a plaintiff must have some legal or. equitable
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right, title, or interest in the subject matter of the controversy.
The purpose of the inquiry is to determine whether the party
has a legally protected interest or right in the controversy that
would benefit by the relief to be granted. City of Ralston v.
Balka, 247 Neb. 773, 530 N.W.2d 594 (1995).

In addition, a party seeking to restrain an act of a municipal
body must show some special injury peculiar to himself aside
from a general injury to the public. It is not sufficient that the
party bringing the suit has merely a general interest common to
all members of the public. Nebraska Sch. Dist. No. 148 v.
Lincoln Airport Auth., 220 Neb. 504, 371 N.W.2d 258 (1985).
If such an action involves an illegal expenditure of public funds
or an increase in the burden of taxation, the plaintiff must be a
taxpayer of the governmental body. Rexroad, Inc. v. S.I.D. No.
66, 222 Neb. 618, 386 N.W.2d 433 (1986).

In this case, the district court found that three appellants,
Chapel Hill, Duncan, and Grove, had no standing to contest the
validity of the partial annexation of Skyline Ranches. We agree
because neither the entity, Chapel Hill, nor the individuals,
Duncan and Grove, are residents, property owners, taxpayers, or
electors of Skyline Ranches. They therefore have no standing to
claim that ordinance No. 288 is void and illegal. Thus, the
district court did not err in granting the City’s demurrer under
§ 25-806 because the interests of Chapel Hill, Duncan, and
Grove as property owners and taxpayers of Chapel Hill were not
jeopardized or affected directly when the City attempted a
partial annexation of Skyline Ranches.

Although the fourth appellant, Withem, resides in Chapel
Hill, she owns property located within Skyline Ranches.
However, Withem did not contend that she suffered a special
injury as a result of the City’s partial annexation of Skyline
Ranches. Instead, she petitioned the court for redress

as (a) a duly qualified elector of both SID No. 57 and SID
No. 157 and for and on behalf of all persons similarly
sitnated; and (b) as an owner of real property located
within SID No. 57 and within SID No. 157 and a taxpayer
of SID No. 57 and a taxpayer of SID No. 157, for and on
behalf of all persons similarly situated.

We have held that when a party does not allege a special
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injury different from that suffered by the general public, but
instead alleges that an action is brought on behalf of himself and
all others similarly situated, the general allegation of his
pleading disputes and forecloses any claim of special injury
peculiar to the party aside from the general injury to the public.
Schroder v. City of Lincoln, 155 Neb. 599, 52 N.W.2d 808
(1952).

A cause of action accrues when the aggrieved party has the
right to institute and maintain suit. Central States Resources v.
First Nat. Bank, 243 Neb. 538, 501 N.w.2d 271 (1993). A
cause of action consists of the fact or facts which give one a
right to judicial relief against another. Hoiengs v. County of
Adams, 245 Neb. 877, 516 N.W.2d 223 (1994); St. Paul Fire &
Marine Ins. Co. v. Touche Ross & Co., 244 Neb. 408, 507
N.W.2d 275 (1993). A theory of recovery is not itself a cause
of action. St. Paul Fire & Marine Ins. Co., supra.

Although this court accepts the truth of facts well pled when
reviewing an order sustaining a demurrer, Withem did not allege
that she suffered a special or particular injury that would give
rise to a right to judicial relief. Instead, she alleged the kind of
general injury that this court has rejected previously. In
addition, the character of the land to be annexed met the-
requirements of § 17-405.01 because, according to a 1984
district court order, the land was both urban and contiguous.

A statement of “facts sufficient to constitute a cause of
action,” as used in § 25-806(6), means a narrative of events,
acts, and things done or omitted which show a legal liability of
the defendant to the plaintiff. Carlson v. Metz, ante p. 139, 532
N.W.2d 631 (1995); Merrick v. Thomas, 246 Neb. 658, 522
N.W.2d 402 (1994); Lawyers Title Ins. Corp. v. Hoffman, 245
Neb. 507, 513 N.W.2d 521 (1994).

Thus, the district court did not err in granting the City’s
demurrer under § 25-806(6) because Withem did not
demonstrate the existence of any special injury resulting from
the City’s partial annexation of Skyline Ranches. Under the
circumstances, Withem presented no issue of liability to be
adjudicated. Therefore, despite the fact that Withem owns
property within Skyline Ranches, her claim is without merit
because she presented no justiciable injury to herself.
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Finally, neither Skyline Ranches nor any resident thereof was
a party to this declaratory judgment action. Under Nebraska
law, “[w]lhen declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be
affected by the declaration . . . .” Neb. Rev. Stat. § 25-21,159
(Reissue 1989). In addition, we have said that the presence of
necessary parties is jurisdictional and cannot be waived, and if
such persons are not made parties then the district court has no
jurisdiction to determine the controversy. Redick v. Peony Park,
151 Neb. 442, 37 N.W.2d 801 (1949).

The residents of Skyline Ranches no doubt have an interest
in the outcome of a declaratory judgment action seeking to
enjoin the partial annexation of their sanitary and improvement
district. Thus, appellants’ claim that the district court erred by
granting the demurrer is also without merit under § 25-806
because appellants’ declaratory judgment action lacked the
presence of a significant necessary party.

Next, in SID 3, both parties to the proceedings appealed.
Appellants, Douglas County, Chapel Hill, Duncan, Grove, and
Withem, assigned three errors, which may be consolidated into
one. Appellants contend that the district court erred in
determining that the partial annexation of Skyline Ranches was
valid, fair, and reasonable.

For their part, the City and Skyline Ranches contend that the
district court erred in permitting appellants to intervene in the
proceedings concerning the partial annexation of Skyline
Ranches. We affirm.

The record contains the following facts: On March 8, 1994,
the City’s council passed ordinance No. 288. The ordinance
called for the partial annexation of Skyline Ranches. Following
the passage of the ordinance, the City and Skyline Ranches
agreed to terms concerning the annexation. Under the
agreement, the City succeeded to all assets, contracts, property,
and property rights belonging to Skyline Ranches and assumed
liability for all debts, contracts, and obligations.

The City and Skyline Ranches presented their agreement to
the district court for approval. During the proceedings on the
agreement, the district court took judicial notice of the
proceedings in SID 2. At the conclusion of the proceedings on
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the agreement, the district court entered a decree on partial
annexation, which determined (1) that a portion of Skyline
Ranches had become a part of the City, (2) that the new
boundaries of SID No. 157 consisted of the Skyline Ranches
territory not annexed by the City, (3) that the agreement
concerning the distribution of assets and liabilities was fair and
reasonable, and (4) that the agreement was effective.

On September 23, appellants filed a motion for leave to
intervene. On October 14, the district court issued an order
allowing the parties leave to intervene so that they would “have
an opportunity to participate in the case at the appellate level.”
However, the judge made a docket entry stating, “Intervenor’s
request to set aside final decree denied.”

Appellants contend that the district court erred by authorizing
partial annexation. Specifically, appellants contend that
Nebraska law required the district court to conduct the
proceedings according to Neb. Rev. Stat. § 31-765 (Reissue
1993), which provides in relevant part:

The merger shall be effective thirty days after the
effective date of the ordinance annexing the territory
within the district; Provided, if the validity of the
ordinance annexing the territory is challenged by a
proceeding in a court of competent jurisdiction, the
effective date of the merger shall be thirty days after the
final determination of the validity of the ordinance.

(Emphasis in original.)

Appellants argue that under the provisions of § 31-765 the
district court cannot make effective the City’s partial annexation
of Skyline Ranches until 30 days after all proceedings
concerning the annexation end. Therefore, appellants maintain
that the district court erred by ratifying the agreement on partial
annexation while other proceedings involving the annexation
were pending.

On the other hand, the City contends that a partial annexation
is properly made effective under § 31-766 (Cum. Supp. 1994).
The statute provides in relevant part:

If only a part of the territory within any sanitary and
improvement district . . . is annexed by a city . . . the
sanitary and improvement district acting through its
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trustees or administrator and the city . . . acting through
its governing body may agree between themselves as to the
division of the assets, liabilities, maintenance, or other
obligations of the district for a change in the boundaries of
the district so.as to exclude the portion annexed by the city

. or may agree upon a merger of the district with the
city . . . . No agreement between the district and the city

. shall be effective until submitted to and approved by
the district court . . . . In every case such decree or order
shall require a change of the district boundaries so as to
exclude from the district that portion of the territory of the
district which has been annexed. Such change of
boundaries shall become effective on the date of entry of
such decree. Only the district and the city . . . shall be
necessary parties to such an action.

The City argues that the order of the district court was valid
and final because the court complied with the provisions of
§ 31-766. Specifically, because ordinance No. 288 called for a
partial annexation, and subsequently the City and Skyline
Ranches agreed to a division of assets, the district court did not
err in signing a decree of partial annexation.

This court has acknowledged a distinction between § 31-765
and § 31-766. In Sanitary & Improvement Dist. v. City of
Ralston, 182 Neb. 63, 152 N.W.2d 111 (1967), a case involving
an appeal from a summary judgment determination that the city
of Ralston had conducted an invalid annexation of the
Wildewood Addition, we stated that § 31-765 applies to an
ordinance designed to annex “the [entire] territory,” while
§ 31-766 applies to an ordinance designed to annex “only a part
of the territory within any samtary and improvement district .

. annexed by a C1ty ;

Furthermore, in Abernathy v. City of Omaha, 183 Neb. 660,
163 N.W.2d 579 (1968), a case questioning the validity and
enforceability of the collection of a 5-mill levy by a sanitary and
improvement district on property annexed by the city of Omaha,
we stated that although § 31-766 must be construed in light of
§ 31-765 for the purpose of determining the expediency. of a
filing action, Neb. Rev. Stat. § 31-764 (Reissue 1993) and
§ 31-765 govern proceedings concerning the annexation of an
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entire district, while § 31-766 governs proceedings concerning
the annexation of a part of any sanitary and improvement
district. Thus, as acknowledged in our previous decisions,
§ 31-766 is applied appropriately to annexations of less than an
entire sanitary and improvement district. See, also, Millard Rur.
Fire Prot. Dist. No. 1 v. City of Omaha, 226 Neb. 50, 409
N.W.2d 574 (1987); City of Bellevue v. Eastern Sarpy County
S. F P. Dist., 180 Neb. 340, 143 N.W.2d 62 (1966).

In construing a statute, a court must determine and give
effect to the purpose and intent of the Legislature as ascertained
from the entire language of the statute considered in its plain,
ordinary, and popular sense. George Rose & Sons v. Nebraska
Dept. of Revenue, ante p. 92, 532 N.W.2d 18 (1995); Nebraska
Life & Health Ins. Guar. Assn. v. Dobias, 247 Neb. 900, 531
N.W.2d 217 (1995); Rust v. Buckler, 247 Neb. 852, 530
N.W.2d 630 (1995). Effect must be given, if possible, to all the
several parts of a statute; no sentence, clause, or word should
be rejected as meaningless or superfluous if it can be avoided.
George Rose & Sons, supra; State ex rel. Perkins Cty. v. County
Superintendent, 247 Neb. 573, 528 N.W.2d 340 (1995); Wilson
v. Misko, 244 Neb. 526, 508 N.W.2d 238 (1993).

Appellants did not contend that the partial annexation of
Skyline Ranches by the City was invalid under § 31-766.
Instead, they asked this court to superimpose the requirements
of § 31-765 onto § 31-766. Such a request is without merit for
two reasons. First, it ignores a distinction previously drawn by
this court as to the kind of annexation proceedings to which
§§ 31-765 and 31-766 apply. Second, it does not comport with
the distinction the Legislature established in constructing
§§ 31-765 and 31-766 separately.

Construing § 31-765 to the wishes of appellants permits
§ 31-765 to subsume § 31-766 and rob the latter of its
independent meaning. We have recognized previously the
distinction between the two. By recognizing such a distinction,
we acknowledged that the Legislature created two different
standards to process two different kinds of annexations.
Although this court has construed § 31-766 in light of § 31-765
for the purpose of filing expediency, we refuse to extend the
cross-applicability of § 31-765 entirely. We continue to
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recognize that § 31-766 governs proceedings arising from
partial annexations. Therefore, appellants’ desired construction
of § 31-765 is without merit.

As we apply these considerations to the events in the district
court, it is clear that the court acted to ratify an agreement made
between Skyline Ranches and the City according to the
guidelines of § 31-766. As that was the applicable statute, the
court did not err in so proceeding. Having determined that
appellants’ assignment of error is without merit, we need not
consider the City and Skyline Ranches’ cross-appeal.

' AFFIRMED.

LANPHIER, J., not participating in the decision.

ConNoLLY, J., concurs in the result.

DARREN M. GLASS, APPELLEE, V. NEBRASKA DEPARTMENT OF
MoToR VEHICLES, APPELLANT.
536 N.W.2d 344

Filed August 25, 1995. No. §-93-542.

1. Jurisdiction: Words and Phrases. Personal jurisdiction is the power of a tribunal
to subject and bind a particular entity to its decisions.

2. __ :___ . Subject matter jurisdiction is the power of a tribunal to hear and
determine a case of the general class or category to which the proceedings in
question belong and to deal with the general subject matter involved.

3. Jurisdiction: Waiver. While the lack of subject matter jurisdiction cannot be
waived nor the existence of subject matter jurisdiction conferred by the consent
or conduct of the parties, lack of personal jurisdiction may be waived and such
jurisdiction conferred by the conduct of the party.

4. Jurisdiction: Appeal and Error: Words and Phrases. In its strict sense,
appellate jurisdiction is the power and authority conferred upon a superior court
to reexamine and redetermine causes tried in inferior courts.

5. Actions: Appeal and Error: Words and Phrases. The institution of a suit to
obtain judicial-branch review of a nonjudicial-branch decision does not constitute
an appeal.

6. Jurisdiction. One who invokes the power of the court on an issue other than the
court’s jurisdiction over one’s person makes a general appearance so as to confer
on the court personal jurisdiction over that person.
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7. ____. A party who does more than call a court’s attention to the lack of personal
jurisdiction by asking for affirmative relief will not later be heard to claim that
the court lacked jurisdiction over that party.

8. Jurisdiction: Motions to Dismiss. A motion to dismiss invokes the power of the
court on an issue other than jurisdiction and constitutes a general appearance.

Appeal from the District Court for Hall County: JosepH D.
MARTIN, Judge. Affirmed.

Don Stenberg, Attorney General, and Lauren L. Hill for
appellant.

Arthur S. Wetzel for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, and
WRIGHT, JJ., and GRANT, J., Retired.

PER CURIAM.

The appellee, Darren M. Glass, was arrested for driving a
motor vehicle while under the influence of alcohol. Through an
administrative hearing, the Nebraska Department of Motor
Vehicles revoked Glass’ license for 90 days.

Glass then sought review by the district court, which reversed
the department’s order and directed that Glass’ driving
privileges be restored. The department thereupon appealed to
the Nebraska Court of Appeals. On our own motion, we
removed the case to this court in order to regulate the caseloads
of the two appellate courts.

The department assigns and argues but a single claim of
error, the district court’s determination that “it had subject
matter jurisdiction over” the proceeding. (Emphasis supplied.)
Thus, the merits of the district court’s decision are not before
us.

The record shows that after the department suspended Glass’
license, he filed a “Petition for Review of Administrative
Agency’s Decision” in the district court, naming as defendant
“Nebraska Department of Motor Vehicles, Administrative
License Revocation Hearing Agency/Respondent.” The
summons on this district court petition was served only on the
director of the department.

The department filed a special appearance, contending that
the district court lacked “personal jurisdiction” over the agency
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because Glass failed to serve a copy of the summons on the
Attorney General. (Emphasis supplied.) Glass successfully
moved to strike the special appearance on the ground that it was
not timely filed, whereupon the department unsuccessfully
moved to dismiss the petition “on the same grounds alleged in
the Special Appearance.”

At the relevant time, Neb. Rev. Stat. § 39-669.18 (Reissue
1988) provided, as Neb. Rev. Stat. § 60-6,208 (Reissue 1993)
now provides, that one aggrieved by the department’s revocation
may “appeal . . . in accordance with the Administrative
Procedure Act.” The Administrative Procedure Act, Neb. Rev.
Stat. §§ 84-901 through 84-920 (Reissue 1994), grants persons
aggrieved by certain nonjudicial determinations the right to
obtain judicial review of those decisions. §§ 84-901 and
84-917. It further provides that such a '

review shall be instituted by filing a petition in the district
court . . . . All parties of record shall be made parties to
the proceedings for review. If an agency’s only role in a
contested case is to act as a neutral factfinding body, the
agency shall not be a party of record. In all other cases,
the agency shall be a party of record. Summons shall be
served within thirty days of the filing of the petition in the
manner provided for service of a summons in a civil
action.
§ 84-917(2)(a).

Neb. Rev. Stat. § 25-510.02 (Reissue 1989) states that the
“State of Nebraska [and] any state agency . . . may be served
by leaving the summons at the office of the Attorney General”
in a specified variety of ways. Thus, when § 25-510.02 applies,
as by its terms it does here, in order to institute judicial review
under the act, a summons must be served on the Attorney
General. Twiss v. Trautwein, 247 Neb. 535, 529 N.W.2d 24
(1995).

Although, as noted earlier, in the court below the department
thought it was dealing with an issue of personal jurisdiction, it
now urges that because the Attorney General was not served
with summons as required by § 84-917(2)(a), the district court
lacked jurisdiction over the subject matter of Glass’ district
court petition.
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The two types of jurisdiction are far different. Personal
jurisdiction is the power of a tribunal to subject and bind a
particular entity to its decisions. See Stone’s Farm Supply, Inc.
v. Deacon, 805 P.2d 1109 (Colo. 1991). Subject matter
jurisdiction, on the other hand, is the power of a tribunal to hear
and determine a case of the general class or category to which
the proceedings in question belong and to deal with the general
subject matter involved. See In re Interest of J.T.B. and H.J.T.,
245 Neb. 624, 514 N.W.2d 635 (1994). While the lack of
subject matter jurisdiction cannot be waived nor the existence of
subject matter jurisdiction conferred by the consent or conduct
of the parties, Scherbak v. Kissler, 245 Neb. 10, 510 N.W.2d
318 (1994), lack of personal jurisdiction may be waived and
such jurisdiction conferred by the conduct of the party, see Egan
v. Bunner, 155 Neb. 611, 52 N.W.2d 820 (1952).

In taking its present position, the department relies on two of
our prior decisions: McCorison v. City of Lincoln, 218 Neb.
827, 359 N.W.2d 775 (1984), and Norris P.P. Dist. v. State ex
rel. Jones, 183 Neb. 489, 161 N.W.2d 869 (1968). In
McCorison, we ruled that where the aggrieved party failed to
file a so-called notice of appeal from the decision of a city
board within the time set by the relevant statute, the district
court acquired no jurisdiction to entertain the matter. In so
ruling, we wrote that if “statutory requirements are not met, the
district court acquires no jurisdiction and may not enter any
order other than an order of dismissal.” Id. at 828-29, 359
N.W.2d at 776. Although we did not therein specify the type of
jurisdiction involved, it is clear that we were not dealing with
personal jurisdiction, for without the timely filing of the
so—called notice of appeal, the district court did not acquire the
power to hear and determine the board’s decision.

In Norris PP. Dist., without specifying the type of
jurisdiction involved, we held that the district court lacked
jurisdiction because of the failure to serve a summons within 30
days as required. However, it must be remembered that this
holding was made under a statute providing that “without the
issuance of a summons” there was no “commencement of an
action.” Id. at 493, 161 N.W.2d at 872. Thus, for the same
reason that without a timely filing of the document invoking
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judicial review there could be no jurisdiction in McCorison to
consider the matter, neither without the service of summons in
Norris P.P. Dist. did the district court acquire power to consider
the matter. In each case, the situation was as if nothing had been
filed in the district court.

Although this case was not cited by either party, we also
declared in Nebraska Dept. of Correctional Servs. v. Carroll,
222 Neb. 307, 383 N.W.2d 740 (1986), that to acquire
jurisdiction over the subject matter of the action, there must be
strict compliance with the requirements of the statute granting
the right of appeal. Carroll arose upon the application to the
district court to recover attorney fees for services rendered the
claimant in proceedings held before state agencies. Because
under the circumstances the district court could not reach the
substantive issues considered by the agencies and the relevant
statute permitted the district court to award only those fees
incurred in determining issues the district court could reach, we
determined that the district court had no power to hear and
determine the matter of fees for services before the agencies.
The question in Carroll thus was clearly one of subject matter
jurisdiction.

Additionally, in another case not noted by the parties, we, in
the context of reviewing the appropriateness of a sanction for
the failure to timely prepare a transcript, wrote that the “filing
of the petition and the service of summons are the two actions
that are necessary to establish jurisdiction pursuant to the” act.
James v. Harvey, 246 Neb. 329, 332, 518 N.W.2d 150, 152
(1994). However, the Harvey dictum did not distinguish between
the steps required for obtaining subject matter jurisdiction under
the act and those required for obtaining personal jurisdiction.

The key to understanding the distinction between personal
jurisdiction and subject matter jurisdiction in this case is to first
recognize the nature of the proceeding before us. While
§ 39-669.18 inartfully referred to an “appeal” from the
department’s decision, the act makes clear that we are dealing
not with an appeal, in the technical sense, but with the initiation
of a proceeding to obtain judicial-branch review of the decision
of another branch of government. §§ 84-901 and 84-917. In
contrast, § 39-669.18 and the act grant the district court the
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original power and authority to determine whether the
department’s decision should stand. Thus, we are not dealing
with “appellate jurisdiction,” which in the strict sense is the
power and authority conferred upon a superior court to
reexamine and redetermine causes tried in inferior courts. See
Waters—-Pierce Oil Co. v. State of Texas, 107 Tex. 1, 106 S.W.
326 (1907). Rather, we are dealing with the institution of a suit
to obtain judicial-branch review of a nonjudicial-branch
decision; such a proceeding does not constitute an appeal. See,
Warren v. Indiana Telephone Co., 217 Ind. 93, 26 N.E.2d 399
(1940) (strictly speaking, there is no such thing as “appeal”
from administrative agency, but to meet requirements of “due
process of law,” there must be “judicial review” of orders of
administrative body, for purpose of adjudication that agency has
acted within scope of its powers, that substantial evidence
supports factual conclusions, and that determination comports
with law applicable to facts found); Commercial Standard
Insurance Company v. Cotton, 443 S.W.2d 423 (Tex. Civ. App.
1969) (suit to set aside award of board is “suit” and not
“appeal,” and when suit is filed, subject matter is withdrawn
from board); Broughton’s Est. v. Central Or. Irr. Dist., 165 Or.
435, 108 P.2d 276 (1940) (under statute providing that any
person aggrieved by order of state engineer in connection with
water rights shall have right to appeal to circuit court, “appeal”
contemplated by statute is to be regarded as original proceeding
in circuit court); DeFlumeri v. Sunderland, 109 Conn. 583, 145
A. 48 (1929); Norwalk Street Ry. Co.’s Appeal, 69 Conn. 576,
37 A. 1080 (1897); Plummer v. Johnson, 61 N.M. 423, 301
P.2d 529 (1956).

As a consequence, we are here concerned not with whether
Glass properly perfected an appeal from the department and
thereby invoked the district court’s appellate jurisdiction over
the subject matter, but with whether the district court, either
through the proper service of summons or through some other
means, obtained jurisdiction over the “person” of the
department.

The answer to the question before us is foreshadowed by a
case not cited by either party: Pointer v. State, 219 Neb. 315,
363 N.W.2d 164 (1985). Therein, the plaintiff had filed a claim
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for damages resulting from an automobile accident with the
State Claims Board, as required by the State Tort Claims Act.
Upon the board’s denial of the claim, the plaintiff filed a
petition for judicial review in the district court and caused
summons to be served on the State by delivery to the Secretary
of State. However, the relevant statute required service to be
made on the Attorney General. After making several other
general appearances in the district court, the Attorney General,
by filing a motion to dismiss, claimed lack of jurisdiction
because of the improper service of summons. In reversing the
district court’s order of dismissal, we, overruling precedent,
held that in those instances where the Legislature has waived the
State’s sovereign immunity as to a particular cause of action and
has designated a person or official as the agent of the State upon
whom summons may be served, that person or official validly
may enter a voluntary appearance for the State, thereby waiving
the issue of in personam jurisdiction.

Just as is the situation here, the district court in Pointer had
been asked to judicially review a nonjudicial-branch decision;
just as is the situation here, the Pointer summons giving notice
of that action was not properly served; and just as is the
situation here, the improperly noticed party in Pointer sought
affirmative relief from the district court by asking for a
dismissal of the proceeding for judicial review. Consequently,
Pointer dictates that we hold here that the department submitted
its person to the jurisdiction of the district court, and we hereby
do so.

This ruling comports with the long-settled law that one who
invokes the power of the court on an issue other than the court’s
jurisdiction over one’s person makes a general appearance so as
to confer on the court personal jurisdiction over that person.
Eliason v. Devaney, 228 Neb. 331, 422 N.W.2d 356 (1988);
Cropsey v. Wiggenhorn, 3 Neb. 108 (1873). That is to say, a
party who does more than call a court’s attention to the lack of
personal jurisdiction by asking for affirmative relief will not
later be heard to claim that the court lacked jurisdiction over
that party.

Thus, irrespective of whether the district court here lacked
personal jurisdiction over the department when overruling the
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department’s special appearance, the department submitted
itself to the personal jurisdiction of the court when it elected to
move for a dismissal rather than to stand on and appeal the
district court’s ruling on the special appearance. See Neb. Rev.
Stat. § 25-516.01 (Reissue 1989). In so writing, we are not
unmindful that pretrial motions to dismiss are not properly a
part of our pleading practice, State ex rel. Grape v. Zach, 247
Neb. 29, 524 N.W.2d 788 (1994); however, the relevant fact is
that regardless of whether it did so properly, by moving for a
dismissal the department invoked the power of the court on an
issue other than personal jurisdiction and thereby made a
voluntary appearance with the result that it submitted itself to
the binding effect of the district court’s judgment, Pointer,
supra; Eliason, supra (motion to dismiss invokes power of court
on issue other than jurisdiction and constitutes general
appearance); § 25-516.01.

For the foregoing reasons, the judgment of the district court
must be, and hereby is, affirmed.

AFFIRMED.
ConNoLLY, J., not participating.

WRIGHT, J., dissenting.

I respectfully dissent from the majority’s opinion and would
reinstate the revocation issued by the Nebraska Department of
Motor Vehicles. In my opinion, the department has correctly
asserted that because the Attorney General was not served with
summons, as required by Neb. Rev. Stat. § 84-917(2)(a)
(Reissue 1994), the district court lacked jurisdiction over the
subject matter of Glass’ petition for review.

In the present case, Glass’ petition for review was filed on
March 9, 1993. No summons was served on the Attorney
General. On March 10, summons was served by mail on the
head of the department. On April 27, the department filed a
special appearance, alleging that the district court lacked
jurisdiction because the Attorney General had not been served
with summons and that Glass had failed to comply with Neb.
Rev. Stat. § 25-510.02(1) (Reissue 1989). The district court
denied the special appearance “for the reason that it was not
timely filed.” The department then filed a motion to dismiss on
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the same grounds alleged in the special appearance, which
motion was overruled. The district court then ordered the
department to reinstate Glass’ driving privileges effective
immediately.

Although the department initially filed a special appearance
because the Attorney General was not served and now argues
that the district court lacked subject matter jurisdiction, it is not
only within the power, but is the duty, of an appellate court to
determine whether such appellate court has jurisdiction over the
subject matter. See Jones v. State, ante p. 158, 532 N.W.2d 636
(1995). Subject matter jurisdiction cannot be created by waiver,
estoppel, consent, or conduct of the parties. See Scherbak v.
Kissler, 245 Neb. 10, 510 N.W.2d 318 (1994).

Regardless of whether Glass’ action is an appeal or a petition
for judicial review under the Administrative Procedure Act, the
requirements for instituting the review are set forth in
§ 84-917(2)(a):

Proceedings for review shall be instituted by filing a

petition in the district court of the county where the action

is taken within thirty days after the service of the final

decision by the agency. . . . Summons shall be served

within thirty days of the filing of the petition in the manner

provided for service of a summons in a civil action.
“The filing of the petition and the service of summons are the
two actions that are necessary to establish jurisdiction pursuant
to the Administrative Procedure Act, Neb. Rev. Stat. §§ 84-901
to 84-920 [(Reissue 1994)].” James v. Harvey, 246 Neb. 329,
332, 518 N.W.2d 150, 152 (1994). Both of those actions must
be completed before the district court has authority to hear the
petition for judicial review, and if those actions are not timely
accomplished, the court is not given authority to conduct
judicial review.

I disagree with the majority that the requirement of serving
summons within 30 days of the filing of the petition is a matter
involving personal jurisdiction, which may be waived or may be
conferred upon the court by the conduct of a party. Glass’
failure to properly serve the Attorney General within 30 days of
the filing of the petition was fatal to his right to seek judicial
review under the Administrative Procedure Act.
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In my opinion, Norris P.P. Dist. v. State ex rel. Jones, 183
Neb. 489, 161 N.W.2d 869 (1968), controls. In that case, we
held that the district court lacked jurisdiction because of the
failure to serve summonses within 30 days as required. At that
time, § 84-917(2) (Reissue 1966) provided:

“Proceedings for review shall be instituted by filing a
petition in the district court of the county where the action
is taken within thirty days after the service of the final
decision by the agency. All parties of record shall be made
parties to the proceedings for review. Summons shall be
served as in other actions except that a copy of the petition
shall be served upon any such agency together with the
summons. The court, in its discretion, may permit other
interested persons to intervene.”
Norris PP, Dist., 183 Neb. at 490, 161 N.W.2d at 870.

In that case, the administrative agency’s order was entered on
June 29, 1967. On July 26, Norris Public Power District
(Norris) filed its petition on appeal in the district court. A
praecipe for service of summons on Consumers Public Power
District was filed by Norris on July 28, and summons was
issued. Summonses for the remaining 26 public power districts
were neither issued nor served within 30 days after the time for
appeal commenced.

The primary question before this court in Norris P.P. Dist.
was whether the district court obtained jurisdiction of the appeal
under § 84-917(2). “The only issue is whether or not the
controlling statute required the issuance of such summonses
within the 30-day appeal period.” Norris P.P. Dist., 183 Neb.
at 492, 161 N.W.2d at 871. We held:

The subsection of the statute by its first sentence states
that proceedings for review shall be instituted by filing a
petition in the district court after service of the final
decision of the agency. The second sentence provides that
all parties of record shall be made parties to the
proceedings for review. In other words, the clear meaning
is that the parties appealing are not only required to file a
petition in the district court, but they must file a petition
making all parties of record parties to the appeal
proceeding. But the statute requires more to lodge
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Jurisdiction of the appeal in the district court. It requires
that summons issue as in other cases. This simply means
that a summons must be served which will be valid under
the general rules of law governing the validity of a
summons and its service. All these requirements must be
met to invoke the jurisdiction of the district court on an
appeal from an adverse decision of an administrative
agency. The last sentence of the subsection makes it clear
that the requirements for invoking the jurisdiction of the
district court do not prevent the district court from
permitting other interested parties to intervene in the
proceedings on appeal. In summary, the statute requires
the filing of a petition, with all parties of record made
parties, and the service of summons on such parties, all
within 30 days from the service of the final decision of the
agency, after which the district court gains jurisdiction of
the appeal.

The plaintiffs contend that the words, “Proceedings for
review shall be instituted by filing a petition in the district
court,” mean that the jurisdiction of the district court is
complete with the filing of the petition. With this we
cannot agree. It is true that in common usage the words
“shall be instituted” mean “to commence” or “to begin.”
But it has a literal meaning of broader import that is
applicable here. Its authoritative meaning is “to inaugurate
or originate a design, plan, or purpose.” . . . See
Webster’s Third New International Dictionary. We think
that the words “shall be instituted by filing a petition” is
[sic] used in the sense that it originates a procedure that is
further spelled out in the language which follows it in the
same paragraph of the statute.

We think, further, that it was the intention of the
Legislature that a suit in which all parties of record are
parties be commenced within 30 days from date of the
service of the final decision of the Department of Water
Resources on the aggrieved party in order to secure a
review. The filing without the issuance of a summons is
not the commencement of an action. § 25-217, R. R. S.
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1943. We necessarily conclude that it was the intention of
the legislative act to require within 30 days the filing of a
petition with all parties of record made parties to the suit
and the issuance of summons subsequently served to confer
Jurisdiction on the district court.
(Emphasis supplied.) Norris P.P. Dist., 183 Neb. at 492-93,
161 N.W.2d at 871-72.

At the time of Norris P.P. Dist., § 84-917(2) did not contain
the requirement that summons be issued within 30 days of the
filing of the petition. Now, the Legislature has made it
mandatory that summons be issued within 30 days of the filing
of the petition.

The department moved to dismiss on the grounds that it had
not been properly served with process. After the 30 days
elapsed and summons was not issued, the department could
properly move to dismiss the case. The district court had no
jurisdiction in this case, and I would reinstate the revocation
issued by the department.

GRANT, J., Retired, joins in this dissent.

GRANT, J., Retired, dissenting.

I respectfully dissent. First, I do not think the distinction
made by the majority between an “appeal” and a “petition for
review” is correct or necessary to a proper disposition of this
cause. Without specifically discussing each case cited by the
majority concerning the different ways in which other states
(under different statutes) treat attempted reviews of
administrative orders by courts, I note that Commercial
Standard Insurance Company v. Cotton, 443 S.W.2d 423 (Tex.
Civ. App. 1969), is cited with approval in White v. State, 543
S.W.2d 366 (Tex. Crim. App. 1976). The Texas criminal
appellate court states:

Our research reveals that the word “appeal” has not
been construed in Texas by an appellate court having
criminal jurisdiction since 1840. In that year, in Republic
v. Smith, Dallam 407, the Supreme Court of the Republic
of Texas defined an appeal (quoting Blackstone) as “a
complaint to a superior court of injustice done by an
inferior one.” Mr. Black gives a similar definition. Black’s
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Law Dictionary, supra, at 124 [rev. 4th ed. 1968].
543 S.W.2d at 368.

I respect precedent, but I have difficulty relying on a case
decided 5 years before Texas became a state. I note that “Mr.
Black” now, in Black’s Law Dictionary 88-89 (Sth ed. 1979)
and in Black’s Law Dictionary 96 (6th ed. 1990), defines
“appeal” as follows: “Resort to a superior (i.e. appellate) court
to review the decisions of an inferior (i.e. trial) court or
administrative agency. . . . In addition, an appeal may be taken
from an administrative agency to a trial court (e.g. from
Appeals Council in social security case to U.S. district court).”

Additionally, as noted in the majority opinion, Neb. Rev.
Stat. § 60-6,208 (Reissue 1993) and its predecessor statute
provide for an “appeal.” Further, Neb. Rev. Stat. § 84-917(7)
(Reissue 1994) provides: “The review provided by this section
shall not be available in any case where other provisions of law
prescribe the method of appeal.” I believe a fair interpretation
of subsection (7) is that a petition for review is one form of an
appeal.

I believe that the difference between a petition for review and
an appeal is a difference without a distinction, and if that were
the only issue before us, there would be no necessity for dissent.
It is what happens, however, when the petition for review is
treated as an entirely new lawsuit, apparently to be governed by
the provisions of chapter 25, articles 1 through 10, of the
Nebraska Revised Statutes, that concerns me. Those provisions
govern the instituting of new actions by a plaintiff. I do not
think the petition for review is an entirely new lawsuit, because
no evidence can be adduced in that suit and the entire record to
be considered is the record before the agency.

Glass’ “Petition for Review of Administrative Agency’s
Decision” was filed on March 9, 1993. The petition sought the
review of the department’s order of suspension of February 16.
The petition for review, among other requests, sought a stay of
Glass’ suspension. The district court ordered a stay of the
suspension order on March 11. Whether this stay was granted
“after notice . . . to all parties of record” and whether the court
made findings, all as required by § 84-917(3), need not be
determined, but the district court did, ex parte, and without
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compliance with the statute, suspend an apparently valid order
of the department.

No summons was ever served on the Attorney General of
Nebraska. On March 10, 1993, summons was served, by mail,
on the head of the department. On April 27, “State of Nebraska
Department of Motor Vehicles, Appellee” filed a special
appearance alleging that the district court had no jurisdiction
because the Attorney General had not been served a summons
and that Glass had failed to comply with Neb. Rev. Stat.
§ 25-510.02(1) (Reissue 1989). The majority holds that in this
case, “in order to institute judicial review under the act, a
summons must be served on the Attorney General.”

The district court, apparently relying on Nebraska’s general
rules of pleading in the filing of cases in the district court,
denied the special appearance “for the reason that it was not
timely filed.” The jurisdiction issue was apparently not
considered, but the department was apparently held in default
because of the lack of timely pleading.

This disposition was set out in a district court order of May
24, 1993, at the time when “THIS MATTER came on for
hearing on the Petitioner’s Petition for Review . . . .”

In the district court’s May 24 order, in the next sentences
after disposition of the special appearance, the court stated:
“The Respondent [department] then filed a Motion to Dismiss
the Petition for Administrative Agency’s Decision [sic] on the
same grounds alleged in the Special Appearance. The Court
being duly advised in the premises finds and Orders that said
Motion to Dismiss is hereby overruled.”

The district court then ordered the department “to reinstate
the Petitioner’s driving privileges effective immediately.” The
majority holds that by moving for dismissal, “the department
invoked the power of the court [and] submitted itself to the
binding effect of the district court’s judgment.”

For the purposes of this dissent, I raise no question as to how
the district court exercised jurisdiction over the department at
the instant the department’s motion was made and immediately
set aside the department’s order without giving the department
a chance to raise a defense to the petition. After all, the
department had apparently been in the case about 10 minutes
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when it had to defend this new lawsuit.

I dissent because the record is clear that no service of
summons was made on the Attorney General. Section
84-917(2)(a) provides that proceedings for review shall be
instituted by filing a petition within 30 days after the agency
decision and that “[sJummons shall be served within thirty days
of the filing of the petition in the manner provided for service
of a summons in a civil action.” (Emphasis supplied.) Glass’
petition for review was filed on March 9, 1993. The last day for
service of summons was April 8. No proper service of
summons was ever made. This so-called voluntary appearance
was made on May 24. In James v. Harvey, 246 Neb. 329, 332,
518 N.W.2d 150, 152 (1994), we stated: “The filing of the
petition and the service of summons are the two actions that are
necessary to establish jurisdiction pursuant to the Administrative
Procedure Act.”

I would construe the requirement of service of summons of
the petition within 30 days as mandatory. If not, the
department’s order of suspension remains in limbo, or perhaps
vanishes into a legal “black hole,” between April 8, 1993, the
time 30 days after the filing of the petition, and the date the
State of Nebraska allegedly entered its inadvertent “voluntary
appearance” on May 24. To adopt the majority ruling severely
damages the chances of a valid administrative order becoming
final at any known certain time.

In summary, I note that in Twiss v. Trautwein, 247 Neb. 535,
536, 529 N.W.2d 24, 25 (1995), we referred to the fact that
petitioners “appealed the [Nebraska Accountability and
Disclosure Commission’s] decision to the Lancaster County
District Court.” In Twiss v. Trautwein, the district court
determined that the Attorney General had not been served with
summons and “dismissed the appeal.” Id. We stated:

On further review, petitioners argue that both the
district court and the Court of Appeals erred in ruling that
they were required to serve summons upon the Attorney
General even though they had complied with Neb. Rev.
Stat. § 25-505.01(1) (Reissue 1989). In an appeal under
the Administrative Procedure Act, the appeal shall be
taken in the manner provided by law for appeals in civil
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cases, and the judgment rendered or final order entered by
the district court may be affirmed, or it may be reversed,
vacated, or modified for errors appearing on the record, or
the case may be remanded for further proceedings. James
v. Harvey, 246 Neb. 329, 518 N.W.2d 150 (1994); Davis
v. Wright, 243 Neb. 931, 503 N.W.2d 814 (1993).

Both parties agree that the NADC is a state agency and
that this appeal is governed by the Administrative
Procedure Act. Neb. Rev. Stat. § 84-917(2)(a) (Reissue
1994) provides that in a review of proceedings under the
Administrative Procedure Act, “[slJummons shall be served
within thirty days of the filing of the petition in the manner
provided for service of a summons in a civil action.”
Therefore, we must look to Neb. Rev. Stat. § 25-501 et
seq. (Reissue 1989) to determine the statutory criteria for
serving summons in a civil action.

247 Neb. at 536-37, 529 N.W.2d at 25-26.

I see no reason to depart at this time from the statements in,

and the holding of, Twiss v. Trautwein.

I think the issue in this case should be determined within the
concept of “appellate” jurisdiction and that if the summons on
the petition for review is not filed within 30 days, the district
court loses whatever appellate jurisdiction it has. I would
dismiss the appeal from the district court to this court and order
the cause remanded by the district court to the department for
enforcement of the department’s suspension order.

STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR

ASSOCIATION, RELATOR, V. MICHAEL J. GUYERSON, RESPONDENT.

536 N.w.2d 67
Filed August 25, 1995. No. S-95-805.

Original action. Judgment of disbarment.

WHITE, C.J., CAPORALE, LANPHIER, WRIGHT, CONNOLLY, and
GERRARD, JJ.

PErR CURIAM.
On February 13, 1990, Michael J. Guyerson was admitted to
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the practice of law in the State of Nebraska, having previously
been admitted to the practice of law in the State of Colorado on
October 19, 1981.

On June 30, 1995, the Supreme Court of the State of
Colorado issued an opinion disbarring Guyerson from the
practice of law in Colorado, effective 30 days from the issuance
of the opinion.

In disbarring Guyerson, the Colorado Supreme Court stated
that Guyerson “converted a large amount of law firm and client
funds by fraudulent billing practices.” The Colorado court noted
that Guyerson was charged with, and pleaded guilty to, felony
theft and received a 1-year unsupervised deferred judgment.

On July 28, 1995, the Nebraska State Bar Association’s
Assistant Counsel for Discipline filed a reciprocal discipline
motion asking this court to enter an order disbarring Guyerson
from the practice of law in the State of Nebraska. The motion
alleged that Guyerson had engaged in conduct in violation of
Canon 1, DR 1-102(A)(4) and (6) of the Code of Professional
Responsibility. DR 1-102(A)(4) provides that a lawyer shall not
engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation and DR 1-102(A)(6) provides that a lawyer
shall not engage in any conduct that adversely reflects on the
lawyer’s fitness to practice law.

Accompanying the motion filed in this court was Guyerson’s
signed and notarized “Voluntary Surrender of License.” In
surrendering his license to practice law in this state, Guyerson
admitted that he had engaged in conduct in violation of DR
1-102(A)(4) and (6) and that he had been disbarred from
practicing law in the State of Colorado. Guyerson acknowledged
that he freely, knowingly, and voluntarily surrendered his
license to practice law and consented to the entry of an order of
disbarment by this court. He also freely, knowingly, and
voluntarily waived his right to notice, appearance, or hearing
prior to the entry of an order of disbarment.

We accept Guyerson’s surrender of his license to practice law
in Nebraska and order him disbarred from the practice of law
in the State of Nebraska, effective immediately.

JUDGMENT OF DISBARMENT.

FAHRNBRUCH, J., not participating.
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OMAHA PusLIc PoweR DISTRICT, A NEBRASKA POLITICAL

SUBDIVISION, APPELLEE, V. NEBRASKA DEPARTMENT OF REVENUE

AND M. BERRI BaLka, TaAXx COMMISSIONER, APPELLANTS.
NEBRASKA PuUBLIC POWER DISTRICT, A NEBRASKA PUBLIC
CORPORATION AND POLITICAL SUBDIVISION, APPELLEE, V.

NEBRASKA DEPARTMENT OF REVENUE AND M. BERRI BALKA,

10.

11.

12.

Tax COMMISSIONER, APPELLANTS.
537 N.w.2d 312

Filed September 8, 1995. No. S-93-1100.

Statutes: Appeal and Error. Statutory interpretation is a matter of law in
connection with which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the determination made by the
court below.

Statutes: Taxation. Tax exemption provisions are strictly construed, and their
operation will not be extended by construction. Property which is claimed to be
exempt must clearly come within the provision granting exemption from taxation.
Statutes: Taxation: Proof. Since a statute conferring an exemption from taxation
is strictly construed, one claiming an exemption from taxation of the claimant or
the claimant’s property must establish entitlement to the exemption.

Statutes. A statute is open for construction when the language used requires
interpretation or may reasonably be considered ambiguous.

Statutes: Legislature: Intent. The interpretation of a statute requires the court to
determine and give effect to the purpose and intent of the Legislature as
ascertained from the entire language of the statute considered in its plain,
ordinary, and popular sense. Effect must be given, if possible, to all the several
parts of a statute.
o : . To ascertain the intent of the Legislature, a court may examine
the legislative history of the act in question.

Administrative Law: Statutes. Although construction of a statute by a
department charged with enforcing it is not controlling, considerable weight will
be given to such a construction, particularly when the Legislature has failed to
take any action to change such an interpretation.

Administrative Law. Agency regulations properly adopted and filed with the
Secretary of State of Nebraska have the effect of statutory law.

Administrative Law: Appeal and Error. Deference is accorded to an agency’s
interpretation of its own regulations unless plainly erroneous or inconsistent.
Statutes. Effect must be given, if possible, to all the several parts of a statute;
no sentence, clause, or word should be rejected as meaningless or superfluous if
it can be avoided.

____. In construing a statute, a court must look to the statute’s purpose and give
to the statute a reasonable construction which best achieves that purpose, rather
than a construction which would defeat it.

Statutes: Legislature: Intent. The components of a series or collection of statutes
pertaining to a certain subject matter may be conjunctively considered and
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construed to determine the intent of the Legislature so that different provisions of
an act are consistent, harmonious, and sensible.

Appeal from the District Court for Lancaster County: PAuL
D. MerritT, JR., Judge. Reversed and remanded with
directions.

Don Stenberg, Attorney General, and L. Jay Bartel for
appellants.

Norman H. Wright and Michael J. Mooney, of Fraser,
Stryker, Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for
appellee Omaha Public Power District.

Robert A. Green for appellee Nebraska Public Power
District.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
and CoNNoLLy, JJ.

WRIGHT, J.

Omaha Public Power District (OPPD) and Nebraska Public
Power District (NPPD) filed claims for tax credits under the
Employment Expansion and Investment Incentive Act (the Act).
The state Tax Commissioner (Commissioner) denied the claims.
On appeal, the district court for Lancaster County reversed the
orders of the Commissioner and remanded the matters for a
determination of the amount of credits, if any, to which OPPD
and NPPD might be entitled. The Commissioner and the
Department of Revenue (Department) appeal.

SCOPE OF REVIEW

Statutory interpretation is a matter of law in connection with
which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the
determination made by the court below. Vervaecke v. State, 247
Neb. 707, 529 N.W.2d 779 (1995); State ex rel. Perkins Cty. v.
County Superintendent, 247 Neb. 573, 528 N.W.2d 340 (1995);
In re Application of City of Grand Island, 247 Neb. 446, 527
N.W.2d 864 (1995).

Tax exemption provisions are strictly construed, and their
operation will not be extended by construction. Property which
is claimed to be exempt must clearly come within the provision
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granting exemption from taxation. Nebraska State Bar Found. v.
Lancaster Cty. Bd. of Equal., 237 Neb. 1, 465 N.W.2d 111
(1991); Indian Hills Comm. Ch. v. County Bd. of Equal., 226
Neb. 510, 412 N.W.2d 459 (1987); Bethphage Com. Servs. v.
County Board, 221 Neb. 886, 381 N.W.2d 166 (1986). Since a
statute conferring an exemption from taxation is strictly
construed, one claiming an exemption from taxation of the
claimant or the claimant’s property must establish entitlement to
the exemption. Nebraska State Bar Found. v. Lancaster Cty. Bd.
of Equal., supra; Nucor Steel v. Leuenberger, 233 Neb. 863,
448 N.W.2d 909 (1989). See Bethphage Com. Servs. v. County
Board, supra.

FACTS

The basic facts in this case are not in dispute. OPPD and
NPPD (collectively referred to as “the utilities”) are political
subdivisions of the State of Nebraska. The utilities were created
and operate by virtue of chapter 70, article 6, of the Nebraska
Revised Statutes, each providing electrical power within its
chartered territory.

NPPD operates an electrical utility system and generates,
transmnits, distributes, and sells electricity within its chartered
territory, which comprises 86 of Nebraska’s 93 counties and
portions of 5 other counties. NPPD pays Nebraska sales and use
taxes upon taxable products and services it purchases. During
1989, NPPD increased the number of employees in its business
by 46 new full-time employees, as determined in accordance
with Neb. Rev. Stat. § 77-27,190 (Reissue 1990), and increased
its capital investment in Nebraska by $33,778,915, as
determined in accordance with Neb. Rev. Stat. § 77-27,191
(Reissue 1990). Pursuant to the Act, Neb. Rev. Stat.
§§ 77-27,187 to 77-27,196 (Reissue 1990), NPPD filed a
claim for tax credits in the amount of $519,000 for taxes paid
during 1990.

OPPD was chartered for the purpose of generating,
distributing, and selling electricity to consumers in a 13-county
area in eastern Nebraska. In 1989, OPPD increased its average
number of employees by 163 full-time employees and increased
its qualified investment by $125,219,587.81. In 1990, OPPD
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increased its employees by 81 full-time employees and increased
its qualified investment by $85,374,048.90. In 1991, OPPD
increased its employees by 37 full-time employees and
increased its qualified investment by $78,039,515.95. Based
upon these increases in employees and capital investment,
OPPD filed a claim for refund of sales and use taxes paid during
1990, 1991, and 1992 in the amount of $4,268,500.

M. Berri Balka is the Commissioner, and the Department is
an agency of the state created pursuant to Neb. Rev. Stat.
§ 77-360 (Reissue 1990). The Department contested the
utilities’ claims, asserting that their activities involved the
generation and distribution of electricity and, therefore, did not
constitute the “manufacture” of “tangible personal property”
under the Act and that the generation and distribution of
electricity is not a “qualifying business” under the Act. The
Department also contested the claims on the basis that the
utilities improperly calculated credits claimed due on a
statewide basis. The Department argued that because the
utilities’ business operations are conducted in multiple
locations, they do not constitute a single business location for
purposes of computing credits in accordance with the Act.

A consolidated hearing on the claims was held before the
Department’s designated hearing officer. Following the hearing,
the Commissioner denied the claims. The Commissioner found
that the generation of electricity is considered a service and,
therefore, is not a “qualifying business” for purposes of the Act.
The Commissioner did not address whether the activities of the
utilities constituted a single business location for purposes of
calculating credits under the Act.

The utilities sought judicial review in the district court under
the Administrative Procedure Act, Neb. Rev. Stat. §§ 84-901
through 84-920 (Reissue 1994). The court concluded that in
Nebraska, electricity is considered a product or commodity
which is manufactured. The court reversed the Commissioner’s
orders and remanded the matters to the Commissioner for a
determination as to the amount of credits, if any, to which the
utilities might be entitled. The court also noted that the issue of
whether the utilities’ activities constituted a single business
location had not been addressed by the Commissioner.
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ASSIGNMENTS OF ERROR

The Commissioner and the Department allege that the district
court erred in finding that the generation of electricity
constituted the manufacture of tangible personal property, in
finding that the utilities were engaged in a qualifying business
under the Act, and in remanding the actions for further
-proceedings before the Commissioner to determine whether the
utilities’ activities were conducted at a single business location
or multiple business locations for purposes of computing credits
under the Act.

ANALYSIS

The issue presented is whether the generation and
distribution of electricity by the utilities constitute the
manufacture of tangible personal property within the meaning of
the Act. Statutory interpretation is a matter of law in connection
with which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the
determination made by the court below. Vervaecke v. State, 247
Neb. 707, 529 N.W.2d 779 (1995). We note that tax exemption
provisions are strictly construed. See Nebraska State Bar
Found. v. Lancaster Cty. Bd. of Equal., 237 Neb. 1, 465
N.W.2d 111 (1991). One claiming an exemption from taxation of
the claimant or the claimant’s property must establish
entitlement to the exemption. /d.

The Act originated in 1986 Neb. Laws, L.B. 1124. Section
77-27,188 provides for credits against taxes imposed by the
Nebraska Revenue Act of 1967 to any taxpayer engaged in a
qualifying business described in § 77-27,189, which stated:

A qualifying business shall mean any business engaged
in the activities listed in subdivisions (2)(a) to (g) of this
section or in the storage, warehousing, distribution,
transportation, or sale of tangible personal property, except
that qualifying business shall not include any business
activity in which eighty percent or more of the total sales
are sales to the ultimate consumer of tangible personal
property which is not (1) assembled, fabricated,
manufactured, or processed by the taxpayer or (2) used by
the purchaser in any of the following activities:
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(a) The assembly, fabrication, manufacture, or
processing of tangible personal property;

(b) The feeding or raising of livestock;

(c) The conducting of research, development, or testing
for scientific, agricultural, animal husbandry, or industrial
purposes;

(d) The performance of data processing,
telecommunication, insurance, or financial services;

(e) Farming or ranching;

(f) The administrative management or the headquarters
of any of the activities listed in subdivisions (a) to (e) of
this subdivision or any activity excluded solely because of
its retail sales; or

(g) Any combination of the activities listed in this
section,

The Commissioner concluded that the generation of
electricity is a service and, therefore, not a qualifying business
under the Act. The district court concluded, as a matter of
statutory interpretation, that the generation of electricity is the
manufacture of tangible personal property as contemplated by
the Act. To decide this case, we must determine whether the
generation and distribution of electricity is a service or is the
manufacture of tangible personal property.

The district court relied upon State, ex rel. Spillman, v.
Interstate Power Co., 118 Neb. 756, 226 N.W. 427 (1929). The
district court concluded that it was required to follow our
holding that electricity is a commodity, interpreting our holding
to mean that the generation of electricity by OPPD and NPPD
is the manufacture of tangible personal property. The district
court then concluded that OPPD and NPPD are qualifying
businesses under the Act.

ANALYSIS OF SPILLMAN
Whether electricity is tangible personal property for purposes
of the Act is not controlled by our decision in Spillman, which
must be observed in its particular setting. In Spillman, we held
that electricity was a commodity “in the language of everyday
life and in the strictly commercial sense of the term.” 118 Neb.
at 771, 226 N.W. at 433. The plaintiff’s petition sought to
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enjoin the defendants from putting into force a schedule of rates
for electricity for the unlawful purpose of destroying the
business of a competitor. The statute upon which the plaintiff
relied was directed against those
“engaged in the production, manufacture or distribution of
any commodity in general use that shall intentionally, for
the purpose of destroying the business of a competitor in
any locality, discriminate between different sections,
communities, or cities of this state by selling such
commodity at a lower rate in one section, community or
city, than is charged for said commodity by said party in
another section, community or city, after making due
allowance for the difference, if any, in the grade or quality
and in the actual cost of transportation from the point of
production . . . .”
Spillman, 118 Neb. at 765, 226 N.W. at 431. Interstate Power
Company contended that electricity or electrical energy which
was supplied by them was not a commodity or a manufactured
product as the terms were employed in the provisions of the laws
of Nebraska upon which the State relied. We concluded that
in the language of everyday life and in the strictly
commercial sense of the term, “electricity” is “produced,”
“stored,” “measured,” “bought and sold.” It is moved or
transported from place to place in containers or by cable.
It is something that one trades or deals in. We buy it and
pay for it and determine the amount of our purchases by
definite and well-understood “standard.”
Id. at 771, 226 N.W. at 433. We noted that as a matter of strict
definition, electricity, in the commercial sense of the term, was
included within the literal terms of the statute upon which the
State relied. However, neither the statute relied on in Spillman
nor the term “commodity” applies to the case at bar.

Our definition of electricity in Spillman does not make clear
whether electricity falls within the general definition of tangible
personal property for purposes of the Act. As noted by the
Commissioner, electricity is a physical phenomenon; it is
energy, not matter, and has no mass. Electricity can hardly be
called “tangible,” which means “capable of being touched.” See
Webster’s Encyclopedic Unabridged Dictionary of the English
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Language 1452 (1989). A statute is open for construction when
the language used requires interpretation or may reasonably be
considered ambiguous. State v. Melcher 240 Neb. 592, 483
N.W.2d 540 (1992).

Even if we accepted the definition of electricity in Spillman
as authoritative, the Legislature has since changed the law.
Spillman was issued in 1929. In 1967, the Legislature enacted
the Nebraska Revenue Act of 1967. The Legislature did not use
the term “commodity” to describe electricity. It treated public
utilities separately from the manufacture of tangible personal
property within the provisions of chapter 77. It is obvious that
the Legislature, in adopting the Nebraska Revenue Act of 1967,
intended to make some change in the existing law. See No Frills
Supermarket v. Nebraska Liq. Control Comm., 246 Neb. 822,
523 N.W.2d 528 (1994).

AMBIGUITY OF § 77-27,189

Neb. Rev. Stat. § 77-101 (Cum. Supp. 1994) provides: “For
purposes of Chapter 77 and any statutes dealing with taxation,
unless the context otherwise requires, the definitions found in
sections 77-102 to 77-122 shall be used.” Tangible personal
property is defined in Neb. Rev. Stat. § 77-105 (Cum. Supp.
1994) as follows: “[Tlangible personal property includes all
personal property possessing a physical existence, excluding
money.” However, neither electricity nor tangible personal
property is defined in the Act itself.

Since electricity is not specifically included or excluded as
tangible personal property within the Act, we must interpret the
Act. The interpretation of a statute requires the court to
“determine and give effect to the purpose and intent of the
Legislature as ascertained from the entire language of the statute
considered in its plain, ordinary, and popular sense. . . .
[Elffect must be given, if possible, to all the several parts of a
statute.” NC+ Hybrids v. Growers Seed Assn., 219 Neb. 296,
299, 363 N.W.2d 362, 365 (1985). In order for the utilities to
qualify under the provisions of the Act, the purpose of the
Legislature must have been to treat the generation and
distribution of electricity as the manufacture of tangible personal
property. If the generation of electricity is a service, then the
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utilities are not qualifying businesses within the meaning of the
Act.

Whether the generation of electricity is the manufacture of
tangible personal property is a question of first impression in
Nebraska. A scientific discussion of the properties of electricity,
while informative, is legally inconclusive and is not the way in
which we will consider the question. Instead, we will consider
the legislative history of the Act, and chapter 77 of the
Nebraska Revised Statutes, in which thé Act is found.

LEGISLATIVE HISTORY
“To ascertain the intent of the Legislature, a court may

examine the legislative history of the act in question.”
Georgetowne Ltd. Part. v. Geotechnical Servs., 230 Neb. 22,
28, 430 N.W.2d 34, 39 (1988). The purpose of the Act is to
encourage and reward the development and expansion of
business in the state. The Act was not intended to provide a tax
credit for all businesses that increased employment and
investment, but was limited to those businesses specifically
described in § 77-27,189. When the Act was amended in 1987,
the Legislature’s intent was discussed at the Revenue Committee
hearing.

In recent years, not too many new manufacturers,

assemblers, or food processors have come into our state.

So, actually, we're . . . we’re offering this tax incentive to

a few people. Most growth in recent years has been in

services and retailers. By excluding retailers and service

businesses we are preserving the opportunity for growth in

our tax base. It has been said that new employees coming

into manufacturing take five more people in services and

in the retail sector to support them.
Revenue Committee Hearing, L.B. 270, 90th Leg., 1st Sess. 37
(Feb. 19, 1987). The Act was thereafter amended by 1987 Neb.
Laws, L.B. 270. At the same time, the Legislature also passed
1987 Neb. Laws, L.B. 775, the Employment and Investment
Growth Act, now codified as Neb. Rev. Stat. §§ 77-4101 to
77-4112 (Reissue 1990 & Cum. Supp. 1994).

A comment by Senator Elroy Hefner during the floor debate

on L.B. 270 reads as follows:
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This will give incentive to potential investment to create
new jobs in Nebraska at a time when the state badly needs
a boost in its economy. It requires a present or a new
employer to make a significant investment initially. This
would be the $100,000 minimum, and at the same time
requires that at least two new jobs be created. These would
be primary jobs. We know when we create primary jobs it
adds to the secondary jobs. . . . It’s the creation of
primary jobs that will allow for the . . .

. creation of other jobs which serves [sic] the
primary jobs. Let’s remember that these new employees
have to pay income tax and sales tax on the services that
they use. Those employees will need services, and in turn
those services will hire other people. So it really does have
a multiplying effect.

Floor Debate, 90th Leg., 1st Sess. 3725 (Apr. 22, 1987).

In passing the Act, the Legislature intended to encourage the
creation of what were referred to as “primary jobs,” as opposed
to the services that would support the primary jobs. The credits
were to be used to provide an incentive to create new jobs in
Nebraska and boost its economy. Our reading of the legislative
history leads us to conclude that the Legislature’s purpose in
passing and amending the Act was to benefit those businesses
that would increase Nebraska’s capacity to produce economic
goods rather than services.

INTERPRETATION OF CHAPTER 77

As pointed out by the Commissioner, the Legislature has
historically treated public utilities separately from retailers of
tangible personal property within the context of the Nebraska
sales and use tax laws. In 1967, in the original draft of a bill
defining tangible personal property, the Legislature included
electricity within the definition of tangible personal property,
but later amendments to the bill eliminated electricity from the
definition. See 1967 Neb. Laws, ch. 487, § 2, p. 1543. Sales
made by utilities and sales made by retailers are treated as
separate types of transactions. The sales tax is imposed
separately on sales of tangible personal property and the gross
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receipts from public utilities.

For example, Neb. Rev. Stat. § 77-2703(1) (Cum. Supp.
1992) provides: “There is hereby imposed a tax at the rate
provided in section 77-2701.02 upon the gross receipts from all
sales of tangible personal property sold at retail in this state, the
gross receipts of every person engaged as a public utility . .
. .” Neb. Rev. Stat. § 77-2705(2) (Cum. Supp. 1992) provides:
“Every person furnishing public utility service as defined in
subsection (2) of section 77-2702.07 shall register with the Tax
Commissioner . . . .” Neb. Rev. Stat. § 77-2704.13 (Cum.
Supp. 1992) provided:

Sales and use taxes shall not be imposed on the gross
receipts from the sale . . . of:

(2) Sales and purchases of such energy sources or fuels
made before October 1, 1991, or after September 30,
1992, when more than fifty percent of the amount
purchased is for use directly in processing, manufacturing,
or refining tangible personal property, in the generation of
electricity, or by any hospital.

This section lists the generation of electricity separately from
the processing, manufacturing, or refining of tangible personal
property and contains a ceiling on the amount of tax that applies
to manufacturers of tangible personal property, but not on taxes
applying to generators of electricity. Had the Legislature
considered the operation of utilities to be the same as the
business of manufacturing tangible personal property, there
would have been no reason to separate utilities from the general
language relating to tangible personal property.

The Department has paralleled the Legislature’s intent to
treat electricity as a service in Nebraska Sales and Use Tax
Regulation 1-066.01, 316 Neb. Admin. Code, ch. 1, § 066.01
(1983):

The sales or use tax applies to all retail sales of gas
(natural or artificial), electricity, sewer, and water by a
public utility except for certain enumerated exemptions
under the Nebraska Revenue Act of 1967, as amended.
“Public utility” for purposes of this regulation, shall mean
any person transmitting, distributing, or furnishing gas,
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electric, sewer, and water service to the public over or
through a distribution system of wires, cables, conduits,
pipes, mains, services, bottles, etc.

Nebraska Department of Revenue Ruling 1-86-1 (Jan. 7,
1986) states that electricity is not considered tangible personal
property for purposes of the Nebraska sales and use tax laws.
In McCaul v. American Savings Co., 213 Neb. 841, 331 N.W.2d
795 (1983), we held that although construction of a statute by a
department charged with enforcing it is not controlling,
considerable weight will be given to such a construction,
particularly when the Legislature has failed to take any action
to change such an interpretation.

The Department classifies electricity as a service and applies
a use tax. See 316 Neb. Admin. Code, ch. 1, §§ 066.01 and
066.02 (1983). Agency regulations properly adopted and filed
with the Secretary of State of Nebraska have the effect of
statutory law. Slack Nsg. Home v. Department of Soc. Servs.,
247 Neb. 452, 528 N.W.2d 285 (1995). Deference is accorded
to an agency’s interpretation of its own regulations unless
plainly erroneous or inconsistent. Id.

At this point, we must consider the burden that the utilities
must sustain to prevail in their arguments. In the present case,
although the Act describes a tax credit, for purposes of our
analysis, we treat it the same as a tax exemption. Tax exemption
provisions are strictly construed, and their operation will not be
extended by construction. Nebraska State Bar Found. v.
Lancaster Cty. Bd. of Equal., 237 Neb. 1, 465 N.W.2d 11
(1991). Property which is claimed to be exempt must clearly
come within the provision granting exemption from taxation. /d.
Since a statute conferring an exemption from taxation is strictly
construed, one claiming an exemption must establish
entitlement to the exemption. Id.

As we look at the manner in which electricity has been
treated for taxation purposes within chapter 77, we find that the
Legislature has categorized utilities as a service rather than
tangible personal property. Effect must be given, if possible, to
all the several parts of a statute; no sentence, clause, or word
should be rejected as meaningless or superfluous if it can be
avoided. State ex rel. Perkins Cty. v. County Superintendent,


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































