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We affirm the order of the district court.  

STANDARD OF REVIEW 
An action to declare a statute unconstitutional "is more akin 

to relief through an equity action than to relief through a law 
action." State v. Nebraska Assn. of Pub. Employees, 239 Neb.  
653, 657, 477 N.W.2d 577, 581 (1991). Accord, Robotham v.  
State, 241 Neb. 379, 488 N.W.2d 533 (1992); Day v. Nelson, 
240 Neb. 997, 485 N.W.2d 583 (1992). On appeal from an 
equity action, the appellate court tries factual questions de novo 
on the record and, as to questions of both fact and law, is 
obligated to reach a conclusion independent from the conclusion 
reached by the trial court. See, Robotham v. State, supra; Day 
v. Nelson, supra; State v. Nebraska Assn. of Pub. Employees, 
supra.  

FACTS 
This case arises from a statewide legislative redistricting 

following the 1990 decennial census, which established 
Nebraska's population at 1,578,385. This resulted in each of 
Nebraska's 49 legislative districts having an ideal population of 
32,212 persons. The Legislature's Committee on Government, 
Military, and Veterans' Affairs, charged with formulating the 
redistricting guidelines, determined that no redistricting plan 
would be considered in which districts deviated more than plus 
or minus 2 percent from the ideal population.  

The redistricting was accomplished pursuant to L.B. 614. We 
held L.B. 614 to be unconstitutional as to Madison County 
because Madison County's population fell into the ideal 
population range and the Legislature had failed to follow the 
county lines even though it was practical to do so. See Day v.  
Nelson, supra. The Legislature subsequently enacted L.B. 7 to 
redistrict Madison County in conformity with Day. At the same 
time, L.B. 15 was enacted to change the boundaries of two 
districts in southwest Nebraska.  

As a result of L.B. 614, Sheridan County was divided and 
assigned to two legislative districts. Prior to the redistricting, all 
of Sheridan County had been in district 49. Following the 
redistricting, the two Gordon precincts adjacent to Cherry 
County were added to legislative district 43, while the
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remainder of Sheridan County remained in district 49. The 
amendment of L.B. 614 by L.B. 7 and L.B. 15 had no effect on 
the division of Sheridan County.  

Hiava filed a lawsuit in district court seeking a declaration 
that L.B. 614, as amended, violated article III, § 5, of the 
Nebraska Constitution because the Legislature's redistricting 
failed to follow county lines where practicable. Hlava further 
requested an injunction against the implementation and 
enforcement of the statute.  

The district court found L.B. 614, as amended, to be 
constitutional and dismissed the case. Hlava timely appealed to 
this court.  

ASSIGNMENT OF ERROR 
Hlava's sole assignment of error is that the district court 

erred in determining that L.B. 614, as amended by L.B. 7 and 
L.B. 15, does not violate Neb. Const. art. III, § 5.  

ANALYSIS 
Initially, we note that one claiming that a statute is 

unconstitutional has the burden to show that the questioned 
statute is unconstitutional. State v. Philipps, 246 Neb. 610, 521 
N.W.2d 913 (1994); Henry v. Rockey, 246 Neb. 398, 518 
N.W.2d 658 (1994). A statute is presumed to be constitutional, 
and all reasonable doubts will be resolved in favor of its 
constitutionality. Id. Unconstitutionality must be clearly 
established before a statute will be declared void. In re 
Application A-16642, 236 Neb. 671, 463 N.W.2d 591 (1990).  

Article III, § 5, of the Nebraska Constitution, which requires 
the Legislature to redistrict the legislative districts of the state 
after each federal decennial census, provides that "[i]n any such 
redistricting, county lines shall be followed whenever 
practicable, but other established lines may be followed at the 
discretion of the Legislature." (Emphasis supplied.) 

Hlava argues that article III, § 5, stands for the proposition 
that "[wihen required to redistrict itself by . . . the Nebraska 
Constitution, the Nebraska Legislature is bound to the use of 
county lines for state legislative district boundaries except for 
counties which must be divided into two or more legislative 
districts." (Emphasis supplied.) Brief for appellants at 8. We 
disagree.
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Hiava's argument appears to be based, at least in part, upon 
a misunderstanding of this court's holding in Day v. Nelson, 240 
Neb. 997, 485 N.W.2d 583 (1992). Citing Day, Hiava states in 
his brief: "The Nebraska Supreme Court found that it was 
practicable to follow county lines in the redistricting process, 
and the Legislature's failure to do so by dividing Madison 
County violated Article III, Section 5 of the Nebraska 
Constitution." Brief for appellants at 7. Hlava then erroneously 
derives a broad rule that it is constitutionally impermissible to 
divide any county unless it has sufficient population to 
constitute more than one legislative district. That is not the rule 
enunciated in Day.  

The sole issue in Day was whether a county with the ideal 
population size for a single legislative district may be divided, 
and the holding is a narrow one. The case stands only for the 
proposition that when a county possesses a population such that 
it can legally constitute a single legislative district, it is 
"practicable" to follow the boundaries of that county in any 
reapportionment plan, and the Legislature's failure to follow 
such boundaries violates Neb. Const. art. III, § 5. The Day 
opinion makes it clear that only two counties in the state, 
Madison and Lincoln, possess such populations as to constitute 
a single legislative district, and only Madison County had been 
divided by L.B. 614. The rule in Day cannot be further 
generalized.  

Whether the Legislature may constitutionally divide a county 
with a population too small to constitute a single legislative 
district was not before the court in Day. However, the issue had 
previously been decided in Carpenter v. State, 179 Neb. 628, 
139 N.W.2d 541 (1966). Accord League of Nebraska 
Municipalities v. Marsh, 253 F. Supp. 27 (D. Neb. 1966). In 
Carpenter, we held L.B. 925, 1965 Neb. Laws, ch. 22, p. 171, 
to be constitutional even though that statute provided for the 
division of some counties which had populations insufficient to 
entitle them to two or more districts. The argument that the 
boundaries of legislative districts must adhere to county lines 
except when a county must be divided into two or more districts 
is wholly without merit.  

Hlava points out that there were other redistricting plans
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considered by the Legislature which would not have resulted in 
the division of Sheridan County and which would have been 
practical for the Legislature to adopt. We note that two of the 
alternative plans would have unconstitutionally divided Lincoln 
County, in direct violation of this court's holding in Day. Two 
other alternative plans would have left Sheridan County intact, 
but would have resulted in the division of counties which 
remained intact under the plan adopted by the Legislature.  
Those two plans would doubtless satisfy the residents of 
Sheridan County, but would do so at the expense of residents of 
other counties. Article III, § 5, clearly gives the Legislature the 
discretion to determine which counties ultimately are to be 
divided in the redistricting process.  

Hlava also takes issue with the Legislature's self-imposed 
guideline that districts not deviate more than plus or minus 2 
percent from the ideal population size of 32,212. According to 
Hlava, it would have been possible for the Legislature to honor 
county lines had it relaxed its guidelines "to the extent 
geography and socio-economical realities require." Brief for 
appellants at 11.  

In support of this argument, Hlava cites several U.S.  
Supreme Court cases permitting greater variation in district 
populations than the guideline utilized by the Legislature. The 
fact that the Court may permit a greater deviation does not mean 
that it requires such deviation.  

Certainly, the Legislature may adhere to a more stringent 
standard in order to best achieve proportional representation for 
the citizens of Nebraska. Indeed, such a strict standard is 
consistent with the requirement of article III, § 5, that any 
reapportionment of legislative districts be based solely on 
population. See Carpenter v. State, supra.  

Although Hiava has shown that the Legislature possibly could 
have chosen other ways to accomplish the constitutionally 
mandated legislative redistricting, he has failed in his burden to 
clearly establish that the redistricting plan actually chosen by 
the Legislature is unconstitutional. Therefore, L.B. 614, as 
amended, is presumed to be constitutional, as the district court 
held, and as we now hold.
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CONCLUSION 
Having found that L.B. 614, as amended, is constitutional, 

we affirm the order of the district court finding the statute 
constitutional and dismissing Hiava's petition.  

AFFIRMED.  

Gus PICK AND WM. D. DENDINGER, APPELLANTS, V. E.  

BENJAMIN NELSON, GOVERNOR OF NEBRASKA, ET AL., 

APPELLEES.  

528 N.W.2d 309 

Filed March 3, 1995. No. S-94-014.  

1. Constitutional Law: Declaratory Judgments: Statutes. An action to declare a 

statute unconstitutional is more akin to relief through an equity action than to 

relief through a law action.  
2. Equity: Appeal and Error. On appeal from an equity action, the appellate court 

tries factual questions de novo on the record and, as to questions of both fact and 

law, is obligated to reach a conclusion independent from the conclusion reached 

by the trial court.  
3. Constitutional Law: Statutes: Proof. One claiming that a statute is 

unconstitutional has the burden to show that the questioned statute is 

unconstitutional.  
4. Constitutional Law: Statutes: Presumptions. A statute is presumed to be 

constitutional, and all reasonable doubts will be resolved in favor of its 

constitutionality.  
5. Constitutional Law: Statutes: Proof. Unconstitutionality must be clearly 

established before a statute will be declared void.  
6. Constitutional Law: Statutes: Special Legislation. A legislative act violates 

Neb. Const. art. III, § 18, as special legislation in one of two ways: (1) by 

creating a totally arbitrary and unreasonable method of classification or (2) by 

creating a permanently closed class.  
7. : _ : . The test for a statute challenged under the special laws 

prohibitions of Neb. Const. art. III, § 18, is whether it bears a reasonable and 

substantial relation to the legitimate objectives and purposes of the legislation.  

8. Constitutional Law: Due Process: Notice. There is no constitutional due process 

requirement of notice and hearing applicable to legislative matters.



247 NEBRASKA REPORTS

9. Constitutional Law. The constitutional guarantee of freedom of speech is the 
same under both the Nebraska and the U.S. Constitutions.  

10. Constitutional Law: Statutes. In analyzing Ist and 14th Amendment challenges 
to specific provisions of state election laws. a court must first consider the 
character and magnitude of the asserted injury to the rights protected by the 1st 
and 14th Amendments that the plaintiff seeks to vindicate. It then must identify 
and evaluate the precise interests put forward by the State as justifications for the 
burden imposed by its rule. In passing judgment. the court must not only 
determine the legitimacy and strength of each of those interests, it also must 
consider the extent to which those interests make it necessary to burden the 
plaintiffs rights. Only after weighing all these factors is the reviewing court in a 
position to decide whether the challenged provision is unconstitutional.  

I1. Constitutional Law. The right to run for elective office is not a fundamental 
right.  

12. Constitutional Law: Voting. Although certain rights of voters are fundamental, 
not all restrictions on voting impose constitutionally suspect burdens upon voters 
rights.  

13. Constitutional Law: Equal Protection: Statutes: Presumptions. Where a statute 
is challenged under the Equal Protection Clause, the general rule is that legislation 
is presumed to be valid and will be sustained if the classification drawn by the 
statute is rationally related to a legitimate state interest. There are two narrow 
exceptions to this rule. Statutes which classify by race, alienage, or national origin 
will be sustained only if they are suitably tailored to serve a compelling state 
interest. Likewise, statutes which classify by gender or illegitimacy must be 
substantially related to, respectively, either a sufficiently important governmental 
interest or a legitimate state interest.  

14. Constitutional Law: Equal Protection. The Nebraska Constitution and the U.S.  
Constitution have identical requirements for equal protection challenges.  

15. _: . Classifications that do not involve a suspect class or fundamental 
right are tested for rational basis.  

16. Constitutional Law: Equal Protection: Statutes: Proof. A party attacking a 
statute as violative of equal protection under the state and federal Constitutions 
has the burden to prove that there was no rational basis for the classification.  

17. Constitutional Law: Equal Protection: Voting. Redistricting serves the interests 
of equal protection as expressed in the "one person, one vote- principle, an 
essential element of the representative process.  

18. Constitutional Law: Statutes: Contracts. In analyzing federal Contract Clause 
questions, the threshold inquiry is whether the state law has operated as a 
substantial impairment of a contractual relationship. If the state regulation 
constitutes a substantial impairment, the State, in justification, must have a 
significant and legitimate public purpose behind the regulation. Once a legitimate 
public purpose has been identified, the next inquiry is whether the adjustment of 
the rights and responsibilities of contracting parties is based upon reasonable 
conditions and is of a character appropriate to the public purpose justifying the 
legislation's adoption.  

19. Statutes: Legislature: Intent: Contracts: Presumptions. Absent some clear 
indication that the Legislature intends to bind itself contractually, the presumption
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is that a law is not intended to create private contractual or vested rights. but 
merely declares a policy to be pursued until the Legislature shall ordain otherwise.  

Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed.  

John M. Guthery, of Perry, Guthery, Haase & Gessford, 
P.C., for appellants.  

Don Stenberg, Attorney General, Dale A. Comer, and 
Charles E. Lowe for appellees Nelson, Allen J. Beermann, and 
State of Nebraska.  

HASTINGS, C.J., WHITE, CAPORALE, LANPHIER, and WRIGHT, 

JJ., and GRANT, J., Retired, and HOWARD, D.J., Retired.  

HOWARD, D.J., Retired.  
Gus Pick and William D. Dendinger (appellants), registered 

electors and taxpayers in Cedar County, appeal the Lancaster 
County District Court's dismissal of their lawsuit challenging 
the constitutionality of 1992 Neb. Laws, L.B. 7, an amendment 
to 1991 Neb. Laws, L.B. 614, those statutes being codified at 
Neb. Rev. Stat. § 50-1101 et seq. (Reissue 1993). The district 
court found that L.B. 7, which altered the boundaries of certain 
legislative districts, was constitutional and dismissed the case.  

We affirm the order of the district court.  

STANDARD OF REVIEW 
An action to declare a statute unconstitutional "is more akin 

to relief through an equity action than to relief through a law 
action." State v. Nebraska Assn. of Pub. Employees, 239 Neb.  
653, 657, 477 N.W.2d 577, 581 (1991). Accord, Robotham v.  
State, 241 Neb. 379, 488 N.W.2d 533 (1992); Day v. Nelson, 
240 Neb. 997, 485 N.W.2d 583 (1992). On appeal from an 
equity action, the appellate court tries factual questions de novo 
on the record and, as to questions of both fact and law, is 
obligated to reach a conclusion independent from the conclusion 
reached by the trial court. See, Robotham v. State, supra; Day 
v. Nelson, supra; State v. Nebraska Assn. of Pub. Employees, 
supra.  

FACTS 
This case arises from a statewide legislative redistricting
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following the 1990 decennial census. The redistricting was 
accomplished pursuant to L.B. 614. Based on the state's 1990 
census population, the Legislature's Committee on Government, 
Military, and Veterans' Affairs had determined the optimum 
number of persons for each of the state's 49 legislative districts 
to be 32,212, plus or minus 2 percent. Madison County's 
population fell within that range. Nonetheless, L.B. 614 divided 
Madison County and placed it into districts 18 and 40, each of 
which contained all or portions of other counties as well.  
District 19, located generally north of Madison County, 
contained all or parts of five counties.  

Residents of Madison County challenged the constitutionality 
of the division of that county into two districts. See Day v.  
Nelson, supra. In Day, this court held L.B. 614 to be 
unconstitutional as to Madison County because the Legislature 
had failed to follow the Madison County lines for the 
boundaries of one single legislative district even though it was 
practical to do so.  

The Legislature, in special session, enacted L.B. 7 on August 
12, 1992, in response to Day. The bill, which contained an 
emergency clause, was signed into law by the Governor on 
August 14 and went into effect immediately. As a result of L.B.  
7, Madison County was redistricted to constitute legislative 
district 19, and the former district 19 was divided and added to 
the remaining portions of districts 18 and 40.  

Appellant Pick had received the second highest number of 
votes in the May 1992 primary in the former district 19 and had 
received a certificate of nomination from the state board of 
canvassers. The Day decision, filed on July 2, and the enacting 
of L.B. 7 on August 12 followed the primary, but were prior to 
the November 1992 general election. Pick's residence following 
the enacting of L.B. 7 was in the new district 18, rather than in 
the old district 19, and Pick was no longer eligible to run for 
state legislator in the November election because only 
odd-numbered districts held elections for state legislator in 
November 1992.  

The candidate who received the most votes in the former 
district 19 primary, De Carlson, is not a party to this case.  
Carlson filed a lawsuit in the U.S. District Court for the District
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of Nebraska raising many of the same constitutional questions 
which Pick raises and seeking injunctive relief. That court 
denied Carlson injunctive relief. See Carlson v. Nelson, case 
No. 4:CV92-3300 (D. Neb. Sept. 3, 1992).  

Appellant Dendinger, a voter in the former district 19, was 
denied the opportunity to vote for legislator in the November 
1992 general election because he resided in the new district 18 
after L.B. 7 was enacted.  

Appellants filed in the district court for Lancaster County a 
declaratory judgment action against E. Benjamin Nelson, 
Governor of Nebraska, and other state officials, challenging the 
constitutionality of L.B. 7 and requesting that its 
implementation be enjoined. The plaintiffs in Day v. Nelson, 
supra, moved to intervene in the case and were given leave to 
do so by the district court. However, no petition in intervention 
was ever filed.  

The district court found that the statute was not 
unconstitutional and denied appellants' request for an 
injunction. They timely appealed directly to this court, as the 
matter involves the constitutionality of a statute.  

ASSIGNMENTS OF ERROR 
Appellants contend that the district court erred in failing to 

find that L.B. 7 (1) violates Neb. Const. art. III, § 5, in that it 
does not follow county lines where practicable; (2) constitutes 
an invalid special law in violation of Neb. Const. art. III, § 18; 
(3) violates Neb. Const. art. I, § 22, with regard to free 
elections; (4) denied Pick a constitutionally protected property 
right in his certificate of nomination; (5) denied Pick the right 
to free speech and association as guaranteed by federal and state 
Constitutions; (6) denied appellants equal protection of the laws; 
and (7) violates U.S. Const. art. I, § 10, and Neb. Const. art.  
I, § 16, with regard to impairment of contracts.  

ANALYSIS 
Before turning to appellants' assignments of error, we note 

that one claiming that a statute is unconstitutional has the 
burden to show that the questioned statute is unconstitutional.  
State v. Philipps, 246 Neb. 610, 521 N.W.2d 913 (1994); Henry 
v. Rockey, 246 Neb. 398, 518 N.W.2d 658 (1994). A statute is 
presumed to be constitutional, and all reasonable doubts will be
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resolved in favor of its constitutionality. Id. Unconstitutionality 
must be clearly established before a statute will be declared 
void. In re Application A-16642, 236 Neb. 671, 463 N.W.2d 
591 (1990).  

FAILURE TO FOLLOW COUNTY LINES 

Appellants allege that L.B. 7 violates Neb. Const. art. III, 
§ 5, in that it does not follow county lines where practicable.  
We have disposed of this issue in Hlava v. Nelson, ante p. 482, 
528 N.W.2d 306 (1995). In that case, we stated that except for 
those counties with populations of the ideal size for a single 
legislative district, the Legislature has the discretion to 
determine which counties are to be divided in the redistricting 
process. We specifically held in Hlava that L.B. 614, as 
amended by L.B. 7 and 1992 Neb. Laws, L.B. 15, was not 
unconstitutional. We decline to further revisit the issue, and we 
adopt the rationale and holding of the court in Hlava. This 
assignment of error is without merit.  

SPECIAL LAW 

Next, appellants argue that L.B. 7 is unconstitutional special 
legislation because it affected only the candidates and voters of 
district 19 among all the odd-numbered districts entitled to elect 
state legislators in the November 1992 general election. Article 
III, § 18, of the Nebraska Constitution prohibits the Legislature 
from passing special laws as to the opening and conduction of 
any election.  

A legislative act violates Neb. Const. art. III, § 18, as special 
legislation in one of two ways: (1) by creating a totally arbitrary 
and unreasonable method of classification or (2) by creating a 
permanently closed class. Henry v. Rockey, supra; Haman v.  
Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991). The test for a 
statute challenged under the special laws prohibitions of article 
III, § 18, is whether it bears a reasonable and substantial 
relation to the legitimate objectives and purposes of the 
legislation. Id.  

Appellants do not allege that L.B. 7 creates a permanently 
closed class, and indeed, they cannot. Any classifications 
created by L.B. 7 can easily be changed through subsequent 
legislation. Rather, appellants argue that the classification
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created by L.B. 7 was not rational because there existed other 
redistricting schemes which would not have affected the rights 
of the voters and candidates in district 19. We disagree.  

The candidates and voters of district 19 were not "singled 
out" by the Legislature for special treatment. In fact, L.B. 7 was 
not directed at the voters and candidates of district 19 at all.  
Any classifications created thereby were neither arbitrary nor 
unreasonable and were merely incidental to the object sought to 
be accomplished by L.B. 7, that is, to correct a specific 
constitutional deficiency of L.B. 614 as mandated by this court 
in Day v. Nelson, 240 Neb. 997, 485 N.W.2d 583 (1992).  

The resultant redistricting was reasonably and substantially 
related to the wholly legitimate legislative objective of L.B. 7.  
As noted above, the Legislature has the discretion to choose 
among competing redistricting schemes, and the fact that other 
schemes could have been selected does not support a finding 
that L.B. 7 is constitutionally infirm as special legislation.  

FREE ELECTIONS 

Article I, § 22, of the Nebraska Constitution states: "All 
elections shall be free; and there shall be no hindrance or 
impediment to the right of a qualified voter to exercise the 
elective franchise." Appellants argue that L.B. 7 violates article 
I, § 22, because it effectively abolished the electoral process for 
qualified voters and candidates in district 19 who were placed 
in district 18 by the redistricting. Only odd-numbered 
legislative districts elected state senators in 1992.  

This issue is controlled by our holding in Carpenter v. State, 
179 Neb. 628, 139 N.W.2d 541 (1966). In that case, 
redistricting prevented some voters residing in odd-numbered 
districts from voting in the general election. The plaintiff 
contended that the redistricting statute, L.B. 925, 1965 Neb.  
Laws, ch. 22, p. 171, deprived the voters of the right to vote for 
the representative of their choice for a period of 2 years, in 
violation of Neb. Const. art. I, § 22.  

We rejected plaintiffs argument, holding: 
With the staggered terms of Nebraska legislators provided 
for under Article III, section 7, of the Constitution of 
Nebraska, it would be a practical impossibility to redistrict
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without this effect. The regulations regarding the exercise 
of the elective franchise provided for under the 
Constitution of Nebraska, and as affected by L.B. 925, are 
reasonable, uniform, and impartial, and should not be 
treated as subverting or impeding the exercise of the 
elective franchise. L.B. 925 does not create any 
unconstitutional hindrance or impediment to the right of a 
qualified voter to exercise the elective franchise and does 
not violate Article I, section 22, of the Constitution of 
Nebraska.  

179 Neb. at 636, 139 N.W.2d at 546. Accord Barnett v. Boyle, 
197 Neb. 677, 250 N.W.2d 635 (1977) (holding that plaintiffs 
were not unconstitutionally disenfranchised by division of 
school district into districts for election of board members 
beginning in 1976 because plaintiffs would continue to be 
represented by members elected at large in 1974 and would be 
able to vote for members from their district in 1978).  

Similarly, L.B. 7 does not operate to hinder or impede the 
right of a qualified voter to exercise the elective franchise in 
violation of article I, § 22. It merely requires that the voters 
from the old district 19 who have been placed in the new district 
18 delay the exercise of that franchise for a period of 2 years.  
This assignment of error is without merit.  

PROPERTY RIGHT 

Appellant Pick asserts that he had a property right in his 
certificate of nomination and that L.B. 7 deprived him of that 
property right without due process of law, in violation of Neb.  
Const. art. I, § 3. He admits that he was permitted to speak at 
the legislative committee hearing on L.B. 7, but complains that 
this "should not equate with due process properly accorded by 
the judicial process." Brief for appellants at 22.  

The short answer to this argument is that the formation of 
representative districts is not a judicial process, but a legislative 
process. See Barnett v. Boyle, supra. In Barnett, we held that 
"[tihere is no constitutional due process requirement of notice 
and hearing applicable to legislative matters." 197 Neb. at 679, 
250 N.W.2d at 637. Therefore, L.B. 7, being a legislative 
matter, is not subject to any constitutional infirmity on due
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process grounds.  

FREE SPEECH AND FREE ASSOCIATION 

Next, Pick asserts that L.B. 7 violates his rights to free 
speech and free association as guaranteed by the First 
Amendment to the U.S. Constitution and to free speech as 
guaranteed by Neb. Const. art. I, § 5, because he was denied 
the right to run as a candidate in the 1992 general election.  
Dendinger argues that his rights to free speech and free 
association were similarly violated because he was denied the 
right to vote in the 1992 general election.  

The constitutional guarantee of freedom of speech is the same 
under both the Nebraska and the U.S. Constitutions. State v.  
Simants, 194 Neb. 783, 236 N.W.2d 794 (1975), rev'd on other 
grounds sub nom., Nebraska Press Assn. v. Stuart, 427 U.S.  
539, 96 S. Ct. 2791, 49 L. Ed. 2d 683 (1976). Therefore, we 
do not distinguish between the two constitutions in our analysis 
of this issue.  

The U.S. Supreme Court, in Anderson v. Celebrezze, 460 
U.S. 780, 789, 103 S. Ct. 1564, 75 L. Ed. 2d 547 (1983), has 
set forth the analytical framework for 1st and 14th Amendment 
challenges to specific provisions of state election laws: 

[A court] must first consider the character and magnitude 
of the asserted injury to the rights protected by the First 
and Fourteenth Amendments that the plaintiff seeks to 
vindicate. It then must identify and evaluate the precise 
interests put forward by the State as justifications for the 
burden imposed by its rule. In passing judgment, the Court 
must not only determine the legitimacy and strength of 
each of those interests, it also must consider the extent to 
which those interests make it necessary to burden the 
plaintiffs rights. Only after weighing all these factors is 
the reviewing court in a position to decide whether the 
challenged provision is unconstitutional.  

Although L.B. 7 is a redistricting law and not an election law 
per se, appellants' First Amendment challenge to the statute is 
based upon its effects on Pick's rights as a candidate and 
Dendinger's rights as a voter. These are the same rights 
implicated in various state election statutes which have been the
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subject of the U.S. Supreme Court's review. See, e.g, Burdick 
v. Takushi, 504 U.S. 428, 112 S. Ct. 2059, 119 L. Ed. 2d 245 
(1992); Anderson v. Celebrezze, supra; Clements v. Fashing, 
457 U.S. 957, 102 S. Ct. 2836, 73 L. Ed. 2d 508 (1982).  
Therefore, we find it useful to adopt the reasoning and 
analytical framework of the Court in the election statute cases 
in our analysis of appellants' claims.  

We first proceed to consider the character and magnitude of 
the asserted injury to appellants' rights. Appellants seek to 
characterize their First Amendment rights to run for elective 
office and to vote as fundamental rights, the violation of which 
is entitled to strict scrutiny by this court. However, the right to 
run for elective office is not a fundamental right. Bullock v.  
Carter, 405 U.S. 134, 92 S. Ct. 849, 31 L. Ed. 2d 92 (1972).  

Furthermore, Pick is not forever prohibited from running for 
state legislator by L.B. 7. He is free to pursue his candidacy in 
future elections in his new district should he choose to do so.  
The U.S. Supreme Court has held that an election statute which 
specifically imposed a delay on the candidacy of certain 
individuals was not constitutionally unsound. See Clements v.  
Fashing, supra. In Clements, the Court held that a statute 
requiring state officers to await the conclusion of their terms of 
office before running for the Texas Legislature was a de minimis 
interference with candidacy which did not impair interests 
protected by the First Amendment.  

In this case, the delay to candidacy occasioned by L.B. 7 is 
not directed at Pick or at any other candidate, but is merely 
incidental to the purpose of the statute. Therefore, we find that 
any alleged injury to Pick occasioned by the delay to his 
candidacy is a de minimis interference which does not violate 
Pick's fundamental rights under the First Amendment and will 
not invoke strict scrutiny of the offending statute.  

As to the alleged violation of appellant Dendinger's rights, 
we note that, although certain rights of voters are fundamental, 
not all restrictions on voting impose constitutionally suspect 
burdens upon voters' rights. See Anderson v. Celebrezze, supra.  
This court has stated that because Nebraska staggers the terms 
of its state legislators, it would be a practical impossibility to 
redistrict without depriving some voters of the right to vote for
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a legislative representative for a period of 2 years. See 
Carpenter v. State, 179 Neb. 628, 139 N.W.2d 541 (1966). In 
the absence of evidence that L.B. 7 was a form of invidious 
discrimination specifically directed at depriving the voters in the 
former district 19 of the right to exercise their elective 
franchise, the 2-year delay is no more than the inevitable result 
of redistricting. We conclude that L.B. 7 does not create any 
significant impairment of Dendinger's First Amendment rights.  

Next, we examine the precise interests put forward by the 
State as justification for the burden imposed by L.B. 7. As 
previously noted, L.B. 7, an amendment to L.B. 614, was 
enacted in response to the mandate of this court in Day v.  
Nelson, 240 Neb. 997, 485 N.W.2d 583 (1992), because the 
Legislature had unconstitutionally divided Madison County in 
violation of Neb. Const. art. III, § 5. We find the State's 
interest in correcting an unconstitutional redistricting scheme in 
response to this court's mandate to be both strong and 
unquestionably legitimate.  

Finally, in applying the Anderson balancing test, we consider 
the extent to which the State's interests make it necessary to 
burden the appellants' rights. It being mandatory that the 
Legislature redistrict Madison County and, of necessity, some 
surrounding districts, it was inevitable that the rights of some 
voters and some candidates would be affected.  

Appellants do not claim that the redistricting process is 
directed at them personally or that the Legislature's objective 
was to single out a particular class of voters or candidates. The 
fact that appellants, rather than other voters and candidates, 
have been affected by L.B. 7 is merely a byproduct of the 
Legislature's exercise of its discretion pursuant to Neb. Const.  
art. III, § 5, in selecting a constitutionally permissible 
redistricting plan for Madison County. See Hlava v. Nelson, 
ante p. 482, 528 N.W.2d 306 (1995).  

On balance, we find that the State's interest in devising a 
constitutional scheme of redistricting far outweighs any burden 
upon appellants' state and federal rights to free speech and free 
association which may have been occasioned by such 
redistricting. This assignment of error is without merit.
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EQUAL PROTECTION 
Appellants also argue that L.B. 7 violates their rights to equal 

protection of the laws; Pick because he was singled out for 
different treatment than other candidates, and Dendinger 
because he was denied his right to vote for state senator in the 
general election of 1992.  

Where a statute is challenged under the Equal 
Protection Clause, "[t]he general rule is that legislation is 
presumed to be valid and will be sustained if the 
classification drawn by the statute is rationally related to a 
legitimate state interest." [Citation omitted.] There are two 
narrow exceptions to this rule. Statutes which classify by 
race, alienage, or national origin "will be sustained only if 
they are suitably tailored to serve a compelling state 
interest." [Citation omitted.] Likewise, statutes which 
classify by gender or illegitimacy must be "substantially 
related" to, respectively, either "a sufficiently important 
governmental interest" or "a legitimate state interest." 

Robotham v. State, 241 Neb. 379, 385, 488 N.W.2d 533, 539 
(1992), quoting Cleburne v. Cleburne Living Center, Inc., 473 
U.S. 432, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985).  

The Nebraska Constitution and the U.S. Constitution have 
identical requirements for equal protection challenges. See 
Robotham v. State, supra. Classifications that do not involve a 
suspect class or fundamental right are tested for rational basis.  
Id.; Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991).  
Thus, a party attacking a statute as violative of equal protection 
under the state and federal Constitutions has the burden to prove 
that there was no rational basis for the classification. Distinctive 
Printing & Packaging Co. v. Cox, 232 Neb. 846, 443 N.W.2d 
566 (1989).  

Appellants urge that they have been deprived of "fundamental 
rights" so as to invoke strict scrutiny of the statute. We have 
already determined in our First Amendment analysis that 
appellants have not been deprived of any fundamental rights.  

Neither Pick's status as a candidate nor Dendinger's status as 
a voter falls within a classification of race, alienage, or national 
origin so as to require that L.B. 7 be suitably tailored to serve 
a compelling state interest. Neither classification is based upon
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gender or illegitimacy, so L.B. 7 is not required to have a 
substantial relation to an important or legitimate governmental 
interest in order to survive constitutional attack. L.B. 7 is 
therefore presumed to be valid unless appellants prove that there 
is no rational basis for the classification.  

As we have previously stated, the purpose of L.B. 7 was to 
correct a constitutional deficiency in L.B. 614, in response to 
this court's mandate in Day v. Nelson, 240 Neb. 997, 485 
N.W.2d 583 (1992). Redistricting serves the interests of equal 
protection as expressed in the "one person, one vote" principle, 
an essential element of the representative process. See, Reynolds 
v. Sims, 377 U.S. 533, 84 S. Ct. 1362, 12 L. Ed. 2d 506 
(1964); Baker v. Carr, 369 U.S. 186, 82 S. Ct. 691, 7 L. Ed.  
2d 663 (1962), on remand 206 F. Supp. 341 (M.D. Tenn); 
Campbell v. Area Vocational Technical School No. 2, 183 Neb.  
318, 159 N.W.2d 817 (1968).  

While L.B. 7 may not be the redistricting scheme preferred 
by appellants, it is nevertheless rationally related to the goal of 
enacting a constitutional redistricting scheme in furtherance of 
the underlying interests of equal protection. Appellants have 
failed to prove otherwise and cannot prevail on this assignment 
of error.  

IMPAIRMENT OF CONTRACTS 

Finally, Pick argues that his certificate of nomination is a 
contractual right and that L.B. 7 is an unconstitutional 
impairment of the obligation of that contract in violation of U.S.  
Const. art. I, § 10, and Neb. Const. art. I, § 16. The U.S.  
Constitution, art. 1, § 10, provides that "[n]o State shall . . .  
pass any . . . Law impairing the Obligation of Contracts 

." Neb. Const. art. I, § 16, provides that "[n]o . . . law 
impairing the obligation of contracts . . . shall be passed." 

A three-step analytical framework for federal Contract 
Clause questions was enunciated by the U.S. Supreme Court in 
Energy Reserves Group v. Kansas Power & Light, 459 U.S.  
400, 411-12, 103 S. Ct. 697, 74 L. Ed. 2d 569 (1983): 

The threshold inquiry is "whether the state law has, in 
fact, operated as a substantial impairment of a contractual 
relationship." . . .
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If the state regulation constitutes a substantial 
impairment, the State, in justification, must have a 
significant and legitimate public purpose behind the 
regulation . . . .  

Once a legitimate public purpose has been identified, 
the next inquiry is whether the adjustment of "the rights 
and responsibilities of contracting parties [is based] upon 
reasonable conditions and [is] of a character appropriate to 
the public purpose justifying [the legislation's] adoption." 

However, prior to determining whether L.B. 7 operates as a 
substantial impairment of the State's contractual obligation to 
Pick, we must determine whether the State has any contractual 
obligations to Pick within the purview of the Contract Clause.  
See Halpin v. Nebraska State Patrolmen's Retirement System, 
211 Neb. 892, 320 N.W.2d 910 (1982).  

[Aibsent some clear indication that the legislature intends 
to bind itself contractually, the presumption is that "a law 
is not intended to create private contractual or vested 
rights but merely declares a policy to be pursued until the 
legislature shall ordain otherwise." [Citations omitted.] 
This well-established presumption is grounded in the 
elementary proposition that the principal function of a 
legislature is not to make contracts, but to make laws that 
establish the policy of the state. [Citation omitted.] 
Policies, unlike contracts, are inherently subject to revision 
and repeal, and to construe laws as contracts when the 
obligation is not clearly and unequivocally expressed 
would be to limit drastically the essential powers of a 
legislative body. . . . Thus, the party asserting the creation 
of a contract must overcome this well-founded 
presumption . . . .  

National R. Passenger Corp. v. A. T & S. F R. Co., 470 U.S.  
451, 465-66, 105 S. Ct. 1441, 84 L. Ed. 2d 432 (1985).  

Therefore, we must examine the state statutes which provide 
for the issuance of certificates of nomination to candidates to 
determine if such statutes evince an intent that the State bind 
itself contractually by such an action. Neb. Rev. Stat. § 32-534 
(Reissue 1993) states . that "[t]he county clerk, election 
commissioner, Secretary of State, or other officer charged with
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the duty of canvassing the results of a primary . . . election 
shall, within forty days after the election, mail a certificate of 
nomination to each candidate nominated at such primary 
election . . . ." See, also, Neb. Rev. Stat. § 32-4,101 (Reissue 
1993) (setting forth the duties of the board of canvassers), Neb.  
Rev. Stat. § 32-424 (Reissue 1993) (providing that the names of 
those candidates certified by the Secretary of State shall be 
placed on the ballot for the general election).  

The language of §§ 32-534, 32-4,101, and 32-424 gives no 
clear indication that the Legislature intended the mailing of a 
certificate of nomination to constitute a binding contract of any 
type between a candidate and the State. None of these sections 
creates or speaks of such a contract. Therefore, we must 
presume that the Legislature did not intend to create any private 
contractual or vested rights by providing for certificates of 
nomination to be issued to candidates, absent any showing to the 
contrary by Pick.  

In fact, Pick makes no argument that any statute, by virtue of 
providing for a certificate of nomination, creates a binding 
contract between a candidate and the State. Rather, Pick 
assumes that his certificate of nomination, "as a vested property 
interest, is a contractual right deserving of constitutional 
protection," brief for appellants at 33, and argues that L.B. 7 
substantially impairs that right.  

Because Pick has failed to overcome the presumption that a 
certificate of nomination issued pursuant to § 32-534 does not 
constitute a contract, we need proceed no further in our analysis 
of this issue. There being no contractual rights vested in Pick 
by virtue of his certificate of nomination, L.B. 7 does not 
unconstitutionally impair Pick's contractual rights under either 
the state or federal Constitutions.  

CONCLUSION 
Upon our de novo review of the facts in this case, we find 

that appellants have failed in their burden to clearly establish 
that L.B. 7 is unconstitutional. Therefore, L.B. 7 is presumed 
to be constitutional. The order of the district court finding L.B.  
7 to be constitutional and dismissing appellants' petition is 
affirmed.  

AFFIRMED.
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DONALD G. ALEXANDER AND DEBRA L. ALEXANDER, 

APPELLEES, v. DEPARTMENT OF REVENUE, STATE OF NEBRASKA, 

APPELLANT.  

527 N.W.2d 852 

Filed March 3, 1995. No. S-94-016.  

Statutes: Due Process: Taxes: Controlled Substances. Neb. Rev. Stat. § 77-4312(4) 
(Cum. Supp. 1994) as applied to indigent persons violates due process.  

Appeal from the District Court for Lancaster County: PAUL 
D. MERRITT, JR., Judge. Affirmed.  

Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellant.  

Kirk E. Naylor, Jr., for appellees.  

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT, 

and CONNOLLY, JJ., and BOSLAUGH, J., Retired.  

LANPHIER, J.  
This case is an appeal from the Lancaster County District 

Court's holding that Neb. Rev. Stat. § 77-4312(4) (Cum. Supp.  
1994) violates the due process of indigent taxpayers. Section 
77-4312(4) requires payment of an unpaid marijuana and 
controlled substances tax or the posting of security as a 
prerequisite to a hearing on the redetermination of such tax.  

On April 17, 1992, the Nebraska Department of Revenue 
(Department) issued a notice of jeopardy determination and 
assessment to the appellees, Donald G. Alexander and Debra L.  
Alexander. The notice asserted the appellees were liable for 
taxes in the amount of $8,600 and an equal amount in penalty 
and interest, for a total of $17,407.81 pursuant to the marijuana 
and controlled substances tax statutes. Neb. Rev. Stat.  
§ 77-4301 et seq. (Reissue 1990 & Cum. Supp. 1994). The 
notice further provided that the determination would become 
final and could not be reconsidered by the Tax Commissioner 
unless a petition for redetermination was filed within 10 days 
accompanied by security in the amount of $8,600. The 
appellees timely filed a petition for redetermination and 
enclosed an in forma pauperis declaration. In the in forma 
pauperis declaration, the appellees stated they were without the
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means to post security in the amount of $8,600.  
The Department dismissed the appellees' petition for 

redetermination for the reason that the required security was not 
posted and therefore the Tax Commissioner was without 
jurisdiction to decide the merits of the case. The appellees 
appealed the decision to the district court for Lancaster County 
and alleged that the marijuana and controlled substances tax 
statutes are unconstitutional in that they deny due process of law 
to indigent persons by denying them any hearing before the 
Department to contest the jeopardy determination and 
assessment made against them by the Department. The district 
court, on November 24, 1993, held that § 77-4312(4) as applied 
to indigent persons violated due process and remanded the 
matter to the Department for further proceedings on the 
appellees' petition for redetermination. From this order, the 
Department appeals.  

We addressed the sole issue presented in this appeal in Boll 
v. Department of Revenue, ante p. 473, 528 N.W.2d 300 
(1995), and held that § 77-4312(4) as applied to almost 
identical facts unconstitutionally deprived indigent taxpayers of 
due process. At oral argument, the parties agreed that our 
holding in Boll controls the outcome of this matter. For the 
reasons stated in Boll, we affirm the holdings of the district 
court.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLANT AND CROSS-APPELLEE, V. JOHN 
E. RUST, APPELLEE AND CROSS-APPELLANT.  

528 N.W.2d 320 

Filed March 3, 1995. No. S-94-376.  

1. Criminal Law: Judgments: Appeal and Error. In general, in the absence of 
specific statutory authorization, the State has no right to appeal an adverse ruling 
in a criminal case.  

2. Constitutional Law: Double Jeopardy. The Double Jeopardy Clause contained
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in U.S. Const. amend. V forbids the retrial of a defendant who has been acquitted 
of the crime charged.  

3. Sentences. The imposition of a particular sentence usually is not regarded as an 
acquittal of a more severe sentence that could have been imposed.  

4. Constitutional Law: Double Jeopardy: Sentences. As a general matter, the 
Double Jeopardy Clause contained in U.S. Const. amend. V imposes no absolute 
prohibition of a harsher sentence at retrial after a defendant has succeeded in 
having an original conviction set aside.  

5. Constitutional Law: Double Jeopardy: Sentences: Death Penalty. If the 
sentencing proceeding resembles in all relevant respects a trial on the guilt or 
innocence phase. the Double Jeopardy Clause contained in U.S. Const. amend. V 
prohibits the imposition of a death sentence after a sentence of life has been 
imposed.  

6. Convictions: Appeal and Error. A conviction reversed on appeal is nullified and 
the slate wiped clean.  

7. Sentences: Death Penalty. One cannot concurrently serve a term of years with a 
death sentence.  

8. Homicide: Sentences. On being sentenced to life imprisonment for first degree 
murder, a defendant is not entitled to credit for time in custodial detention pending 
trial and sentence.  

9. Records: Appeal and Error. The proper place to make a record is in the trial 
court. not in an appellate court.  

10. Appeal and Error. Absent plain error, an issue raised for the first time in an 
appellate court is disregarded, as the trial court could not have committed an error 
on an issue not presented and submitted.  

I1. Records: Appeal and Error. A party's brief may not expand the evidentiary 
record.  

12. -: _ . An appellate brief must limit itself to arguments supported by the 

appellate record.  

Appeal from the District Court for Douglas County: STEPHEN 
ILLINGWORTH, J. PATRICK MULLEN, and RONALD E. REAGAN, 

Judges. Affirmed.  

Don Stenberg, Attorney General, and J. Kirk Brown for 
appellant.  

Emil M. Fabian and Barbara Thielen, of Fabian & Thielen, 
for appellee.  

John E. Rust, pro se.  

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT, 

and CONNOLLY, JJ., and BOSLAUGH, J., Retired.  

PER CURIAM.  

Because of events which took place on February 21, 1975,
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the defendant-appellee, John E. Rust, was found guilty in the 
district court of one count of felony murder and three counts of 
shooting with intent to kill, wound, or maim. He was thereafter, 
on October 30, 1975, sentenced to death on the murder 
conviction and to imprisonment for concurrent periods of not 
less than 16'13 nor more than 50 years on each of the shooting 
convictions. He was later, on March 25, 1994, resentenced on 
the murder conviction to life imprisonment. This being a case 
in which a life sentence was imposed and a sentence of death is 
sought, the plaintiff State, under the provisions of Neb. Rev.  
Stat. § 24-1105 (Cum. Supp. 1994), appealed directly to this 
court, claiming the sentence to be excessively lenient. Rust 
resists that claim and cross-appeals, asserting he has been 
improperly denied credit for the time he has already served. We 
affirm.  

BACKGROUND 
On Rust's direct appeal, we rejected his various challenges to 

the October 1975 judgment of the district court and affirmed.  
State v. Rust, 197 Neb. 528, 250 N.W.2d 867 (1977), cert.  
denied 434 U.S. 912, 98 S. Ct. 313, 54 L. Ed. 2d 198.  

Rust then unsuccessfully challenged his murder conviction 
and sentence under the Nebraska Postconviction Act, Neb. Rev.  
Stat. §§ 29-3001 to 29-3004 (Reissue 1989). State v. Rust, 208 
Neb. 320, 303 N.W.2d 490 (1981), cert. denied 454 U.S. 882, 
102 S. Ct. 368, 70 L. Ed. 2d 194.  

Rust next brought an action in the federal district court, but 
because certain claims had not been exhausted at the state level, 
he was required to seek further postconviction relief in the state 
courts; relief was again denied. State v. Rust, 223 Neb. 150, 
388 N.W.2d 483 (1986), cert. denied 481 U.S. 1042, 107 S. Ct.  
1987, 95 L. Ed. 2d 826 (1987).  

After unsuccessfully seeking state habeas corpus relief, Rust 
v. Gunter, 228 Neb. 141, 421 N.W.2d 458 (1988), Rust initiated 
a habeas corpus action in the federal district court.  

The federal district court abstained from considering certain 
issues but ordered that Rust's murder sentence be reduced to 
life imprisonment unless the State initiated capital sentencing 
proceedings. Upon the respondent warden's appeal, the U.S.
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Court of Appeals for the Eighth Circuit remanded the cause for 
consideration of the remaining issues. Rust v. Clarke, 960 F.2d 
72 (8th Cir. 1992).  

The federal district court then entered an additional order 
granting habeas relief on Rust's claim of ineffective assistance 
of counsel at the initial sentencing proceeding. Accordingly, the 
federal district court entered judgment in favor of Rust and 
again ordered that his murder sentence be reduced to life 
imprisonment unless the State initiated capital resentencing.  
Appeal was taken once again, whereupon the Eighth Circuit 
affirmed the federal district court's judgment, holding that this 
court's earlier finding that the existence of each of the 
aggravating factors was proven beyond a reasonable doubt 
violated due process. Rust v. Hopkins, 984 F.2d 1486 (8th Cir.  
1993). The U.S. Supreme Court denied the State's request for 
certiorari. Hopkins v. Rust, U.S. _ 113 S. Ct. 2950, 
124 L. Ed. 2d 697 (1993).  

The State then instituted resentencing proceedings. A hearing 
was held before a three-judge panel, which ordered that Rust be 
sentenced to life imprisonment and that such sentence be served 
consecutively to the sentences previously imposed on the three 
shooting counts.  

STATE'S APPEAL 
Claiming that the sentencing panel erred in its consideration 

of various aggravating circumstances, the State undertook this 
appeal under the authority found in Neb. Rev. Stat. § 29-2320 
(Cum. Supp. 1994): 

Whenever a defendant is found guilty of a felony 
following a trial or the entry of a plea of guilty or 
tendering a plea of nolo contendere, the county attorney 
charged with the prosecution of such defendant may appeal 
the sentence imposed if such attorney reasonably believes, 
based on all of the facts and circumstances of the 
particular case, that the sentence is excessively lenient.  

Rust argues that the imposition of a life sentence after the 
capital sentencing proceeding used here constitutes an acquittal 
of the death penalty and that as a result, the Double Jeopardy 
Clause contained in U.S. Const. amend. V prohibits any
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reconsideration of such sentence.  
We note that in State v. Reynolds, 235 Neb. 662, 457 N.W.2d 

405 (1990), we considered and affirmed a life sentence for a 
conviction of first degree murder which the State had appealed 
under § 29-2320 as being excessively lenient. We therein 
announced that the standard of review when the State appeals 
and claims that a sentence is excessively lenient is whether the 
sentencing court abused its discretion in the sentence imposed.  
We observe, however, that the parties did not raise, and we thus 
did not consider, the issue of whether the State may appeal 
under § 29-2320 a life sentence for a conviction of first degree 
murder. The question is therefore one of first impression.  

In general, in the absence of specific statutory authorization, 
the State has no right to appeal an adverse ruling in a criminal 
case. State v. Baird, 238 Neb. 724, 472 N.W.2d 203 (1991); 
Neb. Rev. Stat. §§ 29-2315.01 and 25-1912 (Cum. Supp.  
1994). Moreover, it is well established that the Double Jeopardy 
Clause forbids the retrial of a defendant who has been acquitted 
of the crime charged. United States v. DiFrancesco, 449 U.S.  
117, 101 S. Ct. 426, 66 L. Ed. 2d 328 (1980); Burks v. United 
States, 437 U.S. 1, 98 S. Ct. 2141, 57 L. Ed. 2d 1 (1978); 
United States v. Martin Linen Supply Co., 430 U.S. 564, 97 S.  
Ct. 1349, 51 L. Ed. 2d 642 (1977); Fong Foo v. United States, 
369 U.S. 141, 82 S. Ct. 671, 7 L. Ed. 2d 629 (1962).  

However, the imposition of a particular sentence usually is 
not regarded as an "acquittal" of a more severe sentence that 
could have been imposed. Bullington v. Missouri, 451 U.S. 430, 
101 S. Ct. 1852, 68 L. Ed. 2d 270 (1981). Thus, as a general 
matter, the Double Jeopardy Clause imposes no absolute 
prohibition of a harsher sentence at retrial after a defendant has 
succeeded in having an original conviction set aside. Bullington, 
supra. See, also, DiFrancesco, supra; Chaffin v. Stynchcombe, 
412 U.S. 17, 93 S. Ct. 1977, 36 L. Ed. 2d 714 (1973); Stroud 
v. United States, 251 U.S. 15, 40 S. Ct. 50, 64 L. Ed. 103 
(1919).  

But because Missouri's presentence hearing resembled and, 
indeed, in all relevant respects was like the immediately 
preceding trial on the issue of guilt or innocence, the Court in 
Bullington, supra, reasoned that the first sentencer's imposition
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of a life sentence operated as an acquittal of the death sentence.  
Thus, the Double Jeopardy Clause prevented imposition of the 
death sentence after the first sentence was vacated.  

In so holding, the Bullington Court identified several 
characteristics of Missouri's sentencing proceeding that made it 
comparable to a trial for double jeopardy purposes. First, the 
discretion of the sentencer, the jury, was restricted to precisely 
two options: death or life imprisonment without possibility of 
release for 50 years. Second, the sentencer was to make its 
decision guided by substantive standards and based on evidence 
introduced in a separate proceeding that formally resembled a 
trial. Finally, the prosecution had to prove certain statutorily 
defined facts beyond a reasonable doubt in order to support a 
sentence of death. For those reasons, the Bullington Court 
determined that the Missouri sentencer had to determine that 
the prosecution failed to prove its case when it imposed a 
sentence of life imprisonment in a capital sentencing 
proceeding.  

The Bullington Court explained that the sentencing 
procedures it had considered in the past did not have the 
hallmarks of a trial on guilt or innocence. The Court 
specifically noted that the sentencing procedures previously 
considered did not require a separate sentencing proceeding at 
which the prosecution was required to prove particular facts 
beyond a reasonable doubt to justify a particular sentence.  
Moreover, in the previously considered noncapital sentencing 
procedures, the sentencer's discretion was essentially 
unfettered. See, Chaffin, supra; North Carolina v. Pearce, 395 
U.S. 711, 89 S. Ct. 2072, 23 L. Ed. 2d 656 (1969); Stroud, 
supra. Thus, the Bullington Court reasoned that the values 
underlying the principle that a verdict of acquittal on the issue 
of guilt or innocence is absolutely final were equally applicable 
when a sentencer rejected the state's claim that a defendant 
deserved to die.  

As stated in Green v. United States, 355 U.S. 184, 187-88, 
78 S. Ct. 221, 2 L. Ed. 2d 199 (1957): 

The underlying idea, one that is deeply ingrained in at 
least the Anglo-American system of jurisprudence, is that 
the State with all its resources and power should not be
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allowed to make repeated attempts to convict an individual 
for an alleged offense, thereby subjecting him to 
embarrassment, expense and ordeal and compelling him to 
live in a continuing state of anxiety and insecurity, as well 
as enhancing the possibility that even though innocent he 
may be found guilty.  

The Bullington Court further reasoned that the 
'embarrassment, expense and ordeal' " and the " 'anxiety and 

insecurity' " faced by a defendant at the penalty phase of a 
Missouri capital murder trial were at least equivalent to that 
faced by any defendant at the guilt phase of a criminal trial. 451 
U.S. at 445. The " 'unacceptably high risk that the 
[prosecution], with its superior resources, would wear down a 
defendant,' " thereby leading to an erroneously imposed death 
sentence, would exist if the State were to have a further 
opportunity to convince a jury to impose the ultimate 
punishment. Id., quoting United States v. DiFrancesco, 449 
U.S. 117, 101 S. Ct. 426, 66 L. Ed. 2d 328 (1980). The 
Bullington Court reasoned that Missouri's use of the reasonable 
doubt standard indicated that in a capital sentencing proceeding, 
it was the State, not the defendant, that should bear " 'almost 
the entire risk of error.' " 451 U.S. at 446, quoting Addington 
v. Texas, 441 U.S. 418, 99 S. Ct. 1804, 60 L. Ed. 2d 323 
(1979).  

The Bullington Court also cautioned that its decision did not 
depend on the State's announced intention to rely only upon the 
same aggravating circumstances it sought to prove at petitioner's 
first trial or upon its statement that it would introduce no new 
evidence in support of its contention that the petitioner deserved 
the death penalty. The Court emphasized that its decision was 
based upon the principle that the state, having had " 'one fair 
opportunity to offer whatever proof it could assemble,' . . . is 
not entitled to another." 451 U.S. at 446.  

The Bullington rationale was extended in Arizona v. Rumsey, 
467 U.S. 203, 104 S. Ct. 2305, 81 L. Ed. 2d 164 (1984), to a 
capital sentencing scheme in which the judge, as opposed to a 
jury, had initially determined that a life sentence was 
appropriate.  

The Rumsey jury convicted the defendant of first degree
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murder resulting from an armed robbery. In accordance with 
Arizona's statutory capital sentencing scheme, the trial judge, 
without a jury, thereafter conducted a separate hearing on the 
appropriate sentence. Aggravating and mitigating circumstances 
were considered to determine whether death was the appropriate 
sentence. At the hearing, the state argued that three statutory 
aggravating circumstances were present. The defendant 
countered that no aggravating circumstances were present, but 
that several mitigating circumstances were.  

The trial judge found no aggravating circumstances present 
and specifically found that the defendant did not commit the 
offense for the receipt or in expectation of anything of pecuniary 
value. Finding no aggravating circumstances present, the trial 
judge sentenced the defendant to life imprisonment without 
possibility of parole for 25 years, as statutorily mandated for 
first degree murder when the death penalty was not imposed.  
The trial judge also sentenced the defendant to a consecutive 
term of imprisonment for 21 years on the armed robbery 
conviction.  

The defendant appealed, arguing that the imposition of 
consecutive sentences violated both federal and state law. Under 
Arizona law, the defendant's appeal permitted the state to file a 
cross-appeal from the life sentence. In the cross-appeal, the 
state contended that the trial court had committed an error of 
law in interpreting the pecuniary gain aggravating circumstance 
to apply only to contract killings. The state supreme court 
rejected the defendant's challenge to his sentence; however, it 
agreed that the trial court had misinterpreted an aggravating 
circumstance. Because of the trial court's misinterpretation, the 
Arizona Supreme Court concluded that the previously imposed 
sentence of life imprisonment would have to be set aside and the 
matter remanded for redetermination of aggravating and 
mitigating circumstances and resentencing. The sentence for 
armed robbery was left undisturbed.  

On remand, the trial court held a new sentencing hearing; 
neither party presented any new evidence, but the defendant 
argued that imposing the death penalty would violate Bullington 
v. Missouri, 451 U.S. 430, 101 S. Ct. 1852, 68 L. Ed. 2d 270 
(1981). The trial court found that the aggravating circumstance
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concerning commission of the murder for pecuniary gain was 
the only aggravating circumstance present and further found that 
no mitigating circumstances were sufficiently substantial to call 
for leniency. This time the trial court sentenced the defendant to 
death as required under Arizona statute.  

In his mandatory appeal to the Arizona Supreme Court, the 
defendant argued that imposition of the death sentence on 
resentencing, after he had effectively been acquitted of death at 
his initial sentencing, violated the Double Jeopardy Clause of 
the Fifth Amendment. The Arizona Supreme Court agreed and 
ordered the defendant's sentence for first degree murder 
reduced to life imprisonment.  

Granting certiorari, the U.S. Supreme Court determined that 
the Arizona sentencing proceeding shared the characteristics of 
the Missouri proceeding that made it resemble a trial for 
purposes of the Double Jeopardy Clause. Specifically, the Court 
noted that the sentencer, the trial judge, was required to choose 
between two options, death or life imprisonment, and that the 
decision was guided by detailed statutory standards defining 
aggravating and mitigating circumstances; in particular, death 
could not be imposed unless one aggravating circumstance was 
found, whereas death was required if there was one aggravating 
circumstance and no mitigating circumstance sufficiently 
substantial to call for leniency. The sentencer was required to 
make findings with respect to each of the statutory aggravating 
and mitigating circumstances, and the sentencing hearing 
involved the submission of evidence and the presentation of 
argument. The Court further noted that the usual rules of 
evidence governed the admission of evidence of aggravating 
circumstances and that the state had to prove the existence of 
aggravating circumstances beyond a reasonable doubt. The 
Court held that for double jeopardy purposes, these 
characteristics made the Arizona capital sentencing proceeding 
indistinguishable from the capital sentencing proceeding in 
Missouri.  

The U.S. Supreme Court also noted that in making its 
findings, the trial court relied on a misconstruction of the statute 
defining the pecuniary gain aggravating circumstance. However, 
the Court reasoned that reliance on an error of law did not
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change the double jeopardy effects of a judgment that amounts 
to an acquittal on the merits. The Court stated that the fact that 
acquittal may result from erroneous evidentiary rulings or 
erroneous interpretations of governing legal principles affects 
the accuracy of that determination, but does not alter its 
essential character. Therefore, the Court concluded that an 
acquittal on the merits barred retrial even if based on legal 
error.  

The Rumsey Court further reasoned that the fact that the 
sentencer was the trial judge rather than the jury did not render 
the sentencing proceeding any less like a trial, citing United 
States v. Morrison, 429 U.S. 1, 97 S. Ct. 24, 50 L. Ed. 2d 1 
(1976) (Double Jeopardy Clause treats bench and jury trials 
alike). The Court further explained that the availability of 
appellate review, including reweighing of aggravating and 
mitigating circumstances, did not make the appellate process 
part of a single continuing sentencing proceeding. The Court 
additionally determined that as no appeal need be taken if life 
imprisonment were imposed, the appellate reweighing could 
work only to a defendant's advantage. Therefore, the Court held 
that a sentence imposed after a completed Arizona capital 
sentencing hearing is a judgment which triggers the protections 
of the Double Jeopardy Clause.  

Neb. Rev. Stat. § 29-2520 (Reissue 1989) requires that after 
one is found guilty of first degree murder, the trial judge or a 
three-judge panel conduct a separate hearing to determine the 
sentence to be imposed. The procedure is found in Neb. Rev.  
Stat. § 29-2522 (Reissue 1989): 

After hearing all of the evidence and arguments in the 
sentencing proceeding, the judge or judges shall fix the 
sentence at either death or life imprisonment, but such 
determination shall be based upon the following 
considerations: 

(1) Whether sufficient aggravating circumstances exist 
to justify imposition of a sentence of death; 

(2) Whether sufficient mitigating circumstances exist 
which approach or exceed the weight given to the 
aggravating circumstances; or 

(3) Whether the sentence of death is excessive or
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disproportionate to the penalty imposed in similar cases, 
considering both the crime and the defendant.  

Neb. Rev. Stat. § 29-2523 (Reissue 1989) defines a number 
of aggravating and mitigating circumstances. Although the 
Nebraska sentencer is not limited to a consideration of only the 
statutorily defined mitigating circumstances, State v. Moore, 210 
Neb. 457, 316 N.W.2d 33 (1982), the situation with respect to 
aggravating circumstances is otherwise. What constitutes an 
aggravating circumstance is left neither to the discretion of the 
sentencer nor to this court, but is controlled by statute. State v.  
Joubert, 224 Neb. 411, 399 N.W.2d 237 (1986), cert. denied, 
484 U.S. 905, 108 S. Ct. 247, 98 L. Ed. 2d 205 (1987).  
Aggravating circumstances must be proved beyond a reasonable 
doubt. Id.; State v. Reeves, 216 Neb. 206, 344 N.W.2d 433 
(1984).  

The capital sentencing procedure of this state shares the same 
characteristics which the U.S. Supreme Court found to 
resemble a trial in the Arizona and Missouri capital sentencing 
proceedings. Under Nebraska law, first degree murder is 
punishable by death or life imprisonment. Neb. Rev. Stat.  
§§ 28-303 and 28-105 (Reissue 1989). Therefore, the sentencer 
is not given unbounded discretion to select an appropriate 
punishment from a wide range authorized by statute. Rather, a 
separate hearing is required, and the sentencer is required to 
choose between the above-mentioned two options and only 
those options. See § 28-303. Moreover, statutory standards 
guide the sentencer's choice between a sentence of life or death.  
Furthermore, here the State did not simply recommend what it 
felt to be an appropriate punishment, it undertook the "burden 
of establishing certain facts beyond a reasonable doubt in its 
quest to obtain the harsher of the two alternative verdicts." 
Bullington v. Missouri, 451 U.S. 430, 438, 101 S. Ct. 1852, 68 
L. Ed. 2d 270 (1981).  

The fact that the Nebraska sentencer is a three-judge panel 
instead of a single judge or a jury is not important. See Arizona 
v. Rumsey, 467 U.S. 203, 104 S. Ct. 2305, 81 L. Ed. 2d 164 
(1984). Nor does the availability of appellate review make the 
appellate process part of a single continuing sentencing 
proceeding. Id.
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Similarly, the discretion granted the sentencer with regard to 
the admission of evidence regarding nonstatutory mitigating 
circumstances does not destroy the trial analogy. See, Mo. Ann.  
Stat. § 565.012 (Vernon 1979); Ariz. Rev. Stat. Ann. § 13-703 
(1989); Bullington, supra; Rumsey, supra. Moreover, as in 
Missouri and Arizona, in our sentencing proceeding the 
admission of evidence is restricted by the rules of relevancy.  
See, Neb. Rev. Stat. § 29-2521 (Reissue 1989); Mo. Ann. Stat.  
§ 565.012.1; Ariz. Rev. Stat. Ann. § 13-703.  

Nor is the fact that Rust was initially sentenced to death of 
any significance, for that sentence was found to be 
constitutionally infirm and thus of no force or effect. See 
Poland v. Arizona, 476 U.S. 147, 106 S. Ct. 1749, 90 L. Ed.  
2d 123 (1986) (conviction reversed on appeal is nullified and 
slate wiped clean). We heretofore have acknowledged that an 
appellate finding of insufficient evidence to convict is 
tantamount to an acquittal. Therefore, once the reviewing court 
has found the evidence legally insufficient, the Double Jeopardy 
Clause precludes a second trial. Burks v. United States, 437 
U.S. 1, 98 S. Ct. 2141, 57 L. Ed. 2d 1 (1978); State v. Lee, 
227 Neb. 277, 417 N.W.2d 26 (1987). We have also previously 
recognized that Bullington, supra, and Rumsey, supra, applied 
the protection of the Double Jeopardy Clause to certain capital 
sentencing procedures. State v. Rust, 223 Neb. 150, 388 
N.W.2d 483 (1986), cert. denied 481 U.S. 1042, 107 S. Ct.  
1987, 95 L. Ed. 2d 826 (1987). We recognize that in Poland, 
the Double Jeopardy Clause was held not to prohibit the 
reimposition of a sentence of death after the original such 
sentence had been nullified on appeal. However, the difference 
between the situation presented here and that presented in 
Poland is that here, there was an intervening life sentence. It is 
the life sentence imposed at the resentencing hearing which 
served to acquit Rust of the harsher death sentence.  
Accordingly, the holdings of the U.S. Supreme Court in 
Bullington, Poland, and Rumsey make the protections of the 
Double Jeopardy Clause applicable to the capital resentencing 
procedure involved and prevent the State from challenging as 
excessively lenient the life sentence imposed in this case.

514



STATE v. RUST 515 

Cite as 247 Neb. 503 

RUST'S CROSS-APPEAL 
In his cross-appeal, Rust asserts that the sentencing panel 

erred in not crediting the life sentence it imposed with the time 
he spent imprisoned on the earlier sentence of death for the first 
degree felony murder conviction.  

First, he urges that as the original sentencer did not specify 
whether the death sentence on the murder conviction was to be 
served concurrently or consecutively with the sentences on the 
shooting convictions, the death sentence was to be served 
concurrently with those other sentences. But it is clear that one 
cannot concurrently serve a term of years with a death sentence.  

One may, while alive, simultaneously serve time to be 
applied to two sentences. He may not, however, be at the 
same time alive and dead, as the definition of one 
condition excludes the other. Consequently, any rule that 
in the absence of a consecutiveness direction two sentences 
pronounced at the same time by the same court are to be 
served concurrently can have no application when death 
has been imposed as one of the sentences.  

State v. Jones, 218 Neb. 713, 715, 358 N.W.2d 765, 767 
(1984). Thus, there is no merit to that argument.  

Rust next argues that Neb. Rev. Stat. § 83-1,106 (Reissue 
1994) mandates that credit be given for time an offender has 
spent in custody. That statute provides that an offender be given 
credit against the maximum term and any minimum term for 
time spent in custody as a result of the criminal charge for 
which a prison sentence is imposed. However, on being 
sentenced to life imprisonment for first degree murder, a 
defendant is not entitled to credit for time in custodial detention 
pending trial and sentence. State v. Masters, 246 Neb. 1018, 524 
N.W.2d 342 (1994); State v. Secret, 246 Neb. 1002, 524 
N.W.2d 551 (1994); State v. Lynch, 215 Neb. 528, 340 N.W.2d 
128 (1983).  

The purpose of credit under § 83-1,106 
is to avoid the situation where one convicted of a crime is 
incarcerated for a period greater than the maximum term 
of years prescribed as punishment for the particular 
offense. . . . By its very nature [a life] sentence is 
indefinite. . . . In the case of a life sentence, it is



247 NEBRASKA REPORTS

impossible to impose punishment exceeding the term 
prescribed by statute.  

Lynch, 215 Neb. at 537, 340 N.W.2d at 134.  
Thus, neither is there any merit to Rust's second argument.  
Finally, Rust attempts to make an argument that by virtue of 

the manner in which, under the policy and procedure manual of 
the Nebraska Board of Parole, a prisoner becomes eligible for 
having a life sentence commuted to a definite number of years 
and thereby becomes eligible for parole consideration, he is 
disadvantaged by the fact that the correction of his death 
sentence occurred after he had already spent a number of years 
in prison. But not only was the manual not made a part of the 
record below, the record is silent as to how the policy is to be 
applied to Rust. We thus do not reach the argument.  

In so ruling, we are not unmindful that we earlier rejected 
the parties' joint stipulation to expand the record to include a 
portion of the manual. But the proper place to make a record is 
in the trial court, not in an appellate court. See, In re Estate of 
Trew, 244 Neb. 490, 507 N.W.2d 478 (1993) (absent plain 
error, issue raised for first time in appellate court disregarded, 
as trial court could not have committed error on issue not 
presented and submitted); State v. Brockman, 231 Neb. 982, 
439 N.W.2d 84 (1989); Dunbier v. Rafert, 170 Neb. 570, 103 
N.W.2d 814 (1960). Nor does the fact that Rust included part 
of the manual in his brief change the situation, for a party's 
brief may not expand the evidentiary record. See, Gables CVF 
v. Bahr, Vermeer & Haecker Architect, 244 Neb. 346, 506 
N.W.2d 706 (1993); Home Fed. Say. & Loan v. McDermott & 
Miller, 243 Neb. 136, 497 N.W.2d 678 (1993). An appellate 
brief must limit itself to arguments supported by the appellate 
record. Scott v. Hall, 241 Neb. 420, 488 N.W.2d 549 (1992); 
Father Flanagan's Boys' Home v. Goerke, 224 Neb. 731, 401 
N.W.2d 461 (1987).  

CONCLUSION 
Accordingly, the judgment below is affirmed.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. CHRIS CAMPBELL, 

APPELLANT.  

527 N.W.2d 868 

Filed March 3, 1995. No. S-94-404.  

1. Sentences: Appeal and Error. A sentence imposed within statutory limits will 
not be disturbed on appeal absent an abuse of discretion by the trial court.  

2. Appeal and Error. An appellate court does not consider errors which are argued 
but not assigned.  

3. . An appellate court always reserves the right to note plain error which was 
not complained of at trial or on appeal.  

4. Appeal and Error: Words and Phrases. Plain error is error plainly evident from 
the record and of such a nature that to leave it uncorrected would result in damage 
to the integrity, reputation, or fairness of the judicial process.  

5. Statutes: Intent: Appeal and Error. In construing a statute, a court must attempt 
to give effect to all of its parts, and if it can be avoided, no word, clause, or 
sentence will be rejected as superfluous or meaningless; it is not within the 
province of the court to read anything plain, direct, and unambiguous out of the 
statute.  

6. Restitution: Sentences: Time. Under Neb. Rev. Stat. § 29-2281 (Reissue 1989), 
if the sentencing court decides that a hearing is necessary to determine the amount 
of restitution, that hearing must be held at the time of sentencing.  

7. Sentences. One of the circumstances which renders a sentence void is that the 
court lacked a legal basis to impose it.  

8. . A void sentence is no sentence.  
9. Criminal Law: Sentences. In a criminal case, the judgment is the sentence.  

10. Courts: Jurisdiction: Appeal and Error. A district court is divested of subject 
matter jurisdiction over a particular case when an appeal of that case is perfected 
to an appellate court.  

Appeal from the District Court for Madison County: ROBERT 

B. ENSZ, Judge. Sentence of restitution vacated.  

Mark M. Sipple, of Sipple, Hansen, Emerson & 
Schumacher, for appellant.  

Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee.  

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT, 

and CONNOLLY, JJ., and BOSLAUGH, J., Retired.  

CONNOLLY, J.  
Chris Campbell appeals the Madison County District Court's 

order requiring Campbell to pay restitution as part of his
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sentence on a conviction of theft by receiving stolen property.  
We vacate the district court's order of restitution because the 
restitution hearing held by the district court was untimely under 
Neb. Rev. Stat. § 29-2281 (Reissue 1989).  

FACTUAL BACKGROUND 
Chris Campbell and another individual were involved in a 

break-in at Fashions Plus in Norfolk on or about March 3, 
1992. Campbell was subsequently arrested and pled guilty to 
theft by receiving stolen property. He was sentenced by the 
Madison County District Court to I year's imprisonment in the 
state penal complex and was ordered to make restitution to 
Fashions Plus, within 2 years from the date of his final 
discharge, for "the actual loss" sustained by the store. At the 
time of sentencing, the district court stated that it would 
determine the amount of restitution at a hearing to be held prior 
to Campbell's release from incarceration.  

Campbell served his 1-year prison sentence and was released 
from confinement on May 24, 1993. A restitution hearing was 
scheduled for December 23, 1993, but did not take place until 
February 25, 1994. Campbell objected to the restitution 
proceedings for the first time at the February hearing on the 
grounds that the hearing was untimely. The district court 
overruled the objection, finding that the delay caused no 
prejudice to either party.  

At the conclusion of the hearing, the district court ordered 
Campbell to make restitution to Fashions Plus' insurer, United 
Fire and Casualty Insurance Company, in the sum of $7,018.78 
and to Fashions Plus in the sum of $250. Campbell filed a 
motion for new trial, which the district court denied.  

ASSIGNMENTS OF ERROR 
Campbell contends that the district court erred in (1) 

ordering Campbell to pay restitution for physical damage done 
to the premises occupied by Fashions Plus, (2) requiring 
Campbell to pay restitution in the sum of $7,268.78, (3) failing 
to give Campbell full credit for the merchandise recovered and 
returned to Fashions Plus, (4) allowing an insurance adjuster to 
testify concerning the value of the items taken from Fashions 
Plus, and (5) failing to grant Campbell's motion for new trial.
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STANDARD OF REVIEW 
A sentence imposed within statutory limits will not be 

disturbed on appeal absent an abuse of discretion by the trial 
court. State v. Secret, 246 Neb. 1002, 524 N.W.2d 551 (1994); 
State v. Martin, 246 Neb. 896, 524 N.W.2d 58 (1994); State v.  
Wragge, 246 Neb. 864, 524 N.W.2d 54 (1994).  

ANALYSIS 
In his appellate brief, Campbell argues that the restitution 

hearing in the case at bar was untimely because it did not 
conform to the sentence pronounced in the district court's 
journal entry filed December 8, 1992. In that journal entry, the 
district court stated that the amount of restitution would be 
determined pursuant to a hearing prior to Campbell's release 
from incarceration. It is uncontested that the restitution hearing 
in the case at bar took place several months after Campbell's 
release from the state penal complex.  

Though Campbell argued in his appellate brief that the 
hearing was untimely, he did not assign the untimeliness of the 
hearing as an error in his assignments of error. An appellate 
court does not consider errors which are argued but not 
assigned. State v. Carter, 246 Neb. 953, 524 N.W.2d 763 
(1994). Furthermore, as noted by the State, Campbell did not 
object to the delay in the restitution hearing at the time of 
sentencing. Rather, he waited until the hearing took place. Thus, 
the State argues that Campbell has waived this issue on appeal 
and contends we should not consider Campbell's argument 
regarding the untimeliness of the restitution hearing.  

We find, however, that the untimeliness of the restitution 
hearing constituted plain error. An appellate court always 
reserves the right to note plain error which was not complained 
of at trial or on appeal. State v. Secret, supra; State v. Martin, 
supra; State v. Ladig, 246 Neb. 542, 519 N.W.2d 561 (1994).  
Plain error is error plainly evident from the record and of such 
a nature that to leave it uncorrected would result in damage to 
the integrity, reputation, or fairness of the judicial process. State 
v. Wragge, supra; State v. Dawn, 246 Neb. 384, 519 N.W.2d 
249 (1994).  

Our finding that the untimeliness of the restitution hearing in
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the case at bar constituted plain error is mandated by the 
language of § 29-2281: 

To determine the amount of restitution, the court may, 
hold a hearing at the time of sentencing. The amount of 
restitution shall be based on the actual damages sustained 
by the victim and shall be supported by evidence which 
shall become a part of the court record. . . . The court 
may order that restitution be made immediately, in 
specified installments, or within a specified period of time, 
not to exceed five years after the date of judgment or 
defendant's final release date from imprisonment, 
whichever is later.  

(Emphasis supplied.) 
The controlling language in the case at bar is the above 

emphasized sentence of § 29-2281. In that sentence, we read the 
discretionary word "may" as applying exclusively to the phrase 
"hold a hearing." Thus, the statute permits the sentencing court 
to conduct a discretionary hearing to determine the amount of 
restitution. However, the discretionary word "may" does not 
apply beyond the phrase "hold a hearing." In other words, we 
read § 29-2281 as stating that the sentencing court may hold a 
restitution hearing, but if does so, the hearing must be held at 
the time of sentencing.  

If we were to read the discretionary word "may" as 
controlling the entire first sentence of § 29-2281, the effect 
would be to make the phrase "at the time of sentencing" 
meaningless. If the Legislature wanted the sentencing court to 
freely choose when the restitution hearing could take place, it 
could have written § 29-2281 to read, "To determine the 
amount of restitution, the court may hold a hearing at the time 
of sentencing or any other time." Alternatively, the Legislature 
could have left the time limitation out of the statute, so that it 
would simply read, "To determine the amount of restitution, the 
court may hold a hearing." 

In construing a statute, a court must attempt to give effect to 
all of its parts, and if it can be avoided, no word, clause, or 
sentence will be rejected as superfluous or meaningless; it is not 
within the province of the court to read anything plain, direct,
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and unambiguous out of the statute. State v. Joubert, 246 Neb.  
287, 518 N.W.2d 887 (1994). The only reading of § 29-2281 
which gives meaning to all of its words requires that, if the 
sentencing court decides that a hearing is necessary to 
determine the amount of restitution, that hearing must be held 
at the time of sentencing. Since Campbell's restitution hearing 
did not take place at the time of sentencing, the hearing was 
untimely and unauthorized under the statute.  

One of the circumstances which renders a sentence void is 
that the court lacked a legal basis to impose it. Berumen v.  
Casady, 245 Neb. 936, 515 N.W.2d 816 (1994). A void 
sentence is no sentence. Id.; State v. Wren, 234 Neb. 291, 450 
N.W.2d 684 (1990). The district court in the instant case had 
no legal basis for holding the February 1994 restitution hearing.  
Thus, the portion of Campbell's sentence which required him to 
make restitution to Fashions Plus is a nullity and cannot be 
enforced.  

Our decision vacating that portion of Campbell's sentence 
requiring restitution is necessary to avoid the complications 
which can arise when a court delays its determination as to the 
amount of restitution until after sentencing. In a criminal case, 
the judgment is the sentence. State v. Schrein, ante p. 256, 526 
N.W.2d 420 (1995); State v. McDowell, 246 Neb. 692, 522 
N.W.2d 738 (1994); Berumen v. Casady, supra. Once the 
district court renders judgment, appeal may be taken to the 
Nebraska appellate courts. See Neb. Rev. Stat. § 25-1911 (Cum.  
Supp. 1994). Thus, when the district court announces a 
sentence which includes an order of restitution, but postpones 
determining the amount of restitution, the defendant can, before 
the district court decides the amount of restitution, perfect an 
appeal. Since a district court is divested of subject matter 
jurisdiction over a particular case when an appeal of that case 
is perfected to an appellate court, see State v. Beverlin, 244 
Neb. 615, 508 N.W.2d 271 (1993), the district court would be 
without jurisdiction to enter an order of restitution. Section 
29-2281 forces the district court to avoid this jurisdictional 
pitfall by requiring the district court to hold its discretionary 
restitution hearing at the time of sentencing.
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CONCLUSION 
At oral argument in the case at bar, the State conceded that 

the district court did not comply with the requirements of 
§ 29-2281. Since the district court determined the amount of 
restitution in an untimely manner under this statute, the district 
court had no legal authority to impose the restitution sentence.  
The district court's failure to hold the restitution hearing in a 
timely fashion in the instant case constituted plain error.  

SENTENCE OF RESTITUTION VACATED.  

WBE COMPANY, INC., A NEBRASKA CORPORATION, AND KURT 

WIEKHORST, APPELLANTS, V. PAPIO-MISSOURI RIVER NATURAL 

RESOURCES DISTRICT, APPELLEE.  

529 N.W.2d 21 

Filed March 10, 1995. No. S-93-294.  

1. Records: Appeal and Error. It is incumbent upon the party appealing to present 
a record which supports the errors assigned; absent such a record, the decision of 
the lower court will generally be affirmed.  

2. Courts: Jurisdiction: Appeal and Error. After an appeal has been perfected to 
an appellate court, the trial court is without jurisdiction to hear a case involving 
the same matter between the same parties.  

3. Jurisdiction: Appeal and Error. Where the court from which an appeal was 
taken lacked jurisdiction, the appellate court acquires no jurisdiction.  

4. -: . Whether a question is raised by the parties concerning jurisdiction of 
a lower court or tribunal, it is not only within the power but the duty of an 
appellate court to determine whether the appellate court has jurisdiction over the 
matter before it.  

Appeal from the District Court for Sarpy County: GEORGE A.  
THOMPSON, Judge. Affirmed in part, and in part vacated and 
dismissed.  

Dan D. Stoller for appellant WBE Co.  

Paul F. Peters and Christopher D. Curzon, of Schmid, 
Mooney & Frederick, P.C., for appellee.
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WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT, 

and CONNOLLY, JJ.  

WRIGHT, J.  
WBE Company, Inc., and Kurt Wiekhorst (collectively 

referred to as WBE) brought this action in the district court for 
Sarpy County, seeking an order enjoining the Papio-Missouri 
River Natural Resources District (District) from awarding a 
construction contract to the second-lowest bidder. WBE had 
submitted the lowest bid. The district court voided the contract 
between the District and the second-lowest bidder, ordered the 
District to hold a hearing on the award of the contract before its 
entire board of directors, and ordered that a vote of the board 
be taken regarding the award of the contract. The District held 
a hearing, and the board of directors voted to award the contract 
to the second-lowest bidder. WBE then filed a motion for 
contempt and a motion for attorney fees. The district court 
denied the motion for contempt and awarded WBE $200 in 
attorney fees. WBE appeals from the district court's decisions 
regarding the motion for contempt and the motion for attorney 
fees.  

FACTS 
In December 1992, the District advertised for bids on a 

contract for the relocation of sewer siphons under the Big Papio 
channel at 84th and F Streets and at 93d and Center Streets in 
Omaha, Nebraska. WBE was the lowest bidder on the project.  
At a January 14, 1993, meeting, the four members of the 
District's executive subcommittee were directed to review the 
bids and to award the contract. On January 28, the executive 
subcommittee voted 3 to 1 to award the contract to the 
second-lowest bidder.  

On February 3, 1993, WBE filed a petition in the district 
court for Sarpy County alleging that the District improperly 
delegated to its executive subcommittee the power to review 
bids and to award the contract, in violation of Neb. Rev. Stat.  
§ 2-3219 (Reissue 1991). Under § 2-3219, a majority of the 
voting members of the District's board of directors constitutes a 
quorum, and the concurrence of a majority of the quorum is 
sufficient to take action and to make determinations. The
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District's board of directors has 15 members. WBE also alleged 
that the executive subcommittee violated Nebraska's public 
meetings laws, Neb. Rev. Stat. § 84-1408 et seq. (Reissue 
1994), when two of the subcommittee members turned their 
backs to the public during the January 28 meeting and held a 
private discussion.  

WBE argued to the district court that the District's failure to 
award the contract to WBE was a violation of state law in that 
the District failed to award the contract to WBE, as the lowest 
responsible bidder, without specific legitimate grounds to 
determine that WBE was not a responsible bidder. On February 
11, 1993, the District's board of directors ratified the actions of 
the executive subcommittee in awarding the contract to the 
second-lowest bidder. Subsequently, WBE filed an amended 
petition.  

The district court issued an order on February 19, 1993, in 
which the court found that WBE's bid of $175,000 was the 
lowest bid and that the second-lowest bid was $175,134.60 by 
L.G. Roloff Construction Company, Inc. The court determined 
that the District was subject to the spirit and intent of § 84-1408 
et seq. and that the public had a right to know the District's 
reason for accepting the second-lowest bid. The court stated 
that the District was not required by law to accept the lowest 
bid, but that competitive bidding is required to save the public 
moneys and to avoid cronyism. The court noted that the process 
could still be protected by requiring the District's entire board 
of directors to discuss the bids. The court declared void the 
contract between the District and the second-lowest bidder, and 
the District was ordered to conduct a hearing before its entire 
board of directors before awarding the contract.  

On February 26, 1993, the District filed a motion for new 
trial, which was denied on March 5. On March 11, the District's 
board of directors held a hearing and voted to award the contract 
to the second-lowest bidder. WBE then filed a motion for 
contempt, which was denied on March 19. On March 29, WBE 
filed a motion for attorney fees. On April 5, the District timely 
appealed from the denial of its motion for new trial. On April 
9, the district court awarded WBE $200 in attorney fees. WBE 
filed a notice of appeal on April 16 from the March 19 and
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April 9 orders.  
The District's appeal was subsequently dismissed by the 

Nebraska Court of Appeals on July 6, 1993; however, the Court 
of Appeals ordered that WBE's appeal remain docketed in that 
court. Under the authority granted to us by Neb. Rev. Stat.  
§ 24-1106(3) (Cum. Supp. 1994) to regulate the caseloads of the 
appellate courts of this state, we removed the appeal to this 
court.  

ASSIGNMENTS OF ERROR 
WBE argues that the district court erred (1) in failing to make 

a determination that the District failed to hold a hearing in 
compliance with the public meetings laws and the district 
court's order of February 19, 1993, and (2) in failing to award 
attorney fees in a reasonable sum.  

ANALYSIS 
WBE appealed from the denial of its motion for contempt.  

Because the motion is not part of the record, the record on 
appeal has not been properly preserved. It is incumbent upon 
the party appealing to present a record which supports the 
errors assigned; absent such a record, the decision of the lower 
court will generally be affirmed. Terry v. Duff, 246 Neb. 524, 
519 N.W.2d 550 (1994). We have reviewed the bill of exceptions 
with regard to the hearing on the motion for contempt, and we 
find that WBE's first assignment of error is without merit.  

WBE also appealed from the order which awarded WBE 
$200 in attorney fees. At the time the district court awarded 
WBE attorney fees, the District's appeal from the denial of the 
motion for new trial had already been perfected. Although 
WBE had not yet filed its appeal and attorney fees had not yet 
been awarded by the district court, the issue of attorney fees was 
related to the district court's order of February 19 regarding the 
public meetings laws, from which the District had appealed.  
The district court had no jurisdiction to enter the order for 
attorney fees, and the order is hereby vacated.  

After an appeal has been perfected to an appellate court, the 
trial court is without jurisdiction to hear a case involving the 
same matter between the same parties. Ventura v. State, 246 
Neb. 116, 517 N.W.2d 368 (1994); Tracy Corp. II v. Nebraska
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Pub. Serv. Comm., 218 Neb. 900, 360 N.W.2d 485 (1984).  
Where the court from which an appeal was taken lacked 
jurisdiction, the appellate court acquires no jurisdiction. Garber 
v. State, 241 Neb. 523, 489 N.W.2d 550 (1992). Whether a 
question is raised by the parties concerning jurisdiction of a 
lower court or tribunal, it is not only within the power but the 
duty of an appellate court to determine whether the appellate 
court has jurisdiction over the matter before it. R-D Investment 
Co. v. Board of Equal. of Sarpy Cty., ante p. 162, 525 N.W.2d 
221 (1995). Since the district court was without jurisdiction to 
award WBE attorney fees because of the District's pending 
appeal, this court lacks jurisdiction to hear WBE's appeal 
regarding the award of attorney fees.  

The judgment of the district court denying the motion for 
contempt is affirmed. The district court's award of attorney fees 
is vacated, and this part of the appeal is dismissed.  

AFFIRMED IN PART, AND IN PART 

VACATED AND DISMISSED.  

CURTIS 0. GRIEss & SoNs, INC., A NEBRASKA CORPORATION, 
APPELLEE, v. FARM BUREAU INSURANCE COMPANY OF NEBRASKA, 

A NEBRASKA INSURANCE CORPORATION, APPELLANT.  

528 N.W.2d 329 

Filed March 10, 1995. No. S-93-342.  

I. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.  

2. Summary Judgment. Summary judgment is to be granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law.
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3. Judgments: Appeal and Error. Regarding questions of law. an appellate court 

has an obligation to reach a conclusion independent of that of the trial court.  

4. Insurance: Contracts. In order to recover under an insurance policy of limited 

liability, the insured must bring himself or herself within its express provisions.  

5. _ : . When the terms of an insurance policy are clear, they are to be 

accorded their plain and ordinary meaning.  

6. Words and Phrases. "Direct" means immediate or proximate as opposed to 

remote or incidental.  
7. Insurance: Contracts: Proximate Cause. Under an insurance policy covering 

physical loss "caused directly" by a specified peril, an insured may recover only 

for loss which has been proximately caused by a specified peril.  

8. Insurance: Liability: Evidence: Proximate Cause. In determining the cause of 

a loss for the purpose of fixing insurance liability, when evidence of concurring 

causes of the damage appears, the proximate cause to which the loss is to be 

attributed is the dominant, the efficient one that sets the other causes in operation, 

and causes which are incidental are not proximate, though they may be nearer in 

time and place to the loss.  
9. Insurance: Proximate Cause. When windborne materials occasion a loss, the 

loss is considered the direct result of a windstorm, because the windstorm is 

considered the dominant, efficient cause which set the concurring cause in motion.  

10. _ : . Where a virus has been transmitted by means of a covered peril, the 

covered peril is the proximate cause of the loss.  

I. Insurance: Damages. Expenses necessarily incurred in the course of mitigating 

damages are recoverable by an insured.  

Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN and PAUL D. MERRITT, JR., Judges.  
Affirmed.  

Gary J. Nedved, of Bruckner, O'Gara, Keating, Hendry, 
Davis & Nedved, P.C., for appellant.  

Donald L. Dunn and Carl J. Sjulin, of Rembolt Ludtke 
Parker & Berger, for appellee.  

HASTINGS, C.J., WHITE, CAPORALE, FAHRNBRUCH, LANPHIER, 

WRIGHT, and CONNOLLY, JJ.  

LANPHIER, J.  
Appellee plaintiff's swine were infected with pseudorabies 

after a tornado carried the virus to its swine-raising operation 
on March 13, 1990. Plaintiffs swine were insured by defendant 
insurance company for physical loss caused directly by an 
applicable peril. Windstorm is a covered peril under the policy.  
After defendant denied coverage for the loss, plaintiff brought a
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declaratory judgment action to declare the rights, status, and 
legal relations of the parties under their contract of insurance.  
The district court for Lancaster County granted partial summary 
judgment for plaintiff on the issue of liability, finding that the 
windstorm was the direct, proximate, and efficient cause of 
plaintiffs losses. The issue of damages was submitted to the 
trial court. After judgment was entered for plaintiff, defendant 
appealed. Defendant argues that an insurance policy providing 
coverage for physical loss caused directly by windstorm does not 
include coverage for the airborne transmission of an infectious 
disease. We affirm the judgment of the district court.  

BACKGROUND 
On January 18, 1990, plaintiff, Curtis 0. Griess & Sons, 

Inc., purchased from defendant, Farm Bureau Insurance 
Company of Nebraska, for $6,364.40, an insurance policy to 
cover its livestock from harm caused by certain defined perils, 
including windstorm. The policy covered "physical loss to the 
property described in the coverage caused directly by an 
applicable peril . . . unless the loss is excluded . . .  
Windstorm was a peril insured against. Infectious diseases were 
not excluded.  

On March 13, 1990, a windstorm occurred in Clay County, 
Nebraska. This tornado traveled from the southwest to the 
northeast. Southwest of plaintiff's farm, in the path of the 
tornado, were several herds of pseudorabies-infected swine 
which had been quarantined by the state Department of 
Agriculture. Defendant does not dispute that the pseudorabies 
virus was transmitted to plaintiff's farm by the windstorm.  
Defendant also does not dispute that plaintiffs swine herd 
became infected with pseudorabies and that the pseudorabies 
resulted in either death or damage to plaintiffs swine.  

The parties agree that plaintiff incurred $128,732.38 in 
veterinarian expenses to prevent further damage to the herd 
related to the testing, treating, and management of the 
pseudorabies. The parties also stipulated that plaintiff refunded 
$19,900 to purchasers of breeding gilts sold shortly after the 
herd became infected, but before the symptoms could be 
detected.
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The affected swine were "Lieske Genetics" maintained for 
breeding. They therefore command a premium in the breeding 
stock market. Many pigs died of the infection. Those which did 
not die could not be used for breeding, but only for slaughter.  
Because the swine could not be used for breeding, a portion of 
their value was lost.  

ASSIGNMENTS OF ERROR 
Defendant claims the district court erred in the following 

respects: (1) in granting plaintiff's motion for summary 
judgment on the issue of liability and overruling defendant's 
motion for summary judgment, (2) in finding that plaintiff was 
entitled to recover the sum of $19,990 for refunds made by 
plaintiff to a third-party purchaser of its hogs, and (3) in 
awarding plaintiff the sum of $128,732.38 for veterinarian fees 
incurred by plaintiff in treating the pseudorabies.  

STANDARD OF REVIEW 
In reviewing a summary judgment, an appellate court views 

the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Huntwork v.  
Voss, ante p. 184, 525 N.W.2d 632 (1995). Summary judgment 
is to be granted only when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose 
that there is no genuine issue as to any material fact or as to the 
ultimate inferences that may be drawn from those facts and that 
the moving party is entitled to judgment as a matter of law. Id.  
Regarding questions of law, an appellate court has an obligation 
to reach a conclusion independent of that of the trial court.  
Fiese v. Sitorius, ante p. 227, 526 N.W.2d 86 (1995).  

ANALYSIS 

POLICY COVERAGE 

Defendant first assigns as error the district court's granting 
of plaintiffs motion for summary judgment on the issue of 
liability and the overruling of defendant's motion for summary 
judgment. Defendant does not argue that there is a genuine 
issue of material fact; rather, defendant submits that under the 
undisputed facts of the case, plaintiff is not entitled to judgment



247 NEBRASKA REPORTS

as a matter of law. Defendant contends that the immediate, 
dominant, and proximate cause of plaintiff's loss was 
pseudorabies and not windstorm. Defendant ends its argument 
by submitting that since the airborne transmission of an 
infectious disease is not a covered peril, there is no liability 
under the policy. Thus, causation is the crux of the parties' 
dispute. With respect to causation, the parties agree that the 
pertinent policy language is the phrase "caused directly." 

In order to recover under an insurance policy of limited 
liability, the insured must bring himself or herself within its 
express provisions. Brown v. Farmers Mut. Ins. Co., 237 Neb.  
855, 468 N.W.2d 105 (1991). When the terms of an insurance 
policy are clear, they are to be accorded their plain and ordinary 
meaning. Id. Since the phrase "caused directly" is clear, it will 
be accorded its plain and ordinary meaning. "Direct" means 
immediate or proximate as opposed to remote or incidental. Id.; 
Clouse v. St. Paul Fire and Marine Ins. Co., 152 Neb. 230, 40 
N.W.2d 820 (1950). Thus, under the terms of the policy, 
plaintiff may recover only for loss which has been proximately 
caused by a specified peril.  

"In determining the cause of a loss for the purpose of 
fixing insurance liability, when evidence of concurring 
causes of the damage appears, the proximate cause to 
which the loss is to be attributed is the dominant, the 
efficient one that sets the other causes in operation; and 
causes which are incidental are not proximate, though they 
may be nearer in time and place to the loss. [Citations 
omitted.]" 

Brown, 237 Neb. at 870, 468 N.W.2d at 116.  
In support of its argument that the windstorm was not the 

proximate cause of plaintiffs loss, defendant relies upon Lydick 
v. Insurance Co. of North America, 187 Neb. 97, 187 N.W.2d 
602 (1971). The plaintiffs in Lydick sued their insurance 
company to recover the value of cattle allegedly destroyed as a 
result of a windstorm. The evidence adduced suggested that the 
plaintiffs' cattle had descended into a sheltered area around an 
ice-covered pond to escape the cold temperatures and wind.  
The ice on the pond broke and the cattle drowned. We 
determined that the insurer was not liable for the loss for two
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reasons. First, we determined that the loss was not directly 
caused by the windstorm. We stated: "The evidence 
demonstrates that the loss of these cattle was due to a 
combination of different factors and that the wind was merely 
one of the prior conditions contributing to the loss." 187 Neb.  
at 99, 187 N.W.2d at 604. Further, we stated: "The cold wind, 
by maximum inference, merely created an antecedent and 
preliminary condition which contributed to their wandering 
upon the snow-covered ice, and thus can only be considered as 
an indirect cause." 187 Neb. at 100, 187 N.W.2d at 604.  
Additionally, we held that the loss was caused by a hazard 
expressly excluded by the policy.  

Defendant submits that, as in Lydick, the windstorm in the 
instant case was merely a prior condition contributing to the 
loss. However, we disagree.  

Physical loss by windstorm is a covered peril. The wind need 
not pick up and throw the swine to the earth to constitute a 
direct cause of the loss. We have never defined windstorm so 
narrowly. When windborne materials occasion a loss, the loss 
is considered the direct result of a windstorm, because the 
windstorm is considered the dominant, efficient cause which set 
the concurring cause in motion. See, Sun Ins. Office v. Guest 
Camera Store, 108 Ga. App. 339, 132 S.E.2d 851 (1963); 
Firemen's Insurance Co. of Newark v. Senseney, 250 F.2d 130 
(4th Cir. 1957); Gerhard v. Travelers Fire Ins. Co., 246 Wis.  
625, 18 N.W.2d 336 (1945). We can see no reason for treating 
a windborne virus differently from other windborne objects.  

Additionally, where a virus has been transmitted by means of 
a covered peril, the covered peril has been held to be the 
proximate cause of the loss. In Qualls v. Farm Bureau Mutual 
Insurance Company, 184 N.W.2d 710 (Iowa 1971), 14 heifers 
owned by the insured died of pseudorabies transmitted by wild 
animals which had attacked the heifers. The Iowa Supreme 
Court held that the attack, a covered peril, was the proximate 
cause of the loss and declared that under the parties' contract of 
insurance, the insurer was liable for the loss.  

The court in Qualls stated: 
We are satisfied the word "attack" as used in the instant 

insurance agreement clearly extended to those results
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which were proximately caused thereby and, regardless of 
the seriousness or extent of the attack, any bite which was 
found to infect the livestock with a serious disease is 
included in the liability assumed under the contract. There 
was no provision in the contract which restricted the loss 
to violence causing the death of the animals.  

184 N.W.2d at 712.  
Qualls is analogous to this case. Like the attack in Qualls, 

the windstorm was the dominant, efficient cause which set the 
virus in motion. The virus was merely a concurring cause. The 
windstorm was not, as defendant contends, a prior condition 
which merely made the cattle susceptible to infection. The 
windstorm carried the virus to plaintiffs farm, just as the wild 
animals did in Qualls. Absent the windstorm, there would have 
been no infection of plaintiff's swine. The presence of the virus 
downwind was the prior condition. The windstorm was the 
proximate cause, and therefore the direct cause, of plaintiff's 
loss in the instant case. Infectious diseases were not an 
exclusion.  

The insurance contract provides that the insurer is liable for 
loss directly caused by a covered peril. Windstorm is a covered 
peril. Since the March 13, 1990, windstorm directly caused the 
harm to plaintiff's swine, the district court properly determined 
that defendant was liable.  

MITIGATION EXPENSES 

Defendant's other assignments of error concern whether 
plaintiff should be reimbursed for those expenses incurred in 
fulfilling its contractual duty to protect the property from 
further damage.  

With respect to the insured's duties after a loss, the insurance 
policy provides, in pertinent part, the following: 

3. WHAT YOU MUST DO AFTER A LOSS.  
In the event of a loss to which this insurance may apply 

you shall see that the following duties are performed: 

b. PROTECT THE PROPERTY FROM FURTHER 
DAMAGE. This includes making reasonable and 
necessary repairs to protect the property, and keeping
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accurate records of repair expenses.  
It is clear that under the terms of the insurance contract, 

plaintiff had a duty to mitigate the damage. Although the 
language quoted above requiring the insured to keep accurate 
records of repair expenses suggests the insurer must reimburse 
the insured for those expenses, the contract does not expressly 
state whether the insurer is liable for the mitigation expenses.  
Notwithstanding the lack of an express statement, we have 
previously held that a trial court properly refused to instruct a 
jury that mitigation expenses were not recoverable as damages 
in an action on an insurance policy. Hoagland & Co. v.  
Insurance Co., 131 Neb. 105, 267 N.W. 239 (1936).  

In Hoagland & Co., a windstorm destroyed the insured's 
lumber shed and part of the lumber stored therein. After the 
storm, the insured went to the expense of sorting, removing, 
and repiling the salvageable lumber in another shed. The insurer 
denied liability for these expenses and contended that the jury 
should be instructed that these expenses were not recoverable as 
damages. This court stated: 

It was necessary to assort the lumber to ascertain and 
separate the damaged from the undamaged portions. It was 
also essential that the lumber not damaged should be 
removed and repiled in another shed to preserve it from 
damage from the elements. This was made necessary as a 
direct result of the windstorm, and we think it was a 
recoverable element of damage.  

131 Neb. at 111-12, 267 N.W. at 242.  
Implicit in our decision rejecting the proposed instruction is 

the rule that expenses necessarily incurred in the course of 
mitigating damages are recoverable by an insured. See, also, 
Slay Warehousing Co., Inc. v. Reliance Ins. Co., 471 F.2d 1364 
(8th Cir. 1973); Travelers Indemnity Co. v. Pollard Friendly 
Ford Co., 512 S.W.2d 375 (Tex. Civ. App. 1974); and City 
Coal & Supply Co. v. Ins. Co., 99 Ohio App. 368, 133 N.E.2d 
415 (1954) (all holding that the insurer must reimburse the 
insured for expenses necessarily incurred in the course of 
mitigating damages).  

The expenses to which defendant objects are the veterinarian 
fees expended to prevent the death of the swine and the refunds








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































