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1. Summary Judgment: Appeal and Error. In appellate review of a summary
judgment, the court views the evidence in a light most favorable to the party
against whom the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence.

2. Summary Judgment. Summary judgment is to be granted only when the
pleadings, depositions, admissions, stipulations, and affidavits in the record
disclose that there is no genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from those facts and that the moving party is
entitled to judgment as a matter of law.

3. Summary Judgment: Proof. A party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficient evidence to demonstrate that the moving party is entitled to judgment
as a matter of law if the evidence presented for summary judgment remains
uncontroverted. After the moving party has shown facts entitling it .to a
judgment as a matter of law, the opposing party has the burden to present
evidence showing an issue of material fact which prevents judgment as a matter
of law for the moving party.

4. Directed Verdict: Appeal and Error. With regard to the overruling of a motion
for directed verdict made at the close of all the evidence, appellate review is
controlled by the rule that a directed verdict is proper only where reasonable
minds cannot differ and can only draw but one conclusion from the evidence,
where anissue should be decided as a matter of law.

5. Directed Verdict. A trial court should direct a verdict as a matter of law only
when the facts are conceded, undisputed, or such that reasonable minds can
draw but one conclusion therefrom.

. The party against whom the verdict is directed is entitled to have every
controverted fact resolved in his or her favor and to have the benefit of every
inference which can reasonably be drawn from the evidence. If there is any
evidence which will sustain a finding for the party against whom the motion is
made, the case may not be decided as a matter of law.

7. Judgments: Appeal and Error. As to questions of law, an appellate court has an
obligation to reach a conclusion independent from a trial court’s conclusion in a
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judgment under review.
Limitations of Actions: Appeal and Error. The point at which a statute of
limitations begins to run must be determined from the facts of each case, and the
decision of the district court on the issue of the statute of limitations normally
will not be set aside by an appellate court unless clearly wrong.
Limitations of Actions. Neb. Rev. Stat. § 25-222 (Reissue 1989) contains the
limitations period applicable to an engineer rendering professional services.
Limitations of Actions: Negligence. Under the terms of Neb. Rev. Stat. § 25-222
(Reissue 1989), if an action is not to be considered time barred, the plaintiff must
either file within 2 years of an alleged act or omission or show that its action falls
within the exceptions of this section as to its discovery of the defendant’s alleged
negligence.
: . A cause of action accrues for negligence in professional services
when the alleged act or omission in rendering or failure to render professional
services takes place.
. The continuous representation rule, which tolls the running of
the statute of limitations, is inapplicable where the claimant discovers the alleged
negligence prior to the termination of the professional relationship. -
Limitations of Actions: Words and Phrases. “Discovery,” in the context of
statutes of limitations, refers to the fact that one knows of the existence of an
injury and not that he has a legal right to seek redress.
Limitations of Actions. In the context of statutes of limitations, it is not
necessary that a plaintiff have knowledge of the exact nature or source of the
problem, but only that a problem existed.
Limitations of Actions: Negligence. The discovery exception to the statute of
limitations is inapplicable if facts are discovered that constitute the basis of a
cause of action within 2 years from the alleged act of negligence.
Construction Contracts: Contractors and Subcontractors: Liability. Where a
contractor makes an absolute and unqualified contract to construct a building
or perform a given undertaking, it is the general, and perhaps universal, rule that
he assumes the risks attending the performance of the contract and must repair
and make good any injury or defect which occurs or develops before the
completed work has been delivered to the other party. But where he makes a
contract to perform a given undertaking in accordance with prescribed plans
and specifications, this rule does not apply. Under such a contract, he is not
permitted to vary from the prescribed plans and specifications even if he deems
them improper and insufficient; and therefore, he cannot be held to guarantee
that work performed as required by them will be free from defects, withstand the
action of the elements, or accomplish the purpose intended. Where the contract
specifies what he is to do and the manner and method of doing it, and he does the
work specified in the manner specified, his engagement is fulfilled, and he
remains liable only for defects resulting from improper workmanship or other
fault on his part.
Construction Contracts: Acceptance of Work: Waiver. An express or implied
acceptance of work as in compliance with a building contract operates as a
waiver of defective performance. However, this rule is inapplicable where the
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acceptance was under protest or induced by fraud, or where the defects were
latent and unknown to the owner.

18. Negligence. The question of whether a legal duty exists for actionable negligence
isaquestion of law dependent on the facts in a particular situation.

. For actionable negligence to exist, there must be a legal duty on the part
of the defendant to protect the plaintiff from injury, a failure to discharge that
duty, and damage proximately resulting from the undischarged duty.

20. Negligence: Words and Phrases. “Duty” is a question of whether the defendant
is under any obligation for the benefit of the particular plaintiff, and in
negligence cases, the duty is always the same—to conform to the legal standard
of reasonable conduct in light of the apparent risk.

. A duty, in negligence cases, may be defined as an obligation, to
which the law will give recognition and effect, to conform to a particular
standard of conduct toward another.

22. Contractors and Subcontractors. In the absence of a binding agreement, express
or implied, there is no privity of contract between a subcontractor and a
landowner who employs the general contractor who hired the subcontractor.

23. Construction Contracts: Parties: Negligence. One not a party to a construction
contract cannot, for injuries received after the acceptance of the completed work
by the contractee, maintain an action in tort for the negligent performance of the
contract.

24. Contractors and Subcontractors. An independent contractor owes no duty to
third persons to judge the plans, specifications, or instructions which he has
merely contracted to follow unless they are so obviously dangerous that no
competent contractor would follow them.

Appeal from the District Court for Platte County: Joun C.
WHITEHEAD, Judge. Affirmed.

Ronald F. Krause and Michael K. Huffer, of Cassem,
Tierney, Adams, Gotch & Douglas, for appellant.

Thomas J. Walsh, Sr., of Walsh, Fullenkamp & Doyle, for
appellees Universal Surety Co. and Christiansen Construction
Co.

Larry E. Welch and Christopher J. Tjaden, of Gross &
Welch, P.C., for appellee Bruce Gilmore & Associates, Inc.

Waldine H. Olson and K.C. Engdahl, of Schmid, Mooney &
Frederick, P.C., for appellee Layne-Western Co.

21.

HasTinGs, C.J., BosLAUGH, CAPORALE, FAHRNBRUCH, and
LANPHIER, JJ., and GRANT, J., Retired.

LANPHIER, J.
Lindsay Manufacturing Company (Lindsay) appeals the
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judgment of the district court for Platte County following a
jury trial. Lindsay sought to recover costs incurred by it in
remediating contamination of an aquifer underlying Lindsay’s
manufacturing plant. Lindsay claimed the contamination
resulted from the improper construction of a new acid waste
treatment facility (facility). Each defendant received judgment
in its favor. Causes of action against Bruce Gilmore &
Associates, Inc. (Gilmore), the engineering firm hired by
Lindsay to design and oversee the construction of the facility,
were dismissed by the district court as time barred by the statute
of limitations. Although Lindsay asserted multiple causes
of action against Christiansen Construction Company
(Christiansen), the contractor hired by Lindsay to build the
facility, the only action to reach the jury was breach of contract.
Likewise, the only action to survive against Layne-Western
Company, Inc. (Layne-Western), the subcontractor who dug
the monitoring wells which are the subject of this litigation, was
an action for negligence. The district court properly determined
that the actions against Gilmore were time barred. Although
the district court erred in failing to grant Christiansen’s and
Layne-Western’s motions for directed verdict at the close of all
evidence, the judgment of the district court rendered in favor of
Christiansen and Layne-Western was proper. The liability of
Universal Surety Company, the surety for Christiansen, is
dependent upon the liability of Christiansen. We, therefore,
affirm.

BACKGROUND

Lindsay manufactures galvanized center-pivot irrigation
equipment. As a part of the galvanization process, components
are cleaned in a sulfuric acid solution. When the solution loses
its effectiveness it is called spent pickle liquor (SPL). Lindsay
disposed of the SPL, a hazardous waste, by draining it into an
unlined earthen lagoon. After this practice became illegal,
Lindsay sought to construct a new disposal facility.

Lindsay retained and contracted with Gilmore in 1982 to
provide design and engineering services and to prepare the
plans, specifications, and contract documents for the design
and construction of the new facility. Gilmore designed the new
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facility and prepared plans and specifications which were
submitted to and approved by the Nebraska Department of
Environmental Control.

On December 6, 1982, Lindsay entered into a contract with
Christiansen to construct the facility using the plans and
specifications prepared by Gilmore. The plans called for the
installation of two lined reservoirs, or impoundments, and four
monitoring wells.

The monitoring wells were required to detect leakage from
the new SPL impoundments. The monitoring wells were
originally designed to be 110 feet deep, but later the depth was
changed. The borehole was to have a 10-inch diameter. After
the borehole was dug, PVC pipe 4 inches in diameter was to be
inserted into the middle of the hole. All but the top 3 feet of the
space in between the pipe and the wall of the hole, referred to as
the “annular space,” was to be filled with road gravel. The last
3 feet of the annular space was to be filled with bentonite clay.

Christiansen orally subcontracted with Layne-Western to do
the actual digging and installation of the monitoring wells.
Layne-Western dug and installed the monitoring wells during
the period of December 15t0 21, 1982.

Prior to the drilling of the wells, the aquifer was tested for
contamination, but none was detected. The wells were drilled
between December 15 and 21. On December 16, the aquifer was
tested again and found to be contaminated. Gilmore alleges
that on January 1, 1983, all of its work with the monitoring
wells was complete. On September 25, 1984, Lindsay was
informed that deterioration of the aquifer was accelerated by
the introduction of the wells. On July 15, 1985, Gilmore
certified that the entire construction project was complete.
Lindsay contends that it was not until June 12, 1986, that it was
informed that contamination was due solely to the wells.
Lindsay filed its initial petition on December 11, 1986.

Most of the evidence adduced at trial was directed at
establishing how the leakage into the aquifer occurred. It is
undisputed that some of the contamination of the underlying
aquifer was caused by leakage from one level of the aquifer to
another through the annular spaces of the monitoring wells.
Also, experts on both sides concluded that the disposal of the
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SPL into the unlined pit caused some contamination of the
aquifer prior to the introduction of the monitoring wells.

The district court granted summary judgment in favor of
Gilmore, which had claimed that Lindsay’s causes of action
were time barred by the statute of limitations.

At the close of Lindsay’s case, the court sustained the
defendants’ motions to dismiss each cause of action except for
the cause of action against Layne-Western for negligence and
part of Lindsay’s action against Christiansen for breach of
contract. The defendants’ motions for directed verdict were
overruled. At the close of all evidence, the defendants moved to
dismiss the remaining causes of action. The motions were
sustained in part. The defendants renewed their motions for
directed verdict, but the motions were overruled.

After the ruling on the foregoing motions, Lindsay’s
remaining allegations against Christiansen were that
Christiansen breached its contract (1) in failing to fulfill and
comply with the plans and specifications and contract
documents of the facility; (2) in not performing the contract
monitoring wells’ installation pursuant to the best known
workmanship; and (3) in not performing its work and services
in a skillful, careful, diligent, and workmanlike manner.

Lindsay’s remaining allegation against Layne-Western was
that Layne-Western was negligent (1) in “failing to adequately
and properly design, select and install proper and sufficient
materials, drill, fabricate, assemble and install the ground
water monitoring wells for their intended use”; (2) in failing to
adequately and properly investigate, examine, inspect, sample,
test, analyze, and study the subsurface soil and hydrogeological
conditions on the premises; (3) in failing to consult with, retain,
or engage the services of a trained, qualified, and competent
hydrogeologist regarding the subsurface soil and hydro-
geological conditions at the premises; (4) in failing to
perform its work in a reasonably good and workmanlike
manner; (5) in failing to warn and notify Lindsay of the risk and
danger of pollution and contamination of aquifer and ground
water that would result from the manner and materials that
Layne-Western used in installation of the ground water
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monitoring wells; and (6) in failing to provide and install the
proper and sufficient materials in the ground water monitoring
wells in compliance with the applicable federal laws and
industry standards.

After a trial on these remaining causes of action, the jury
returned a verdict for the defendants.

ASSIGNMENTS OF ERROR

Lindsay’s 34 assignments of error, as summarized, assert that
the district court erred (1) in finding that Lindsay’s causes of
action against Gilmore were time barred and in granting
Gilmore’s motion for summary judgment on that basis; (2) in
instructing the jury to the effect that Gilmore was an agent of
Lindsay and that Gilmore’s negligence was attributable to
Lindsay; (3) in instructing the jury so that tort defenses were
applied to contract claims; (4) in instructing the jury that
Christiansen’s only duties under contract were to follow the
plans and specifications contained therein; (5) in naming the
dismissed party, Gilmore, in the caption of the instructions; (6)
in failing to instruct the jury on the law concerning a nonparty,
involved third person; (7) in allowing a document admitted for
a limited purpose to be subsequently used for other purposes
without the repetition of precautionary statements to the jury;
(8) in not admitting evidence on a routine business practice of
Layne-Western offered to show Layne-Western’s negligence;
(9) in failing to instruct the jury that digging near a hazardous
waste lagoon is an ultrahazardous activity; (10) in striking from
Lindsay’s petition particulars plead with respect to
Christiansen’s breach of contract; (11) in failing to instruct the
jury concerning efficient intervening cause with regard to
Lindsay’s case; (12) in submitting as a particular of
contributory negligence the concept of mitigation of damages;
and (13) in failing to submit to the jury a verdict form which
would allow the jury to hold both Layne-Western and
Christiansen liable.

Both Layne-Western and Christiansen cross-appeal and
assign as error the overruling of their respective motions for
directed verdict at the close of all evidence.
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STANDARD OF REVIEW

In appellate review of a summary judgment, the court views
the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence. Zwingman
v. Kallhoff, 244 Neb. 514, 507 N.W.2d 894 (1993); Murphy v.
Spelts-Schultz Lumber Co., 240 Neb. 275, 481 N.W.2d 422
(1992); Spittler v. Nicola,239 Neb. 972, 479 N.W.2d 803 (1992).
Moreover, summary judgment is to be granted only when the
pleadings, depositions, admissions, stipulations, and affidavits
in the record disclose that there is no genuine issue as to any
material fact or as to the ultimate inferences that may be drawn
from those facts and that the moving party is entitled to
judgment as a matter of law. Zwingman v. Kallhoff, supra;
Murphy v. Spelts-Schultz Lumber Co., supra, Moore v.
Hartford Fire Ins. Co., 240 Neb. 195, 481 N.W.2d 196 (1992);
Barelmannv. Fox, 239 Neb. 771, 478 N.W.2d 548 (1992).

A party moving for summary judgment has the burden to
show that no genuine issue of material fact exists and must
produce sufficient evidence to demonstrate that the moving
party is entitled to judgment as a matter of law if the evidence
presented for summary judgment remains uncontroverted.
After the moving party has shown facts entitling it to a
judgment as a matter of law, the opposing party has the burden
to present evidence showing an issue of material fact which
prevents judgment as a matter of law for the moving party.
Murphy v. Spelts-Schultz Lumber Co., supra; Spittler v.
Nicola, supra; Flamme v. Wolf Ins. Agency, 239 Neb. 465, 476
N.W.2d 802 (1991).

It is a well-settled rule in this jurisdiction that with regard to
the overruling of a motion for directed verdict made at the close
of all the evidence, appellate review is controlled by the rule that
a directed verdict is proper only where reasonable minds cannot
differ and can only draw but one conclusion from the evidence,
where an issue should be decided as a matter of law. Kozeny v.
Miller, 243 Neb. 402, 499 N.W.2d 75 (1993); Commerce Sav.
Scottsbluff v. EH. Schafer Elev., 231 Neb. 288, 436 N.W.2d
151(1989).

A trial court should direct a verdict as a matter of law only



LINDSAY MFG. CO. v. UNIVERSAL SURETY CO. 503
Cite as 246 Neb. 495

when the facts are conceded, undisputed, or such that
reasonable minds can draw but one conclusion therefrom.
Kozeny v. Miller, supra; Sundeen v. Lehenbauer, 229 Neb. 727,
428 N.W.2d 629 (1988). The party against whom the verdict is
directed is entitled to have every controverted fact resolved in
his or her favor and to have the benefit of every inference which
can reasonably be drawn from the evidence. If there is any
evidence which will sustain a finding for the party against
whom the motion is made, the case may not be decided as a
matter of law. Leonard v. Wilson, 238 Neb. 1, 468 N.W.2d 604
(1991); Carnes v. Weesner, 229 Neb. 641, 428 N.W.2d 493
(1988).

As to questions of law, an appellate court has an obligation
to reach a conclusion independent from a trial court’s
conclusion in a judgment under review. Bell Abstract & Title v.
Caro, Inc., 243 Neb. 576, 500 N.W.2d 834 (1993); FirsTier
Bank v. Triplett, 242 Neb. 614, 497 N.W.2d 339 (1993).

STATUTE OF LIMITATIONS

Lindsay first argues that the district court erred in
determining that its claims against Gilmore, filed December 11,
1986, were time barred. Lindsay claims that under Neb. Rev.
Stat. § 25-222 (Reissue 1989), it had 2 years from July 15, 1985,
the date the construction project was certified as complete,
before the limitations period would run out.

We have held that the point at which a statute of limitations
begins to run must be determined from the facts of each case,
and the decision of the district court on the issue of the statute
of limitations normally will not be set aside by an appellate
court unless clearly wrong. Board of Regents v. Wilscam
Mullins Birge, 230 Neb. 675, 433 N.W.2d 478 (1988). However,
when reviewing a question of law, an appellate court is obliged
to reach a conclusion independent of the trial court’s rulings.
Central States Resources v. First Nat. Bank, 243 Neb. 538, 501
N.W.2d 271 (1993).

As both parties assert, § 25-222 contains the limitations
period applicable to an engineer rendering professional
services. See Board of Regentsv. Wilscam Mullins Birge, supra.
Under the terms of § 25-222, if an action is not to be considered
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time barred, the plaintiff must either file within 2 years of an
alleged act or omission or show that its action falls within the
exceptions of this section as to its discovery of the defendant’s
alleged negligence. Kelly Klosure v. Johnson Grant & Co., 229
Neb. 369, 427 N.W.2d 44 (1988). .

A cause of action accrues for negligence in professional
services when the alleged act or omission in rendering or failure
to render professional services takes place. Murphy v.
Spelts-Schultz Lumber Co., 240 Neb. 275, 481 N.W.2d 422
(1992). Lindsay, in its third amended petition, essentially
alleged that Gilmore was negligent in designing the wells and in
inspecting the construction of the wells. Thus, by the time the
wells were complete, December 21, 1982, the alleged negligent
act or omission had taken place. The cause of action, therefore,
could have accrued no later than that date. Thus, in the absence
of an exception to toll the statute from running, in order to
avoid being time barred, Lindsay would have had to have filed
by December 21, 1984,

However, Lindsay asserts that there is an exception which
tolled the statute of limitations, making its December 11, 1986,
filing timely. In support of its position, Lindsay principally
relies on Board of Regents v. Wilscam Mullins Birge, supra. In
that case, we held: “[T]he 2-year statute of limitations under
§ 25-222, applicable to an architect who has the responsibility
to design a building and a duty to inspect throughout
construction, begins to run when the construction is
completed.” 230 Neb. at 683, 433 N.W.2d at 483. This rule is
commonly referred to as the “continuous representation” rule.

Gilmore, however, relies on Economy Housing Co. v.
Rosenberg, 239 Neb. 267, 475 N.W.2d 899 (1991). In that case,
we held that the continuous representation rule, which tolls the
running of the statute of limitations, is inapplicable where the
claimant discovers the alleged negligence prior to the
termination of the professional relationship.

Therefore, the question here is whether, as Gilmore
maintains, Lindsay discovered the alleged negligence prior to
the termination of the professional relationship. It is
undisputed that as of September 25, 1984, Lindsay knew that
the monitoring wells accelerated the deterioration of the ground
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water quality in the aquifer. However, Lindsay maintains such
knowledge does not constitute discovery. Lindsay maintains
that it was not until June 12, 1986, when the “Second Status
Report on Aquifer Restoration” was released, that it
discovered Gilmore’s alleged negligence.- It was not until that
date, Lindsay argues, that it knew that the contamination of the
aquifer was due solely to the introduction of the monitoring
wells.

However, “discovery,” in the context of statutes of
limitations, refers to the fact that one knows of the existence of
an injury and not that he has a legal right to seek redress. St.
Paul Fire & Marine Ins. Co. v. Touche Ross & Co., 244 Neb.
408, 507 N.W.2d 275 (1993); Board of Regents v. Wilscam .
Mullins Birge, 230 Neb. 675, 433 N.W.2d 478 (1988). We have
further held that it is -not necessary that a plaintiff have
knowledge of the exact nature or source of the problem, but
only that a problem existed. Economy Housing Co. v.
Rosenberg, supra. Clearly, as of September 25, 1984, this
criteria had been met. It was on this date that Lindsay knew the
monitoring wells accelerated the deterioration of the ground
water. Since Lindsay discovered the alleged negligence on this
date, which was prior to the termination of the professional
relationship, the continuous representation rule was
inapplicable and thus did not toll the statute of limitations.

The discovery,exception to the statute of limitations also did
not toll the running of the statute in this case. We have held that
the discovery exception to the statute of limitations is
inapplicable if facts are discovered that constitute the basis of a
cause of action within 2 years from the alleged act of negligence.
Economy Housing Co. v. Rosenberg, supra. It was thus
inapplicable here, where. as established above, facts
constituting the basis for this cause of action were discovered no
later than September 25, 1984, within 2 years from December
. 21,1982, when the last alleged act of negligence took place.

Since the petition was not filed within 2 years of the last date
the cause of action could have accrued, and since there were no
exceptions to toll the running of the statute, Lindsay’s claims
against Gilmore were time barred by § 25-222. Therefore, the
trial court’s grant of summary judgment in favor of Gilmore
Wwas proper.
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ISSUES ON CROSS-APPEAL
Next, we consider the remaining defendants’ cross-appeals.
Both defendants assert that the trial court erred in failing to
grant their motions for directed verdict made at the close of all
evidence.

CHRISTIANSEN'S APPEAL
On cross-appeal, Christiansen contends that the trial court
should have directed a verdict on the breach of contract claim
brought by Lindsay. By the end of trial, Lindsay’s remaining
allegations were that Christiansen breached its contract (1) in
failing to fulfill and comply with the plans, specifications, and
contract documents of the facility; (2) in not performing the
contract monitoring wells’ installation pursuant to the best
known workmanship; and (3) in not performing its work and
services in a skillful, careful, diligent, and workmanlike
manner.
With respect to the alleged breach of contract, both parties
rely on the following rule:
“Where a contractor makes an absolute and unqualified
contract to construct a building or perform a given
undertaking, it is the general, and perhaps universal, rule
that he assumes the risks attending the performance of the
contract, and must repair and make good any injury or
defect which occurs or develops before the completed
work has been delivered to the other party. But where he
makes a contract to perform a given undertaking in
accordance with prescribed plans and specifications, this
rule does not apply. Under such a contract he is not
permitted to vary from the prescribed plans and
specifications even if he deems them improper and
insufficient; and therefore cannot be held to guarantee
that work performed as required by them will be free from
defects, or withstand the action of the elements, or
accomplish the purpose intended. Where the contract
specifies what he is to do and the manner and method of
doing it, and he does the work specified in the manner
specified, his engagement is fulfilled, and he remains
liable only for defects resulting from improper
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workmanship or other fault on his part.”
State v. Commercial Casualty Ins. Co., 125 Neb. 43, 50-51, 248
N.W. 807, 810-11 (1933). See, also, Lange! Chevrolet-Cadillac
v. Midwest Bridge, 213 Neb. 283, 329 N.W.2d 97 (1983); Fuchs
v. Parsons Constr. Co., 166 Neb. 188, 88 N.W.2d 648 (1958);
Fuchs v. Parsons Constr. Co., 172 Neb. 719, 111 N.W.2d 727
(1961).
Christiansen asserts that the performance rendered was, in
all material respects, in accordance with plans and
specifications provided and that Lindsay, therefore, cannot
hold Christiansen liable for the defectiveness or insufficiency of
the plans, but only for those defects resulting from improper
workmanship.
Lindsay, however, asserts that because Christiansen failed to
comply with the plans and specifications, Christiansen assumed
the risk attending the performance of the contract.
Furthermore, Lindsay submits that the trial court erred in
failing to instruct the jury in that respect.
The issue before us, therefore, is whether the plans and
specifications in the contract were followed. The plans reveal
that the monitoring wells were originally intended to bedugto a
depth of 110 feet and that only the first 3 feet below ground
level of the annular spaces were to be filled with bentonite clay.
As built, the wells were dug to a depth of approximately 58 feet,
and the first 26 feet of the annular spaces were filled with
bentonite clay. Gilmore preapproved the change in depth, but
not the change in the fill of the annular spaces.
Notwithstanding this evidence, we note that the contract
between Lindsay and Gilmore contained the following
provisions:
27.1 The Engineer [Gilmore] shall act as the Owner’s
[Lindsay’s] representative during the construction period.
He shall decide questions which may arise as to quality
and acceptability of materials furnished and work
performed. He shall interpret the intent of the Contract
Documents in a fair and unbiased manner.

(Emphasis supplied.) y

Further, we note that Gilmore certified that “construction of
the acid waste treatment facility, including work incidental
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thereto, has been completed and contract, therefore, has been
fully performed in accordance with the plans and specifications
. ... We also note that uncontroverted evidence establishes
that Lindsay paid Christiansen pursuant to the certificate of
payment issued by Gilmore covering the installation of the
monitoring wells.

In City of Gering v. Smith Co., 215 Neb. 174, 337 N.W.2d
747 (1983), we held that an express or implied acceptance of
work as in compliance with a building contract operates as a
waiver of defective performance. However, this rule is
inapplicable where the acceptance was under protest or induced
by fraud, or where the defects were latent and unknown to the
owner. Id. In that case, the City of Gering hired Smith
Company to construct a sewer. Upon completion of the
construction, the city’s engineer issued a certificate to the city
stating that the sewer had been completed in accordance with
the terms of the contract. The engineer also recommended that
the city accept the work. Pursuant to the engineer’s
recommendation, the city council accepted the work.
Notwithstanding the certification and acceptance, one of the
engineers working on the job knew that the sewer had a sag init.
Although the city officials testified that they were unaware of
the sag at the time they accepted the work, we held that this did
not affect the validity of the waiver. We held that knowledge of
the engineer-agent was knowledge of the principal. “If the City
intended to object to the work because of the sag, a fact known
to the City’s engineer, it had to do so before accepting the work
in reliance upon its engineer’s certificate.” 215 Neb. at 180, 337
N.W.2d at 751.

Likewise, if Lindsay was going to object to the construction
of the wells, it had to do so before accepting the work in reliance
upon Gilmore’s certificate. As in City of Gering, Lindsay’s
acceptance of the work operated as a waiver of defective
performance. Lindsay has neither pled nor attempted to prove
that its acceptance was induced by fraud or was made under
protest. In light of Lindsay’s express waiver, the trial court
should have directed a verdict for Christiansen.
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LAYNE-WESTERN’S APPEAL
On cross-appeal, Layne-Western also claims that the trial
court erred in failing to direct a verdict in its favor on the
negligence action brought by Lindsay. At the end of trial,
Lindsay’s remaining allegations against Layne-Western were
that Layne-Western was negligent in the following particulars:
(1) “failing to adequately and properly design, select and install
proper and sufficient materials, drill, fabricate, assemble and
install the ground water monitoring wells for their intended
use”; (2) failing to adequately and properly investigate,
examine, inspect, sample, test, analyze, and study the
subsurface soil and hydrogeological conditions on the
premises; (3) failing to consult with, retain, or engage the
services of a trained, qualified, and competent hydrogeologist
regarding the subsurface soil and hydrogeological conditions at
the premises; (4) failing to perform its work in a reasonably
good and workmanlike manner; (5) failing to warn and notify
Lindsay of the risk and danger of pollution and contamination
of aquifer and ground water that would result from the manner
and materials that Layne-Western used in installation of the
ground water monitoring wells; and (6) failing to provide and
install the proper and sufficient materials in the ground water
monitoring wells in compliance with the applicable federal laws
and industry standards. Rather than building the wells which it
contracted to build, the wells designed by Lindsay’s own
engineer, it appears that Lindsay would have had
Layne-Western undertake all the investigation and testing
necessary to design and build the wells and then design and
build them.
In order to establish these duties, Lindsay relied on the
testimony of one of its expert witnesses, Roy Elliott. Elliott
testified that a well driller
would want to either retain or talk to a geotechnical
engineer, a geologist, or a hydrogeologist about the
circumstances at the site and whether the acid could move
into areas where he is going to advance a drill, or where he
is going to remove fluids or where he is going to place a
well.

He also said that a driller “would want to make sure that they
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are not drilling into any contamination and driving it around
either down with the bits or letting it drain someplace.”

However, the value of the opinion of an expert witness is no
stronger than the facts upon which it is based. Mutual of
Omaha v. Broussard, 233 Neb. 916, 448 N.W.2d 600 (1989). In
any event, the question of whether a legal duty exists for
actionable negligence is a question of law dependent on the
facts in a particular situation. Schmidt v. Omaha Pub. Power
Dist., 245 Neb. 776, 515 N.W.2d 756 (1994).

For actionable negligence to exist, there must be a legal duty
on the part of the defendant to protect the plaintiff from injury,
a failure to discharge that duty, and damage proximately
resulting from the undischarged duty. Id.

“ ‘ID]uty’ is a question of whether the defendant is under
any obligation for the benefit of the particular plaintiff;
and in negligence cases, the duty is always the same—to
conform to the legal standard of reasonable conduct in
light of the apparent risk. . . .

“A duty, in negligence cases, may be defined as an
obligation, to which the law will give recognition and
effect, to conform to a particular standard of conduct
toward another.”

Id. at 786, 515 N.W.2d at 763.

The facts in this case are that Layne-Western was hired by
Christiansen, not Lindsay. There is no evidence of a contract
between Layne-Western and Lindsay. It is the law in Nebraska
that in the absence of a binding agreement, express or implied,
there is no privity of contract between a subcontractor and a
landowner who employs the general contractor who hired the
subcontractor. See, Barnes v. Hampton, 198 Neb. 151, 252
N.W.2d 138 (1977), disapproved on other grounds, Van Pelt v.
Greathouse, 219 Neb. 478, 364 N.W.2d 14 (1985); Boyd v.
Benkelman Public Housing Authority, 188 Neb. 69, 195
N.W.2d 230 (1972). Thus, there is no privity of contract
between Layne-Western and Lindsay.

In Nebraska, the general rule is that one not a party to a
construction contract cannot, for injuries received after the
acceptance of the completed work by the contractee, maintain
an action in tort for the negligent performance of the contract.
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Stover v. Ed Miller & Sons, Inc., 194 Neb. 422,231 N.W.2d 700
(1975). In Stover, a general contractor hired the defendant
subcontractor to perform excavation work. The contract
between the parties explicitly provided that the general
contractor and not the subcontractor would be responsible for
shoring the walls of the excavation. The subcontractor
completed the excavating work and left the jobsite. Later,
employees of the general contractor, including the plaintiff,
began working on the shoring job. During the progress of the
shoring work, one wall of the excavation collapsed and the
plaintiff was injured. The plaintiff sued the defendant, alleging
that the defendant was negligent in failing to shore the walls.
The trial court granted the defendant’s motion for summary
judgment and dismissed the case. On appeal, finding first that
there was no privity of contract between the plaintiff and the
defendant and second that the defendant had no duty to do the
shoring work, this court affirmed the grant of summary
judgment.

In the case at hand, it is undisputed that Lindsay hired
Gilmore to design the wells and to oversee their construction.
Moreover, Gilmore was contractually obligated to observe the
applicable laws, many of which were drafted in order to prevent
the contamination of ground water. That Gilmore failed to
design wells that would prevent contamination does not
impose additional responsibilities upon Layne-Western.
Layne-Western contractually agreed with Christiansen to build
four monitoring wells for $10 a foot. Given the limited evidence
of the oral contract Layne-Western had with Christiansen, it
cannot be said that Layne-Western had the extensive duties
which Lindsay alleges Layne-Western had. Since, as discussed
in the previous section, the work performed was accepted,
Lindsay cannot maintain an action for the negligent
performance of a contract against Layne-Western.

Although we have never had occasion to adopt the rule,
other jurisdictions faced with similar cases have held that an
independent contractor owes no duty to third persons to judge
the plans, specifications, or instructions which he has merely
contracted to follow unless they are so obviously dangerous
that no competent contractor would follow them. See, Hunt v.
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Blasius, 74 111. 2d 203, 384 N.E.2d 368 (1978); Ryan v. Feeney &
Sheehan Building Co., 239 N.Y. 43, 145 N.E. 321 (1924);
Leininger v. Stearns-Roger Manufacturing Company, 17 Utah
2d 37, 404 P.2d 33 (1965); Davis v. Henderlong Lumber
Company, 221 F. Supp. 129 (N.D. Ind. 1963); Person v.
Cauldwell-Wingate Co., 187 F2d 832 (2d Cir. 1951), cert.
denied 341 U.S. 936, 71 S. Ct. 855,95 L. Ed. 1364. Lindsay has
not alleged or proved that the plans and specifications were so
obviously dangerous that no competent contractor would
follow them. Layne-Western, therefore, was under no duty to
judge the plans provided or redesign the wells. Layne-
Western only had a duty to follow them, which it did in all
material respects. That the annular spaces were filled with more
bentonite than the plans called for is of no consequence.
Lindsay’s own expert, Elliott, testified that the change in the
amount of bentonite was not a cause of the contamination.

Under the facts of this case, as a matter of law,
Layne-Western did not owe the duties to Lindsay which
Lindsay alleged. In the absence of any duty, Layne-Western
could not be held liable. The district court should have granted
Layne-Western’s motion for a directed verdict at the close of all
evidence.

REMAINING ASSIGNMENTS OF ERROR
We do not address the remaining assignments of error, either
because our holding obviates the need to address the issues
raised or because they are entirely without merit.

CONCLUSION
The judgment entered by the district court was proper, and it
istherefore affirmed.
AFFIRMED.
WHITE, J., not participating.
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1. Administrative Law: Statutes: Time: Appeal and Error. Where the proceedings
for review of an administrative hearing are initiated in the district court after
July 1, 1989, the review will be conducted by the district court without a jury de
novo on the record of the agency as required by Neb. Rev. Stat. § 84-917(5)(a)
(Cum. Supp. 1992).

2. Administrative Law: Judgments: Final Orders: Time: Appeal and Error. The
decision of the district court after review under the Administrative Procedure
Act may be appealed to the Nebraska Court of Appeals, and in cases where the
petition instituting review was filed in the district court after July 1, 1989, the
judgment rendered or final order made by the district court may be reversed,
vacated, or modified for errors appearing on the record.

3. Constitutional Law: Statutes: Standing. To have standing to challenge the
federal or state constitutionality of a statute, the contestant must be one who is,
or is about to be, adversely affected by the language in question and must show
that as a consequence of the alleged unconstitutionality, the contestant is
depnved of a constitutionally protected right.

4. : . In order to have standing to assert a claim of
vagueness, a defendant must not have engaged in conduct which is clearly
prohibited by the questioned statute and cannot maintain that the statute is
vague when applied to the conduct of others.

Appeal from the District Court for Lancaster County:
WiLLIAM D. BLUE, Judge. Affirmed.

Steven E. Achelpohl and John W. Steele, of Schumacher &
Achelpohl, for appellant.

Don Stenberg, Attorney General, and Melanie J.
Whittamore-Mantzios for appellees.

Hastings, C.J., BosLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, and LANPHIER, JJ ., and GRANT, J., Retired.

GRrANT, J., Retired.

A disciplinary action was filed before the director of the
State Department of Health, Gregg F. Wright, M.D., against
Stephen R. Styskal, D.D.S., by the Attorney General of
Nebraska. The petition alleged that Styskal had engaged in
grossly immoral, dishonorable conduct showing a lack of
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fitness to practice dentistry in Nebraska, in violation of Neb.
Rev. Stat. § 71-147(2) (Reissue 1990); that Styskal had
practiced dentistry beyond its authorized scope, in violation of
§ 71-147(5)(b); and that Styskal had engaged in unprofessional
conduct, in violation of § 71-147(10).

After a hearing before an examiner designated by the
director, the director issued his order finding that Styskal had
violated each of the statutory sections. The director revoked
Styskal’s license to practice dentistry in Nebraska.

Styskal timely appealed from the director’s decision to the
district court for Lancaster County pursuant to Neb. Rev. Stat.
§ 84-917 (Cum. Supp. 1992) by filing a petition in which Styskal
was plaintiff, and the director of the State Department of
Health and the State Department of Health were defendants.

Where the proceedings for review of an administrative
hearing are initiated in the district court after July 1, 1989, the
review will be conducted by the district court “without a jury de
novo on the record of the agency” as required by
§ 84-917(5)(a). After its review, the district court, in a 12-page
opinion, stated that the court believed that the account of the
State’s witnesses was accurate, and the court found, by clear
and convincing evidence, that Styskal had violated each of the
statutes alleged in the proceedings against him to have been
violated. The district court modified the director’s order and
issued its order suspending Styskal’s license to practice dentistry
for 2 years from June 4, 1991, with the further requirement that
after that time, Styskal was to be on probation for the practice
of dentistry and subject to certain conditions.

Styskal timely appealed to the Nebraska Court of Appeals.
We removed the case to this court under the authority of Neb.
Rev. Stat. § 24-1106(3) (Cum. Supp. 1992) in order to regulate
the caseloads of the Nebraska appellate courts and because
Styskal raised the question of the constitutionality of certain
Nebraska statutes. In his appeal, Styskal assigns three errors.
He contends that the district court erred as a matter of law in
interpreting Neb. Rev. Stat. § 71-183(6) (Reissue 1990) to limit
dental diagnosis and treatment to the areas of the neck and
above. He then contends in his second assignment of error that
“[t]he District Court’s erroneous legal interpretation with
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respect to the allowable scope of dentistry impermissibly
infected its determination of the facts.” Finally, Styskal
contends that “[tlhe dentistry statutes under which [he] was
disciplined are unconstitutionally overbroad and vague on their
face and as applied in this case.” We note, in connection with his
second assignment of error, that Styskal in his brief specifically
states that he does not raise the question of sufficiency of the
evidence. We agree that the evidence is sufficient to support the
judgment, and for the reasons hereinafter stated, we do not
reach the other questions presented. We affirm.

The record before us shows the facts hereinafter set out.
Styskal was licensed to practice dentistry in Nebraska in 1979.
He practiced dentistry in Grand Island, Nebraska, after that
time until his license to practice dentistry was suspended.

The State’s disciplinary action against Styskal was based on
his conduct with a female patient, Elpidia Zavala, on February
17, 1990. Zavala is from Mexico and had lived in the United
States since 1985. On December 19, 1988, she was in an
automobile accident in Grand Island in which she injured her
jaw, chest, neck, and back. After the accident, Zavala was
examined at St. Francis Medical Center in Grand Island. X rays
of her skull, chest, and cervical spine were taken. Zavala later
consulted a chiropractor in Grand Island; an orthopedic
surgeon in Hastings, Nebraska; and a dentist in Grand Island,
Dr. Gerald Murphy. All of these consultations were before
Zavala saw Styskal. The orthopedic surgeon and the
chiropractor evaluated the x rays taken at St. Francis Medical
Center. On January 31, 1989, Dr. Murphy took and evaluated x
rays of Zavala’s jaw and did a thorough clinical dental
examination. No examining health professional found any
broken bones. The general conclusion was that Zavala had
suffered a cervical strain with some associated injury.

Dr. Murphy’s opinion was that Zavala had suffered a
“traumatically induced internal derangement of the
temporomandibular joint with a muscle dysfunction.,” Dr.
Murphy testified that as a dentist, he specialized in “cranial
mandibular disorders,” which he defined as “a branch of
dentistry that deals with the musculoskeletal interrelationship
of the jaw to the cranium and the cranium to the cervical spine.”
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Dr. Murphy testified that he was a fellow in the American
Academy of Head, Neck, and Facial Pain, which is an
association formed by health care professionals, including
dentists, having an interest in that specialized field.

Dr. Murphy further testified that an injury of the type Zavala
suffered was first referred to as TMJ (temporomandibular joint
disorder), but that the correct term is temporomandibular
disorder or craniomandibular disorder. Throughout the
hearing, the condition was usually referred to as “TMD,” and
we will, as did the learned district judge on appeal, so refer to
the condition in this opinion. No party in this case contends that
Dr. Murphy is not an expert in the field of TMD.

Dr. Murphy explained there is a direct biomechanical and
functional interrelationship between the craniomandibular and
the craniocervical complex. In order to more easily determine
the thrust of Dr. Murphy’s testimony, we note the following
definitions from the Sloane-Dorland Annotated Medical-Legal
Dictionary (1987): “Temporomandibular” is defined as
“ ‘pertaining to the temporal bone and the mandible.” ” Id. at
696. (The temporal bone is one of the two irregular bones
forming part of the lateral surfaces and base of the skull.)
“Cranium” means “the skeleton of the head, variously
construed as including all of the bones of the head . . . except the
mandible.” Id. at 171. “Mandible” or “mandibula” means “the
bone of the lower jaw,” id. at 431, and “cervical” means
“pertaining to the neck,” id. at 132.

Dr. Murphy testified that because of the interrelation of the
bones and muscles of the head, neck, and upper part of the
body, it was within proper dental practice to check the various
muscles in that part of the body to determine if a relatively
remote muscle might be causing facial pain in a patient’s jaw.

The American Academy of Head, Neck, and Facial Pain
recommended that various muscle palpations should be
performed on, among others, the trapezius muscle, the
pectoralis muscle, and the sternalis muscle. These palpations
may lead to the discovery of a “trigger point,” a term which Dr.
Murphy defined as an area within a muscle where the muscle is
dysfunctional. Dr. Murphy explained as an example that
pressure on a trigger point in the trapezius muscle, the large
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muscle in the shoulder, could cause pain in the side of a patient’s
head. In that situation, treatment of the trigger point in the
muscle might relieve the pain in the side of the head.

Dr. Murphy’s position on the effect of muscle dysfunction in
other parts of the body causing pain in a dental patient’s jaw
was summarized in an article he had written entitled
“Myofascial Trigger Points.” This article was received as
exhibit 9 and stated, in part:

Although some of the pain associated with
craniomandibular disorders may be arthralgic [pain in a
joint], in the vast majority of cases it is myalgic [pain in a
muscle]. Such pain is often the direct result of muscle
spasm, trigger points, or a combination of the two. To
correct the pain pattern, you must correct the muscle
dysfunction.

Styskal’s contention in response to the allegations that he had
engaged in immoral, dishonorable, and unprofessional
conduct in his treatment of Zavala was that he was only
attempting to determine what was causing the pain in her jaw in
order that the pain could be relieved. In other words, Styskal’s
position is that his actions in this matter with regard to Zavala
were proper and professional and within the scope of the
practice of dentistry in that he was applying procedures of the
type described by Dr. Murphy in order to diagnose and treat
TMD in his patient’s jaw.

Styskal first saw Zavala as a patient on February 15, 1989.
Zavala testified that she told Styskal that she had seen Dr.
Murphy, that Dr. Murphy told her she had a TMD and needed a
“plate,” and that she went to Styskal to get a plate. In his office,
she completed a patient questionnaire with the aid of the dental
assistant. Styskal was informed that Zavala had been in an
automobile accident and had seen a medical doctor, a
chiropractor, and a dentist, Dr. Murphy. He then examined
Zavala. Present in his examining room at this time were Zavala;
her husband; Connie Yarina, a dental assistant; and Styskal.
Styskal testified that his examination included “palpation of
trigger points, palpation of all those muscles that I talked
about, the shoulder, neck. . . . I had Mrs. Zavala raise the back
of her sweater so that I could palpate those muscles, the
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trapezius muscle, and we checked her spine alignment.” Zavala
did not want further x rays because Dr. Murphy had already
taken them. Styskal then said he could talk to Dr. Murphy and
that he would also consult the chiropractor who had been
treating Zavala.

Styskal next saw Zavala on Friday, February 17. Apparently,
Zavala’s husband first set up the time for 1:30 p.m. He then
called back and changed the time to 3:30 p.m., because Zavala
was working until 3 o’clock. When Zavala returned to her
home after work, she told her husband that she had an
appointment with the chiropractor. Styskal’s office was so
informed. It was then agreed that Zavala could come to
Styskal’s office when she finished her visit to the chiropractor.
The appointment had been made for a Friday afternoon, which
was a time when Styskal’s dental assistant was ordinarily off
work. The assistant waited in the office, however, until
approximately 5 p.m. so that she could assist in the
examination, but left the office before the Zavalas appeared
shortly after 5 p.m.

Styskal took Zavala and her husband into the examining
room. The husband remained in the room throughout the
examination. Styskal told them that he had talked to Dr.
Murphy and the chiropractor about her condition. He showed
them a chart of the bone structure and spinal cord area in the
back of the body, as he had done at the first consultation.
Styskal again told the husband that he wanted to show the
husband where Zavala’s problems were and then the husband
could do something to alleviate Zavala’s pain by giving her
physical therapy in the form of massage.

Styskal then gave Zavala a massage on her back. Zavala
testified that Styskal pulled her blouse up and massaged her
upper back and lower back with his whole palm and with his
fingertips and that he then pulled her pants and underpants
down to a point about the middle of her buttocks. Zavala then
testified that Styskal “stuck his finger in my rear end.”

After these incidents, Styskal told her to sit in the dental
chair, where he checked her jaw again, and asked Zavala where
her pain was. When she mentioned pain in her chest, Styskal
pulled her sweater up and began touching her chest. Zavala
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testified that “he pulled up my right cup of my bra,” exposing
her bare breast. Zavala testified that “I was uncomfortable
when he pulled down my pants . . . but when he touch my
breast, my bare breast, I had no doubt of his intentions and I
got so scared [ was afraid.”

Zavala then testified that after this, Styskal said, “That’s all I
can do for you guys. I can’t do anything,” and then gave her
two pats on the stomach and said, “I don’t take any litigation
cases. I refer you to Dr. Murphy.”

Zavala’s husband testified that he was with his wife at all
times during Styskal’s examination of her on February 17. He
testified that Styskal used the same chart as on the 15th and
massaged Zavala’s back while telling him how he could make
her feel better. Zavala’s husband then testified that Styskal then
began massaging farther down ‘“to the lower part of the
tailbone,” and he saw Styskal’s “two fingers stretching the
elastic on her pants and from there I turned my head.” When
asked why he turned his head, the husband testified: “Because I
was stunned. I couldn’t believeit. I was, you know; I was scared
... ldidn’t know what to do, you know.” When asked why he
was scared, he testified, “I felt helpless okay. I just couldn’t
believe what was going on.”

After this, Zavala was directed by Styskal to get back in the
dental chair, where he began touching her on the chest over her
clothing and asking where her pain was. Zavala’s husband
testified that as Styskal “kept on jabbing,” his wife’s shirt was
up, and he saw the side of his wife’s breast. Zavala’s husband
testified that Styskal then stated he was done, that he thought a
plate would be better, and that he “doesn’t work with people
with allegations [sic] since it was a car accident,” but that if the
Zavalas wanted another dentist, he would volunteer his
information.

The charge for the first visit to Styskal had been paid, and
after the second visit was concluded, he told the Zavalas that
there was no charge for the second visit.

In his testimony, Styskal generally testified to his knowledge
of TMD and his method of treating it. He testified that he knew
of trigger points and how pain could be referred from a muscle
to a joint in the head or jaw. He also testified that during the
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two visits of the Zavalas, he had used a chart to explain to
Zavala’s husband how he might alleviate Zavala’s pain by
massage. Styskal denied that he ever touched Zavala’s buttocks
or that he ever raised her sweater for any examination. In
connection with the examination of her back, Styskal testified
that Zavala had raised her sweater and that he had lifted the
sweater “an inch or two at the very most . . . just to show the
spine and the fact that it was straight.” In connection with the
examination of Zavala’s chest, he stated that she had lifted her
sweater to “about mid-chest, which was sufficient.” Styskal
then testified, “I might have lifted it up a little bit more, but she
lifted it up.” Styskal further testified that he did not believe he
had moved her bra at all, and when asked if he had moved the
bra strap between her breasts, he replied: “You know, when
you’re palpating that sternalis [muscle], you will run in contact
with that and touch that, but that’s it.”

Styskal testified he was checking the patient’s chest bone “for
the sternalis muscle, the trigger point, it’s associated.” When
asked if he was checking for cracked ribs or a cracked sternum,
hereplied:

That you do in conjunction with the stern—you know,
you’re just—when you do that you’re looking for a hot
muscle. She might have had a muscle in spasm, she might
have had a trigger point, whatever, and I, you know, in the
process of it it’s hard for me to tell whether it’s cracked or
broken or something of that nature and you refer them to
a physician for that. But I just gave her choices of what
possibly could be there.

When asked if he had recommended to Zavala that she wear
an Ace bandage, he replied:

I said that may be what treatment option is available. I was
a corpsman in the Navy and when you found some stuff
like that you had to wrap them in Ace wrap. There isn’t a
lot can be done for a cracked—and I was just surmising
that might be a problem and that might be some way they
resolveit, I was just trying to be helpful to her.

Other than testimony as to the facts of Zavala’s consultations
with Styskal, the record shows that four Nebraska-licensed
dentists testified, in addition to Styskal. Dr. Murphy testified,
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as set out above, as to TMD and the diagnosis and treatment of
TMD problems and that such problems could properly be
treated by a dentist. He testified that there was no dental reason
to touch a female patient’s breast and no dental reason for a
dentist to put his hand in a patient’s pants.

Dr. Michael Owens, a practicing dentist and a classmate of
Styskal in dental school, testified that a dentist who palpated
the sternalis muscle or the trapezius muscle in a TMD patient
would be acting within the scope of dentistry. He further
testified that there is no need for a dentist to go below a patient’s
pant line, stating that a dentist might do so “inadvertently, but
not on purpose, no.” He also testified that it would be
unprofessional conduct for a dentist to touch a patient’s breast
“on purpose” and that he would not know why a dentist would
need to expose a female patient’s breast.

Dr. Thomas Cavel, a dentist in private practice and the
chairman of the department of operative dentistry at Creighton
University, testified that he had taken postgraduate courses in
the treatment of TMD. He further testified that he did not
subscribe to the trigger-point theory and that in diagnosing
TMD, he would palpate the muscles of mastication looking for
tenderness and “do occlusal records, maxillary and mandibular
records.” He testified that in doing a TMD diagnosis, he would
not touch a patient’s back or chest. He further testified that it
would be grossly dishonorable to lift a patient’s shirt in front or
in back and that “I don’t think there’s any reason to be
palpating the breast or back or buttocks of any patient.”

Dr. Royal Norman testified that he was a licensed dentist. He
practiced dentistry in private practice and taught at Creighton
University dental school. Dr. Norman testified that
trigger-point therapy was not taught at Creighton dental school
in 1990, but that it would be in the future, although not with
reference to areas below the neck because “it’s not our territory,
it’s not where we come from, and what we are licensed for.” He
testified that “all of the objectives are pointed toward head and
neck only for TMD, and that’s the way I feel it should be.” He
further testified that it was improper and beyond the
authorized scope of dentistry for a dentist to lift a patient’s shirt
in back or front or to lower a patient’s pants.
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Styskal himself testified that there was no reason for a dentist
to put his hands in a patient’s pants or to expose a patient’s
breast while doing a TMD examination.

After consideration of the facts set out above, the director
found that Styskal had “touched the bare breast, back, and
buttocks of his patient, Elpidia Zavala, and inserted his hand
inside her underpants,” and concluded that Styskal had
violated the provisions of § 71-147(2), (5)(b), and (10).

On appeal to the district court, that court found that the
account of the State’s witness was accurate and that Styskal had
engaged in grossly immoral and dishonorable conduct as
prohibited by § 71-147(2), had practiced dentistry beyond its
authorized scope in violation of § 71-147(5)(b), and had
engaged in unprofessional conduct in violation of § 71-147(10).

As stated above, the review of the district court was de novo
on the record, and the district court in its findings agreed with
the director. The decision of the district court after review under
the Administrative Procedure Act may be appealed to the
Nebraska Court of Appeals, and in cases where the petition
instituting review was filed in the district court after July 1,
1989, as in this case, “[t]he judgment rendered or final order
made by the district court may be reversed, vacated, or
modified for errors appearing on the record.” Neb. Rev. Stat.
§ 84-918(3) (Cum. Supp. 1992).

We have carefully examined the voluminous record before
us, and we find no errors in the record. The evidence adduced
before the director fully supports the conclusion that Styskal
has violated the provisions of § 71-147 in the particulars found.

With regard to Styskal’s contention that § 71-147(2), which
prohibits “grossly immoral or dishonorable conduct”;
§ 71-147(5)(b), which prohibits the practice of dentistry
“beyond its authorized scope”; and § 71-147(10), which
forbids “unprofessional conduct,” are unconstitutional under
the 5th and 14th Amendments to the U.S. Constitution and
article I, § 3, of the Nebraska Constitution, we determine that
it would be improper for this court to consider those allegations
in this case.

Styskal has been found to have touched the buttocks and
bare breast of one of his dental patients. His defense is that he
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was acting as a person practicing dentistry; that is, one who
“[d]iagnoses, or professes to diagnose, . . . treats, or professes
to treat disease, pain, deformity, deficiency, injury, or physical
condition of the human teeth or jaws, or adjacent structure.”
§ 71-183(6). Styskal would have this court define “adjacent
structure” to include the muscles he palpated in this case, such
as the trapezius and sternalis, and to determine that his actions
were the practice of dentistry in that he was diagnosing and
suggesting treatment for TMD. Because of the facts found as to
Styskal’s conduct in this case, we decline to enter this field.

As stated in Broadrick v. Oklahoma, 413 U.S. 601, 609, 93 S.
Ct. 2908, 37 L. Ed. 2d 830 (1973), a case involving political
activity:

In the context of this type of obviously covered conduct,
the statement of Mr. Justice Holmes is particularly
appropriate: “[I]f there is any difficulty . . . it will be time
enough to consider it when raised by someone whom it
concerns.” United Statesv. Wurzbach, [280U.S. 396, 399,
50S.Ct. 167,74 L. Ed. 508 (1930)].

The Broadrick Court went on to say:

Embedded in the traditional rules governing
constitutional adjudication is the principle that a person to
whom a statute may constitutionally be applied will not be
heard to challenge that statute on the ground that it may
conceivably be applied unconstitutionally to others, in
other situations not before the Court.

413U.S. at 610.

We have followed these “traditional rules governing
constitutional adjudication.” In Kwik Shop v. City of Lincoln,
243 Neb. 178, 181, 498 N.W.2d 102, 105 (1993), we stated:

To have standing to challenge the federal or state
constitutionality of a statute, the contestant must be one
who is, or is about to be, adversely affected by the
language in question and must show that as a consequence
of the alleged unconstitutionality, the contestant is
deprived of a constitutionally protected right.

In State v. Connely, 243 Neb. 319, 324, 499 N.W.2d 65, 70
(1993), we stated: “In order to have standing to assert a claim of
vagueness, [a defendant] must not have engaged in conduct
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which is clearly prohibited by the questioned statute and cannot
maintain that the statute is vague when applied to the conduct
of others.”

In the case before us, actions such as those committed by
Styskal were stated to be improper by each of the five licensed
dentists who testified in the proceeding. As set out above,
Styskal himself testified there is no reason for a dentist to put
his hands in a patient’s underpants or to expose a patient’s
breast while doing a TMD examination. Styskal’s conduct went
far beyond any dental examination espoused by any witness or
any textbook produced in the proceeding against him.

Any decision in this opinion on the appropriate range of
TMD diagnosis and treatment, whether as to the
constitutionality or interpretation of § 71-183, would be purely
an advisory opinion, which is an activity in which this court
endeavors not to engage.

The decision of the district court is affirmed.

AFFIRMED.

CHARLESL. TERRY, APPELLANT, V. WALLACEE. DUFF,M.D.,
APPELLEE.
519 N.W.2d 550

Filed July 29, 1994. No. S-92-698.

1. Verdicts: Appeal and Error. In determining the sufficiency of the evidence to
sustain a verdict in a civil case, an appellate court considers the evidence most
favorably to the successful party and resolves evidential conflicts in favor of
such party, who is entitled to every reasonable inference deducible from the
evidence.

. A civil verdict will not be set aside where evidence is in conflict
or where reasonable minds may reach different conclusions or inferences, as it is
within the jury’s province to decide issues of fact.

3. Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply,
admissibility of evidence is controlled by the Nebraska Evidence Rules, not by
judicial discretion, except in those instances under the Nebraska Evidence Rules
when judicial discretionis a factor involved in the admissibility of evidence.

4. Rules of Evidence: Expert Witnesses. The facts or data in the particular case
upon which an expert bases an opinion or inference may be those perceived by or
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made known to him at or before the hearing. If of a type reasonably relied upon
by experts in the particular field in forming opinions or inferences upon the
subject, the facts or data need not be admissible in evidence.

5. Appeal and Error. A party cannot complain of error which the party has invited
the court tocommit.

6. Records: Appeal and Error. It is incumbent upon the party appealing to present
arecord which supports the errors assigned; absent such a record, the decision of
the lower court will generally be affirmed.

7. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of an
erroneous instruction, the appellant has the burden to show that the questioned
instruction was prejudicial or otherwise adversely affected a substantial right of
the appellant.

8. Jury Instructions: Appeal and Error. A jury instruction that misstates issues or
defenses and has a tendency to mislead the jury is erroneous.

. The meaning of an instruction and not its phraseology is the
important consideration; where the meaning of an instruction is reasonably
clear, it is not prejudicially erroneous.

10. Appeal and Error. To be considered by an appellate court, an error must be
assigned and discussed in the brief of one claiming that prejudicial error has
occurred. ’

Appeal from the District Court for Douglas County: JAMES
A. BUCKLEY, Judge. Affirmed.

Michael J. Lehan, of Kelley & Lehan, P.C., and Ivory Griggs
for appellant.

David D. Ernst, of Gaines, Mullen, Pansing & Hogan, for
appellee.

HasTtings, C.J., BosLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, LANPHIER, and WRIGHT, JJ.

FAHRNBRUCH, J.

Charles L. Terry appeals from a jury verdict in favor of
Wallace E. Duff, M.D., in Terry’s lawsuit against Duff for
medical malpractice.

This court previously vacated the judgment and remanded
the cause for a new trial because a complete and official bill of
exceptions was never filed with this court. See Terry v. Duff,
ante p. 11, 516 N.W.2d 591 (1994). Subsequent to the filing of
our opinion, the clerk of the Douglas County District Court
found the original certified bill of exceptions and filed it with
the Clerk of the court. Upon the motion of Duff for rehearing,
we now consider the case on the merits.
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We affirm the order of the district court.

STANDARD OF REVIEW

In determining the sufficiency of the evidence to sustain a
verdict in a civil case, an appellate court considers the evidence
most favorably to the successful party and resolves evidential
conflicts in favor of such party, who is entitled to every
reasonable inference deducible from the evidence. Kozeny v.
Miller, 243 Neb. 402, 499 N.W.2d 75 (1993). A civil verdict will
not be set aside where evidence is in conflict or where
reasonable minds may reach different conclusions or
inferences, as it is within the jury’s province to decide issues of
fact. Id.

FACTS

On October 17, 1988, Duff performed elective sinus surgery
on Terry to relieve difficulty in breathing. The surgery normally
has a success rate of 85 percent, and 15 percent of patients will
have problems postoperatively. Patients who have this type of
surgery normally require a minimum of 3 months’
postoperative care, and Terry did not improve as much as Duff
would have liked. Terry discontinued treatment with Duff on
March 6, 1989, and filed his lawsuit against Duff on March 7,
1990.

In his petition, Terry alleged that, as a result of the surgery, he
now suffers from a total loss of smell, total loss of taste, and
total loss of ability to blow his nose and clear his sinus; that he
further suffers headaches, nausea, diarrhea, inability to sleep,
and work deterioration; and that he is now totally
unemployable.

An issue at trial was the state of Duff’s medical records on
Terry. Terry presented testimony by document examiners that
entries in Duff’s office records had not been made on the dates
indicated and that the majority of the entries had been made at
one sitting. There were also errors in the records, notably
statements made by Duff in preoperative and postoperative
hospital records, that Terry had had a preoperative
computerized tomography scan, when, in fact, he had not.

Duff conceded that his office records on Terry had not been
compiled in the same fashion as his other patients’ records,
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although he denied altering or making additions to the records.
Duff claimed that he himself compiled and summarized all the
nurses’ notes and staff notes on Terry because Terry was a
problem patient who intimidated Duff’s office personnel from
the very beginning. Duff could not recall whether he compiled
the record before or after Terry filed suit.

Prior to trial, Terry filed a motion in limine to prevent Duff’s
expert witness from rendering an opinion based on Duff’s
medical records on Terry.

However, Terry introduced the medical records into evidence
himself, and Terry’s own expert witness rendered numerous
opinions about Duff’s care of Terry based upon the contents of
the records.

Terry also objected to jury instruction No. 4, setting forth
the elements of negligence and the burden of proof, and
submitted a proposed instruction to the court.

The jury rendered a verdict in favor of Duff, and Terry
appealed to the Nebraska Court of Appeals. Under our
authority to regulate the caseloads of the appellate courts of
this state, we removed the matter to this court.

ASSIGNMENTS OF ERROR

Terry assigns as error the trial court’s (1) allowing the jury to
receive expert medical opinions based upon documents which
were created by Duff and which did not have any of the
traditional indicia of reliability accorded medical records; (2)
giving a jury instruction which required the jury to find Duff
negligent on all allegations before returning a verdict for Terry,
and failing to give Terry’s requested instruction; and (3)
overruling Terry’s motion for new trial.

ANALYSIS

EXPERT MEDICAL OPINION
In his first assignment of error, Terry asserts that the trial
court should not have permitted Duff’s expert medical witness,
Dr. William Friedman, to render an opinion based on the
records produced in the case. The records in question
previously had been the subject of Terry’s motion in limine and
included “medical records from Dr. Duff’s office, or his
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pre-operative or post-operative dictation at Bergan Mercy
Hospital.” Terry’s motion in limine was renewed at the time
Friedman testified and was overruled.

Terry argues that Friedman should not have been permitted
to render an expert opinion based on the records in question
because

the records provided by Duff to Friedman were not
traditional medical records. They were not prepared at or
near the time that the alleged medical services were
provided, and the records were subsequently altered. The
records may even have been prepared after notice of the
lawsuit[;] much of the information contained in the
records is false.
Brief for appellant at 21.

In all proceedings where the Nebraska Evidence Rules apply,
admissibility of evidence is controlled by the Nebraska
Evidence Rules, not by judicial discretion, except in those
instances under the Nebraska Evidence Rules when judicial
discretion is a factor involved in the admissibility of evidence.
McDonald v. Miller, ante p. 144, 518 N.W.2d 80 (1994). The
basis of opinion testimony by an expert witness is controlled by
Neb. Evid. R. 703, Neb. Rev. Stat. § 27-703 (Reissue 1989),
which states:

The facts or data in the particular case upon which an
expert bases an opinion or inference may be those
perceived by or made known to him at or before the
hearing. If of a type reasonably relied upon by experts in
the particular field in forming opinions or inferences upon
the subject, the facts or data need not be admissible in
evidence.

(Emphasis supplied.)

The record shows that Duff’s medical records, as well as his
preoperative and postoperative dictations, were entered into
evidence by Terry. Terry also had his own expert witness testify
extensively about Duff’s care of Terry based upon those same
records. The information in the records was before the jury and
thus was “perceived by or made known” to Friedman at the
time of trial through the actions of Terry himself. As a
consequence, Friedman was permitted by rule 703 to base his
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_expert opinion on those records.

Assuming without deciding that it was impermissible for a
defense expert to testify based upon Duff’s office records and
his preoperative and postoperative dictations, it likewise would
have been impermissible for Terry’s expert to render an opinion
on those same records. If it was error for Friedman to testify
based upon Duff’s records, it was error which Terry, by
introducing the records into evidence, invited the court to
commit. A party cannot complain of error which the party has
invited the court to commit. Norwest Bank Neb. v. Bowers, 246
Neb. 83, 516 N.W.2d 623 (1994). This assignment of error is
without merit.

JURY INSTRUCTION

Next, Terry contends that the court erred in giving jury
instruction No. 4 and refusing to give Terry’s proposed
instruction in its place.

We note that, although instruction No. 4 is included in the
transcript as required by Neb. Ct. R. of Prac. 4A(2) (rev. 1992),
Terry’s proposed instruction is not. It is incumbent upon the
party appealing to present a record which supports the errors
assigned; absent such a record, the decision of the lower court
will generally be affirmed. Larsen v. First Bank, 245 Neb. 950,
515 N.W.2d 804 (1994). Thus, we confine our analysis to the
question of whether it was error for the trial court to give jury
instruction No. 4. :

In an appeal based on a claim of an erroneous instruction,
the appellant has the burden to show that the questioned
instruction was prejudicial or otherwise adversely affected a
substantial right of the appellant. McDonald v. Miller, supra.

Instruction No. 4 states:

Before the plaintiff can recover against the defendant
the burden is upon the plaintiff to prove by the greater
weight of the evidence, each and all of the following
numbered propositions:

1. That the defendant was negligent in one or more of
the following lettered particulars:

A. In failing to obtain informed consent from the
plaintiff before performing the surgery.
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B. In failing to properly consult and communicate with
the referring physician prior to proceeding with surgery on
the plaintiff.

C. Infailing to take a proper history.

D. In failing to conduct a proper medical work-up on
the plaintiff.

E. In failing to conduct an adequate examination of the
plaintiff prior to surgery.

F. In failing to initiate a course of medical treatment
prior to surgery.

G. In failing to conduct a proper radiographic work-up
prior to surgery including a computerized tomographic
scan (CT scan).

H. In performing unnecessary surgery.

I. In failing to conduct a proper post surgery course of
treatment for the plaintiff.

2. That such negligence, if any, of the defendant was the
proximate cause or a proximately contributing cause of
injury to the plaintiff.

3. That as a direct and proximate result of the
defendant’s negligence and resultant injury, the plaintiff,
Charles L. Terry, sustained damages.

4. The nature, extent and amount of the damages thus
sustained by the plaintiff, Charles L. Terry.

If the plaintiff has established by the greater weight of
the evidence all of the above-numbered propositions, then
your verdict will be for the said plaintiff and against the
defendant for the amount of plaintiff’s damages thus
sustained.

If the plaintiff has failed to establish any one or more of
the foregoing numbered propositions by the greater
weight of the evidence, your verdict will be for the
defendant.

(Emphasis supplied.)

Counsel for Terry objected to instruction No. 4 at the

instruction conference on the basis that it was confusing.
Counsel further stated that he was objecting “to the form of the
instruction, not so much the content. . . . [I]n the context of
reading the instructions to the jury, they are going to feel that
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they have to find each and all of the foregoing propositions and
that includes the allegations of negligence.” (Emphasis
supplied.)

On appeal, Terry argues that (1) the language requiring the
jury to differentiate between ‘“numbered propositions” and
“lettered particulars” was needlessly confusing, (2) the
instruction appeared to require the jury to find Duff negligent
as to all allegations before returning a verdict for Terry, and (3)
a question submitted by the jury to the court regarding
instruction No. 4 was demonstrative of the jury’s confusion.

A jury instruction that misstates issues or defenses and has a
tendency to mislead the jury is erroneous. Wilson v. Misko, 244
Neb. 526, 508 N.W.2d 238 (1993). However, we believe the vast
majority of jurors are capable of understanding and applying
the distinction between letters and numbers, and Terry has
offered nothing to indicate otherwise. Terry has failed to
demonstrate that he was prejudiced by the court’s use of such
language in instruction No. 4.

Terry’s argument that the instruction appears to require the
jury to find Duff negligent as to all allegations before returning
a verdict for Terry is likewise specious. To the contrary, the
instruction clearly instructs the jury that it may find Duff
negligent if it finds that Duff did one or more specific acts.

A question by the jury to the court, cited by Terry as the only
evidence of the jury’s confusion regarding instruction No. 4,
was, “Does [subsection 1.G.] ask if the defendant was negligent
if he did not perform a C.T. scan? ‘Including’ is confusing in its
interpretation.”

Rather than answering the question directly, the trial judge
modified subsection 1.G. to read: “ ‘In failing to obtain a
computerized tomography scan (CT scan) prior to surgery.’” ” A
journal entry by the trial judge indicated that supplemental
instruction No. 1 containing the modified language was given
to the jury after the parties through counsel waived the reading
of the instruction in open court. The record does not reflect that
Terry objected to the modified language.

Whatever confusion may have existed as to subsection 1.G.
of instruction No. 4, it was apparently resolved to the
satisfaction of both parties by the trial court’s modification.
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This incident hardly supports Terry’s claim that the jury was
confused by the instruction.

The meaning of an instruction and not its phraseology is the
important consideration; where the meaning of an instruction
is reasonably clear, it is not prejudicially erroneous. Burns v.
Metz, 245 Neb. 428, 513 N.W.2d 505 (1994). Although there
may have been a better way to draft instruction No. 4, we find
the meaning of the instruction to be clear. Terry has failed in his
burden to demonstrate that instruction No. 4 was either
prejudicial to him or in some way affected any of his substantial
rights. This assignment of error is without merit.

MoTioNFOR NEW TRIAL

Although Terry assigned as error the trial court’s overruling
of his motion for new trial, this assignment of error is not
discussed in his brief. To be considered by an appellate court, an
error must be assigned and discussed in the brief of one
claiming that prejudicial error has occurred. Franksen v.
Crossroads Joint Venture, 245 Neb. 863, 515 N.W.2d 794
(1994). Therefore, this assignment of error will not be
considered by this court. :

CONCLUSION
Having found no merit to any of Terry’s assignments of
error, we affirm the order of the district court entering
judgment for Duff on the jury verdict.
AFFIRMED.
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ITT CoMMERCIAL FINANCE, DOING BUSINESS AS TRACKER
MARINE CORPORATION, APPELLEE, V MT-KAT DISTRIBUTING,
INC., ANEBRASKA CORPORATION, APPELLEE, AND MILBURNM.
SARTIN, JR., AND JUDITH M. SARTIN, APPELLANTS.
519 N.W.2d 555

Filed July 29, 1994. No. S-93-008.

Rules of the Supreme Court: Depositions. The prior in- or out-of-court admissions
made by a party to the pending litigation generally may be used against that
party.

Appeal from the District Court for Douglas County: JOHN

D. HARTIGAN, JR., Judge. Affirmed.

Steven J. Olson and Brian J. Siebken, of Liakos & Olson, for
appellants.

Edith T. Peebles, of Zweiback, Hotz & Lamberty, P.C., for
appellee ITT Commercial Finance.

Hastings, C.J., BosLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, LANPHIER, and WRIGHT, JJ.

HasTtings, C.J.

Milburn M. Sartin, Jr., and Judith M. Sartin (Sartins)
appeal from a deficiency judgment rendered against them in
favor of ITT Commercial Finance (ITT), doing business as
Tracker Marine Corporation, on a guaranty agreement
executed in connection with a loan to MT-KAT Distributing,
Inc. (MT-KAT), a Nebraska corporation.

The Sartins’ assignments of error combine to allege that the
trial court erred in granting a deficiency judgment because of
failure on the part of ITT to give proper notice of sales in
accordance with Neb. U.C.C. § 9-504 (Reissue 1980) and in
awarding prejudgment interest. One specific assignment of
error contends that certain admissions made by the Sartins in
telephone calls were improperly admitted because they were
part of an offer to compromise. It is not necessary for us to deal
with that assignment of error because there is other competent
evidence to prove ITT’s compliance with the notice rule. This
case has been transferred to the docket of the Supreme Court
under our authority to regulate the caseloads of the appellate
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courts. We affirm.

MT-KAT was a corporation of which the Sartins were the
stockholders and officers. At the request of the Sartins, two
loans were made by ITT to MT-KAT in February and March
1989. MT-KAT executed and delivered to ITT an “Agreement
for Wholesale Financing.” As further consideration for the
loans to the corporation, the Sartins executed on March 7 and
delivered to ITT a written guaranty agreement guarantying the
payment of all accounts of MT-KAT. The agreement was in the
customary form.

Eventually, MT-KAT failed to pay its accounts, and ITT
demanded that its inventory be surrendered and the accounts
paid. On or about October 8, 1990, after ITT had instituted an
action for replevin, MT-KAT surrendered to ITT all collateral
securing its accounts.

ITT returned the inventory received from MT-KAT to the
various manufacturers for credit. The record contains three
separate documents entitled “Notice of Private Sale and Right
to Redeem Collateral” dated October 16, 1990. Attached to
these notices are return receipts for certified mail signed by the
Sartins. The notices were in proper form. However, ITT failed
to call anyone as a witness who was able to provide the proper
foundation to testify that the notices were mailed in accordance
with law,

ITT then offered portions of pretrial depositions of both
Sartins which were received in evidence over their objection. In
those depositions, each acknowledged that the notices found in
the record were received by them. That evidence by itself, if
admissible, is sufficient to show compliance with the notice
section of § 9-504.

The Sartins claim their depositions were received in evidence
contrary to Neb. Ct. R. of Discovery 32 (rev. 1992).
Unfortunately for them, they cite a portion of the rule not
applicable to this situation and fail to mention the critical rule.

Cited to us is subsection (3) of rule 32, which provides that
the “deposition of a witness, whether or not a party, may be
used by any party for any purpose if the court finds” generally
that the witness is absent or unavailable for trial. We, the
Sartins seem to say, were present throughout the trial and could
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have been called, therefore you cannot use our depositions.

Having skipped over subsection (2) of the rule, the Sartins
failed to recognize that “[t]he deposition of a party . . . may be
used by an adverse party for any purpose.” This simply codifies
the well-settled rule that the prior in- or out-of-court admissions
made by a party to the pending litigation may be used against
that party. Thoren v. Myers, 151 Neb. 453, 37 N.W.2d 725
(1949). The deposition testimony was properly received, and
there is no merit to the claim of error.

The Sartins conceded that, after allowing for all credits for
returned merchandise and the net proceeds of the sale of
collateral, there remained a deficiency of $29,565.60. However,
they object to the additional item of $5,471 for interest and
finance costs as amounting to prejudgment interest on an
unliquidated disputed claim. This is not at all correct.

The “Agreement for Wholesale Financing,” exhibit 3,
received without objection, provides that “[d]uring each year or
part of a year in which you [ITT] have extended credit to us, we
[MT-KAT] will pay you finance charges on the total amount of
credit extended to us in the amount agreed to between us from
time to time.” Exhibit 11, which was also received without
objection, is the statement rendered to MT-KAT by ITT for the
period ending September 30, 1990. Robert Kyle, branch
manager for ITT, Tracker Marine Branch, testified as to how
the charges were calculated on average daily balances and from
exhibit 11 was able to compute interest and finance charges of
$2,941.06 on the Mariah account, and $2,529.94 on the Tracker
Marine account, for atotal of $5,471. It is abundantly clear that
this is contracted interest to which the creditor is entitled to
recover and in no way may be considered prejudgment interest.

The judgment of the district court is correct and is affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. CHRISTOPHER J. MANZER,
APPELLANT.
519 N.W.2d 558

Filed July 29, 1994. No.S-93-747.

1. Indictments and Informations: Homicide: Intent: Appeal and Error. An
information which alleges that the defendant committed second degree murder
but does not allege that the act was committed with “malice” fails to allege an
essential element of the crime and is plain error.

2. Sentences: Appeal and Error. A sentence imposed within statutory limits will not
be disturbed on appeal absent an abuse of discretion.

Appeal from the District Court for Pierce County: RICHARD
P. GARDEN, Judge. Judgments on counts I and III reversed and
remanded for further proceedings. Judgment on count II
affirmed.

John M. Gerrard, of Gerrard, Stratton & Mapes, P.C., for
appellant.

Don Stenberg, Attorney General, and J. Kirk Brown for
appellee.

Hastings, C.J., BosLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, LANPHIER, and WRIGHT, JJ.

BOSLAUGH, J.

On May 27, 1993, as the result of a plea agreement, the
defendant, Christopher J. Manzer, pled guilty to second degree
murder, assault in the first degree, and use of a firearm to
commit a felony.

On July 29, 1993, the district court sentenced the defendant
to the following terms of imprisonment: count I, second degree
murder, life in prison; count II, assault in the first degree, not
less than 62/3 nor more than 20 years, to be served concurrently
with the life sentence; and count 111, use of a firearm to commit
a felony in committing count I, not less than 62/3 nor more than
20 years, to be served consecutively to the prior two sentences.

The defendant has appealed to this court. His sole
assignment of error is that the district court erred in imposing
excessive sentences. Pursuant to Neb. Ct. R. of Prac. 7B(2)
(rev. 1992), the State has filed a motion for summary
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affirmance.

After staying up late the night before to work on a paper for
school, the defendant rose early on the morning of November
14, 1992, to do his chores at his family’s farm. After that, the
defendant went to his grandfather’s farm near Osmond,
Nebraska, and helped haul corn for the remainder of the day.

The defendant returned to his home around 5 p.m. and
announced to his parents that he would be going out later that
evening. He told his father, Mark Manzer, and his mother, Faye
Mangzer, that he was going on a date with his girl friend and that
he would return home at approximately 1:30 a.m. The
defendant’s father told him that he should return to the house at -
la.m.

The defendant drove to Elgin, Nebraska, and picked up his
girl friend. The couple went on a double date and spent most of
the evening watching television until midnight.

The defendant took his girl friend home and then began the
drive to his own home. In Pierce, Nebraska, he was stopped by
a police officer for running a stop sign. Upon realizing that he
would now be late and arrive at about 1:20 a.m., the defendant
decided to kill his family, including himself.

Upon arriving at the family farm, the defendant went to the
pumphouse and obtained a 12 gauge shotgun. He then climbed
the stairs to his room in an attempt to talk himself out of
proceeding with the plan.

When the defendant heard his father get up and then return
to bed, he approached his parents’ bedroom. He fired once at
his father, striking him in the cheek area. The gun then jammed,
and the defendant went outside to clear the weapon. His father
stumbled into the kitchen area, and the defendant reentered the
house, shooting through the door and hitting his father for the
second time.

The defendant then entered the kitchen, where his father lay
on the floor. The defendant’s 15-year-old sister walked out of
one of the bedrooms on the second floor. The defendant fired,
mistaking his sister for his mother and wounding his sister in the
shoulder.

The defendant climbed the stairs in an attempt to find his
mother. He came upon a locked room where his two younger
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brothers, ages 10 and 12, and his sister were hiding. The
defendant fired at the door in order to break the lock and enter
the room. His brothers and sister begged the defendant to
promise that he would not kill them.
The defendant instructed his sister to call a doctor for her
injury; then he went outside to look for his mother, who had
escaped out of the children’s bedroom window. The defendant
did not find his mother, and when he returned to the house, his
father was regaining consciousness.
The defendant claimed that after his father called him a
“fucking loser,” he shot his father pointblank in the head “to
put him out of his misery.”
The defendant left the premises around 2 a.m. and drove
around the countryside, eluding police officers. The defendant
attempted to see his girl friend in Elgin. A police officer
approached the defendant as he walked on foot toward his girl
friend’s house. At this point, the defendant turned himself in
and told the authorities he was the one who had committed the
murder.
The defendant was 1 month short of 18 years old when he
committed the offenses. His prior offenses include just four
minor traffic violations. Although the defendant was not
intoxicated the night of these crimes, the defendant has a
history of alcohol problems.
In State v. Myers, 244 Neb. 905, 510 N.W.2d 58 (1994), we
held that malice is a necessary element of murder in the
second degree and that an instruction that failed to include
malice as an essential element of murder in the second
degree was plain error and was prejudicial.

Statev. Jones, 245 Neb. 821, 831, 515N.W.2d 654, 659 (1994).

In the present case, the amended information, upon which
the defendant was arraigned and sentenced, was worded in the
language of Neb. Rev. Stat. § 28-304 (Reissue 1989) and did not
allege “malice” as a specific element of the crime.

Under the rule of State v. Myers, 244 Neb. 905, 510 N.W.2d
58 (1994), the failure to include malice as an element of murder
in the second degree is plain error. Accordingly, the judgments
on counts I and Il must be reversed and the cause remanded for
further proceedings.





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































