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Actions: Equity: Trusts: Accounting. An action to impose a constructive trust
and an action for an accounting are equitable actions.

Equity: Appeal and Error. In an appeal of an equity action, an appellate court
reviews the record de novo, subject to the rule that where credible evidence is in
conflict on material issues of fact, an appellate court will consider and may give
weight to the fact that the trial court observed the witnesses and accepted one
version of the facts over another.

Trusts: Proof. A party seeking to have a constructive trust imposed has the
burden to establish by clear and convincing evidence the factual foundation
required for a constructive trust.

Contracts: Property: Consideration. An agreement to devise property is, where
supported by consideration, valid and enforceable.

Wills: Contracts: Consideration. A mutual will executed in connection with an
agreement based on sufficient consideration is both contractual and
testamentary in nature. The contract becomes irrevocable as to the surviving
spouse upon the death of the other and the probate of the deceased spouse’s
contractual will.

Decedents’ Estates: Wills: Contracts: Breach of Contract. If the surviving
spouse revokes the mutual contractual will, an action may lie for breach of the
contract against the estate of the survivor.

Wills. To construe a will, the court must give effect to the language of the will in
light of the circumstances surrounding the making and execution of the will.
Contracts: Consideration. The fact that part of a stated consideration is
insufficient does not prevent another part of the consideration from operating
as sufficient valid consideration to form a contract between the parties.

Wills. The execution of a subsequent will, like the execution of any will, revokes
a prior mutual or joint will.

Contracts: Undue Influence: Proof. To establish undue influence, the party
asserting that theory has the burden to prove (1) that the person who executed
the challenged instrument was subject to undue influence, (2) that there was an
opportunity to exercise undue influence, (3) that there was an intent to exercise
undue influence for an improper purpose, and (4) that the result was clearly a
product of the undue influence.

Equity: Undue Influence: Proof. The burden to prove undue influence is clear
and convincing evidence when the case is an equitable action, not a probate
action.

Undue Influence. It is not merely the exercise of influence which invalidates the
action; rather, it is the exercise of undueinfluence.

. There must be a solid factual foundation on which to rest the inference
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of the existence of undue influence.

14. Wills: Undue Influence: Evidence. A prior will, executed when the testator’s
mental capacity is unchallenged and as to which the exercise of undue influence
is not charged, and which conforms substantially as to the results produced by
the instrument contested, may be considered as competent evidence to refute the
charge of undue influence.

15. Wills. When the language in a will is clear and unambiguous, construction of the
will is unnecessary and impermissible.

16. Wills: Intent. To discern the intent of the testator from the language of the will, a
court must examine the will in its entirety, considering and liberally interpreting
every provision. In examining the provisions of the will, the court shall employ
the generally accepted literal and grammatical meaning of words used in the will
and assume that the testator understood the words stated in the will.

17. Decedents’ Estates: Wills: Contracts: Gifts: Intent. An agreement that the
survivor’s entire estate will be left to certain beneficiaries does not prevent a
survivor from making lifetime gifts unless such gifts are made with an intent to
defraud or are so unreasonable that the result defeats the purpose of the
contractual wills.

Appeal from the District Court for Dodge County: MARK J.

FuHrRMAN, Judge. Reversed and remanded for further
proceedings.

Thomas B. Thomsen, of Sidner, Svoboda, Schilke,
Thomsen, Holtorf & Boggy, for appellants.

Larry C. Johnson, of Johnson & Vaughan, P.C., for
appellees.

Hastings, C.J., BoSLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired.

WHITE, J.

This appeal arises from an order of the Dodge County
District Court in favor of appellees denying appellants’ request
to have a constructive trust imposed on the estate of Bessie T.
Pruss. Appellants contend that Bessie’s estate should be
distributed pursuant to the mutual and reciprocal wills executed
by decedent and her husband in November 1980. We reverse the
judgment of the district court and remand the cause for further
proceedings.

Bessie and Albert Pruss had nine children: Albert, Francis,
Richard, James, Rodney, Emil, Leonard, Theodore, and
Edward. Appellants are three of the nine children: Albert,
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Francis, and Richard. Appellees are James, Rodney, Emil,
Leonard, and Theodore. Edward predeceased Bessie and
Albert. Edward was survived by Michael and Carolyn, who are
also appellees in the present action. Together, appellants and
appellecs are the only interested parties in the several wills
executed by Bessie and Albert.

In September 1980, decedent and her then living husband,
Albert, executed a single document purported to be a joint
contractual will (September 1980 will). The September 1980 will
was drafted and executed after consultation with their attorney,
Lawrence Yost. Also present during the discussions regarding
the September 1980 will was Albert, an appellant and the eldest
son of Bessie and Albert. The evidence presented at trial
indicates that the estate of Bessie and Albert at the time they
executed the September 1980 will consisted of their residence,
approximately 130 acres of farmland located in Dodge County
(which Bessie held in her name only before her September 1980
transfer to Albert of an undivided one-half interest in the
farmland), and an expected inheritance by Albert from his
deceased uncle.

The relevant provisions of the September 1980 will provided
as follows: (1) Attorney Yost would serve as the personal
representative, and he would not be required to post a bond. (2)
Emil, Richard, James, and Rodney were to be excluded from
inheriting from Albert’s estate because they had already
received substantial gifts outside the will. (3) James and Rodney
were to be excluded from inheriting from Bessie’s estate for the
same reason as stated above. (4) If Bessie predeceased Albert,
he would receive a life estate in her one-half interest in the
Dodge County farmland. The remainder interest was to be
divided into one-seventh shares for Albert, Francis, Emil,
Richard, Leonard, and Theodore. The remaining one-seventh
share was to be divided into two one-fourteenth shares for
Michael and Carolyn. (5) If Bessie predeceased Albert, the
remainder and residue of her estate would pass to six sons and
two grandchildren: Albert, Francis, Emil, Richard, Leonard,
Theodore, Michael, and Carolyn. (6) If Albert predeceased
Bessie, she would receive a life estate in his one-half interest in
the Dodge County farmland. The remainder interest was to be
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divided into one-fifth shares for Albert, Francis, Leonard, and
Theodore. The remaining one-fifth share was to be divided into
two one-tenth shares for Michael and Carolyn. (7) If Albert
predeceased Bessie, the remainder and residue of his estate
would pass to four sons and two grandchildren: Albert,
Francis, Leonard, Theodore, Michael, and Carolyn.

The final relevant provision of the September 1980 will
stated that simultaneously with the execution of the will, Bessie
had transferred an undivided one-half interest in “certain real
estate” to Albert. The provision stated that this transfer was
consideration for their agreement to make the terms of the will
irrevocable unless both consent and, further, that after the
death of either party, the terms would become irrevocable.

Contemporaneously with the execution of the September
1980 will, two land conveyances occurred. First, Bessie
conveyed by deed to Albert an undivided one-half interest in the
Dodge County farmland. (We note that this deed names Bessie
and Albert as grantors in this conveyance; however, the
undisputed testimony establishes that Bessie was the sole owner
of the Dodge County land until the September 1980
conveyance.) Second, Albert and Bessie conveyed their
residence by deed to Albert and Rodney (father and son) as
joint tenants.

Subsequent to the execution of the September 1980 will,
Francis recommended that the wills be redrafted to correct
some deficiencies he perceived in the wills. At the time, Francis
was an attorney licensed to practice law in lowa. In November
1980, Francis visited his parents and drafted new mutual and
reciprocal wills; Bessie and Albert executed these wills
(November 1980 wills). Although the November 1980 wills were
typed by Attorney Yost’s secretary and were executed by Albert
and Bessie at Yost’s law offices, Yost did not consult with Bessie
and Albert or participate in the drafting of these wills.

The relevant provisions of Albert’s November 1980 will
provide as follows: (1) Francis and Richard are to serve as
corepresentatives, and no bond will be required. (2) James is
excluded from the provisions of the will because he has already
received real property by deed during Albert’s lifetime. (3) If
Albert predeceases Bessie, she shall receive a life estate in his
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one-half undivided interest in their residence. Rodney shall
receive the remainder interest in Albert’s one-half interest in the
residence. (4) If Albert predeceases Bessie, she shall receive a
life estate in all other real property presently owned or later
acquired by Albert. The remainder interest is to be divided into
one-seventh shares for sons Albert, Francis, Emil, Richard,
Leonard, and Theodore. The remaining one-seventh share is to
be divided into one-fourteenth shares for Michael and Carolyn.
(5) If Albert predeceases Bessie, she shall receive the remainder
and residue of his estate “absolutely to do with as she shall
choose.”

The remaining provisions of Albert’s will regarding the
disposition of property provide for the disposition of his
property in the event that he survived Bessie or in the event that
Bessie and Albert died in a common disaster.

There are two remaining provisions of Albert’s November
1980 will which are relevant to the issues before this court. First,
the ninth provision concerns the contractual agreement
between Albert and Bessie to make the terms of their wills
irrevocable. That provision states:

My wife, BESSIE T. PRUSS, and I are making Wills at
this time, on the same date, and each of our Wills contains
provisions for the benefit of the survivor of us, and for the
benefit of our children and two grandchildren, and I have
transferred an undivided one-half interest in certain farm
real estate to my wife, BESSIE T. PRUSS, and in
consideration of said transfer and our mutual promises, it
is our intention that our Wills be construed as mutual,
reciprocal Wills, they have been executed pursuant to a
prior oral agreement, one in consideration of the other,
and it is our intention that under no circumstances is the
Will of either of us to be changed except upon written
notice to the other prior to the time of the death of either
of us, and further, under no circumstances is the Will of
the survivor of us to be changed after the time of the death
of one of us.

Second, the eleventh provision concerns inter vivos gifts by
Albert to his children and grandchildren. The eleventh
provision of Albert’s November 1980 will states:
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It shall not constitute a violation of the agreement which I
have entered into with my wife, BESSIE T. PRUSS, nor
shall it constitute a violation of the terms of my Will and
my wife’s Will if I elect to make gifts prior to the time of
my death, in equal amounts to all of my children (with one
child’s share to be divided equally between my
grandchildren, MICHAEL PRUSS and CAROLYN
PRUSS), whether or not said children are named as
residuary beneficiaries under my Will.

The relevant provisions of Bessie’s November 1980 will
provide as follows: (1) Francis and Richard shall serve as
corepresentatives of the estate, and no bond shall be required.
(2) James is excluded from the provisions of the will because he
has already received real property by deed during Bessie’s
lifetime. (3) If Albert predeceases Bessie, Rodney shall receive
Bessie’s one-half undivided interest in the residence. (4) If
Albert predeceases Bessie, sons Albert, Francis, Emil, Richard,
and Theodore shall each receive a specific money bequest in the
amount of $6,000. The two grandchildren, Michael and
Carolyn, shall each receive a specific bequest of $1,500. (5) If
Albert predeceases Bessie, the remainder and residue of her
estate shall be divided into one-seventh shares for Albert,
Francis, Emil, Richard, Leonard, and Theodore. The
remaining one-seventh share is to be divided into
one-fourteenth shares for Michael and Carolyn.

The other provisions of Bessie’s will regarding the disposition
of property provide for the disposition of her property in the
event that she predeceased Albert or in the event they died in a
common disaster.

There are two remaining provisions of Bessie’s November
1980 will which are relevant to the issues before this court. First,
the ninth provision of the will concerns the contractual
agreement between Albert and Bessie to make the terms of their
wills irrevocable. That provision states:

My husband, ALBERT B. PRUSS, and I are making
Wills at this time, on the same date, and each of our Wills
contains provisions for the benefit of the survivor of us,
and for the benefit of our children and two grandchildren,
and I have transferred an undivided one-half interest in
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certain farm real estate to my husband, ALBERT B.
PRUSS, and in consideration of said transfer and our
mutual promises, it is our intention that our Wills be
construed as mutual, reciprocal Wills, they have been
executed pursuant to a prior oral agreement, one in
consideration of the other, and it is our intention that
under no circumstances is the Will of either of us to be
changed except upon written notice to the other prior to
the time of the death of either of us, and further, under no
circumstances is the Will of the survivor of us to be
changed after the time of the death of one of us.

Second, the eleventh provision concerns inter vivos gifts by
Bessie to her children and grandchildren. The eleventh
provision of Bessie’s November 1980 will states:

It shall not constitute a violation of the agreement which I
have entered into with my husband, ALBERT B. PRUSS,
nor shall it constitute a violation of the terms of my Will
and my husband’s Will if I elect to make gifts prior to the
time of my death, in equal amounts to all of my children
(with one child’s share to be divided equally between my
grandchildren, MICHAEL PRUSS and CAROLYN
PRUSS), whether or not said children are named as
residuary beneficiaries under my Will,

Contemporaneously with the execution of both Albert’s and
Bessie’s November 1980 wills, several land conveyances
occurred. First, Albert and Rodney (joint tenants in the
residence) conveyed the residence back to Albert and Bessie as
tenants in common. Second, to correct descriptions in the
approximately 30 acres deeded to James in May 1980, James
and his wife, Marilyn, conveyed to Bessie and Albert the same
30 acres of the Dodge County farmland. Third, Bessie and
Albert reconveyed the 30 acres to James and Marilyn. It is
undisputed that Bessie did not convey any “certain farm real
estate” to Albert and that Albert did not convey any “certain
farm real estate” to Bessie in November 1980.

Albert died approximately 2 months after the November
1980 wills were executed. His November 1980 will was admitted
to probate, and his estate was distributed according to its terms
without objection.
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In March 1983, Bessie executed a new will (1983 will) which
affects appellants’ proportional shares in her estate as
compared to her November 1980 will. Bessie stated in her 1983
will that she was revoking the November 1980 will because that
will did not accurately reflect her wishes and because Francis
did not correctly represent to her what the November 1980 will
purported to do.

The relevant provisions of Bessie’s 1983 will provide as
follows: (1) Sons James and Rodney shall serve as copersonal
representatives of her estate, and no bond shall be required. (2)
Rodney shall receive all of Bessie’s interest in the residence. (3)
All the remaining real property owned by Bessie shall be divided
into one-seventh shares for Albert, Francis, Emil, Richard,
Leonard, and Theodore. The remaining one-seventh share is to
be divided into one-fourteenth shares for Michael and Carolyn.
(4) The remainder and residue of Bessie’s estate is to be divided
in the following manner: to Albert, a one-ninth share less
$2,500; to Francis, a one-ninth share less $6,700; and to
Richard, a one-ninth share less $4,800. The remaining amount
of the residue of her estate, including the $14,000 from the
above shares, is to be divided into one-sixth shares for Emil,
Leonard, Theodore, James, and Rodney. The remaining
one-sixth share is to be divided into two one-twelfth shares for
Michael and Carolyn. (5) If the residue of Bessie’s estate is
insufficient to make the deductions attributed to the shares of
Albert, Francis, and Richard, they shall pay the amount
specified into her estate as a condition precedent to their
inheriting any real property discussed in provision (3) above. (6)
If Albert, Francis, or Richard contest the terms of the 1983 will,
such ‘contesting party shall forfeit any inheritance under the
provisions of Bessie’s will, except as stated in provision (3).

According to the will, the deductions attributed to the shares
for Albert, Francis, and Richard outlined in provision (4) above
represent the money that Bessie believes these sons cost her in
legal fees when they unsuccessfully attempted to have a
guardian appointed to manage Bessie’s affairs. Bessie also
states in her will that she does not want these three sons to share
equally with the other children in her estate and that she wants
them to bear the expense of the guardianship proceedings.
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When Bessie executed her 1983 will, the only interests she
had in any real property were in the residence and the Dodge
County farmland. With regard to the residence, Bessie held
one-half undivided interest in fee and a life estate in the other
one-half interest. With respect to the Dodge County farmland,
she held a one-half undivided interest in fee and a life estate in
the other one-half interest.

Pursuant to the terms of Bessie’s 1983 will and the property
interests created by the various deeds executed by Albert and
Bessie, the following would occur at Bessie’s death: (1) Rodney
would receive the residence. (2) Albert, Francis, Emil, Richard,
Leonard, and Theodore would each receive a one-seventh share
of the one-half interest in the Dodge County farmland, and
Michael and Carolyn would each receive a one-fourteenth share
of that land (pursuant to Albert’s November 1980 will). (3)
Albert, Francis, Emil, Richard, Leonard, and Theodore would
each receive a one-seventh share of the other one-half interest in
the Dodge County farmland, and Michael and Carolyn would
each receive a one-fourteenth share of that land. The shares of
Albert, Francis, and Richard, however, would be subject to
conditions set forth in Bessie’s 1983 will discussed above. (4)
Albert, Francis, Richard, Emil, Leonard, Theodore, James,
and Rodney would receive equal shares of the residue of Bessie’s
estate. However, the shares of Albert, Francis, and Richard
would be subject to the deductions discussed above. Michael
and Carolyn would share equally in one share of the residue.

On the contrary, if Bessie’s estate is subject to the terms of the
November 1980 will, the following would occur at her death: (1)
James would not inherit anything under either Bessie’s or
Albert’s will; (2) Albert, Francis, Emil, Richard, Leonard, and
Theodore would each receive a one-seventh share in the
one-half interest of the Dodge County farmland, and Michael
and Carolyn would each receive a one-fourteenth share in that
land (pursuant to Albert’s November 1980 will); (3) Albert,
Francis, Emil, Richard, and Theodore would each receive
$6,000, and Michael and Carolyn would each receive $1,500
(pursuant to Bessie’s November 1980 will); and (4) the residue
of Bessie’s estate would be divided into one-seventh shares for
Albert, Francis, Emil, Richard, Leonard, and Theodore, and
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Michael and Carolyn would receive a one-fourteenth share of
theresidue.

Bessie died in 1990, and her 1983 will was offered for
probate. As outlined above, the 1983 will affects the shares that
appellants, Albert, Francis, and Richard, would have received
pursuant to the terms of the November 1980 wills. Appellants
filed suit in district court. Appellants contend that the 1980 will
was irrevocable and that Bessie breached the contractual
agreement embodied in the 1980 wills when she executed her
1983 will. In essence, appellants wish to have the court impose a
constructive trust on Bessie’s estate pursuant to the terms of the
November 1980 wills and to have an accounting ordered with
respect to inter vivos gifts Bessie may have made contrary to the
terms of the November 1980 wills.

After a trial, the district court issued a judgment in favor of
appellees. The court made several findings in support of its
judgment. First, the court found that Bessie’s November 1980
will was the product of undue influence exerted by Francis and
that, therefore, the terms of that will could not be imposed on
the estate. Second, the court found that there was a failure of
consideration for the November 1980 wills and that, therefore,
no binding contract was created between Bessie and Albert to
make their wills irrevocable. Third, the court found that
contrary to appellants’ contentions, the November 1980 wills
did not prohibit Bessie from changing her testamentary
disposition with regard to her personal property or giving
unequal inter vivos gifts from such personal property to the
children after Albert’s death. Finally, the court denied both
appellants’ and appellees’ requests for attorney fees.

In an effort to present the assignments of error in a manner
consistent with our analysis, we have summarized and
reorganized the errors raised by appellants. Appellants contend
that the district court erred in (1) finding that there was a failure
of consideration underlying the 1980 wills, (2) finding that
Bessie’s November 1980 will was the product of undue
influence, (3) finding that the November 1980 wills did not
restrict Bessie’s inter vivos gifts to her children, and (4) failing to
grant appellants’ request for attorney fees pursuant to Neb.
Rev. Stat. § 30-2481 (Reissue 1989).
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Appellants commenced an equitable action in the district
court to have a constructive trust imposed on the estate of
Bessie Pruss pursuant to the terms of the mutual and reciprocal
wills that Bessie and Albert executed in November 1980.
Appellants also request that the court order an accounting of
gifts that may have been made by Bessie contrary to the terms
of the November 1980 wills. An action to impose a constructive
trust and an action for an accounting are equitable actions.
Central States Resources v. First Nat. Bank, 243 Neb. 538, 501
N.W.2d 271 (1993); Northern Bank v. Federal Dep. Ins. Corp.,
242 Neb. 591, 496 N.W.2d 459 (1993); Vejraska v. Pumphrey,
241 Neb. 321, 488 N.W.2d 514 (1992); Gottsch v. Bank of
Stapleton, 235 Neb. 816, 458 N.W.2d 443 (1990); Smith v.
Daub, 219 Neb. 698, 365 N.W.2d 816 (1985). In an appeal of an
equity action, an appellate court reviews the record de novo,
subject to the rule that where credible evidence is in conflict on
material issues of fact, an appellate court will consider and may
give weight to the fact that the trial court observed the witnesses
and accepted one version of the facts over another. Miller v.
Westwood, 238 Neb. 896, 472 N.W.2d 903 (1991); Gottsch,
supra; Southern Lumber & Coal v. M.P. Olson Real Est., 229
Neb. 249, 426 N.W.2d 504 (1988). '

A party seeking to have a constructive trust imposed has the
burden to establish by clear and convincing evidence the factual
foundation required for a constructive trust. Gottsch, supra;
Lone Oak Farm Corp. v. Riverside Fertilizer, 229 Neb. 548, 428
N.W.2d 175 (1988). The factual foundation for the present
action is the contractual agreement not to revoke the November
1980 wills. Appellants thus carry the initial burden of proving
that the parties entered into a valid agreement not to revoke
their mutual and reciprocal wills. See, Youngblood v. American
Bible Soc., 227 Neb. 472, 418 N.W.2d 554 (1988); Geiger v.
Geiger, 185 Neb. 700, 178 N.W.2d 575 (1970). See, also, Mabry
v. McAfee, 301 Ark. 268, 783 S.W.2d 356 (1990); Hatbob v.
Brown, 394 Pa. Super. 234, 575 A.2d 607 (1990); Matter of
Estate of Fusse, 803 S.W.2d 245 (Tenn. App. 1990).

Neb. Rev. Stat. § 30-2351 (Reissue 1989) provides:

A contract to make a will or devise, or not to revoke a
will or devise, or to die intestate, if executed after January
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1, 1977, can be established only by (1) provisions of a will
stating material provisions of the contract; (2) an express
reference in a will to a contract and extrinsic evidence
proving the terms of the contract; or (3) a writing signed
by the decedent evidencing the contract. The execution of
a joint will or mutual wills does not create a presumption
of a contract not to revoke the will or wills.

Appellants contend that Albert and Bessie entered into a
contract not to revoke their mutual wills and that the material
provisions of that contract are embodied in the ninth clause of
each of the mutual wills executed in November.

An agreement to devise property is, where supported by
consideration, valid and enforceable. Youngblood, supra;
Blanchard v. White, 217 Neb. 877, 351 N.W.2d 707 (1984). In
essence, the contract must be supported by sufficient valid
consideration. Blanchard, supra;, Allen v. Mayo, 203 Neb. 602,
279 N.W.2d 617 (1979). Moreover, a mutual will executed in
connection with an agreement based on sufficient
consideration is both contractual and testamentary in nature.
The contract becomes irrevocable as to the surviving spouse
upon the death of the other and the probate of the deceased
spouse’s contractual will. Geiger, supra; Kimmel v. Roberts,
179 Neb. 25, 136 N.W.2d 217 (1965); Kerper v. Kerper, 7180 P.2d
923 (Wyo. 1989). It is important to note that the contract does
not make the wills irrevocable because wills, by their nature, are
ambulatory and may be revoked at any time. However, if the
surviving spouse revokes the mutual contractual will, an action
may lie for breach of the contract against the estate of the
survivor. Youngblood, supra; Geiger, supra; Kimmel, supra;
Kerper, supra.

As we review the formation and enforceability of the
contractual agreement between Bessie and Albert, we are
guided by established principles of contract law. See id. In
connection with our analysis of the contract, we will first
address whether there was sufficient consideration to form the
contract and second, if a contract was formed, whether that
contract was breached.

The stated consideration which purportedly supports both
Albert’s and Bessie’s November 1980 wills is made up of two
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parts. First, they transfer from one to the other an “undivided
one-half interest in certain farm real estate”; second, each
provides the other with their future promise to devise their
respective estates pursuant to the terms of the November 1980
wills. We will separately consider each part of the stated
consideration to determine whether it was sufficient to form the
contract.

To consider whether the transfer of an “undivided one-half
interest in certain farm real estate” is sufficient consideration,
we must determine to what property the statement refers. The
cardinal rule of testamentary construction is to ascertain and
effectuate the intention of the testator as expressed in the will.
To construe a will, the court must give effect to the language of
the will in light of the circumstances surrounding the making
and execution of the will. Gretchen Swanson Family
Foundation, Inc. v. Johnson, 193 Neb. 641, 228 N.W.2d 608
(1975); Hays v. Hohnson, 187 Neb. 307, 189 N.W.2d 475
(1971); Father Flanagan’s Boys’ Home v. Graybill, 178 Neb.
79, 132 N.W.2d 304 (1964); Hahn v. Verret, 143 Neb. 820, 11
N.W.2d 551 (1943). See, also, Haerry v. Hoffschneider, 202
Neb. 534, 276 N.W.2d 196 (1979) (construing intent by the
language of the will together with the facts and circumstances
existing at the time the will was executed).

As stated above, the undisputed evidence establishes that at
the time that Bessie and Albert drafted and executed the
November 1980 wills, the only farm real estate either owned
was their respective interests in the Dodge County farmland. In
November 1980, Albert owned a one-half interest in the Dodge
County farmland which he acquired when Bessie conveyed it to
him in September 1980. After that transfer in September 1980,
Bessie owned the remaining one-half interest in the same Dodge
County farmland. We thus find that the language “undivided
one-half interest in certain real estate” contained in both
Bessie’s and Albert’s wills, read together with the circumstances
existing at the time that they executed the wills, indicates that
Bessie and Albert transferred to each other an undivided
one-half interest in the same Dodge County farmland.

According to the language of the wills, these transfers were
part consideration for their agreement not to revoke their wills.
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We find, however, that such a transfer by itself was insufficient
to support the formation of a contract.

Consideration is sufficient to support a contract if there is
any detriment to the promisee or any benefit to the promisor.
Generally, a court will not inquire into the adequacy or value of
the stated consideration so long as the performance or the
promise of performance is one that the promisor considers of
value. We have stated that even a “peppercorn” or nominal
consideration may be sufficient consideration as long as the
promisor deems it of value. The monetary value of the
performance or the promise of performance is irrelevant. It is
sufficient that the promisee did something he or she was not
otherwise required to do or that the promisor received
something he or she was not otherwise entitled to receive.
Buckingham v. Wray, 219 Neb. 807, 366 N.W.2d 753 (1985),
Omaha Nat. Bank v. Goddard Realty, Inc., 210 Neb. 604, 316
N.W.2d 306 (1982); Arthur L. Corbin, Corbin on Contracts
§ 127 (one vol. ed. 1952); 3 Samuel Williston, A Treatise on the
Law of Contracts §§ 7:3 and 7:4 (Richard A. Lord 4th ed.
1992).

However, when the inadequacy of the stated consideration is
sO gross or transparent, a court may find that the consideration
was not a bargained-for exchange. If there is no bargain, there
is no consideration. Corbin, supra. In such a situation, the
statement of consideration reflects a mere pretense or the
equivalent of a mere formality. In other words, the statement of
consideration is a false recital and by itself is insufficient to
support a contract. Id.

In the present case, we find that the stated exchange of an
“undivided one-half interest in certain farm real estate”
between Albert and Bessie is a mere pretense of consideration
or a recital without substance. According to the language of the
provision, Albert received no benefit except that which he
already had, and Bessie parted with nothing except that which
she was receiving from Albert. In other words, they each gave
the other a one-half interest in the same Dodge County
farmland. In this respect, that part of the stated consideration s
analogous to an exchange of past consideration or an exchange
of preexisting duties: The promisor is receiving a benefit that he
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has already received or that he is already entitled to receive, and
the promisee is parting with what she has already parted with or
with what she is already required to part with. The inadequacy
of such an exchange between Bessie and Albert is such that
there could not have been a true bargain between the parties as
to the stated land transfer. The part of the stated consideration
regarding the exchange of certain farm real estate was
insufficient to support the formation of a contract not to
revoke their wills.

The fact that part of the stated consideration is insufficient,
however, does not prevent another part of the consideration
from operating as sufficient valid consideration to form a
contract between the parties. John D. Calamari & Joseph M.
Perillo, The Law of Contracts § 4-14 (3d ed. 1987); Corbin,
supra, § 126. See, Shea v. Begley, 94 Or. App. 554, 766 P.2d 418
(1988); Jim Murphy & Associates, Inc. v. LeBleu, 511 So. 2d
886 (Miss. 1987).

In the present case, the fact that part of the consideration is
invalid—the exchange of certain farm real estate—does not
prevent the other part of the consideration—the mutual
promises between Albert and Bessie to devise their property
according to the terms of the will—from operating as sufficient
valid consideration. See, Calamari & Perillo, supra; Corbin,
supra; 3 Williston, supra, § 7:48. Mutual promises between
spouses regarding the disposition of their property are
sufficient valid consideration to form the contract. Geiger v.
Geiger, 185 Neb. 700, 178 N.W.2d 575 (1970); Shea, supra.
Therefore, we hold that the November 1980 wills executed by
Albert and Bessie are supported by sufficient valid
consideration to form a contractual agreement not to revoke
their wills.

Bessie and Albert thus entered into a valid and enforceable
contract which became irrevocable after Albert’s death. The
execution of a subsequent will, like the execution of any will,
revokes a prior mutual or joint will. Geiger, supra; Kimmel v.
Roberts, 179 Neb. 25, 136 N.W.2d 217 (1965). When Bessie -
executed her 1983 will which revoked her November 1980 will,
she breached the contract she made with Albert.

We now address appellees’ contention that Bessie’s
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November 1980 will was the product of undue influence exerted
by Francis and that it should not be used to impose a
constructive trust on her estate.

To establish undue influence, the party asserting that theory
has the burden to prove (1) that the person who executed the
challenged instrument was subject to undue influence, (2) that
there was an opportunity to exercise undue influence, (3) that
there was an intent to exercise undue influence for an improper
purpose, and (4) that the result was clearly a product of the
undue influence. Miller v. Westwood, 238 Neb. 896, 472
N.W.2d 903 (1991); Craig v. Kile, 213 Neb. 340, 329 N.W.2d
340 (1983); In re Estate of Saathoff, 206 Neb. 793, 295 N.W.2d -
290 (1980). The burden to prove undue influence is clear and
convincing evidence because the present case is an equitable
action, not a probate action. See In re Estate of Price, 223 Neb.
12, 388 N.W.2d 72 (1986) (explaining that the burden of proof
on a particular issue is controlled by the nature of the cause of
action, not by the instrument involved).

In evaluating the evidence in the present case we are mindful
that it is not merely the exercise of influence which invalidates
the action; rather, it is the exercise of undue influence. Miller,
supra; In re Estate of Price, supra. Undue influence is unlawful
or fraudulent influence which controls the will of the actor.
Miller, supra. Moreover, mere suspicion, surmise, or conjecture
is not enough to warrant a finding of undue influence. There
must be a solid factual foundation on which to rest the
inference of the existence of undue influence. Craig, supra;
Andersen v. Andersen, 177 Neb. 374, 128 N.W.2d 843 (1964).
See McDonald v. McDonald, 207 Neb. 217, 298 N.W.2d 136
(1980).

This court has stated on numerous occasions that undue
influence is generally surrounded by all possible secrecy. It is
nearly impossible to prove with direct evidence. It is usually
shown through inferences drawn from the facts and
circumstances surrounding the testator; his life, character, and
mental condition, as shown by the evidence; and the
opportunity afforded designing persons for the exercise of
improper control. In re Estate of Villwok, 226 Neb. 693, 413
N.W.2d 921 (1987).
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We recognize that in undue influence cases, the burden of

proof is onerous. Nonetheless, we have stated:
The fact that the exercise of undue influence is difficult to
prove, however, does not mean that the party seeking to
establish such influence has met his or her burden by
proving circumstances from which it may be inferred
equally that such took place or that such did not take
place. Certainly, a party seeking to prove the exercise of
undue influence is entitled to an evaluation of all the
circumstances proved, together with all the reasonable
inferences to be drawn therefrom. . . but if all the evidence
is circumstantial and the inferences to be drawn therefrom
are as equally consistent with the hypothesis that undue
influence was not exercised as they are with the hypothesis
that such influence was exercised, the burden of proving
the exercise of undue influence by [clear and convincing
evidence] has not been met.
In re Estate of Price, 223 Neb. at 20-21, 388 N.W.2d at 78-79.
The party bearing the burden must put forth evidence that
convincingly establishes the necessary elements of undue
influence. Anything less is not enough to support a finding of
undue influence.

Appellees rely on our prior cases in which we discussed the
burden of going forward on the issue of undue influence. This
reliance is misplaced in the present case because although the
burden of going forward on the issue of undue influence may
shift to the proponent of the instrument, the ultimate burden of
proof remains at all times on the party asserting the issue. See In
re Estate of Novak, 235 Neb. 939, 458 N.W.2d 221 (1990).

After reviewing the evidence in the present case, we find that
appellees have not proven by clear and convincing evidence that
the November 1980 will was the product of undue influence.
The evidence conclusively establishes that Francis had the
opportunity to exercise undue influence over Bessie. Francis
was the only person with his parents when the wills were
redrafted; indeed, Bessie and Albert requested that Francis
return home and help them with the wills. Francis stated that he
was the only person who stayed with his parents during the time
the November wills were drafted, and there is no evidence that
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Bessie and Albert sought or obtained independent legal advice
regarding the November 1980 wills. However, the mere
opportunity for a party to exert undue influence on the actor is
not sufficient to establish an inference that such influence was
exercised. Andersen, supra.

Appellees point to the various letters that Francis sent Bessie
after Albert died and argue that the letters demonstrate that he
had a desire to control what Bessie did with her property. Even
accepting that Francis had an intent to exert undue influence
over Bessie in November 1980, appellees cannot prove that the
result was clearly the product of the alleged undue influence or
that Bessie was subject to such influence.

The crucial evidence with regard to these remaining two
issues is the September 1980 will. A prior will, executed when
the testator’s mental capacity is unchallenged and as to which
the exercise of undue influence is not charged, and which
conforms substantially as to the results produced by the
instrument contested, may be considered as competent
evidence to refute the charge of undue influence. In re Estate of
Flider, 213 Neb. 153, 328 N.W.2d 197 (1982); In re Estate of
Bose, 136 Neb. 156,285 N.W. 319 (1939).

There has been no allegation that the September 1980 will
executed by Bessie and Albert was the product of undue
influence. Moreover, Francis, whom appellees contend is the
person who exercised the alleged undue influence in the
execution of the November 1980 will, was not present during
the drafting and execution of the September will, nor did
Francis participate, directly or indirectly, in the making of the
September will. The testamentary plan embodied in the
September will is substantially similar to that embodied in the
November wills. Both sets of wills evidence an intent by Bessie
and Albert to distribute their respective estates equally among
their children and two grandchildren, with the exception of
children to whom they planned to give substantial inter vivos
gifts.

Of particular significance in our consideration of whether
Francis exerted his influence over the November 1980 wills is
the difference between Francis’ share under the September 1980
will compared to the November will. Francis’ share under the



PRUSSv. PRUSS 539
Cite as 245 Neb. 521

September will would have been larger than that under the
November will. Additionally, pursuant to the terms of the
September will, a lesser number of children shared in the
distribution of the estate, and thus, Francis was to receive a
larger proportional share than that provided for in the
November will.

The only advantage that appellees contend that Francis
gained by influencing the November 1980 will is the fact that
the will named him as corepresentative of the estate and that the
bond requirement was waived. We are not persuaded that such
evidence proves that the November will was the product of
undue influence. As to the waiver of a bond, all of the wills
executed by Bessie and Albert waived the bond requirement for
whoever was named as representative.

Finally, appellees suggest that Bessie was mentally and
physically infirm when she executed the November 1980 will.
Appellees did not present any evidence on this issue and merely
rely on the testimony offered by appellants at trial. That
testimony does not persuade us that Bessie lacked the ability to
understand the wills or express her wishes. The fact that
appellants attempted to have a conservator appointed to
manage Bessie’s affairs a year after the will was executed does
not prove that she lacked testamentary capacity at the time the
wills were executed.

After a review of the evidence, we find that appellees have
failed to establish by clear and convincing evidence each of the
required elements of undue influence and that the district court
erred in holding that the November 1980 will was the product of
undue influence.

To summarize, we find that Bessie and Albert formed a
contractual agreement to make the terms of their November
1980 wills irrevocable. The material terms of that agreement are
embodied in the November 1980 wills. Second, we find that
Bessie breached that contract when she executed the 1983 will.
Third, we hold that appellees failed to prove that Bessie’s
November 1980 will was the product of undue influence.

Appellees make an argument that we must address before we
may find that the terms of the November 1980 will must be
imposed on Bessie’s estate. Appellees contend that because
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Albert’s November 1980 will devises to Bessie all of his personal
property “to do with as she shall choose,” Bessie could change
her will with regard to such property without violating the
terms of the November 1980 will.

This argument is without merit. Spouses enter into a specific
and irrevocable testamentary plan to express a specific
agreement on the method of devising of their respective estates.
It is the plan itself that the parties are contracting to create. In
other words, Albert and Bessie bargained for and received each
other’s promise that upon either’s death their estate would be
distributed in a particular manner. To permit the surviving
spouse to alter the plan is a breach of that agreement. With
respect to the personal property Bessie may have held at her
death, Albert believed that she would distribute it according to
the November 1980 plan. It is irrelevant that her interest in such
property was absolute. Moreover, although Bessie may have
been entitled to use and dispose of that property during her
lifetime, that right does not include the right to alter the
testamentary plan. Significantly, appellees failed to present or
discuss any cases to support their argument, nor have we found
any. See Knolle v. Hunt, 551 S.W.2d 755 (Tex. Civ. App. 1977)
(explaining that although a joint will devises to the survivor an
absolute interest in property and allows the survivor to
reasonably use such property during his lifetime, the survivor
may not make a subsequent will disposing of that property in a
different manner than that set forth in the joint will).

A constructive trust shall be imposed on Bessie’s estate
pursuant to the terms of the November 1980 contractual will,
notwithstanding the probate of her 1983 will. We must now
determine whether the terms of the November 1980 will
restricted Bessie from making gifts during her lifetime.

The eleventh provision of Bessie’s November 1980 will
provides:

It shall not constitute a violation of the agreement which I
have entered into with my husband, ALBERT B. PRUSS,
nor shall it constitute a violation of the terms of my Will
and my husband’s Will if I elect to make gifts prior to the
time of my death, in equal amounts to all of my children
(with one child’s share to be divided equally between my
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grandchildren, MICHAEL PRUSS and CAROLYN
PRUSS), whether or not said children are named as
residuary beneficiaries under my Will.
Appellants contend that this provision prevents Bessie from
making any gifts unless she makes gifts of equal value to each of
the children.

Appellants argue that Bessie made unequal gifts during her
lifetime and seek to have an accounting ordered to determine
the extent such gifts were made by Bessie. We find that this
provision did not restrict Bessie from giving gifts to her children
with the property she acquired from the residue of Albert’s
estate.

Appellants’ argument rests upon Francis’ testimony
regarding the meaning of this provision. Although a court may
consider extrinsic evidence to construe the testator’s intent from
the language of a will, a court may only do so when the
language of the will is ambiguous. We have consistently held
that

“[w]hen language in a will is clear and unambiguous,
construction of a will is unnecessary and impermissible.
[Citations omitted.] As a corollary of the immediately
preceding rule, when ambiguity exists in a testamentary
provision, construction of a will is necessary. Ambiguity
exists in an instrument, including a will, when a word,
phrase, or provision in the instrument has, or is
susceptible of, at least two reasonable interpretations or
meanings.”

In re Estate of Ritter, 227 Neb. 641, 645, 419 N.W.2d 521, 524
(1988) (quoting In re Estate of Walker, 224 Neb. 812, 402
N.W.2d 251 (1987)). Moreover, to discern the intent of the
testator from the language of the will, a court must examine the
will in its entirety, considering and liberally interpreting every
provision. In examining the provisions of the will, the court
shall employ the generally accepted literal and grammatical
meaning of words used in the will and assume that the testator
understood the words stated in the will. In‘re Estate of Ritter,
supra; In re Estate of Walker, supra.

The intent of Bessie and Albert, as expressed in their
November 1980 wills, is discernable from the clear and
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unambiguous language of those wills. It is unnecessary,
therefore, for us to consider and evaluate any extrinsic evidence
concerning an alternative interpretation not reasonably
inferred from the language itself. The fifth provision of
Albert’s November 1980 will devises to Bessie an absolute
interest in the residue of his estate “to do with as she shall
choose.” The eleventh provision states that Bessie or Albert
may make equal gifts to their children during their lifetimes
without violating the terms of their mutual agreements. This
provision does not prohibit Bessie from making gifts in any
other manner to their children and grandchildren. We hold that
the eleventh provision is not a specific restriction on Bessie’s use
and disposition of the property she received pursuant to the
terms of Albert’s November 1980 will.

We note that appellants do not argue that any gifts Bessie
may have made were with the intent to defeat the general
purpose of the mutual contractual wills or that such gifts were
unreasonable and thus destroyed the purpose of the contractual
wills. See, 79 Am. Jur. 2d Wills § 339 (1975); 94 C.J.S. Wills
§ 119 (1956); Blackmon v. Estate of Battcock, 78 N.W.2d 735,
741, 587 N.E.2d 280, 283, 579 N.Y.S.2d 642, 645 (1991) (stating
that “an agreement that the survivor’s entire estate will be left to
certain beneficiaries does not necessarily prevent a survivor
from making a lifetime gift, since such a gift would not
necessarily defeat the purpose of the agreement”); In re Estate
of Lenders, 247 Iowa 1205, 78 N.W.2d 536 (1956). See, also,
Allenv. Mayo, 203 Neb. 602, 279 N.W.2d 617 (1979) (implicitly
recognizing that a complete divestment of the survivor’s estate
would be a breach of the contract to devise). The record does
not provide us with a basis from which to determine whether
Bessie made gifts of such an unreasonable amount that she
defeated the purpose of the mutual contractual agreement. We
therefore remand this issue for consideration by the district
court.

The final issue remaining concerns the various requests made
by appellants and appellees for attorney fees and costs. Because
of our holdings on the issues in this case, we affirm the denial by
the district court of appellees’ request for attorney fees and
costs pursuant to Neb. Rev. Stat. § 25-1336 (Reissue 1989).
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Appellants seek to receive from the estate the necessary costs
incurred for prosecuting this action. See § 30-2481. We remand
that issue for consideration by the district court.

In summary, we find that (1) a mutual contractual will was
created by Bessie and Albert and the terms of that agreement
are embodied in the November 1980 wills, (2) Bessie breached
that agreement when she executed her 1983 will, (3) Bessie’s
November 1980 will was not the product of undue influence,
and (4) the eleventh provision of the November 1980 wills was
not an express restriction on the survivor’s lifetime use of estate
property. We order that a constructive trust be imposed on
Bessie’s estate pursuant to the terms of the November 1980 will.
We further order that the issue of whether the gifts Bessie may
have made during her lifetime defeated the purpose of the
contractual wills be remanded for further consideration.
Finally, we remand for consideration whether appellants are
entitled to fees and costs pursuant to § 30-2481.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

GRANT, ]., Retired, dissenting.

I respectfully dissent from that portion of the majority
opinion which determines that the November 1980 will of
Bessie Pruss was not the product of undue influence and that
portion which denies appellees’ requests for fees and costs and
remands the cause for consideration whether appellants are
entitled to fees and costs under Neb. Rev. Stat. § 30-2481
(Reissue 1989).

As I view the evidence, it appears to me that the trial court
was correct in determining that the November 1980 will was the
product of undue influence exerted by Francis Pruss, a son of
Albert and Bessie, and a graduate of Michigan Law School.

It appears that Albert and Bessie executed a valid will, drawn
by their family attorney, Lawrence Yost, in September 1980.
Francis received a copy of this will from his brother Albert.
Francis believed there were deficiencies in the will, including the
fact that Yost was named as personal representative. Francis
called his parents about his concerns and told them that new
wills should be drawn. Francis traveled to Fremont, Nebraska,
from Cedar Rapids, Iowa. He arrived late in the evening before
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Thanksgiving Day in 1980, with his typewriter, and with
portions of a will already drafted to his satisfaction. He
testified that he spent the next 24 hours working with his
parents on the terms of the new wills.

I agree completely with the majority opinion that “[t]he
evidence conclusively establishes that Francis had the
opportunity to exercise undue influence over Bessie.” I cannot
agree that “appellees cannot prove that the result was clearly the
product of the alleged undue influence . . . .” I think the
evidence is sufficient to establish undue influence, without
giving any weight to the fact that Francis is a lawyer and a
person affected by the new and old wills.

The majority opinion states that the crucial evidence was the
September 1980 will, which, the majority states, “conforms
substantially as to the results produced by the instrument
contested.” In the most general terms, it can possibly be said
that the November 1980 will conforms generally with the
September will. It is unnecessary to dissect, analyze, and
compare the two wills. In the first place, if the wills are basically
the same, what is all the excitement about? Why is Francis
touring the countryside to rectify the situation? Second, the
November will restores Francis to control of the estate as the
personal representative, together with whatever funds flow
from that job.

I also do not think it is of much significance that Francis’
share under the September will would have been larger than
under the November will. As personal representative, Francis
could have requested whatever fee arrangements were
necessary to make him whole. In addition, man lives not by
bread alone. There are apparently great personal rewards for
Francis if he can impose his desires on Bessie and on his siblings.

I would affirm the decision of the trial court, including the
trial court’s ruling on requested fees. During his mother’s life,
after the execution of the November wills, Francis tried to put
her under conservatorship. He failed, both in the county court
and on his appeal to the district court. Francis then tried to
enjoin his mother from making gifts during her life. He failed. I
would not give Francis another bite of this apple. An end
should be put to this effort to emulate the legendary Jarndyce
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case in Charles Dickens’ “Bleak House,” referred to in Rosnick
v. Dinsmore, 235 Neb. 738, 457 N.W.2d 793 (1990), and Bert
Cattle Co. v. Warren, 238 Neb. 638, 471 N.W.2d 764 (1991)
(Shanahan, J., dissenting).

SHAKUR ABDULLAH, APPELLANT, V. NEBRASKA DEPARTMENT OF
CORRECTIONAL SERVICESET AL., APPELLEES.
513 N.W.2d 877

Filed April 8, 1994. No. S-92-325.

1. Administrative Law: Pleadings: Time: Appeal and Error. When the petition
instituting proceedings for review under the Administrative Procedure Act is
filed in the district court on or after July 1, 1989, the review shall be conducted
by the district court de novo on the record.

2. Administrative Law: Judgments: Appeal and Error. On an appeal under the
Administrative Procedure Act, an appellate court reviews the judgment of the
district court for errors appearing on the record and will not substitute its factual
findings for those of the district court where competent evidence supports those
findings.

3. Statutes: Appeal and Error. Statutory interpretation is a matter of law in
connection with which an appellate court has an obligation to reach an
independent conclusion irrespective of the determination made by the court
below.

4. Administrative Law: Prisoners: Appeal and Error. The language of Neb. Rev.
Stat. § 83-4,123 (Cum. Supp. 1992) is clear that judicial review of disciplinary
proceedings is permitted only when the disciplinary action imposed on the
inmate involves the imposition of disciplinary isolation; the loss of good time
credit; or a change in work, education, or other program assignment in
accordance with the Administrative Procedure Act.

5. Constitutional Law: States. A state creates a protected liberty interest through
the use of explicitly mandatory language in connection with the establishment of
specified substantive predicates to limit discretion.

6. Judgments: Records: Time: Appeal and Error. The proceedings in error
statutes, Neb. Rev. Stat. § 25-1901 et seq. (Reissue 1989 & Cum. Supp. 1992),
require that within 30 days after the rendition of the final judgment or order
sought to be reversed, vacated, or modified, a petitioner in error must file a
petition and an appropriate transcript containing the final judgment or order.

7. Judgments: Records: Time: Jurisdiction: Appeal and Error. Timely filing of
both the petition in error and the certified transcript is mandatory to confer
jurisdiction on an appellate court reviewing the final judgment.
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8. Actions: Time. Failure to institute the proceeding within the stated time
limitation bars the action.

9. Statutes. Where a right has been given and specific remedy has been provided by
statute, the right can be secured in no other way than that provided by the
statute.

Appeal from the District Court for Lancaster County:
BERNARD J. McGINN, Judge. Affirmed.

Shakur Abdullah, pro se.

Don Stenberg, Attorney General, and Alfonza Whitaker for
appellees.

HasTtings, C.J., BosLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, and LANPHIER, JJ.

LANPHIER, J.

A Nebraska State Penitentiary disciplinary committee found
that appellant, Shakur Abdullah, violated a prison rule by
storing contraband. The Nebraska Department of Correctional
Services (DCS) Appeals Board affirmed the decision, and
appellant filed an appeal to the district court for Douglas
County. The district court dismissed his petition for review
because appellant was not entitled to a judicial review of his
disciplinary case for the reason that the action imposed did not
involve disciplinary isolation; loss of good time credit; or a
change in work, education, or other program assignment.
Appellant then filed a motion for rehearing and requested that
the court allow him to amend his petition to conform to the
statute. The district court denied the motion because it was
untimely filed. We affirm. .

FACTS

Appellant is an inmate of the DCS. On March 27, 1991, the
disciplinary committee found appellant guilty of possessing or
receiving unauthorized articles; in this case, a radio with an
altered cord. As a penalty, the committee imposed a reprimand
and a warning. On April 18, the appeals board affirmed the
decision of the disciplinary committee.

On April 29, appellant filed a petition for review pursuant to
Neb. Rev. Stat. § 84-917 (Cum. Supp. 1992) in the district court
for Lancaster County and, on June 10, amended this petition.
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A hearing was held on November 12, and on March 31, 1992,
the court found that the penalties imposed involved only a
reprimand, a warning, and instructions to send the radio out of
the institution or to destroy the radio. The district court
dismissed appellant’s petition, holding that appellant was not
entitled to judicial review under Neb. Rev. Stat. § 83-4,123
(Cum. Supp. 1992) because the disciplinary case did not involve
the “ ‘imposition of disciplinary isolation, the loss of
good-time credit, or a change in work, education or other
program assignment.” ”

On April 9, 1992, appellant filed a motion to reconsider his
action under the petition in error statute, Neb. Rev. Stat.
§ 25-1901 (Reissue 1989). In the alternative, he requested leave
to amend his petition to conform to the statutory requirements
of the petition in error statute. A hearing was held on April 14
on appellant’s motion to reconsider. The court denied the
motion because the petition in error was not filed within 30 days
of the final order of the appeals board. Appellant filed an
appeal to this court on April 16.

Appellant claims the district court erred (1) in determining
that he was not entitled to judicial review under § 83-4,123 and
(2) in refusing to allow him to amend his petition for review.

STANDARD OF REVIEW

When the petition instituting proceedings for review under
the Administrative Procedure Act is filed in the district court on
or after July 1, 1989, the review shall be conducted by the
district court de novo on the record. Bell Fed. Credit Union v.
Christianson, 244 Neb. 267, 505 N.W.2d 710 (1993). On an
appeal under the Administrative Procedure Act, the appellate
court reviews the judgment of the district court for errors
appearing on the record and will not substitute its factual
findings for those of the district court where competent
evidence supports those findings. /d.

We note that statutory interpretation is a matter of law in
connection with which an appellate court has an obligation to
reach an independent conclusion irrespective of the
determination made by the court below. Rigel Corp. v.
Cutchall, antep. 118,511 N.W.2d 519(1994).
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JUDICIAL REVIEW

Appellant contends that the district court erred in dismissing
his appeal because it was not cognizable under § 83-4,123. That
section states in part:

Nothing in sections 83-4,109 to 83-4,123 shall be
construed as to restrict or impair an inmate’s free access to
the courts and necessary legal assistance in any cause of
action arising under sections 83-4,109 to 83-4,123 or to
judicial review for disciplinary cases which involve the
imposition of disciplinary isolation, the loss of good-time
credit, or a change in work, education, or other program
assignment in accordance with the Administrative
Procedure Act.

(Emphasis supplied.)

Appellant’s punishment for violating the prison regulations
resulted in the loss of his radio and a verbal reprimand. It did
not involve the imposition of the penalties enumerated in the
foregoing statute. The language of § 83-4,123 is clear. Judicial
review is limited to cases “which involve” the imposition of the
penalties so listed.

SEcTION83-4,122

Appellant argues that Neb. Rev. Stat. § 83-4,122 (Cum.
Supp. 1992) expands the types of cases for which judicial review
of disciplinary actions may be sought under § 83-4,123. Section
83-4,122 sets forth procedural safeguards for disciplinary
actions which “may involve” the imposition of the same
penalties enumerated in § 83-4,123. Appellant argues that since
under § 83-4,122 procedural safeguards are required in cases
other than those which result in the enumerated penalties,
judicial review must also be extended to disciplinary actions
other than those which may involve the imposition of the
enumerated penalties. -

Appellant’s assertions are inconsistent with the plain
language of the statute. In the absence of anything indicating to
the contrary, statutory language is to be given its plain and
ordinary meaning, and when the words of a statute are plain,
direct, and unambiguous, no interpretation is necessary or will
be indulged to ascertain their meaning. In re Application of
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Jantzen, antep. 81, 511 N.W.2d 504 (1994). Unlike § 83-4,122,
the language of § 83-4,123 is clear in its mandate that judicial
review is permitted only when the disciplinary action imposed
on the inmate involves the imposition of the enumerated
penalties. Since the disciplinary action imposed on appellant
did not involve the imposition of any of the enumerated
penalties, appellant was not entitled to judicial review.

LIBERTY INTEREST

Appellant also contends that his liberty interests are affected
because of a change in his program assignment. He claims that
because his opportunity to have his security classification
lowered from medium to minimum and his opportunity to have
his sentence commuted by the Nebraska Board of Pardons are
diminished, the disciplinary action affects his liberty interest.
Assuming without deciding that such opportunities may be
diminished, appellant would still not be entitled to relief. A
liberty interest protected by the 14th Amendment may arise
from two sources, the Due Process Clause and the laws of a
state. Hewitt v. Helms, 459 U.S. 460, 103 S. Ct. 864, 74 L. Ed.
2d 675 (1983). “[A] state creates a protected liberty interest
through the use of * “ ‘explicitly mandatory language’ ” ’ in
connection with the establishment of ¢ “ ‘specified substantive
predicates’ ” ’ to limit discretion.” Otey v. State, 240 Neb. 813,
828, 485 N.W.2d 153, 165 (1992) (quoting Kentucky Dept. of
Corrections v. Thompson,490U.S. 454, 1098S. Ct. 1904, 104 L.
Ed. 2d 506 (1989)). In Otey, we found that there were no
provisions in Nebraska’s Constitution or in its statutes which
created a liberty interest in commutation hearings. In addition,
although administrative rules and regulations may create a
liberty interest, inmates have no inherent due process right to
have their security level downgraded. Howard v. Grinage, 6
F.3d 410 (6th Cir. 1993). See, also, Gomez v. Coughlin, 685 F.
Supp. 1291 (1988). Appellant has not cited, nor have we
_identified, any statute or prison regulation which would
indicate that the State had created a liberty interest in his
security classification. Thus, appellant’s argument fails.

We do not address appellant’s remaining claims regarding
judicial review, as he merely makes assertions without setting
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forth any arguments to support them. See In re Interest of
TEP,237Neb. 922,468 N.W.2d 116 (1991). .

PROCEEDINGS INERROR

Appellant claims he should have been allowed to amend his
petition pursuant to Neb. Rev. Stat. § 25-852 (Reissue 1989), to
conform to the standards of the petition in error statute,
§ 25-1901.

The district court did not err in refusing to allow appellant to
amend his petition, since his attempt to seck review under
§ 25-1901 was untimely filed. The proceedings in error statutes,
Neb. Rev. Stat. § 25-1901 et seq. (Reissue 1989 & Cum. Supp.
1992), require that within 30 days after the rendition of the final
judgment or order sought to be reversed, vacated, or modified,
a petitioner in error must file a petition and an appropriate
transcript containing the final judgment or order. See, Scott v.
Hall, 241 Neb. 420, 488 N.W.2d 549 (1992); Glup v. City of
Omaha, 222 Neb. 355, 383 N.W.2d 773 (1986). Timely filing of
both the petition in error and the certified transcript is
mandatory to confer jurisdiction on an appellate court
reviewing the final judgment. Id. See, also, Marcotte v. City of
Omaha, 196 Neb. 217, 241 N.W.2d 838 (1976); Lemburg v.
Nielsen, 182 Neb. 747, 157 N.W.2d 381 (1968). “Failure to
institute the proceeding within the stated time limitation bars
the action.” Scott v. Hall, 241 Neb. at 423, 488 N.W.2d at 551.
Appellant’s attempt to seek review under the petition in error
statute was untimely because the appeals board made its final
order on April 18, 1991, finding that appellant was in violation
of the prison regulations. Appellant was required to file his
petition, in addition to the transcript, within 30 days after the
final order of the appeals board. The petition was not filed until
April 9, 1992. Where a right has been given and specific remedy
has been provided by statute, the right can be secured in no
other way than that provided by the statute. Peterson v.
Minden Beef Co., 231 Neb. 18, 434 N.W.2d 681 (1989). The
district court acquired no jurisdiction to review the petition in
€ITOr.

CONCLUSION
The district court properly dismissed appellant’s petition for
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review after finding that appellant was not entitled to judicial
review under § 83-4,123, since the penalty imposed on
appellant did not involve the imposition of disciplinary
isolation; the loss of good time credit; or a change in work,
education, or other program assignments. The district court
also correctly denied appellant’s motion to amend, since such
amendment would have permitted appellant to untimely file a
petition in error.

AFFIRMED.
WRIGHT, J., participating on briefs.
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Appeal and Error. Regarding questions of law, an appellate court is obligated to
reach conclusions independent of those reached by the trial court.

Decedents’ Estates: Property: Joint Tenancy: States. The determination of
whether a decedent’s spouse had the capacity to devise to decedent an interest in
jointly held property is governed by the law of the state where the real property is
situated.

Decedents’ Estates: Property: States. The determination of the extent of a
spouse’s capacity to devise personal property is governed by the law of the state
in which he or she was domiciled at the time of his or her death.

Contracts: Parties: States. The rights and duties of contracting parties are
governed by the law of the state with the most significant relationship to the
transaction and the parties. The relevant principles a court should consider are
the place of the contracting, the place of any negotiations which occurred, the
place of performance, the location of the subject matter, and the domicil or
residence of the parties.

Wills: Contracts: Parties. Although a joint will is a testamentary instrument, it
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may also be a contract or evidence of a contract between the two parties. The
" contract may be an agreement to devise, and it may include an agreement not to
revoke the wills.

6. Decedents’ Estates: Wills: Contracts: Words and Phrases. A contract and a will,
although one document, are distinct and separate and are governed by different
legal principles. A will is revocable because it is ambulatory in nature and does
not become effective until the death of the testator. The surviving testator
therefore may revoke the will, but the survivor or the survivor’s estate may be
subject to an action for breach of the contract.

7. Wills: Property: Joint Tenancy. The fact that joint tenancy property passes to
the survivor by title does not prevent the property from being designated as
subject to the terms of the will.

8. Decedents’ Estates: Property: Joint Tenancy. Real property held in joint tenancy
cannot be devised; rather, it passes by operation of law to the surviving tenant.

9. Decedents’ Estates: Wills. Although a joint will does not contain any express
restrictions on the survivor’s use and disposition of estate property, the survivor
implicitly agrees that she or he will carry out the testamentary intent of the joint
will.

10. Decedents’ Estates: Wills: Contracts: Property: Gifts. The contractual duty of
the survivor to carry out the testamentary intent of a joint will does not prohibit
the survivor from using his or her property for the necessities and comforts of
life. The survivor is not prohibited from changing the form of the property and
is not prohibited from making reasonable gifts of estate property to third
parties.

11. Decedents’ Estates: Gifts. Reasonableness of a gift would depend upon the
proportion that the value of the gift bears to the value of the estate.

Appeal from the District Court for Lancaster County: EARL

J. WiITTHOFF, Judge. Reversed and remanded for further
proceedings.

Alan L. Plessman for appellants.

Con M. Keating, of Bruckner, O’Gara, Keating, Hendry,
Davis & Nedved, P.C., for appellee Powell.

Hastings, C.J., BOSLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired.

WHITE, J. -

David Michel, Robert Michel, and James Michel appeal
from a district court order declaring that property held jointly
by themselves and decedent, Mary Bengston, was property of
her estate and imposing a restraining order against disposing of
the property. We reverse the decision of the district court and
remand the cause for further proceedings.
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This dispute concerns various money accounts and shares,
each of which decedent, at the time of her death, owned jointly
with one or more of appellants, her brothers.

On April 26, 1983, decedent and her husband executed a
single-instrument joint and mutual will. The will was executed
in Minnesota, their place of residence. The will provided that
“[w]e give, devise and bequeath unto the survivor of us all and
any real and personal property owned by us, either jointly or
severally, for his or her own use.” The will further provided that
upon the death of the survivor, “we give, devise and bequeath
all of the rest, residue and remainder of our estate of every kind
and nature wheresoever situated whether or not owned by us or
hereinafter acquired by us including any lapsed legacy” in the
following percentages: Thomas Michel, 10 percent; David
Michel, 25 percent; Robert Michel, 71/2 percent; James Michel,
71/2 percent; Eric Schatz, 10 percent; Romaine Powell, 15
percent; Stephen Neighbors, 10 percent; and Leone and Marvin
Neighbors, 15 percent. At the time decedent and her husband
executed the will, they were joint tenants in certain real
property located in Minnesota. Decedent and her husband also
shared joint tenant ownership in stocks and certificates of
deposit.

On October 15, 1989, decedent’s husband died, and the joint
will was probated in Minnesota. The only property listed in the
inventory of his estate was several stock certificates. The total
estimated value of those stocks was $20,190.73. Although
appellants stipulated that these stocks were held jointly with
decedent, there is no evidence in the record of the actual
ownership interests of either decedent or her husband in the
stock certificates. The inventory of her husband’s estate did not
include any real estate property.

After her husband’s death, decedent conveyed the Minnesota
real property to appellants and herself as joint tenants.
Sometime thereafter, the Minnesota real property was sold and
the proceeds of the sale were used to purchase the accounts and
shares which are the subject of the present litigation. The
following constitutes an itemized list of the disputed property,
the form of title in which it was held, and the value or extent of
such property:
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(1) Time access account M. Bengston for David $10,000

and Robert Michel
(2) Time access account M. Bengéton orDavid 36,500
Michel
(3) Time access account M. Bengston for David 33,000
Michel
(4) Time access account M. Bengston for James 33,000
Michel
(5) Time access account M. Bengstonor James 36,500
’ Michel
(6) Time access account M. Bengston for Robert 33,000
Michel
(7) Time access account M. Bengston or Robert 36,500
Michel
(8) Various shares M. Bengston and David 5,697

and Robert-joint tenants

Appellants stipulate that a portion of the money used to
purchase these accounts and shares came from the proceeds of
the sale of the Minnesota real property. Appellants also
stipulate that a portion of the money used to purchase these
accounts and shares came from stocks and certificates of
deposit which decedent held jointly with her husband.
Appellants state that they do not know if money or property
decedent inherited through her husband’s estate was used to
purchase the accounts and shares listed above. Appellants
concede that they did not contribute any money to the purchase
of the above-listed property.

After her husband’s death, decedent moved to Nebraska,
where she resided until her death on February 9, 1991. Appellee
Romaine Powell was appointed personal representative of
decedent’s estate.

On June 3, 1991, Powell commenced an action for
declaratory judgment in Lancaster County District Court
pursuant to Neb. Rev. Stat. § 25-21,152 (Reissue 1989). Powell
contends that the joint and mutual will restricted decedent’s
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right to dispose of property she acquired when her husband
died, that such property is traceable to the property decedent
held jointly with appellants, and that the accounts and shares
should be made a part of decedent’s estate.

After a stipulated trial, the district court entered an order
declaring that the property held by appellants is property of
decedent’s estate. In issuing its order, the district court made
several findings: (1) that by the terms of the joint will, decedent
and her husband entered a binding, irrevocable contract to
devise which is recognized by both Minnesota and Nebraska
law; (2) that Minnesota law applied to the interpretation and
enforcement of the contract; (3) that under either Minnesota or
Nebraska law, the jointly held real property was subject to the
terms of the contract set forth in the joint will; (4) that such
property which passed to decedent is traceable to the accounts
and shares held by appellants, and therefore (5) that the
accounts and shares are subject to the terms of decedent’s will
regardless of the fact that they were held jointly by decedent and
appellants.

Appellants filed a motion for new trial, which was overruled.
Appellants timely appealed to the Nebraska Court of Appeals.
We granted Powell’s motion to bypass the Court of Appeals
pursuant to Neb. Ct. R. of Prac. 2B (rev. 1992).

Appellants contend that the district court erred in (1) finding
that Minnesota law controlled the validity and construction of
the will, (2) finding that the accounts and shares are property of
the estate and are controlled by the will, and (3) overruling
appellants’ motion for new trial.

The issues before us involve only questions of law.
Regarding questions of law, an appellate court is obligated to
reach conclusions independent of those reached by the trial
court. First Nat. Bank v. Daggett, 242 Neb. 734, 497 N.W.2d
358 (1993); Dowd v. First Omaha Sec. Corp., 242 Neb. 347, 495
N.W.2d 36 (1993).

Before we may address the merits of the present action, we
must determine which state law governs the issues, Minnesota
or Nebraska.

The determination of whether Minnesota or Nebraska law
governs the issues raised in the present case is affected by the
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theories underlying Powell’s action. That action concerns both
the testamentary and the contractual aspects of the joint will.
We find that Minnesota law governs the resolution of both the
testamentary and contractual issues raised in this action.

A joint will represents the testator’s plan for devising the
property that he owns at the time of his death. The
determination of whether decedent’s husband had the capacity
to devise to decedent an interest in the jointly held property is
governed by the law of the state where the real property is
situated. See, Restatement (Second) of Conflict of Laws §§ 239
and 240 (1971); 94 C.J.S. Wills § 77 (1956). The determination
of the extent of the husband’s capacity to devise personal
property is governed by the law of the state in which he was
domiciled at the time of his death. See id.

The real property at issue was located in Minnesota, and
decedent’s husband was domiciled in Minnesota at the time of
his death. Minnesota law therefore applies to determine
whether and to what extent decedent’s husband had the capacity
to devise any interest in real and personal property in which he
had an interest.

Joint wills also have a contractual aspect, and contract
principles may apply to support Powell’s claim that decedent
breached her agreement with her husband when she used assets
which may have been subject to the terms of the joint will.

Recently we have stated that the validity and interpretation
of a contract are governed by the law of the state where the
contract was made absent an express statute or public policy
which prevents application of such a state’s law. See Jaramillo
v. Mercury Ins. Co., 242 Neb. 223, 494 N.W.2d 335 (1993)
(paralleling the Restatement of Conflict of Laws § 595 (1934)).
We recognize, however, that we have also applied the approach
set forth in the Restatement (Second) of Conflict of Laws § 188
(1971) to contract actions. See Shull v. Dain, Kalman & Quail,
Inc.,201 Neb. 260, 267 N.W.2d 517 (1978).

According to the Restatement (Second), supra, § 188
analysis, the rights and duties of the contracting parties are
governed by the law of the state with the most significant
relationship to the transaction and the parties. The relevant
principles a court should consider are the place of the
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contracting, the place of any negotiations which occurred, the
place of performance, the location of the subject matter, and
the domicil or residence of the parties. See Shull, supra (also
applying the Restatement (Second) of Conflict of Laws § 203
(1971) regarding usury charges).

Although we recognize that in Jaramillo we applied the law
of the state where the contract was made, it is apparent that if
we had applied the Restatement (Second), supra, § 188 analysis
to the facts in Jaramillo, the result would have been the
same—California law would have governed the validity of the
insurance contract. In an effort to present a consistent rule for
future cases involving conflicts of law, we hereby adopt the
approach set forth in the Restatement (Second), supra, § 188.

Applying these principles to the facts and circumstances of
the present case, we find that Minnesota is the state with the
most significant relationship to the transaction and the parties.
At the time decedent and her husband entered into their
agreement, they both resided in Minnesota, they executed the
joint will in Minnesota, a significant portion of the property
they owned consisted of real property which was located in
Minnesota, and decedent’s husband performed his promise in
Minnesota when he died and the will was probated. The only
relationship Nebraska has to the contract is that decedent was a -
resident of Nebraska when she died. We recognize that if her
actions constituted a breach of the agreement, some of those
actions may have occurred in Nebraska. However, we find that
Minnesota has the most significant relationship to the
formation of the contract. Therefore, Minnesota law governs
the determination of the rights and obligations of the parties to
that contract.

In the present case, we are concerned with the effect of a joint
will on property and the various interests a party may have in
such property. A joint will is a single instrument which is
executed by two parties and which represents their respective
wills. Although the joint will is a testamentary instrument, it
may also be a contract or evidence of a contract between the two
parties. The contract may be an agreement to devise, and it may
include an agreement not to revoke the wills. See, Thomas E.
Atkinson, Handbook of the Law of Wills § 49 (2d ed. 1953);
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William M. McGovern, Jr., et al., Wills, Trusts and Estates
§ 9.5 (1988). Minnesota law recognizes and enforces joint
contractual wills. Minn. Stat. Ann. § 524.2-701 (West 1975)
provides:

A contract to make a will or devise, or not to revoke a
will or devise, or to die intestate, if executed after the
effective date of this act, can be established only by (1)
provisions of a will stating material provisions of the
contract; (2) an express reference in a will to a contract and
extrinsic evidence proving the terms of the contract; or (3)
a writing signed by the decedent evidencing the contract.
The execution of a joint will or mutual wills does not
create a presumption of a contract not to revoke the will or
wills.

The contract and the will, although one document, are
distinct and separate and are governed by different legal
principles. Accordingly, a will is revocable because it is
ambulatory in nature and does not become effective until the
death of the testator. The surviving testator therefore may
revoke the will, but the survivor or the survivor’s estate may be
subject to an action for breach of the contract if the survivor
had agreed not to revoke the terms of the will. Atkinson, supra;
McGovern, supra; Concordia College v. Salvation Army, 470
N.W.2d 542 (Minn. App. 1991); Prussv. Pruss, antep. 521, 514
N.W.2d 335(1994).

When executing a joint contractual will, the parties
specifically agree to devise their respective estates according to
the terms of the will and may also agree not to revoke or modify
that will. When the parties agree that the survivor of them shall
not revoke or modify the will, the parties implicitly agree that
the survivor of them will abide by the testamentary intent
embodied in the joint will and not dispose of estate property in a
manner which is contrary to that intent. Robison v. Graham,
799 P.2d 610 (Okla. 1990).

In the present case, the joint will executed by decedent and
her husband includes the material provisions of a contract to
devise and a contract not to revoke. Specifically, the will
provides that decedent and her husband understand and agree
that the provisions of the will are binding upon each and upon
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the survivor. The consideration supporting the contract is the
agreement of each to devise his or her respective estate
according to the terms of the will. See Concordia College, supra
(holding that exchange of mutual promises to devise is
sufficient valid consideration).

The controversy raised by the parties concerns the extent of
the survivor’s power over the property which is subject to the
terms of the joint will. We must first determine what property is
subject to the terms of the joint will. We will then discuss what
power the survivor has over that property.

Estate property is property which is subject to the terms of
the joint will. The parties are free to designate what property
will be estate property. As long as their agreement is not
contrary to law, the designated property will be subject to the
terms of the will. The fact that joint tenancy property passes to
the survivor by title does not prevent the property from being
designated as subject to the terms of the will. Robison, supra.
See, Moline Nat’l Bk. v. Flemming, 91 1ll. App. 3d 398, 414
N.E.2d 936 (1980); First United Pres. Church v. Christenson,
64111. 2d 491, 356 N.E.2d 532 (1976).

We emphasize that there is a distinction between property
that is subject to the terms of a joint will and property that
passes to the survivor pursuant to the terms of the will. For
example, real property held in joint tenancy cannot be devised;
rather, it passes by operation of law to the surviving tenant.
Therefore the property does not pass to the survivor pursuant
to the terms of the will. As stated above, however, the parties
may designate in their will that their joint property be subject to
the terms of the joint will. Robison, supra; First United Pres.
Church, supra. After a review of our own cases, we recognize
that we have contributed to the confusion between property
which is subject to the terms of a will and property which is
devised pursuant to the will. See, Youngblood v. American
Bible Soc., 227 Neb. 472, 418 N.W.2d 554 (1988); Sheldon v.
Watkins, 188 Neb. 599, 198 N.W.2d 455 (1972). To the extent
that these cases imply that a testator may change the method of
transferring property held in joint tenancy by the language in
his will, the cases are incorrect.

Powell appears to suggest that the real property that
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decedent and her husband held as joint tenants passed to
decedent pursuant to the terms of the will and, further, that her
husband devised to decedent only a life estate interest in such
property. This is incorrect. When decedent’s husband died, he
had no interest in the real property which he could devise
because title automatically vested in the surviving tenant. See,
Sabot v. Fox, 272 N.W.2d 280 (N.D. 1978); Cranston v.
Winters, 238 N.W.2d 647 (N.D. 1976). (Powell’s reliance on
Concordia College v. Salvation Army, 470 N.W.2d 542 (Minn.
App. 1991), for the argument is misplaced. There is nothing in
the Concordia College opinion which suggests that the court
ever considered such anissue.)

Decedent’s husband could have devised an interest in the
Minnesota real property to decedent only if the joint tenants
had severed the joint tenancy before decedent’s husband died.
We find that the joint will did not sever the joint tenancy. See
First United Pres. Church, supra. Minn, Stat. Ann. § 500.19,
subd. 5 (West 1990), sets forth the only methods by which a
joint tenancy in real property may be severed and legally
effective. Section 500.19, subd. 5, provides:

A severance of a joint tenancy interest in real estate by a
joint tenant shall be legally effective only if (1) the
instrument of severance is recorded in the office of the
county recorder or the registrar of titles in the county
where the real estate is situated; or (2) the instrument of
severance is executed by all of the joint tenants; or (3) the
severance is ordered by a court of competent jurisdiction;
or (4) a severance is effected pursuant to bankruptcy of a
joint tenant.

See Wendt v. Hane, 401 N.W.2d 457 (Minn. App. 1987). Real
estate held in joint tenancy cannot be severed unless one of the
conditions of § 500.19, subd. 5, has been satisfied. Wendt,
supra.

Although Minnesota courts have not addressed whether a
will constitutes an “instrument of severance,” the Minnesota
Court of Appeals has considered whether an action to partition
a joint tenancy, coupled with the joint tenant’s counterclaim for
partition, constituted an instrument of severance. In Wendt,
one of the joint tenants died before the court had issued a
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judgment ordering severance of the joint tenancy. Heirs of the
deceased tenant argued that the action severed the joint tenancy
and that they inherited an interest in the property. The court
strictly construed § 500.19, subd. 5, and held that the partition
action did not constitute an instrument of severance. The court
stated that the mutual intent of the joint tenants to sever the
joint tenancy was irrelevant and that the documents filed by
each in the partition action did not satisfy § 500.19, subd. 5.

Minnesota courts are reluctant to find that parties have, by
their actions or general language, severed a joint tenancy within
the meaning of § 500.19, subd. 5. To hold that the general
language of the joint will in the present action constitutes an
instrument of severance would undermine the purpose of the
statute. In the present case, the joint will states that “[w]e give,
devise and bequeath unto the survivor of us all and any real and
personal property owned by us, either jointly or severally.” By
this language the parties recognized their jointly held property,
but did not sever the joint tenancy.

Although the real property did not pass to decedent pursuant
to the terms of the will, the real property was estate property
and thus subject to the terms of the will. Any personal property
owned by them as joint tenants was also estate property and
subject to the terms of the will. According to the joint will,
decedent and her husband agreed to devise to the survivor “all
and any real and personal property owned by us, either jointly
or severally” We find that this language demonstrates their
intent that the estate property include property they each
owned separately and property they owned as joint tenants.
See, Knollev. Hunt, 551 S.W.2d 755, 758 (Tex. Civ. App. 1977)
(the language “devise [to survivor] all property of every kind”
caused jointly held property to be subject to the terms of the
will, but such property did not pass by virtue of the will);
Moline Nat’l Bk. v. Flemming, 91 11l App. 3d 398, 414 N.E.2d
936 (1980) (testators intended that the personal property they
owned jointly be subject to the terms of their joint will); First
United Pres. Church v. Christenson, 64 111. 2d 491, 356 N.E.2d
532 (1976) (testators intended that the real property they owned
jointly be subject to the terms of their joint will).

“We now must determine what power the surviving testator
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has over the estate property.

Although a joint will does not contain any express
restrictions on the survivor’s use and disposition of estate
property, the survivor implicitly agrees that she or he will carry
out the testamentary intent of the joint will. Robison v.
Graham, 799 P.2d 610 (Okla. 1990); Knolle, 551 S.W.2d at 758
(the language “the estate remaining in the hands of such
survivor of us . . . shall vest or pass” indicates that the survivor
reserves a right to do with the property as he or she chooses, but
may not change the disposition plan of the will or make other
testamentary transfers contrary to the will). In other words, the
survivor has a contractual duty not to intentionally or
unreasonably defeat the purpose of the joint will. See, Pruss v.
Pruss, antep. 521, 514 N.W.2d 335 (1994); Knolle, supra.

We emphasize that this contractual duty does not prohibit the
survivor from using her property for the necessities and
comforts of life. The survivor is not prohibited from changing
the form of the property and is not prohibited from making
reasonable gifts of estate property to third parties.
Reasonableness of a gift would depend upon the proportion
that the value of the gift bears to the value of the estate.
Humphries v. Whiteley, 565 So.2d 96 (Ala. 1990); Robison,
supra; Thomas E. Atkinson, Handbook of the Law of Wills
§ 49 (2d ed. 1953); William M. McGovern, Jr., et al., Wills,
Trusts and Estates § 9.5 (1988); 79 Am. Jur. 2d Wills § 339
(1975); 94 C.J.S. Wills § 119 (1956); 97 C.J.S. Wills § 1367
e.(2) (1957); Pruss, supra. See, also, Blackmon v. Estate of
Battcock, 78 N.Y.2d 735, 587 N.E.2d 280, 579 N.Y.S.2d 642
(1991) (stating that an agreement between joint testators which
does not specifically prevent lifetime gifts does not necessarily
prohibit such gifts); Foulds v. First Nat. Bank, 103 N.M. 361,
707 P.2d 1171 (1985) (stating that survivor had defeated the
contractual agreement when she removed 95 percent of the
assets from the joint estate); Tkegami v. ITkegami, 1 Haw. App.
505, 620 P.2d 768 (1980) (explaining that decedent could not
divest himself of the bulk of his estate in derogation of the
contract to devise).

The joint will executed by decedent and her husband states
that upon her death or the death of her husband, “all and any
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real and personal property owned by us, either jointly or
severally, [would be devised for the survivor’s] own use.” The
will further states that upon the death of the survivor, certain
named beneficiaries would receive a percentage of “all of the
rest, residue and remainder of our estate of every kind and
nature . . . whether or not owned by us or hereinafter acquired
by us.” We find that this language gave decedent the power to
dispose of the estate as a survivor may desire, provided that
decedent did not make dispositions which defeated the
testamentary purpose of their joint will.

Based on the foregoing principles, the issue becomes whether
decedent’s use of the proceeds from the sale of the real property
and her use of any other estate property were intended to defeat
the purpose of the joint will or were so unreasonable that the
result was to defeat the purpose of the will.

After examining the record before us, we find it is impossible
to determine whether decedent violated her contractual duties
by defeating the purpose of the will. The record is void of any
evidence regarding decedent’s intent in disposing of the estate
property or of the value of such dispositions in relation to the
value of the entire estate. When this action was tried, however,
the parties could not foresee the principles adopted in our
opinion. We therefore reverse the decision of the district court
and remand the cause for further proceedings.

To summarize, we find that Minnesota law applies to the
issues presented by the parties, that the real property passed to
decedent pursuant to the joint tenancy title, that such property
was estate property and subject to the terms of the will, and that
any other property which decedent acquired by will or joint title
was also estate property and subject to the terms of the joint
will. For the reasons addressed in this opinion, appellants’
motion for new trial should have been granted. We remand the
cause to the district court to allow it to decide whether
decedent’s use or disposition of the estate property defeated the
testamentary intent and purpose of the joint will.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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I.  Administrative Law: Pleadings: Time: Appeal and Error. When the petition
instituting review pursuant to the Administrative Procedure Act is filed in the
district court on or after July 1, 1989, the review by the district court shall be de
novo on the record.

2. Administrative Law: Final Orders: Appeal and Error. A final order rendered by

a district court under the Administrative Procedure Act may be reversed,

vacated, or modified by the Supreme Court or the Court of Appeals for errors

appearing on the record.

When reviewing an order of a district court under the
Administrative Procedure Act for errors appearing on the record, the inquiry is
whether the decision conforms to the law, is supported by competent evidence,
and is neither arbitrary, capricious, nor unreasonable.

Appeal from the District Court for Douglas County:
MiCHAEL McGILL, Judge. Affirmed.

Don Stenberg, Attorney General, and L. Jay Bartel for
appellant.

Michael J. Lehan, of Kelley & Lehan, P.C., for appellees.

Hastings, C.J., BosLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, LANPHIER, and WRIGHT, JJ.

WHITE, J.

Nebraska State Racing Commission (commission) appeals
from an order of the Douglas County District Court reversing
and dismissing the orders of the commission which temporarily
suspended appellee Robert E. Lee’s license as trainer-owner and
appellee Gertrude L. Lee’s license as groom. We affirm the
decision of the district court.

Robert Lee was charged with violating Nebraska State
Racing Commission rule 18.018, unauthorized use of a
hypodermic needle. Gertrude Lee was charged with violating
Nebraska State Racing Commission rule 18.001, engaging in
dishonest or corrupt practices, fraudulent acts, or other
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conduct detrimental to racing. These charges stemmed from an
incident which occurred on July 18, 1991, at Ak-Sar-Ben racing
complex.

On July 18, 1991, State Trooper John White was summoned
to Ak-Sar-Ben racing complex by a commission investigator to
assist in an investigation. White was directed to stall 1, which
housed the Lees’ horse, Tree Date. From another stall, White
observed the activities in stall 1. During this surveillance, White
saw Gertrude Lee hold Tree Date’s head while Robert Lee
appeared to administer an injection into Tree Date’s neck.
White observed Robert Lee with a syringe, but never saw a
hypodermic needle. Because of the positioning of Robert Lee,
White was unable to observe exactly what Robert Lee did to
Tree Date with the syringe.

White then observed the Lees enter a tack room and close the
door. After a few minutes, they emerged from the room and
White approached them. After White identified himself and
stated his purpose for being there, Robert Lee produced an oral
syringe which he stated was the one White saw him use to
administer cough medicine to Tree Date.

Shortly thereafter, commission investigators, who were
called to the barn by White, conducted an extensive search for
the hypodermic needle that Robert Lee had allegedly used. The
search included the barn, all four tack rooms, Tree Date’s stall,
the area surrounding the barn, all of the nearby trash bins, and
the Lees’ car. No physical search of the Lees was conducted.
The investigators, however, could not find a hypodermic
needle. A state veterinarian was called to examine Tree Date,
and he took a blood sample approximately 30 minutes after
White observed the alleged injection.

Subsequently, the commission held a hearing to determine
whether the Lees violated the rules. Several veterinarians and
chemists testified at the commission hearing regarding the
probability that the blood samples taken from Tree Date could
establish whether the medicine administered to Tree Date was
given orally or intravenously. These witnesses agreed that the
blood sample contained the drug phenylbutazone; however,
they disagreed on whether the blood samples could establish
how the drug had been administered. The presence of
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phenylbutazone in Tree Date’s blood does not constitute a
violation of the commission’s rules or the laws of this state.

The commission issued two orders dated October 9, 1991. In
one order, the commission found that Robert Lee violated rule
18.018. Rule 18.018 provides in relevant part:

The use of hypodermic needles is hereby forbidden, except
when used by a veterinarian licensed by the State of
Nebraska or the written permission of either the Stewards
or the Racing Commission. Possession of such equipment
or any accessories thereto is forbidden unless permission
has been secured from the Stewards or the authorized
representative of the Commission, in writing.
294 Neb. Admin. Code, ch. 18, § 018 (1984). The commission
ordered that Robert Lee’s license as an owner-trainer be
suspended from August 22 through October 3, 1991, and that
his license be restored in good standing after the suspension
period. In the other order, the commission found that Gertrude
Lee had violated rule 18.001. Rule 18.001 provides in relevant
part:
All persons guilty of any dishonest or corrupt practices,
fraudulent, or other conduct detrimental to racing,
including bookmaking or touting, committed while within
or without any racing enclosures, either a licensee or not,
shall be ruled off all racing enclosures under the
jurisdiction of the Commission and it shall be the duty of
Stewards and those authorized by them to exclude from all
places under their jurisdiction persons who commit such
offenses or are so ruled off.
294 Neb. Admin. Code, ch. 18, § 001 (1984). The commission
ordered that Gertrude’s Lee’s license as a groom be suspended
from August 22 through October 3, 1991, and that her license
berestored in good standing after the suspension period.

The Lees filed petitions for review in district court,
challenging the orders of the commission pursuant to Neb. Rev.
Stat. § 84-917 (Cum. Supp. 1992). After conducting a de novo
review of the record in accordance with § 84-917(5)(a), the
district court reversed the commission’s order and dismissed the
charges. The court, in its journal entry, stated that “the Court
finds that the investigating officer never saw a hypodermic
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needle and that none was recovered.” The commission timely
filed a notice of appeal.

The commission contends that the district court erred in
reversing the commission’s suspension orders because the
reversals were based on the findings by the district court that the
Lees were not seen using a needle and because no needle was
ever recovered.

When the petition instituting review pursuant to the
Administrative Procedure Act is filed in the district court on or
after July 1, 1989, the review by the district court shall be de
novo on the record. § 84-917(5)(a); Bell Fed. Credit Union v.
Christianson, 244 Neb. 267, 505 N.W.2d 710 (1993); Davis v.
Wright, 243 Neb. 931, 503 N.W.2d 814 (1993). The final order
rendered by the district court may be reversed, vacated, or
modified by the Supreme Court or the Court of Appeals for
errors appearing on the record. Neb. Rev. Stat. § 84-918(3)
(Cum. Supp. 1992); Christianson, supra; Davis, supra. When
reviewing an order for errors appearing on the record, the
inquiry is whether the decision conforms to the law, is
supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable. Davis, supra; Stratbucker
Children’s Trust v. Zoning Bd. of Appeals, 243 Neb. 68, 497
N.W.2d 671 (1993).

The commission contends that the decision of the district
court is “plainly erroneous.” Brief for appellant at 11. The
commission argues that the district court reversed the
commission’s orders for the wrong reason. Specifically, the
commission states that the only reason supporting the district
court’s decision was the lack of direct evidence—no one
observed Robert Lee use a needle and no needle was recovered.
The commission then contends that there is overwhelming
circumstantial evidence in the record such that the only
conclusion the court should have reached is that the Lees
violated rules 18.018 and 18.001.

The statement of the district court in its journal entry is itself
irrelevant to whether the court committed error appearing in
the record. In our review of the district court’s decision, we shall
not overanalyze the purported reasons supporting that
decision. The proper scope of our review is whether the decision
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the district court is supported by the law and the record.
After a review of the record, we find that the decision of the

district court is consistent with applicable law, supported by the
record, and neither arbitrary, capricious, nor unreasonable. We
therefore affirm the decision of the district court.

AFFIRMED.

ALAN J. MACKIEWICZ, TRUSTEE, ET AL., APPELLANTS, V. J.J. &

[

ASSOCIATES, A NEBRASKA GENERAL PARTNERSHIP, ETAL.,
APPELLEES.
514N.W.2d 613

Filed April 8,1994. No. 8-92-583.

Actions: Foreclosure: Equity. A foreclosure action is grounded in equity.
Actions: Liens: Equity. An action to determine the priority of liens is grounded
in equity.
Equity: Appeal and Error. In an appeal of an equity action, an appellate court
tries the factual questions de novo on the record and reaches a conclusion
independent of the findings of the trial court, provided, where credible evidence
is in conflict on a material issue of fact, the appellate court considers and may
give weight to the fact that the trial judge heard and observed the witnesses and
accepted one version of the facts rather than another.
Appeal and Error. Regarding a question of law, an appellate court has an
obligation to reach a correct conclusion independent of that reached by the court
below.
Mortgages: Liens: Title. In a mortgage, the mortgagor subjects his or her
property toa lien as security for a debt, but retains title and right to possession of
the property.
Mortgages. A mortgage is a mere pledge or collateral security for the payment of
money.
Contracts: Real Estate: Sales: Title. As in a mortgage, one selling under an
installment land contract agrees to accept payments from the buyer, generally by
a series of installments over time, until the purchase price as established by the
contract has been paid. When the contract price has been paid, the seller must
deliver adeed of title to the buyer.
: Under an installment land contract, the seller
retains the legal title as security for the deferred installments of the purchase
price, and the buyer acqulres equitable ownership of the property.
The net result of an installment land contract is
that the seller holds the legal title in trust for the buyer.
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Contracts: Real Estate: Sales. Under an installment land contract, the buyer in
possession is, for all practical purposes, the owner of the property, with all the
rights of an owner, subject only to the terms of the contract.

Conveyances: Property: Intent: Equity. In construing instruments conveying
property, equity concerns itself with the substance and not the form of the
transaction, and the particular form or words of a conveyance are unimportant
if the intention of the parties can be ascertained.

Equity: Courts. A court of equity will look to the substance of the transaction,
rather than give heed to the mere form it may assume.

Contracts: Mortgages: Intent. If an instrument executed by parties is intended
by them as security for a debt, whatever may be its form or name, it is in equity a
mortgage.

Contracts: Real Estate: Sales: Title. Where the owner of real estate enters into a
contract of sale, retaining legal title until purchase money is paid, the ownership
of the realty passes to and vests in the purchaser, and the interest or estate
acquired by the buyer is land, and the rights conferred by the contract upon and
vested in the seller are personal property.

Contracts: Real Estate: Sales: Escrow: Deeds: Title. Where a land contract has
an escrow provision stating that the deed will be held in escrow until payment of
the purchase price, the grantor of an instrument held in escrow loses control over
it so long as the grantee does not default, even though the grantor retains bare
legal title in the land as security for payment of the purchase price.

Mortgages: Liens: Intent. Where the holder of a senior mortgage discharges it of
record and contemporaneously takes a new mortgage, the holder will not, in the
absence of paramount equities, be held to have subordinated his or her security
to an intervening lien unless the circumstances of the transaction indicate this to
have been the holder’s intention, or such intention upon the holder’s part is
shown by extrinsic evidence.

Mortgages: Title: Presumptions: Intent. Ordinarily, it is presumed that where it
was essential to one’s security against an intervening title, one must have
intended to keep alive the mortgage title; this presumption applies although one,
through ignorance of such intervening title, may have actually discharged the
mortgage and canceled the notes and intended to extinguish them.

Contracts: Real Estate: Sales: Title: Liens: Mortgages. Because a seller in a land
contract retains the title as security for the unpaid purchase money and has an
equitable lien on the land to the extent of the debt, a seller has, for all intents and
purposes, a purchase-money mortgage.

Trial. Where facts are conceded, undisputed, or are such that reasonable minds
can draw but one conclusion therefrom, it is the duty of the court to decide the
question as a matter of law.

Accord and Satisfaction: Words and Phrases. An accord and satisfaction is a
discharge of an existing indebtedness by the rendering of some performance
different from that which was claimed as due and the acceptance of such
substituted performance by the claimant in full satisfaction of the claim.

Accord and Satisfaction. To constitute an accord and satisfaction, there must be
(1) a bona fide dispute between the parties, (2) substitute performance tendered
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in full satisfaction of the claim, and (3) acceptance of the tendered performance.
22. Liability: Debtors and Creditors: Contracts. Two conditions must be met in
order for an agreement to constitute a novation: (1) The agreement must
completely extinguish the existing liability, and (2) a new liability must be
substituted in its place.
Appeal from the District Court for Sarpy County: RONALD
E. REAGAN, Judge. Affirmed as modified.

Alan J. Mackiewicz, of Lich, Herold & Mackiewicz, for
appellants.

G. Michael Wiseman, of Wiseman Law Office, for appellees
Wiseman and Resolution Trust Corporation.

Hastings, C.J., BosLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, LANPHIER, and WRIGHT, JJ.

CAPORALE, J.
1. STATEMENT OF CASE

In this foreclosure action, the plaintiff-appellant trustee,
Alan J. Mackiewicz, and the plaintiffs-appellants vendors and
trustees-beneficiaries, George D. Goos and George W.
Venteicher, seek to enforce the terms of the deeds of trust
executed by the defendant-appellee’ purchaser, J.J. &
Associates, a partnership. The district court determined that
the lien of the defendant-appellee Resolution Trust
Corporation (RTC), for which the defendant-appellee G.
Michael Wiseman serves as successor trustee, was superior to
those of Goos-Venteicher and ordered foreclosure in
accordance with that determination. Goos-Venteicher then
undertook this appeal, persuading us, pursuant to the
provisions of Neb. Rev. Stat. § 24-1106(2) (Cum. Supp. 1992)
and Neb. Ct. R. of Prac. 2B (rev. 1992), to bypass the Nebraska
Court of Appeals. The appellants’ assignments of error
combine to claim, in summary, that the district court
mistakenly determined (1) that they were not entitled to liens
with priority over RTC’s lien and (2) that even if they were
entitled to priority, there had been an accord and satisfaction
between them and J.J. & Associates. RTC argues that even if
there had been no accord and satisfaction, there was a novation
precluding Goos-Venteicher from asserting prior liens. We
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affirm as modified.

II. SCOPE OF REVIEW

A foreclosure action is grounded in equity, Metropolitan Life
Ins. Co. v. Kissinger Farms, 244 Neb. 620, 508 N.W.2d 568
(1993), asis an action to determine the priority of liens, Reilly v.
First Nat. Bank & Trust Co., 220 Neb. 443, 370 N.W.2d 163
(1985).

In an appeal of an equity action, an appellate court tries the
factual questions de novo on the record and reaches a
conclusion independent of the findings of the trial court,
provided, where credible evidence is in conflict on a material
issue of fact, the appellate court considers and may give weight
to the fact that the trial judge heard and observed the witnesses
and accepted one version of the facts rather than another. How
v. Mars, ante p. 420, 513 N.W.2d 511 (1994); Fritsch v.
Hilton Land & Cattle Co., ante p. 469, 513 N.W.2d 534 (1994);
Lange Indus. v. Hallam Grain Co., 244 Neb. 465, 507 N.W.2d
465 (1993).

However, regarding a question of law, an appellate court has
an obligation to reach a correct conclusion independent of that
reached by the court below. Powell v. American Charter Fed.
Sav. & Loan Assn., ante p. 551, 514 N.W.2d 326 (1994); Jasa v.
Douglas County, 244 Neb. 944, 510 N.W.2d 281 (1994).

II1. FACTS

On December 21, 1987, Goos-Venteicher sold two lotsto J.J.
& Associates under separate installment land contracts which
were recorded on December 30, 1987. According to the terms of
the contracts, J.J. & Associates paid $10,000 down on each lot,
and the balances of $33,000 and $34,500 were to be paid in three
subsequent installments, the first installment becoming due on
December 21, 1988. Contemporaneously with the execution of
the land contracts, Goos-Venteicher executed warranty deeds to
J.J. & Associates for each lot, and J.J. & Associates executed
quitclaim deeds for the lots to Goos-Venteicher. All four deeds
were placed in escrow; under the terms of the land contracts,
the warranty deeds were to be delivered to J.J. & Associates
upon payment in full of the purchase price; the quitclaim deeds
were to be recorded upon written notification to the escrow



572 245 NEBRASKA REPORTS

agent that J.J. & Associates had defaulted.

Unknown to Goos-Venteicher, J.J. & Associates executed,
on May 10, 1988, a promissory note to Occidental Nebraska
Federal Savings Bank in the amount of $500,000, together with
a deed of trust covering four lots, the two Goos-Venteicher lots
and two Occidental lots. This Occidental deed of trust was
recorded on June 9, 1988. J.J. & Associates used the Occidental
loan to refinance the purchase price and improvements on the
two Occidental lots and to provide an influx of operating cash
to a corporation owned by it. RTC, as the receiver for
Occidental, is the assignee of Occidental’s beneficial interest
under the Occidental deed of trust.

When J.J. & Associates failed to make the December 21,
1988, payment due Goos-Venteicher, the latter executed an
amendment and modification to each of the land contracts,
under which the December 21 payment was changed to an
interest-only payment and the principal part of the payment
was deferred to August 1, 1989; the second and third
installments remained the same. However, J.J. & Associates
also failed to make the payments due August 1.
Goos-Venteicher then executed warranty deeds dated
September 15, 1989, for each of the lots they had sold. Each
deed recites that it “is given in satisfaction of a Land Contract
dated December 21, 1987.” On October 18, 1989, J.J. &
Associates delivered to Goos-Venteicher promissory notes,
deeds of trust, and acknowledgments of deeds of trust for each
of the two lots. The warranty deeds, Goos-Venteicher deeds of
trust, and acknowledgments of those deeds were recorded on
October 24, 1989. The principal amounts due under the
promissory notes are the same as the principal amounts due
under the land contracts as amended and modified. Under the
terms of the notes, J.J. & Associates was required to pay
monthly all accrued interest on the unpaid balance and, in
addition, pay $1,000 on each March 15 and September 15 until
the principal and interest were paid in full.

This action resulted as the consequence of J.J. & Associates’
failure to make the payments due on September 15, 1990. J.J. &
Associates is also in default on the Occidental transaction.
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IV. ANALYSIS OF SUMMARIZED ASSIGNMENTS
OF ERROR
With that factual background in mind, we turn our attention
to the summarized assignments of error.

, 1. SUPERIORITY OF LIENS

In maintaining in the first assignment of error that the
district court erred in finding they did not have first liens on
each lot they had sold, the appellants urge that (a) there is no
essential difference between a lien created under a land contract
and one created by a mortgage, and (b) the documents executed
after J.J. & Associates’ initial default did not operate so as to
permit an intervening lien to take priority.

(a) Nature of Land Contract

In a mortgage, the mortgagor subjects his or her property to
a lien as security for a debt, but retains title and right to
possession of the property. See, Dupuy v. Western State Bank,
221 Neb. 230, 375 N.W.2d 909 (1985); Morrill v. Skinner, 57
Neb. 164, 77 N.W. 375 (1898); Davidson v. Cox, 11 Neb. 250, 9
N.W. 95 (1881). A mortgage is a mere pledge or collateral
security for the payment of money. Fiske v. Mayhew, 90 Neb.
196, 133 N.W. 195 (1911).

As in a mortgage, one selling under an installment land
contract agrees to accept payments from the buyer, generally by
a series of installments over time, until the purchase price as
established by the contract has been paid. When the contract
price has been paid, the seller must deliver a deed of title to the
buyer. Matter of Estate of Ventling, 771 P.2d 388 (Wyo. 1989).
Under such an arrangement, the seller retains the legal title as
security for the deferred installments of the purchase price, and
the buyer acquires equitable ownership of the property. DeBoer
v. Oakbrook Home Assn., 218 Neb. 813, 359 N.W.2d 768
(1984). See, Beren Corp. v. Spader, 198 Neb. 677, 255 N.W.2d
247 (1977); Buford v. Dahlke, 158 Neb. 39, 62 N.W.2d 252
(1954). The net result is that the seller holds the legal title in trust
for the buyer. Matter of Estate of Ventling, supra; Bank of
Santa Fe v. Garcia, 102 N.M. 588, 698 P.2d 458 (N.M. App.
1985), cert. denied sub nom., Espinoza v. Bank of Santa Fe,
102 N.M. 613, 698 P.2d 886. The-buyer in possession, on the
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































