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BENNY ROWE, APPELLANT, V. JOHN R. ALLELY, APPELLEE.
507 N.W.2d 293

Filed November 5, 1993. No.S-91-767.

1. Summary Judgment. Summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the record disclose that
there is no genuine issue of material fact and that the moving party is entitled to
judgment as a matter of law.

2. Summary Judgment: Appeal and Error. On appellate review of a summary
judgment, the court views the evidence in a light most favorable to the party
against whom judgment was granted and gives such party the benefit of all
reasonable inferences deducible from the evidence.

3. Contracts: Parol Evidence. When the parties have executed a completely
integrated written document purporting to express the terms of their agreement,
the parol evidence rule renders ineffective any evidence of a prior or
contemporaneous ora! agreement which adds to, alters, varies, or contradicts
the terms of the written document.

4. Contracts: Evidence. Where negotiations between the parties result in an
agreement which is reduced to writing, the written agreement is the only
competent evidence of the contract in the absence of fraud, mistake, or
ambiguity.

S. Contracts: Parol Evidence. The parol evidence rule does not affect a prior
agreement separate and distinct from the agreement which was reduced to
writing.

Appeal from the District Court for Dodge County: MARrk J.

FunrMmaN, Judge. Reversed and remanded for further
proceedings.

William G. Line, of Kerrigan & Line, for appellant.

Frederick D. Stehlik and Thomas W. McPherson, of
Schmid, Mooney & Frederick, P.C., for appellee.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

WHITE, J.

Benny Rowe is appealing an order of the Dodge County
District Court granting summary judgment in favor of
appellee, John R. Allely, in an action for breach of an oral
agreement. We reverse the district court’s order and remand the
cause for further proceedings.

In July 1987, Allely contacted Rowe regarding the
management of an automobile dealership. Allely intended to
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open a dealership and wanted Rowe both to serve as general
manager and to eventually purchase an interest in the business.

On July 9, Allely handwrote a “Memorandum of
Understanding,” which included the statement: “PDealership on
Day #1 will be in the black” with “a ‘reasonable’ cushion.” On
September 11, the parties executed an “Employment Contract”
and a “Stock Purchase Agreement.” The employment contract
addressed Rowe’s proposed role in the business, salary, and
benefits. That contract also included a provision which stated
that the contract represented the “full and complete
understanding and agreements of the parties and supersedes all
prior understandings and agreements.” The stock agreement
provided that Rowe would purchase stock in Allely’s
corporation out of the profits generated by the dealership. The
parties also signed a “Dealer Sales and Service Agreement”
with General Motors Corporation. That agreement states that
the dealer will maintain $215,000in net working capital.

In December 1987, the dealership commenced business.
However, Allely never contributed the working capital. As a
result, Rowe contends, the dealership could not continue.
Rowe resigned, and the parties signed a termination agreement
in February 1988. Although the termination agreement
includes a mutual release of obligations between the parties, the
effect of the agreement was not the basis for the trial court’s
summary judgment and is not before this court on appeal.

Rowe filed an action against Allely for the damages arising
from Allely’s failure to finance the dealership. Rowe contends
that he left his other job because Allely promised to provide
adequate financing. Rowe also contends that he has been
unable to find suitable employment since the failure of the
dealership.

Allely filed a motion for summary judgment, and a hearing
was held on July 1 and 8, 1991. On July 17, the district court
issued its order. The court stated that Rowe was attempting to
enforce an oral agreement evidenced by the “Memorandum of
Understanding.” However, the court held that the parol
evidence rule prohibited consideration of this alleged oral
agreement. The court reasoned that evidence of prior oral
agreements was not admissible to add to, contradict, or vary the
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terms of a written contract when the negotiations between the
parties have been reduced to writing, unless there is evidence of
fraud, mistake, or ambiguity. The court stated that Rowe had
not properly alleged fraud, mistake, or ambiguity. Finding no
genuine issue as to any material fact, the court ruled that Allely
was entitled to judgment as a matter of law.

Summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue of material fact
and that the moving party is entitled to judgment as a matter of
law. Design Data Corp. v. Maryland Cas. Co., 243 Neb. 945,
503 N.W.2d 552 (1993); Abboud v. Michals, 241 Neb. 747, 491
N.W.2d 34 (1992); Murphy v. Spelts-Schultz Lumber Co., 240
Neb. 275, 481 N.W.2d 422 (1992). On appellate review of a
summary judgment, the court views the evidence in a light most
favorable to the party against whom judgment was granted and
gives such party the benefit of all reasonable inferences
deducible from the evidence. Design Data Corp., supra.

Upon our review of the record and in light of the above
standard, we believe that there is a factual issue as to Rowe’s
breach of contract claim and that the parol evidence rule does
not apply to exclude evidence of the alleged oral agreement.

When the parties have executed a completely integrated
written document purporting to express the terms of their
agreement, the parol evidence rule renders ineffective any
evidence of a prior or contemporaneous oral agreement which
adds to, alters, varies, or contradicts the terms of the written
document. Five Points Bank v. White, 231 Neb. 568, 437
N.W.2d 460 (1989); Traudt v. Nebraska P P. Dist., 197 Neb.
765, 251 N.W.2d 148 (1977); Perry v. Gross, 155 Neb. 662, 53
N.W.2d 73 (1952); Arman v. Structiform Engineering Co., 147
Neb. 658, 24 N.W.2d 723 (1946). Where negotiations between
the parties result in an agreement which is reduced to writing,
the written agreement is the only competent evidence of the
contract in the absence of fraud, mistake, or ambiguity.
Silverman v. Arbor Street Partnership, 213 Neb. 628, 330
N.W.2d 904 (1983); Frank McGill, Inc. v. Nucor Corp., 195
Neb. 448, 238 N.W.2d 894 (1976). However, the parol evidence
rule does not affect a prior agreement separate and distinct
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from the agreement which was reduced to writing. Traudt,
supra; Arman, supra; Restatement of Contracts § 240 (1932).
According to the Restatement, supra at 335:
(1) An oral agreement is not superseded or invalidated
by a subsequent or contemporaneous integration, nor a
written agreement by a subsequent integration relating to
the same subject-matter, if the agreement is not
inconsistent with the integrated contract, and
(a) is made for separate consideration, or
(b)is such an agreement as might naturally be made as a
separate agreement by parties situated as were the parties
to the written contract.

In this court’s opinions, we have often intertwined the
Restatement rule with our integration analysis. Nevertheless,
we recognize that the parol evidence rule does not apply to a
separate and distinct agreement supported by separate
consideration. See, 3 Arthur L. Corbin, Corbin on Contracts
§§ 584 and 594 (1960); E. Allan Farnsworth, Contracts § 7.3
(1982). The Restatement (Second) adopts the factorsin § 240 of
the first Restatement to determine whether a writing is
completely integrated, but the Restatement (Second) also
- acknowledges that separate agreements are not affected by the
parol evidence rule. See, Restatement (Second) of Contracts
§ 213(2), comment c., and § 216(2), comment c. (1981); John
E. Murray, Jr., Murray on Contracts § 107 (1974) (discussing
the Restatement (Second)).

In Traudt v. Nebraska P. P Dist., 197 Neb. 765, 251 N.W.2d
148 (1977), the plaintiffs, landowners, conveyed an easement
across their land to the Nebraska Public Power District. The
conveyance stated that the landowners conveyed the easement
in exchange for a total payment of $1,000 and an allowance for
damages that might arise from future use of the easement. The
landowners also claimed that the power district promised to pay
them additional money for the easement if the power district
eventually paid a higher price to other landowners for similar
easements. /d.

On an appeal from a demurrer, the court stated that if the
subsequent written conveyance embodied the completely
integrated agreement between the plaintiffs and the power
district, then evidence of the prior oral agreement was not
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admissible. The court then outlined three tests that may be
applied to determine whether a writing is completely integrated:
first, whether the writing is complete on its face; second,
whéther the proffered evidence varies or contradicts the
writing; and third, whether the parties intended the writing to
cover a certain subject of their negotiations. Additionally, the
court applied the Restatement rule. Id. See, also, Cleasby v.
Leo A. Daly Co., 221 Neb. 254, 376 N.W.2d 312 (1985)
(restating the three tests).

The court stated that under any of the three tests, the written
conveyance constituted a complete integration of the parties’
agreement. Finally, the court applied the Restatement rule and
found that the power district’s alleged agreement to give the
plaintiffs more money was not made for separate
consideration; rather, it rested on the same easement that was
conveyed in the writing. Furthermore, the court stated that an
agreement to pay an unspecified additional amount of money
at some time in the future is not an agreement that similarly
situated parties would have kept separate from the written
conveyance. Traudt, supra.

On the contrary, in Arman v. Structiform Engineering Co.,
147 Neb. 658, 24 N.W.2d 723 (1946), the court found that an
alleged prior agreement was supported by separate
consideration and was such an agreement that similarly situated
parties would have kept separate from the writing. The
plaintiff, Arman, had signed an employment contract which
stated that Structiform would pay Arman $25 per each housing
unit for which he performed general manager services. /d.

Arman brought suit against Structiform for wages he earned
under the written contract and under an additional oral
agreement. According to Arman, Structiform orally agreed to
pay Arman $25 per housing unit for which he performed
expediter services. Structiform contended, in part, that because
the alleged expediter services were within the scope of the
general manager duties, there was no separate consideration for
the alleged oral agreement to pay an additional $25 per housing
unit. Id.

After outlining the general rules regarding parol evidence
and integrated writings, as well as the Restatement rule, this
court held that the trial court’s admission of evidence tending to
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prove the prior oral agreement was proper because the prior
oral agreement did not vary or contradict the terms of the
subsequent writing, was supported by separate consideration,
and was an agreement that similarly situated parties would
naturally keep separate from the writing. The court found that
the duties of general manager did not include those required of
Arman as an expediter. Thus, the agreement to pay Arman $25
per unit for expediter services was supported by consideration
separate from that supporting the written contract which
covered Arman’s general manager duties. Arman, supra.

In the instant case, the alleged oral agreement addresses a
different subject matter than that addressed in either of the two
writings, it is not inconsistent with the writings, and it is
supported by its own consideration. The alleged oral agreement
consists of Rowe’s promise to leave his other job and enter into
a business relationship with Allely and of Allely’s promise to
provide adequate financial support for that business. The
employment contract addresses the duties that Rowe agreed to
perform as general manager of the business in exchange for a
salary and benefits. The stock agreement addresses Rowe’s
promise to purchase a certain amount of stock at a certain
price from Allely. The consideration contained in the
writings—specific duties for a salary and a certain amount of
stock for a certain price—is separate from that supporting the
alleged oral agreement—Rowe’s promise to leave his job and
start a business with Allely for Allely’s promise to provide the
necessary financial support to the business.

Assuming that the employment contract and the stock
agreement are completely integrated, they represent only those
agreements contained in each of the respective writings. The
alleged oral agreement is a separate agreement, and thus, the
parol evidence rule does not apply to exclude evidence of that
alleged oral agreement.

Because there exists a genuine issue of fact whether the oral
agreement was made, summary judgment was improper. We
reverse, and remand for further proceedings.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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INREESTATEOF EARL G. TREW, DECEASED.
Rick L. CHANEY, PERSONAL REPRESENTATIVE OF THE ESTATE OF
EARL G. TREW, DECEASED, AND SANDY K. JOHNSON, APPELLEES
AND CROSS-APPELLANTS, V. EVELYN CATLETTETAL., APPELLANTS
AND CROSS-APPELLEES.
507 N.W.2d 478

Filed November 5, 1993. No. S-91-803.

1. Decedents’ Estates: Appeal and Error. An appellate court reviews probate cases
for error appearing on the record made in the county court.

2. Rules of the Supreme Court: Parties: Physicians and Surgeons: Good Cause.
When the mental or physical condition (including the blood group) of a party is
in controversy, the court in which the action is pending may order the party to
submit to a physical or mental examination by a physician. The order may be
made only on motion for good cause shown.

3. Decedents’ Estates: Paternity: Divorce. In probate proceedings, there is no
rational basis for making a distinction between a determination of paternityina
filiation proceeding and a determination of paternity in a divorce or dissolution
proceeding.

4. Decedents’ Estates: Paternity: Final Orders: Courts. When the paternity of a
person has been established by final order in a lawsuit in which the father has
participated as a party during his lifetime, that person’s paternity cannot be
relitigated in connection with the distribution of the father’s estate. To hold
otherwise would permit an inferior court to invalidate prior final determinations
of paternity by courts of general jurisdiction. It would also raise havoc with the
efficient and orderly settlement of estates and the dependability of titles to
property passing under the intestacy laws of this state.

5. Judgments: Appeal and Error. When the record demonstrates that the decision
of the trial court is correct, although such correctness is based on different
grounds from those assigned by the trial court, an appellate court will affirm.

6. Decedents’ Estates. The entire intestate estate, if there is no surviving spouse,
passes to the issue of the decedent; if they are all of the same degree of kinship to
the decedent, they take equally.

7. Courts: Appeal and Error. Where a cause has been appealed to a higher
appellate court from a district court exercising appellate jurisdiction, only issues
properly presented to and passed upon by the district court may be raised on
appeal to the higher court. In the absence of plain error, where an issue is raised
for the first time in the higher appellate court, it will be disregarded inasmuch as
.the district court cannot commit error in resolving an issue never presented and
submitted for disposition.

Appeal from the District Court for Custer County, RONALD
D. OLBERDING, Judge, on appeal thereto from the County
Court for Custer County, KEITH J. KovanDA, Judge. Judgment
of District Court affirmed.
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Daniel R. Stogsdill and Gregory S. Heier, of Cline, Williams,
Wright, Johnson & Oldfather, for appellants.

Craig D. Johnson, of Carpenter & Johnson, P.C., for
appellees.

BosLAUGH, WHITE, CAPORALE, SHANAHAN, FAHRNBRUCH,
and LANPHIER, JJ.

FAHRNBRUCH, J. _

The dispositive issue in this appeal is whether the nine
siblings of the decedent, Earl G. Trew, may challenge Trew’s
paternity of two children born during his marriage to the
children’s mother when Trew did not contest his paternity of the
children during divorce proceedings instituted by the children’s
mother.

The district court affirmed the county court’s order (1)
overruling the siblings’ motion for blood testing of the children
‘born during Trew’s marriage to the children’s mother and (2)
determining that those children are the lawful heirs of Trew’s
intestate estate.

We affirm the order of the district court.

FACTS

Ear! Trew married Donna D. Curlile on October 4, 1948.
Two children were subsequently born during the marriage.
Rickie Lee Trew, now known as Rick L. Chaney, was born on
October 24, 1956, and Sandra Kay Trew, now known as Sandy
K. Johnson, was born on March 14, 1959.

On February 4, 1960, Donna Trew filed a “Complaint in
Divorce” against Earl Trew in the district court for the city and
county of Denver, Colorado. She alleged in her complaint that
“two children [had] been born as issue of [the] marriage,”
namely Rickie and Sandra Trew. Donna, inter alia, prayed for
“custody of the children of the parties [and] support for said
children.” Donna also filed a motion for temporary support
money “for the minor children of the plaintiff and defendant.”
On June, after hearing testimony by the parties, both of whom
were represented by counsel, the Colorado court ordered Earl
to pay $25 per week “for support for the minor children of the
parties and alimony.” (Emphasis supplied.) Earl was also
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granted reasonable rights of visitation “with the children of the
parties.” (Emphasis supplied.)

On July 11, the Colorado court entered a decree of divorce
giving Donna the care, custody, and control of the minor
children, Rickie and Sandra, and granting Earl reasonable
rights of visitation with the minor children. A further hearing
on the division of property, permanent alimony, support
money, custody, costs, and attorney fees was set for a date in
September.

On September 15, Earl and Donna, being present with their
respective attorneys, entered into an oral stipulation in the
Colorado court. Pursuant to that oral stipulation and a written
stipulation, an order was entered on September 29 granting
Donna custody of Rickie and Sandra, and granting Earl
“reasonable rights of visitation with the minor children.”
Throughout the order, the two children were referred to as “the
minor children of the parties.” Also pursuant to stipulation of
the parties, Earl was ordered to pay $100 per month “for the
support and maintenance of the minor children of the parties.”
The order further declared that Earl was $125 in arrears “for
support payments for the minor children of the parties.”

Following her divorce from Earl, Donna married Bob
Chaney, who helped raise Rickie and Sandra, and who referred
to them as his son and daughter. Both children called Bob
Chaney “dad.” Both testified that they always used the name
“Chaney” rather than the name “Trew.” On September 6, 1974,
both children had their last name legally changed to Chaney.
Neither child was ever adopted by Bob Chaney.

Earl married a woman named “Bonnie” after his divorce
from Donna. It is uncontroverted that there were no children
born of this marriage.

On October 4, 1974, Earl executed a last will and testament
which included the following language: “SECOND: I hereby
give to my two children, viz: Ricky [sic] Trew, Denver,
Colorado and Sandy Trew, Denver, Colorado each the sum of
Five Hundred and no/.100—($500.00)—Dollars.” (Emphasis
supplied.) Earl’s will left the remainder of his property to his
wife, Bonnie J. Trew. There was no alternative devise of the
residuary estate.
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Bonnie died on February 14, 1990. On June 27, Earl died
without having executed a new will. Among his survivors were
nine siblings. On July 3, the siblings filed in the Custer County
Court an “Application for Informal Probate of Will and
Informal Appointment of Co-Personal Representatives.” The
application stated that Earl had no children “other than Ricky
[sic] Trew and Sandy Trew” and that Bonnie had no children.
(Emphasis supplied.) The application failed to note that Earl’s
children, as devisees, under Neb. Rev. Stat. § 30-2412 (Reissue
1989) had priority to be appointed personal representative.
Evelyn Catlett, a sibling of the decedent, and one Rena Downey
were appointed copersonal representatives of the decedent’s
estate in unsupervised administration on July 3. The record
does not disclose the relationship, if any, of Downey to the
decedent.

Neither Rick Chaney nor Sandy Johnson was aware of Earl
Trew’s death until after he had been buried. On August 13,
1990, Chaney filed a “Petition for Supervised Administration,
Adjudication of Partial Intestacy, Determination of Heirship
and Appointment of Personal Representative” in the county
court for Custer County. Chaney sought to have himself named
personal representative of the decedent’s estate and asserted his
priority pursuant § 30-2412(a)(3).

The siblings filed a motion for discovery pursuant to Neb.
Ct. R. of Discovery 35 (rev. 1992) and Neb. Rev. Stat.
§ 43-1414 (Reissue 1988), requesting an order that Chaney and
Johnson submit to a physical examination “for the purpose of
obtaining a blood sample from each of the individuals in order
to allow genetic testing.” The siblings alleged that such testing
was necessary to conclusively determine the paternity or
nonpaternity of the decedent as to Chaney and Johnson. In its
order on appeal, the district court noted that Trew’s siblings,
“some 30 + years after the birth of the children . . . dug him up
to obtain tissue samples for paternity testing. . . .”

On September 28, 1990, the county court conducted a
hearing on Chaney’s petition for appointment of personal
representative and on the siblings’ motion for discovery. At that
time, the parties stipulated that witnesses for the copersonal
representatives would testify that Donna Trew was engaging in
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sexual relations with persons other than Earl Trew, namely with
Bob Chaney, during the times that Rick Chaney and Sandy
Johnson were conceived.

On October 1, the county court entered an order removing
the prior-appointed copersonal representatives and appointing
Chaney as personal representative under supervised
administration.

On November 7, the siblings filed an “Application for
Adjudication of Partial Intestacy and Determination of
Heirship.” The siblings alleged that Chaney and Johnson were
not biological or adopted children or heirs of the decedent and
that the siblings were the lawful heirs.

On January 28, 1991, the county court filed an order denying
the siblings’ motion for genetic testing of Chaney and Johnson.
The county court invoked the doctrine of collateral estoppel,
stating that the decedent had not challenged his paternity of
Chaney and Johnson when he had the opportunity to do so in
his Colorado divorce action from Donna Trew. Referring to the
divorce action, the county judge stated:

As defendant in an adversarial proceeding, {the decedent]
did not challenge nor appeal this adjudication of paternity
during his lifetime . . . the privies of this decedent are now
precluded from judicial relief on issues previously decided
in a suit where the decedent was a proper party and within
the jurisdiction of the prior court.

The county court relied upon Neb. Rev. Stat. § 30-2309
(Reissue 1989) of the Nebraska Probate Code to support its
finding that Chaney and Johnson were children of Earl Trew
because their paternity had been established by an adjudication
before Trew’s death. Although the county judge recognized that
§ 30-2309 announces an evidentiary standard with respect to
persons born out of wedlock, the court found that the same
standard applies, a fortiori, to those persons born in wedlock.

On February 21, the county judge filed a journal entry and
order finding that, with the exception of the specific devises of
$500 each to Chaney and Johnson, Earl Trew died intestate
because the residuary gift in his will had lapsed. The county
judge further found that Chaney and Johnson were the lawful
issue and heirs of the decedent and were entitled to take equally



IN REESTATE OF TREW . 495
Cite as 244 Neb. 490

from his estate. The siblings’ application was dismissed.

On March 13, the siblings filed a notice of appeal to the
district court for Custer County. The district court aff. irmed the
orders of the county court in all respects by an order f iled July
30. The siblings timely appealed to this court. Chaney and
Johnson cross-appeal the failure of the county court and the
district court to award them attorney fees.

ASSIGNMENTS OF ERROR

The siblings’ assignments of error combine to assert that the
district court erred in (1) affirming the county court’
overruling of the siblings’ motion for blood testing of Chaney
and Johnson and (2) affirming the county court’s judgment
that Chaney and Johnson are entitled to the decedent’s intestate
estate as his issue and lawful heirs.

Chaney and Johnson assert on cross-appeal that the county
court and the district court erred in not assessing attorney fees
against the siblings and their counsel.

STANDARD OF REVIEW
An appellate court reviews probate cases for error appearing
on the record made in the county court. In re Estate of
Stephenson, 243 Neb. 890, 503 N.W.2d 540 (1993); In re Estate
of Watkins, 243 Neb. 583, 501 N.W.2d 292 (1993).

ANALYSIS

MoOTION FOR BLOOD TESTING
The siblings contend that the district court erred in affirming
the county court’s overruling of their motion for genetic blood
testing of Chaney and Johnson pursuant to Neb. Ct. R. of
Discovery 35 (rev. 1992). Subsection (a) of that rule provides:
When the mental or physical condition (including the
blood group) of a party . . . is in controversy, the court in
which the action is pending may order the party to submit
to a physical or mental examination by a physician . . . .
The order may be made only on motion for good cause
shown....
We agree with the county court that “[t]he alpha and omega
of this suit can be found in the Nebraska Probate Code at Sec.
30-2309.” Section 30-2309 states in relevant part:



496 244 NEBRASKA REPORTS

If, for purposes of intestate succession, a relationship
of parent and child must be established to determine
succession by, through, or from a person,

(2) . . . a person born out of wedlock is a child of the
mother. That person is also a child of the father, if: . . .

(ii) the paternity is established by an adjudication
before the death of the father or is established thereafter
by strict, clear and convincing proof.

(Emphasis supplied.) :

When Donna Trew filed her complaint in divorce, she alleged
that two children, Rickie and Sandra, had been born as issue of
her marriage to Earl Trew. In those divorce proceedings, Earl
Trew was ordered to pay child support for the minor children of
the parties. He was granted visitation rights with the minor
children of the parties. The record reflects that Earl Trew was
represented by counsel at all stages of the divorce proceedings
and was present in the divorce court when an oral and a written
stipulation of the parties concerning the parties’ minor children
were offered and received in evidence by the divorce court.
Although he could have contested his paternity of Chaney and
Johnson at that time, he obviously chose not to do so.

The Colorado divorce proceedings involving Earl and
Donna Trew constituted a final adjudication of paternity many
years before the death of Earl Trew within the meaning of
§ 30-2309(2)(ii). Although § 30-2309(2) applies specifically to
children born out of wedlock, the county court is correct in its
finding that the statute applies a fortiori to children born in
wedlock. Section 30-2309(2) does not give illegitimate children
rights of inheritance superior to those of legitimate children.
See Lalli v. Lalli, 439 U.S. 259, 99 S. Ct. 518, 58 L. Ed. 2d 503
(1978) (noting that the purpose of a statutory evidentiary
standard for proof of paternity allowing illegitimate children to
inherit from their intestate fathers is to grant illegitimates
insofar as practicable rights of inheritance on a par with those
of legitimate children).

In probate proceedings, there is no rational basis for making
a distinction between a determination of paternity in a filiation
proceeding and a determination of paternity in a divorce or
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dissolution proceeding. We hold as a matter of law that when
the paternity of a person has been established by final order in a
lawsuit in which the father has participated as a party during his
lifetime, the person’s paternity cannot be relitigated in
connection with the distribution of the father’s estate. To hold
otherwise would permit an inferior court to invalidate prior
final determinations of paternity by courts of general
jurisdiction. It would also raise havoc with the efficient and
orderly settlement of estates and the dependability of titles to
property passing under the intestacy laws of this state.

Although the county court invoked the doctrine of collateral
estoppel in combination with § 30-2309 to overrule the siblings’
motion for blood testing, we find § 30-2309 alone to be
dispositive of the issue on the facts of this case. We therefore
affirm the order of the district court affirming the county
court’s judgment. When the record demonstrates that the
decision of the trial court is correct, although such correctness is
based on different grounds from those assigned by the trial
court, an appellate court will affirm. State v. 15,518,239 Neb.
100, 474 N.W.2d 659 (1991).

DETERMINATION OF HEIRSHIP

Having determined that Chaney and Johnson are children of
the decedent, we need look no further than Neb. Rev. Stat.
§ 30-2303 (Reissue 1989) to determine the heirs to the
decedent’s intestate estate. According to § 30-2303, “the entire
intestate estate if there is no surviving spouse, passes as follows:
(1) to the issue of the decedent; if they are all of the same degree
of kinship to the decedent they take equally . . . .”

“Issue” is defined in Neb. Rev. Stat. § 30-2209(23) (Reissue
1989) as “all [of a person’s] lineal descendants of all
generations, with the relationship of parent and child at each
generation being determined by the definitions of child and
parent contained in this code.” Because Chaney and Johnson
are children of the decedent, they are the decedent’s issue for the
purposes of § 30-2303. Chaney and Johnson stand in the same
degree of kinship to the decedent, and the decedent’s entire
intestate estate passes to them in equal shares. This assignment
of error is without merit.
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ATTORNEY FEES
Finally, we turn to the question of whether the district court
and the county court erroneously denied Chaney and Johnson’s
claim for attorney fees against the siblings and their attorney
because the litigation attacking Chaney’s and Johnson’s
paternity was frivolous, groundless, and vexatious.
The record shows that Chaney and Johnson filed a motion
for attorney fees in the Custer County Court on December 6,
1990. When the county court denied the siblings’ motion for
discovery by order dated January 28, 1991, it also denied
Chaney and Johnson’s motion for attorney fees and ordered
each side to pay its own counsel fees.
Upon their appeal to the district court, the siblings filed a
statement of errors as required by Neb. Ct. R. of Cty. Cts.
52(I)(G) (rev. 1992). Chaney and Johnson did not file a
cross-appeal in the district court contesting the county court’s
failure to award them attorney fees, nor did they file any
statement of errors in the district court. The district court, in
affirming the order of the county court, ordered that neither
party be awarded attorney fees in the district court.
However, there is no indication in the district court’s order
that it even considered the question of whether the siblings’
lawsuit was frivolous, groundless, and vexatious as alleged by
Chaney and Johnson in their motion for attorney fees.
Where a cause has been appealed to [a higher appellate
court] from a district court exercising appellate
jurisdiction, only issues properly presented to and passed
upon by the district court may be raised on appeal to [the
higher] court. In the absence of plain error, where an issue
is raised for the first time in [the higher appellate court], it
will be disregarded inasmuch as the district court cannot
commit error in resolving an issue never presented and
submitted for disposition.

Haeffner v. State, 220 Neb. 560, 564, 371 N.W.2d 658, 661

(1985).

It is apparent that the issue of attorney fees was never
properly presented to the district court, and therefore, the
district court could not commit error in this regard. There being
no plain error, this court is obligated to disregard this
assignment of error.
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CONCLUSION
The order of the district court affirming the judgment of the

county court is affirmed.
AFFIRMED.

HasTings, C.J., not participating.

ANTHONY R. PANTANOAND ARLENE L. PANTANO, APPELLEES, V.
MARYLAND PLAZA PARTNERSHIP, A NEBRASKA GENERAL
PARTNERSHIP, APPELLEE, AND FIREMAN’S FUND INSURANCE Co., A
CORPORATION, INTERVENOR-APPELLANT.

507 N.W.2d 484

Filed November 5, 1993. No. S-91-805.

1. Mortgages: Insurable Interest. In insuring, a mortgagee insures not the real
estate, but his interest in or lien on the real estate.

2. . The mortgagee has an insurable interest only to the extent of the
amount owing under the mortgage.
3. . If the underlying debt is satisfied, then the mortgagee’s

insurable interest terminates.

4. Judgments: Trusts: Deeds: Sales. Under Neb. Rev. Stat. § 76-1013 (Reissue
1986), the amount of a deficiency judgment is limited to the difference between
the total |ndebtedness and the greater of the sale price or the fair market value.

5. : . When, under Neb. Rev. Stat. § 76-1013
(Relssue 1986), a trial court fmds no deficiency, the underlying obligation is
satisfied.

6. Mortgages: Insurance: Subrogation. On payment to the mortgagee, the insurer
becomes subrogated to therights of the mortgagee against the mortgagor.

7. Mortgages: Insurance. When the mortgagee does not suffer a security loss, the
insurer is entitled to recover the insurance proceeds paid to the mortgagee.

Appeal from the District Court for Douglas County: JOHN
E. CLARK, Judge. Reversed and remanded with directions.

Ronald H. Stave, of Stave & Coffey, P.C., for
intervenor-appellant.

Leo A. Knowles and Robert G. Dailey, of McGrath, North,
Mullin & Kratz, P.C., for appellees Pantano.
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HasTings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

WHITE, J.

This case arose from a deficiency judgment action in which
the trust deed beneficiary sued the trustor and the beneficiary’s
insurer intervened. The district court found that no deficiency
judgment was warranted and dismissed the action against the
trustor. The district court also dismissed the insurer’s petition in
intervention. The insurer appeals. We reverse, and remand with
directions.

In January 1984, Maryland Plaza Partnership executed a
promissory note for $734,260 in favor of Panalene Realty
Company. The note was secured by a trust deed for two parcels
of real property: 1325 South 72d Street and 1217 South 72d
Street, Omaha, Nebraska (the trust properties). In June 1984,
Panalene assigned all of its interest in the note and trust deed to
Anthony R. and Arlene L. Pantano.

In September 1988, the trustee filed a notice of default.
Maryland Plaza failed to cure the default within 30 days. The
Pantanos declared the entire balance of the note immediately
due and payable, and instructed the trustee to sell the trust
properties.

In October 1988, the Pantanos purchased fire insurance
from Fireman’s Fund Insurance Co. on both trust properties.
The Fireman’s Fund policy protected the Pantanos’ interest “as
mortgagees.” The Fireman’s Fund policy did not protect
Maryland Plaza’s interest in the trust properties.

The trust properties were also insured against fire damage
under a second policy. United Fire & Casualty Company issued
a fire insurance policy insuring the interests both of the
Pantanos and of Maryland Plaza. Maryland Plaza later
assigned its interest in this policy to the Pantanos.

In January 1989, a fire occurred at 1217 South 72d Street,
one of the trust properties. As a result of the fire, Fireman’s
Fund paid the Pantanos $155,000, the face amount of the
policy on that property. United Fire & Casualty Company paid
the Pantanos $192,500.

In July 1989, the trustee conducted a sale of the two trust
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properties, in accordance with the Nebraska Trust Deeds Act,
Neb. Rev. Stat. § 76-1001 et seq. (Reissue 1986 & Cum. Supp.
1988). At the trustee’s sale, the Pantanos purchased the
properties for $500,000. At the time of sale, Maryland Plaza
owed the Pantanos the following amounts: $750,903.35 in
principal on the note, $115,596.82 in accrued interest on the
principal, $50,424.64 for real estate taxes, $201.78 for costs of
public sale, and $17,856.10 in trustee’s fees. In all, the total
indebtedness of Maryland Plaza was $934,982.69.

The Pantanos sued Maryland Plaza, seeking a deficiency
judgment. Fireman’s Fund intervened, seeking to recover the
proceeds that it had paid to the Pantanos. The trial was held on
stipulated evidence, and the parties submitted written
arguments, Among other things, the Pantanos and Fireman’s
Fund stipulated:

Without conceding one way or the other whether the
mortgage indebtedness due from [Maryland Plaza] to [the
Pantanos] has been paid in full [the Pantanos] may not
recover a deficiency judgment against [Maryland Plaza]
pursuant to Nebraska Revised Statute Section 76-1013
since the fair market value of the property at least equals
the outstanding, outstanding [sic] indebtedness to {the
Pantanos].

The district court first dismissed the deficiency judgment
action against Maryland Plaza. The district court then found
generally for the Pantanos and against Fireman’s Fund. The
court reasoned that Fireman’s Fund was not entitled to recover
the proceeds it had paid to the Pantanos until Maryland Plaza’s
total indebtedness had been paid in full. The district court held
that although the Pantanos were unable to obtain a deficiency
judgment, the total indebtedness had never been fully satisfied.
The district court therefore determined that Fireman’s Fund
was not entitled to any recovery and dismissed Fireman’s
Fund’s petition in intervention. Fireman’s Fund filed a motion
for new trial, and the district court overruled the motion.
Fireman’s Fund appealed to this court.

This is an equity case, and we review it de novo on the record.
We are called upon to decide, as between a trust deed
beneficiary and its insurer, who has rights to certain insurance
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proceeds.

At the outset, it is necessary to describe the nature of the
insurance policy issued to the Pantanos by Fireman’s Fund. We
have long recognized that mortgagees have an insurable interest
in the mortgaged property. See Hanover Fire Ins. Co. v. Bohn,
48 Neb. 743, 67 N.W. 774 (1896). In insuring, a mortgagee
insures not the real estate, but his interest in or lien on the real
estate. Id.; 3 George J. Couch et al., Cyclopedia of Insurance
Law § 24:72 (rev. 2d ed. 1984). The mortgagee has an insurable
interest only to the extent of the amount owing under the
mortgage. Wriedt v. Beckenhauer, 183 Neb. 311, 159 N.W.2d
822 (1968). If the underlying debt is satisfied, then the
mortgagee’s insurable interest terminates. See, id.; 3 Couch et
al., supra. For purposes of insurable interest, a trust deed
beneficiary is the functional equivalent of a mortgagee.

The parties’ first dispute is whether Maryland Plaza’s
underlying debt was satisfied when the trial court found that no
deficiency judgment action would lie. Nebraska’s deficiency
judgment statute, contained in the Nebraska Trust Deeds Act,
limits the amount which a court can award as a deficiency
judgment:

The court shall not render judgment for more than the
amount by which the amount of the indebtedness with
interest and the costs and expenses of sale, including
trustee’s fees, exceeds the fair market value of the property
or interest therein sold as of the date of the sale, and in no
event shall the amount of said judgment, exclusive of
interest from the date of sale, exceed the difference
between the amount for which the property was sold and
the entire amount of the indebtedness secured thereby,
including said costs and expenses of sale.
§ 76-1013. The district court properly found that because the
fair market value of the property was at least equal to the
indebtedness at the time of the public sale, no deficiency
judgment action would lie against Maryland Plaza.

The district court also found that Maryland Plaza’s
underlying obligation had not been satisfied. In so doing, the
district court relied on Sumner v. Enercon Development
Company, 307 Or. 579, 771 P2d 619 (1989). In Sumner,
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Oregon’s anti-deficiency-judgment statute wholly precluded
deficiency judgment actions by foreclosing purchase money
mortgagees against mortgagors. Unable to recover against the
mortgagor, the mortgagee in Sumner sought a deficiency
judgment against the guarantor. The Supreme Court of Oregon
held that the anti-deficiency-judgment statute limited “the trial
court’s authority to enter a deficiency judgment” but had “no
effect on the existence of the underlying debt.” Id. at 582, 771
P.2d at 620. Accord Consolidated Capital Income v. Khaloghli,
183 Cal. App. 3d 107, 227 Cal. Rptr. 879 (1986) (although
anti-deficiency-judgment statute precludes mortgagee from
recovering against principal debtor, mortgagee may recover
deficiency from guarantor).

The Pantanos argue that the Oregon anti-deficiency-
judgment statute is analogous to § 76-1013 and that the district
court properly relied on Sumner. We disagree.

Under § 76-1013, a court may allow a deficiency judgment in
certain circumstances. We interpret § 76-1013 to require the
following calculations: The court must first determine the fair
market value of the property. The court must next compare the
fair market value of the property to the sale price to determine
which is the greater amount. Finally, the court must subtract
this greater amount from the total indebtedness to arrive at the
amount of the deficiency. The amount of the deficiency
represents the amount still due and owing to the creditor.
Accordingly, a finding of “no deficiency” is tantamount to a
finding that nothing is due and owing to the creditor because
either the value of the property or the proceeds of the sale were
sufficient to satisfy the debt.

Section 76-1013 contrasts starkly with the Oregon statute at
issue in Sumner. While § 76-1013 allows a cause of action for a
deficiency judgment and places some limits on the amount of
recovery, the Oregon statute wholly denies a cause of action for
a deficiency judgment. Moreover, the Oregon statute requires
no comparison of debt, fair market value, and sale price. The
Oregon statute never asks the question which lies at the heart of
§ 76-1013: Did the creditor get its due? We thus find the
reasoning of Sumner inapplicable to the present case.

The Nebraska Trust Deeds Act was enacted in 1965. The act
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authorizes the use of trust deeds to secure the performance of
obligations. Blair Co. v. American Savings Co., 184 Neb. 557,
169 N.W.2d 292 (1969). The act provides that a trust deed may
confer a power of sale on a trustee. Id.; § 76-1005. The act
provides for the possibility of a deficiency judgment following
a trustee’s sale. § 76-1013. The amount of the deficiency
judgment is limited; a creditor can recover only the difference
between the total indebtedness and the greater of the sale price
or the fair market value. Id.

In the world of deficiency judgments, this statute represents
a departure from tradition. Traditionally, the amount of a
deficiency judgment was the total indebtedness minus the price
paid at public sale. 1 Grant S. Nelson & Dale A. Whitman, Real
Estate Finance Law § 8.3 (3d ed. 1993). This equation resulted
in considerable benefit to the creditor. At sale, the creditor
could radically underbid a valuable property, take title, and
then sue the debtor for the deficiency. Id.

Legislatures responded to this problem in part by enacting
statutes, like § 76-1013, which added the element of fair market
value. See 1 Nelson & Whitman, supra. Under § 76-1013, for
example, the amount of a deficiency judgment would be the
total indebtedness minus the greater of (1) the sale price or (2)
the fair market value of the property. A creditor gains no
advantage by underbidding a property because, if he does, the
deficiency will still be calculated on the basis of the fair market
value. In essence, the creditor must apply the value of the
- property toward the indebtedness. See, OMP v. Security

Pacific Business Finance, Inc., 716 F. Supp. 251 (N.D. Miss.
1989); Lake Hillsdale Estates, Inc v. Galloway, 473 So. 2d 461
(Miss. 1985); Investments v. Housing, Inc., 292 N.C. 93, 232
S.E.2d 667 (1977). Thus, the debtor gets credit for the value of
the property. Guardian Depositors Corp. v. Powers, 296 Mich.
553, 296 N.W. 675 (1941); Carrols Equities Corp. v. Della
Jacova, 126 N.H. 116,489 A.2d 116 (1985).

Crediting the value of the property against the debt is
especially appropriate when the mortgagee or trust deed
beneficiary purchases the property. See Hellman v. Capurro, 92
Nev. 314, 549 P.2d 750 (1976). In Heliman, the trust deed
beneficiaries purchased the trust property. The trust property
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was valued at $117,600, the debt was approximately $65,400,
and the sale price was $20,000. Applying a statute substantially
similar to § 76-1013, the Supreme Court of Nevada found that
the debt had been satisfied:
Finding that no action for a deficiency judgment will lie
for the reason that the deed of trust beneficiary purchased
the property and obtained value in excess of the
indebtedness is equivalent to finding that the trustor’s debt
has been extinguished. [Citations omitted.] A mortgagee
or a beneficiary to a deed of trust is entitled to only one
satisfaction of his debt. [Citations omitted.] . . . It cannot
in fairness be asserted that the {trustor’s} obligation to the
[beneficiary] remains unsatisfied . . . .
92 Nev. at 316, 549 P2d at 751. Hellman thus stands for the
proposition that when a trust deed beneficiary purchases trust
property that has a fair market value greater than the amount of
the debt, the underlying obligation is satisfied.

We find the reasoning of Hellman persuasive. Accordingly,
we hold that when, under § 76-1013, a trial court finds no
deficiency, the underlying obligation is satisfied.

In the present case, Fireman’s Fund and the Pantanos
stipulated that the fair market value of the property at least
equaled the total indebtedness secured by the property. Because
of that stipulation, the trial court correctly found that neither
Fireman’s Fund nor the Pantanos were entitled to a deficiency
judgment. As aresult, we find that Maryland Plaza’s debt owed
to the Pantanos has been satisfied.

Because the debt owed to the Pantanos has been satisfied, the
Pantanos’ insurable interest has terminated. See 3 George J.
Couch et al., Cyclopedia of Insurance Law § 24:72 (rev. 2d ed.
1984). If the Pantanos’ insurable interest has terminated, then
it would seem that the Pantanos are not entitled to any share of
the insurance proceeds. The Pantanos contend, however, that
Fireman’s Fund cannot recover the proceeds because Fireman's
Fund is limited to exercising its subrogation rights against the
trustor. Fireman’s Fund responds that because the debt has been
satisfied, the Pantanos have not suffered a security loss and
must return the proceeds.

The parties’ second dispute, therefore, is whether Fireman’s
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Fund has a cause of action against the Pantanos. Both parties
rely heavily on our decision in Wriedt v. Beckenhauer, 183 Neb.
311, 159 N.W.2d 822 (1968).

In Wriedt, three men, Day, Mohr, and Beckenhauer, owned a
tract of land. The three men purchased fire insurance to cover
improvements to the property. After purchasing the insurance,
the three men sold the property to Wriedt. Wriedt executed and
delivered a mortgage back to Beckenhauer. A fire occurred,
partially damaging a house on the property. The three men filed
a proof of loss and received insurance proceeds. Wriedt brought
an action against the three men to recover these proceeds, and
the insurance company intervened.

In reviewing the case, we first determined the insurable
interests of each of the parties. We found that Day and Mohr,
having conveyed their entire interest in the property, had no
insurable interest and were not entitled to any share of the
proceeds. We also found that although Wriedt had an insurable
interest, his interest was not protected by the policy, and thus
Wriedt was not entitled to any share of the proceeds. We then
found that Beckenhauer did have an insurable interest, but only
to the extent of the amount owing under the mortgage.

In Wriedt, as in the present case, the two parties with any
claim to the insurance proceeds were the mortgagee and the
insurance company. In discussing the relative rights of the
mortgagee and the insurance company in Wriedt, we stated:

In the event of a loss by fire of the insured property, or a
part thereof, the mortgagee is entitled to be compensated
by his insurance, but if the mortgage indebtedness is
subsequently paid in full, he has not sustained a security
loss and insurer is entitled to recover the insurance paid.
“If the mortgagee, or one in like position, is the party
insured and the policy is written so as to cover his interest
only, insurer, on payment to the mortgagee, becomes
subrogated pro tanto to the rights of the mortgagee
against the mortgagor, even though the policy contains no
subrogation clause purporting to give such right to insurer
Id. at 315, 159 N.W.2d at 825.
Wriedt stands for two distinct principles relating to policies
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r ”

insuring the interest of mortgagees “ ‘or one in like position.
First, on payment to the mortgagee, the insurer becomes
subrogated to the rights of the mortgagee against the
mortgagor. Second, when the mortgagee does not suffer a
security loss, the insurer is entitled to recover the insurance
proceeds paid to the mortgagee. These two propositions stand
independently. That is, an insurer can recover the paid
proceeds, but need not do so through a subrogation action. It
remains to apply these two principles to the present case.

The subrogation principle is easily applied and is not
disputed. Because Fireman’s Fund paid the face value of the
policy to the Pantanos, Fireman’s Fund possessed a
subrogation right against the trustor, Maryland Plaza. If the
Pantanos had received a deficiency judgment against Maryland
Plaza, then Fireman’s Fund would have had a subrogation right
to a pro tanto share of the judgment, subject only to the
Pantanos’ right to fully recover their investment. See id.
However, the Pantanos did not receive a deficiency judgment,
and therefore Fireman’s Fund was unable to exercise any right
of subrogation.

The recovery principle is the focus of the parties’ dispute. As
we have just stated, if a deficiency judgment had been entered
and Maryland Plaza had paid the Pantanos in full, then
Fireman’s Fund would have been entitled to a share of that
payment. Instead of finding a deficiency and ordering
payment, the district court found that no deficiency was
warranted because the fair market value of the property at least
equaled the outstanding indebtedness. Previously in this
opinion, we held that this was tantamount to finding that
Maryland Plaza had paid the Pantanos in full. Fireman’s Fund
is entitled to a share of this “payment” just as it would have
been entitled to a share of a cash payment. The rights of the
insurer do not decrease simply because its insured, a trust deed
beneficiary, is paid in equity rather than in cash.

We therefore hold that if a court finds no deficiency because
the fair market value of the property is greater than or equal to
the total indebtedness, and if the property is insured by a policy
insuring the trust deed beneficiary’s interest only, then the
insurance company is entitled to recover proceeds paid out to
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the beneficiary.

The outstanding indebtedness due the Pantanos should have
been deemed paid in full by virtue of the trial court’s finding of
no deficiency. Because the Pantanos received the face value of
the policy, which insured only the Pantanos’ interest in the trust
properties, Fireman’s Fund is entitled to recover the proceeds
paid to the Pantanos. Fireman’s Fund may also be entitled to an
award of prejudgment interest, but we are unable, on this
record, to determine whether Fireman’s Fund has met the
procedural prerequisites to such an award. See Neb. Rev. Stat.
§ 45-103.02 (Reissue 1988). This matter can be examined on
remand.

We reverse the decision of the district court and remand the
cause with directions to enter judgment for Fireman’s Fund
against the Pantanos in the amount of $155,000.

REVERSED AND REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V. ROBERT M. GERSTNER,
APPELLANT.
507 N.W.2d 490

Filed November §, 1993. No. S-91-1256.

1. Courts: Appeal and Error. When a district court reviews the decisions of a
county court, only those errors specifically assigned in the appeal to the district
court and again assigned as error on further appeal will be considered by higher
appellate courts. .

2. Effectiveness of Counsel: Appeal and Error. Allegations of ineffective
assistance of counsel must be set forth in the assignments of error.

Petition for further review from the Nebraska Court of
Appeals, HANNON, IRWIN, and MILLER-LERMAN, Judges, on
appeal thereto from the District Court for Douglas County,
JosepH S. TRrolA, Judge, on appeal thereto from the County
Court for Douglas County, THoMas G. McQUADE, Judge.
Judgment of Court of Appeals affirmed.
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Hastings, C.J., BosLauGgH, WHITE, CAPORALE,
FAHRNBRUCH, and LANPHIER, JJ., and MoraN, D.J., Retired.

LANPHIER, J.

Defendant, Robert M. Gerstner, was arrested at the door of
his home. The Omabha police officer making the arrest had seen
-him driving his car erratically. Defendant claimed the arrest was
illegal. Defendant’s attorney sought to suppress evidence of the
arrest and surrounding circumstances, but failed to object to its
introduction at trial. Defendant was convicted by a jury of
operating a motor vehicle while intoxicated, third offense. New
counsel filed a statement of errors, which is governed by Neb.
Ct. R. of Cty. Cts. 52(I)(G) (rev. 1992). New counsel later
discovered after the bill of exceptions had been prepared that
previous counsel had failed to object to the evidence at trial and
sought appellate review on the basis of incompetence of
counsel. The district court for Douglas County affirmed
defendant’s conviction, and the Nebraska Court of Appeals
reversed the district court’s judgment in State v. Gerstner, 2
NCA 565 (1993), with directions to dismiss the conviction. We
granted further review for the purpose of addressing the issues
of timeliness in filing the statement of errors and present
defense counsel’s failure to assign effectiveness of counsel
within the statement of errors. We affirm the decision of the

Court of Appeals.

FACTS

Officer Daniel Tanner of the Omaha Police Division was
conducting a traffic stop on March 2, 1991, at approximately
1:12 a.m. He noticed that a Datsun automobile turning south
from Maple Street onto 62d Street went over the curb and hit a
park bench located on the southwest corner of 62d and Maple.
The driver backed up the vehicle. Tanner turned on his cruiser’s
overhead rotating lights and motioned for the driver to stop.
The driver slowly drove past Tanner, enabling Tanner to
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partially see the driver through the vehicle’s tinted windows.
Tanner was able to learn the identity of the registered owner of
the Datsun after radioing headquarters. After returning the
driver’s license of the driver involved in the traffic stop, Tanner
proceeded to the address provided for the owner of the Datsun.
He arrived at the home of defendant shortly thereafter and
found the Datsun in the driveway. After inspecting the Datsun
and determining that it was the vehicle that hit the park bench,
he called for backup and knocked on the door. When defendant
came to the door, Tanner recognized him as the driver of the
Datsun. Tanner immediately grabbed defendant’s right wrist
and told him he was under arrest for “hit and run.” As he
arrested defendant, Tanner noticed symptoms of intoxication
displayed by defendant. Defendant pulled Tanner into the
house, and a struggle ensued. Eventually, other officers arrived
and helped subdue defendant. At trial, Tanner testified that
after defendant was handcuffed, defendant told his girl friend
he had “fucked up,” to which the girl friend responded, “I
know.” At the police station, defendant voluntarily submitted
to, and failed, a breath test. Defendant was subsequently
charged with driving under the influence of alcohol.

Defendant’s counsel filed a motion to suppress the
Intoxilyzer test, the results of the test, and apparently, the
statement made by defendant to his girl friend. The motion was
denied. At trial, defense counsel made no objection to the
introduction of the breath test or the statement, and they were
admitted into evidence.

The jury returned a guilty verdict on June 12, 1991, and
defendant’s counsel filed a motion for a new trial on June 17.
No error was assigned to the trial court’s failure to sustain the
motion to suppress nor to the introduction of the evidence. At
an enhancement hearing on June 27 for defendant’s
third-offense drunk driving, he was represented by trial
counsel, James P. Miller. On August 15, at the sentencing
hearing, defendant’s present counsel, Thomas K. Harmon,
explained to the court that he had been retained to represent
defendant after Miller had suffered a heart attack. On July 22,
Harmon had filed an appearance of counsel and had advised
the court of his intention to proceed on the motion for new trial



STATE v. GERSTNER 511
Cite as 244 Neb. 508

filed by Miller.

On August 20, defendant’s present counsel filed a notice of
appeal, a praecipe for a bill of exceptions, and a praecipe for a
transcript. On September 5, the certificate of transcript was
filed in the district court. Defendant’s new counsel had filed a
statement of errors in the district court on September 16. On
October 29 and 30, the bill of exceptions was certified by the
two county judges who presided over the trial. The statement of
errors filed before the bill of exceptions had been prepared
failed to specify as error the claim of ineffectiveness of trial
counsel.

On November 21, at the hearing on the appeal, the district
court denied the motion for new trial and found that defendant
was not prejudiced by his trial counsel’s failure to object at trial
to the introduction of the evidence.

The Court of Appeals reversed the district court’s judgment
on the ground that defendant was, in fact, prejudiced by his
trial counsel’s failure to object at trial. It also gave directions to
dismiss the action because it found the evidence of the breath
test and the results were inadmissible because of an illegal
arrest. The State petitioned this court for further review,
claiming that the Court of Appeals erred in hearing the issue of
ineffectiveness of counsel because it was not contained in the
statement of errors as required by State v. Erlewine, 234 Neb.
855, 452 N.W.2d 764 (1990), and because the statement of
errors was untimely filed under Neb. Ct. R. of Cty. Cts.
52(I)(G) (rev. 1992).

TIMELINESS AND STATEMENT OF ERRORS
In Erlewine, this court held that in reviewing decisions of the
district court appealed from the county court, it would consider
“only those errors specifically assigned in the appeal to the
district court and again assigned as error in the appeal to the
Supreme Court.” 234 Neb. at 857, 452 N.W.2d at 767. On
February 21, 1991, the Supreme Court adopted rule 52(I)(G),
which provides:
Statement of errors. Within 10 days of filing a notice of
appeal, the appellant shall file with the district court a
statement of errors, which shall consist of a separate,
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concise statement of each error a party contends was made
by the trial court. . . . Consideration of the case will be
limited to errors assigned and discussed. The district court
may, at its option, notice a plain error not assigned.

There is no question that the statement of errors was not filed
within the prescribed time and that the statement of errors did
not include the claim of ineffective assistance of counsel. The
notice of appeal was filed on August 20, 1991, along with
praecipes for the bill of exceptions and transcript. The
statement of errors was not filed until September 16, and no
mention is made therein of the ineffectiveness of counsel
claimed now by defendant. The question which remains is
whether the rule should be applied in this instance where
defense counsel was unable to review the record for error
because the bill of exceptions was not filed in the district court
until October 31, at least § days after the 10 days in which to file
the statement of errors had expired.

The Court of Appeals’ opinion sets forth several reasons
why defendant’s failure to allege ineffectiveness of counsel as
error constitutes an exception to Erlewine.

First, the defendant alleges that his trial counsel was
ineffective because he failed to object to the introduction
of certain evidence. Although it may have deprived the
defendant of a fair trial, his trial counsel’s failure to object
was not an error committed by the trial court. Second, in
this particular case, new counsel promptly filed a
statement of errors which included alleged errors
regarding the court’s denial of the suppression motion and
receipt of the evidence with as much specificity as counsel
not present at the trial could be expected to provide.
Statev. Gerstner,2 NCA 565, 571 (1993).

While we agree with the conclusion of the Court of Appeals,
we find the first reason provided by the Court of Appeals does
not comport with traditional appellate procedures. The first
reason apparently suggests that defendant was not required to
assign as error the alleged ineffectiveness of his counsel because
the error was not committed by the court but by his trial
counsel. This reason is not supported by this court’s current
appellate procedures. Pursuant to Neb. Ct. R. of Prac. 9D(1)d
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(rev. 1992), a party must specifically assign all errors allegedly
made by the trial court. Allegations of ineffectiveness of
counsel fall within the scope of this rule. Indeed, they have
invariably been included within a party’s assignments of error.
See, State v. Navrkal, 242 Neb. 861, 496 N.W.2d 532 (1993);
State v. Victor, 242 Neb. 306, 494 N.W.2d 565 (1993); State v.
Reichert, 242 Neb. 33, 492 N.W.2d 874 (1993). Furthermore,
this court has required that allegations of ineffective assistance
of counsel be set forth in the assignments of error. State v.
Wiley, 225 Neb. 55,402 N.W.2d 311 (1987). -

However, defense counsel had no opportunity to review the
bill of exceptions before submitting the statement of errors.
This prevented him from discovering any alleged
ineffectiveness of defendant’s prior counsel until after the
statement of errors was due. New defense counsel’s failure to
assign the claim of ineffectiveness of counsel and the resultant
delay in submitting the statement of errors were excusable.
Without the benefit of the bill of exceptions, new counsel would
have no basis to determine which errors to assign. Under these
circumstances, an exception to the rule in Erlewine was
necessarily in order.

CONCLUSION
We affirm the holding of the Court of Appeals reversing the
district court’s judgment and remanding the cause with
directions to dismiss the charge of operating a motor vehicle
while intoxicated, third offense.
AFFIRMED.
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BRIAN ZWINGMAN, APPELLEE, V. RONALD KALLHOFF, DEFENDANT
AND THIRD-PARTY PLAINTIFE, APPELLANT, AND KEATING
INTERNATIONAL, INC., A NEBRASKA CORPORATION, AND

FARMHAND, INC., ALSOKNOWN AS NEW FARMHAND, INC., A

DELAWARE CORPORATION, THIRD-PARTY DEFENDANTS, APPELLEES.

507 N.W.2d 894

Filed November 12, 1993. No. S-91-784.

1. Summary Judgment. A summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the record disclose that
there is no genuine issue as to any material fact or as to the ultimate inferences to
be drawn therefrom and that the moving party is entitled to judgment as a matter
of law. :

2. Summary Judgment: Appeal and Error. In reviewing an order sustaining a
motion for summary judgment, an appellate court views the evidence in a light
most favorable to the party opposing the motion and gives that party the benefit
of all reasonable inferences that may be deduced from the evidence.

3. Employer and Employee: Independent Contractor: Negligence: Liability.
Generally, the employer of an independent contractor is not liable for physical
harm caused to another by the acts or omissions of the contractor or his
servants.

4. Independent Contractor. Control or the right to control is the chief criterion in
the determination of whether one acts as an independent contractor.

5. Sales: Agents. One who receives goods from another for resale to a third person
is not thereby the other’s agent unless the former’s duty is to act primarily for the
benefit of the one delivering the goods.

Appeal from the District Court for Holt County: EDWARDE.
HANNON, Judge. Affirmed.

Max G. Dreier, of Jewell, Gatz, Collins, Dreier & Fitzgerald,
for appellant.

Robert A. Wichser, of Sodoro, Daly & Sodoro, for appellee
Farmhand, Inc.

HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

BOSLAUGH, J.

The original plaintiff, Brian Zwingman, brought this
negligence action to recover damages resulting from personal
injuries which occurred on October 19, 1987, when his clothing
became caught on a haystack mover which was owned by the
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original defendant and appellant in this appeal, Ronald
Kallhoff. Kallhoff filed a third-party petition against Keating
International, Inc. and Farmhand, Inc. Those parties moved
for summary judgment. The district court granted summary
judgment in favor of Farmhand only. Kallhoff appeals from
that summary judgment. Thus, this appeal involves only
Kallhoff’s assertion that the district court erred in granting
summary judgment in favor of Farmhand.

A summary  judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences to be drawn therefrom and
that the moving party is entitled to judgment as a matter of law.
Gould v. Orr, ante p. 163, 506 N.W.2d 349 (1993). In
reviewing an order sustaining a motion for summary judgment,
an appellate court views the evidence in a light most favorable
to the party opposing the motion and gives that party the
benefit of all reasonable inferences that may be deduced from
the evidence. Design Data Corp. v. Maryland Cas. Co., 243
Neb. 945, 503 N.W.2d 552 (1993).

The record shows that the appellee Farmhand manufactured
the haystack mover on which Zwingman was injured.
Farmhand shipped the partially unassembled haystack mover
to its dealer, Keating International. The machine was
accompanied by printed assembly instructions. Keating
International assembled the machine and sold the machine to
the appellant, Kallhoff, on October 11, 1979.

Within 2 weeks after purchasing the haystack mover,
Kallhoff encountered difficulty in maintaining the required
coupling of two component parts of the haystack mover.
Kallhoff discussed the problem with John Keating of Keating
International. John Keating indicated to Kallhoff that someone
from Keating International would travel to Kallhoff’s farm to
“have it checked out.” Within a week after that conversation,
Kallhoff discovered that set screws in the coupling had been
replaced by protruding hex-headed bolts. It is one of these bolts
which caught Zwingman’s clothing.

There remains a dispute as to whether Keating International
actually performed the repairs which resulted in the protruding
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headbolt’s being placed into the drive shaft, and there is also
some question whether the repair, if made by Keating
International, was made pursuant to the manufacturer’s
warranty. For purposes of this opinion, however, we assume
that Keating International did make the repair, that Keating
International was negligent in making the repair, and that the
repair was covered by the manufacturer’s warranty. Given these
assumptions, the question presented is whether, under the
circumstances in this case, a manufacturer is vicariously liable
for a dealer’s negligent repair of the manufacturer’s product
when the repair is covered by the manufacturer’s warranty.

Generally, the employer of an independent contractor is not
liable for physical harm caused to another by the acts or
omissions of the contractor or his servants. Erickson v.
Monarch Indus., 216 Neb. 875, 347 N.W.2d 99 (1984); Sullivan
v. Geo. A. Hormel and Co., 208 Neb. 262, 303 N.W.2d 476
(1981). See Herman v. Bonanza Bldgs., Inc., 223 Neb. 474, 390
N.W.2d 536 (1986). Furthermore, control or the right to control
is the chief criterion in the determination of whether one acts as
an independent contractor. Herman v. Bonanza Bldgs., Inc.,
supra; Erspamer Advertising Co. v. Dept. of Labor, 214 Neb,
68, 333 N.W.2d 646 (1983). In addition, one who receives goods
from another for resale to a third person is not thereby the
other’s agent unless the former’s duty is to act primarily for the
benefit of the one delivering the goods. Herman v. Bonanza
Bldsgs., Inc., supra.

Consistent with these principles is the analysis contained in
Peeples v. Kawasaki Heavy Indust., Ltd., 288 Or. 143, 603 P.2d
765 (1979). In Peeples, a motorcyclist who was injured in an
accident allegedly caused by a loose chain drive slipping off a
sprocket sought recovery against the dealer and also the
distributor and manufacturer of the motorcycle on the theory
that they were vicariously liable for the dealer’s negligence in
performing service work under the terms of the warranty
agreement. The court reviewed the contract between the .
distributor and the dealer and stated:

This agreement clearly gives the distributor the right,
through its power to set “standards” governing the
dealer’s method of operation, service, and warranty repair
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and its power of immediate termination for the dealer’s
breach of any of those standards, to control to some
degree the physical conduct of the dealer and his
employees in the performance of warranty-related service
work. If that right exists, we have said that it is not
important that the right may not actually have been
exercised. [Citations omitted.] In this case there was,
however, some evidence that the distributor’s right of
control was in fact exercised. There was testimony from
which the jury could conclude that the distributor
furnished the dealer with charts showing how certain
adjustments, including adjustments to the drive chain,
should be made and that the dealer’s mechanics were
directed to follow those charts. The jury could also find
that the distributor required the dealer’s mechanics to
attend its training schools and that the distributor
periodically sent representatives to visit the dealer’s shop
to see that instructions were being followed.
288 Or. at 148-49, 603 P.2d at 768. The Supreme Court of
Oregon concluded that based upon such evidence, a jury could
find that the distributor was vicariously liable for its dealer’s
negligence in performing service work under terms of the
warranty.

The court then considered the prospective vicarious liability
of the manufacturer and determined that the manufacturer
could not be held liable for the dealer’s negligence in servicing
the motorcycle. The court stated:

As to the manufacturer, however, we find no
comparable evidence in the record. So far as the evidence
shows, there is no contractual relationship between the
dealer and the manufacturer, and no history of either the
exercise of actual control by the manufacturer over the
dealer’s performance of service work or any recognition
by the dealer of the manufacturer’s right to exert such
control. The failure to grant the manufacturer’s motion
for directed verdict was error, and the judgment against
the manufacturer must be reversed.

288 Or. at 150, 603 P.2d at 769.
With respect to Farmhand, the record contains no evidence



518 244 NEBRASKA REPORTS

that Farmhand either had a right to control or in fact exercised
any control over Keating International with respect to warranty
service work which Keating International performed on
equipment manufactured by Farmhand. While there may have
been some form of dealership contract between Keating
International and Farmhand, and while Keating International
did receive credit for warranty work which it performed on
Farmhand equipment, the record affirmatively shows that
Farmhand conducted no seminars or training courses regarding
the assembly or the performance of warranty work on
equipment which it manufactured. Furthermore, the record
contains no evidence that Farmhand did anything more to
control the work done by Keating International than to include
an assembly and operating manual with the equipment which it
shipped to Keating International. Farmhand’s inclusion of this
manual with the equipment it shipped to Keating International
is insufficient to render Farmhand vicariously liable for
Keating International’s possible negligence in repairing the
equipment, even if the repairs were covered under Farmhand’s
warranty. Consequently, the district court properly granted
summary judgment in Keating International’s favor.

We acknowledge the appellant’s argument regarding the
applicability of the Restatement (Second) of Torts § 423 (1978),
which is entitled “Making or Repair of Instrumentalities Used
in Highly Dangerous Activities.” That section states at 410:

One who carries on an activity which threatens a grave
risk of serious bodily harm or death unless the
instrumentalities used are carefully constructed and
maintained, and who employs an independent contractor
to construct or maintain such instrumentalities, is subject
to the same liability for physical harm caused by the
negligence of the contractor in constructing or
maintaining such instrumentalities as though the
employer had himself done the work of construction or
maintenance.

Relying upon § 423 of the Restatement, supra, and Rager v.
Superior Coach Sales & Serv. of Arizona, 111 Ariz. 204, 526
P.2d 1056 (1974), Kallhoff argues that Farmhand’s duty to
make warranty repairs was nondelegable and that Farmhand is
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therefore liable for Keating International’s negligence in
making those repairs. In Rager, the manufacturer of a bus
arranged for the repair of defective brakes on the vehicle under
terms of the warranty. The repair was to be done by
an independent contractor. Relying upon § 423 of the
Restatement, supra, the Arizona Supreme Court found that the
manufacturer could be held liable for the independent
contractor’s negligence on the basis that the repair of brakes is
“an undertaking which creates a high degree of risk of serious
bodily harm” and is, therefore, a nondelegable duty. 111 Ariz.
at211, 526 P.2d at 1063.

Comment a. to § 423 of the Restatement, supra, states at
410-11:

The rule stated in this Section is applicable only in those
exceptional activities in which an imperfection in their
appliances and instrumentalities involves a grave risk of
causing serious bodily harm or death. Notwithstanding
the great danger which is threatened by the slightest
imperfection in the instrumentalities used in them, they
are recognized as so generally useful that they are
permitted to be carried on without liability unless there is
some carelessness in their operation or in the preparation
of the appliances and instrumentalities used. They are not
carried on at the risk of answering for any harm which
results from them, as may be the case of an activity which
is abnormally dangerous even if carefully carried on and
which is carried on to meet some peculiar need of the
persons who conduct them. (See §§ 519 and 520.)
However, the danger involved in the inadequacy of the
appliances and instrumentalities by which such activities
are carried on is so great that those who carry them on are
subject to liability for harm caused by any negligence in
constructing or maintaining them, irrespective of whether
it is their own negligence or that of a contractor employed
by them. Such activities stand midway between those
which are so little dangerous and of such universal utility
that personal fault is necessary to liability and those
abnormal activities which are so dangerous even if
carefully carried on as to require the imposition of liability
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irrespective of negligence.

Thus an electric light or power company which conveys
its high voltage electricity over wires upon or close to
public highways or privately owned property is carrying
on a business which involves great danger of extremely
serious harm or death unless its wires are kept properly
safeguarded and its other appliances are kept in perfect
condition. If it entrusts to an independent contractor the
maintenance or repair of its wires or appliances, it remains
liable for any harm caused by the contractor’s carelessness
or incompetence to those who are in the vicinity of the
defective wire or appliance. This is true irrespective of
whether the person injured is at the time of his injury upon
a public highway or is upon land privately owned. Indeed,
under such circumstances the electric light or power
company is liable even to the possessor of land who has
given to the electric light company a license to carry its
current over hisland.

We believe that the Restatement language -clearly
contemplates a nondelegable duty in the maintenance or repair
of “instrumentalities” which are used by a party in carrying on
activity, and not the maintenance or repair of products which
are produced by that activity. That is, § 423 of the Restatement,
supra, may be applicable to instrumentalities used to produce a
product, but that section does not apply to issues of product
liability or, as in this case, negligence which occurs when repairs
are performed under terms of a warranty.

Thus, in this instance, we decline to follow the analysis set
forth in Rager, and instead adhere to the logic offered by
Peeples v. Kawasaki Heavy Indust., Ltd., 288 Or. 143, 603 P.2d
765 (1979). This is not to say that a manufacturer cannot be held
to be liable for the negligent repair of its products. Where a
manufacturer does exercise a reasonable degree of control over
those performing warranty work, negligence in the completion
of such work may be attributed to the manufacturer. A
manufacturer’s vicarious liability in such a case is particularly
appropriate when the manufacturer promotes, as an integral
part of the product it sells, warranty service by service
technicians trained by the manufacturer. Such a representation



ZWINGMAN v. KALLHOFF 521
Citeas244 Neb. 514

may be typified by the marketing of new automobiles. In the
present case, however, there is no evidence that Farmhand in
any way controlled those performing warranty work on its
products, nor is there evidence that Farmhand represented that
warranty work would be done by technicians trained by the
manufacturer.

The judgment of the district court is affirmed.

AFFIRMED.

WHITE, J., concurring.

The majority assumes that Keating International negligently
repaired the stack mover and that the repair was covered by the
manufacturer’s warranty. Given these assumptions, the
majority states that the issue in this case is whether “a
manufacturer is vicariously liable for a dealer’s negligent repair
of the manufacturer’s product when the repair is covered by the
manufacturer’s warranty.” The majority concludes that a
manufacturer is vicariously liable only if the manufacturer has
the right to control the dealer, that is, only if the dealer is an
actual agent of the manufacturer. I write separately because,
given the assumptions of the majority, I believe this rule is too
narrow. .

A manufacturer’s warranty often promises that certain
repairs will be performed free of charge. This promise usually
requires that the repairs be performed by an authorized dealer.
Essentially, the manufacturer leads the purchaser to rely upon
the care or skill of the dealer designated by the manufacturer. In
most situations, the purchaser does not know the precise
relationship between the manufacturer and the dealer; the
purchaser assumes that some relationship exists because the
dealer is “authorized.”

If a manufacturer’s warranty holds out a dealer as being
authorized to make warranty repairs, then a reasonable person
might infer that the dealer is the manufacturer’s agent for the
purpose of repairs. When a manufacturer’s warranty directs the
purchaser to a particular dealer, and the dealer performs repairs
under the warranty, the manufacturer should be estopped from
denying liability for the dealer’s negligent repairs. Cf.
Restatement (Second) of Agency § 267 (1958).

In the present case, there is no evidence -that the
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manufacturer’s warranty instructed Kallhoff to have repairs
made by an authorized dealer, and no evidence that Kallhoff
relied on the manufacturer’s warranty when seeking repairs. In
his deposition, Kallhoff testified that he did not receive any
warranty materials and did not recall any discussions with the
dealer regarding warranty materials. Furthermore, the
manufacturer’s manual which accompanied the stack mover
requires that to be eligible for warranty, a warranty registration
form must be filed with the manufacturer within 5 days of
delivery. There is no evidence that Kallhoff complied with these
requirements.
I therefore concur in the result.

JOHNA. FECHT, DIRECTOR, WAREHOUSE DEPARTMENT, NEBRASKA
PuBLIC SERVICE COMMISSION, APPELLEE, V. QUALITY
PROCESSING, INC., APPELLEE, AND THOMAS CULLAN AND HARRY
CULLAN, DOING BUSINESS AS CULLAN FARMS, ET AL., APPELLANTS.
S08N.W.2d 236

Filed November 19, 1993. No. S-91-266.

1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in
connection with which an appellate court has an obligation to reach an
independent conclusion irrespective of the determination made by the trial
court.

2. Sales: Public Service Commission: Notice: Time. Under Neb. Rev. Stat.
§ 75-905(1)(c) (Reissue 1990), a seller has no recourse to the security of a grain
dealer unless the Public Service Commission has notice of any apparent loss
within 10 days.

Appeal from the Nebraska Public Service Commission.
Affirmed.

Terry Curtiss, of Curtiss, Moravek & Curtiss, P.C., for
appellants. '

Don Stenberg, Attorney General, and L. Jay Bartel for
appellee Fecht.
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HasTiNngs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

BOSLAUGH, J.

This is an appeal from a modified order determining claims
entered by the Nebraska Public Service Commission (PSC) on
February 12, 1991. The modified order amended an order
determining claims entered by the PSC on August 28, 1990,
allowing and disallowing various claims made against the bond
of Quality Processing, Inc. (QPI), a licensed grain dealer whose
license was revoked by the PSC on April 24, 1990.

Nebraska’s Grain Dealer Act requires all licensed grain
dealers to post security in the event the grain dealer fails to pay
for grain it has purchased and received. Neb. Rev. Stat.
§ 75-903 (Reissue 1990). '

The appellants are producers who sold and delivered
dry edible beans to QPI but were not paid. The
-complainant-appellee is John A. Fecht, the director of the
Warehouse Department of the PSC.

QPI was obligated by Neb. Rev. Stat. § 75-905 (Reissue
1990) to pay for all grain purchased within 10 days of its receipt.
QPI did not do so, but negotiated contracts with the appellants
to make payment for the beans at subsequent dates.

On February 27, 1990, Fecht, as director of the PSC’s
Warehouse Department, filed a complaint and request for
temporary suspension of QPI’s license pursuant to Neb. Rev.
Stat. § 75-903.01 (Reissue 1990). The complaint alleged that
QPI was in violation of its grain dealer security because QPI
had failed to pay for dry edible beans delivered to it by two
producers who had contracts for the purchase of their beans.

On March 2, the PSC examined QPI’s records. The
examination revealed that in addition to not paying the
contracts of the parties listed in the complaint, QPI had failed
to make payments due on numerous other contracts for the
purchase of edible beans. On March 28, a hearing was held
before the PSC concerning the allegations in the complaint.
The appellants’ attorney presented evidence of their claims and
was granted leave to mail further claims at a later date.

Section 75-905 provides:
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(1) Except as provided in subsection (2) of this section,
no seller shall have recourse to the grain dealer’s security
unless the seller:

(a) Demands that payment from the grain dealer be
made within ten days of the date the grain dealer takes
possession of the seller’s grain;

(b) Negotiates any negotiable instrument issued as
payment for grain by the grain dealer within ten days of its
issuance; and

(c) Notifies the commission within ten days of any
apparent loss to be covered under the terms of the grain
dealer’s security.

(2) When grain is delivered to a grain dealer in multiple
shipments comprising one contract, the seller shall not
have recourse to the grain dealer’s security unless the seller
notifies the commission within forty-five days of the date
of the first shipment of any apparent loss to be covered
under the terms of the grain dealer’s security.

The appellants’ claims were denied by the PSC because they

were not presented to the PSC within 10 days of the date the
appellants’ contracts for payment became due and were not

paid.
The appellants contend the PSC erred in its determination as

to when their apparent losses occurred and in allowing some,
but not all, claims discovered in its investigation of QPI made
on March 2, 1990.

Although in an appeal from the commission this court
ordinarily examines the record to determine whether the
commission acted within the scope of its authority and
whether the evidence establishes that the order in question
is not unreasonable or arbitrary, In re Application of A
Touch of Class Limousine, Inc., antep. 33,497 N.W.2d 71
(1993), and In re Application of Overland Armored Exp.,
229 Neb. 524, 428 N.W.2d 166 (1988), the issues presented
by the assignments of error in this case are controlled by
statute. Statutory interpretation is a matter of law in
connection with which an appellate court has an
obligation to reach an independent conclusion irrespective
of the determination made by the trial court. Curry v.
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State ex rel. Stenberg, 242 Neb. 695, 496 N.W.2d 512
(1993); Northern Bank v. Federal Dep. Ins. Corp., 242
Neb. 591, 496 N.W.2d 459 (1993).
Fecht v. The Bunnell Co., 243 Neb. 1, 3, 497 N.W.2d 50, 52
(1993).

In the Bunnell Co. case, this court affirmed the PSC’s
determination that a claim filed by the seller of grain to The
Bunnell Co. was untimely because the seller failed to provide
the PSC notice of its apparent loss within 45 days of the date it
first shipped grain to The Bunnell Co., as provided in
§ 75-905(2).

In the present case, the plain language of § 75-905(1)(c)
requires that in order for a seller to have recourse to a grain
dealer’s security, the PSC must have notice of any apparent loss
to the seller within 10 days of such loss. Without deciding
whether coverage existed in the first instance, we note that in
any event, a claim was not filed within 10 days of an apparent
loss.

In the Bunnell Co. case, the grain dealer made similar
promises to the seller; however, the evidence was
uncontroverted that the seller did not furnish the PSC with
notice within 45 days of its first shipment of grain, and this
court held that the PSC correctly determined that the seller had
no recourse to the grain dealer’s security.

In the present case, the PSC did not err in its determination
that in order for the appellants to have recourse to QPI’s
security, they were required to provide notice to the PSC of their
apparent loss within 10 days of the dates their contracts became
due but were not paid. “The key to coverage of the grain
dealer’s bond is a breach of the duty to pay . . . .” Department of
Agriculture v. Ackerman, 34 111. App. 3d 796, 798, 341 N.E.2d
48, 50 (1975). In Stock v. Meissner, 209 Neb. 636, 309 N.W.2d
86 (1981), this court held that a cause of action against a grain
dealer or its surety accrues when the seller has the right to make
demand for payment.

In this case, the evidence is uncontradicted that the

- appellants failed to notify the PSC of QPI’s failure to pay their
contracts within 10 days of their due dates. Accordingly, the
PSC did not err in denying the appellants recourse to QPI’s
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security because of their failure to timely notify the PSC of their
claims.

The appellants argue that the PSC erred in using the date of
its examination of QPI’ records, March 2, 1990, as the date
upon which it had notice of apparent loss in allowing or
disallowing various claims. The appellants contend the PSC
should have used the date on which it temporarily suspended
QPI’s grain dealer license, February 27, 1990, as the date it
received notice of the various claimants’ apparent losses.

The PSC temporarily suspended QPI’s license on February
27 based on the complaints of two grain sellers. The PSC had no
notice of any other sellers’ apparent losses until it actually
inspected QPI’s records on March 2 and discovered QPI’s
failure to make timely payment on contracts for grain it had
purchased. The PSC did not act arbitrarily in disallowing the
appellants’ claims because the appellants’ 10-day notification
period had already expired on March 2, when the inspection
took place.

The PSC’s modified order determining claims is supported
by the record and is affirmed.

AFFIRMED.

JAY R. WILSON AND GREGORY G. JENSEN, DOING BUSINESS AS
W J ENTERPRISES, APPELLANTS, V. WILLIAM MISKO, APPELLEE.
508 N.W.2d 238

Filed November 19, 1993. No. S-91-396.

1. Pleadings: Appeal and Error. In its review, an appellate court disposes of an
appeal on the basis of the theory presented by the pleadings on which the case
was tried. .

2. Contracts: Rescission. Rescission entails the annulling, abrogation, or
unmaking of a contract and the placing of the parties to it in status quo.

3. Appeal and Error. As to questions of law, an appellate court has an obligation to
reach an independent, correct conclusion irrespective of the determination made
by the trial court.

4. Directed Verdict: Appeal and Error. In reviewing the action of a trial court, an
appellate court must treat a motion for directed verdict as an admission of the
truth of all competent evidence submitted on behalf of the party against whom
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the motion is directed. Such being the case, the party against whom the motion is
directed is entitled to have every controverted fact resolved in its favor and to
have the benefit of every inference which can reasonably be deduced from the
evidence. i

Directed Verdict. In order to sustain a motion for directed verdict or for
judgment notwithstanding the verdict, the court resolves the controversy as a
matter of law and may do so only when the facts are such that reasonable minds
can draw but one conclusion.

Witnesses: Testimony: Juries. The credibility of witnesses and the weight to be
given their testimony are solely for the consideration of the jury.

Securities Regulation: Liability. Liability under the Securities Act of Nebraska,
Neb. Rev. Stat. § 8-1101 et seq. (Reissue 1991 & Cum. Supp. 1992), extends only
to a person who successfully solicits purchase of securities, motivated at least in
part by desire to serve his or her own financial interests or those of the securities
owner.

Jury Instructions: Appeal and Error. An inadvertent grammatical error in an
instruction is harmless error if it is clear from the instruction itself and the other
instructions given that the jury was not misled.

. An instruction that misstates the issues or defenses and has a
tendency to mislead the jury is erroneous.

Statutes. Effect must be given, if possible, to all the several parts of a statute; no
sentence, clause, or word should be rejected as meaningless or superfluous if it
can beavoided.

Jury Instructions. The proper method of presenting a case to a jury in its

_ instructions is by a clear and concise statement by the trial court of the issues

which find support in the evidence.

Jury Instructions: Appeal and Error. It is the duty of the trial court to instruct on
the proper law of the case, and failure to do so constitutes prejudicial error.
Fraud. The elements of fraud by concealment are (1) that the defendant
concealed or suppressed a material fact; (2) that the defendant had knowledge of
this material fact; (3) that this material fact was not within the reasonably
diligent attention, observation, and judgment of the plaintiff; (4) that the
defendant suppressed or concealed this fact with the intention that the plaintiff
be misled; (5) that the plaintiff was reasonably so misled; and (6) that the
plaintiff suffered damage as a result.

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a
court’s refusal to give a requested instruction, an appellant has the burden of
showing that (1) the tendered instruction is a correct statement of the law, (2) the
tendered instruction is warranted by the evidence, and (3) the appellant was
prejudiced by the court’s refusal to give the tendered instruction.

Jury Instructions. Whether requested to do so or not, the trial court has the duty
of instructing the jury on issues presented by the pleadings and the evidence.
Pretrial Procedure: Appeal and Error. Permission to have additional time in
which to answer requests for admission is addressed to the discretion of the trial
court, and absent an abuse of discretion will not be reversed.

Trial: Self-Incrimination, Where a defendant in a civil case refuses to testify on
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the ground that the evidence may incriminate him, the trier of fact may draw an
adverse inference from his refusal.

18. Pretrial Procedure: Self-Incrimination: Trial: Jury Instructions. Where a party
served with requests for admissions refuses to respond, relying on the
constitutional privilege, the offering party may introduce the requested
admissions in evidence, and the court must instruct the jury that it could, but did
not have to, draw adverse inferences from the responding party’s refusal to
answer.

19. Venue: Appeal and Error. Where the record does not show an abuse of
discretion, a ruling on a motion to transfer venue will not be disturbed on
appeal.

20. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion
exists when a judge, within the effective limits of authorized judicial power,
elects to act or refrain from action, but the selected option results in a decision
which is untenable and unfairly deprives a litigant of a substantial right or a just
result in matters submitted for disposition through a judicial system.

Appeal from the District Court for Valley County: EDWARD
E. HANNON, Judge. Reversed and remanded for a new trial.

J. Scott Searl and William G. Dittrick, of Baird, Holm,
McEachen, Pedersen, Hamann & Strasheim, for appellants.

Patrick T. O’Brien, of Bauer, Galter, O’Brien & Allan, for
appellee.

Hastings, C.J., BOSLAUGH, WHITE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

HasTtings, C.J.

The plaintiffs appeal from a jury verdict in favor of
the defendant in this action to recover damages for
misrepresentation, securities violations, and fraud and deceit.
The action was originally filed in the district court for Douglas
County, but upon a request for change of venue, the case was
tried in the district court for Valley County.

The plaintiffs’ assignments of error combine to assert that
the district court erred (1) in failing to rule that defendant, as a
matter of law, was a seller or offeror of unregistered securities
who is liable to the plaintiffs under Neb. Rev. Stat. § 8-1118(1)
(Reissue 1991); (2) in failing to instruct the jury that the
defendant could be found liable under § 8-1118(1) if the jury
determined the defendant was an offeror of an unregistered
security, in failing to instruct the jury on fraudulent
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concealment, and in giving its instruction defining “seller”
rather than giving the plaintiffs’ proposed instruction defining
“seller”; (3) in failing to grant the plaintiffs’ motions for
directed verdict, for order to set aside verdict, for new trial, and
for reconsideration of motion for directed verdict; (4) in failing
to (a) grant plaintiffs’ motion for summary judgment by
deeming admitted plaintiffs’ requests for admissions, (b)
receive defendant’s admissions of the plaintiffs’ requests for
admissions into evidence, and (c) instruct the jury as to facts
established by reason of defendant’s failure to timely respond to
plaintiffs’ requests for admissions; and (5) in granting the
defendant’s motion for change of venue. _

The plaintiffs assert that the standard of review with regard
to the trial court’s legal rulings, the requested jury instructions,
the motion for summary judgment, the motion for directed
verdict, and the jury verdict on the rescission under § 8-1118(1)
of the Securities Act of Nebraska should be de novo on the
record. Section 8-1118(1) provides in pertinent part:

Any person who offers or sells a security in violation of
section 8-1104 or offers or sells a security by means of any
untrue statement of a material fact or any omission to
state a material fact necessary in order to make the
statements made in the light of the circumstances under
which they are made not misleading, the buyer not
knowing of the untruth or omission, and who does not
sustain the burden of proof that he did not know and in
the exercise of reasonable care could not have known of
the untruth or omission, shall be liable to the person
buying the security from him, who may sue either at law or
in equity to recover the consideration paid for the security,
together with interest at six percent per annum from the
date of payment, costs, and reasonable attorneys’ fees,
less the amount of any income received on the security,
upon the tender of the security, or for damages if he no
longer owns the security.
(Emphasis supplied.)

The plaintiffs note that there is apparently no case law in
Nebraska addressing the issue of whether a suit under
§ 8-1118(1) is an action at law or in equity, but argue that a
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“reasonable and logical interpretation” of the statute is that a
suit to recover consideration paid for a security is a claim for
rescission and therefore, in equity. Brief for appellants at 3 n.1.
While the plaintiffs assert that their claim was for rescission,
their third amended petition, as well as two previously filed
petitions, prayed for damages rather than equitable relief.

In its review, an appellate court disposes of an appeal on the
basis of the theory presented by the pleadings on which the case
was tried. Sikyta v. Arrow Stage Lines, 238 Neb. 289, 470
N.W.2d 724 (1991); Union Pacific RR. Co. v. Kaiser Ag. Chem.
Co., 229 Neb. 160,425 N.W.2d 872 (1988).

The plaintiffs owned the security at the time of trial, and they
then tendered the security to the defendant in accordance with
§ 8-1118(1). Rescission entails “[a]nnulling, abrogation or
unmaking of contract and the placing of the parties to it in
status quo.” Black’s Law Dictionary 1174 (5th ed. 1979).
Although one of the issues at trial was whether the defendant
was a seller of the security, the defendant did not have title to the
security prior to the plaintiffs’ purchase, and consideration for
the security was made payable to Paradox Energy Program, not
to the defendant. Abrogation of the contract would not place
the parties in status quo, and thus, it would appear that the
relief requested by the plaintiffs would most appropriately be
termed damages, as pled, rather than rescission, and de novo
review would not apply.

Therefore, we will review this case as an action at law,
determining only whether there is credible evidence to support
the findings of fact. However, as to matters of law, an appellate
court has an obligation to reach an independent, correct
conclusion irrespective of the determination made by the trial
court. VanDeWalle v. Albion, 243 Neb. 496, 500 N.W.2d 566
(1993); Universal Assurors Life Ins. Co. v. Hohnstein, 243
Neb. 359, S00N.W.2d 811 (1993).

In reviewing the action of a trial court, we must treat a
motion for directed verdict as an admissionof the truth of all
competent evidence submitted on behalf of the party against
whom the motion is directed. Such being the case, the party
against whom the motion is directed is entitled to have every
controverted fact resolved in its favor and to have the benefit of
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every inference which can reasonably be deduced from the
evidence. Humphrey v. Nebraska Public Power Dist., 243 Neb.
872, 503 N.W.2d 211 (1993); Sell v. Mary Lanning Memorial
Hosp., 243 Neb. 266, 498 N.W.2d 522 (1993).

In order to sustain a motion for directed verdict or for
judgment notwithstanding the verdict, the court resolves the
controversy as a matter of law and may do so only when the
facts are such that reasonable minds can draw but one
conclusion. Humphrey v. Nebraska Public Power Dist., supra;
Patterson v. Swarr, May, Smith & Anderson, 238 Neb. 911, 473
N.W.2d 94 (1991).

In 1987, plaintiffs Gregory G. Jensen and Jay R. Wilson and
defendant William Misko were residents of Valley County,
Nebraska. Jensen and Misko were good friends, and Jensen
had served as Misko’s attorney on several business matters.
Wilson and Misko were also friends and were partners in an
underground sprinkler business. In early May 1987, Wilson and
Misko traveled to a farm and home show in Kearney, where
they had a display for their sprinkler company. While in
Kearney, Misko spoke with Tom Clement at the Misko Sporting
Goods store. Clement had been employed there, but was in the
process of moving from Kearney to Greeley, Colorado.
Clement told Misko that he was involved with the Paradox
Energy Program and was going to be selling units of that
program, which was an oil exploration entity. Misko testified
that he became interested in the program because it had the
potential for earning a lot of money. While Misko stated that
Wilson was also present for the conversation with Clement,
Wilson testified that he did not recall seeing Clement that day,
but spoke with Misko about investing in the program on their
drive from Kearney to Ord.

Misko subsequently attended a seminar in Greeley that dealt
with the Paradox Energy Program, and he brought a
prospectus home from that meeting. Misko testified that the
meeting’s sales pitch was very effective and that he became
excited about the program. On May 23 or 24, he took the
prospectus to Jensen’s office and asked Jensen to look it over.
He stated that Jensen told him it looked like a legitimate
document but that this was not his area of expertise, and he,
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































