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STATEOF NEBRASKA, APPELLEE, V. RicKY J. COSTANZO,
APPELLANT.
495 N.W.2d 904

Filed February 19, 1993. No.S-90-912.

Postconviction. The Nebraska Postconviction Act, Neb. Rev. Stat. § 29-3001 et seq.
(Reissue 1989), requires that a prisoner seeking relief under the act must be in
actual custody in Nebraska under a Nebraska sentence.

Appeal from the District Court for Douglas County:
LAWRENCE J. CORRIGAN, Judge. Appeal dismissed.

J. Mark Barnett, of Jewell, Gatz, Collins, Dreier &
Fitzgerald, for appellant.

Don Stenberg, Attorney General, and Delores Coe-Barbee
for appellee.

HasTtINGs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

FAHRNBRUCH, J.

On December 16, 1986, Ricky J. Costanzo was found guilty
of assault in the first degree by a Douglas County District Court
jury. He received an indeterminate sentence of 5 to 10 years’
imprisonment. Costanzo’s conviction and sentence were
affirmed by this court on February 12, 1988. State v. Costanzo,
227 Neb. 616,419 N.W.2d 156 (1988).

Thereafter, Costanzo filed a petition seeking (1) a new trial
because of newly discovered evidence and (2) postconviction
relief because of alleged (a) ineffectiveness of counsel, (b)
failure by the State to disclose exculpatory evidence, and (c)
prosecutor misconduct. In State v. Costanzo, 235 Neb. 126, 454
N.W.2d 283 (1990), this court affirmed the trial court’s denial
of the defendant’s motion for new trial. We did, however,
reverse the trial court’s denial of postconviction relief and
remand that issue to the trial court for findings of fact and
conclusions of law. Upon remand, the trial court, after making
findings of fact and conclusions of law, again denied Costanzo
postconviction relief, which ruling Costanzo has appealed to
this court.

At oral argument on appeal to this court, Costanzo
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acknowledged that he had been imprisoned on the assault
charge, that he had been paroled and subsequently had been
discharged from parole, and that he was no longer in the State’s
custody. Because of these facts, Costanzo’s appeal has become
moot.

Costanzo instituted his postconviction action pursuant to the
Nebraska Postconviction Act, Neb. Rev. Stat. § 29-3001 et seq.
(Reissue 1989). This court has held that ‘“the Nebraska
Postconviction Act, §§ 29-3001 et seq., requires that a prisoner
seeking relief under the act must be in actual custody in
Nebraska under a Nebraska sentence.” State v. Harper, 233
Neb. 841, 843, 448 N.W.2d 407, 408 (1989). Accord State v.
Whitmore, 234 Neb. 557, 452 N.W.2d 31 (1990).

Since Costanzo is no longer in actual custody in Nebraska
under a Nebraska sentence, his appeal is moot and must be
dismissed.

APPEAL DISMISSED.

STATE OF NEBRASKA, APPELLEE, V. STEPHEN W. VAN ACKEREN,
APPELLANT,
495 N.W.2d 630

Filed February 19, 1993. No. S-91-394.

1. Motions to Suppress: Appeal and Error. [n determining the correctness of a trial
court’s ruling on a motion to suppress, an appellate court will uphold the trial
court’s findings of fact unless those findings are clearly erroneous.

. In determining whether a trial court’s findings on a motion to
suppress are clearly erroneous, an appellate court does not reweigh evidence or
resolve conflicts therein, but takes into consideration that the trial court has
observed the witnesses testifying in regard to the motion to suppress.

3. Police Officers and Sheriffs: Investigative Stops: Search and Seizure: Arrests:
Probable Cause. The first tier of police-citizen encounters involves no restraint
of the liberty of the citizen involved, but, rather, the voluntary cooperation of
the citizen is elicited through noncoercive questioning. This type of contact does
not rise to the level of a seizure and therefore is outside the realm of Fourth
Amendment protection. The second category, the investigative stop, is limited to
brief, nonintrusive detention during a frisk for weapons or preliminary
questioning. This type of encounter is considered a “seizure” sufficient to
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invoke Fourth Amendment safeguards, but because of its less intrusive
character requires only that the stopping officer have specific and articulable
facts sufficient to give rise to reasonable suspicion that a person has committed
or is committing a crime. The third type of police-citizen encounters, arrests, are
characterized by highly intrusive or lengthy search or detention. The Fourth
Amendment requires that an arrest be justified by probable cause to believe that
a person has committed or is committing a crime.

Police Officers and Sheriffs: Search and Seizure: Words and Phrases. A seizure
occurs when an officer, by means of physical force or show of authority, has in
some way restrained the liberty of a citizen.

Police Officers and Sheriffs: Investigative Stops: Probable Cause. An
investigatory stop must be justified by objective manifestation that the person
stopped is, has been, or is about to be engaged in criminal activity. In
determining what cause is sufficient to authorize police to stop a person, the
totahty of the circumstances—the whole picture—must be taken into account.

. Police of ficers must have a particularized and objective
basis for suspecting the person stopped of criminal activity. The assessment of
the totality of circumstances includes all of the objective observations and
considerations, as well as the suspicion drawn by a trained and experienced
police officer by inference and deduction that the individual stopped is or has
been or is about to be engaged in criminal activity.

Police Officers and Sheriffs: Investigative Stops. An officer is not required to
wait until a crime has occurred before making an investigative stop.

Police Officers and Sheriffs: Arrests: Probable Cause. When a law enforcement
officer has knowledge, based on information reasonably trustworthy under the
circumstances, which justifies a prudent belief that a suspect is committing or
has committed a crime, the officer has probable cause to arrest without a
warrant.

: . Probable cause for a warrantless arrest is to be
evaluated by the collectlve information of the police engaged in a common
investigation.

Arrests: Search and Seizure. An arrest may not be used as a pretext to search for
evidence.

Arrests: Appeal and Error. The determination of whether an arrest is pretextual
is a question of fact for the trial court. An appellate court will not reverse a trial
court’s finding on this question unless the finding is clearly erroneous.

Jury Instructions: Appeal and Error. Issues not properly presented and passed
upon by the trial court may not be raised on appeal. The failure to object to a
jury instruction after it has been submitted to counsel for review generally
precludes raising an objection on appeal.

. If the jury instructions, when read together, correctly state the
law, are not misleading, and adequately state the issues, there is no prejudicial
error.

Appeal from the District Court for Douglas County: JERRY

M. GiTNICK, Judge. Affirmed.
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Thomas M. Kenney, Douglas County Public Defender, and
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HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

HasTtings, C.J.

Following a jury trial, the defendant, Stephen W. Van
Ackeren, was found guilty of the offenses of burglary, use of a
firearm in the commission of a felony, and felon in possession
of a firearm. At an enhancement hearing, the court found the
defendant not guilty of being a habitual criminal. He was
sentenced to serve consecutive terms of imprisonment of not
less than 62/s years nor more than 20 years for burglary, of not
less than 20 months nor more than 5 years for use of a firearmin
the commission of a felony, and of not less than 20 months nor
more than 5 years for felon in possession of a firearm.

Defendant appeals, asserting (1) that the district court
committed reversible error in denying the defendant’s motion to
suppress the fruits of a Fourth Amendment seizure of his
person; (2) that even if the court determines that the Fourth
Amendment seizure was not an arrest but, rather, an
investigative stop, the evidence obtained as a result of the search
of the defendant should still have been suppressed because the
State lacked reasonable articulable circumstances sufficient to
sustain a Terry-type stop; (3) that the seizure of the defendant’s
automobile without probable cause and in violation of the
federal and state constitutional provisions against unlawful
search and seizure is inseparable from the de facto seizure of the
defendant’s person and that the search of the defendant is the
fruit of the original unlawful seizure of his vehicle; (4) that the
search of the defendant was unreasonable and a violation of the
Fourth Amendment in that the stop of the defendant was a
pretext to effectuate a full-blown search of the defendant; and
(5) that Nebraska’s pattern jury instruction, NJI 14.08
(reasonable doubt), is a violation of the Due Process Clause of
the 14th Amendment to the U.S. Constitution. We affirm.
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In determining the correctness of a trial court’s ruling on a
motion to suppress, an appellate court will uphold the trial
court’s findings of fact unless those findings are clearly
erroneous. State v. Coleman, 241 Neb. 731, 490 N.W.2d 222
(1992); State v. Melton, 239 Neb. 790, 478 N.W.2d 341 (1992).
In determining whether a trial court’s findings on a motion to
suppress are clearly erroneous, an appellate court does not
reweigh evidence or resolve conflicts therein, but takes into
consideration that the trial court has observed the witnesses
testifying in regard to the motion to suppress. State v. Coleman,
supra; State v. Melton, supra.

On January 16, 1986, the burglary unit of the Omaha Police
Division set up a police surveillance of Van Ackeren. Officer
Larry Roberts testified that the surveillance came about as a
result of a lengthy investigation by Officer Michael Hoch of the
burglary unit, along with additional input from other officers
in the unit. It was the position of the burglary unit that during
November and December 1985 and the first half of January
1986, there had been 47 burglaries with significant similarities
in police districts 120 and 130 of southwest Omaha. Based on a
review of burglary reports, the police were able to establish a
pattern, or modus operandi, in a large number of these
burglaries. It was determined that a large number of burglaries
occurred on Thursdays, with a significant number reported
after 7 p.m., indicating that the burglaries were probably
occurring between 5:30 and 7:30 in the evening, when the
victims were away from home. The police also found that the
method of entry for a majority of the burglaries involved the
use of a prying type of instrument at the rear door or rear patio
door and the types of items stolen were primarily easily
concealable, such as jewelry, cash, coin collections, and other
items of that nature.

The defendant, Van Ackeren, was known to the Omaha
Police Division as an established burglar and convicted felon.
Officer Roberts testified that the defendant had indicated to the
police in 1968 that he had been involved in approximately 264
burglaries in the city, and in 1976 had admitted involvement in
36 burglaries in a 5-day period. See, e.g., State v. Van Ackeren,
200 Neb. 812, 265 N.W.2d 675 (1978); State v. Van Ackeren,
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194 Neb. 650,235 N.W.2d 210 (1975).

Based on prior interviews with the defendant, police records,
field interrogation cards, information reports, and current
burglary investigations, the burglary unit concluded that the
previous criminal activities of the defendant had occurred in the
same general vicinity as the current burglaries; the modus
operandi used by the suspect in their current investigations was
similar to that used by the defendant; and the types of items
taken were also very similar. _

Officer Roberts testified that in a previous interview with
burglary officers, the defendant had indicated that he preferred
to enter residences between 5:30 and 7:30 in the evening when
people were out; that he would enter through the rear door
primarily, normally using a prying instrument; and that he took
items of value which could be easily concealed and easily
fenced.

The burglary unit devised a plan to place the defendant under
surveillance on a Thursday between the hours of 4 and 6 p.m.,
the day and time most of the burglaries were thought to have
occurred. Surveillance of his home in Council Bluffs, Iowa,
began at approximately 4 p.m. on January 16, 1986. Seven
unmarked cars and an aircraft were used to observe his
activities. Police officers observed a car registered to the
defendant leave the area of his home at approximately 6:05
p.m. Officer William Connelly, who observed the vehicle from
the aircraft, testified that the car made numerous turns for
several minutes in the immediate neighborhood, then
proceeded south on a highway near the Manawa exit, entered
Interstate 80 at that point, and proceeded west toward Omaha.
Officer Connelly observed that the car varied its speed from 40
to 80 miles an hour, accelerating and decelerating suddenly.
Officer Connelly also testified that he tracked the vehicle after
it exited the Interstate at 72d Street, and observed that the
vehicle’s lights were turned off at 74th Street, turned on again
after a minute or two, then turned off again at Vinton Street.

Officer Paul Cook, assigned to assist with the surveillance
team and record the times of the activities which took place,
testified that he was in contact with the other police units by
radio and charted these activities by documenting them on a
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tape recorder. Officer Cook testified that at approximately 6:23
the defendant stopped his vehicle at 7400 Hascall Street and
turned off his lights for a short period of time, then moved
again with the lights on; at 6:27 he stopped at Rogers Road and
turned his lights off, then turned them on again when he
moved; at 6:30 he was observed at 74th and Wright Streets,
where the lights went off again; the lights went on again, and
the vehicle moved and was spotted at 6:35 at 7400 Vinton,
where the defendant exited the vehicle. Police officers then
attempted to locate the defendant, who remained out of visual
contact for 40 minutes.

Officer Pitmon Foxall testified that when he arrived at the
area of the defendant’s vehicle at approximately 7 p.m., he
assisted an Officer Frock in flattening the two passenger-side
tires of what was believed to be the defendant’s car. Officer
Foxall stated that this was done in order to prevent the
defendant from leaving and to prevent any possible problems,
such as eliminating any dangerous situation that might arise if
the defendant attempted to flee. Foxall also testified that the
defendant was to be detained in the area and questioned.

Officer Joseph Davitt testified that he had followed the
defendant’s vehicle from the Lake Manawa entrance on
Interstate 80 for up to 10 minutes. Due to a sudden deceleration
of the defendant’s vehicle as it exited at 72d Street, Officer
Davitt had to keep going on the Interstate in order to keep his
identity from being discovered. He next saw the defendant’s
vehicle parked, unoccupied, on Vinton Street.

Officer Davitt took up surveillance across the street in a
church parking lot. He observed the defendant walking back
toward his vehicle, coming across the edge of the yard at 74th
and Vinton. Officer Davitt saw the defendant walk past his car,
about 5 feet off the left front fender. The police officer
approached the defendant, and when they were approximately
50 feet apart he told the defendant to “hold it a minute.” The
defendant stopped, and when Officer Davitt was only 3 or 4
feet away he announced that he was a police officer. The
defendant then ran north into a yard on the northwest corner of
74th and Vinton, where he was apprehended. Officer Davitt
testified that the defendant was tackled by Officers Frock and
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Foxall; he and Officer Hoch then arrived, and it took all four of
the officers to get the defendant to stop struggling and fighting.
Davitt stated that in order to secure the situation for the
officers’ safety, as well as the defendant’, the defendant was
handcuffed. Officer Davitt observed Officer Hoch remove a
handgun from the waist area of the defendant.

Officer Foxall testified that a screwdriver, a glove, and a set
of car keys were recovered from the grassy area where the
struggle with the defendant occurred. A Mazda key on the
keyring was later found to fit the car registered to the
defendant.

The defendant was transported to Central Police Station and
placed under arrest. He was searched, and items found on his
person included several penlights, a pink purse containing
various items of jewelry, a specific amount of cash and coin, a
sock, and a jar of Vaseline, in addition to personal jewelry
which the defendant was wearing at the time.

Officer Cook testified that after the defendant had been
secured, the officer searched the area to see if he could locate a
place that had possibly been burglarized, and approximately 15
minutes after the defendant was taken into custody, he located a
crime scene at 7277 Frederick. At that location, he found a rear
door to the residence that had been forced open. The owner of
the residence, Helen Olson, was out of town at the time of the
burglary. She was later contacted, and identified several of the
items which were recovered from the defendant as her property.

The first question is whether the trial court committed
reversible error by denying the defendant’s motion to suppress
the fruits of a Fourth Amendment seizure of his person.

In his brief, the defendant submits that there were three
actions initiated by the Omaha Police Division which may be
construed as Fourth Amendment seizures: (1) when, having lost
sight of the defendant, the police flattened the tires on his car to
deny his ability to leave the area; (2) when, as the defendant
approached his car, he was ordered to stop by a police officer,
and momentarily complied; (3) when the defendant was
physically restrained by tackling and handcuffing. The
defendant maintains that a Fourth Amendment seizure
occurred either at the time the police effectively took control of
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his car or, at the latest, when the police ordered him to stop. The
defendant further argues that his initial contact with the Omaha
police officers was not an investigatory stop, but, rather, a
full-blown arrest necessitating probable cause. The State
concedes that probable cause did not exist at the time of the
defendant’s initial confrontation with the police but contends
that the confrontation involved an investigative stop.

The three levels of police-citizen encounters were discussed
by the court in United States v. Armstrong, 722 F.2d 681,
683-84 (11th Cir. 1984):

In a recent en banc case, United States v. Berry, 670 E2d
583 (5th Cir.1982) (Unit B), this court set definitive
guidelines for applying the fourth amendment
requirements to airport stops and searches of criminal
suspects by law enforcement officials. The court
concluded that there are three distinct tiers of
police-citizen encounters, each triggering a different
analysis of the balance which should be struck between the
government’s need to search and the invasion of privacy
interests which such a search entails.

The first tier of police-citizen encounters involves no
restraint of the liberty of the citizen involved, but rather
the voluntary cooperation of the citizen is elicited through
non-coercive questioning. This type of contact does not
rise to the level of a seizure and therefore is outside the
realm of fourth amendment protection. Id. at 591. The
second category, the investigative stop, is limited to brief,
non-intrusive detention during a frisk for weapons or
preliminary questioning. This type of encounter is
considered a “seizure” sufficient to invoke fourth
amendment safeguards, but because of its less intrusive
character requires only that the stopping officer have
specific and articulable facts sufficient to give rise to
reasonable suspicion that a person has committed or is
committing a crime. Id. The third type of police-citizen
encounters, arrests, are characterized by highly intrusive
or lengthy search or detention. The fourth amendment
requires that an arrest be justified by probable cause to
believe that a person has committed or is committing a
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crime.

The second tier, or investigative stop, has been defined by
Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889
(1968), and the cases which followed. In 7erry, the Supreme
Court stated:

It is quite plain that the Fourth Amendment governs
“seizures” of the person which do not eventuate in a trip to
the station house and prosecution for crime—*“arrests” in
traditional terminology. It must be recognized that
whenever a police officer accosts an individual and
restrains his freedom to walk away, he has “seized” that
person.
392U.S. at 16.

In Florida v. Royer, 460 U.S. 491, 499-500, 103 S. Ct. 1319,
75 L. Ed. 2d 229 (1983), the Court noted that while not all
seizures of the person must be justified by probable cause to
arrest for a crime, Terry and its progeny nevertheless created
only limited exceptions to the general rule that seizures of the
person do require probable cause to arrest:

Detentions may be “investigative” yet violative of the
Fourth Amendment absent probable cause. In the name
of investigating a person who is no more than suspected of
criminal activity, the police may not carry out a full search
of the person or of his automobile or other effects. Nor
may the police seek to verify their suspicions by means
that approach the conditions of arrest. . . .

The predicate permitting seizures on suspicion short of
probable cause is that law enforcement interests warrant a
limited intrusion on the personal security of the suspect.
The scope of the intrusion permitted will vary to some
extent with the particular facts and circumstances of each
case. This much, however, is clear: an investigative
detention must be temporary and last no longer than is
necessary to effectuate the purpose of the stop. Similarly,
the investigative methods employed should be the least
intrusive means reasonably available to verify or dispel the
officer’s suspicion in a short period of time. . . . It is the
State’s burden to demonstrate that the seizure it seeks to
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justify on the basis of a reasonable suspicion was
sufficiently limited in scope and duration to satisfy the
conditions of an investigative seizure.

(Citations omitted.)

Asserting that the degree of intrusion upon the citizen’s
freedom of movement would be paramount in determining
whether a police-citizen encounter was an investigatory stop or
a full-blown arrest, the defendant argues that it is pertinent that
the police had predetermined to seize him and disable his
automobile; that 13 police officers, 7 unmarked cars, and an
airplane were used in surveillance; that officers surrounded his
car and awaited his return to force an encounter; and that he
was confronted by a “confluence of armed police.” Brief for
appellant at 15.

The burglary unit’s surveillance plan included a notation that
the defendant’s vehicle was to be disabled if he forcibly entered
a residence. The defendant was observed driving into the area
of police districts 120 and 130, but the police had lost sight of
him by the time he had left his vehicle on Vinton Street. While
the police continued their search for him, the defendant was out
of visual contact for 40 minutes and the police did not observe a
forced entry. Officers testified, however, that his vehicle had
been disabled in order to avoid any dangerous situation which
might arise if he attempted to flee, and also because they
wanted the opportunity to question him. The defendant argues
that the disabling of his car is indicative of police intent to arrest
rather than stop. In support of this assertion, the defendant
points to the preliminary hearing testimony of Officer Hoch,
who stated then that the defendant was arrested for failure to
stop and that “it would have been a loitering and prowling
offense, knowing him and that area.” This testimony referred
to events which transpired after the defendant ran from the
police, and is therefore not indicative of a predetermined plan.
The police surveillance plan is contained in the record and only
reveals an intent to arrest if the defendant forcibly entered a
residence. Officer Cook testified that if he saw the defendant in
the area the police were to confront him and “[t]ry to talk to
him and figure out as to why he was in the area.” Officer Davitt
stated that the defendant was to be detained for questioning.
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Officer Foxall similarly testified that the defendant was to be
detained and questioned. Police Lt. Larry Roberts, who had
approved the surveillance plan, was questioned about what
orders he had given in regard to that plan:

Q. If he was observed entering a residence, isn’t it true
that you ordered that he be arrested?

A. That’s correct.

Q. What if he wasn’t observed entering a residence, did
you issue any orders in that respect?

A. They would have to rely on their own expertise at
that time and the circumstances surrounding the incident.

Q. Isthat the order that you gave them?

A. Ididn’t tell them this is an order. We discussed what
we would do. .

Q. If I can paraphrase it, and please correct me, you
told them obviously if you see him breaking into a house
wait until he comes out and catch him, place him under
arrest; is that a fair statement?

A. That is a fair statement.

Q. That is really what you hoped would happen?

A. That’sright.

Q. Secondly, you said if that doesn’t happen, and some
other circumstance arises, use your own judgment?

A. Ididn’t say specifically. We discussed in the briefing
before we went out what to do if certain things did occur.
And one in particular, if he were to go into a residential
area to get out of his car and leave, that we would attempt
to follow him on foot and determine what type of activity
he was involved in. And if sufficient reasonable grounds
existed, he would be stopped and checked.

Q. Stopped and checked, or arrested?

A. Stopped and checked.

Q. You didn’t order that he be arrested in the event that
he was in an area on foot, even though you hadn’t
observed him break into any houses, did you order that he
be arrested?

A. If there was no probable cause to arrest, how could I
orderit?

Although the testimony of the police officers would tend to
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support the proposition that an investigative stop was intended,
the defendant argues that by their actions in disabling his
vehicle and ordering him to stop as he approached the car, a de
facto arrest was made. In U.S. v. Hardy, 855 F.2d 753, 758-59
(11th Cir. 1988), cert. denied 489 U.S. 1019, 109 S. Ct. 1137,
103 L. Ed. 2d 198 (1989), the Eleventh Circuit Court of Appeals
examined the issue of when an investigative stop is sufficiently
limited in scope and duration so that it does not ripen into a
full-scale arrest requiring probable cause:
Consideration of this issue requires reference to a line of
Supreme Court cases culminating in United States v.
Sharpe, 470 U.S. 675, 105 S.Ct. 1568, 84 L.Ed.2d 605
(1985), and to our own decision in United States v.
Espinosa-Guerra, 805 F.2d 1502 (11th Cir. 1986).

Sharpe teaches that in distinguishing a true investigative
stop from a de facto arrest, we must not adhere to “rigid
time limitations” or “bright line rules,” 470 U.S. at 685,
105 S.Ct. at 1575, but must use ‘“common sense and
ordinary human experience.” Id., accord United States v.
Place, 462 U.S. 696, 709, 103 S.Ct. 2637, 2645, 77
L.Ed.2d 110 (1983) (declining to adopt “outside time
limitation” for permissible Terry stop). Several issues and
circumstances are deemed relevant to the analysis,
including the law enforcement purposes served by the
detention, the diligence with which the police pursue the
investigation, the scope and intrusiveness of the detention,
and the duration of the detention. See Sharpe, 470 U.S. at
685-86, 105 S.Ct. at 1575; Espinosa-Guerra, 805 F.2d at
1510; see also United States v. Alpert, 816 F.2d 958, 964
(4th Cir.1987) (relying on similar list of factors).

Turning first to the law enforcement purposes served by
the detention of appellants, the most important factor is
whether the police detained appellants to pursue a method
of investigation that was likely to confirm or dispel their
suspicions quickly, and with a minimum of interference.
See Sharpe, 470 U.S. at 686, 105 S.Ct. at 1575. A Terry
stop is justified to give the police an opportunity to engage
in brief and non-intrusive investigation techniques, such
as noncustodial questioning of the detained person. See
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id. (suspect was detained for 20 minutes so he could be

questioned by more experienced drug enforcement agent).
In Hardy, the appellants were detained in their car while a
trained narcotics dog was located and brought to the site of the
stop to “sniff” the car for the presence of drugs. The court
found that a canine sniff was the kind of minimally intrusive
investigative technique that may justify a Terry stop and that
the police had been diligent in locating the dog and its handler.
Although the appellants retained the keys to their car, the
government conceded that they were not free to leave. The
court disagreed with their assertion that the detention in their
own car was equivalent to custodial arrest. Although the court
was troubled by the 50-minute length of the detention, on the
facts of the case, the length of the stop alone did not invalidate
the detention.

In United States v. Jones, 759 F.2d 633 (8th Cir. 1985), cert.
denied 474 U.S. 837, 106 S. Ct. 113, 88 L. Ed. 2d 92 (1985),
police officers, suspecting that the defendant was acting as a
lookout for a burglary, gave chase when he ran to his vehicle,
and parked their police car behind his. Although the district
court had found that the car in which he was sitting had not
been blocked by the police car, the circuit court was of the
opinion that the defendant was, in a practical sense, at least
blocked in. Assuming that the officers had effectively blocked
the defendant’s car, the court concluded:

We do not believe that any blocking by itself could have
converted the stop into an arrest. The test is not, as argued
by Jones, whether a reasonable person would have felt
free to leave under the circumstances: That concern marks
the line between a fourth amendment seizure of any
degree and a consensual encounter which does not require
any minimal objective justification. Immigration &
Naturalization Service v. Delgado, U.S. , 104
S.Ct. 1758, 1762, 80 L.Ed.2d 247 (1984); United States v.
Mendenhall, 446 U.S. 544, 553-54, 100 S.Ct. 1870,
1876-77, 64 L.Ed.2d 497 (1980). Nor is the test whether a
citizen’s freedom of movement in fact actually has been
restricted: Even the investigative stop in the seminal 7erry
decision involved some use of physical force, as the officer
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grabbed Terry and spun him around. 392 U.S. at 7, 88
S.Ct. at 1872; see Michigan v. Summers, 452 U.S. 692, 698
n.7,101S.Ct. 2587,2592n. 7, 69 L.Ed.2d 340 (1981); but
see Terry, 392 U.S. at 19n. 16, 88 S.Ct. at 1879 n. 16. The
Supreme Court since has explicitly stated,

“The Fourth Amendment does not require a policeman
who lacks the precise level of information necessary for
probable cause to arrest to simply shrug his shoulders and
allow a crime to occur or criminal to escape. On the
contrary, Terry recognizes that it may be the essence of
good police work to adopt an intermediate response. * * *
A brief stop of a suspicious individual, in order to
determine his identity or to maintain the status quo
momentarily while obtaining more information, may be
most reasonable in light of the facts known to the officer
at that time.” Adams v. Williams, 407 U.S. 143, 145-46, 92
S.Ct. 1921, 1922-23, 32 L.Ed.2d 612 (1972) (citation
omitted).

Relying in part on this passage, United States v.
Patterson, 648 F.2d 625, 632, 633 (9th Cir.1981),
recognized that to hold that any complete, though brief,
restriction of liberty was an arrest would defeat the
purpose of investigative stops and make illusory much of
the police flexibility acknowledged as desirable by the
Supreme Court in Terry. Officers would have few
alternatives to consensual encounters short of arrest. See
Terry, 392 U.S. at 10-11, 88 S.Ct. at 1874-1875. Several
circuits thus conclude that an officer may impose a
momentary restriction on freedom of movement “to
maintain the status quo while making an initial inquiry,
provided the force displayed is not excessive under the
circumstances.” Patterson, 648 F.2d at 633.

Jones, 759 F.2d at 637-38. The Jones court concluded that
blocking generally will be reasonable when a suspect is in a
vehicle and could flee upon the approach of police, with
resulting danger to the public as well as to police officers.
Although in the instant case the defendant was not in his vehicle
when the tires were flattened, the intention was similarly to
prevent the defendant’s flight and possible danger to the public.
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In State v. Burgess, 43 Wash. App. 253, 716 P.2d 948 (1986),
officers discovered an abandoned pickup truck about a block
from an animal clinic which had sounded a silent alarm. From
running a registration check, they discovered that the pickup
belonged to the defendant and that he had burglarized the same
animal clinic on a previous occasion. The officers flattened the
vehicle’s tires in order to secure it while they continued their
investigation. The defendant argued that the officers had made
an unreasonable “seizure” by deflating the tires of his truck.
The Washington Court of Appeals found that

the detention of the truck in this manner was valid as a
reasonably limited intrusion into Burgess’s right “to be
secure” in his “effects” protected by the Fourth
Amendment against ‘“unreasonable searches and
seizures.” Warrantless seizures may be justified where
police officers are faced with emergencies or exigencies
which do not permit reasonable time and delay for a
judicial officer to evaluate and act upon an application for
a warrant. [Citations omitted.] Here, the officers deflated
the truck tires during the time when several of them were
in pursuit of a burglary suspect they believed was Burgess.
The deflation of his truck tires, unaccompanied by any
exploratory search at that time, was reasonably restricted
in time and place and necessary to prevent the suspect
from fleeing the scene of the burglary. If the officers had
not deflated the tires, they would have been faced with the
possibility that Burgess would remove the truck, taking its
contents with him. The officers did not obtain any
evidence from this seizure. The search of the automobile
did not occur until they possessed additional incriminating
information, justifying a more extensive intrusion.
Burgess, 43 Wash. App. at 259-60, 716 P.2d at 952. Similarly, in
the instant case, the purpose of disabling the defendant’s vehicle
was to prevent him from fleeing, and not for obtaining
evidence. Following the defendant’s arrest, his vehicle was
towed to Omaha Central Police Station’s garage. Officer Hoch
testified that prior to the time it was towed to the garage, it had
not been searched. Officer Davitt, who initially confronted the
defendant, testified that if he had questioned the defendant and
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had been satisfied with his responses, the police tow truck
would have been called to put air back into the tires so that the
defendant could drive his vehicle away.
The fact that police officers deflated two of the tires on the
defendant’s vehicle is not sufficient to sustain his contention
that the disabling constituted a de facto arrest. In applying the
factors delineated in U.S. v. Hardy, 855 F.2d 753 (11th Cir.
1988), to the facts of the instant case, the detention of the
defendant’s vehicle by deflating his tires would have allowed a
brief investigatory period of questioning, which could have
quickly confirmed or dispelled the officers’ suspicions in regard
to the defendant’s activities. Public safety concerns also provide
justification for a brief detention. Officer Davitt confronted
the defendant immediately upon his return to the vehicle and, if
given the chance, could have concluded the questioning
expeditiously. Although prolonged detention of the vehicle
could have transformed the stop into a full-scale arrest, the
defendant’s flight and subsequent arrest for possession of a
firearm obviates any determination of how long the detention
could reasonably have been sustained. Citing an Eighth Circuit
Court of Appeals decision, United States v. Rose, 731 F.2d 1337
(8th Cir. 1984), the defendant also argues that an action
tantamount to arrest has taken place if the officers’ conduct is
more intrusive than necessary for an investigative stop.
Although arguably the police could have devised a plan which
involved less intrusive means, the Supreme Court noted in
United States v. Sokolow, 490 U.S. 1, 11, 109 S. Ct. 1581, 104
L. Ed.2d 1(1989), that
[t]he reasonableness of the officer’s decision to stop a
suspect does not turn on the availability of less intrusive
investigatory techniques. Such a rule would unduly
hamper the police’s ability to make swift, on-the-spot
decisions . . . and it would require courts to “indulge in
‘unrealistic second-guessing.” ”

(Citations omitted.)

Thus, the defendant’s contention that the disabling of his
vehicle constituted a de facto arrest is without merit. Similarly
without merit is the assertion that he was under arrest at the
time he was first confronted by Officer Davitt. Officer Davitt
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testified that when he approached the defendant, from a
distance of about 50 feet, the first thing he said was “hold it a
minute.” Davitt stated that the defendant stopped and seemed
puzzled. The officer testified that he did not draw his gun and
did not say anything else until he was about 3 or 4 feet from the
defendant, when he identified himself as a police officer. The
defendant then ran north for 25 or 35 feet before he was
apprehended. The defendant recalled a different sequence of
events when he testified at the hearing on the motion to
suppress. In reference to the confrontation, he stated:
Davitt also came off the street towards my direction, and
he approached and he said hold it a minute, and then he
identified himself as a police officer. At that point in time [
stopped, I just kind of stood there for a few - just a very
brief moment, and his arm went into his jacket and he
started withdrawing a gun out, and at that point I backed
away. And then at that point he said halt. And almost
instantaneously I turned around and started walking back
around towards the back of the car. And I was a few feet
from the curb itself and the person identified as Frock
came out of the bushes with his gun drawn and told me to
freeze. And almost simultaneously the person identified
as Foxall is the one who said stop, police, and it all
happened very quickly. At the moment that Frock said
freeze, that’s when I started running, that’s when I broke.
In California v. Hodari D., 499 U.S. 621, 111 S. Ct. 1547,
113 L. Ed. 2d 690 (1991), the Supreme Court considered
whether, with respect to a show of authority as with respect to
application of physical force, a seizure occurs even though the
subject does not yield. The Court held that it does not. The
defendant in Hodari D., being pursued by police, tossed away a
small rock which proved to be crack cocaine. In moving to
" suppress the evidence, he relied on the proposition that “a
seizure occurs ‘when the officer, by means of physical force or
show of authority, has in some way restrained the liberty of a
citizen.’ Terry v. Ohio, 392 U. S. 1, 19, n. 16 (1968) (emphasis
added).” HodariD., 499 U.S. at 625. The Court found that the
language of the Fourth Amendment could not sustain the
defendant’s contention:
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The word “seizure” readily bears the meaning of a laying
on of hands or application of physical force to restrain
movement, even when it is ultimately unsuccessful. . . . It
does not remotely apply, however, to the prospect of a
policeman yelling “Stop, in the name of the law!” at a
fleeing form that continues to flee. That is no seizure. . . .
An arrest requires either physical force (as described
above) or, where that is absent, submission to the
assertion of authority.

HodariD.,499 U.S. at 626.

Thus, Officer Davitt’s initial show of authority did not
constitute a seizure; under either Officer Davitt’s or the
defendant’s version of events, the defendant failed to
effectively submit to the officer’s assertion of authority.

Defendant next claims that the evidence obtained as a result
of the search of the defendant should have been suppressed
because the State lacked reasonable articulable circumstances
sufficient to sustain a 7erry-type stop.

Investigative stops are statutorily authorized in Nebraska
under Neb. Rev. Stat. § 29-829 (Reissue 1989), which states in
part:

A peace officer may stop any person in a public place
whom he reasonably suspects of committing, who has
committed, or who is about to commit a crime and may
demand of him his name, address and an explanation of
his actions. When a peace officer has stopped a person for
questioning pursuant to this section and reasonably
suspects he is in danger of life or limb, he may search such
person for a dangerous weapon. If the peace officer finds
such a weapon or any other thing the possession of which
may constitute a crime, he may take and keep it until the
completion of questioning, at which time he shall either
returnit, if lawfully possessed, or arrest such person.

In discussing the application of the statute in State v. Longa,
211 Neb. 356, 363-64, 318 N.W.2d 733, 738-39 (1982), this court
noted that

Neb. Rev. Stat. § 29-829 (Reissue 1979) permits
officers to make stops short of an arrest in order to



STATE v. VAN ACKEREN 497
Citeas242 Neb. 479

determine the name and address of the person stopped,
and receive an explanation of that person’s actions. While
such “investigative stops” are governed by the fourth
amendment as well, it is clear that “in appropriate
circumstances the Fourth Amendment allows a properly
limited ‘search’ or ‘seizure’ on facts that do not constitute
probable cause to arrest or to search for contraband or
evidence of crime.” United States v. Brignoni-Ponce, 422

U.S. 873, 881,95S. Ct. 2574,45 L. Ed. 2d 607 (1975).

This lesser standard for investigative stops was recently
articulated by this court in State v. Ebberson, 209 Neb. 41,
305 N.W.2d 904 (1981), and reiterated in State v. Nowicki,
209 Neb. 640, 309 N.W.2d 89 (1981). Therein, relying on
United States v. Cortez, 449 U.S. 411, 101 S. Ct. 690,
66 L. Ed. 2d 621 (1981), we determined that “ ‘an
investigatory stop must be justified by objective
manifestation. that the person stopped is, has been, or is
about to be engaged in criminal activity. In determining
what cause is sufficient to authorize police to stop a
person, the totality of the circumstances — the whole
picture — must be taken into account.

“ ‘Police officers must have a particularized and
objective basis for suspecting the person stopped of
criminal activity. The assessment of the totality of
circumstances includes all of the objective observations
and considerations, as well as the suspicion drawn by a
trained and experienced police officer by inference and
deduction that the individual stopped is or has been or is
about to be engaged in criminal behavior. See, Brown v.
Texas, 443U.S.47,998S. Ct. 2637, 61 L. Ed. 2d 357 (1979);
Delaware v. Prouse, 440 U.S. 648, 99 S. Ct. 1391, 59 L.
Ed. 2d 660 (1979). ” (Emphasis in original.) 209 Neb. at
645,309 N.W.2d at 92-93.

An officer is not required to wait until a crime has occurred
before making an investigative stop. State v. Rein, 234 Neb.
917,453 N.W.2d 114 (1990).

Applying these standards to the facts of the instant case, the
totality of the circumstances provide sufficient justification for
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the investigatory stop. The burglary unit had reviewed burglary
reports and determined that a large number of burglaries with
significant similarities had been occurring in police districts 120
and 130 of southwest Omaha. The police officers concluded
that in many of the burglaries, small, easily concealable items
had been taken and that many had occurred on Thursdays and
were reported after 7 p.m., with entry of the residence achieved
by prying open a rear door. The officers considered this
information in connection with their knowledge of the
defendant’s methods of operation, based on police reports and
prior interviews with the defendant himself. The circumstances
were sufficiently similar to justify surveillance of the defendant
on a Thursday between the hours of 4 and 6 p.m., the day and
time that the police suspected the criminal activity would most
likely begin. The defendant was observed leaving his home at
6:05 p.m. on Thursday, January 16, 1986, driving with sudden
speed accelerations and decelerations as he headed toward
Omaha, and turning his lights briefly off and on again at
several stops. He arrived at a residential neighborhood within
the area of districts 120 and 130 and was away from his car for
approximately 40 minutes. Upon returning to the vicinity of his
car, the defendant ran when confronted by police. While flight
from a police officer alone is insufficient to warrant an
investigatory stop, see State v. Hicks, 241 Neb. 357, 488
N.W.2d 359 (1992), here reasonable articulable suspicion for an
investigative stop existed prior to the defendant’s flight. The
defendant not only fit the “profile” of a burglary suspect, but
also engaged in specific activities which, by virtue of the time
and place they occurred, reasonably aroused the suspicions of
the police. As stated in U.S. v. Malone, 886 F.2d 1162, 1164-65
(9th Cir. 1989): “In evaluating the validity of the detention . . .
we consider ‘the totality of the circumstances.’ . . . Even if each
of the factors viewed alone is consistent with innocent activity,
viewed together they may support a finding of reasonable
suspicion. . . . Wholly lawful conduct may justify a reasonable
suspicion of criminal activity.”
The defendant relies on an Eighth Circuit Court of Appeals
decision, U.S. v. Crawford, 891 F.2d 680 (8th Cir. 1989), in
which the court ruled that an investigatory stop of a defendant
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was not supported by reasonable suspicion. The defendant
asserts that the facts of Crawford are strikingly similar to those
of the instant case, in that the police were engaged in a
preplanned surveillance operation. Police became suspicious
when they observed the defendant enter and reenter a building,
carrying out bundles which he placed in a parked car. As the
defendant drove away, he was followed by an unmarked police
car. After he pulled to the right to let the unmarked car pass and
then drove faster and made several right turns, he was stopped
by the police. This case is easily distinguished, however, because
the surveillance of the building was established to observe
another resident of that building who had been arrested earlier
that day for transporting cocaine. Police were waiting for a
warrant to search the apartment of the suspect when they
happened to observe the defendant’s activities. The police did
not have any knowledge of a connection between the drug
trafficker and the defendant; the activities they observed were
therefore insufficient to warrant an investigative stop.

However, in the instant case, the reasonable articulable
suspicions of the burglary unit warranted a brief detention of
the defendant. Once the defendant ran and four officers were
required to subdue him, it was also reasonable for the police to
pat him down for a weapon under 7erry v. Ohio, 392U.S. 1, 88
S. Ct. 1868,20L. Ed. 2d 889 (1968), and § 29-829.

We turn next to the defendant’s claim that the flattening of
the tires of his automobile amounted to a seizure of the
automobile without probable cause and was inseparable from a
de facto seizure of the defendant’s person.

The defendant argues that it could not be said that at the time
of the seizure of his automobile, probable cause or reasonable
suspicion existed to justify such seizure. However, as previously
discussed, a brief detention—in this case, of the defendant’s
automobile—is justified where police officers have reasonable
articulable suspicion that a crime has been or is about to be
committed, and does not require probable cause. See, e.g.,
United States v. Sokolow, 490 U.S. 1, 109 S. Ct. 1581, 104 L.
Ed. 2d 1 (1989) (law enforcement officers may briefly detain a
traveler and his luggage, based on a reasonable suspicion that a
crime is being committed); U.S. v. Mondello, 927 F.2d 1463 (9th



500 242 NEBRASKA REPORTS

Cir. 1991) (30-minute detention of suspect who had already
boarded private plane did not exceed bounds of investigative
stop); United States v. Jones, 759 F.2d 633 (8th Cir. 1985)
(blocking a vehicle, by itself, could not have converted stop into
an arrest); United States v. Patterson, 648 F.2d 625, 633 (9th
Cir. 1981) (a valid stop is not transformed into an arrest merely
because law enforcement agents momentarily restrict a person’s
freedom of movement; “[t]he Constitution does not require
them [police officers] to have given him [suspect] a head start. .
. . Blocking the car was a reasonable precaution to ensure that
the inquiry would not be terminated prematurely”); United
States v. Anderson, 663 F.2d 934 (9th Cir. 1981) (boarding of a
private plane to ask passengers questions may be considered an
investigative stop); United States v. Vargas, 633 F.2d 891 (Ist
Cir. 1980) (boxing-in of vehicle and command that occupants
raise their hands not inconsistent with investigative stop under
the circumstances).

While unnecessary at the time of the initial confrontation,
probabile cause for arrest did arise, based on police knowledge
that the defendant was a convicted felon, when he was searched
and a weapon was located on his person. When a law
enforcement officer has knowledge, based on information
reasonably trustworthy under the circumstances, which
justifies a prudent belief that a suspect is committing or has
committed a crime, the officer has probable cause to arrest
without a warrant. State v. Coleman, 239 Neb. 800, 478
N.W.2d 349 (1992). Probable cause for a warrantless arrest is to
be evaluated by the collective information of the police engaged
in a common investigation. State v. Nowicki, 209 Neb. 640, 309
N.W.2d 89 (1981).

Thus, a brief detention of the defendant’s vehicle was
justified and not inconsistent with an investigative stop, and the
defendant’s third assignment of error is without merit.

Next we must ask whether the search of the defendant was
unreasonable and a violation of the Fourth Amendment in
that, as claimed by the defendant, the stop of the defendant was
apretext used to effectuate a full-blown search of his person.

An arrest may not be used as a pretext to search for evidence.
State v. Prahin, 235 Neb. 409, 455 N.W.2d 554 (1990); State v.
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Vann, 230 Neb. 601, 432 N.W.2d 810 (1988). The determination
of whether an arrest is pretextual is a question of fact for the
trial court. This court will not reverse a trial court’s finding on
this question unless the finding is clearly erroneous. State v.
Vann, supra.

This court noted in State v. Vann, supra, that the word
“pretext” is defined in Webster’s Third New International
Dictionary, Unabridged 1797 (1981), as “a purpose or motive
alleged or an appearance assumed in order to cloak the real
intention or state of affairs.” The defendant asserts that the
facts of this case clearly show a manipulation of circumstances
by the police to create their own probable cause because they
had no legal basis on which to even stop the defendant.
Although the defendant argues that the sole purpose of the
seizure of his automobile was to effectuate a stop and that the
sole purpose of the stop was to conduct a search of the
defendant’s person to look for evidence of a burglary, this
allegation is unsupported by the facts. As a result of its
investigation of a large number of burglaries in southwest
Omaha, the burglary unit decided to set up a surveillance of the
defendant. )

Members of the surveillance team testified that they intended
to arrest the defendant if he forcibly entered a residence. The
record reflects that when the police lost visual contact with the
defendant, a determination was made that he would be
detained and questioned. As soon as Officer Davitt identified
himself as a police officer, the defendarit fled. The defendant
was not arrested until he was found to be armed. Although he
was later charged and prosecuted for burglary and use of a
firearm in the commission of a felony, he was also prosecuted
for the offense of felon in possession of a firearm, the offense
for which he was initially arrested. There is nothing pretextual
in aburglary unit’s investigation of a burglary suspect.

Police officers testified that they intended to arrest the
defendant if he was observed forcibly entering a residence.
Absent that occurrence, there is nothing in the record to
indicate that the unit intended to arrest the defendant before he
ran and the weapon was discovered.

The trial court’s finding that the investigative stop and
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subsequent arrest of the defendant were proper considering the
totality of the circumstances is not clearly erroneous, and the
defendant’s fourth assignment of error is without merit.

Finally, defendant claims that Nebraska’s pattern jury
instruction NJI 14.08 (reasonable doubt) violates the Due
Process Clause of the 14th Amendment to the U.S.
Constitution by equating reasonable doubt with substantial
doubt and grave uncertainty, and “beyond a reasonable doubt”
with moral certainty, contrary to the ruling of the U.S. Supreme
Court in Cage v. Louisiana, 498 U.S. 39, 111 S. Ct. 328,
112 L. Ed. 2d 339 (1990).

Issues not properly presented and passed upon by the trial
court may not be raised on appeal. The failure to object to an
instruction after it has been submitted to counsel for review
generally precludes raising an objection on appeal. If the jury
instructions, when read together, correctly state the law, are not
misleading, and adequately state the issues, there is no
prejudicial error. State v. Beins, 235 Neb. 648, 456 N.W.2d 759
(1990).

The defendant concedes that no objection was made at trial
to NJI 14.08, defining reasonable doubt, but asserts that “such
objection would have been futile in light of the Nebraska
Supreme Court rule and its continued adherence to the
reasonable doubt instruction. However, the Nebraska Supreme
Court has the power to notice and correct plain error on the
record.” Brief for appellant at 37, citing State v. Lenz, 227 Neb.
692, 419 N.W.2d 670 (1988). We therefore examine the record
for plain error.

Defendant asserts that NJI 14.08 suffers from the same
infirmities as those condemned by the U.S. Supreme Court in
Cagev. Louisiana, supra. In State v. Morley, 239 Neb. 141, 474
N.W.2d 660 (1991), this court considered the same assignment
of error with regard to a reasonable doubt jury instruction in
light of Cage. The jury instruction considered in Morley was
essentially the same as the questioned instruction in the instant
case:

“Reasonable doubt” is such a doubt as would cause a
reasonable and prudent person, in one of the graver and
more important transactions of life, to pause and hesitate
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before taking the represented facts as true and relying and
acting thereon. It is such a doubt as will not permit you,
after full, fair, and impartial consideration of all the
evidence, to have an abiding conviction, to a moral
certainty, of the guilt of the accused. At the same time,
absolute or mathematical certainty is not required. You
may be convinced of the truth of a fact beyond a
reasonable doubt and yet be fully aware that possibly you
may be mistaken. You may find an accused guilty upon the
strong probabilities of the case, provided such
probabilities are strong enough to exclude any doubt of
his guilt that is reasonable. A reasonable doubt is an actual
and substantial doubt reasonably arising from the
evidence, from the facts or circumstances shown by the
evidence, or from the lack of evidence on the part of the
State, as distinguished from a doubt arising from mere
possibility, from bare imagination, or from fanciful
conjecture.

In comparing the questioned instruction in Morley with the
Cage instruction which was found to be a violation of the Due
Process Clause of the 14th Amendment, this court concluded:

It is true that both the Cage instruction and the questioned
instruction tell the jury that, in effect, a reasonable doubt
is an actual and substantial one. But while the Cage
instruction also equates a reasonable doubt with a grave
one, the questioned instruction does not. The questioned
instruction merely advises that a reasonable doubt is such
as would cause a person “to pause and hesitate” when
considering one of the “graver and more important
transactions of life.” Moreover, while a reasonable
reading of the Cage instruction leads to the conclusion
that an accused is to be convicted unless such doubt rises
to the level of a moral certainty, the questioned instruction
permits conviction only if the lack of such doubt is
established to a moral certainty. In other words, under the
Cage instruction a juror is to vote for conviction unless
convinced to a moral certainty that there exists a
reasonable doubt, whereas under the questioned
instruction a juror is to vote for acquittal unless convinced
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to a moral certainty that no reasonable doubt exists.
Those are two very different instructions; indeed, one
contradicts the other. We therefore conclude that the
questioned instruction in these cases does not lessen the
State’s burden of proof below the requisite reasonable
doubt standard; the questioned instruction thus does not
run afoul of the due process requirements of U.S. Const.
amend. XIV.
Morley, 239 Neb. at 155, 474 N.W.2d at 670. See, State v.
Drinkwalter, ante p. 40, 493 N.W.2d 319 (1992); State v. Lewis,
241 Neb. 334,488 N.W.2d 518 (1992).
This last assignment of error is also without merit. The
judgment of the district court is affirmed.
AFFIRMED.

DoLoRES MCCURRY, PERSONAL REPRESENTATIVE OF THE ESTATE
oF DANETTE ROBIN MCCURRY, DECEASED, APPELLANT, V. SCHOOL
DISTRICTOF VALLEY, A POLITICAL SUBDIVISION, APPELLEE.

496 N.W.2d 433

Filed February 26, 1993. No. S-89-1480.

1. Pleadings. Amendment of a petition is not a matter of right.

2. ____ . The decision to grant or deny amendment to a pleading rests in the
discretion of the trial court.

3. Pleadings: Summary Judgment. In the absence of some mitigating factor which
would justify the raising of new issues by a party after a motion for summary
judgment has been heard and submitted, it is not an abuse of discretion to deny a
motion to amend pleadings.

4. Actions: Pleadings. While it is not necessary to state a cause of action in any
particular form, and in actions not involving extraordinary remedies, general
pleadings are to be liberally construed in favor of the pleader, proper pleading
nonetheless requires a petition to state in logical and legal form the facts which
constitute the cause of action, define the issues to which the defendant must
respond at trial, and inform the court of the real matter in dispute.

. It is the facts well pleaded, not the theory of recovery or legal
conclusions, which state a cause of action.

6. Trial: Pleadings: Pretrial Procedure: Summary Judgment. When it is asserted in
a motion for summary judgment that an opposing party has failed to state a
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cause of action, the motion may be treated, as far as that issue is concerned, as
one for judgment on the pleadings.

Summary Judgment. Summary judgment is properly granted only when the
pleadings, depositions, admissions, stipulations, and affidavits in the record
show there is no genuine issue concerning any material fact or the ultimate
inferences deducible from such fact or facts and the movant is entitled to
judgment as a matter of law.

Principal and Agent: Independent Contractor: Negligence. Whereas under the
respondeat superior doctrine the negligence of an agent is imputable to the
principal, unless the person engaging the services of an independent contractor
failed to exercise due care in selecting the contractor, or the duty to be performed
is nondelegable, the negligence of the contractor is not imputable to the person
engaging the contractor.

Principal and Agent: Words and Phrases. An agent is a person authorized by the
principal to act on the principal’s behalf and under the principal’s control.
Independent Contractor: Words and Phrases. An independent contractor is one
who, in the course of an independent occupation or employment, undertakes
work subject to the will or control of the person for whom the work is done only
as to theresult of the work and not as to the method or means used.

Independent Contractor: Agents. The determination of whether one is an
independent contractor or an agent is one of fact.

Independent Contractor. The common-law test for determining whether an
independent contractor status exists includes the consideration and weighing of
many factors, no one of which is conclusive.

. The criteria for making the determination as to whether one is an
independent contractor include a consideration of who has the right of control,
who provided the tools, the degree of supervision exerted over the one
performing the work, the method of payment, and the contractual
understanding between the parties.

Agency. Whether an agency relationship exists between two parties depends on
the facts underlying the association, irrespective of how the parties describe or
characterize their connection.

Agency: Intent. An agency may be implied from the words and conduct of the
parties and the circumstances of the particular case evidencing an intention to
create the relationship.

Actions: Tort-feasors: Releases. Whereas a release extinguishes the cause of
action as to all joint tort-feasors, a covenant not to sue does not extinguish the
cause of action and does not release other joint tort-feasors even if it does not
specifically reserve rights against them.

Principal and Agent: Releases. While a release differs from a covenant not to
sue, in the principal-agent setting it matters not how the settlement was reached;
whether by release or covenant not to sue, settlement with the agent constitutes a
settlement with the principal, no matter what the parties may have intended.

Appeal from the District Court for Douglas County: JERRY

M. GiTNIck, Judge. Affirmed.
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HASTINGS, C.J., BOSLAUGH, WHITE, SHANAHAN, GRANT, and
FAHRNBRUCH, JJ.

CAPORALE,J.
I. STATEMENT OF CASE

In this suit joining an action for the wrongful death of
Danette Robin McCurry with an action on behalf of said
decedent’s estate, the personal representative of the estate and
mother of the decedent, the plaintiff-appellant, Dolores
McCurry, challenges the district court’s grant of summary
judgment to the defendant-appellee, School District of Valley.
In so doing, the personal representative asserts, in summary,
that the district court erred in (1) refusing her leave to amend
her petition, (2) determining there were no genuine issues of
material fact, and (3) treating the settlement agreement she had
reached with another as relevant to her suit against the school
district. We affirm.

II. FACTS

The school district arranged a 1988 ski trip for its students, as
had been done since 1970. School district officials planned to
depart on the evening of February 12, ski on the slopes of
Winter Park, Colorado, and return in the early morning hours
of February 16.

Depending on the number of students wishing to participate
and the resulting cost, the school district planned to either
charter a bus or rent or use school vans for transportation.
Because of the level of interest shown in the trip, it became
necessary to charter a bus and to arrange for additional
transportation.

In December 1987 or January 1988, while at a nonschool
function, school district teacher Bob Harper remarked to Scott
Nielsen, a local resident but not a school district employee, that
there were more students than there was room on the chartered
bus. Nielsen told Harper to contact him if he needed help with
the ski trip. Approximately 1 week later, Harper called Nielsen
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and asked him to drive his (Nielsen’s) van on the trip, which
Nielsen agreed to do without wage or salary. However, the
school district was to pay for Nielsen’s gas and lodging, and he
was to cover his own expenses for food and skiing.

Albeit unknown to the school district, for it did not inquire as
to Nielsen’s driving record, Nielsen was a licensed motor vehicle
operator whose license had not been suspended at any time.

Two days before the trip, Nielsen decided to take his
daughter along to visit her aunt in Denver, and he obtained
authorization from Harper to do so.

While school district employees did not tell Nielsen what
route to take nor what stops to make, he had no control over
who was to be riding in his van. Instead, Harper assigned who
would ride in Nielsen’s van, and Nielsen was informed on the
evening of February 12 who his passengers would be.

Nielsen and Harper agreed that it would be best if Nielsen’s
van departed at approximately 7 p.m., or 2 hours ahead of the
bus, thus allowing the van to make stops, whereas the bus
would drive straight through, except for stops to change
drivers. Nielsen estimated that the 600-mile trip would take 12
to 13 hours. The van and the bus were to meet at the slopes in
Winter Park at approximately 8:30 the next morning.

Nielsen worked during the day of February 12 at his job with
the Omaha Public Power District. After leaving work early, at
“[a] little after 4:00,” he arrived home at 4:30 p.m. and
immediately went to bed. He awakened at 6:45 p.m.

With Nielsen driving, the van departed from the school
gymnasium in Valley, Nebraska, on February 12. Whether the
van left around 7 p.m. or sometime after 8 p.m. is in dispute.

Nancy Berg, a home economics teacher, and her family were
expected to ride in the van with Nielsen. However, they instead
rode on the bus after a group of students approached Harper
and asked permission to ride in the van. Riding in Berg’s place
was Bill Leggitt, who had expressed interest in riding in the van
because his daughter was one of the passengers.

Including Nielsen, nine individuals occupied the van,
notwithstanding that it was designed to seat only eight
occupants; there were thus not enough seat belts for all the
occupants. Neither Nielsen nor Leggitt instructed the students
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to use seat belts.
Nielsen had driven to the Colorado ski areas “many times,”
an estimated 10 to 12 times previously. However, he had not
been to Winter Park before, and this was his first trip
transporting students.
Nielsen set the cruise control at 55 miles per hour. After
leaving a rest area near Lexington, Nebraska, Nielsen slowed
down to 50 miles per hour because the wind was “blowing real
hard” and he had observed slick spots on the road surface. The
wind velocity was corroborated by Leggitt. Nielsen stated that
he drove in the inside lane because it appeared to be drier and
traffic was lighter. However, Leggitt stated that he did not recall
Nielsen driving in the inside lane. Moreover, Leggitt stated that
Nielsen was sitting on one of his legs while driving, thereby
relying on the cruise control for acceleration.
Nielsen had the van’s radio on and was conversing with
Leggitt, who did not expect to share in the driving
responsibilities because he was “anticipating sleeping as much
as [he] could on the way to Winter Park.” However, Leggitt
denies telling Nielsen that he did not wish to drive. Nielsen, on
the other hand, claims that Leggitt told him at one point that he
(Leggitt) did not wish to drive. This surprised Nielsen
somewhat, for he assumed one of Leggitt’s functions was to
assist with the driving. Nielsen decided that if he became
drowsy, he would ask Leggitt to drive “whether he wanted to or
not.” At least one trip organizer also assumed that Leggitt
would share the driving responsibility. In past trips, the vans
each had two drivers “for the safety of the kids.”
Approximately 4 miles east of Brady, Lincoln County,
Nebraska, on Interstate 80, the van was involved in a
single-vehicle accident. Nielsen stated how the accident
occurred:
Just after going under an overpass heading west there was
a curve in the road, which curved to the left, a gradual
curve. And right at the end of the curve it was like
somebody just took their hand and pushed the whole van
to the side. The van went down into the median right to the
side.

As the cruise control was still engaged, Nielsen immediately
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tapped his brakes to disengage it. According to Nielsen, the van
was traveling at 50 miles per hour at the time of the accident.
However, Trooper Dan Kuhn stated that according to his notes
from a postaccident interview with Nielsen, Nielsen stated that
he was traveling at 60 miles per hour.

While traveling through the median, Nielsen steered to the
left to miss a turnaround road. In an attempt to avoid a culvert
and to stop, Nielsen steered the van up onto the eastbound lane.
The vanrolled over and landed on the passenger side.

What happened next is in dispute. Nielsen claims that it was
. he who pushed the front windshield out of the van and helped
the students exit. However, Leggitt, who has been a friend of
the McCurry family since 1981 and whose daughter was a good
friend of the decedent, states that it was he who pushed out the
windshield.

It was after counting heads outside the van that the group
became aware that the decedent was missing. She was found
lying outside the van partially pinned under it.

Nielsen stated that he did not know why the van left the road.
He told Kuhn that it “must have been ice or could have been
ice.” One of the student passengers told a school district teacher
who helped organize the trip that she had been listening to
Nielsen and Leggitt conversing when the van began swerving.
However, Leggitt stated that he was asleep until awakened by a
“lurch” and a “screech.”

Trooper Dana Korell investigated the accident and found no
ice on the Interstate and stated that the wind “was not blowing
to speak of.” No skid marks or tire marks were found in the
westbound lanes, nor were skid marks found in the median.
Korell and Kuhn thought that Nielsen fell asleep while driving
the van. However, Nielsen was not given a traffic citation.

The personal representative alleged that the school district
“negligently entrust[ed] the transportation” of the decedent to
Nielsen and that the school district, through its agent Nielsen,
was negligent in the operation of thevan. ~

Although the suit originally named Nielsen as a party
defendant, he and the personal representative later, on January
30, 1989, entered into an agreement labeled a “COVENANT
NOT TO SUE,” which, in relevant part, recites that in
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consideration of the payment of $95,000 by Nielsen, the
personal representative “covenant[s] not to sue” him for any
claims arising out of the subject accident. Moreover, the
“compromise agreement” states that the personal repre-
sentative knew Nielsen was “not paying” the “full amount of
damages as would be paid if all persons, including the [school
district] were settling said action . . . .” The agreement
concludes by declaring that the instrument “is a covenant not to
sue...andis not arelease.”

II1. ANALYSIS

1. DENIAL OF LEAVE TO AMEND

The personal representative first urges that the district court
erred in refusing to grant her leave to amend her petition. In this
connection, the record tells us only that on the day the school
district’s motion for summary judgment was submitted, the
personal representative moved to “allege a new allegation of
negligence” and that the motion was overruled because the
motion for summary judgment had been taken under
advisement.

Amendment of a petition is not a matter of right. Omaha
Nat. Bank v. Koliopoulos, 204 Neb. 752, 285 N.W.2d 496
(1979). Rather, the decision to grant or deny an amendment to a
pleading rests in the discretion of the trial court. Nebraska
Equal Opp. Comm. v. State Emp. Retirement Sys., 238 Neb.
470, 471 N.W.2d 398 (1991). In the absence of some mitigating
factor which would justify the raising of new issues by a party
after a motion for summary judgment has been heard and
submitted, it is not an abuse of discretion to deny a motion to
amend pleadings. Yunghans v. O’Toole, 199 Neb. 317, 258
N.W.2d 810 (1977).

The record shows no mitigating factor to justify an
amendment to the pleadings after the motion for summary
judgment had been submitted. Therefore, we cannot say the
district court abused its discretion in denying the motion to
amend the petition.

Nonetheless, the personal representative argues that what
she meant by alleging that the school district negligently
entrusted the decedent’s transportation to Nielsen is that the
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school district failed “to select a safe plan of transportation”
for her. While it is not necessary to state a cause of action in any
particular form, Waite v. Samson Dev. Co., 217 Neb. 403, 348
N.W.2d 883 (1984), and in actions not involving extraordinary
remedies, general pleadings are to be liberally construed in
favor of the pleader, Hutmacher v. City of Mead, 230 Neb. 78,
430 N.W.2d 276 (1988), proper pleading nonetheless requires a
petition to state in logical and legal form the facts which
constitute the cause of action, define the issues to which the
defendant must respond at trial, and inform the court of the
real matter in dispute, Rosnick v. Marks, 218 Neb. 499, 357
N.W.2d 186 (1984), and Neb. Rev. Stat. § 25-804 (Reissue
1989). It is the facts well pleaded, not the theory of recovery or
legal conclusions, which state a cause of action. Moore v. Puget
Sound Plywood, 214 Neb. 14,332 N.W.2d 212 (1983).

Pleading the conclusion that the school district negligently
entrusted the decedent’s transportation to Nielsen, without
more, simply does not do what is required of a petition. As a
consequence, the petition fails to state a negligent entrustment
cause of action, whatever that cryptic phrase may have been
intended to mean in the context of this case.

We have recently held that when it is asserted in a motion for
summary judgment that an opposing party has failed to state a
cause of action, the motion may be treated, as far as that issue is
concerned, as one for judgment on the pleadings. Ruwe v.
Farmers Mut. United Ins. Co., 238 Neb. 67, 469 N.W.2d 129
(1991). But see Naidoo v. Union Pacific Railroad, 224 Neb.
853, 402 N.W.2d 653 (1987) (affirming grant of summary
judgment on ground petition failed to state cause of action).
Applying the rule announced in Ruwe, it follows that the
district court correctly entered judgment on the pleadings in
favor of the school district on the issue of the nature of the
transportation it provided to the decedent.

2. IsSUESOFFacCT
Thus, the success of the personal representative in this appeal
rests on the viability of her claim that the school district,
through Nielsen as its agent, negligently operated the van in
which the decedent was riding. It is appropriate to recall at this
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juncture that summary judgment is properly granted only when
the pleadings, depositions, admissions, stipulations, and
affidavits in the record show there is no genuine issue
concerning any material fact or the ultimate inferences
deducible from such fact or facts and the movant is entitled to
judgment as a matter of law. Jaramillo v. Mercury Ins. Co.,
ante p. 223, 494 N.W.2d 335 (1993); Howard v. Blue Cross
Blue Shield, antep. 150,494 N.W.2d 99 (1993).

There can be no question that whether Nielsen drove in a
negligent manner presents genuine issues of material facts with
respect to whether he failed to keep a proper lookout or to
maintain reasonable control over his vehicle, as the personal
representative pled. That circumstance, however, avails the
personal representative nothing unless Nielsen’s negligence,
should the trier of fact determine such to have existed, is
imputable to the school district.

Whereas under the respondeat superior doctrine the
negligence of an agent is imputable to the principal, unless the
person engaging the services of an independent contractor
failed to exercise due care in selecting the contractor, or unless
the duty to be performed is nondelegable, the negligence of the
contractor is not imputable to the person engaging the
contractor. See Greening v. School Dist. of Millard, 223 Neb.
729, 393 N.W.2d 51 (1986). Thus, it becomes important to
determine Nielsen’s status vis-a-vis the school district. An agent
is a person authorized by the principal to act on the principal’s
behalf and under the principal’s control. See Gottsch v. Bank of
Stapleton, 235 Neb. 816, 458 N.W.2d 443 (1990). An
independent contractor is one who, in the course of an
independent occupation or employment, undertakes work
subject to the will or control of the person for whom the work is
done only as to the result of the work and not as to the methods
or means used. Wausau Ins. Co. v. Schake, 220 Neb. 802, 373
N.W.2d 669 (1985).

The determination of whether one is an independent
contractor or an agent is one of fact. See, Plock v. Crossroads
Joint Venture, 239 Neb. 211, 475 N.w.2d 105 (1991);
Professional Recruiters v. Wilkinson Mfg. Co., 222 Neb. 351,
383 N.W.2d 770 (1986); T. S. McShane Co. v. Great Lakes Pipe
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Line Co., 156 Neb. 766, 57 N.W.2d 778 (1953). The
common-law test for determining whether an independent
contractor status exists includes the consideration and weighing
of many factors, no one of which is conclusive. Eden v.
Spaulding, 218 Neb. 799, 359 N.W.2d 758 (1984). See, also,
Professional Recruiters v. Wilkinson Mfg. Co., supra. The
criteria for making the determination include a consideration
of who has the right of control, who provided the tools, the
degree of supervision exerted over the one performing the
work, the method of payment, and the contractual
understanding between the parties. Professional Recruiters v.
Wilkinson Mfg. Co., supra; Rudolf v. Tombstone Pizza Corp.,
214 Neb. 276, 333 N.W.2d 673 (1983); Maricle v. Spiegel, 213
Neb. 223, 329 N.W.2d 80 (1983).

Moreover, whether an agency relationship exists between two
parties depends on the facts underlying the association,
irrespective of how the parties describe or characterize their
connection. See Gottsch v. Bank of Stapleton, supra.
Moreover, an agency may be implied from the words and
conduct of the parties and the circumstances of the particular
case evidencing an intention to create the relationship. Saffer v.
Saffer, 133 Neb. 528, 274 N.W. 479 (1937), overruled on other
grounds, Tobin v. Flynn & Larsen Implement Co., 220 Neb.
259, 369 N.W.2d 96 (1985).

Here, Nielsen was asked by a school employee to drive;
notwithstanding that Nielsen was driving his daughter for a
purpose of her own, the trip also furthered the interests of the
school district; although Nielsen was not told what route to
take, how many, if any, stops to make, nor the speed at which he
was to drive, he was given a destination and an approximate
departure and arrival time; except for the presence of his
daughter, he had no control over who rode in his van; and while
he was not being paid wages or a salary to drive, certain of his
expenses were being defrayed by the school district.

Under such circumstances, reasonable minds could differ as
to whether Nielsen was an agent of the school district. Thus,
unless the settlement agreement with Nielsen forecloses the
personal representative from pursuing her action against the
school district, the grant of summary judgment would have
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been improvident.

3. EFFECT OF SETTLEMENT AGREEMENT
Thus, we reach the third and final assignment of error, in
which the personal representative asserts that the district court
erred in considering the settlement she had effected with
Nielsen.

(a) Historical Background

Although this case does not involve joint tortfeasors, a
review of the rules applicable to settlements with such is helpful
to an understanding of the rule to be applied in the situation
here presented. The traditional common-law rule provided that
the release of one joint tortfeasor was a complete surrender of
any cause of action against any other joint tortfeasor and a bar
to any suit against the other without regard to the sufficiency of
the consideration actually received or the intent of the parties.
The basis for this rule was the ancient theory of unity of the
injury and the fact that the injured party is entitled to only one
compensation, thus making it impossible for the injured party
to release one tortfeasor without discharging the other. Annot.,
24 A.L.R.4th 547 (1983).

This court first adopted the traditional rule in Neligh v.
Bradford, 1 Neb. 451 (1871). However, 40 years later, in
Fitzgerald v. Union Stock Yards Co., 89 Neb. 393, 131 N.W.,
612 (1911), this court held that settlement with one of several
joint wrongdoers and payment of damages is not a defense to
an action against another unless it is agreed that the settlement
was full compensation for damages suffered. See, also, Hauth
v. Sambo, 100 Neb. 160, 158 N.W. 1036 (1916).

As we shall see, the giving of a release is but one means of
effecting a settlement. Consequently, the traditional rule with
regard to joint tortfeasors has not been without its detractors.
The Fitzgerald court insightfully noted that

[i]lf some of the wrongdoers are willing to adjust the
matter by paying their reasonable proportion of the
damage done, and the injured party can accept such
payment and still reserve his claim against the more
stubborn ones, such a construction of the law would seem
to facilitate settlement and tend to avoid litigation.
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Fitzgerald, 89 Neb. at 400, 131 N.W. at 614.

As one venerable commentator has observed:

This result has been justly condemned because it
compels the plaintiff either to forego any opportunity of
obtaining what it is possible to get from one defendant
without suit, or to give up the entire claim against the other
without full compensation. . . . A surrender of one
therefore should not on any reasonable basis discharge the
other, except to the extent that there has been full
compensation.

W. Page Keeton et al., Prosser and Keeton on the Law of Torts
§ 49at 333 (Sthed. 1984).

Currently, the standard for determining the effect of an
agreement purporting to operate as a “release” under Nebraska
law is controlled by two factors: (1) whether the injured party
has received full satisfaction and (2) whether the parties
intended that the release be in full satisfaction of the injured
party’s claim. Scheideler v. Elias, 209 Neb. 601, 309 N.W.2d 67
(1981) (apparently adopting Restatement (Second) of Torts
§ 885 (1979), held that where successive, rather than joint,
tortfeasors are involved, release of the tortfeasor responsible
for the original injury does not, absent a showing of intent to
the contrary, preclude action against the provider of subsequent
medical treatment for the injury).

(b) Release Distinguished from Covenant Not to Sue

Some courts began to recognize the covenant not to sue as a
means of limiting the application of the traditional rule. Other
jurisdictions opted for modification or abrogation of the
traditional rule by way of statute. At least 19 states repudiated
the common-law rule and its deleterious effect upon
unsuspecting plaintiffs by enacting some version of the
Uniform Contribution Among Tortfeasors Act (UCATA).
Unif. Contribution Among Tortfeasors Act § 1, 12 U.L.A. 63
(1975). Nebraska is not among the states adopting that act. But
see Neb. Rev. Stat. § 25-21,185.11 (Cum. Supp. 1992), which
became effective February 8, 1992, and affects the operation of
certain releases, covenants not to sue, and similar agreements.

Apparently because the distinction between the two types of
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instruments was not considered important to the resolution of
the case then at hand, we have, on more than one occasion,
referred to releases and covenants not to sue as if they were the
same. See, e.g., Pioneer Animal Clinic v. Garry, 231 Neb. 349,
436 N.W.2d 184 (1989); Mayer v. Howard, 220 Neb. 328, 370
N.W.2d 93 (1985); Roy v. Morford, 216 Neb. 818, 346 N.W.2d
392 (1984); Stetina v. State Farm Mut. Auto. Ins. Co., 196 Neb.
441, 243 N.W.2d 341 (1976). But cf. Scheideler v. Elias, supra,
which distinguishes between the two.

The genesis of our equivocal treatment of these two very
different instruments can be traced to Dickey v. Meier, 188
Neb. 420, 197 N.W.2d 385 (1972). There, we said, “Where the
doctrine of respondeat superior has been involved, many cases
make no distinction between releases and covenants not to sue.”
Id. at 423, 197 N.W.2d at 387. Leaving aside for the moment
how the doctrine of respondeat superior affects the operation
of releases and covenants not to sue, it is clear that the two
devices are not the same.

As the Nevada Supreme Court noted in Van Cleave v.
Gamboni Constr., 99 Nev. 544, 665 P.2d 250 (1983), “A
‘release’ extinguishes the cause of action as to all joint
tortfeasors. On the other hand, a ‘covenant not to sue’ does not
extinguish the cause of action and does not release other joint
tortfeasors even if it does not specifically reserve rights against
them.” Id. at 547, 665 P.2d at 252, citing Whittlesea v. Farmer,
86 Nev. 347, 469 P.2d 57 (1970).

“ ¢ “A covenant not to sue is not a release, but it is to be
distinguished from a release, and the distinction, although
technical or artificial, is clear. The difference is one of
intent and grows out of the construction placed on the
terms of the instrument, since a covenant not to sue is not
a present abandonment or relinquishment of a right or
claim but merely an agreement not to enforce an existing
cause of action, and, although it may operate as a release
between the parties to the agreements, it will not release a
claim against joint obligors or joint tortfeasors.” ... ”
Crim v. Jones, 204 Ga. App. 289, 291, 419 S.E.2d 130, 131
(1992), quoting Ga. R. Bank &c. Co. v. Griffith, 176 Ga. App.
198, 335 S.E.2d 417 (1985). For other sources distinguishing the
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effect of arelease from that of a covenant not to sue in either the
joint tortfeasor or master-servant context, see, e.g., Fetzv. E&
L Truck Rental Co., 670F. Supp. 261 (S.D. Ind. 1987) (applying
Indiana law); Hall v. Schulte, 836 P.2d 989 (Ariz. App. 1992);
Cox v. Pearl Invest. Co., 168 Colo. 67, 450 P.2d 60 (1969);
Brunswick Corp. v. Concorde Yachts, Inc.,370So0. 2d 102 (Fla.
App. 1979); Brown v. Timpte Inc., 137 Ill. App. 3d 1053, 485
N.E.2d 488 (1985); Menzel v. Morse, 362 N.W.2d 465 (lowa
1985); Cullen v. Atchison, T. & S. F. Rly. Co., 211 Kan. 368, 507
P.2d 353 (1973); Lincoln v Gupta, 142 Mich. App. 615, 370
N.W.2d 312 (1985); Colton v. New York Hospital, 53 A.D.2d
588, 385 N.Y.S.2d 65 (1976); Waden v. McGhee, 274 N.C. 174,
161 S.E.2d 542 (1968); Levi v. Montgomery, 120 N.W.2d 383
(N.D. 1963); Imark Industries v. Arthur Young & Co., 148 Wis.
2d 605, 436 N.W.2d 311 (1989); Restatement (Second) of
Contracts § 285(1) (1981); Restatement (Second) of Torts § 885
(1979).

However, at least one source of commentary views the
distinction between releases and covenants not to sue as
artificial, obscuring what in the commentator’s view should be
therealissue: the intent of the parties.

The only desirable rule would seem to be that a plaintiff
should never be deprived of a cause of action against any
wrongdoer when the plaintiff has neither intentionally
surrendered the cause of action nor received substantially
full compensation. If the statutes are taken into account,
this is now the rule actually applied in most American
jurisdictions. Where there has been such full satisfaction,
or where it is agreed that the amount paid under the release
is so received, no claim should remain as to any other
tortfeasor; but these are questions of fact, and normally
to be determined by the jury, where the amount of the
claim is unliquidated. The release, however, may very well
be taken as a prima facie acknowledgment of satisfaction,
and the burden placed upon the plaintiff to prove that it is
not.

W. Page Keeton et al., Prosser and Keeton on the Law of Torts
§ 49 at 335 (Sthed. 1984).
Indeed, the U.S. Supreme Court has expressed its preference
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for determining the effect of a release or covenant not to sue in
accordance with the intention of the parties. In the antitrust
case of Zenith Radio Corp. v. Hazeltine Research, 401 U.S.
321, 347,91 8. Ct. 795,28 L. Ed. 2d 77 (1971), reh’g denied 401
U.S. 1015, 91 S. Ct. 1247, 28 L. Ed. 2d 552, the Court, citing
Restatement (Second) of Torts § 885 (Tentative Draft No. 16,
1970), held that “[t]he straightforward rule is that a party
releases only those other parties whom he intends to release.”

(c) As Applied to Principal and Agent

This jurisdiction has applied a distinctive rule to torts
committed in the principal-agent context. In Dickey v. Meier,
188 Neb. 420, 197 N.W.2d 385 (1972), the plaintiff was injured
when an employee-agent of the employer-principal backed a
truck into another vehicle, pinning the plaintiff between the
vehicles. Following the accident, both the employer-principal
and the employee-agent died. The plaintiff filed claims against
the estates of both. While the cases were pending on appeal to
the district court, the plaintiff and employee-agent’s estate
executed for a consideration a “ ‘special and restricted release
and indemnifying agreement.” ” Id. at 421, 197 N.W.2d at 386.
The agreement specifically reserved any and all claims the
plaintiff might have against the employer-principal.

Citing Fitzgerald v. Union Stock Yards Co., 89 Neb. 393, 131
N.W. 612 (1911), Restatement of Torts § 885(1) (1939), and
Restatement (Second) of Torts § 885 (Tentative Draft No. 16,
1970), the plaintiff in Dickey argued that the employee-agent
and employer-principal were joint tortfeasors, and in such a
situation release and discharge of one of such tortfeasors was
not a defense to an action against the other unless it was agreed
between the parties to the settlemernt that such payment was in
full satisfaction of all damages suffered.

However, the Dickey court distinguished the situation
therein presented from that presented in Fitzgerald, supra, on
the basis that “[the employee-agent] and [employer-principal]
were not joint tort-feasors under the facts” in Dickey because
“the liability of the employer-principal arises only by virtue of
the doctrine of respondeat superior, and not through any
independent negligence of the employer-principal.” Dickey at
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423, 197 N.W.2d at 387. Although noting that “[c]ourts
generally have not made this distinction or have followed rules
applicable to true joint tort-feasors even though recognizing the
distinction,” id., citing Annot., 92 A.L.R.2d 533 (1963), the
Dickey court declared that “in a tort action based exclusively on
the alleged negligence of an employee or agent, a valid release of
that employee-agent releases the employer or principal from
liability, even though the release specifically reserves all claims
against the employer-principal.” Dickey at 424, 197 N.W.2d at
388, citing Annot., 20 A.L.R.2d 1044 (1951); Bacon v. United
States, 321 F.2d 880 (8th Cir. 1963) (applying Missouri law);
Maxv. Spaeth, 349 S.W.2d 1 (Mo. 1961).

Thus, the Dickey court distinguished between settlements
involving joint tortfeasors and those involving vicarious
liability arising out of the respondeat superior doctrine. We
have since maintained this distinction. See, Wicker v. City of
Ord, 233 Neb. 705, 447 N.W.2d 628 (1989); Pioneer Animal
Clinicv. Garry, 231 Neb. 349, 436 N.W.2d 184 (1989); Mallette
v. Taylor & Martin, Inc., 225 Neb. 385, 406 N.W.2d 107 (1987);
Ericksen v. Pearson, 211 Neb. 466, 319 N.W.2d 76 (1982). See,
also, Plock v. Crossroads Joint Venture, 239 Neb. 211, 475
N.W.2d 105 (1991).

This state has not been alone in its adherence to the rule that a
covenant not to sue the agent operates to release the principal
from liability. See, e.g., Copeland v. Humana of Kentucky,
Inc., 769 S.W.2d 67 (Ky. App. 1989); Horejsi by Anton v.
Anderson,353 N.W.2d 316 (N.D. 1984) (interpreting version of
UCATA); Mid-Continent Pipeline Co. v. Crauthers, 267 P.2d
568 (Okla. 1954); Craven v. Lawson, 534 S.W.2d 653 (Tenn.
1976) (interpreting version of UCATA). See, also, Atkinson v.
Wichita Clinic, PA., 243 Kan. 705, 763 P.2d 1085 (1988).

Cogent reasons, perhaps expressed best by the Supreme
Court of Utah in Holmstead v. Abbott G.M. Diesel, Inc., 27
Utah 2d 109, 493 P.2d 625 (1972), exist for continuing to do so.
The plaintiff in Holmstead brought suit against the employer,
alleging that its employee, while operating his motor vehicle
within the scope of employment, negligently collided with
plaintiff’s vehicle. The employee procured a covenant not to sue
from plaintiff. The employer moved for summary judgment on
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the ground that the plaintiff’s covenant not to sue the employee
operated to release the employer from liability. The trial court
denied the motion.

- On appeal, the Supreme Court of Utah held that the
covenant not to sue the employee exonerated the employer
from liability. In so doing, it stated that were it to hold
otherwise,

the covenant not to sue would be wholly abortive of its
intended object and purpose if it went no further than to
protect the employee against a direct action by the injured
party but afforded no protection against an action over by
his employer. If the covenant be so narrowly construed,
the payment made as consideration would constitute no
more than a credit on the amount which the injured person
might ultimately recover under a judgment, and the
employee would remain liable for the remainder.

Holmstead, 27 Utah 2d at 114, 493 P.2d at 628.

Notwithstanding that the rule enunciated in Holmstead was
superseded when Utah adopted a version of the UCATA,
Krukiewicz v. Draper, 725 P.2d 1349 (Utah 1986), we find
wisdom in the reasoning of the Holmstead court.

In so writing, we are not unmindful that in at least two cases,
Mallette v. Taylor & Martin, Inc., supra, and Ericksen v.
Pearson, supra, we quoted with seeming approval an antipodal
statement found in 76 C.J.S. Release § 50 (1952). According to
that source of commentary, the purpose of the rule that
settlement with the agent constitutes settlement with the
principal is that “if the rule were otherwise, [the principal]
would be liable without having recourse against the [agent]
primarily liable, the latter having beenreleased . . . .” Id. at 689.

As support for the quoted statement, C.J.S. cites Hillyer v.
City of East Cleveland, 94 N.E.2d 216 (Ohio App. 1950), a
decision of the Ohio Court of Appeals. Therein, the plaintiff
sued the city for injuries she sustained when she fell as the result
of a defective sidewalk known by the city to be such. The Court
of Appeals, relying on the premise that the city was primarily
liable and the abutting property owner secondarily liable, held
that the plaintiff’s acceptance of payment from the abutting
property owner in partial satisfaction of her claim entitled the
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city to a pro tanto satisfaction of its liability. In distinguishing
the situation then before it from those in which the abutting
property owner, rather than the city, had primary liability, the
Court of Appeals opined that in the latter situation, the release
of the property owner as the party primarily liable would defeat
the “right of the city to be subrogated to the rights of the injured
party and to recover over its loss from the property owner.” Id.
at 219. Whatever significance the Ohio Court of Appeals’
dictum may have had under the law of Ohio, it does not alter
our view of the reasoning used by the Holmstead court.
Moreover, the ruling of the Court of Appeals was reversed by
the Supreme Court of Ohio in Hillyer v. E. Cleveland, 155 Ohio
St. 552, 99 N.E.2d 772 (1951), which determined that as the
sidewalk on which the plaintiff fell was constructed for the
property owner, it was the owner who was primarily liable and
the city which was secondarily liable, and that having settled
with the property owner, the plaintiff was barred from
recovering from the city. The Supreme Court did not comment
on the reason the Court of Appeals gave for the rule with which
we are concerned.

Thus, at least until we are called upon to consider the impact,
if any, of § 25-21,185.11 upon the situation, we reaffirm that in
the principal-agent setting, it matters not how the settlement
was reached; whether by release or covenant not to sue,
settlement with the agent constitutes a settlement with the
principal, no matter what the parties may have intended.

IV. JUDGMENT
Accordingly, the judgment of the district court is affirmed.
AFFIRMED.
CAPORALE, ., participating on briefs.

SHANAHAN, J., dissenting.

Early in its opinion, the majority, with its judicial pencil,
strokes a line between a “release” and a “covenant not to sue,”
and then, without explanation or hesitation, turns the pencil
around and erases that distinctive line. As a consequence, a
release and a covenant not to sue become inseparable,
indistinguishable, and, therefore, identical as an agreement for
settlement of a tort claim. Because I believe that a covenant not
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to sue is essentially different from a release and that settlement
through a covenant not to sue an agent does not discharge the
principal from liability for the same harm involving the agent, I
dissent.

Scott Nielsen; his wife, Cynthia Nielsen; and Nielsens’
insurance company, State Farm Mutual Automobile Liability
Insurance Company, entered into an agreement with Dolores
McCurry, personal representative of the estate of Danette
Robin McCurry, which was titled “COVENANT NOT TO
SUE.” The agreement provided that in exchange for $95,000,
the McCurry estate “covenantfs] not to sue” Scott Nielsen,
Cynthia Nielsen, and State Farm “for any and all liability,
actions, causes of action, claims, demands known or unknown,
upon or by reason of any damage, loss or injury . . . sustained
by the [McCurry estate])” concerning the automobile accident
which caused the death of Danette Robin McCurry.

The covenant also stated that

the undersigned [personal representative] knowing that
the Settling Parties [Nielsens and State Farm] are not
paying the total of the undersigned’s full amount of
damages as would be paid if all persons, including the
School District of Valley (hereinafter “Valley”) were
settling said action or cause of action and all claims for
damages of the undersigned herein, does hereby credit and
satisfy that portion of the total amount of damages that
the undersigned has suffered and will suffer because of the
aforesaid accident which has been caused by the
negligence, if any, of . . . the Settling Parties . . . it being
the act and intention of the undersigned to covenant not to
sue, and the undersigned does hereby so covenant for that
fraction and portion and percentage of the total cause of
action and claim for damages against all parties . . . for
which any or all of the Settling Parties hereto are found to
be Lable and responsible . . . and the undersigned does
hereby reserve, save, maintain and preserve against other
parties the balance of the whole cause of action of the
undersigned against said other parties, which balance of
said cause of action is not released hereunder.

Additionally, the McCurry estate’s settlement agreement
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contained a provision to indemnify Nielsens and State Farm:

In further consideration of the aforesaid payment to
the [McCurry estate] by the Settling Parties hereto for the
damages, injuries and claims of the undersigned, the
[McCurry estate] hereby indemnifies and agrees to
indemnify and save harmless the said Settling Parties and
State Farm, their agents, employees, successors, assigns
and insurers, for a sum up to and not to exceed $95,000.00
that they will or may be required to pay upon any
judgment obtained against them by a joint tortfeasor or
any other party to said action or any other party for
contribution in any way arising out of any damages . . .
resulting from said accident . . . .

The settlement agreement or covenant not to sue, signed by
the personal representative, concludes with the following: “It is
understood and agreed by the parties that this instrument is a
covenant not to sue as to the above-mentioned parties and is not
arelease.”

As characterized by one commentator, a release is “a
surrender of the cause of action” and a covenant not to sueis an
agreement “by which the plaintiff does not surrender the cause
of action, but merely agrees not to enforce it.” W. Page Keeton
et al., Prosser and Keeton on the Law of Torts § 49 at 332, 334
(5th ed. 1984). Similarly, according to the Michigan Supreme
Court:

“A covenant not to sue is to be distinguished from a
release in that it is not a present abandonment or
relinquishment of the right or claim but is merely an
agreement not to sue on an existing claim. It does not
extinguish the cause of action. As between the parties to
the agreement, the final result is the same in both cases.
The difference is primarily in the effect as to third parties,
and is based mainly on the fact that in the case of a release
there is an immediate release or discharge, whereas in the
other case there is merely an agreement not to prosecute a
suit.”

Theophelis v Lansing Hospital, 430 Mich. 473, 492 n.14, 424
N.W.2d 478, 486 n.14 (1988) (quoting from 66 Am. Jur. 2d
Release § 2(1973)).

[14
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This court has said that “in a tort action based exclusively on
the alleged negligence of an employee or agent, a valid release of
that employee-agent releases the employer or principal from
liability, even though the release specifically reserves all claims
against the employer-principal.” (Emphasis supplied.) Dickey

-v. Meier, 188 Neb. 420, 424, 197 N.W.2d 385, 388 (1972).
Accord, Plock v. Crossroads Joint Venture, 239 Neb. 211, 475
N.W.2d 105 (1991); Wicker v. City of Ord, 233 Neb. 705, 447
N.W.2d 628 (1989); Pioneer Animal Clinic v. Garry, 231 Neb.
349, 436 N.W.2d 184 (1989); Mallette v. Taylor & Martin, Inc.,
225 Neb. 385, 406 N.W.2d 107 (1987); Ericksen v. Pearson, 211
Neb. 466,319 N.W.2d 76 (1982). The rule expressed in Dickey is
based on the rationale that a principal’s liability under the
doctrine of respondeat superior is secondary to or derived from
and dependent on the agent’s liability for a harm. Therefore, if
the agent is released from liability, a legal link in the chain of the
principal’s liability is broken, and the principal is discharged
from liability for the harm originating with the agent.

Logic requires a different rule and result when a covenant
not to sue is utilized for settlement of claims arising out of the
principal-agent relationship. If a plaintiff covenants not to sue
an agent, but does not release the agent from liability, the link in
the chain of liability is not broken; hence, the principal’s
derivative liability is left intact. Many courts have applied the
foregoing rationale in holding that a covenant not to sue an
agent does not discharge the principal from liability; for
instance, see, Atkinson v. Wichita Clinic, PA., 243 Kan. 705,
763 P.2d 1085 (1988); Dworak v. Olson Const., 191 Colo. 161,
551 P.2d 198 (1976); Holve v. Draper, 95 1daho 193, 505 P.2d
1265 (1973); Lincoln v Gupta, 142 Mich. App. 615, 370 N.W.2d
312 (1985); Bartrand v C & O R Co, 87 Mich. App. 466, 274
N.W.2d 822 (1978); Thomas v Checker Cab Co, 66 Mich. App.
152,238 N.W.2d 558 (1975); Centala v Navrude, 45 Mich. App.
282,206 N.W.2d 544 (1973); and Henry B. Steeg and Associates
v. Rynearson, 241 N.E.2d 888 (Ind. App. 1968).

Other courts have held that a covenant not to sue an agent
will not discharge a principal from liability so long as the parties
to the settlement agreement intend to preserve an action against
the principal. An illustrative decision is Stewart v. Village of
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Summit, 114 111. 2d 23, 499 N.E.2d 450 (1986), wherein the
Supreme Court of Illinois held that a covenant not to sue an
agent, without the express reservation of the right to sue other
parties, discharges the agent’s principal, but a covenant not to
sue which reserves the right to prosecute a claim against others
who are not parties to the settlement agreement does not
discharge the principal from liability. The court said in Stewart:
(1]t [is] clear that the claim against an employer, although
based on respondeat superior, if reserved, survives the
covenant not to sue. This is consistent with the
long-established rule that the agreement is the controlling
factor and the governing fact to be determined is the intent
of the parties. [Citations omitted.]

We conclude that the parties intended that plaintiff’s
right to sue all persons or entities other than [the
employee] survive the execution of the covenant, and in
allowing defendant’s motion for summary judgment, the
circuit court erred.

(Emphasis in original.) 114 Ill. 2d at 30, 499 N.E.2d at 453.
Accord, Hall v. Schulite, 836 P.2d 989 (Ariz. App. 1992);
Ledesma v. Cannonball, Inc., 182 111. App. 3d 718, 538 N.E.2d
655 (1989); Ray Korte Chevrolet v. Simmons, 117 Ariz. 202,
571 P.2d 699 (Ariz. App. 1977); Hovatter v. Shell Oil Company,
111 Ariz. 325, 529 P.2d 224 (1974).

To prevent a double recovery, whatever payment has been
received for the plaintiff’s covenant not to sue may be applied to
reduce pro tanto an eventual recovery against any defendant
determined to be liable for the plaintiff’s injury. See, Cullen v.
Atchison, T & S. E Rly. Co.,211Kan. 368, 507 P.2d 353 (1973);
Whittlesea v. Farmer, 86 Nev. 347, 469 P.2d 57 (1970); Henry B.
Steeg and Associates v. Rynearson, supra.

Under current Nebraska common law, when a principal is
free from active wrongdoing but is vicariously liable for injuries
caused by the principal’s agent, the principal has an action
against the agent for indemnification of the principal’s loss. See
Warner v. Reagan Buick, 240 Neb. 668, 483 N.W.2d 764 (1992)
(indemnity is available to one free from wrongdoing whose
liability was vicariously imposed). See, also, City of Wood
River v. Geer-Melkus Constr. Co., 233 Neb. 179, 444 N.W.2d
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305 (1989). Looking to the possibility of indemnification from
an agent, the majority places much stock in Holmstead v.
Abbott G. M. Diesel, Inc., 27 Utah 2d 109, 493 P.2d 625 (1972),
in which the Supreme Court of Utah held that a covenant not to
sue an employee released the employer because, without the
effective release, the employee might be subjected to the
employer’s suit for indemnification notwithstanding that the
employee, as a recipient of a covenant not to sue, had intended
to obtain protection from all liability arising out of the incident
in which the plaintiff-covenantor was injured.

However, in McCurry’s case, the parties to the covenant not
to sue expressly and very definitely acknowledged the
possibility of an indemnificatory action by the School District
of Valley. The covenant not to sue contained a specific provision
for the McCurry estate’s indemnification of Nielsens and State
Farm to the extent of $95,000 payable on any judgment against
Nielsens and State Farm as the result of the auto accident which
caused the death of Danette Robin McCurry. Consequently, the
concerns and rationale expressed in Holmstead are irrelevant to
McCurry’s case. Also, this court’s majority loses sight of the
fact that the covenant not to sue, as a settlement agreement, is
between the McCurry estate, Nielsens, and State Farm. The
School District of Valley is not a party to that agreement.
Whatever may have been their motivation, Nielsens and State
Farm accepted the covenant not to sue as a means to
compromise and settle the tort claim by the McCurry estate.
Scott Nielsen’s exposure to possible indemnification,
dependent on a future judgment for the McCurry estate against
the School District of Valley, supplies no legal basis to bar the
estate’s action against the school district.

Returning to the Holmstead decision, it is fortunate that the
Utah Legislature recognized and eliminated the inequity of the
Holmstead rule by enacting Utah Code Ann. § 78-27-42 of the
Utah comparative negligence act in 1973, legislation that, in its
effect, is quite similar to Neb. Rev. Stat. § 25-21,185.11(1)
(Cum. Supp. 1992), which states:

(1) A release, covenant not to sue, or similar agreement
entered into by a claimant and a person liable shall
discharge that person from all liability to the claimant but
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shall not discharge any other persons liable upon the same
claim unless it so provides. The claim of the claimant
against other persons shall be reduced by the amount of
the released person’s share of the obligation as determined
by the trier of fact.

Even a cursory examination of the covenant not to sue
involved in the McCurry case discloses that none of the parties
contemplated that the School District of Valley would be
released from liability as a consequence of the settlement
agreement. No matter how many times one reads the covenant
not to sue, the settlement agreement remains a clear expression
that the McCurry estate would not sue Nielsens or State Farm.
Through the McCurry estate’s expressly reserving rights against
the School District of Valley, the settlement agreement shows on
its face that the covenant not to sue was never intended to
release the school district from liability. In the final analysis, the
settlement agreement between the McCurry estate, Nielsens,
and State Farm is the only evidence of intent concerning the
covenant not to sue and, as an unambiguous expression, must
be construed in accordance with the parties’ manifest intent as
shown by the language of the settlement agreement. Moreover,
the majority acknowledges that the difference between a release
and a covenant not to sue is the intent underlying the settlement
agreement and, to support that distinction, quotes from Crim
v. Jones, 204 Ga. App. 289, 291, 419 S.E.2d 130, 131 (1992),
which stated: “ ¢ “ ‘The difference [between a release and a
covenant not to sue] is one of intent and grows out of the
construction placed on the terms of the instrument . . ..” ” > ”
Later, the majority approves of the Prosser and Keeton insight
that the real issue is the intent of the parties, that is, “a plaintiff
should never be deprived of a cause of action against any
wrongdoer when the plaintiff has neither intentionally
surrendered the cause of action nor received substantially full
compensation.” Keeton et al., supra, § 49 at 335.

Finally, the majority mouths the standard expressed by the
U.S. Supreme Court in Zenith Radio Corp. v. Hazeltine
Research, 401 U.S. 321, 347, 91 S. Ct. 795, 28 L. Ed. 2d 77
(1971), which stated: “The straightforward rule is that a party
releases only those other parties whom he intends to release.”
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Yet, in infinite irony, the majority concludes: “[I]t matters
not how the settlement was reached; whether by release or
covenant not to sue, settlement with the agent constitutes a
settlement with the principal, no matter what the parties may
have intended.” So much for intent as an important and
determinative factor in ascertaining whether a settlement
agreement is actually a release.

Until this court construes § 25-21,185.11(1) to change the
unjust and absolutely inequitable result in McCurry’s case,
today’s decision will undoubtedly have a dramatic and
undesirable impact on tort litigation based on vicarious
liability. Tort claims involving a principal and agent will have to
proceed to resolution through a trial, lest a covenant not to sue,
as a settlement agreement with an agent, terminate any issue of
a principal’s liability. Severely curtailing settlements is hardly a
sound and steady step toward practical resolution of disputes.

In summary, there is no showing that the covenant not to sue,
as a settlement agreement, was intended to discharge the School
District of Valley from liability for the death of Danette Robin
McCurry. Rather, the settlement agreement between the
McCurry estate, Nielsens, and State Farm is permeated with
the intent that the covenant not to sue discharged only Nielsens
and State Farm from liability for the death of Danette Robin
McCurry and that the estate reserved its right to proceed against
the School District of Valley. The majority concedes that a fact
question exists concerning Scott Nielsen’s agency relationship
with the School District of Valley, that is, “unless the settlement
agreement with Nielsen forecloses the personal representative
from pursuing her action against the school district, the grant of
summary judgment would have been improvident.” The
summary judgment against the McCurry estate was not only
“improvident,” but downright wrong. Since the summary
judgment is incorrect as a matter of law, this court should have
reversed the summary judgment and remanded this cause to the
district court for further proceedings.
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GLENN W. ASHBY, JR., APPELLEE, V. FIRST DATA RESOURCES, INC.,
A CORPORATION, APPELLANT, AND PORTER-TRUSTIN-CARLSON
CO., ACORPORATION, ET AL., APPELLEES. '
497 N.W.2d 330

Filed February 26, 1993. No.S-90-165.

1. Principal and Agent: Master and Servant: Negligence: Liability. Under the
derivative liability that arises under the doctrine of respondeat superior, the
negligent acts of an agent or servant done in obedience to the express orders or
directions of the master are imputed to the principal or master, who is held liable.

2. Principal and Agent: Independent Contractor: Workers’ Compensation:
Negligence: Liability: Releases. When an agent or independent contractor is
primarily liable, either directly, vicariously, or through the carelessness or
negligence of a plaintiff employee, the protection of the workers’ compensation
laws that form the sole remedy against that agent or independent contractor also
releases the prmcnpal or general contractor from liability.

3. : In order for the principal to be
released along with the agent through the payment of workers’ compensation
benefits, the liability of the principal must be derived solely from the liability of
its agent. But when the principal is primarily liable, through acts or omissions of
persons unconnected to the agent, the principal’s liability is not derivative from
the agency-employment relationship, and the doctrine of respondeat superior
does not apply. Similarly, when the negligent acts or omissions which injure an
employee of an independent contractor’s are attributable to persons directly and
separately employed by the general contractor, the payment of workers’
compensation arising from the independent contractor’s employment does not
release the general contractor from liability.

4. Summary Judgments: Torts: Negligence. Summary judgment may be altogether
inapplicable in tort cases of a kind where reasonable minds may differ as to
whether an inference of negligence can be drawn from a given set of facts.

5. Trial: Expert Witnesses: Physicians and Surgeons. Testimony of qualified
medical doctors cannot be excluded simply because they are not specialists in a
particular school of medical practice. Instead, experts or skilled witnesses will be
considered qualified if, and only if, they possess special skill or knowledge
respecting the subject matter involved so superior to that of persons in general as
to make the expert’s formation of a judgment a fact of probative value.

6. Verdicts: Appeal and Error. As a general rule, in determining sufficiency of the
evidence to sustain a verdict in a civil case, an appellate court considers the
evidence most favorably to the successful party and resolves evidential conflicts
in favor of such party, who is entitled to every reasonable inference deducible
from the evidence.

7. . A civil verdict will not be set aside where evidence is in conflict
or where reasonable minds may reach different conclusions or inferences, as it is
within the jury’s province to decide issues of fact.

8. . Ajury verdict may not be set aside unless clearly wrong, and it is
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sufficient if there is any evidence presented to the jury from which it could find
for the successful party. Nor will a jury verdict be set aside on appeal as excessive
unless it is clearly against the weight and reasonableness of the evidence and is so
disproportionate to the injury proved as to indicate that it was a result of
passion, prejudice, mistake, or some means not apparent in the record, or that
the jury disregarded evidence or rules of law.

9. Appeal and Error. Absent plain error, an appellate court will not address issues
that are not both assigned as error and discussed in the brief of the party alleging
prejudicial error.

Appeal from the District Court for Douglas County: PauL J.
HickMaN, Judge. Affirmed.

James D. Sherrets and, on brief, Mark A. Weber, of Sherrets
Smith & Gardner, for appellant.

Michael L. Smart and Steven Lefler, of Kavan, Smart &
Kampfe, for appellee Ashby.

HasTiNGs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This action arises from a claim of negligence asserted against
appellant, First Data Resources, Inc. (FDR), for temporary
and permanent injuries sustained by appellee Glenn Ashby, Jr.
After ajury trial, FDR was found liable to Ashby in the amount
of $375,000. The trial court overruled FDR’s subsequent
motion for judgment notwithstanding the verdict and
alternative motion for new trial. Asserting that various errors
were committed at the lower court level, FDR appeals the jury
verdict and award of damages. We affirm, finding that the
issues involved in this appeal are without merit or involve
questions of fact properly left to the province of the jury.

Assuming, as we must, a version most favorable to the
prevailing party, the facts are that appellee Glenn Ashby, Jr.,isa
carpenter who incurred a back-related injury in 1973. Because
of this injury, he had back surgery in 1975 and a surgery to
increase circulation to his legs in 1976. A doctor advised Ashby
not to return to work, but after prolonged rehabilitation,
Ashby began working part time in 1980 and was back to
full-time status by 1981.

In September 1983, FDR contracted with Porter-
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Trustin-Carlson Co. (Porter), Ashby’s employer, to have
an electric garage door installed on the premises of FDR’s place
of business in Omaha, Nebraska. The door was to be installed
between two rooms which were connected by a gravity-driven
conveyor roller system and a passageway. In preparing to install .
the door, Ashby placed a “Do Not Use” sign on the conveyor
opening to warn FDR’s employees not to use the conveyor
system. The room where the sign was placed is the only entry
point where boxes could be placed on the conveyor system.

Ashby stood on the conveyor assembly and upon a pipe
railing approximately 5 feet above the floor of the passageway
as he began installing the door. While Ashby was standing in
this position, an employee of FDR’ sent a box down the
conveyor. The box struck Ashby in the left leg and foot and
caused him to fall partially through the conveyor assembly,
injuring his leg. Ashby then fell backward over the conveyor,
striking the floor below. As a result of the fall, Ashby
experienced ongoing back, buttock, and leg pain that
eventually prevented him from working.

Ashby filed this action in 1987, alleging that by and through
its employees, FDR was negligent by removing or failing to
obey the “Do Not Use” sign or by sending the box down the
conveyor system despite his presence. FDR denied the
allegations and raised the affirmative defenses of contributory
negligence and assumption of risk. The affirmative defense was
based, in part, on FDR’ claim that Ashby could have safely
used a ladder instead of standing on the conveyor system. After
both sides introduced evidence, the court submitted the issues
of negligence and damages to the jury. Finding that FDR caused
Ashby to fall and that the fall proximately resulted in Ashby’s
injuries and damages, the jury returned a verdict in favor of
Ashby and against FDR.

In its brief, FDR requests that the judgment and verdict be
reversed, dismissed, or remanded for a new trial because the
following summarized errors occurred at trial: (1) The trial
court erroneously refused to hear FDR’s motion for summary
judgment; (2) Ashby’s medical expert was improperly allowed
to testify; (3) the evidence was insufficient on the issues of
negligence, injury, aggravation of a preexisting injury, future
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































