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PER CURIAM.

The marital dissolution decree for Reuben G. and Deanna L.
Schmale was entered on May 18, 1988, and required Reuben
Schmale to pay $300 per month for support of Schmales’ three
children, Jason, Justin, and Jessica, whose custody was granted
to Deanna Schmale. On July 24, 1991, the dissolution decree
was modified and custody of Jason and Justin was placed with
Reuben Schmale, while custody of Jessica remained with
Deanna Schmale. Additionally, the district court ordered
Reuben Schmale to pay $200 per month .child support for the
care and custody of Jessica.

Both parties assign error from the district court’s judgment.
Reuben Schmale’s assignments of error may be summarized as
follows: (1) The district court abused its discretion by failing to
change the custody of Jessica to Reuben Schmale, and (2) the
district court abused its discretion by ordering Reuben Schmale
to pay $200 per month child support and not ordering Deanna
Schmale to pay child support for Jason and Justin. In her
cross-appeal, Deanna Schmale contends (1) the district court
abused its discretion by changing custody of Jason Schmale
from her to Reuben Schmale, and (2) the district court abused
its discretion by declining to award an attorney fee for Deanna
Schmale’s lawyer.

STANDARD OF REVIEW
“ ‘A party seeking to modify a marital dissolution decree
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concerning custody, support, or visitation of a child has the
burden to show a material change of circumstances affecting
the best interests of the child.” ” Pattrin v. Pattrin, 239 Neb.
844, 844-45, 479 N.W.2d 122, 123 (1992). Accord, Schulze v.
Schulze, 238 Neb. 81, 469 N.W.2d 139 (1991); Huffman v.
Huffman, 236 Neb. 101, 459 N.W.2d 215 (1990).

“Appellate review of a judgment concerning modification of
a marital dissolution decree is de novo on the record to
determine whether the trial court abused its discretion
concerning modification.” Huffman v. Huffman, 236 Neb. at
104, 459 N.W.2d at 219. Accord Morisch v. Morisch, 218 Neb.
412,355 N.W.2d 784 (1984).

In an appeal involving an actlon for dissolution of
marriage, an appellate court’s review of a trial court’s
judgment is de novo on the record to determine whether
there has been an abuse of discretion by the trial judge,
whose judgment will be upheld in the absence of an abuse
of discretion. In such de novo review, when the evidence is
in conflict, the appellate court considers, and may give
weight to, the fact that the trial judge heard and observed
the witnesses and accepted one version of the facts rather
than another.

Stuhr v. Stuhr, ante p. 239, 243, 481 N.w.2d 212, 214
(1992). Accord, Pattrin v. Pattrin, supra; Schulze v. Schulze,
supra; Ritter v. Ritter,234 Neb. 203, 450 N.W.2d 204 (1990).
Based on our de novo review, and having considered the
Nebraska Child Support Guidelines, we find no abuse of
discretion by the district court in its orders entered in Schmales’
case.
AFFIRMED.
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TFrial: Rules of Evidence: Expert Witnesses: Appeal and Error. Whether a
witness is qualified as an expert is a preliminary question for the trial court,
whose determination will be upheld unless such ruling is clearly erroneous.

Trial: Rules of Evidencé: Expert Witnesses. A person may qualify as an expert
by virtue of either formal training or actual practical experience in the field.
Criminal Law: Trial: Juries: Appeal and Error. Harmless error exists in a jury
trial of a criminal case when there is some incorrect conduct by the trial court
which, on review of the entire record, did not materially influence the jury ina
verdict adverse to a substantial right of the defendant.

Trial: Evidence: Appeal and Error. If propcrly admitted evidence exists to
establish that which improperly admitted evidence also establishes, the error in
receiving the inadmissible evidence is not grounds for reversal.

Jury Instructions. Though a trial court retains discretion in the wording of jury
instructions, when an instruction from the Nebraska Jury Instructions is
applicable and, from a consideration of the facts and prevailing law, the trial
court determines that an instruction on a particular subject is appropriate, the
instruction in the Nebraska Jury Instructions should be used.

Entrapment: Proof. Entrapment is in the nature of an affirmative defense, and
thus the burden of going forward with evidence of governmental inducement is
on the defendant, who need only adduce ““more than a scintilla” of evidence to
satisfy thisinitial burden.

Trial: Entrapment: Evidence: Juries. [t is for the trial court to initially determine
whether the defendant has produced sufficient evidence to give rise to an
entrapment defense, but if the defendant produces such evidence, the question
of entrapment becomes one of fact for the jury.

Entrapment: Evidence: Proof. When a person accused of crime presents
evidence sufficient to raise an entrapment defense, the burden is on the State to
prove beyond a reasonable doubt that the person was not entrapped.
Entrapment: Verdicts: Evidence: Appeal and Error. When reviewing jury
verdicts regarding the defense of entrapment, this court will disturb the jury’s
findings only when the preponderance of evidence against such findings is great
and they clearly appear to be wrong, or when the findings are clearly contrary to
law; in other words, we must sustain the jury’s verdict if, taking the view most
favorable to the State, there is evidence in the record to support it.

Entrapment: Words and Phrases. Entrapment is the governmental inducement
of one to commit a crime not contemplated by the individual, in order to
prosecute that individual for the commission of the criminal offense.
Entrapment: Intent. Nebraska utilizes the “origin of intent” test to determine
questions of entrapment.

. Under the “origin of intent” test, entrapment consists of two
elements: (1) government inducement of the defendant to commit the offense
charged, and (2) a defendant’s predisposition to commit the criminal act was
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such that he was not otherwise ready and willing to commit the offense on any
propitious opportunity.

Entrapment: Intent: Juries. Ultimately, the “origin of intent” test focuses on the
defendant’s predisposition to commit the crime, and if the jury finds that the
defendant was predisposed to commit the crime, a defense of entrapment must
fail.

Entrapment: Intent: Proof. In a case involving an entrapment defense, the
burden is on the State 1o prove the defendant’s predisposition beyond a
reasonable doubt as part of its larger burden to prove that the defendant was not
improperly induced.

Entrapment: Intent: Controlled Substances: Juries. Ready access to illicit drugs
is alegitimate factor for the jury to consider on the question of predisposition to
deal in such substances.

Entrapment: Intent: Evidence. A familiarity with and demonstrable orientation
to the relevant activity is relevant evidence of a predisposition to engage in that
activily.

. Inquiry into a person’s willingness to participate in
cnmmal activity, standing alone, does not constitute inducement sufficient to

' sustain an entrapment defense.

Criminal Law: Entrapment: Police Officers and Sheriffs. Law enforcement
officers are not precluded from utilizing artifice and stratagem, such as the use
of decoys or undercover agents, to apprehend a person engaged in a criminal
enterprise, provided that they merely afford opportunities or facilities for the
commission of an offense by one already predisposed or ready to commit it.
Entrapment: Intent. Overpersuasion, undue pressure, or coercion may indicate
a reluctance or unwillingness on the part of a person to participate in the
proposed criminal activity and thus a lack of predisposition to commit the crime.
Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of
counsel, the defendant must show that (1) counsel’s performance was deficient
and (2) such deficient performance prejudiced his defense, that is, a
demonstration of reasonable probability that, but for counsel’s deficient
performance, the result of the proceedings would have been different.

Criminal Law: Effectiveness of Counsel. In a criminal case, the standard for
judging counsel’s performance is whether the attorney performed at least as well
as alawyer with ordinary training and skill in the defense of a criminal case.
Effectiveness of Counsel. A court need not determine whether counsel’s
performance was deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies; if it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice that course
should be followed.

Trial: Evidence: Juries. The trial court retains broad discretion to permit the
jurytoreview during deliberations exhibits admitted into evidence at trial.

Trial: Evidence: Juries: Appeal and Error. In the absence of any indication in the
record that the jury requested the opportunity to examine during deliberations
exhibits admitted into evidence, that such evidence was sent to the jury room, or
that it was in fact examined, there is no issue to review on appeal regarding the
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propriety of allowing the jury such areview.

25. Criminal Law: Trial: Motions to Dismiss: Evidence: Appeal and Error. On a
criminal defendant’s motion to dismiss for insufficient evidence of the crime
charged, the State is entitled to have all its relevant evidence accepted as true and
every controverted fact resolved in its favor, and if, when viewed in this light, the
State’s evidence is sufficient to establish all the elements of the crime charged, a
denial of the defendant’s motion to dismiss is without error.

26. Sentences: Presentence Reports. Sentencing courts are required to give due
consideration to the information contained in a written presentence
investigation report.

27. Sentences: Appeal and Error. A sentence imposed within the statutory limits will
not be disturbed on appeal absent an abuse of discretion by the sentencing court.

28. Sentences: Probation and Parole: Appeal and Error. Whether the sentence
imposed is probation or incarceration is a matter within the discretion of the trial
court, and a judgment denying probation will be upheld unless the trial court
abuses its discretion.

Appeal from the District Court for Saline County: ORVILLE
L. Coapy, Judge. Affirmed.

Thomas L. Spinar for appellant.

Don Stenberg, Attorney General, and Barry Waid for
appellee.

HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This is a criminal case in which the State charged the
defendant-appellant, Steven L. Stahl, with knowingly or
intentionally manufacturing, distributing, delivering, dis-
pensing, or possessing with the intent to manufacture,
distribute, deliver, or dispense a controlled substance, namely,
marijuana. See Neb. Rev. Stat. §§ 28-416(1)(a) and
28-405(c)(10) [Schedule 1] (Reissue 1988). The defendant pled
not guilty and was tried and convicted by a jury of the offense
charged in the Saline County District Court. The trial judge
sentenced the defendant to 1 year in prison, with 8 days’ credit
for time spent in the county jail, and ordered him to pay the
costs of the action. This appeal followed.

FACTUAL BACKGROUND
In late 1989, Robin Heyen, an investigator with the Saline
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County Sheriff’s Department, became involved in an
undercover narcotics investigation. During the course of the
investigation Heyen convinced a suspect from whom several
“control buys” were made, James Barber, to cooperate with the
investigation in exchange for Heyen’s promise to inform the
county attorney of his assistance. Pursuant to this
“understanding,” Barber was to introduce Heyen to other
known or suspected drug users and dealers.

Heyen first met the defendant at a social gathering hosted by
Barber in mid-February 1990. The defendant was accompanied
by his girl friend, Terri Ockinga, and both smoked some
marijuana provided by another guest at the party. Though
Ockinga testified that she observed Heyen smoking marijuana,
Heyen testified that he only simulated doing so in order to
dispel any suspicions that he was a police officer. When the
topic of conversation at the party turned to illegal substances,
the defendant stated that he had some connections and could
obtain drugs quite easily.

On February 27, 1990, Heyen and Barber visited the
defendant at his residence in Wilber, Nebraska, and asked him
if he could find them some marijuana. The defendant identified
an “Uncle Les” in Omaha as a potential source of marijuana.
The defendant told them that he would check around and
contact them later. At that point Heyen and Barber drove back
to Barber’s trailer in Crete, Nebraska.

Later that evening the defendant and Ockinga arrived at
Barber’s trailer and asked to use the phone to call Les. The
defendant told Barber that he had a credit card number to
which he could bill any long-distance calls. At one point, Heyen
overheard a conversation during which the defendant discussed
various types, prices, and quantities of drugs, including
“Thai-stick” and “acid.” The defendant informed Heyen that
he would go to Omaha to purchase drugs if any were available.
Heyen asked the defendant to purchase some for Heyen as well,
and the defendant said he would. The defendant also described
the nature of a Thai-stick, a sliver of bamboo wrapped with a
very potent form of marijuana, and told him that they were $14
or $15 each and that marijuana was $35 or $40 per quarter
ounce.
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Several hours later, either the defendant or Ockinga made
another call, from which it was determined that no drugs were
available that night. The caller indicated, however, that the
individual who was called would call back the next day if the
situation changed. The defendant instructed Heyen and Barber
that if they received such a call, the person would probably
speak in code and that they should contact him if it sounded like
drugs were available.

The next day Barber received a phone call at his trailer from a
person who told him that “the tires are in.” Barber informed
Heyen as to the contents of the call, and the two drove to the
defendant’s home in Wilber to relay the message. Upon hearing
the message, the defendant opined that the caller had either
Thai-stick or marijuana. He told Heyen and Barber that he and
Ockinga were going to drive to Omaha to make a purchase and
asked whether Heyen wanted anything. Heyen requested a
quarter ounce of marijuana or three Thai-sticks, whichever was
available, and asked the defendant how much it would cost.
The defendant said $40 would be enough, and Heyen gave him
that amount.

Following the meeting in Wilber, Heyen and Barber returned
to Crete. Later that evening, the defendant arrived at Barber’s
trailer and tossed Heyen a small bag. The defendant said the
bag contained a quarter ounce of “good weed,” but warned
Heyen that it was “creeper.” In the vernacular of the drug trade,
“creeper” apparently describes marijuana which takes a longer
time before producing the desired sensation. Shortly after this
encounter Heyen left the trailer and went to the Saline County
Sheriff’s Department, where he placed the bag in an evidence
locker.

At trial, Heyen expressed his opinion that the substance in
the bag was marijuana. A forensic drug chemist employed by
the Nebraska State Patrol concurred in that opinion. The
chemist further testified that the bag contained just under a
quarter ounce of marijuana, a “common unit” in which the
substance is sold.

ASSIGNMENTS OF ERROR
On appeal, the defendant argues that the trial court erred in
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(1) overruling his foundational objections to certain expert
testimony, (2) refusing to submit to the jury his proposed
instruction regarding entrapment, and (3) imposing an
excessive sentence; the defendant also urges as grounds for
reversal (4) the insufficiency of the evidence to support a
conviction and (5) the violation of his right to effective
assistance of counsel. We affirm.

THE EXPERT TESTIMONY

For his first assignment of error the defendant argues that
the trial court erred in allowing, over his objection, testimony
by Officer Heyen that the substance in the bag tossed to him by
the defendant was marijuana and that he knows how long
“THC” remains in a person’s blood. The defendant also objects
to the admission of testimony by the forensic drug chemist that
aquarter ounce is a common unit in which marijuanais sold.

Whether a witness is qualified as an expert is a preliminary
question for the trial court. Nev. Evid. R. 104(1) (Neb. Rev.
Stat. § 27-104(1) (Reissue 1989)). A trial court’s ruling
regarding a witness’ qualification as an expert will be upheld
unless such ruling is clearly erroneous. State v. Reynolds, 235
Neb. 662, 457 N.W.2d 405 (1990).

A person may qualify as an expert by virtue of either formal
training or actual practical experience in the field. Neb. Evid.
R. 702 (Neb. Rev. Stat. § 27-702 (Reissue 1989)); State v.
Loveless, 209 Neb. 583, 308 N.W.2d 842 (1981). In State v.
Hoxworth, 218 Neb. 647, 358 N.W.2d 208 (1984), this court
held that the trial court properly admitted a police officer’s
testimony that a substance seized pursuant to a search warrant
was marijuana. Though the officer had no experience in botany
and knew little about the scientific tests used to identify
marijuana, he did have 9 years’ experience in law enforcement,
during which time he learned “ ‘what it looks like and what the
seeds look like’” ” Id. at 650, 358 N.W.2d at 210. The officer
had also attended approximately 50 hours of state-sponsored
training which included instruction in the various properties of
marijuana. Citing § 27-702 and noting that a field test
performed on the substance with a “narc kit” corroborated the
officer’s opinion, the court found no error in admitting the
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testimony.

Here, Officer Heyen testified to receiving approximately 20
hours of training in drug identification and illegal drugs
through the Nebraska Law Enforcement Training Center and
the Lincoln Police Academy. He also received 100 hours of
additional instruction in criminal investigation and evidence,
including training in drug identification, during the course of
his career. Further, Officer Heyen participated in two
undercover drug investigations and also acted as coordinator of
all state drug control efforts for the Nebraska National Guard
prior to joining the Saline County Sheriff’s Department.
Officer Heyen possesses as much or more formal training and
practical experience in identifying marijuana as did the officer
in Hoxworth. Given this background and the forensic chemist’s
corroboration of his opinion, the trial court did not err in
admitting Officer Heyen’s testimony regarding the nature of
the substance in the bag.

Much the same analysis applies with regard to Officer
Heyen’s testimony regarding THC. “THC” is an abbreviation
for tetrahydrocannabinol, an active ingredient in marijuana.
At trial, the State asked Officer Heyen whether he submitted to
a drug test after February 27, 1990. Officer Heyen responded
that he tested negative for THC on March 15. The State then
asked if Officer Heyen knew how long THC remains in a
person’s blood. After defense counsel interposed a
foundational objection, the State established that, as drug
enforcement coordinator for the Nebraska National Guard,
Officer Heyen received training in drug testing processes from a
qualified examiner. When the State repeated the original
question, the defendant again objected. The defendant
contends that the trial court erred in overruling the objection
and admitting Officer Heyen’s testimony that, based upon
various factors, THC can stay in a person’s system for
anywhere from 1 week to 30 days.

Though this is a closer question, the trial court was not
clearly erroneous in concluding that Officer Heyen’s specific
training in drug testing processes, combined with his extensive
experience as a law enforcement officer in the area of illegal
narcotics, sufficiently qualified him to testify as he did.
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Further, it is difficult to see how the testimony prejudiced the
defendant. The negative test result does not necessarily bolster
Officer Heyen’s claim that he only simulated smoking
marijuana. The test occurred more than 2 weeks after the social
gathering at Barber’s trailer, and thus, by Officer Heyen’s own
testimony, any THC in his system from actually ingesting the
drug could have dissipated by then. *“ ‘Harmless error exists in
a jury trial of a criminal case when there is some incorrect
conduct by the trial court which, on review of the entire record,
did not materially influence the jury in a verdict adverse to a
substantial right of the defendant.” ” State v. Coleman, 239
Neb. 800, 814, 478 N.W.2d 349, 358 (1992), quoting Stafte v.
Watkins, 227 Neb. 677, 419 N.W.2d 660 (1988). The trial court’s
admission of Officer Heyen’s testimony regarding THC does
not constitute reversible error.

The defendant next contends that the trial court erred in
allowing the forensic chemist to testify that a quarter ounce is a
common unit in which marijuana is sold. Earlier in the trial,
however, Officer Heyen testified, without objection, to the
exact same fact. Thus, even if the chemist was unqualified to
offer the challenged testimony, its admission is harmless error.
“ ‘If properly admitted evidence exists to establish that which
improperly admitted evidence also establishes, the error in
receiving the inadmissible evidence is not grounds for
reversal.” ” State v. Carter, 226 Neb. 636, 644, 413 N.W.2d 901,
906 (1987), quoting State v. Klingelhoefer, 222 Neb. 219, 382
N.W.2d 366 (1986). The defendant’s first assignment of error is
without merit.

JURY INSTRUCTIONS

For his second assignment of error the defendant challenges
the trial court’s choice of jury instructions on the issue of
entrapment. The trial court instructed the jury pursuant to NJI
14.34. The defendant requested a similar instruction based
upon a proposed change in the Nebraska Jury Instructions
entrapment instruction drafted by the Nebraska Supreme
Court Committee on Criminal Practice and Procedure. The
defendant argues that the proposed instruction is more
comprehensible to a jury because it uses the phrase “already
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willing” rather than “predisposition” in reference to the
defendant’s attitude toward committing the crime proposed by
government agents.

Generally, a trial court retains discretion in the wording of
jury instructions. State v. Ring, 233 Neb. 720, 447 N.W.2d 908
(1989); State v. Donhauser, 231 Neb. 114, 435 N.W.2d 186
(1989)..However, we have held that whenever an instruction
from the Nebraska Jury Instructions is applicable and, from a
consideration of the facts and prevailing law, the trial court
determines that an instruction on a particular subject is
appropriate, the instruction in the Nebraska Jury Instructions
should be used. State v. Stueben, ante p. 170, 481 N.W.2d
178 (1992); State v. Dush, 214 Neb. 51, 332 N.W.2d 679
(1983). Cf. State v. Bartholomew, 212 Neb. 270, 322 N.W.2d
432 (1982) (whenever an instruction in the Nebraska Jury
Instructions is applicable, that instruction shall be used).

We have specifically approved the use of NJI 14.34. State v.
Byrd, 231 Neb. 231, 435 N.W.2d 898 (1989); State v. Bocian,
226 Neb. 613, 413 N.W.2d 893 (1987); State v. Lampone, 205
Neb. 325, 287 N.W.2d 442 (1980). Moreover, in asserting that
his proposed instruction is clearer than NJI 14.34, the
defendant ignores the fact that the present instruction states
that noinducement occurs if “the defendant was predisposed or
ready to commit the act . . . .” (Emphasis supplied.) The
defendant’s proposed instruction adds nothing not properly
covered by the instruction given. Therefore, the defendant’s
second assignment of error is without merit.

SUFFICIENCY OF THE EVIDENCE

Next, the defendant contends that the evidence is insufficient
to support a verdict beyond a reasonable doubt that he was not
entrapped. Specifically, the defendant argues that the record is
“completely devoid of any evidence tending to show that the
defendant was predisposed to sell marijuana.” Brief for
appellant at 15.

Entrapment “ ‘is in the nature of an affirmative defense,’.”
and thus the burden of going forward with evidence of
governmental inducement is on the defendant. State v. Parks,
212 Neb. 635, 638, 324 N.W.2d 673, 676 (1982), quoting State v.
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Ransburg, 181 Neb. 352, 148 N.W.2d 324 (1967). 1t is for the
trial court to initially determine whether the defendant has
produced sufficient evidence to give rise to the defense. Parks,
supra. The defendant need only adduce “ ‘more than a
scintilla’ ” of evidence to satisfy this initial burden. (Emphasis
omitted.) Id. at 638, 324 N.W.2d at 676, quoting United States
v. Wolffs, 594 F.2d 77 (5th Cir. 1979). In this case the trial court
determined that sufficient evidence existed to raise the defense
of entrapment. We need not and therefore do not address the
correctness of that determination in this appeal. Cf. State v.
Swenson, 217 Neb. 820, 352 N.W.2d 149 (1984).

When the defendant produces sufficient evidence to raise the
defense, the question of entrapment becomes one of fact for the
jury. Parks, supra. The burden is on the State to prove beyond a
reasonable doubt that the defendant was not entrapped. State
v. Van Egmond, 233 Neb. 834, 448 N.W.2d 569 (1989). When
reviewing jury verdicts regarding the defense of entrapment,
this court will disturb the jury’s findings only when the
preponderance of evidence against such findings is great and
they clearly appear to be wrong, or when the findings are clearly
contrary to law. In other words, we must sustain the jury’s
verdict if, taking the view most favorable to the State, there is
evidenceintherecordto supportit. Parks, supra.

Entrapment is the governmental inducement of one to
commit a crime not contemplated by the individual, in order to
prosecute that individual for the commission of the criminal
offense. State v. Jones, 231 Neb. 47, 435 N.W.2d 167 (1989).
Nebraska utilizes the “ ‘origin of intent’ ” test to determine
questions of entrapment. Swenson, 217 Neb. at 823, 352
N.W.2d at 153. Under this test, entrapment consists of two
elements: (1) government inducement of the defendant to
commit the offense charged, and (2) a defendant’s
predisposition to commit the criminal act was such that he was
not otherwise ready and willing to commit the offense on any
propitious opportunity. Van Egmond, supra; Jones, supra;
Swenson, supra. Ultimately, the “origin of intent” test focuses
on the defendant’s predisposition to commit the crime.
Swenson, supra; Byrd, supra. If the jury finds that the
defendant was predisposed to commit the crime, a defense of
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entrapment must fail. 1 Wayne R. LaFave & Austin W. Scott,
Jr., Substantive Criminal Law § 5.2 (1986). Thus, the burden is
on the State to prove the defendant’s predisposition beyond a
reasonable doubt as part of its larger burden to prove that the
detendant was not improperly induced. Bocian, supra.

Here, the State produced evidence that prior to any
solicitations by Officer Heyen, the defendant stated that he had
certain connections which enabled him to obtain drugs easily.
Further, when Officer Heyen inquired about the availability of
‘drugs, the defendant quickly identified a potential source.
Ready access to illicit drugs is a legitimate factor for the jury to
consider on the question of predisposition. United States v.
Dickens, 524 F.2d 441 (5th Cir. 1975), overruled on other
grounds, United States v. Webster, 649 F.2d 346 (5th Cir. 1981).
In his conversations with Officer Heyen, the defendant was also
able to quote specific prices for specific quantities of marijuana
and exhibited knowledge of “Thai-stick” and “creeper,” the
latter an esoteric term unknown to Officer Heyen despite his
extensive experience in undercover drug operations. A
familiarity with and demonstrable orientation to the relevant
activity also constitutes relevant evidence of predisposition.
Whiting v. United States, 296 F.2d 512 (1st Cir. 1961).

The defendant argues that “any delivery to Officer Heyen
was made only upon his specific request inducing the defendant
to do so.” Brief for appellant at 15. This argument ignores the
fact that inquiry alone does not constitute inducement
sufficient to sustain an entrapment defense. Swenson, supra.

“[L]aw enforcement officers are not precluded from
utilizing artifice and stratagem, such as the use of decoys
or undercover agents, to apprehend a person engaged in a
criminal enterprise, provided that they merely afford
opportunities or facilities for the commission of an
offense by one already predisposed or ready to commit it.”
Van Egmond, 233 Neb. at 839, 448 N.W.2d at 572, quoting
Lampone, supra. Certainly, overpersuasion, undue pressure, or
coercion may indicate a reluctance or unwillingness on the part
of the defendant to participate in the proposed criminal activity
and thus a lack of predisposition. State v. Gurule, 194 Neb.
618, 234 N.W.2d 603 (1975). Though Ockinga testified that
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Officer Heyen “pushed” the defendant and Ockinga to sell him
drugs and that they were “wary” of him, Officer Heyen
testified that the defendant willingly agreed to procure
marijuana for him and in fact offered to do so upon hearing
that “the tires are in.” Officer Heyen’s testimony is
corroborated by tape recordings of some of the conversations
and by Barber’s testimony. The jury resolved the issue against
the defendant, and we cannot say its verdict is unsupported by
the evidence. The defendant’s assignment of error regarding the
sufficiency of the evidence is without merit.

INEFFECTIVE ASSISTANCE OF COUNSEL
Next, the defendant claims he received ineffective assistance
of counsel, in violation of U.S. Const. Amend. VI and Neb.
Const. art. I, § 11. The defendant identifies several instances of
allegedly deficient performance, which are more fully discussed
below.
To sustain a claim of ineffective assistance of counsel, the
defendant must show that (1) counsel’s performance was
deficient and (2) such deficient performance prejudiced his
defense, that is, a demonstration of reasonable probability
that, but for counsel’s deficient performance, the result of the
proceedings would have been different. State v. Moss, ante p.
21, 480 N.W.2d 198 (1992). See Strickland v. Washington, 466
U.S. 668,104 S. Ct.2052,80L. Ed. 2d 674 (1984).
In a criminal case, the standard for judging counsel’s
performance is whether the attorney performed at least as well
as a lawyer with ordinary training and skill in the defense of a
criminal case. Moss, supra. However,
“a court need not determine whether counsel’s
performance was deficient before examining the prejudice
suffered by the defendant as a result of the alleged
deficiencies. The object of an ineffectiveness claim is not
to grade counsel’s performance. If it is easier to dispose of
an ineffectiveness claim on the ground of lack of sufficient
prejudice, which we expect will often be so, that course
should be followed. . ..”

State v. Hawthorne, 230 Neb. 343, 347, 431 N.W.2d 630, 633

(1988), quoting Strickland v. Washington, supra.
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The defendant begins by noting several occasions when his
counsel failed to request an instruction that the jury disregard
certain evidence after the trial court sustained objections
thereto. The first such instance occurred when Officer Heyen
described the technique of simulating marijuana use and the
State asked him whether the technique is “fairly typical.” After
Officer Heyen’s affirmative response, defense counsel objected
to the question as leading and asked that the answer be stricken,
The court sustained the objection but did not instruct the jury
to disregard the answer. The defendant complains that his
counsel should have requested such an instruction.

The defendant’s argument must fail because the alleged error
in no way prejudiced his case. Just prior to the exchange at
issue, Officer Heyen described the simulated smoking of
marijuana as a “[cJommonly used technique in drug
enforcement.” Moreover, after defense counsel’s objection was
sustained, the State rephrased the question and elicited the
exact same response. As noted earlier, if properly admitted
evidence exists to establish that which improperly admitted
evidence also establishes, any error in receiving the inadmissible
evidence is harmless error and not grounds for reversal. State v.
Carter, 226 Neb. 636, 413 N.W.2d 901 (1987); State v.
Klingelhoefer,222 Neb. 219, 382 N.W.2d 366 (1986).

The same analysis applies to the defendant’s next instance of
alleged error. At another point in the trial the State asked
Officer Heyen whether drug dealers are usually careful about to
whom they sell. After Officer Heyen’s affirmative response,
defense counsel objected, and the trial court sustained the
objection. The defendant again complains of counsel’s failure
to request an instruction to disregard the testimony. However,
earlier in the trial Officer Heyen noted that police officers must
simulate the smoking of marijuana in order to convince
targeted sellers that they are legitimate buyers. Officer Heyen
further testified that sellers are reluctant to sell to persons who
do not appear to use drugs themselves. This testimony clearly
conveyed to the jury that sellers of narcotics are careful about
to whom they sell. The State’s later inquiry was therefore
merely cumulative, and any error in receiving Officer Heyen’s
testimony was harmless.
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The defendant also alleges crror in counscl’s failure to
request a limiting instruction after the trial court sustained his
foundational objection to Officer Heyen's testimony thai
“THC” is “tetrahydrocannabinol.” The defendant argues that
receipt of this testimony improperly enhanced Officer Heyen'’s
credibility in the eyes of the jury. However, as discussed carlier,
Officer Heyen’s formal training and practical experience in
drug identification and enforcement sufficiently qualificd him
to testify as he did. Moreover, his testimony is cumulative
because the forensic chemist also explained that THC is an
abbreviation for tetrahydrocannabinol. We therctore conclude
that Officer Heyen’s testimony did not prejudice the defendant.

The defendant also challenges his counsel’s conduct
regarding a tape admitted into evidence and played for the jury
at trial. The tape contains recordings of thc two mceetings
attended by Officer Heyen, Barber, Ockinga, and the
defendant on February 27, 1990. A summary of the first
conversation, recorded by Officer Heyen upon leaving the
defendant’s residence, is also included on the tape. At trial, the
court sustained the defendant’s objection to this portion of the
tape, and Officer Heyen’s summary was not played for the jury.
However, the tape remained in cvidence, and the defendant
argues, apparently on the assumption that the trial court sent
the tape and a playback device with the jury to the deliberation
room, that his counsel should have requested an instruction
that the jury disregard Officer Heyen’s summary of the initial
meeting.

The defendant’s argument on this point fails for several
reasons. First, the trial court specifically instructed the jury to
disregard any evidence stricken from the record. Second, the
rule in a majority of jurisdictions is that the trial court retains
broad discretion to permit the jury to review during
deliberations exhibits admitted into evidence at trial. 3 Wayne
R. LaFave & Jerold H. Israel, Criminal Procedure § 23.7(b)
(1984); State v. Frazier, 99 Wash. 2d 180, 661 P.2d 126 (1983).
Nebraska law is in accord. Edwards v. State, 113 Neb. 698, 204
N.W. 780 (1925). The fact that such discretion exists, however,
does not require an appellate court to presume its exercise in
every case. Here, there is no indication in the record that the
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jury requested the opportunity to listen to the tape, that it was
ever sent to the jury room, or that it was cxamined during
deliberations. In the absence of such a record, there is no issue
to review on appeal. State v. King, 708 S.W.2d 364 (Mo. App.
1986). Finally, the summary on the tape is esscntially repetitive
of Officer Heyen’s testimony. Therefore, even it we presume the
trial court sent the tape to the jury room, no prejudice to the
defendant resulted from defense counsel’s failure to take steps
to prevent the jury from hearing the disputed portion. Esterline
v. State, 707S.W.2d 171 (Tex. App. 1986).

The defendant next argues that his counsel provided
ineffective representation in failing to move to dismiss the
charge either at the close of the State’s case or at the conclusion
of the trial. On a criminal defendant’s motion to dismiss for
insufficient evidence of the crime charged, the State is entitled
to have all its relevant evidence accepted as truc and cvery
controverted fact resolved in its favor. State v. Grantzinger, 235
Neb. 974, 458 N.W.2d 461 (1990). If, when viewed in this light,
the State’s evidence is sufficient to establish all the elements of
the crime charged, a denial of the defendant’s motion to dismiss
is without error. State v. Jacobs, 226 Neb. 184, 410 N.W.2d 468
(1987). The testimony of Officer Heyen, Barber, and the
forensic chemist is sufficient to establish commission of the
offense charged. Because the trial court would have properly
overruled any motion to dismiss, defense counsel’s failure to
make such a motion did not prejudice the defendant.

Finally, the defendant contends that his counsel provided
ineffective assistance in failing to call as witnesses at the
sentencing hearing the authors of two letters favorable to the
defendant included in the presentence investigation report.
Also contained in the presentence report is a reference by the
probation officer to the defendant’s unstable work record. This
reference is based upon information in the report regarding the
defendant’s loss of several jobs due in part to his unwillingness
to go to work after using drugs and alcohol. However, the
report also reveals the defendant’s participation in a Nebraska
job training center program involving his employment with the
Crete Housing Authority. A representative of the job training
center, as well as his supervisor at the housing authority, wrote a
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letter noting the defendant’s excellent attitude and work
performance while involved in the program. The defendant
argues that calling the authors of these letters as witnesses
would have allowed him to refute the conclusions of the
probation officer regarding his work activity.

Again, the defendant’s argument is not well taken. First, his
success in the job training program does not “refute” the fact
that the defendant has an unstable work history. More
importantly, we note that sentencing courts are required to give
due consideration to the information contained in a written
presentence investigation report. Neb. Rev. Stat. § 29-2261
(Reissue 1988). A finding of ineffectiveness based upon the
failure to call as witnesses those with information favorable to
the defendant which is already included in a presentence report
would serve neither the defendant’s interests nor those of the
public in an efficient judicial system. The defendant’s
assignment of error regarding effectiveness of his counsel is
without merit.

EXCESSIVENESS OF THE SENTENCE

Finally, the defendant argues that the trial court erred in
denying the defendant’s request for probation and imposing a
sentence of imprisonment.

Delivery of marijuana is a Class 111 felony punishable by 1 to
20 years in prison, a $25,000 fine, or both. Neb. Rev. Stat.
§§ 28-416(1)(a) and (2)(b), 28-405(c)(10) [Schedule I], and
28-105(1) (Reissue 1989). Cf. Neb. Rev. Stat. §§ 28-416(2)(a)
and 28-401(16) and (35)(a) (Reissue 1989). In this case the trial
court sentenced the defendant to 1 year in prison, with credit
for 8 days spent in the county jail.

A sentence imposed within the statutory limits will not be
disturbed on appeal absent an abuse of discretion by the
sentencing court. State v. Schumacher, ante p. 184, 480
N.W.2d 716 (1992). Similarly, whether the sentence imposed is
probation or incarceration is a matter within the discretion of
the trial court, and a judgment denying probation will be
upheld unless the trial court abuses its discretion. State v.
Tuttle, 238 Neb. 827,472 N.W.2d 712 (1991).

In denying the defendant’s request for probation in this case,
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the trial court considered the defendant’s refusal to take
responsibility for his acts, as exhibited by a letter addressed to
the court in which the defendant states that the voice on the tape
identified at trial as his was in fact Barber’s. The court also
noted the defendant’s long history of drug and alcohol abuse
and his refusal to cooperate with and ultimate discharge from
an inpatient drug and alcohol abuse treatment program in
December 1989. Though this is the defendant’s first brush with
the criminal justice system, the sentence imposed is the
statutory minimum, and we cannot say the trial court abused its
discretion in denying the defendant’s request for probation.
Accordingly, the judgment and sentence of the trial court are
affirmed.
AFFIRMED.

ELLA BRANDT, APPELLANT, V. LEON PLASTICS, INC., APPEL LEE.
483 N.W.2d 523

Filed April 17,1992. No. S-91-399.

1. Trial: Expert Witnesses. Where the testimony of the same expert is conflicting,
resolution of the conflict rests with the trier of fact.

2. Workers’ Compensation: Expert Witnesses. The compensation court is not
required to take an expert’s opinion as binding and may, as may any other trier of
fact, either accept or reject such an opinion.

3. Workers' Compensation: Proof. A workers’ compensation claimant has the
burden of proving by a preponderance of the evidence that the employment
proximately caused an injury which resulted in disability compensable under the
Workers’ Compensation Act.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Jerry J. Milner, of Milner Law Office, P.C., for appellant.

D. Steven Leininger, of Luebs, Beltzer, Leininger, Smith &
Busick, for appellee.

HASTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.
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PR CURIAM.

The plaintift-appellant employee, Ella Brandt, challenges
the dismissal of her claim for benefits from the defendant-
appellee employer, Leon Plastics, Inc., claiming the
compensation court erred by (1) concluding the medical
evidence was in conflict, (2) applying an improper standard of
proof, and (3) concluding that she failed to sustain her burden
of proof. We affirm.

Brandt is now 52 years old, has an eighth-grade education,
and moved to the United States from Germany in 1958 at the
age of 18. She began working for Leon Plastics in October 1979
and held but one other job in this country, when she worked as a
waitress for a year. She denies suffering any injury or
disabilities before she began to work for Leon Plastics.

After working as a sander at Leon Plastics for 2 years, she
became an inspector on an assembly line. As such, her duties
included removing parts from the line, touching them up with
paint, and then passing them to the next person.

In approximately 1986, the parts Brandt worked with began
to include “deck panels.” Brandt described these 14-pound
panels, measuring 5 feet by 3 feet, as being similar to a big
tabletop with brackets on the back. Brandt lifted them over her
head, set them on a table, and then inspected them. She would
then place them on a 1-foot-high stool and bend over to touch
up the sides. Finally, she would place them back on the table to
paint the bottom before passing them on to the next person.

There is evidence that Brandt worked on these panels 3 weeks
of every month in 1989. Leon Plastics set a quota of 300 panels
in an 8-hour day, and Brandt worked up to 56 hours a week
during the fall and winter of 1989. One worker testified that the
line employees worked more overtime during that period than
at any other time in the worker’s 18 years with the company. The
record reveals that several workers developed back pain after
working with the panels and that management considered
reassigning some of the workers because the activity was so
hard on them.

Brandt began experiencing lower back pain within 6 months
to a year prior to her last day of work on December 22, 1989.
She testified that during November and December 1989 the
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pain increased and began radiating into her hip and right leg.
Her coworkers noticed that during this time Brandt was in
pain—she walked with a imp and complained about pain and
numbiess in her leg. She also became uncharacteristically
willing to allow others to perform the more difficult tasks.

L.eon Plastics closed its plant for the Christmas holiday. On
December 29, 1989, while doing some housework, Brandt
decided to see a physician, as she could no longer tolerate her
back pain.

Prior to this time Brandt did not report any problems to her
supervisors and had continued to participate in a weekly
bowling lcaguc which began in August 1989. While bowling,
she used a 12-pound ball and did a lot of stooping and.bending.
Brandt testified that her housework on December 29 included
mopping, vacuuming, and hanging out the bedding. She also
gardened a small plot in her yard and mowed the lawn on
occasion during the summer and fall of 1989.

Brandt also testified (hat she did not slip or fall or sufter any
type of trauma while bowling or doing the housework on the
29th, but that her tolerance just gave out.

The physician who examined Brandt on December 29
reccommended she stop working and scheduled a CAT scan for
January 4, 1990. On January 2, Brandt reported for work but a
foreman, who knew of her medical problems, told her to go
home. '

On January 4, Brandt provided her personnel manager a
physician’s note excusing her from work, at which time she
requested some insurance forms. Brandt filled out two
applications for group health plan benefits, indicating on each
that her injury was not work-related. She explained that she did
not check the workers’ compensation box at the instruction of
the personnel manager, who told her such benefits were
unavailable as she had not immediately reported an accident.
However, the personnel manager denied this assertion, stating
that the subject of workers’ compensation did not come up at
all during the January 4 conversation.

On January 11, Brandt was examined by a physical
therapist. The therapist indicated on a form he used that
workers’ compensation was not involved. Nonetheless, the
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therapist testified that Brandt told him she experienced back
pain while working. The therapist also stated that Brandt
seemed confused as to the correct procedures for asserting a
workers’ compensation claim.

Brandt first raised the possibility of receiving workers’
compensation benefits with her personnel manager sometime in
mid-February 1990. At that time the personnel manager told
her she could not claim such benefits because she failed to
report the accident on January 2, when it first happened.

After physical therapy proved unsuccessful, Brandt came
under the care of Drs. John A. Albers and Gordon D.
Bainbridge. Bainbridge concluded that Brandt was suffering
from a herniated disk and performed a laminectomy on April 2,
1990.

In letters dated August 13 and December 13, 1990, and
January 10, 1991, Bainbridge wrote that, in his opinion,
Brandt’s injury was, to a reasonable degree of medical
certainty, caused by the repetitive and cumulative trauma she
sustained during her employment at Leon Plastics.

However, in a letter dated September 21, 1990, Bainbridge
attributed Brandt’s disability to a work-related injury occurring
on December 12, 1989. Later, in a letter dated October 31, 1990,
Bainbridge declared that his earlier reference to a December 12
injury was inadvertent and that date was intended only to
approximate the onset of the radiating pain into her leg. The
record contains no other medical evidence on the issue of
causation.

The first assignment of error is resolved adversely to Brandt
by the rule that where the testimony of the same expert is
conflicting, resolution of the conflict rests with the trier of fact.
See Doggett v. Brunswick Corp.,217 Neb. 166, 347 N.W.2d 877
(1984). Thus, it was for the compensation court to determine
whether to believe Bainbridge’s explanation for writing that the
injury occurred on two different dates. Moreover, the
compensation court is not required to take an expert’s opinion
as binding and may, as may any other trier of fact, either accept
or reject such an opinion. See, Liberty v. Colonial Acres Nsg.
Home, ante p. 189, 481 N.W.2d 189 (1992); Bernhardt v.
County of Scotts Bluff, antep. 423, 482 N.W.2d 262 (1992).
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Brandt’s second assignment of error, which claims the
compensation court employed an improper standard of proof,
stems from the recitation in the compensation court’s order that
in cases involving a series of repeated traumas, the claimant
must show that the employment exertion “contributed in some
material and substantial degree to cause the injury.” The order
also recites, “The medical evidence is in conflict and does not
establish preponderantly that plaintiff’s problems are the result
of a work injury in December of 1989 or of repetitive trauma.”
It is clear, therefore, that because of Bainbridge’s contradictory
history concerning when the injury manifested itself, the
compensation court found his opinion unpersuasive.

Neither is there any merit in the suggestion that requiring a
showing that the repeated traumas Brandt alleges to have
experienced contributed in some material and substantial
degree to her claimed injury somehow enhanced her burden of
proof beyond that required by the law. Under the
circumstances, the expression is but a different formulation of
the rule that a workers’ compensation claimant has the burden
of proving by a preponderance of the evidence that the
employment proximately caused an injury which resulted in
disability compensable under the Workers’ Compensation Act.
Liberty v. Colonial Acres Nsg. Home, supra; Phipps v. Milton
G. Waldbaum & Co., 239 Neb. 700,477 N.W.2d 919 (1991).

The third assignment of error, in which Brandt quarrels with
the compensation court’s finding that she did not sustain her
burden of proof, is subsumed in the analyses of the first two
assignments of error.

Accordingly, the order of dismissal entered by the
compensation court is affirmed.

AFFIRMED.

WHITE, J., dissenting.

It is well established that a workers’ compensation claimant
complaining of a subjective injury or disability cannot recover
on the basis of nonmedical evidence alone. See, Fees v. Rivett
Lumber Co., 228 Neb. 617, 423 N.W.2d 483 (1988); Coco v.
Austin Co., 212 Neb. 95, 321 N.W.2d 448 (1982); Mack v. Dale
Electronics, Inc., 209 Neb. 367, 307 N.W.2d 814 (1981). In
Eiting v. Godding, 191 Neb. 88, 91-92, 214 N.W.2d 241, 244
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(1974), we explained the rationale for this rule:

Where the claimed injuries are of such a character as to
require skilled and professional persons to determine the
cause and cxtent thercof, the question is one of science.
Such a question must necessarily be determined from the
testimony of skilled professional persons and cannot be
determined from the testimony of unskilled witnesses
having no scientific knowledge of such injuries.

The obvious corollary of this proposition is that when expert
evidence regarding the cause of a subjective injury is produced
and is uncontroverted, it is entitled to greater deference. As this
court stated in Mann v. City of Omaha, 211 Neb. 583, 592-93,
319N.W.2d 454, 459 (1982):

[W]here the medical testimony is uncontroverted,
unimpeached, and is given in matters of medical diagnosis
which are’peculiarly within the range of the knowledge of
the expert, the compensation court is not free to substitute
its own diagnosis. It is not true that in every case the
uncontested opinion of an expert is binding on the trier of
fact, but where, as here, the testimony is based on
firsthand knowledge, is credible, and has no demonstrable
weaknesses or failure of foundation, such testimony
cannot be ignored.
Accord, Sondag v. Ferris Hardware, 220 N.W.2d 903 (lowa
1974) (greater deference is accorded expert testimony when the
issue necessarily rests on medical expertise); Rutledge v.
Industrial Cominission, 9 Ariz. App. 316, 451 P.2d 894 (1969)
(in workers’ compensation cases where causation is denied,
uncontroverted expert opinion based on the facts is conclusive
upon the trier of fact); Ross v. Sayers Well Servicing Company,
76 N.M. 321, 414 P.2d 679 (1966) (given the requirement that
medical testimony is necessary where causation is contested, an
uncontradicted medical opinion based upon the facts is
conclusive upon the court); Hill v. Culligan Soft Water Service
Company, 386 P.2d 1018 (Okla. 1963) (rule that trier of fact
determines questions of causation inapplicable where only
medical evidence in the record unequivocally attributes
claimant’s condition to an industrial accident); Travelers Ins.
Co. v. Blazier, 228 S.W.2d 217 (Tex. Civ. App. 1950) (the
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question whether the claimant suffered from polio or a
heatstroke was peculiarly within the realm of scientific
knowledge and thus the trial court was not authorized to make
a diagnosis contrary to that of the only medical witness).

In this case only one physician offered an opinion as to the
cause of Brandt’s injuries. In three separate letters and during
his deposition Dr. Bainbridge stated his conclusion, based upon
a reasonable degree of medical certainty, that Brandt’s injury
resulted from cumulative and repetitive trauma arising from
her employment at Leon Plastics. Despite the clarity of Dr.
Bainbridge’s opinion, the rehearing panel and a majority of this
court characterize his statements as “conflicting.” They do so
based upon another letter written by Dr. Bainbridge in which he
refers to Brandt’s “work related injury of December 12, 1989.”

Contrary to the majority’s assertion, however, Dr.
Bainbridge did not write that “the injury occurred on two
different dates.” Dr. Bainbridge made clear that the reference to
a December 12 injury was inadvertent and intended only to
identify the approximate date Brandt began experiencing pain
radiating into her right leg. Dr. Bainbridge began treating
Brandt on March 8, 1990, personally discussed her history with
both her and her husband, performed surgery on April 2, 1990,
and continued treating her through January 1991. His opinion
as to the cause of Brandt’s injury is based upon a solid
foundation of firsthand knowledge. There is nothing in his
attempt to pinpoint the date Brandt’s pain became severe which
detracts from the certainty of his opinion as to the cause of her
injury.

The injury sustained by Brandt is of the type peculiarly
within the knowledge of medical experts. There is no
justification in law or reason for allowing the Workers’
Compensation Court to simply ignore Dr. Bainbridge’s
conclusion that Brandt’s injury resulted from work-related
activity. Though judges generally lack the skill and training to
competently diagnose the etiology of subjective injuries and
disabilities, the majority is determined to anoint them with the
power to evaluate the accuracy of uncontroverted opinions
rendered by those who are so trained. I therefore cannot join in
the majority’s decision in this case and the sub silentio
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overruling of Mann v. City of Omaha, supra, which it
represents.

In addition, I would notc that in Heiliger v. Walters &
Heiliger Electric, Inc.,236 Neb. 459, 461 N.W.2d 565 (1990), we
rejected the proposition that an enhanced burden of proof
applies in cases involving a preexisting disease or condition and
disapproved of language in prior cases indicating such a burden
exists. Significantly, language requiring proof that employment
exertion contributed in a “material and substantial” degree to
causing an injury appears in some pre-Heiliger cases imposing
an enhanced burden of proof on the issue of causation. See,
Spangler v. State, 233 Neb. 790, 448 N.W.2d 145 (1989); Sellens
v. Allen Products Co., Inc., 206 Neb. 506, 293 N.W.2d 415
(1980). See, also, Chrisman v. Greyhound Bus Lines, Inc., 208
Neb. 6,301 N.W.2d 595 (1981).

Given the decision in Heiliger, continued use of language
regarding a “material and substantial” degree of proof is
confusing and subject to the interpretation that it signifies the
imposition of an enhanced burden of persuasion on the issue of
causation. More to the point, the rehearing panel’s finding that
Brandt failed to adduce sufficient evidence of causation is
perhaps only explainable as the result of its deciding the case
under an enhanced burden of proof. I respectfully dissent.

GRANT, J., joins in this dissent.
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1. Trial: Witnesses: Evidence: Depositions. Where a party clearly changes his or
her deposition testimony at trial on a point vital to the case in order to meet the
exigencies of the trial and no rational or sufficient explanation of the change
exists, the trial testimony stands discredited as a matter of law, and the party is
bound by the admissions made at the deposition.

2. Employment Contracts: Breach of Contract: Damages. Ordinarily, the measure
of damages in a suit for breach of an employment contract for personal services
is the amount of salary agreed upon for the period involved, less the amount
which the employee earned, or with reasonable diligence might have earned,
from other employment.

3. Contracts: Breach of Contract: Stipulations. Provided the stipulated sum is
reasonable under the circumstances, the patrties to a contract may override the
application of the judicial remedy for breach of a contract by stipulating, in
advance, to the sum to be paid in the event of a breach.

4. Contracts: Intent. A court is not free to speculate about terms absent from a
written contract; where the parties have clearly expressed an intent to
accomplish a particular result, it is not the province of a court to rewrite a
contract toreflect the court’s view of a fair bargain.

5. Contracts. A court is not free to rewrite a contract so as to provide terms
contrary to those which are expressed.

6. Contracts: Stipulations: Damages: Penalties and Forfeitures. The amount of
damages stipulated in a contract is recoverable if the stipulation constitutes
liquidated damages, but is not recoverable if the stipulation imposes a penalty.

Appeal from the District Court for Douglas County:
STEPHEN A. Davis, Judge. Affirmed.

Daniel P. Chesire and Raymond E. Walden, of Kennedy,
Holland, DeLacy & Svoboda, for appellant.

Edward F. Pohren, of Dwyer, Pohren, Wood, Heavey &
Grimm, for appellee.

HASTINGS, C.J., BosLAUGH, WHITE, CAPORALE, GRANT, and
FAHRNBRUCH, JJ.

PER CURIAM.

In the bifurcated trial of this declaratory judgment action to
determine the rights of the parties under a contract of
employment, the jury determined that the defendant-appellant
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employer, Emelco, Inc., had discharged the plaintiff-appellee
employee, Michael D. Kozlik, without cause. The trial judge
thereafter assessed the employee’s damages at $265,397.51.

FACTS

Emelco is a Nebraska corporation engaged in the business of
leasing medical equipment to Helget, Inc., another Nebraska
corporation, which operates home health care divisions in
Omabha, Lincoln, Des Moines, lowa City, and Houston. Both
corporations are owned by Eugene K. Helget, who serves as
Emelco’s president.

Kozlik began working for a certified public accountancy
firm in 1978 while attending law school and became a full-time
employee after his graduation in 1979. He started as a tax
specialist and advanced rapidly, becoming a manager within 4
years.

Helget, Inc., was a client of the accountancy firm, and it was
through this association that Helget and Kozlik became
acquainted in July 1981. Within a few days of their
introduction, Helget approached Kozlik about coming to work
for him, but Kozlik rejected the invitation. Over the next 3
years, Kozlik performed numerous accounting services for
Helget, Inc., Emelco, and Helget personally. In 1982, the
accountancy firm put Kozlik in charge of the Helget
“enterprises” account, which was considered to be a significant
item of business.

Helget continued to extend several invitations of
employment to Kozlik. Kozlik testified that Helget “asked me
no less than annually and I would say probably five to ten times
between July of ’81 up through March of ’84 if I would go to
work for him . . . .” Kozlik politely declined each offer with the
explanation that he had a good job and that he was happy where
he was. However, in March 1984, Helget spoke of doubling
‘Kozlik’s salary and Kozlik became interested.

Helget told Kozlik that he was interested in retiring within 2
to 4 years and that, as he wanted to get his children out of
Helget, Inc., and into their own businesses, he wanted to train
someone to take over the business. Helget also wanted to leave
Helget, Inc., in good hands so that he could be assured of a
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continued retirement income from business earnings.

In May 1984, Kozlik told Helget that as this was a family
business, he was concerned that Helget’s children might look
unfavorably on a nonfamily member assuming a managerial
role. In addition, Kozlik spoke about the risks he would be
taking should he leave his position as a certified public
accountant and thereby abandon his clients. Kozlik told Helget
that in light of this, he would need to have a written
employment contract. Kozlik also asked Helget to speak with
his children about the plan to have a nonfamily member assume
a managerial role.

At their next meeting in June, Helget outlined some of his
goals and objectives and spoke of the general duties that Kozlik
would have within the corporation. Helget said that he planned
to appoint Kozlik vice president of Helget, Inc., but as Helget
had not yet spoken with his children, no specific provisions of
the proposed contract were discussed.

In late June, after Helget had met with his children, a
meeting was held to discuss contract specifics. At this time,
Helget informed Kozlik that he had changed his mind and that
Kozlik was to be vice president of Emelco rather than of Helget,
Inc. Kozlik was generally amenable to this change.

According to Kozlik, the provisions regarding termination
of his employment were discussed several times. Kozlik had
communicated to Helget that undertaking this employment
involved significant personal risk and sacrifice. He again
stressed his concern over being a nonfamily member and
“losing out” should he find himself in disagreement with other
family members. In light of this concern, Helget agreed to
restrict the ways in which Kozlik could be discharged, but
indicated that at the same time he wanted to be able to terminate
Kozlik with ease should family problems arise. Kozlik informed
Helget that he did not object to this, but reminded Helget of
how much Kozlik was giving up by going to work for Helget.
Based on these concerns, they negotiated two separate policies
regarding termination, which are contained in two paragraphs
of the written 5-year employment contract executed on July 30,
1984. The first of these paragraphs provides that Kozlik may be
terminated for “cause,” defined as consisting of “gross
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negligence or willfull [sic] misconduct,” in which event Kozlik
would receive no further compensation.

The second of these paragraphs sets forth the terms and
conditions of termination “without cause.” One clause of this
paragraph permits Kozlik to terminate employment upon 30
days’ notice, in which event Kozlik would receive compensation
only to the date of termination. Another clause permits Emelco
to terminate the contract without cause, in which event Emelco
would be obligated to pay Kozlik “his regular salary . . . until
the employment term shall expire on June 30, 1989.” Helget
personally guaranteed Emelco’s obligations under the contract.

Kozlik began working for Emelco in August 1984. On
October 2, 1984, Kozlik was appointed vice president of finance
for Helget, Inc. Since the business viability of Emelco was
dependent on the success of Helget, Inc., Kozlik was of the
view, and Helget agreed, that it was necessary for Kozlik to
have authority over the operations of Helget, Inc.

Although Helget initially considered Kozlik to be doing a
good job, he later changed his mind. Three events bear on this
change.

The first centers on problems Helget, Inc., experienced with
certain liquid oxygen reservoirs Helget had purchased from
Union Carbide Corporation. The manager of Helget, Inc.’s
Omaha home care office, Thomas Spain, wrote a letter to U.S.
Pharmacopeia (USP), reporting that the reservoirs were not
delivering the required amount of oxygen. USP is an
organization composed of those involved in the health sciences
and related industries who help determine applicable industry
standards. As a reporter for USP, Spain was required to notify
it about problems found in a medical device or product. USP
would then notify the manufacturer and the Food and Drug
Administration (FDA).

In response to the concerns raised about its reservoirs, Union
Carbide sent replacement parts and wrote Helget that it would
work with his company to resolve the problem. A Union
Carbide letter dated June 24, 1985, to Helget, Inc., outlined
Union Carbide’s plan for its ‘“voluntary corrective action
recall,” and indicated that there was an August 19, 1985,
deadline for completion of the repair work. Although it had
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initially been decided that Union Carbide employees would
make the repairs, subsequent communications establish that
the Helget, Inc., employees would make them and bill Union
Carbide for labor at a specified rate.

Sometime in August, Kozlik became aware that the August
19 deadline might be extended to October. In a memorandum
dated September 25, 1985, to Helget, Inc.’s division managers,
including Spain, Kozlik reminded the workers that the filter
replacement had to be completed. The memorandum stated, in
relevant part:

In July you were all sent a number of filters that need to
be inserted into the Union Carbide reservoirs. Per order
fromthe FDA all . . . of the reservoirs we have will have to
have that modification completed by October 15, 1985.
Each manager will be sent an FDA form to sign (under
penalty of perjury) that the filters have been instaled [sic].
Please have this done by that date.

According to Kozlik, the information regarding the FDA
form, as well as the October 15 deadline, was received through
conversations with representatives of Union Carbide. Spain
claims that he never received the September 25 memorandum.

The evidence shows that up until the first part of October,
Kozlik was still under the impression that he would receive an
FDA form. A few days prior to the October 15 deadline, Kozlik
discovered, through a telephone conversation with Union
Carbide, that there was no official form forthcoming, and he
was requested to draft one himself. Union Carbide advised him
that the form was to contain language to the effect that the
statement was being made ‘“under penalty of perjury.”
According to Kozlik, Union Carbide

said they needed some language in the guarantee form that
would be binding, something that they could show to the
Food and Drug Administration that there is a certification
that the work had been done, and we had talked a little bit
about what types of language would be appropriate, and
they had mentioned, they kept bringing up the penalty of
perjury.

On October 17, 1985, Kozlik sent another memorandum to
the division managers. It advised that repairs were to have been
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completed by October 15, 1985, and requested that each
manager sign a guarantee of performance form, stating that the
repairs had been completed. The form read:
October 15, 1985
GUARANTEE OF PERFORMANCE
HELGET, INC.
I do guarantee, under penalty of perjury, that all of the
Union Carbide reservoirs that are being used by my
patients or are unused and in my control have been
modified by installing the filters that were supplied by
Union Carbide Corp.
Upon receipt of the form, some of the managers complained
about the perjury language. Kozlik relayed these concerns to
Union Carbide and was told that a “toned down” version
would be acceptable. Kozlik then drafted a revised form,
reading:
October 15, 1985
Guarantee of Performance
HELGET, INC.
1 do guarantee that, to the best of my knowledge and
belief, all of the Union Carbide reservoirs that are being
used by my patients or are unused and are under my
control have been modified by installing the filters that
were supplied by the Union Carbide Corporation.

Kozlik testified that he drafted this revised form sometime
around October 22 and placed a copy of it on Spain’s desk with
anote, saying: “Tom: Attached is a less ‘scary’ statement. It has
the same implications but different language.” Although Kozlik
had never visited with Spain about the original form, he
thought that in light of the other managers’ concerns, Spain
might have similar concerns, and Kozlik wanted to give him the
same opportunity to sign the revised form as he was giving the
other managers.

Spain testified that in response to Kozlik’s original form, he
consulted his attorney and wrote Kozlik that he (Spain) would
not sign it, since he had no personal knowledge that the work
had been done and signing it would expose him to liability.
Upon receiving this communication, Kozlik became angry and
sent Spain a memorandum telling him to “[g]et it done & sign
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the paper I gave you.” Kozlik testified that he was referring to
the revised form. After receiving the latest Kozlik
memorandum, Spain once again sought his attorney’s advice
and thereafter submitted his resignation to Helget. Spain’s
resignation was not accepted, and he continued with his
managerial duties.

Kozlik testified that Helget had never indicated to him that
the Union Carbide matter had been handled incorrectly, stating
that, on the contrary, Helget had “congratulated” him. Helget
acknowledged that he had never told Kozlik that he was
dissatisfied with the way the matter had been handled.
Nonetheless, Helget testified that he was very disappointed
when he learned of what he characterized as Kozlik’s attempt to
have the managers perjure themselves, saying: “I really was
disappointed. Here was a man with all the credentials in the
world . . . and now I find out that he asks an employee well
down the line, a manager, to commit perjury. That really hurt.”

The second major event on which Helget relies as proof that
Kozlik was grossly negligent and engaged in willful misconduct
involves the afterhours use of the office and telephones. In a
memorandum dated April 21, 1986, Kozlik wrote Helget that
he wanted to use the office telephones in the evening for a
political campaign in which his father-in-law was involved.
Kozlik wrote that he would ask Spain and George Johnson, a
manager with Helget hospital sales, if that would be acceptable
to them and that Helget should let Kozlik know if he had any
objection. Helget denied that he ever received such a
memorandum, but Johnson testified that Kozlik had asked him
for permission to use the office for canvassing. Johnson stated
that he saw no problem with it and even volunteered to “take
the rap for it” if Helget were to become angry. However, prior
to Kozlik’s use of the telephones, Johnson spoke personally
with Helget, who said that he had no problem with that.

On the first night of canvassing, Jean Soares, the
bookkeeper and a 13-year employee of Helget’s, was in the
office. She confronted Kozlik regarding the use of the office, to
which Kozlik responded that he had received permission from
the managers. It was not until after the fact that Helget
complained about the use of the office for political purposes,
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claiming that as a result of such use, he sent a letter dated May
9, 1986, to Kozlik revoking all authority he had been given in
1984 and telling Kozlik that he would be given assignments on a
day-to-day basis. Helget never thereafter gave any assignments
to Kozlik.

The third event occurred in the spring of 1986, when Kozlik
informed Spain that he had received a call from the Omaha
office of the Federal Communications Commission (FCC)
complaining about the use of profane language on Helget, Inc.’s
two-way truck radios. Spain told Kozlik that he “found that
hard to believe, for one, that they would call on a Saturday and
that it sounded strange,” but nevertheless offered to check with
the drivers. Kozlik was not able to identify the FCC caller or
offer further information about the call. Spain never received
any written complaints from the FCC, and shortly thereafter,
the issue was dropped, never being raised again between Kozlik
and Spain.

However, on June 6, 1986, Helget left a message with an
employee, asking Kozlik to give him the name of the person he
talked with at the FCC. There was no other discussion between
Helget and Kozlik about the FCC affair.

Kozlik contends he was dismissed not for cause but because
the financial condition of Helget, Inc., had deteriorated to such
a point that it was no longer feasible for the company to pay his
salary. The contract provides that Kozlik be paid $65,000 the
first year, $75,000 the second year, $85,000 the third year,
$95,000 the fourth year, and $100,000 the fifth year.

A June 1986 financial report showed that Helget, Inc., had
lost money at all of its offices, except one in Omaha. Kozlik
wrote Helget a number of memorandums calling into question
a variety of matters. On April 5, 1985, Kozlik warned that a
hospital’s contract with Helget, Inc., was in jeopardy because
of poor service; on May 10, 1985, Kozlik argued that entering
into another business venture without first solidifying Helget,
Inc., would be detrimental, and pointed out that Helget, Inc.,
had not made a profit in 3 years; on October 10, 1985, Kozlik
questioned Helget about a 1-month $12,000 loss at the Kansas
City gas products company run by one of Helget’s sons, but
financed by Helget; on December 27, 1985, Kozlik projected
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that Emelco would lose approximately $50,000 a month in
1986; and an August 9, 1986, memorandum from Kozlik noted
that the Omaha office had only one backup ventilator, a
situation which would create problems if new ones were not
purchased.

According to Kozlik, Helget thwarted any attempts he made
to bring the company into profitability. Often, Helget would
propose plans that were in direct conflict with the financial
health of the company. For example, Helget attempted to
expand into other businesses at the expense of Helget, Inc.;
continued to subsidize his son’s unprofitable operation in
Kansas City with financial resources critical to Helget, Inc.;
allowed apparently incompetent and rude people to hold
critical positions; and considered investing in a software
program that had little value. Helget very seldom sat down with
Kozlik to discuss a strategy; rather, Helget refused to exercise
any authority or demand greater accountability from his
employees.

After Helget revoked Kozlik’s authority on May 9, 1986,
Kozlik continued to write memorandums to Helget about
business matters and about his role. Finally, in an August 15,
1986, memorandum, Kozlik referred to a conversation he had
had with Helget. Apparently for the first time, Helget told
Kozlik in their conversation that he was thinking of terminating
him for cause. On August 25, 1986, Helget sent Kozlik a letter
terminating his employment “for gross negligence and willful
misconduct that occurred during your term of employment.”
Helget claims that it was the Union Carbide problem, the
campaign use of the office, and the FCC matter which led him
to dismiss Kozlik.

At Helget’s suggestion, Kozlik had allowed his certified
public accountancy license to lapse, and after the termination
of his employment, he began to practice law. He earned
$109,519.50 at this endeavor during the period from the
termination of his employment to the end of the contract term.

ASSIGNMENTS OF ERROR
Emelco’s assignments of error combine to claim that the trial
judge erred in (1) failing to grant Emelco’s motion for new trial
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and (2) failing to offset Kozlik’s posttermination earnings
against the amount due under the contract.

DENIAL OF NEW TRIAL

The first assignment claims, in essence, that the trial judge
erred in not granting Emelco a new trial because, as the
consequence of Kozlik’s change in testimony “to meet the
necessities of the case,” the verdict is “contrary to the facts.”

It is true, as Emelco argues, that where a party clearly
changes his or her deposition testimony at trial on a point vital
to the case in order to meet the exigencies of the trial and no
rational or sufficient explanation of the change exists, the trial
testimony stands discredited as a matter of law, and the party is
bound by the admissions made at the deposition. State v.
Robertson, 223 Neb. 825, 394 N.W.2d 635 (1986); Nixon v.
Harkins, 220 Neb. 286, 369 N.W.2d 625 (1985); Momsen v.
Nebraska Methodist Hospital, 210 Neb. 45, 313 N.W.2d 208
(1981).

At the taking of his deposition, Kozlik was asked, “ ‘Do you
remember if you used the terms when you wrote to [Spain] to
sign the modified version that it contained language that was . .
. less scary . . . 7’ ” Kozlik replied, “ ‘I don’t recall.” ” As
reflected earlier, Kozlik testified at trial that he put the revised
form on Spain’s desk sometime around October 22, 1985, with
an accompanying memorandum declaring that the revised
form was “less scary” than the original form.

It is obvious, however, that the focus of the question asked at
the deposition is not the same as the gravamen of the testimony
offered at trial. At the deposition, the inquiry was directed
toward whether the phrase “less scary” had been used; the
focus of the trial testimony was not on the words used but on
Kozlik’s having placed a revised form on Spain’s desk and when
he had done so.

True, Kozlik read to the jury the accompanying
memorandum, which declares that the attached form is “less
scary.” However, that testimony hardly qualifies as an
unexplained change to meet the exigencies of the trial. Kozlik
quite reasonably explained that at the time his deposition was
taken, the accompanying memorandum was not given to him
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and that upon later seeing the document, his memory as to the
language used was refreshed.

Under the circumstances, it cannot be said that Kozlik’s trial
testimony was discredited as a matter of law; it therefore
follows that the trial judge did not err in refusing Emelco a new
trial.

DENIAL OF OFFSET

As noted earlier, with regard to the second assignment of
error, Emelco urges that the trial judge erred in assessing
Kozlik’s damages by failing to offset Kozlik’s posttermination
earnings against the amount otherwise due under the contract -
because the termination without cause damages language is not
applicable, and if it is applicable, it imposes an unenforceable
penalty.

Applicability of Language.

In essence, Emelco contends that the concept of stipulated
damages does not apply to employment contracts. It is true, as
Emelco argues, that, ordinarily, “the measure of damages in a
suit for breach of an employment contract for personal services
is the amount of salary agreed upon for the period involved, less
the amount which the servant earned, or with reasonable
diligence might have earned, from other employment.” Stiles v.
Skylark Meats, Inc., 231 Neb. 863, 867, 438 N.W.2d 494, 498
(1989). It is equally true, however, that parties to a contract may
override the application of the judicial remedy for breach of a
contract by stipulating, in advance, to the sum to be paid in the
event of a breach. See, U.S.D. No. 315 v. DeWerff, 6 Kan. App.
2d 77, 626 P.2d 1206 (1981); American Institute of Marketing
Sys., Inc. v. Keith, 82 N.M. 699, 487 P.2d 127 (1971). This court
has consistently upheld the right of contracting parties to
privately bargain for the amount of damages to be paid in the
event of a breach of contract, provided the stipulated sum is
reasonable in light of the circumstances. Crowley v. McCoy,
234 Neb. 88, 449 N.W.2d 221 (1989); Bando v. Cole, 197 Neb.
722, 250 N.W.2d 651 (1977); Growney v. C M H Real Estate
Co., 195 Neb. 398, 238 N.W.2d 240 (1976).

Nonetheless, Emelco argues that the provision requiring it to
pay Kozlik his regular salary upon a termination without cause
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“should be interpreted as a partial statement of the legal
measure of damages for breach of an employment contract,
rather than as an expression of intent by the parties to wholly
replace the legal measure with a remedy of the parties’ own
devising” and that, therefore, the trial judge should have
applied the general legal remedy for breach with an offset of
Kozlik’s subsequent earnings.

However, the relevant contract language is plain and
unambiguous. It clearly specifies what Kozlik’s damages were
to be in the event that his employment was terminated without
cause; nowhere does the contract suggest that those damages
were to be reduced by the amount of his posttermination
earnings. A court is not free to speculate about terms absent
from a written contract; where the parties have clearly
expressed an intent to accomplish a particular result, it is not
the province of a court to rewrite a contract to reflect the court’s
view of a fair bargain. Wurst v. Blue River Bank, 235 Neb. 197,
454 N.W.2d 665 (1990). More specifically, a court is not free to
rewrite a contract so as to provide terms contrary to those
which are expressed. See Kansas-Nebraska Nat. Gas Co. v.
Swanson Bros.,215Neb. 398, 338 N.W.2d 774 (1983).

The subject language is a bargained-for contractual
provision, which is as applicable to employment contracts as to
other contracts. Although in retrospect Helget may be
dissatisfied with the bargain he made, it is not for this court to
rewrite the contract he executed.

Enforceability of Language.

As we have concluded that the concept of stipulated damages
is applicable to employment contracts, the next question is
whether the amount stipulated constitutes liquidated damages
and is thus enforceable, or whether it imposes a penalty and is
thus unenforceable. Emelco contends that a stipulated damages
provision in an employment contract which fails to provide for
an offset of posttermination earnings is unreasonable and is
therefore an unenforceable penalty.

In Growney, 195 Neb. at 401, 238 N.W.2d at 242-43, we held:

“The question of whether a stipulated sum is for a penalty
or for liquidated damages is answered by the application
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of one or more aspects of the following rule: a stipulated
sum is for liquidated damages only (1) where the damages
which the parties might reasonably anticipate are difficult
to ascertain because of their indefiniteness or uncertainty
and (2) where the amount stipulated is either a reasonable
estimate of the damages which would probably be caused
by a breach or is reasonably proportionate to the damages
which have actually been caused by the breach.”
(Empbhasis in original.) See, also, Bando v. Cole, supra.

Further explanation is found in Stanford Motor Co. v.
Westman, 151 Neb. 850, 858, 39 N.W.2d 841, 846 (1949),
quoting Yant Construction Co. v. Village of Campbell, 123
Neb. 360, 243 N.W. 77 (1932):

“If the damages arising from a breach of the contract
are difficult of ascertainment or admeasurement, and if
the stipulated amount is not disproportionate to the
amount of damages that may be reasonably anticipated
from the breach, it will usually be regarded as a provision
for liquidated damages. On the other hand, if the damages
may be easily and readily ascertained, and if the amount
stipulated is more than sufficient to compensate for the
breach, it will be regarded as a penalty.”

Although both of the foregoing quotations focus on the
reasonableness of the stipulated damages with regard to an
anticipated breach of purchase contracts, we can discern no
reason- not to apply the same principles to employment
contracts.

As noted earlier, the reasonableness of the stipulated
damages can be judged as of the time the contract was formed.
Growney v. C M H Real Estate Co., supra. The evidence
demonstrates that as of that time the parties were concerned
about protecting Kozlik from the early termination of his
employment in view of the client base he had developed and the
opportunities available to him in his position with the
accountancy firm. As noted in Waasenaar v. Panos, 111 Wis.
2d 518, 331 N.W.2d 357 (1983), a discharged employee may
suffer permanent injury to professional reputation, as well as
loss of career development opportunities.

Under the circumstances, the stipulated damages were
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reasonable when the contract was formed, and the trial court
correctly upheld them as liquidated damages.

ORDER
For the foregoing reasons, the judgment of the trial judge is
affirmed.
AFFIRMED.
CAPORALE, J., not participating in the decision.
SHANAHAN, J., not participating.
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GRANT, J.

Defendant-appellant, Silvestre O. Chavez, was convicted of
unlawful possession of cocaine in a quantity of 7 ounces or
more with intent to deliver, in violation of Neb. Rev. Stat.
§ 28-416(4)(a) (Reissue 1989). He was sentenced to 5 years in
prison, with credit for 216 days served in jail.

Defendant timely appealed and in this court assigns five
errors which may be summarized as two: (1) that the trial court
erred in admitting into evidence defendant’s statements made
following his allegedly illegal arrest and (2) that the trial court
erred in admitting physical evidence obtained after an allegedly
illegal stop and arrest, a subsequent warrantless search of
defendant’s automobile, and a later search of his home. We
affirm.

The case was tried to the court, sitting without a jury, after
defendant waived his right to a jury trial. This case was
submitted to the trial court on certain police and laboratory
reports, pursuant to a stipulation between defendant and the
State. The stipulation provided that if the appropriate officers
and the State’s chemist were called, they would testify as set out
in their various reports. The parties also agreed that the court
could consider that certain of the police witnesses were experts
in the field of narcotics investigation.

There is some confusion in the record as to the facts before
us. In exhibit 1, a 24-page group of police reports, there is a
substantial number of lines apparently deleted from the reports
by being lined out with a blue marker. The prosecutor in the case
explained these markings as an “[attempt] to scratch out
everything that was covered up under the Court’s suppression
order.” There is an identical series of reports, also received in
evidence at the trial, marked as exhibit 1 (for the suppression
hearing), in which there is no blue lining out and in which a date
has been corrected from November 9, 1989, to October 26,
1989. In determining what was before it, the trial court told
counsel for both parties, “[W]e can get on with it and we’ll just
use that part you crossed out in Exhibit 1.” Much of what the
prosecutor did cross out was not covered by the suppression
order. In the statement of facts in defendant’s brief, at pages 7
and 10, defendant sets out much of the lined out material.
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Apparently, the reports are to be considered in total.

The record before us, then, shows the following: On
September 15, 1989, Omaha police officers witnessed a meeting
between two men at a Dairy Queen parking lot in the area of
24th and Q Streets. The two men arrived in separate vehicles;
took a brief ride together in one of the vehicles, a white
Chevrolet Camaro; and returned to the lot. The passenger got
out of the Camaro, and both parties immediately left the
parking lot. An officer’s report of this matter stated, “The
actions observed . . . are consistant [sic] with those which occur
during illegal narcotics transactions.” The report added that a
check of the license plate number revealed that the Camaro was
registered to defendant.

This same report then states that on October 26, 1989,
Officers Eric Buske and Doug Henry of the Omaha Police
Division “met with a confidential reliable informant,” who
stated that defendant was a cocaine dealer.

In his brief, defendant notes parenthetically that “no
evidence was adduced as to the reliability of the confidential
informer or whether this person had provided the officers
reliable information in the past.” Brief for appellant at 7.
However, in stipulating to each officer’s respective report,
defendant has accepted Officer Buske’s conclusion that the
informant was reliable. Any failure to object at trial to this
conclusion has waived the issue on appeal. No error is assigned
in that regard.

The informant gave an accurate description of defendant
and stated that the defendant dealt in large amounts of cocaine.
The informant stated that defendant would leave town every 1
to 2 weeks, on the weekend, for approximately 1 day, in order to
resupply himself with cocaine. The informant stated that
defendant would then deal his drugs out of a white Camaro.

The officers confirmed that defendant owned a white
Camaro, as well as a green Ford LTD and a green Plymouth
Sebring. At this time, narcotics officers began surveillance of
the defendant and his home.

On the day after meeting with the informant, Friday,
October 27, 1989, police observed the defendant drive the LTD,
but defendant did not leave Omaha. The same was true on the
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following weekend. On Friday, November 10, 1989, at about 4
p.m., police observed defendant and a passenger in defendant’s
LTD eastbound on Interstate 80, out of Omaha. Surveillance
officers followed the LTD east on 1-80 for approximately 40
miles, where surveillance was terminated.

At 7:30 a.m. on Saturday, November 11, 1989, police
. returned to the place where surveillance had been terminated
the day before. Just before noon, the surveillance team spotted
the LTD westbound on I-80 and followed it through Council
Bluffs, lowa, into Omaha. At approximately the 13th Street
exit on 1-80, Buske, who was in a marked police cruiser, pulled
his car into traffic, directly behind defendant’s car. Defendant’s
car immediately slowed from 55 to 45 miles per hour, and
shortly thereafter, Buske stopped the defendant’s car.

Buske’s report stated:

This traffic stop was based on the information which had
been received by the confidential informant, that Silvestre
CHAVEZ made short one-day trips out of town to
resupply himself with cocaine.

The fact that officers had observed Silvestre CHAVEZ
leave the Omaha area on Friday, the 10th of November,
1989, at approximately 1600 hours and were able to
observe CHAVEZ return to the Omaha area on Saturday,
the 11th of November, 1989, approximately 20 hours after
he had been seen leaving Omaha. This information was
consistant [sic] with that provided by the confidential,
reliable informant, that CHAVEZ made short,
approximate one-day long trips out of town to purchase
cocaine.

Based on this and upon defendant’s furtiveness when Buske
pulled in behind the LTD, the officer stopped the car. Buske
approached the car and asked the driver for his driver’s license
and registration. Buske noted that the driver, defendant, was
“noticeably trembling.” When the officer asked defendant
where he was coming from, defendant responded that he was
coming from his girl friend’s home in Council Bluffs.

At this point, Buske, knowing this to be untrue, knowing
that defendant had been out of town as the informant had
predicted, and observing defendant’s nervousness, requested
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permission to search defendant’s car. Defendant consented and
signed a typed consent form.

The preliminary search of the car uncovered no drugs, but
Buske did discover a large amount of U.S. currency wrapped in
a paper bag inside a white plastic sack, which was in turn placed
ina gym bag in the back seat area.

When Buske asked defendant how much money was in the
bundle, defendant responded, “[A]bout $18,000.00.” Buske
then stated that such a large amount of money is usually
“associated with illegal narcotics dealing.” Defendant
responded, “[Y]es.” Buske then asked if there were any illegal
narcotics in the car. Defendant answered, “[Y]es,” and then
proceeded to show the officer where the narcotics were hidden.

Under the back seat of the car was a white paper sack
containing 7 ounces of cocaine wrapped in aluminum foil.
Defendant was arrested and put in the back seat of a marked
cruiser. While in the car with defendant, Buske asked if
defendant understood English and, upon confirming that
defendant was fluent in English, read defendant the Miranda
warnings.

Defendant then stated he was willing to make a statement to
police. He affirmed that the gym bag was his and that he had
been selling drugs for approximately 2 months. Police then
transported defendant to central police headquarters.

At the station, defendant stated he began buying and selling
1/s-ounce quantities of cocaine about 2 months earlier. He later
began buying larger quantities of cocaine from the Chicago,
Illinois, area. Defendant described to police the wholesale and
street values of the cocaine. Finally, defendant stated that at the
time he was arrested, he was going to his apartment, where he
would then weigh out the cocaine into individual amounts for
resale.

In defendant’s first summarized assignment of error, he
alleges that the trial court should not have admitted into
evidence the statements made “following the stop of his vehicle
on November 11, 1989,” because the statements were obtained
after policeillegally detained defendant’s automobile.

In determining the correctness of a trial court’s ruling on a
motion to suppress evidence claimed to be constitutionally
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inadmissible, an appellate court will.uphold the trial court’s
findings of fact unless those findings are clearly erroneous. In
reviewing a trial court’s findings on a suppression motion, an
appellate court recognizes the trial court as the “trier of fact”
and takes into consideration that the trial court has observed
witnesses testifying regarding such motion. State v. Thomas,
post p. 545,483 N.W.2d 527 (1992).

We have often stated that an occupant of an automobile has a
legitimate expectation to be free of unreasonable governmental
intrusion so as to give the occupant standing to challenge the
stop as violative of his or her Fourth Amendment rights. State
v. Giessinger, 235 Neb. 140, 454 N.W.2d 289 (1990). It has been
further held that an investigative stop of a vehicle is justified
where a law enforcement officer has a reasonable suspicion
founded upon articulable facts which indicate that a crime has
been committed or is being committed by occupants of the
vehicle. Id.

Based on the information received from the confidential
informant and the corroboration of that information through
independent investigation and observation, Buske, with his
knowledge and training as a narcotics officer, properly
determined that defendant might have been engaged in criminal
activity.

As stated above, no specific evidence was offered to
substantiate the reliability of the informant. Nevertheless, the
defendant stipulated that the police officer would testify that he
“met with a confidential, reliable informant.” The same police
officer later stated that the information developed concerning
defendant prior to the stop “was consistant [sic] with that
provided by the confidential, reliable informant.” Defendant
did not object to that testimony. Reasonable suspicion may, in
addition, be based on this information if the information
received is substantially verified by independent investigation.
See Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d
527 (1983).

In State v. Thomas, post at 557, 483 N.W.2d at 536,
which is based on similar facts, we quoted Alabama v. White,
496 U.S. 325,1108S. Ct. 2412, 110 L. Ed. 2d 301 (1990):

“Reasonable suspicion is a less demanding standard



544 240 NEBRASKA REPORTS

than probable cause not only in the sense that reasonable
suspicion can be established with information that is
different in quantity or content than that required to
establish probable cause, but also in the sense that
reasonable suspicion can arise from information that is
less reliable than that required to show probable cause.
Adams v. Williams [407 U.S. 143, 92 S. Ct. 1921, 32 L.
Ed. 2d 612 (1972)] demonstrates as much.”

We take into account the detailed information provided by
the informant and the corroboration of that information, in
addition to the uncontested reliability of the informant and
Officer Buske’s 2 years of experience as a narcotics officer. The
totality of the circumstances in this case provides more than
adequate grounds for Buske’s detention of defendant.

In the case before us, the reliability of the informant is not
the sole basis of the officer’s reasonable suspicion. The
information given by the informant was sufficiently
corroborated by police investigation to cause Buske and the
other officers involved to suspect that on the morning of
November 11, 1989, defendant was returning to Omaha after
resupplying himself with cocaine and did at that time have
illegal drugs in the car.

We find that police did have reasonable suspicion under
Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889
(1968), to detain the defendant. Defendant does not contend
that his statements made to police after he was given his
Miranda warnings were involuntarily made or that his waiver of
his Fifth Amendment rights was defective. The admission of
these statements was not clearly erroneous. Defendant’s
assignment of error in this regard is without merit.

Defendant’s second assignment of error is based on the
premise that the initial detention of his car was illegal. That
contention has been determined to be without merit. There has
been no contention that defendant’s consent to search his
vehicle or his later consent to search his residence was
involuntarily given or the product of duress or coercion. We
conclude that all evidence seized in the search was admissible, as
well as any evidence that was seized from defendant’s
apartment following his valid consent to search. Defendant’s



STATE v. THOMAS 545
Citeas 240 Neb. 545

second summarized assignment of error is also without merit.
AFFIRMED.
BosLAUGH, J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V. CLIFFORD D. THOMAS,
APPELLANT.
483 N.W.2d 527

Filed April 23, 1992. No. S-90-726.

1. Motions to Suppress: Appeal and Error. In determining the correciness of a trial
court’s ruling on a motion to suppress evidence claimed to be constitutionally
inadmissible, an appellate court will uphold the trial court’s findings of fact
unless those findings are clearly erroneous. In reviewing a trial court’s findings
on a suppression motion, an appellate court recognizes the trial court as the
“trier of fact” and takes into consideration that the trial court has observed
witnesses testifying regarding such motion.

2. Police Officers and Sheriffs: Search and Seizure: Search Warrants: Motions to
Suppress: Proof. If police have acted without a search warrant, the State has the
burden to prove that the search was conducted under circumstances
substantiating the reasonableness of such search or seizure.

3. Search and Seizure: Search Warrants: Motions to Suppress: Proof. A defendant
who seeks to suppress evidence obtained pursuant to a search warrant has the
burden of establishing that the search warrant is invalid so that evidence secured
thereby may be suppressed.

4. Constitutional Law: Police Officers and Sheriffs: Investigative Stops: Probable
Cause. Under Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968),
police can constitutionally stop and briefly detain a person for investigative
purposes if the police have a reasonable suspicion, supported by articulable
facts, that criminal activity exists, even if probable cause is lacking under the
Fourth Amendment.

5. Police Officers and Sheriffs: Investigative Stops: Probable Cause. A reliable
informant’s tip to police concerning criminal activity may furnish a basis for
reasonable suspicion supporting a Terry stop.

6. Police Officers and Sheriffs: Arrests: Probable Cause. When a law enforcement
officer has knowledge, based on information reasonably trustworthy under the
circumstances, which justifies a prudent belief that a suspect is committing or
has committed a crime, the officer has probable cause to arrest without a
warrant.

7. Constitutional Law: Police Officers and Sheriffs: Arrests: Search and Seizure:
Search Warrants: Weapons. If there is a lawful arrest, police have authority,
without a search warrant, to conduct a full search of the person arrested, and
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such search is reasonable under the Fourth Amendment to the U.S.
Constitution. Further, a police officer’s search is not limited to searching the
arrested person for weapons only; the officer may search for and seize any
evidence on the arrestee’s person even if such evidence is unrelated to the crime
for which the arrest was made, in order to prevent concealment or destruction of
evidence.

8. Constitutional Law: Search and Seizure: Probable Cause. A general search for
evidence of any crime is prohibited by the Fourth Amendment to the U.S.
Constitution and article I, § 7, of the Constitution of Nebraska, both of which
provide that probable cause be shown before the search may occur.

9. Judgments: Trial: Evidence: Proof: Appeal and Error. In a bench trial of a law
action, including a criminal case tried without a jury, erroneous admission of
evidence is not reversible error if other relevant evidence, admitted without
objection or properly admitted over objection, sustains the trial court’s factual
findings necessary for the judgment or decision reviewed; therefore, an
appellant must show that the trial court actually made a factual determination,
or otherwise resolved a factual issue or question, through use of erroneously
admitted evidence in a case tried without a jury.

10. Controlled Substances: Circumstantial Evidence: Intent. Circumstantial
evidence may support a finding that a defendant intended to distribute, deliver,
or dispense a controlled substance in the defendant’s possession.

Appeal from the District Court for Douglas County:
DonaLDJ. HAMILTON, Judge. Affirmed.

J. Mark Barnett, of Jewell, Gatz, Collins, Dreier &
Fitzgerald, for appellant.

Don Stenberg, Attorney General, and Barry Waid for
appellee.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

As the result of a bench trial in the district court for Douglas
County, Clifford D. Thomas was convicted of intending to sell
crack cocaine which was in his possession, a violation of Neb.
Rev. Stat. § 28-416(1)(a) (Reissue 1989).

In his pretrial motion to suppress the cocaine as physical
evidence, see Neb. Rev. Stat. § 29-822 (Reissue 1989)
(suppression of physical evidence obtained by unlawful search
and seizure), Thomas claimed that the cocaine evidence was
obtained contrary to the Fourth Amendment to the U.S.
Constitution and article I, § 7, of the Nebraska Constitution,
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through a warrantless and unreasonable search of his person,
after police stopped the automobile driven by Thomas
immediately before his arrest. Additionally, Thomas claimed
that, although police had a search warrant for his residence, the
search of his residence was unconstitutional, because police
conducted an exploratory or general search. After the district
court overruled the suppression motion, Thomas renewed his
objection to the evidence at trial. From his conviction, Thomas
appealed.

STANDARD OF REVIEW;
BURDENS REGARDING SEARCHES

In determining the correctness of a trial court’s ruling on a
motion to suppress evidence claimed to be constitutionally
inadmissible, an appellate court will uphold the trial court’s
findings of fact unless those findings are clearly erroneous. In
reviewing a trial court’s findings on a suppression motion, an
appellate court recognizes the trial court as the “trier of fact”
and takes into consideration that the trial court has observed
witnesses testifying regarding such motion. See, State v.
Coleman, 239 Neb. 800, 478 N.W.2d 349 (1992); State v.
Abdouch, 230 Neb. 929, 434 N.W.2d 317 (1989); State v.
Blakely, 227 Neb. 816, 420 N.W.2d 300 (1988); State v. Vrtiska,
225 Neb. 454,406 N.W.2d 114 (1987).

“If police have acted without a search warrant, the State has
the burden to prove that the search was conducted under
circumstances substantiating the reasonableness of such search
or seizure.” State v. Staten, 238 Neb. 13, 21, 469 N.W.2d 112,
118 (1991). Accord, State v. Juhl, 234 Neb. 33, 449 N.W.2d 202
(1989); State v. Abdouch, supra; Statev. Vrtiska, supra.

“[A] defendant who seeks to suppress evidence obtained
pursuant to a search warrant has the burden of establishing that
the search warrant is invalid so that evidence secured thereby
may be suppressed.” Srate v. Staten, 238 Neb. at 23, 469
N.W.2d at 119. Accord State v. Vrtiska, supra.

THE STOP AND SEARCH
Stopping the Vehicle.
Around 7 p.m. on November 24, 1989, Officer Mark
Sundermeier, a member of the Omaha Police Department’s
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narcotics unit, received a telephone call from a confidential
informant who told Sundermeier that, shortly before the call,
the informant had observed three males who were selling crack
cocaine out of a 1981 black Cadillac, bearing Nebraska license
plates 1-GA252, in the vicinity of 24th and Sprague Streets in
Omaha, an area with a “high level of drug activity” where
“individuals will wait in cars in that area and sell to customers
who come up to cars.” The informant described the Cadillac’s
occupants, including the driver, whom he identified as
“Clifford,” estimated to be 24 to 25 years old. According to the
informant, Clifford had shown crack cocaine to him and
offered to sell the crack cocaine to the informant. Clifford told
the informant that he was leaving, but would be returning to the
24th and Sprague location that evening to sell cocaine.

At the suppression hearing, and without objection,
Sundermeier testified concerning the informant’s reliability:

[The informant] has provided information to me in my
capacity as a narcotics officer for over two years. The
informant has made numerous purchases of crack
cocaine, marijuana, Ritalin and Talwin and is personally
familiar with these drugs. I’ve used this informant on
numerous occasions to obtain search warrants and to
make arrests of individuals for felony drug offenses.
Sundermeier further testified that the informant has never
proved unreliable.

Sundermeier relayed the information to his supervisor, Sgt.
Mark Langan, and the officers decided to go in unmarked cars
to 24th and Sprague and check out the informant’s message
about drug activity. While en route to 24th and Sprague,
Sundermeier verified the license number of the 1981 Cadillac
and learned that the car was registered to Kenette Kemp, whose
address was 2515 Himebaugh Avenue in Omaha. On arrival at
24th and Sprague, Sundermeier and Langan searched the area
for the 1981 Cadillac. When they were unable to locate the
Cadillac, the officers proceeded a few blocks north to 2515
Himebaugh Avenue, arriving there at 7:15 p.m., and found the
Cadillac unoccupied and parked across the street from the
house on Himebaugh. After matching the Cadillac’s license
number with the number supplied by the informant, the







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































