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Motions to Suppress: Appeal and Error. In determining the correctness of a trial
court’s ruling on a motion to suppress, the Supreme Court will uphold the trial
court’s findings of fact unless those findings of fact are clearly erroneous.

. In determining whether a trial court’s findings on a motion to
suppress are clearly erroneous, the Supreme Court does not reweigh the evidence
or resolve conflicts in the evidence, but, rather, recognizes the trial court as the
finder of fact and takes into consideration that the trial court has observed
witnesses testifying in regard to such motion.

Police Officers and Sheriffs: Arrests: Jurisdiction. The power of a police officer
at common law to make an arrest without a warrant is limited to the boundaries
of the governmental unit by which he was appointed, unless the police officer is
acting in fresh and continued pursuit of a suspected felon who has committed an
offensein the officer’s presence and within his territorial jurisdiction.

Police Officers and Sheriffs: Arrests: Jurisdiction: Statutes. A local peace
officer acting outside the territorial limits of the jurisdiction under which he
holds office is without official power to apprehend an offender, unless he is
authorized to do so by state statute.

Police Officers and Sheriffs: Arrests: Drunk Driving: Jurisdiction: Statutes.
There is no Nebraska statute authorizing a police officer of a city of the second
class to arrest a suspect for misdemeanor driving while under the influence of
alcohol outside the of ficer’s geographical jurisdiction.

Statutes. Interpreting a statute isa question of law.

Appeal and Error. On questions of law, the Supreme Court has an obligation to
reach a conclusion independent of that reached by the trial court.

Statutes: Legislature: Intent. The obligations of the court in consideration and
application of a statute is to determine and give effect to the purpose and
intention of the Legislature as ascertained from the entire language thereof
considered in its plain, ordinary, and popular sense.

Statutes. Statutes which effect a change in the common law or take away a
common-law right should be strictly construed.

. In construing a statute, courts will try to avoid a construction which
lends itself to an absurd, unjust, or unconscionable result.

Police Officers and Sheriffs: Misdemeanors: Jurisdiction: Case Overruled. To
the extent that State v. Green, 236 Neb. 33, 458 N.W.2d 472 (1990), implies that
fresh pursuit outside an officer’s geographical jurisdiction is applicable to
misdemeanor suspects, itis overruled.

Constitutional Law: Search and Seizure: Evidence: Trial. Evidence obtained as
the fruit of an illegal search or seizure, in violation of the fourth amendment to
the U.S. Constitution and Neb. Const. art. I, § 7, is inadmissible in a state
prosecution and must be excluded.

Criminal Law: Arrests. Although the illegality of the arrest in question gives rise
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to collateral rights and remedies such as the exclusionary rule, it ordinarily is not
adefense to the crime for which the arrest is made.

14. Motions to Dismiss. The act of a defendant in adducing evidence after the
defendant’s motion to dismiss is overruled at the close of the State’s evidence
operates as a waiver of any error in the trial court’s overruling of the motion.

Appeal from the District Court for Antelope County,
MERRITT C. WARREN, Judge, on appeal thereto from the
County Court for Antelope County, STEPHEN P. FiNN, Judge.
Judgment of District Court reversed, and cause remanded with
directions.

Mark A. Johnson for appellant.

Robert M. Spire, Attorney General, and Donald E. Hyde for
appellee.

HAasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

Claiming that evidence obtained after she was arrested
should have been suppressed, Shirley L. Tingle appeals her
conviction for second-offense driving while under the influence
of alcohol (DWI). She originally was convicted in the Antelope
County Court. Tingle appealed to the district court for
Antelope County, which affirmed the defendant’s conviction.

We agree with Tingle that in the absence of statutory
authority it is not permissible for a police officer in a city of the
second class to pursue and arrest a misdemeanant suspect
beyond the limits of the officer’s geographical jurisdiction.

Since Tingle was arrested outside the arresting officer’s
geographical jurisdiction, evidence obtained as a result of the
defendant’s arrest should have been suppressed. We therefore
reverse the conviction and remand the cause to the district
court, with instructions to remand it to the trial court for a new
trial.

The record reflects that on August 31, 1989, at
approximately 2 p.m., Officer Arvin Brandt of the Neligh
Police Department received a radio dispatch requesting his
presence at the Antelope County sheriff’s office. Upon
reaching that office, Brandt met Thomas Lanz, an insurance
adjuster for Farm Bureau Insurance Company, who reported
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that Tingle had been in his place of business and appeared
intoxicated. Lanz observed that Tingle did not park her car
straight in front of his office, that she was unsure of her footing
as she walked into his office, that she had trouble opening the
door, and that, once inside, Tingle’s speech was slurred while
she conversed with Lanz. Lanz described Tingle’s automobile to
Brandt, although the officer already knew the vehicle Tingle
drove.

Brandt located the vehicle, parked in downtown Neligh, a
city of the second class. The officer parked his cruiser and
waited for Tingle to return to her vehicle. When Tingle returned
to her vehicle, Brandt observed her as she drove first back to the
insurance office momentarily and then west away from Neligh.
Brandt followed immediately behind the defendant’s vehicle.
While within the city limits, Brandt observed Tingle’s vehicle
weave twice across the white line on the shoulder of the road
about half the width of her vehicle and then twice across the
centerline, once at least one-fourth the width of her vehicle.
Brandt activated his overhead lights in an attempt to stop the
defendant. Tingle passed another vehicle, at which time Brandt
turned on his siren. Tingle failed to stop until she was 3 miles
outside the Neligh city limits. Her speed hit 72 m.p.h. in a
55-m.p.h. zone. It was approximately 2:30 p.m. when Tingle
was stopped on the highway.

Upon approaching the defendant’s vehicle, Brandt noticed a
slight odor of alcohol about Tingle. When asked to produce her
driver’s license, Tingle fumbled through her billfold and
produced a credit card. Then, in the presence of a sheriff’s
deputy and a matron who had arrived at the scene at Brandt’s
request, Brandt asked Tingle to step out of the car and perform
two field sobriety tests. After she failed these tests, Brandt
placed Tingle under arrest for DWI and transported her to the
sheriff’s office. After signing an implied consent form, Tingle
was given a breath test at 3:06 p.m. That showed a result of .188
grams of alcohol per 210 liters of Tingle’s breath. Neb. Rev.
Stat. § 39-669.07(3) (Reissue 1988) provides in substance that it
shall be unlawful for any person to operate or be in the actual
physical control of any motor vehicle “{w]hen such person hasa
concentration of ten-hundredths of one gram or more by
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weight of alcohol per two hundred ten liters of his or her
breath.”

Tingle was charged with DWI, second offense, a Class W
misdemeanor under § 39-669.07. Her motion to suppress
evidence obtained as a result of her arrest was overruled.
Subsequently, a jury found Tingle guilty of driving while under
the influence of alcohol, and thereafter, the court found the
conviction to be Tingle’s second offense. The defendant was
sentenced to 30 days in jail and fined $500, and her driver’s
license was suspended for 1 year. The district court for Antelope
County affirmed Tingle’s conviction and sentence, and the
defendant timely appealed to this court.

In her first assignment of error, Tingle claims that

the lower court erred by failing to suppress any and all
evidence obtained from the defendant, including
statements by defendant, breath test results and officers’
observations after defendant’s arrest, as such arrest was
made by an officer of the city of Neligh, Nebraska,
outside the officer’s jurisdiction to arrest, and as such such
evidence was seized as the result of an exploitation of an
illegal arrest.

In determining the correctness of a trial court’s ruling on a
motion to suppress, the Supreme Court will uphold the trial
court’s findings of fact unless those findings of fact are clearly
erroneous. State v. Gibbs, 238 Neb. 268, 470 N.W.2d 558
(1991). In determining whether a trial court’s findings on a
motion to suppress are clearly erroneous, the Supreme Court
does not reweigh the evidence or resolve conflicts in the
evidence, but, rather, recognizes the trial court as the finder of
fact and takes into consideration that the trial court has
observed witnesses testifying in regard to such motion. State v.
Walker,236 Neb. 155,459 N.W.2d 527 (1990).

“[T]he power of a police officer at common law to
make an arrest without a warrant is limited to the
boundaries of the governmental unit by which he was
appointed, unless the police officer is acting in fresh and
continued pursuit of a suspected felon who has committed
an offense in the officer’s presence and within his
territorial jurisdiction.”
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Com. v. O’Hara, 30 Mass. App. 608, 609, 571 N.E.2d 51, 52
(1991), quoting Commonwealth v. Grise, 398 Mass. 247, 496
N.E.2d 162 (1986). It is clear that the common-law exception of
“fresh pursuit” does not apply to Tingle’s case. As stated, DWI
under § 39-669.07 is a misdemeanor, whereas common-law
fresh pursuit is limited to felonies.

There being no authority under common law to arrest a
misdemeanant suspect outside an officer’s geographical
jurisdiction, the State must rely upon statutory authorization to
prove that Tingle’s arrest was lawful. See Perry v. State, 303
Ark. 100, 102, 794 S.W.2d 141, 142 (1990) (“[a] local peace
officer acting without a warrant outside the territorial limits of
the jurisdiction under which he holds office is without official
power to apprehend an offender, unless he is authorized to do
so by state statute”). Other states have allowed extraterritorial
misdemeanor arrests under statutes that include (1) allowing the
fresh pursuit of a misdemeanant outside a jurisdiction by
express statutory language, see, Inc. County of Los Alamos v.
Johnson, 108 N.M. 633, 776 P.2d 1252 (1989); State v.
Englehardt, 465 So. 2d 1366 (Fla. App. 1985); State v.
Cochran, 372 A.2d 193 (Del. 1977); State, Department of
Public Safety, v. Douglas Kaye Nystrom, 299 Minn. 224, 217
N.W.2d 201 (1974); and City of Scottsdale v. Kokaska, 17 Ariz.
App. 120, 495 P.2d 1327 (1972), or by language sufficiently
broad to encompass misdemeanors, see, People v. Carraher,
199 I11. App. 3d 965, 557 N.E.2d 975 (1990); Commonwealth v.
LeBlanc, 407 Mass. 70, 551 N.E.2d 906 (1990); Com. v.
Fetsick, 392 Pa. Super. 264, 572 A.2d 793 (1990); City of
Junction City v. Riley, 240 Kan. 614, 731 P.2d 310 (1987),
appeal dismissed 482 U.S. 911, 107 S. Ct. 3179, 96 L. Ed. 2d
669, cert. denied 482 U.S. 917, 107 S. Ct. 3191, 96 L. Ed. 2d
679; and State v. McCarthy, 123 N.J. Super. 513, 303 A.2d 626
(1973); and (2) allowing police officers to arrest as private
citizens when outside their jurisdiction, see, State v. Littlewind,
417 N.W.2d 361 (N.D. 1987); Windschitl v. Commissioner of
Public Safety, 355 N.W.2d 146 (Minn. 1984); and People v.
Bashans, 80 Mich. App. 702, 265 N.W.2d 170 (1978).

In Nebraska, all of the above possibilities are inapplicable.
Nebraska’s Uniform Act on Fresh Pursuit applies only to police
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officers from another state entering this state. See, Neb. Rev.
Stat. §§ 29-416 to 29-421 (Reissue 1989). For intrastate fresh
pursuit, resort must be had to the common law, which, as
previously stated, only includes felonies. There is no Nebraska
statute authorizing a police officer of a city of the second class
to arrest a suspect for a misdemeanor DWI outside the officer’s
geographical jurisdiction. Nebraska’s private-citizen statute
allows warrantless arrests by a person not an officer only for
felonies or petit larceny. Neb. Rev. Stat. § 29-402 (Reissue
1989).

In essence, the State argues that Neb. Rev. Stat. § 17-118
{Cum. Supp. 1990) extends the jurisdiction of police officers
for cities of the second class to that of the sheriff in the county in
which they operate. Section 17-118 provides:

The police officers of the city shall have power to arrest
all offenders against the laws of the state or of the city, by
day or by night, in the same manner as the sheriff and to
keep such offenders in the city prison or other place to
prevent their escape until trial can be had before the
proper officer.

(Emphasis supplied.) Similar statutes are found for all other
classes of Nebraska cities. See, Neb. Rev. Stat. §§ 14-605
(Reissue 1987) (metropolitan class), 15-326 (Cum. Supp. 1990)
(primary class), and 16-323 (Cum. Supp. 1990) (first class).

Interpreting a statute is a question of law. State v. Ewing, 221
Neb. 462, 378 N.W.2d 158 (1985). On questions of law, the
Supreme Court has an obligation to reach a conclusion
independent of that reached by the trial court. Stare v.
Jacobsen, 238 Neb. 511, 471 N.W.2d 427 (1991); Billups v.
Nebraska Dept. of Corr. Servs. Appeals Bd., 238 Neb. 39, 469
N.W.2d 120 (1991). The obligation of the court in consideration
and application of a statute is to determine and give effect to the
purpose and intention of the Legislature as ascertained from
the entire language thereof considered in its plain, ordinary, and
popular sense. Adkisson v. City of Columbus, 214 Neb. 129,
333 N.W.2d 661 (1983). Statutes which effect a change in the
common law or take away a common-law right should be
strictly construed. Mason v. Schumacher, 231 Neb. 929, 439
N.W.2d 61 (1989).
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The flaw in the State’s reasoning is the distinction between
power, duty, and jurisdiction. Loosely translated in their plain,
ordinary, and popular sense, these elements correspond to
“what the police may do,” “what they must do,” and “where
they may do it.” This distinction is clearly laid out in Neb. Rev.
Stat. § 81-2006 (Reissue 1987), which refers to the State Patrol
and states: “Performance of all duties, powers, and exercise of
jurisdiction . . . shall extend to all freeways . . . .” It is only the
cities of the metropolitan class that are covered by a statute
which specifically extends the jurisdiction of police officers
beyond that of the common law. Neb. Rev. Stat. § 14-603
(Reissue 1987) provides that the chief of police’s “jurisdiction
and that of his or her officers in the service of process in all
criminal cases and in cases for the violation of city ordinances
shall be coextensive with the county.” It is clear that § 17-118
and similar statutes do not provide countywide jurisdiction for
police officers. These statutes merely refer to the “power” to
make certain arrests. See State v. LeBlanc, 149 Vt. 141, 540
A.2d 1037 (1987), where the court refused to interpret a general
statute to provide police officers statewide jurisdiction similar
to that of sheriffs, absent explicit statutory language. Absent
statutory or common-law authority, city police officers may not
make warrantless misdemeanor arrests outside their
jurisdiction. See, e.g., Neb. Rev. Stat. § 23-1704 (Reissue 1987)
(sheriffs do have power to summon assistance).

In support of its proposition that § 17-118 does confer
countywide jurisdiction, the State cites State v. Carpenter, 181
Neb. 639, 150 N.W.2d 129 (1967), cert. denied 392 U.S. 944, 88
S. Ct. 2288, 20 L. Ed. 2d 1406 (1968), which raised the issue of
whether police officers had the right to stop a defendant’s
vehicle outside the city limits. In Carpenter, supra, police
officers in Blair, Nebraska, had instructions to note any
suspicious vehicles in the area because of a rash of local
burglaries. Sometime between 3 and 3:30 a.m. two officers
noticed a vehicle licensed in another county slowly cruising the
streets of Blair. It appeared that the driver attempted to evade
the officers when they approached the vehicle. The officers
finally stopped the vehicle outside the city limits. When one of
the occupants exited the vehicle, his feet struck something that
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gave off a metallic sound. The officers looked through the open
door and saw pry bars. The defendant complied with a request
of the officers that he drive his car to the police station in Blair.
It was at the police station that the defendant was arrested and
subsequently charged with two separate felonies. Despite the
State’s contentions, Carpenter, supra, is clearly distinguishable
from the case at bar. That action did not involve an arrest
outside the officers’ jurisdiction. This court held that although
the defendant was stopped outside the city limits, he was not
arrested until he arrived at the Blair police station. Secondly, the
arrest was for two felonies, possession of burglary tools and
breaking and entering, not for misdemeanors. Finally, specific
statutory reliance for the stop was made on Neb. Rev. Stat.
§ 29-829 (Reissue 1989), which provides in part:

A peace officer may stop any person in a public place
whom he reasonably suspects of committing, who has
committed, or who is about to commit a crime and may
demand of him his name, address and an explanation of
his actions. When a peace officer has stopped a person for
questioning pursuant to this section and reasonably
suspects he is in danger of life or limb, he may search such
person for a dangerous weapon. If the peace officer finds
suchaweapon...hemay...arrest such person.

To whatever extent § 29-829 arguably allows for extraterritorial
stops, it only allows arrests for possession of dangerous
weapons and is thus inapplicable to the facts of this case. The
defendant does not claim error with respect to the initial
investigative stop.

The State also relies upon State v. Green, 236 Neb. 33, 41,
458 N.W.2d 472, 477 (1990), in which this court in dicta
remarked that a jury instruction which stated, “ ‘A city police
officer has the authority to stop and arrest a person outside the
city limits if a misdemeanor offense was committed in his
presence within the city limits,” ” correctly stated the law. This
case is distinguishable because the defendant in Green, supra,
conceded the instruction was a correct statement of the law, and
no authority was given for its proposition. As previously stated
in this action, fresh pursuit in Nebraska is not applicable to
misdemeanors. To the extent that State v. Green, supra, implies
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that fresh pursuit outside the officer’s geographical jurisdiction
is applicable to misdemeanor suspects, it is overruled.
In State v. O’Kelly, 175 Neb. 798, 124 N.W.2d 211 (1963),
cert. denied376 U.S. 956,84 S.Ct.978, 11 L. Ed. 2d 975 (1964),
this court recognized that evidence obtained as the fruit of an
illegal search or seizure, in violation of the fourth amendment
to the U.S. Constitution and article I, § 7, of the Nebraska
Constitution, is inadmissible in a state prosecution and must be
excluded. See, also, Wong Sun v. United States, 371 U.S. 471,
83S. Ct.407,9L. Ed. 2d 441 (1963). After concluding that,asa
matter of law, Officer Brandt was without statutory or
common-law authority to make the questioned arrest, we hold
that the arrest was constitutionally illegal and that the trial
court was clearly wrong in not suppressing all evidence
obtained subsequent to such arrest.
Although the illegality of the arrest in question gives rise to
collateral rights and remedies such as the exclusionary rule
recognized in O’Kelly, supra, it ordinarily is not a defense to the
crime for which the arrest is made. See State v. Knudsen, 201
Neb. 584, 270 N.W.2d 926 (1978). See, also, State v. Smith, 207
Neb. 263, 298 N.W.2d 162 (1980) (illegality of arrest does not
deprive State of opportunity to prove guilt through the
introduction of untainted evidence). Here, the validity of the
arrest is of no consequence so far as the prosecution of the
offense is concerned. See, e.g., State v. Green, 238 Neb. 328,
342,470 N.W.2d 736, 748 (1991):
It is not necessary for a conviction for driving under the
influence of alcoholic liquor that a sample of blood,
breath, or urine show a certain concentration of alcohol in
a defendant’s blood, breath, or urine, as those are
alternate offenses under § 39-669.07. [Citations omitted.]
“Either a law enforcement officer’s observations of a
defendant’s intoxicated behavior or the defendant’s poor
performance on field sobriety tests constitutes sufficient
evidence to sustain a conviction of driving while under the
influence of alcoholic beverages. . . .”

For purposes of remand we note that the arrest did not occur

until after Tingle failed the field sobriety tests. Thereis evidence

in the record sufficient to support the conclusion that the police
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officer did not intend to arrest Tingle until after she failed the
sobriety tests. See State v. Prahin, 235 Neb. 409, 413, 455
N.W.2d 554, 558 (1990) (“person is seized within the meaning of
the fourth amendment only if, in view of all the circumstances
surrounding the incident, a reasonable person would have
believed that he or she was not free to leave”).

Based on the foregoing analysis this court concludes that the
trial court was clearly wrong in finding that the police officer
had authority to arrest the defendant, and in failing to apply the
exclusionary rule to evidence received subsequent to Tingle’s
arrest.

In the defendant’s second assignment of error, she claims that
“the trial court erred in allowing into evidence results of the
breath test upon defendant over objection of counsel as no
expert testimony was given to show the correlation between a
breath test result at 3:06 p.m. and what the defendant may have
had in her breath at the time she was driving 40 minutes earlier.”
This court need not address the merits of this assignment of
error because of the conclusion regarding the first assignment
of error that such breath test result is inadmissible.

In her third and final assignment of error, the defendant
claims that the trial court erred in failing to grant defendant’s
motion to dismiss at the end of the State’s evidence. The act of a
defendant in adducing evidence after the defendant’s motion to
dismiss is overruled at the close of the State’s evidence operates
as a waiver of any error in the trial court’s overruling of the
motion. State v. Coburn, 218 Neb. 144,352 N.W.2d 605 (1984).
See, also, State v. Hellbusch, 213 Neb. 894, 331 N.W.2d 815
(1983). Since the defendant adduced evidence after her motion
was overruled and failed to renew the motion at the end of the
defendant’s evidence, the assigned error is meritless.

Since there is merit in the defendant’s first assignment of
error, we reverse, and remand this cause for a new trial not
inconsistent with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

BosLAUGH, J., dissenting.

I dissent from that part of the majority opinion holding that
Neb. Rev. Stat. § 17-118 (Cum. Supp. 1990) does not empower
police officers employed by cities of the second class to stop and
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arrest suspected misdemeanants outside the city limits but
within the county.

The jurisdiction of Nebraska police officers employed by
cities of the second class to arrest criminal suspects is set out in
§ 17-118:

The police officers of the city shall have the power to
arrest all offenders against the laws of the state or of the
city, by day or by night, in the same manner as the sheriff
and to keep such offenders in the city prison or other place
to prevent their escape, until trial can be had before the
proper officer.

(Emphasis supplied.) Pursuant to Neb. Rev. Stat. § 23-1710
(Reissue 1987), it is the duty of the county sheriff “to preserve
the peace in his county, to ferret out crime, to apprehend and
arrest all criminals, and insofar as it is within his power, to
secure evidence of all crimes committed in his county, and
present the same to the county attorney and the grand jury . . .
. (Emphasis supplied.) Neb. Rev. Stat. § 29-404.02(2) (Reissue
1989) provides that a peace officer may arrest a person without
a warrant if the officer has reasonable cause to believe that such
person has committed a misdemeanor,
and the officer has reasonable cause to believe that such
person either (a) will not be apprehended unless
immediately arrested, (b) may cause injury to himself or
herself or others or damage to property unless
immediately arrested, (c) may destroy or conceal evidence
of the commission of such misdemeanor, or (d) has
committed a misdemeanor in the presence of the officer.
Neb. Rev. Stat. § 49-801(15) (Reissue 1988) provides that city
police officers are “peace officers.”

The majority’s position is in conflict with this court’s

decision in State v. Carpenter, 181 Neb. 639, 150 N.W.2d 129

- (1967), cert. denied 392 U.S. 944, 88 S. Ct. 2288, 20 L. Ed. 2d

1406 (1968), that a city police officer had the authority to stop a
suspected burglar “just across and outside the city limits” of
Blair, Nebraska, pursuant to § 17-118. Significantly, the
Carpenter court did not discuss the issue of the officer’s
geographical jurisdiction to detain a suspected felon in
conjunction with “fresh pursuit,” but based its decision on the
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provisions of § 17-118. See, also, Henning v. City of Hebron,
186 Neb. 381, 183 N.W.2d 756 (1971), a workers’ compensation
case, holding that under § 17-118, a police officer of a city of
the second class has the same powers and duties as a sheriff or
constable and has the duty to apprehend and arrest felons and
disturbers of the peace and to keep and preserve the peace
within the whole area of his county.

The argument presented by the defendant in this case was
similar to that considered and rejected in Angel v. State, 740
S.w.2d 727 (Tex. Crim. App. 1987). In Angel v. State, the
defendant was arrested outside the city limits of Tomball,
Harris County, Texas, by a Tomball city police officer after two
officers saw him driving a piece of heavy road-paving
equipment in the dark, without lights, on a public road. The
officers were on routine patrol along the eastern edge of
Tomball and were patrolling outside the city limits, but inside
Harris County, when they stopped Angel. They noticed that the
tractor Angel was driving appeared to have been “hot-wired,”
determined that there were two warrants issued against Angelin
another county for speeding and failure to appear, and arrested
Angel on the outstanding warrants and for investigation of
possible theft. Angel was subsequently convicted of stealing the
road-paving equipment.
~ Before trial, Angel moved to suppress all evidence seized as a
result of his detention, arguing, in part, that the Tomball police
officers acted outside their territorial jurisdiction by arresting
him outside the Tomball city limits. The applicable Texas
statutes provided that “ ‘[a]ny peace officer is authorized to
arrest without warrant any person found committing a
violation of anyProvision of [the Uniform Act Regulating
Traffic on Highways],” ” and that “ ‘[a] peace officer may
arrest an offender without a warrant for any offense committed
in his presence or within his view.” ” (Empbhasis in original.) 740
S.W.2d at 731. City police officers were “peace officers” under
Texas law. Id. The Texas court found that it was against the law
to drive road-paving equipment at night without headlights,
that the Tomball police officers had probable cause to believe
that a traffic offense had occurred within their view, and that
the officers were authorized by statute to arrest Angel without a
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warrant.

Regarding the issue of geographical jurisdiction, the Texas
court observed that “statutes which confer upon a peace officer
the authority to act may not necessarily define the geographic
scope of that authority,” id. at 732, and held that the legislative
expression of a peace officer’s jurisdiction must be found in
some other statute or be controlled by common law. In this
regard, Tex. Rev. Civ. Stat. Ann. art. 998 provided:

“The city or town council in any city or town in this

State . . . may, by ordinance, provide for the appointment,

term of office and qualifications of such police officers as

may be deemed necessary. . . . Such officers shall have like

powers, rights, authority and jurisdiction as are by said

title vested in city marshals. Such police officers may serve

all process issuing out of a corporation court anywhere in

the county in which the city, town or village is situated.

(Empbhasis in original.) 740 S.W.2d at 732 n.13. Tex. Rev. Civ.

Stat. Ann. art. 999 provided that “ ‘[iln the prevention and

suppression of crime and arrest of offenders, [the city marshal]

shall have, possess and execute like power, authority, and

jurisdiction as the sheriff.” ” (Emphasis omitted.) 740 S.W.2d at

733 n.13. Finally, Tex. Crim. Proc. Code Ann. art. 2.17

provided that “ ‘[e]ach sheriff shall be a conservator of the

peace in his county . . .’ ” (Emphasis in original.) 740 S.W.2d
at733.

A divided court held that the term “jurisdiction” in the
context of articles 998 and 999 referred to the geographic scope
of a peace officer’s power, rights, and authority, and that those
statutes granted city marshals and city police officers
countywide jurisdiction to arrest offenders.

We have held that the Legislature is presumed to have
intended every statutory provision to have a meaning and that
the Supreme Court will give effect, if possible, to every word,
clause, and sentence thereof. See Sorensen v. Meyer, 220 Neb.
457,370 N.W.2d 173 (1985). See, also, Canas v. Maryland Cas.
Co., 236 Neb. 164, 459 N.W.2d 533 (1990). The majority’s
construction of § 17-118 fails to give reasonable effect to the
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statute in its entirety and is merely repetitive of § 29-404.02,
pursuant to which city police officers are specifically
authorized to arrest suspected misdemeanants without a
warrant under certain circumstances. v

1 would hold that the clause “in the same manner as the
sheriff” found in § 17-118 gives a city police officer the same
countywide jurisdiction as a sheriff to stop and arrest persons
within the county and that the trial court did not err in failing to
suppress evidence obtained after the defendant was arrested.

HasTtings,C.J., and GRANT, J., join in this dissent.

STATE OF NEBRASKA, APPELLEE, V. DANIEL J. START, APPELLANT.
477 N.W.2d 20

Filed November 22, 1991. No. 90-656.

1. Pleas: Waiver. The voluntary entry of a guilty plea or a plea of no contest waives
every defense to a charge, whether the defense is procedural, statutory, or
constitutional.

2. Pleas: Waiver: Indictments and Informations: Effectiveness of Counsel:
Jurisdiction. The only exceptions to the rule that the voluntary entry of a guilty
plea or a plea of no contest waives every defense to a charge are for the defenses
of insufficiency of the indictment, information, or complaint; ineffective
assistance of counsel; and lack of jurisdiction.

3. Sentences: Appeal and Error. A sentence imposed within the statutory limits will
not be disturbed on appeal in the absence of an abuse of discretion by the trial
court.

4. Sentences. It is within the discretion of the trial court to impose consecutive
rather than concurrent sentences for separate crimes.

Appeal from the District Court for Lancaster County:
BERNARD J. McGINN, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Scott P. Helvie for appellant.

Don Stenberg, Attorney General, Susan M. Ugai, and J.
Kirk Brown for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
and GRANT, JJ.
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WHITE, J.

This is a criminal appeal case in which the defendant-
appellant, Daniel J. Start, was originally charged in a four-
count information in the Lancaster County District Court
with robbery, in violation of Neb. Rev. Stat. § 28-324(1)
(Reissue 1989); operating a motor vehicle to avoid arrest, in
violation of Neb. Rev. Stat. § 28-905 (Reissue 1989); assault on
an officer in the third degree, in violation of Neb. Rev. Stat.
§ 28-931 (Reissue 1989); and attempted assault on an officer in
the second degree, in violation of Neb. Rev. Stat. §§ 28-201 and
28-930 (Reissue 1989). As part of a plea agreement, the State
amended count I of the information to attempted robbery, in
violation of §§ 28-201 and 28-324(1), and dismissed count II,
operating a motor vehicle to avoid arrest. The State also agreed
to dismiss a felony escape charge pending against Start in
another case. In return, Start pled guilty to attempted robbery
and no contest to both the third degree assault and the
attempted second degree assault counts, as well as agreeing to
plead guilty to charges of robbery and theft pending against
him in Douglas County.

Prior to accepting Start’s pleas the court explained Start’s
legal rights and the consequences of his pleas. Start was
specifically instructed that no contest pleas are treated the same
as guilty pleas for purposes of sentencing and that the court
could order that any sentence imposed be served consecutively.
Start was asked whether he understood what the State would
have to prove for each charge to gain a conviction, and Start
responded that he did. Based on Start’s responses to the
questions, the court found that Start was acting freely,
voluntarily, and intelligently, and accordingly accepted the
pleas.

Following a hearing the district court sentenced Start to
terms of incarceration under the supervision of the Department
of Correctional Services of not less than 4 nor more than 8 years
on the attempted robbery count, not less than 20 months nor
more than 5 years on the third degree assault count, and not less
than 20 months nor more than § years on the attempted second
degree assault count. The court ordered the sentences to run
consecutively to each other and to the sentences imposed in the
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Douglas County case. The court also granted Start credit for
time served and ordered him to pay the costs of the action.

FACTS

Prior to accepting Start’s pleas, the district court judge asked
the State to summarize the factual basis for the charges and
then asked Start to respond to that recitation. The parties’
respective responses to those requests reveal the following:

During the early morning hours of July 24, 1989, Start
entered a Kwik Shop in Lincoln, Nebraska, and demanded
money from the cashier. Start did not have a weapon, but
pretended to have one by sticking his finger under his jacket.
When the cashier asked Start if he was kidding, Start may have
threatened to “blow a hole” in the cashier unless he turned over
the money, though Start denies making such a threat.

The cashier gave Start a small amount of money from the
cash register, and Start left the store. The police were notified,
and when Officer Brian Hoefer of the Lincoln Police
Department saw a van traveling at a high speed in the area, he
gave chase. The driver of the van was Start. Start eventually
alighted from the van, and Hoefer continued his pursuit on
foot, advising Start several times to stop. Hoefer eventually
caught Start and, with his gun in his holster, attempted to
physically restrain him.

Start resisted Hoefer’s attempt to physically restrain him,
and a struggle ensued, during which Hoefer heard Start
exclaim, “I got your gun,” noticed his gun was missing, and
heard a gunshot. Start later admitted he fired the weapon, but
stated that he fired into the air and did not intend to kill Hoefer.
Hoefer then observed Start pointing the gun toward the
officer’s face. Hoefer grabbed the gun with both hands in an
attempt to take it from Start. At this point Hoefer felt and
observed Start attempting to pull the trigger. Throughout the
struggle Hoefer repeatedly told Start to put the gun down.
During this time Start also bit Hoefer twice on the arm. Finally,
Hoefer convinced Start to turn over the gun, and Start did so.

As Officer Hoefer attempted to handcuff him, Start began
thinking, “[NJow I’m in trouble,” and decided to try to get
away again. He struck Hoefer in the face with his fist three
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times before Hoefer was able to handcuff him. At that point
other officers arrived and assisted in transporting Start to the
police station.

ASSIGNMENTS OF ERROR

On appeal to this court, Start argues that the district court
erred in (1) imposing consecutive sentences on the two assault
charges, in violation of his right to be free from double
jeopardy; (2) imposing an excessive sentence on the attempted
robbery count, given the nature of the offense; and (3)
imposing an excessive sentence by ordering all the sentences to
run consecutively, particularly the sentences on the two assault
counts.

DOUBLE JEOPARDY

In his first assignment of error, Start argues that the district
court violated his constitutional right against double jeopardy
by imposing consecutive sentences on the two assault charges
despite the fact they arose out of the same transaction. We need
not reach that issue, however, because Start waived the double
jeopardy defense by pleading no contest to the assault charges
in the district court.

The voluntary entry of a guilty plea or a plea of no contest
waives every defense to a charge, whether the defense is
procedural, statutory, or constitutional. State v. Biernacki, 237
Neb. 215, 465 N.W.2d 732 (1991); State v. Phinney, 235 Neb.
486, 455 N.W.2d 795 (1990); State v. Kennedy, 224 Neb. 164,
396 N.W.2d 722 (1986). The only exceptions are for the defenses
of insufficiency of the indictment, information, or complaint;
ineffective assistance of counsel; and lack of jurisdiction.
Phinney, supra; State v. Maeder, 229 Neb. 568,428 N.W.2d 180
(1988).

In Maeder, supra, the defendant pled guilty to kidnapping
and first degree sexual assault. He was sentenced to 15 to 25
years’ imprisonment on each count, the sentences to run
consecutively. He appealed, arguing that because the charges
arose out of the same transaction, the consecutive sentences
subjected him to double jeopardy. This court held that the
defendant waived the double jeopardy argument on appeal by
voluntarily pleading guilty to the charges below.
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Maeder is directly on point with this case. The district court
judge carefully explained to Start the consequences of his pleas,
including the possibility of consecutive sentences on the two
assault charges. Start was represented by counsel at this time.
The court found that the pleas were freely and voluntarily
made, and Start does not dispute that finding here. Under
- well-settled rules of this court, Start waived the double
jeopardy defense by pleading no contest to the assault charges
and is therefore precluded from raising that issue on appeal.

Even if this court were to reach Start’s double jeopardy
argument, it is without merit. The record clearly indicates that
Start committed two separate crimes against Officer Hoefer.
He first committed an attempted assault in the second degree by
pointing a gun toward Hoefer’s face with his finger on the
trigger. Later, as the result of a fresh impulse, he committed an
assault in the third degree by punching Hoefer in the face three
times with his fist. Though the offenses undoubtedly occurred
during the same transaction, the imposition of a separate
punishment for each offense does not violate principles of
double jeopardy established in Blockburger v. United States,
284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), and Grady v.
Corbin, . U.S. , 110 S. Ct. 2084, 109 L. Ed.2d 548
(1990).

EXCESSIVENESS OF THE SENTENCES

Start’s remaining assignments of error combine to assert that
the sentences imposed by the district court are excessive.

Start first argues that a sentence of 4 to 8 years’
imprisonment on the attempted robbery count is excessive.
Attempted robbery is a Class I1I felony, punishable by a term of
imprisonment of from 1 to 20 years, a $25,000 fine, or both.
§8§ 28-324(2) and 28-201(4)(b) and Neb. Rev. Stat. § 28-105(1)
(Reissue 1985). Start argues that, when separated from the
incident involving Officer Hoefer, the holdup was relatively
minor in that it involved no weapon and only a small amount of
cash. While this may be the case, it is also true that the sentence
imposed is at the low end of the statutory range, Start has a
lengthy record of felony convictions, and these crimes occurred
within a week after Start’s release from prison for a prior
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offense. A sentence imposed within the statutory limits will not
be disturbed on appeal in the absence of an abuse of discretion
by thetrial court. State v. Campbell, antep. 14,473 N.W.2d 420
(1991). We find no abuse of discretion in the sentence imposed
on the attempted robbery count.

Start also argues that the district court abused its discretion
by ordering that the sentences imposed run consecutively rather
than concurrently. It is within the discretion of the trial court to
impose consecutive rather than concurrent sentences for
separate crimes. State v. Zaritz, 235 Neb. 599, 456 N.W.2d 479
(1990), citing State v. Sanders, 235 Neb. 183, 455 N.W.2d 108
(1990). The charges involving Start’s assaults on Officer Hoefer
are very serious. The district court tempered its sentences to
take into account the sentences imposed in Douglas County.
Any further reduction would depreciate the seriousness of the
crimes involved. Therefore, Start’s remaining assignments of
error are without merit.

AFFIRMED.

FAHRNBRUCH, J., not participating.

STATE OF NEBRASKA, APPELLEE, V. DONALD MELTON, APPELLANT.
477N.W.2d 154

Filed November 22, 1991. No. 90-699.

1. Criminal Law: Verdicts: Appeal and Error. The Supreme Court will not set aside
a guilty verdict in a criminal case when such verdict is supported by relevant
evidence. Only when evidence lacks sufficient probative force as a matter of law
may the Supreme Court set aside a guilty verdict as unsupported by evidence
beyond a reasonable doubt.

2. Appeal and Error. To be considered by the Supreme Court, an error must be
assigned and discussed in the brief of one claiming that prejudicial error has
occurred.

3. Police Officers and Sheriffs: Assault. A person commits the offense of assault
on an officer in the third degree if he or she intentionally, knowingly, or
recklessly causes bodily injury to a peace officer while such officer is engaged in
the performance of his or her official duties.

4. Police Officers and Sheriffs: Words and Phrases. A deputy sheriff is a peace
officer.
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5. Words and Phrases. Physical painis a bodily injury.

Appeal from the District Court for Fillmore County:
OrvILLEL. CoabpY, Judge. Affirmed.

Richard A. Koehler for appellant.

Don Stenberg, Attorney General, and Donald A. Kohtz for
appellee.

Hastings, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Unconvinced that the evidence supports the jury’s finding
that he is guilty of violating Neb. Rev. Stat. § 28-931(1)
(Reissue 1989), assault on a peace officer in the third degree,
Donald Melton appeals that conviction. For that felony, the
defendant was sentenced to 18 months’ imprisonment, the
sentence to run consecutively to the sentences imposed upon
Melton on other charges. We affirm the defendant’s conviction
onthe assault charge.

The jury also convicted Melton of a second charge:
damaging property owned by Fillmore County. The defendant
has not appealed that conviction or the penalty imposed on that
charge. We need, therefore, to discuss only Melton’s conviction
of assault upon a peace officer, third degree.

The Supreme Court will not set aside a guilty verdict in a
criminal case when such verdict is supported by relevant
evidence. Only when evidence lacks sufficient probative force
as a matter of law may the Supreme Court set aside a guilty
verdict as unsupported by evidence beyond a reasonable doubt.
State v. Martin, antep. 339,476 N.W.2d 536 (1991).

About 6:30 p.m., January 6, 1990, a police officer and a
deputy sheriff, while investigating a stolen truck report,
observed Melton underneath a truck located in close proximity
to a tire store in Geneva, Nebraska. The vehicle under which
Melton was seen matched the description of the recently
reported stolen truck. As the officers approached Melton, he
began walking away from them. At that time, the defendant
told Geneva police officer James Gewacke that he was going
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home. Upon the officers’ request, Melton accompanied
Gewacke to the sheriff’s office. Melton was not placed under
arrest. The two law enforcement officers testified they merely
wanted to talk to the defendant about the stolen truck.

Inside the sheriff’s office, Melton began to take off his
jacket. As he was doing this, Deputy Sheriff William Hogue,
who had gone to the sheriff’s office and was standing behind
the defendant, observed that Melton was wearing a type of
kitchen paring knife on his belt. Hogue reached forward and
asked the defendant for the knife. Melton spun around. With
an open hand, the defendant slapped Deputy Hogue on the
right side of his face. The force of the blow knocked the
eyeglasses Hogue was wearing 10 to 12 feet across the room.
The defendant then slapped Hogue a second time, again on the
right side of the deputy’s face. When Melton attempted to strike
Hogue a third time, the defendant caught a portable radio
microphone attached to Hogue’s jacket lapel. Hogue testified
that following the first blow he felt pain and numbness in his
right cheek.

Following presentation of the State’s case in chief, the
defendant moved for a directed verdict, claiming that (1) no
evidence had been presented showing that Deputy Hogue had
been acting in his official capacity when he was struck and that
(2) there was no evidence that Deputy Hogue sustained bodily
injury. When the motion was overruled, the defendant rested.
After the jury was instructed, the case was submitted to it. The
jury returned a verdict finding Melton guilty of assault on a
peace officer, third degree.

On appeal, Melton does not assign as error or discuss
whether Deputy Hogue was acting in his official capacity as a
peace officer when he was struck by the defendant. To be
considered by the Supreme Court, an error must be assigned
and discussed in the brief of one claiming that prejudicial error
has occurred. State v. Keithley, 238 Neb. 966, 473 N.W.2d 129
(1991). In this court, the defendant claims only that the trial
court erred in submitting the assault on a peace officer in the
third degree charge to the jury. Melton argues that there was
insufficient evidence that Deputy Hogue suffered bodily injury
as aresult of the defendant’s conduct and that thus the evidence
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was insufficient to convict him.

Section 28-931 provides in part: “(1) A person commits the
offense of assault on an officer in the third degree if he or she
intentionally, knowingly, or recklessly causes bodily injury to a
peace officer . . . while such officer . . . is engaged in the
performance of his or her official duties.” A deputy sheriff is a
peace officer. See Neb. Rev. Stat. § 23-1704 (Reissue 1987).
Physical pain is a bodily injury as defined by Neb. Rev. Stat.
§ 28-109(4) (Reissue 1989). Hogue testified he suffered physical
pain as a result of Melton’s slapping the deputy’s right cheek.
The blow was so forceful that it knocked the glasses Hogue was
wearing across the room. From Deputy Hogue’s testimony, the
jury could find beyond a reasonable doubt that Melton caused
bodily injury to the deputy. Melton’s assignment of error is
without merit.

AFFIRMED,

ScotT D. HICKENBOTTOM, APPELLEE, V. JUDY L. HICKENBOTTOM,
APPELLANT.
477N.W.2d 8

Filed November 22, 1991. No.90-1132.

1. Actions: Stipulations. Parties to litigation are bound by stipulations voluntarily
made and are granted relief therefrom only under exceptional circumstances.

2. Divorce: Minors: Stipulations. Parties in a proceeding to dissolve a marriage
cannot control the disposition of minor children by agreement.

3. Parent and Child: Divorce: Words and Phrases. A stepfather is the husband of a
child’s mother by virtue of a marriage subsequent to that of which the child is the
offspring; a husband who divorces the mother of such a child is no longer the
child’s stepfather.

4. Divorce: Courts: Jurisdiction: Minors. The only statutory authority conferred
on district courts to deal with children in dissolution actions is that contained in
Neb. Rev. Stat. § 42-364 (Reissue 1988).

S. Statutes. In the absence of anything indicating to the contrary, statutory
language is to be given its plain and ordinary meaning.

6. . When the words of a statute are plain, direct, and unambiguous, no
interpretation is necessary or will be indulged to ascertain their meaning.

7. Visitation: Appeal and Error. In a dissolution of marriage action,
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determinations concerning visitation with a minor are initially entrusted to the
discretion of the trial judge, whose determinations, on appeal, will be reviewed
de novo on the record and affirmed in the absence of abuse of the trial judge’s
discretion, keeping in mind, however, that the trial judge observed and heard the
witnesses and accepted one version of the facts rather than the other.

8. Divorce: Courts: Jurisdiction: Parent and Child: Visitation. Neb. Rev. Stat.
§ 42-364 (Reissue 1988) confers jurisdiction upon the district court in the course
of dissolution proceedings to grant visitation rights to an ex-stepparent who
stood in loco parentis to the former stepchild.

9. Divorce: Courts: Stipulations: Visitation. In dissolution proceedings the district
court always has the power, based on the best interests of the child, to either
approve or dxsapprove stipulations or agreements for visitation.

10. : In dissolution proceedings the district court
has a responsnblhty to make its own determination concerning matters of
visitation, which responsibility cannot be forestalled by any agreements or
stipulations of the parties.

Appeal from the District Court for Sarpy County: RONALD
E. REAGAN, Judge. Affirmed.

Rita L. Melgares, of Qualley & Associates, for appellant.
Phillip G. Wright, of Quinn & Wright, for appellee.

HasTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and
FAHRNBRUCH, J1J.

CAPORALE, J.

In this dissolution of marriage action, the district court
incorporated in its decree the stipulation of the parties that the
petitioner-appellee husband, Scott D. Hickenbottom, have
reasonable visitation with his former stepdaughter, a child born
to the respondent-appellant wife, Judy L. Hickenbottom, on
February 3, 1980, during an earlier marriage. The wife assigns
the incorporation as error, asserting that she had rescinded the
stipulation. We affirm.

The parties, who were married on May 18, 1984, produced
two sons, one born on October 26, 1984, and the other on
November 4, 1986. During the course of these proceedings, the
parties executed a stipulation which made no provision for the
younger boy, but gave the wife care, custody, and control of the
older boy notwithstanding the fact he had been living with the
husband. The stipulation also granted the husband reasonable
visitation with the wife’s daughter. At trial, the wife testified she
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had been coerced into signing the stipulation because the
husband told her he would allow the older boy to live with her if
she agreed that he, the husband, could have visitation with her
daughter.
The record establishes that the husband had lived with his
former stepdaughter since she was approximately 2 years old.
According to him, the girl’s biological father had no contact
with her and had paid nothing toward her maintenance. The
husband testified that he, on the other hand, enjoyed a
father-daughter relationship with her ever since she has been old
enough to talk, saying that the girl “has been my daughter....”
The husband also testified that he participated in raising his
former stepdaughter in many ways. He disciplined her when
she needed it, helped take care of her, cooked her meals, put her
to bed, and attended her school plays and parent-teacher
conferences. According to the husband, “[t]here was never
reference to her as stepdaughter and she never referred to [him]
as stepfather”; she calls him “daddy” and is known by his
surname.
The husband further testified that he and his former
stepdaughter have a mutual loving relationship and that they
are quite attached to each other. The girl has been included in
the husband’s prior visitations with the parties’ two boys in
activities wherein the four have participated together as a
family.
The wife admitted that the three children had “done
activities together” and that her daughter likes the husband, but
would not go so far as to say the daughter was fond of him.
When asked why she objected to the husband having
visitation with the girl, she replied:
First of all, it’s not his child. It’s just been me and [the
daughter], we have our own life, he has his own life. I just
want to get on with it. I don’t want him coming and going
when he pleases, you know. She was already abandoned,
left —— I wouldn’t say abandoned, but left by one father.
I don’t need it by a second father. I won’t tolerate it from
him. And his harassment, I won’t tolerate it.

She also said she objected to the husband’s “womanizing

around,” but this complaint is not elaborated upon.
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The evidence persuaded the district court judge that it would
be in the girl’s best interests to visit with the husband. In so
concluding, he noted that the only reasons advanced by the wife
for a contrary result had nothing to do with the child’s best
interests but, rather, relied on the husband’s lack of a blood
relationship with the child and the wife’s desire to get on with
her own life without the husband.

We begin by observing that the wife is confused as to her right
to rescind the stipulation she executed. As we recently
reaffirmed, the parties to litigation are bound by stipulations
voluntarily made and are granted relief therefrom only under
exceptional circumstances. White v. Mertens, 225 Neb. 241,
404 N.W.2d 410 (1987). See, also, State v. Wells, 197 Neb. 584,
249 N.W.2d 904 (1977); Martin v. Martin, 188 Neb. 393, 197
N.W.2d 388 (1972). There is nothing in this record which
demonstrates either the existence of the type of exceptional
circumstances which would justify granting relief from the
stipulation or that she entered into it other than voluntarily. It is
obvious that she at one time during the course of the litigation
made the judgment that in order not to have to litigate the issue
of custody of the parties’ older son, she would agree to give the
husband the right to visit her daughter. Such a quid pro quo
does not constitute coercion. The fact is that the wife simply
changed her mind; a change of mind is not such an exceptional
circumstance as to justify relief from a stipulation.

However, the wife’s confusion in this regard is unimportant
because, as she correctly argues, the parties in a proceeding to
dissolve a marriage cannot control the disposition of minor
children by agreement. Hicks v. Hicks, 223 Neb. 189, 388
N.W.2d 510 (1986); Eliker v. Eliker, 206 Neb. 764, 295 N.W.2d
268 (1980); Koser v. Koser, 148 Neb. 277, 27 N.W.2d 162
(1947). More is said later in this opinion about the factors to be
considered when determining visitation issues.

A stepfather is the husband of a child’s mother by virtue of a
marriage subsequent to that of which the child is the offspring;
thus, a husband who divorces the mother of such a child is no
longer the child’s stepfather. Kogon v. Ulerick, 12 Va. App.
595, 405 S.E.2d 441 (1991). Therefore, the threshold question
in this case is whether the district court had jurisdiction to grant
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the husband, as the ex-stepparent, the right to visit his former
stepdaughter. Of the handful of jurisdictions which have
examined this issue, most have concluded, on a variety of
theories, that under appropriate circumstances, an ex-
stepparent is entitled to visitation with a former stepchild.
Pennsylvania was apparently the first jurisdiction to
examine the matter. In Spells v. Spells, 250 Pa. Super. 168, 378
A.2d 879 (1977), the Pennsylvania Superior Court held that an
ex-stepfather could not be denied the right to visit his former
stepchildren just because he lacked any blood relationship to
them. In so holding, the court stated at 378 A.2d at 881:
Clearly, a stepfather and his young stepchildren who live
in a family environment may develop deep and lasting
mutual bonds of affection. Courts must acknowledge the
fact that a stepfather (or stepmother) may be the only
parent that the child has truly known and loved during its
minority. A stepparent may be as devoted and concerned
about the welfare of a stepchild as a natural parent would
be. Rejection of visitation privileges cannot be grounded
in the mere status as a stepparent.
The Spells court discussed the status of one who may put
himself in the situation of a lawful parent by assuming the
obligations incident to the parental relationship without going
through the formality of a legal adoption. .. ." ” Id. According
tothe court at 378 A.2d at 882:
A stepfather who lives with his spouse and her natural
children may assume the status “in loco parentis”. We
may expect that a bond will develop between stepparent
and stepchild; we, therefore, should protect that
relationship by conferring rights of visitation, The
departure of a stepfather from the home would no more
destroy the love and affection between stepparent and
child than it would in the case of a natural child.
In remanding the cause for a determination of the
ex-stepfather’s relationship with his former stepchildren, the
Spells court indicated that a relevant factor in the
determination would be whether the ex-stepfather had stood in
loco parentis to his stepchildren. See, also, Simpson v.
Simpson, 586 S.W.2d 33 (Ky. 1979) (adopting the in loco

€ <
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parentis approach in holding that visitation with a surrogate
parent may be in the child’s best interests).

Utah used the same approach in Gribble v. Gribble, 583 P.2d
64 (Utah 1978). Therein, the ex-stepfather had treated the child
in question as his own during the time the two lived together
over about a 4-year period. After the divorce, at which time the
child was 4 years old, the natural mother objected to any
visitation by the ex-stepfather. The relevant Utah statute
provided for visitation rights in “ ‘parents, grandparents and
other relatives . . . .’ ” (Emphasis omitted.) Id. at 66. The
Gribble court stated that while the preexisting stepparent
relationship, in and of itself, did not confer any rights or
obligations, the assumption of an in loco parentis status put the
ex-stepfather in a different position, conferring upon him the
same rights as a natural parent. Under this analysis, a former
stepparent was within the terms of the statute. The opinion
noted that divorce does not terminate the in loco parentis
status, observing that “only the surrogate parent or the child is
able to terminate the status at will, and the rights, duties, and
obligations continue as long as they choose to continue the
relationship.” Id. at 67. The opinion also declared that “a
stepfather standing in the status of loco parentis is given the
opportunity to seek visitation rights as a right afforded a
natural parent, that he should not be permitted to escape the
duties and obligations of the loco parentis status as long as that
relationship remains intact.” Id. at 68. With that in mind, the
Gribble court remanded the cause with directions to make a
determination as to whether the right to visitation should be
conditioned on a requirement that the ex-stepfather accept the
obligation to assist in the financial support of the child.

In Bryan v. Bryan, 132 Ariz. 353, 645 P.2d 1267 (Ariz. App.
1982), the natural mother claimed that in a dissolution
proceeding the court has “jurisdiction to determine custody
only if both parties to the proceeding are parents of the child.”
Id. at 355, 645 P.2d at 1269. Arizona custody proceedings were
controlled by a statute providing that * ‘[a] child custody
proceeding is commenced in the superior court: 1. By a parent,
by filing a petition: (a) For dissolution or legal separation; or (b)
For custody of the child . . . ’ ” Id. Contrary to the mother’
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contention that the statute was ambiguous and did not intend
that child custody issues be determined in a dissolution
proceeding unless both parties were parents of the child, the
Bryan court concluded that, read literally, the statute meant
that when the mother filed a petition for dissolution, she also
commenced a child custody proceeding. The court defined the
issue as being “whether a stepparent who stands in loco parentis
to a stepchild may be granted visitation rights when the
marriage of the stepparent and the child’s natural parent is
dissolved.” Id. at 354, 645 P.2d at 1268. The two earlier statutes
had granted jurisdiction to determine custody over the
“ ‘minor children of the parties’ ” and the “ ‘children of the
marriage,’” ” respectively. Id. at 355, 645 P.2d at 1269. The
Bryan court reasoned that while this earlier language limited the
jurisdiction of the court in custody determinations, the absence
of such “limiting language” in the present statute rendered the
mother’s argument meritless. Id. at 356, 645 P.2d at 1270. The
Bryan court recognized that its ruling departed from the
declaration in 27B C.J.S. Divorce § 303 at 426 (1959) that “[i]n
a divorce suit, the court does not have the power to provide for
the care and custody of stepchildren, since there is no common
obligation on the parties to the divorce suit for their support.”
The court concluded that this older rule arose “from an
outmoded view that custody and visitation rights are primarily
a benefit to the parent, to be enjoyed in compensation for the
duty to support.” 132 Ariz. at 356, 645 P.2d at 1270. The court
went on to explain, however, that Arizona “has long recognized
that in matters of child custody it is the welfare of the child, not
the gratification of the parent, that is paramount . . . .” Id. The
Bryan court also declared that “[t]he state has a legitimate
interest in the welfare of any child whose home is being divided
by its laws, and that interest is equally strong regardless of
whether the marriage being dissolved is that of both, or only
one, of the child’s parents.” Id. See, also, Rhinehart v. Nowlin,
111 N.M. 319, 323, 805 P.2d 88, 92 (N.M. App. 1990) (holding
that the trial courts are given “exclusive jurisdiction of a//
matters relating to the guardianship, care, custody,
maintenance and education of the children,” which includes
“the granting of visitation rights to a person or persons who the
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trial court determines are significant and important to the
welfare of the children” (emphasis in original)). But cf. Olvera
v. Superior Court, 168 Ariz. 556, 815 P.2d 925 (Ariz. App.
1991) (holding court did not have jurisdiction to award custody,
either permanent or temporary, to an ex-stepparent, since
statute provided that petition for dissolution need only allege
names of children “common to the parties,” and thus
reasonable to conclude jurisdiction in domestic relations cases
limited to such children).

In Carter v. Brodrick, 644 P.2d 850 (Alaska 1982), an
ex-stepfather appealed from a lower court’s decision refusing
him visitation with his former stepson. The relevant statute
permitted a divorce court to make determinations regarding
custody and visitation asto “ ‘any child of the marriage. ” Id.
at 852. The Alaska Supreme Court reversed, and remanded the
cause for a determination as to whether the ex-stepfather had
stood in loco parentis to the former stepchild. In doing so, the
Carter court went further than did the Bryan court. As noted
earlier, the Bryan court specifically stated that Arizona’s prior
statutory language granting jurisdiction over “any child of the
marriage” limited custody jurisdiction of the divorce court to
children born to, or adopted by, the parties to the proceeding.
In contrast, the Carter court held that “where a stepparent has
assumed the status of in loco parentis, a stepchild is a ‘child of
the marriage’ . . . .” Id. at 855. But see, Perry v. Superior Court
of Kern Cty., 108 Cal. App. 3d 480, 485, 166 Cal. Rptr. 583, 586
(1980) (holding statute granting jurisdiction over * ‘minor
children of the marriage’ ” conferred no jurisdiction to award
visitation if the child not “ ‘of the marriage’ ”; concurring
opinion suggests if ex-stepfather had alleged he had stood in
loco parentis, jurisdiction may have existed); Kogon v. Ulerick,
12 Va. App. 595, 405 S.E.2d 441 (1991) (holding statute
conferring authority to grant visitation to stepparent did not
extend to ex-stepparent).

Oklahoma examined the issue of a former stepparent’s right
to visitation in Looper v. McManus, 581 P.2d 487 (Okla. App.
1978). Oklahoma did not adopt the in loco parentis approach
but, rather, relied on determining what best serves the interests
of the child. In granting an ex-stepmother visitation rights with



HICKENBOTTOM v. HICKENBOTTOM 587
Citeas239 Neb. 579

a former stepchild for whom she had provided care over a

period of approximately 3 or 4 years, the court wrote at 488-89:
Visitation is not solely for the benefit of the adult visitor
but is aimed at fulfilling what many conceive to be a vital,
or at least a wholesome contribution to the child’s
emotional well-being by permitting partial continuation
of an earlier established close relationship.

Usually such an affiliation is with a natural parent. But
it need not be. Those involved with domestic relations
problems frequently see situations where one who is not a
natural parent is thrust into a parent-figure role, and
through superior and faithful performance produces a
warm and deeply emotional attachment.

See, also, Honaker v. Burnside, 388 S.E.2d 322, 326 (W. Va.
1989) (holding that best interests of child required that she have
visitation with her former stepfather and half brother in order
to “ensure that she is not stripped of the right to continue a close
relationship with the people she considers her family”); Temple
v. Meyer, 208 Conn. 404, 544 A.2d 629 (1988) (denying
visitation rights to ex-stepfather, but holding that only relevant
criterion under the third-party visitation statute is best interests
of the child). '

In Shoemaker v. Shoemaker, 563 So. 2d 1032, 1034 (Ala.
Civ. App. 1990), the court held that “{t]here is no prohibition
against a former stepparent seeking, and being awarded in
appropriate circumstances, visitation privileges with their
former stepchild if the best interests of a child are involved and
brought to the attention of a trial court.” The court did
question whether visitation by an ex-stepparent would be in the
best interests of the child if the visitation was against the wishes
of the natural parent. It stated that its “review of the case law on
the subject of ‘former stepparent visitation privileges’
reveal[ed] that only after the best interests and welfare are
raised and shown to be advanced by such visitation, would a
trial court then have the discretion to award such privileges.”
(Empbhasis in original.) Id. “Such an award would not arise
from the relationship or a legal privilege (as granted by statute
to grandparents, § 30-3-3) but from the inherent power of the
court to act to promote the best interests of a child.” 563 So. 2d
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at 1034.

In Collins v. Gilbreath, 403 N.E.2d 921 (Ind. App. 1980), the
court also followed a best interests analysis, although it also
hints at the importance of a special in loco parentis
relationship. The trial court had awarded visitation rights to a
former stepfather despite the lack of a specific request by either
of the parties. The natural father of the three children
contended that the visitation order was contrary to law,
asserting that visitation with an unrelated third party in the
form of a former stepfather wasnot authorized by Indiana law.
In upholding the lower court’s grant of visitation, the Collins
court reviewed the law of other jurisdictions and discerned a
common thread running through the cases: Where the custodial
parent objects to visitation by a third party, the courts generally
deny visitation rights. This was especially true “where the
relationship between the parties is so strained as to affect the
well-being of the child.” Id. at 923. The court went on to state,
however, that while it found the case law instructive, it was not
determinative of the issue before it.

When the judicial system becomes involved in family
matters concerning relationships between parent and
child, simplistic analysis and the strict application of
absolute legal principles should be avoided. The mere
protest of a parent who asserts that visitation by another
person would somehow harm his or her child should not

be enough to deny visitation in all cases. . . . This is
especially true where the third party has cared for a child
as his or her own.

Id. In reaching its decision the Collins court emphasized that

the trial court had specifically noted that the ex-stepfather had

cared for and loved the children as a father for 2!/2 years. In

addition, the court recognized that
[t]o abruptly end this close relationship and deny him the
privilege of ever seeing the girls again would be unfair and
traumatic to both [the former stepfather] and the three
young girls. The children would in essence lose their
second parent in ten days—one by suicide and one by
court decree.

Id. The Collins court made clear its decision was not intended to
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open the door such as to allow the “granting of visitation rights
to a myriad of unrelated third persons, including grandparents,
who happen to feel affection for a child.” Id. at 923-24. Rather,
the court specifically limited its holding to similar factual
situations wherein the party pursuing visitation had acted in a
parental and custodial capacity. Compare Evans v. Evans, 302
Md. 334, 343, 488 A.2d 157, 162 (1985) (holding that “[w]hile
an in loco parentis status may affect the court’s determination
as to the best interests of the child,” such a relationship did not
have to exist under Maryland law before a stepparent could be
granted visitation rights).

With that background, we turn our attention to our own
statutes. Neb. Rev. Stat. § 42-311 (1943) formerly granted the
district courts jurisdiction to determine custody as to the
“minor children of the parties.” Today, the only statutory
authority conferred on district courts to deal with children in
dissolution actions is that contained in Neb. Rev. Stat. § 42-364
(Reissue 1988). Meyers v. Meyers, 222 Neb. 370, 383 N.W.2d
784 (1986). That statute, the constitutionality of which is not in
question, provides, inrelevant part:

When dissolution of a marriage or legal separation is
decreed, the court may include such orders in relation to
any minor children and their maintenance as shall be
justified, including placing the minor children in the

custody of . . . third parties . . . . Custody and visitation of
minor children shall be determined on the basis of their
best interests.

§ 42-364.

Farmer v. Farmer, 200 Neb. 308, 263 N.W.2d 664 (1978), an
action to modify a dissolution decree, is instructive on the
question before us. One of the issues was whether the district
court had jurisdiction to determine if the husband was the
natural father of a child born prior to the marriage. In
concluding that such jurisdiction existed, this court looked to
§ 42-364, as well as to the language of Neb. Rev. Stat. § 42-351
(Reissue 1988), which provides for the jurisdiction of the
district court in divorce cases:

(1) In proceedings under sections 42-347 to 42-379, the
court shall have jurisdiction to inquire into such matters,
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make such investigations, and render such judgments and
make such orders, both temporary and final, as are
appropriate concerning the status of the marriage, the
custody and support of minor children. ...
§ 42-351. We also cited Neb. Rev, Stat. § 42-377 (Reissue 1988),
which deals with the legitimacy of children, and held that “[t]he
above-quoted statutes give the District Court complete
jurisdiction over the custody, support, and welfare of all minor
children who are touched upon by the divorce proceedings and
all related issues.” 200 Neb. at 310, 263 N.W.2d at 666. See,
also, State ex rel. Storz v. Storz, 235 Neb. 368, 455 N.W.2d 182
(1990) (holding that full and complete general jurisdiction over
the entire marital relationship and in all related matters,
including child custody and support, is vested in district court in
which petition for dissolution is properly filed).

In the absence of anything indicating to the contrary,
statutory language is to be given its plain and ordinary
meaning. When the words of a statute are plain, direct, and
unambiguous, no interpretation is necessary or will be indulged
to ascertain their meaning. State v. Matthews, 237 Neb. 300,
465 N.W.2d 763 (1991); State v. Rios, 237 Neb. 232, 465
N.W.2d 611 (1991). Section 42-364 specifically confers upon the
district court jurisdiction to award custody to third parties
pursuant to a decree of dissolution. As observed in Carter v.
Brodrick, 644 P.2d 850 (Alaska 1982), it would be inconsistent
to rule that the court has jurisdiction to grant custody to the
stepparent but lacks jurisdiction to grant visitation.

We therefore conclude the district court had jurisdiction to
award the husband rights of visitation with his former
stepdaughter. The remaining question is whether it was
appropriate for the district court to so order under the
circumstances of this case.

We begin this aspect of our review by recalling that in a
dissolution of marriage action, determinations as to custody of
and visitation with minor children are matters initially
entrusted to the discretion of the trial judge, whose
determinations, on appeal, will be reviewed de novo on the
record and affirmed in the absence of abuse of the trial judge’s
discretion, keeping in mind, however, that the trial judge
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observed and heard the witnesses and accepted one version of
the facts rather than the other. Wyman v. Wyman, 235 Neb.
287,454 N.W.2d 692 (1990); LeDouxv. LeDoux, 234 Neb. 479,
452 N.W.2d 1 (1990); Rice v. Rice, 231 Neb. 428, 436 N.W.2d
518 (1989).

It is also appropriate to recall that the best interests of the
child are the primary and paramount considerations in
determining visitation rights. Manewal v. Manewal, 220 Neb.
867,374 N.W.2d 39 (1985); § 42-364. This rule, long established
in case law and now codified, imposes upon the court the
responsibility to make its own determination concerning
matters of visitation, which responsibility cannot be forestalled
by any agreements or stipulations of the parties. Schulze v.
Schulze, 238 Neb. 81, 469 N.W.2d 139 (1991); Lautenschlager
v. Lautenschlager, 201 Neb. 741, 272 N.W.2d 40 (1978). Thus,
the trial court always has the power, based on the best interests
of the child, to either approve or disapprove stipulations or
agreements for visitation. Lautenschlager v. Lautenschlager,
supra.

Section 42-364(1) provides, in relevant part, that the factors
involved in considering the best interests of the children
include, but are not limited to, “(a) [t]he relationship of the
children to each parent prior to the commencement of the
action or any subsequent hearing [and] (c) [t]he general health,
welfare, and social behavior of the children.”

In Gerber v. Gerber, 225 Neb. 611, 619, 407 N.W.2d 497, 503
(1987), we stated that a court is to determine

the nature and extent of visitation rights on a case-by-case
basis and may consider many factors and circumstances in
each individual case, such as age and health of the child;
character of the noncustodial parent; the place where
visitation rights will be exercised; frequency and duration
of visits; the emotional relationship between the visiting
parent and the child; the likely effect of visitation on the
child; availability of the child for visitation; likelihood of
disrupting an established lifestyle otherwise beneficial to
the child; and, when appropriate, the wishes of the child.

In situations similar to those presented by the case before us,
some courts have held that the determination of what is in the
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best interests of the child involves looking to whether the
former stepparent stood in loco parentis with the child. See,
e.g., Simpson v. Simpson, 586 S.W.2d 33 (Ky. 1979); Spells v.
Spells, 250 Pa. Super. 168, 378 A.2d 879 (1977). See, also,
Shoemaker v. Shoemaker, 563 So. 2d 1032 (Ala. Civ. App.
1990); Temple v. Meyer, 208 Conn. 404, 544 A.2d 629 (1988).
Although the in loco parentis status is not specifically
enumerated as a requirement in § 42-364, it is certainly a
relevant inquiry in considering the relationship of the children
to each parent. Requiring the existence of such a status as a
condition to permitting visitation between a former stepparent
and a child will help ensure that the door to visitation rights is
not open to one merely because he or she has the legal title of
stepparent. Thus, we hold that an ex-stepparent pursuing
visitation with a former stepchild must establish that during the
marriage, he or she acted as a parent to the child.

In Austin v. Austin, 147 Neb. 109, 112-13, 22 N.W.2d 560,
563 (1946), we adopted the following:

“A person standing in loco parentis to a child is one
who has put himself in the situation of a lawful parent by
assuming the obligations incident to the parental relation,
without going through the formalities necessary to a legal
adoption, and the rights, duties, and liabilities of such
person are the same as those of the lawful parent. The
assumption of the relation is a question of intention,
which may be shown by the acts and declarations of the
person alleged to stand in that relation.” 46 C. J., Parent
and Child, § 174, p. 1334.

The record shows that the husband had established an in loco
parentis status with the former stepdaughter. He lived with her
for almost 8 years. They referred to each other as father and
daughter; there was a close and loving relationship between
them; he was involved in her day-to-day care, including any
necessary discipline; and he took an active interest in her
education and other school activities.

The only reason the wife gives for objecting to the husband’s
visitation is that the stepdaughter is “not his child. It’s just been
me and [the daughter], we have our own life, he has his own
life.” The fallacy in this position, however, is that once the wife
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married the husband, it was no longer just she and the girl; it
has been she, the girl, the husband, and the two boys they
produced.

The record convinces us, as it did the district court, that the
wife is more interested in punishing the husband by denying
him access to her daughter than she is in doing what serves the
girl’s best interests. The girl is not a piece of property; she is a
living, breathing, and, as is any child, fragile person who is
seemingly already distraught by the destruction of what she has
known as her family. There is no need to further damage her by
removing the emotional support of one who has cared for her
during the marriage.

Accordingly, the judgment of the district court is affirmed.

AFFIRMED.

BOSLAUGH, J., participating on briefs.

FAHRNBRUCH, J., concurring in part, and in part dissenting.

Preliminarily, I agree with the majority’s analysis that
visitation with a stepchild may be granted to a stepparent who
established the status of in loco parentis with the child while
married to the child’s natural parent.

Additional consideration of the in loco parentis doctrine
requires that this cause be remanded to the trial court for
further proceedings.

The term “in loco parentis” means in place of a parent, and a
“person in loco parentis” is one who has assumed the status and
obligations of a parent without formal adoption. Gribble v.
Gribble, 583 P.2d 64 (Utah 1978). The common law concerning
termination of loco parentis status is that only the surrogate
parent or the child is able to terminate the status at will, and
rights, duties, and obligations continue as long as they choose
to continue the relationship. Id. Since the child in this case is of
a tender age, she can only exercise her right to terminate a loco
parentis status through a guardian ad litem. No separate
guardian ad litem was appointed for her. Because the child’s
mother bartered the child’s visitation with the child’s stepfather
to obtain the custody of the parties’ elder son, her interests and
her daughter’s interests were in conflict. Likewise, since the
stepfather was using both his son and his stepdaughter as
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bargaining chips, the stepdaughter’s and stepfather’s interests
were not the same.

As noted by the majority, the wife in this case allowed the
stepfather visitation privileges with her natural daughter in
return for her husband’s giving her custody of the elder son of
the parties. Under that type of bartering system, who
represented the best interests of the daughter? The trial court
did appoint a lawyer as an attorney and guardian ad litem “for
the minor children of these parties.” It is unclear from the
record whether the lawyer was appointed as an attorney and
guardian ad litem for only the parties’ two sons or for the
appellee’s stepdaughter as well. Regardless of any guardian ad
litem appointment, the parties should not have been permitted
to barter either the rights of the elder son of the parties or those
of his half sister.

The result of the bartering was reduced to a stipulation which
was signed not only by the parties, but also by the guardian ad
litem appointed by the court. Each party testimonially
admitted their son’s custody was granted to the mother
conditioned upon the appellee’s obtaining visitation rights with
his stepdaughter. The trial judge was of the opinion that he
could not legally order visitation of the stepdaughter with the
appellee. He stated, “I can do something else that effectively
provides the same thing, which I’m going to do, and I’m going
to adopt the stipulation that they entered into and order that
both parties comply with it.” The trial judge then pointed
out that if Mrs. Hickenbottom chose not to grant Mr.
Hickenbottom visitation with her daughter, Mrs. Hicken-
bottom could be held in contempt of court.

The bartering of custody and visitation rights shown in this
record involves the lives and emotions of young children and is
nothing short of outrageous. It should be discouraged by this
court in the strongest of terms. As we have declared previously,
“[c]hildren have the right to be treated as interested and
affected persons and not as pawns or chattel of either or both
parents.” Hibbard v. Hibbard, 230 Neb. 364, 366, 431 N.W.2d
637, 639 (1988). The mother’s natural daughter and that child’s
half brother were merely pawns and chattel in this case.

Based upon the record, it is apparent that neither the lawyer
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appointed as attorney and guardian ad litem for the parties’
children nor the trial court considered the lawyer to be
representing Mrs. Hickenbottom’s natural daughter. First, no
issue was raised by the guardian ad litem as to the liability of Mr.
Hickenbottom for support for his minor stepdaughter. Had he
done so, the guardian ad litem might well have had a conflict of
interest concerning the parties’ two sons and the appellee’s
stepdaughter. Secondly, the court stated, “I am not making any
determination that there was any legal right on the [appellee] to
have visitation [with his stepdaughter] other than he and his
wife entered into an agreement and that agreement showed that
that visitation would be in the best interests of the
stepdaughter.” There is no requirement in the dissolution decree
for the appellee to provide child support or other support, such
as medical insurance benefits, to his wife’s natural daughter.

In the record, there i1s no indication that the about to be
ex-stepfather is willing to continue completely his in loco
parentis status. The appellee wants visitation privileges with his
stepdaughter, but apparently wants to terminate any of the
obligations attendant with an in loco parentis status. By
dissolution of her mother and stepfather’s marriage, appellee’s
stepdaughter is deprived of her stepfather’s obligation to
support her. See Neb. Rev. Stat. §§ 28-705 and 28-706 (Reissue
1989). The appellee has made no provision for his
stepdaughter’s support, nor did the trial court make any
support provision from her stepfather for her. This may be an
indication that the stepfather intended to terminate his loco
parentis status. Obviously, by their bartering the visitation of
one child against the custody of another, the principals in this
dissolution proceeding acted in their own interests and gave
scant consideration to the best interests of the mother’s
daughter born of a previous marriage. These facts alone
required the trial court to appoint a separate guardian ad litem
for the girl.

In Gribble v. Gribble, 583 P.2d 64 (Utah 1978), the stepfather
offered to set up a trust fund for his stepson. But as in Gribble,
the stepfather here made no offer to pay child support, and
certainly he has no legal duty to do so after a marriage
dissolution decree is entered unless he maintains his “loco
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parentis” status. In Gribble the court declared:

It may be that if a stepfather standing in the status of loco
parentis is given the opportunity to seek visitation rights as
a right afforded a natural parent, that he should not be
permitted to escape the duties and obligations of the loco
parentis status as long as that relationship remains intact.
A hearing could determine not only the right to visitation,
but could determine whether that right should be
conditioned on a requirement that the stepfather accept an
obligation to assist in the support of the child. This is not
only consistent with the concept of loco parentis but may
well be necessary to the child’s welfare. Loco parentis does
not envision that a stepparent be permitted to enjoy the
rights of a natural parent without also accepting the
responsibilities that are incurred.

(Emphasis supplied.) 583 P.2d at 68.

As stated in Klipstein v. Zalewski, 230 N.J. Super. 567, 553

A.2d 1384 (1988), the obligation to support and the right to
visitation are correlative and the two legal tenets should be
applied in pari materia. Holding a stepparent liable for child
support may serve to discourage suits for visitation by one who,
rather than wishing to preserve a relationship with a former
stepchild, wishes only to annoy or harass a former spouse.

Visitation privileges of stepparents should not be granted

lightly. As the Klipstein court declared:

There must be some limits on stepparent visitation rights
because in our society it is not difficult to conceive of a
child having three, four or even more stepfathers and
there are not enough days in a week for the child to have
visitation with all of them. Frequently, there will be no
satisfactory solution which will please everyone. Justice to
both the stepfather and the child, which is the desired
objective, can rarely be attained [in certain cases] because
the interests of one can be satisfied in many cases only at
the expense of the other. And if these competing interests
cannot be reconciled, it is the rights of the stepfather
which must fall.

230N.J. Super. at 571, 553 A.2d at 1386.

Equally troubling in this case is the absence of the child’s
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biological father as a party to the dissolution action. The record
reflects that his location was readily available. Although he
may be completely indifferent to the child, nonetheless the
biological father has a legal interest which he is entitled to
protect should he wish to do so. We have held:

“ ¢ “Indispensable parties to a suit are those who not
only have an interest in the subject matter of the
controversy, but also have an interest of such a nature that
a final decree cannot be made without affecting their
interests, or leaving the controversy in such a condition
that its final determination may be wholly inconsistent
with equity and good conscience. ...’ ’ ”

Kochv. Koch, 226 Neb. 305, 312,411 N.W.2d 319, 323 (1987).

It is obvious that granting rights of visitation to a former
stepparent may in some cases interfere with some rights of a
biological parent who is not otherwise affected by the
dissolution proceeding. For example, under some
circumstances any rights of visitation granted the former
stepparent might disrupt a natural parent’s established schedule
of visitation. Thus, a stepparent seeking visitation rights with
one about to become a former stepchild should be required to
join as a party to the dissolution action the otherwise not
affected biological parent of the child.

In this case it is conceivable that the biological father may
have forfeited any rights he had as the natural parent of
appellee’s stepdaughter. However, that is not a determination
that can be made without giving appropriate notice to the
biological father and an opportunity for him to be heard.

This case should be remanded to the trial court, where, after
notice to the biological father of the minor child involved and
the appointment of a separate guardian ad litem for the child, a
determination should be made as to whether the appellee wishes
to continue his status of loco parentis to his ex-stepdaughter not
only by exercising the privilege of visitation, but also by
assuming the obligations of that status. Should Mr.
Hickenbottom desire to maintain his loco parentis status and
should the trial court find that it is in the best interests of the
child that the status of appellee as loco parentis be maintained,
then the trial court should require the appellee to appropriately
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support the child.
WHITE, J., joins in this concurrence and dissent.

STATE OF NEBRASKA, APPELLEE, V. BENNY R. FOSTER, APPELLANT.
476 N.W.2d 923

Filed November22,1991. No.90-1139.

1. Sentences: Judges: Time. That a sentence validly imposed takes effect from the
time it is pronounced and a subsequent sentence fixing a different term is a
nullity does not mean that a judge may never correct an inadvertent
mispronouncement of a sentence.

2. Sentences: Judges: Records. The circumstances under which a judge may correct
an inadvertent mispronouncement of a sentence are limited to those instances in
which it is clear that the defendant has not yet left the courtroom, it is obvious
that the judge, in correcting his or her language, did not change in any manner
the sentence originally intended, and no written notation of the inadvertently
mispronounced sentence was made in the records of the court.

Appeal from the District Court for Red Willow County:
Jack H. HENDRIX, Judge. Affirmed.

Robert P. Lindemeier, of Ruff, Florom & Nisley, for
appellant.

Don Stenberg, Attorney General,-and Donald A. Kohtz for
appellee.

HAasTINGS, C.J., BOoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

CAPORALE, J.

Defendant-appellant, Benny R. Foster, urges that the district
court, through the Honorable Jack H. Hendrix, erred in
changing its original sentence. We affirm.

Pursuant to pleas entered in accordance with an agreement
with the plaintiff-appellee State, Foster was adjudged guilty in
each of two cases. In district court case No. 13,819, he was
adjudged guilty of third degree assault on an officer, in
violation of Neb. Rev. Stat. § 28-931 (Reissue 1989), a Class IV
felony punishable by imprisonment for up to 5 years, Neb. Rev.
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Stat. § 28-105 (Reissue 1989). In district court case No. 13,840,
he was adjudged guilty of attempted criminal mischief, in
violation of Neb. Rev. Stat. §§ 28-201 and 28-519 (Reissue
1989), a Class I misdemeanor punishable by imprisonment for a
period of not more than 1 year, Neb. Rev. Stat. § 28-106
(Reissue 1989).

In conformance with the parties’ agreement, Judge Hendrix
imposed the sentence in each of the cases at a single sentencing
hearing. Only the sentence on the assault conviction, No.
13,819, is involved in this appeal; the attempted criminal
mischief sentence, No. 13,840, was the subject of a separate
appeal and was summarily affirmed. State v. Foster, 237 Neb.
xxxv (case No. 90-1138, Mar. 22, 1991).

In imposing the sentences, Judge Hendrix observed that
given Foster’s past record, “close to the maximum sentence is
what must be imposed . . . .” Judge Hendrix went on to say:

[Foster] is sentenced in Case 13,819 to one year with the
Department of Corrections . . ..

In Case 13,840, criminal mischief, it is the judgment of
the court that [Foster] be and he hereby is sentenced to the
Department of Corrections for a period of not less than
eighteen months nor more than five years. Said sentence . .
. is consecutive to and not concurrent with the sentence in
Case 13,819, for assault of an officer.

Judge Hendrix then asked the prosecutor whether he, the
judge, had overlooked anything. The prosecutor responded
that he believed the sentences had been turned around, pointing
out that the assault was a felony and the attempted criminal
mischief was a misdemeanor. Judge Hendrix commented that
he had been looking at the probation officer’s report, which
had switched the crime classifications around. He then
announced that in the assault case, No. 13,819, the sentence
was to be 18 months to 5 years and that in the attempted
criminal mischief case, No. 13,840, the sentence was to be 1
year.

The record contains a single journal entry which recites only
that the assault sentence is as last mentioned above; the record
does not include the trial docket.

The proposition that a “sentence validly imposed takes effect
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from the day it is pronounced and a subsequent sentence fixing
a different term is a nullity” appears to have first found
expression in this court’s syllabus in State v. Brewer, 190 Neb.
667, 668, 212 N.W.2d 90, 91 (1973). This precise statement is
not, however, contained in the Brewer opinion.
Therein, the trial court had, during its morning session,
imposed a sentence of imprisonment for a period of 20 months
to 5 years for possession of a firearm. Later that day, another
hearing was held, at which time the State informed the trial
court that it intended to prove Brewer was a habitual criminal.
The trial court then professed to set aside its earlier sentence
and, at a hearing held a week later, found that Brewer was a
habitual criminal and thereupon purported to sentence him to
imprisonment for a period of 10 to 15 years. On appeal, this
court concluded it was obvious that the trial court had meant to
impose the sentence it pronounced the first time it considered
the matter, and held the second sentence to be a nullity. It noted
that the situation did not present a “case where there was some
ambiguity in the sentence or inadvertent misstatement in
pronouncing it.” Id. at 676, 212 N.W.2d at 95. The Brewer
opinion also stated it to be
the majority rule long followed in this state that when a
valid sentence has been put into execution the trial court
cannot modify, amend, or revise it in any way, either
during or after the term or session of court at which the
sentence was imposed. Any attempt to do so is of no effect
and the original sentence remains in force.

Id. at 676-77,212 N.W.2d at 95.

In State v. Snider, 197 Neb. 317, 248 N.W.2d 342 (1977), the
trial court imposed a sentence of probation for the killing of a
steer. When probation was revoked after violation of the
probation order, the trial court imposed a prison sentence of 1
to 2 years, with credit given for jail time spent awaiting hearing.
While leaving the courtroom after that sentence was imposed,
Snider slammed the door behind him. The trial court
immediately ordered Snider back into the courtroom and
resentenced him to a term of 1 to 2 years without the previously
announced credit for jail time. On appeal, Snider argued that
the trial court had erred in modifying the sentence first
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imposed. This court agreed, stating:
It is to be noted that the change in this instance was not the
clarification of an ambiguity or correction of a prior
misstatement in announcing sentence. The rule is that a
sentence validly imposed takes effect from the time it is
pronounced and that a subsequent sentence fixing a
different term is a nullity.

Id. at 319,248 N.W.2d at 343, citing State v. Brewer, supra.

In State v. Cousins, 208 Neb. 245, 302 N.W.2d 731 (1981),
Cousins had been found guilty of escaping while under arrest
for a felony. In passing sentence, the trial court stated that
“ “[t]his sentence then shall be . . . for a period of one year to
eighteen months to be served consecutive to the one I sentenced
him on this morning . . . and concurrently to’ ” another
sentence. (Emphasis in original.) Id. at 246, 302 N.W.2d at 732.
Approximately 6 minutes later, the trial court ordered the
_parties to return to the courtroom, whereupon it stated:

“‘Let the record show I called the parties back and
announced I am not changing any sentence but I am
correcting a statement from the Bench. I did not mean this
would be concurrent to the sentence imposed by [another
judge]. . . . I mean this would be consecutive. I did not
want to give this defendant the same amount because of a
different history, but it is a second offense. I should have
said consecutive to the one imposed by [the other
judge].’ ”
Id. The State argued that as the use of the word “concurrent”
was inadvertent, the trial court should be permitted, under the
authority of Brewer and Snider, to amend its sentence.
However, this court held that the trial court’s attempt to correct
its original pronouncement was ineffective. We again noted that
avalid sentence takes effect from the time it is pronounced, and
declared that
to begin questioning whether a valid sentence has been
pronounced inadvertently would involve this court in a
morass. We would be called upon to read the mind of the
sentencing judge in any circumstance in which a valid
sentence had been pronounced and later amended due to
the judge’s proclaimed inadvertence. We think that would
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not be the better rule, nor would it be in keeping with the
spirit of our previous cases. Therefore, to the extent that
State v. Snider, supra, might indicate that the mere
inadvertence in pronouncing a valid sentence would
justify the court in pronouncing another sentence, it is
overruled.

Cousins at 247,302 N.W.2d at 733.

We also considered the matter in State v. Carlson, 227 Neb.
503, 418 N.W.2d 561 (1988), a case not cited by either party. The
trial court in that case said at 505, 418 N.W.2d at 562: “ ‘Asto
the burglary charge, Count II . . . I am going to sentence you to
a term of four years maximum—four years minimum, twelve
years maximum. Both of these counts are to be served
concurrently. Or consecutively. Excuse me, consecutively.’ ”
Relying on Cousins, Carlson contended that having once
pronounced a sentence, the trial court erred in attempting to
both impose a different maximum sentence and change a
concurrent sentence into a consecutive one. In reviewing the
situation, this court considered significant that the trial court
had corrected its “inadvertent statement almost immediately”
after it had spoken, concluding that it was clear “under the facts
of this case, that the [trial court] did not intend to change a
sentence or had not finished pronouncing a sentence.” Carlson
at 505, 418 N.W.2d at 562. This court observed that the
situation differed from that in Cousins, wherein the defendant
had left the courtroom after his sentence had been pronounced
and was then returned approximately 6 minutes later at the
request of the trial court, which declared it had misspoken the
original sentence. The Carlson court also noted that the
defendant in State v. Snider, 197 Neb. 317, 248 N.W.2d 342
(1977), had left the courtroom after the sentence had been
pronounced and was returned at the request of the trial court,
which then changed the sentence as a result of Snider’s actions
in leaving the courtroom. The Carison court explained further
that it had been unable to find any Nebraska cases “even
remotely similar” to the facts of the case then under
consideration, id. at 505, 418 N.W.2d at 562, saying:

In the case at issue here, the time which elapsed between
the judge’s words in sentencing was practically
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nonexistent. The “change” in the sentence is an obvious
correction of a misstatement on the part of the judge. It is
all part of one sentence, and not a case of imposition of a
subsequent sentence. The fact that the judge in this case
corrected himself immediately should be indicative of the
fact that it was part of the sentence and not the imposition
of a subsequent sentence. It is true that Cousins does
enunciate the rule that a sentence validly imposed takes
effect from the time it is pronounced. The question then
presents itself as to what constitutes the pronouncement of
a sentence, and when does a sentence take effect. .
Id. at 506, 418 N.W.2d at 563. Although State v. Cousins, 208
Neb. 245, 302 N.W.2d 731 (1981), overruled State v. Snider,
supra, to the extent it “might indicate that the mere
inadvertence in pronouncing a valid sentence would justify the
court in pronouncing another sentence,” Cousins at 247, 302
N.W.2d at 733, the Carlson opinion distinguished Cousins,
Snider, and State v. Brewer, 190 Neb. 667, 212 N.W.2d 90
(1973), by stating that “where a period of minutes or days
elapsed between the pronouncement of sentences, some
ambiguity might exist,” Carlson at 506, 418 N.W.2d at 563, in
that an appellate court might find different sentences in
separate parts of the bill of exceptions.

The Carlson opinion recognized that it would be difficult to
set a “hard-and-fast rule” on the question of how much time a
court should be given within which to correct itself, saying that
each case must depend on its particular facts. It concluded,
however, that “under the facts of this particular case it should
be clear to any reasonable person that the judge, in correcting
his language, did not intend to enhance or increase the sentence
in any manner.” Id. at 506, 418 N.W.2d at 563.

The concern in Cousins, that “to begin questioning whether
a valid sentence has been pronounced inadvertently would
involve this court in a morass,” was real under those facts. The
trial court had adjourned, Cousins had left the courtroom, and
time had elapsed before the trial court proclaimed it had
inadvertently spoken an otherwise valid sentence. In such an
instance, any reason advanced in support of a claim that the
otherwise valid sentence was not the sentence intended would
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be open to question. Under the facts in Carison, however, this
concern could not arise, for the correction was made while
Carlson was still in the courtroom, while court was still in
original session, and before anyone had an opportunity to
make any ex parte statement to the trial court.

Regardless of the time factor, it is obvious that after the error
was called to his attention in this case, Judge Hendrix
immediately corrected what the erroneous presentence report
had led him into saying by pronouncing the sentences he had
always intended to impose. This is in part evidenced by his
statement at the beginning of the sentencing that close to the
maximum sentence must be imposed. Although it is true Judge
Hendrix did not notice his mispronouncement until the
prosecutor called it to his attention, the prosecutor’s comments
did nothing more than point out the inapplicability of the
pronounced sentences to one of the crimes involved, a matter
which should have been apparent to all—the sentence
mistakenly imposed for the attempted criminal mischief
conviction exceeded the maximum allowed by statute, and was
thus erroneous. Under these facts, the Cousins concern of
having to read a trial court’s mind does not exist. The facts
make it clear that Judge Hendrix misspoke and did not intend in
this case the sentence he first pronounced.

It must also be remembered that to create finality in a
criminal case, it is necessary that there be a judgment of
conviction, followed by a sentence. See State v. Kramer, 231
Neb. 437, 436 N.W.2d 524 (1989), citing In re Interest of
Wolkow, 206 Neb. 512, 293 N.W.2d 851 (1980). Thus, for the
purpose of appeal in a criminal case, it is the sentence which is
the judgment. State v. Spotted Elk, 227 Neb. 869, 420 N.W.2d
707 (1988). A judgment is rendered when it is both pronounced
and some written notation of it is made and filed in the records
of the court. See, State v. Temple, 230 Neb. 624, 432 N.W.2d
818 (1988); Hoffman v. Reinke Mfg. Co., 227 Neb. 66, 416
N.W.2d 216 (1987); Federal Land Bank v. McElhose, 222 Neb.
448, 384 N.W.2d 295 (1986); Neb. Rev. Stat. § 25-1301 (Reissue
1989). Foster has failed to establish that the sentence first
pronounced by Judge Hendrix in this case was ever “rendered,”
for there is no showing that any written notation of it was made
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in the records of the court,

That a sentence validly imposed takes effect from the time it
is pronounced and a subsequent sentence fixing a different term
is a nullity does not mean that a judge may never correct an
inadvertent mispronouncement of a sentence. The
circumstances under which a judge may correct an inadvertent
mispronouncement of a sentence are limited to those instances
in which it is clear that the defendant has not yet left the
courtroom, it is obvious that the judge, in correcting his or her
language, did not change in any manner the sentence originally
intended, and no written notation of the inadvertently
mispronounced sentence was made in the records of the court.

AFFIRMED.

GERRY HILDEBRAND, APPELLANT, V. LARRY HILDEBRAND,
APPELLEE.
477N.W.2d |

Filed November 22,1991. No.91-163.

1. Divorce: Marriage: Child Custody: Child Support. If the parties to a divorce
decree remarry each other, they no longer have separate rights of custody and
separate obligations for future support; rather, the same joint rights to custody
and joint obligations for future support which antedated the divorce are
resumed.

2. Child Custody. Under the provisions of Neb. Rev. Stat. § 42-364(3) (Reissue
1988), two requirements must be satisfied before a court may grant joint custody
of achild: (1) The parents must agree to the arrangement, and (2) a hearing must
be held to determine that such serves the best interests of the child.

. Joint custody of a child is not favored and must be reserved for only the
rarest of cases.

4. Divorce: Alimony: Property Division. Although alimony and distribution of
property have different purposes in marriage dissolution proceedings, they are
still closely related in the matter of determining the amount to be allowed, and
circumstances may require that they be considered together.

5. Divorce: Property Division. The ultimate test in determining the
appropriateness of the division of property is reasonableness as determined by
the facts in each case.

6. Divorce: Alimony: Pensions. Awarding alimony in a specified amount to one
spouse for her or his lifetime is an appropriate method of dealing with the other
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spouse’s pension funds.

7. Divorce: Property Division: Pensions. A trial court may exercise discretion in
valuing pension rights and in dividing such rights between the parties.

8. Divorce: Alimony. One of the elements to be considered in the allowance of
alimony is the earning capacity of the other spouse.

9. Divorce: Property Division. In dividing marital property, the trial court should
take into consideration the indebtedness of the parties in order to divide the net
marital estate.

Appeal from the District Court for Cass County: RANDALL
L. REHMEIER, Judge. Affirmed as modified.

Van A. Schroeder, of Bertolini, Schroeder & Blount, for
appellant.

Richard W. Harter, of Harter Law Office, P.C., for appellee.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

CAPORALE,J.
I. INTRODUCTION

The petitioner-appellant former wife, Gerry Hildebrand,
instituted this action in an effort to obtain a legal separation
from the respondent-appellee former husband, Larry
Hildebrand. He in turn successfully cross-petitioned for
dissolution of the marriage. In this court the wife asserts, in
summary, that in granting the husband’s prayer, the district
court erred in its (1) child custody and related support
determinations and (2) property divisions and alimony award.
We affirm as modified.

II. FACTS

The parties married each other twice, the first time on July
31, 1966. That marriage lasted 13 years 10 months, having been
dissolved by an Alaska decree in June 1980. The parties then
remarried on October 4, 1984. That marriage lasted 6 years 3
months, being terminated by the decree in question on January
10, 1991. While the second marriage produced no children, the
first union brought forth two daughters: Patricia Anna, born
on January 17, 1970, and Grace Elaine, born on May 23, 1972.
An automobile accident rendered the older daughter a
quadriplegic in September 1987, and the wife serves as her
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guardian. This daughter lives in a house which the parties
acquired through a special government assistance program, but
which they did not themselves occupy and which is not involved
in the issues presented. Neither is this daughter’s care at issue,
"except for the payment of the bills discussed in part III(2)(c)
below.

Notwithstanding that each of the parties sought sole custody
of the younger daughter, who was then a little less than a half
year away from adulthood, the district court granted them joint
custody. The district court specifically noted that with respect to
the younger daughter’s support, the “[o]rder of the Alaska
court . . . remains in effect.” While the record does not contain a
copy of the Alaska decree, the district court, in the course of
entering a temporary order on December 21, 1989, wrote that
the husband remained obligated to pay “the sum of $200.00 per
month” in support for the younger daughter under the terms of
that decree. This statement apparently refers to the sum the
husband, in satisfaction of the Alaska decree, had caused to be
automatically deducted from his paycheck and deposited in an
account owned by the wife.

The husband served in the U.S. Air Force throughout the 20
years the parties were married, and the wife accompanied him
as required. The evidence suggests that the couple has lived in
Germany, Alaska, Montana, and Nebraska. When the parties’
older daughter was injured in 1987, the wife quit her
employment and stayed home with the girl until February 1989.
During this time, the wife withdrew the entire amount of her
civil service retirement, approximately $5,000, to pay family
expenses. The husband is a weather forecaster, but for the 4
years prior to retirement has worked in manpower
management. He has an associate degree and has enrolled in a
university course in order to earn a bachelor’s degree in
geography.

The husband was scheduled to retire from the U.S. Air Force
on February 1, 1991, after 27 years of service, at which time he
would receive a gross retirement pay of $1,711 per month. The
wife specifically sought an interest in his retirement pension.
However, the district court refused to grant the wife a property
interest in the pension but, rather, awarded her alimony of $500
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per month for 6 months, then $200 per month for her lifetime,
regardless of whether she marries. In so ruling, the district court
concluded that the husband’s pension plan through the first
years of military service was not a proper marital asset for
distribution. Instead, the district court estimated that for the
current 6 years of marriage, the wife’s share of the pension had a
value of slightly less than $200 a month.

The subject decree also awarded the parties’ residence to the
wife, subject to a mortgage requiring a $635.39 payment per
month and a home improvement mortgage loan requiring a
payment of approximately $100 per month, and holds the
husband “harmless from liability for those debts.”

The wife also received an interest worth approximately
$3,700 in a retirement account and various other items of
personal property, including life insurance policies and two
automobiles, in one of which the younger daughter had an
ownership interest. The wife was ordered to pay approximately
$1,600 in debts she incurred and, in addition, was obligated to
pay $162 per month on a loan covering an automobile she was
awarded.

The husband was awarded an interest having a value of
approximately $4,300 in the aforementioned retirement
account, a checking account with a balance of $1,894, and
various other items of personal property, including a pickup
truck, a boat motor, and a trailer. He was ordered to pay
approximately $13,800in debts.

At the time of trial, the husband had a net monthly income of
$2,636.57 from the Air Force and approximately $400 a month
as an automobile salesman. The wife, a civil service secretary at
Offutt Air Force Base, was earning $476.21 every 2 weeks.

III. ANALYSIS
With the foregoing factual background in mind, we turn our
attention to an analysis of the issues presented by the wife’s two
summarized assignments of error.

1. CHILD CUSTODY AND SUPPORT
The first summarized assignment of error urges that the
district court erred in granting joint custody of the younger
daughter, arguing that sole custody should have been granted to



HILDEBRANDv. HILDEBRAND 609
Cite as 239 Neb. 605

the wife, with appropriate child support.

We begin our review of this summarized assignment by
noting that the district court erroneously concluded that the
Alaska decree was effective and binding in regard to child
support. We agree with the statement in Schaff v. Schaff, 446
N.W.2d 28, 31 (N.D. 1989), that “if the parties to a divorce
decree remarry each other, they no longer have separate rights
of custody and separate obligations for future support; rather,
the same joint rights to custody and joint obligations for future
support which antedated the divorce are resumed.” See, also,
Davis v. Davis, 68 Cal. 2d 290, 437 P.2d 502, 66 Cal. Rptr. 14
(1968); In re Marriage of Root, 774 S.W.2d 521 (Mo. App.
1989); Oliphant v. Oliphant, 177 Ark. 613, 7 S.W.2d 783 (1928);
Cain v. Garner, 169 Ky. 633, 185 S.W. 122 (1916); Lockard v.
Lockard, 49 Ohio Op. 163, 102 N.E.2d 747 (1951); Jenkins v.
Followell, 262 P.2d 880 (Okla. 1953); Slapev. Slape, 553 S.W.2d
171 (Tex. Civ. App. 1977); Warren v. Warren, 213 Ga. 81, 97
S.E.2d 349 (1957). In In re Marriage of Root, supra, the court
wrote at 774 S.W.2d at 523:

It would be absurd to hold that once parents remarry each
other and the family is again intact and residing in the
same household, the former noncustodial parent must
pay future installments of child support to the other
parent per the past divorce decree. That is to say, the
remarriage should terminate the former noncustodial
parent’s duty to pay any child support that would have
become due after the remarriage.
(Emphasis in original.)

Indeed, Scheibel v. Scheibel, 204 Neb. 653, 284 N.W.2d 572
(1979), implies that child support obligations terminate upon
remarriage of the parties. The parties therein were divorced and
the decree required the father to pay $25 per month in child
support. Six years later, the parties remarried and again
divorced, at which time the mother brought suit against the
father to collect arrearages for child support claimed to have
occurred between the first divorce and the second marriage.
This court affirmed the mother’s right to collect the delinquent
amount, thereby leading to the inference that once parties
remarry, the former child support order is moot, while any


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































