Nebraska Supreme C

ourt Online Library

www.nebraska.gov/apps-courts-epub/

10/08/2026 02:18 AM

460

CDT

238 NEBRASKA REPORTS

ELvIND. KROHNAND PHYLLIS J. KROHN, APPELLANTS AND

CROSS-APPELLEES, V. RANDY R. GARDNER, APPELLEE, AND FARM

BUREAU INSURANCE COMPANY OF NEBRASKA,
GARNISHEE-APPELLEE AND CROSS-APPELLANT,
471 N.W.2d 391

Filed June 28, 1991. No. 89-119.

Summary Judgment. Summary judgment is properly granted only when the
pleadings, depositions, admissions, stipulations, and affidavits in the record
disclose that there is no genuine issue concerning any material fact or as to the
ultimate inferences deducible from such facts and that the moving party is
entitled to judgment as a matter of law.

Declaratory Judgments: Parties. In a request for declaratory relief, all persons
shall be made parties who have or claim any interest which would be affected by
the declaration, and no declaration shall prejudice the rights of persons not
parties to the proceeding.

Actions: Parties: Judgments. Indispensable parties to a suit are those who have
such an interest in the controversy that the court cannot render a final decree
without affecting their interests.

Insurance: Parties: Liability. Judgment creditors or persons injured by the
insured are interested parties and must be included in any proceeding held to
determine or construe the validity of an insurer’s liability under a policy.
Actions: Res Judicata: Estoppel: Parties. An individual is not estopped or
barred by res judicata if he was not a party to the prior adjudication and does not
stand in privity to one who was a party.

: : : Privity implies a relationship by succession or
representation between the parties involved in the two actions in respect to the
right adjudicated in the first action. No privity exists where litigants in different
cases are interested in the same question or desire to prove or disprove the same
fact or set of facts.

Insurance: Motor Vehicles: Liability: Judgments: Res Judicata: Parties. A
judgment favorable to the insurer in an action to determine coverage between an
automobile liability insurer and the insured does not, as a matter of res judicata,
preclude the injured person from litigating the question of coverage in a
subsequent action or proceeding instituted by him against the insurer, since the
injured person is not in privity with any of the parties in the former proceeding.
Motor Vehicles: Highways: Public Health and Welfare: Statutes. The purpose of
the Motor Vehicle Safety Responsibility Act is to protect the public on the
highways against the operation of motor vehicles by financially irresponsible
persons. The state may make and enforce regulations reasonably calculated to
promote care on the highways.

Appeal from the District Court for Douglas County: JERRY

M. GITNICK, Judge. Reversed and remanded for a new trial.

Dennis C. Magnuson, of Gast & Peters, for appellants.
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HasTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

Elvin D. and Phyllis J. Krohn appeal from an order of the
district court for Douglas County which sustained a motion for
summary judgment by Farm Bureau Insurance Company of
Nebraska. The Krohns’ garnishment proceedings in aid of
execution against Farm Bureau were dismissed on the ground
that the issue was res judicata.

The garnishment proceedings arose following an automobile
accident on October 13, 1983, between the Krohns and Randy
R. Gardner, who was driving a 1971 Mercury which belonged to
his father. In the Madison County District Court, the Krohns
obtained judgments against Gardner for $25,000 each.

Farm Bureau had issued an automobile liability insurance
policy to Gardner’s father, which policy was due to expire on
October 24, 1983. On October 12, he applied to Farm Bureau to
add the 1971 Mercury to the policy. Farm Bureau’s
underwriting manual provided that if an additional automobile
was to be added to a policy within 30 days of its expiration,
payment for the next premium period must accompany the
application. A 10-day grace period after the expiration date was
also provided, and during that period an insured could remit
the payment for the renewal coverage.

Gardner’s father included a check for the renewal of his
policy with the application to add the Mercury on October 12.
His check was twice returned for insufficient funds. Gardner’s
father then mailed a money order to Farm Bureau on
November 3, and it was received on November 4.

Farm Bureau denied coverage on the 1971 Mercury
following the accident, and Gardner brought a declaratory
judgment action against the insurance company. The Pierce
County District Court dismissed the action, which was tried on
stipulated facts, finding that no coverage existed for the 1971
Mercury under the policy.

~ After the Krohns obtained judgments against Gardner in the
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Madison County District Court, the judgments were
transcribed to the Douglas County District Court, where the
Krohns then filed garnishment proceedings against Farm
Bureau. Farm Bureau’s motion for summary judgment was
sustained by the Douglas County District Court, which found
that the issue of whether Farm Bureau provided coverage for
the Mercury had been litigated and fully determined in the
Pierce County District Court, so that the matter was res
judicata. The Douglas County District Court also found that
because Farm Bureau was not indebted to Gardner, it could not
beindebted to the Krohns.

The Krohns assign as error the trial court’s finding that (1)
their legal rights in Gardner’s liability insurance policy could be
determined in a declaratory judgment action to which they were
not parties and (2) the previous declaratory judgment between
Farm Bureau and Gardner was res judicata in the Krohns’
garnishment proceedings against Farm Bureau.

Farm Bureau has cross-appealed, asserting that the Douglas
County District Court did not have subject matter jurisdiction
over the garnishment actions because the judgments of the
Madison County District Court cases were not transcribed to
Douglas County. The record reflects the judgments against
Gardner were transcribed in conjunction with the filing of the
garnishment actions. The cross-appeal is dismissed.

Summary judgment is properly granted only when the
pleadings, depositions, admissions, stipulations, and affidavits
in the record disclose that there is no genuine issue concerning
any material fact or as to the ultimate inferences deducible from
such facts and that the moving party is entitled to judgment as a
matter of law. Millard v. Hyplains Dressed Beef, 237 Neb. 907,
468 N.W.2d 124 (1991).

We note first that under Nebraska law, “[w]hen declaratory
relief is sought, all persons shall be made parties who have or
claim any interest which would be affected by the declaration,
and no declaration shall prejudice the rights of persons not
parties to the proceeding.” Neb. Rev. Stat. § 25-21,159 (Reissue
1989). In this case, the only parties to the declaratory judgment
action were Gardner and Farm Bureau. The Krohns were not
included in the action, and their rights have been prejudiced by
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the failure to be a party to that case.

Our case law makes it clear that “the statute authorizing a
declaratory judgment is applicable only where all interested
persons are made parties to the proceedings.” Shepoka v.
Knopik, 197 Neb. 651, 654, 250 N.W.2d 619, 621 (1977).
Accord Omaha Pub. Power Dist. v. Nuclear Elec. Ins. Ltd.,
229 Neb. 740, 428 N.W.2d 895 (1988). In Shepoka, we
reiterated that “indispensable parties to a suit are those who
have such an interest in the controversy that the court-cannot
render a final decree without affecting their interests.”
Shepoka, supra at 655, 250 N.W.2d at 621, citing Ohmart v.
Dennis, 188 Neb. 260, 196 N.W.2d 181 (1972). As judgment
creditors, the Krohns “or any person injured by the assured
obviously is an interested party in any and all proceedings
which are held to determine or construe the validity of the
insurer’s liability under the policy.” Constant v. Pacific Nat’!
Ins. Co., 84 N.J. Super. 211, 216-17, 201 A.2d 405, 408 (1964).
The Krohns have an interest in the controversy between
Gardner and his insurance company such that the final decree
affected their interests. They were indispensable parties to the
action between Gardner and Farm Bureau.

We disagree with the district court’s finding that the Krohns
are now barred by res judicata based on the lower court’s
holding in the Gardner v. Farm Bureau action. “ ‘The doctrine
of issue preclusion recognizes that limits on litigation are
desirable, but a person should not be denied a day in court
unfairly’ ” Hickman v. Southwest Dairy Suppliers, Inc., 194 -
Neb. 17,22,230N.W.2d 99, 103 (1975).

“The basis of the doctrine is that the party to be affected,
or someone with whom he is in privity, has litigated or has
had an opportunity to litigate the same matter in a former
action. . . . The law is clear that one is not estopped or
barred by a prior adjudication if he was not a party to such
action and does not stand in the relation of privy to one
whowasaparty....”
Hickman, supraat 27,230 N.W.2d at 106.

Due process requires that the rule of collateral estoppel
operate only against persons who have had their day in
court either as a party to a prior suit or as a privy; and,
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where not so, that at least the presently asserted interest

was adequately represented in the prior trial.
Id. at 28-29, 230 N.W.2d at 106. We do not find that the Krohns
have had their day in court as far as determining their ability to
collect on the judgments entered against Gardner. Gardner was
able to file suit against the insurance company, and the Krohns
were able to file suit against Gardner, but the Krohns have not
been provided the opportunity to be heard in determining their
rights as against Farm Bureau. We cannot allow an innocent
injured third party to be foreclosed in this manner.

The Krohns are not in privity with Gardner because
“ ¢ «“Ip]rivity implies a relationship by succession or
representation between the party to the second action and the
party to the prior action in respect to the right adjudicated in the
first action.” . . > ” Hickman, supra at 24, 230 N.W.2d at 104.
As we have noted, “for the purpose of issue preclusion, the
mere fact that litigants in different cases are interested in the
same question or desire to prove or disprove the same fact or set
of facts is not a basis for privity between the litigants.” Gottsch
v. Bank of Stapleton, 235 Neb. 816, 839, 458 N.W.2d 443, 458
(1990).

An Indiana appeals court has stated:

“A judgment determining, as between an automobile
liability insurer and the insured or a person claiming to be
insured, a question of coverage in favor of the insurer does
not, as a matter of res judicata, preclude the injured
person from litigating the question of coverage in a
subsequent action or proceeding instituted by him against
the insurer, since the injured person is not in privity with
any of the parties in the former proceeding.”

United Farm Bureau Mut. Ins. Co. v. Wampler, 406 N.E.2d
1195, 1197 (Ind. App. 1980).

If the action of the district court is allowed to stand, the
Krohns will leave emptyhanded, even though another court
found that they were entitled to $25,000 each as damages for the
injuries sustained in the auto accident. To say it simply, that is
not fair. We agree with the Illinois Appeals Court, which held
that “[a}n accident victim must be given a chance to litigate the
question of the validity of a liability insurance policy before his
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interest in the insurance can be terminated.” M.FA. Mutual
Insurance Co. v. Cheek, 34 11l. App. 3d 209, 212, 340 N.E.2d
331, 334 (1975), aff’d 66 111. 2d 492, 363 N.E.2d 809 (1977). The
court wrote, “an accident victim has a valid interest in the
proceeds of liability insurance, and . . . liability insurance is not
merely a private matter between an insured and an insurer.”
M.FA. Mutual Insurance Co., supraat217, 340 N.E.2d at 337.

A federal district court also has held that “ ‘upon the
happening of an accident the injured third party acquired an
interest in the policy that cannot be foreclosed by litigation or
agreement between insurer and insured alone.” ” Atlantic City
v. American Casualty Insurance Company, 254 F. Supp. 396,
398 (D.N.J. 1966).

In Nebraska, motorists are required to carry liability
insurance on automobiles under the Motor Vehicle Safety
Responsibility Act, Neb. Rev. Stat. §§ 60-501 et seq. (Reissue
1988). It is a Class II misdemeanor for an individual to drive a
vehicle without proof of financial responsibility. Neb. Rev,
Stat. § 60-570 (Reissue 1988). As this court noted as long ago as
1952:

The purpose of the Motor Vehicle Safety Responsibility
Act is to protect the public on the highways against the
operation of motor vehicles by financially irresponsible
persons and thus is referable to the police power of the
state. This power is inherent in every sovereignty and
permits the enactment of laws, within constitutional
limits, to promote the general welfare of its citizens.
Therefore, in the interests of the public the state may make
and enforce regulations reasonably calculated to promote
care on the part of all who use its highways.
Montgomery v. Blazek, 161 Neb. 349, 354, 73 N.W.2d 402, 406
(1955).

One of the “regulations reasonably calculated to promote
care” on the highways was passed by the Nebraska Legislature
in 1985. It requires that proof of financial responsibility be
provided before a car may be licensed. As Sen. Gerald Conway,
the introducer, noted in the statement of intent for the bill:

It is, however, only under extraordinary circumstances
that such financial responsibility [as was previously
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required] is examined for validity. As a result, large
numbers of Nebraska drivers are operating their vehicles
without any means of covering the cost of injuries and
damage they may inflict in an accident. To obtain
indemnification the injured parties must often resort to
formal court action. This is often futile when the motorist
at fault is without financial support.

Statement of Intent, L.B. 404, Committee on Public Works,

89th Leg., 1st Sess. (Feb. 21, 1985).

In floor debate, Senator Conway noted that the “very
presence [of uninsured motorists] in our system and our
roadways is creating an unbelievable financial and in many
cases emotional hardship on many of those people who are
conscientious to meet the current law . . . .” Floor Debate, L.B.
404, 89th Leg., 1st Sess. 2922 (Apr. 4, 1985). Sen. Peter
Hoagland also supported the bill, stating that the requirement
would mean a higher percentage of people are insured, which in
turn meant that more people would have protection. “And that
is the goal of the Legislature surely, the goal of society, the goal
of an insurance system to have a greater number of people
protected. That is what this bill is going to do.” Floor Debate,
L.B. 404, 89th Leg., 1st Sess. 4083 (Apr. 25, 1985).

We have noted that “[p]ublic policy of protecting the third
party against loss caused by negligence of the financially
irresponsible motorist is, however, especially strong. A policy
defense good against the insured may be unavailing against the
third party.” Smith v. Canal Ins. Co., 184 Neb. 866, 868, 173
N.W.2d 36, 37 (1969).

The Wisconsin Supreme Court noted that it has
“consistently viewed automobile liability insurance policies as
more than indemnity contracts between insurer and insured;
there is a strong public policy favoring compensation of injured
third parties.” Simonds v. Bouton, 87 Wis. 2d 302, 307, 274
N.W.2d 666, 669 (1979).

We have held that the law regarding an uninsured motorist
“was enacted for the benefit of the innocent victim of a
financially irresponsible motorist, and is to be liberally
construed to fully accomplish that purpose.” Herrera v.
American Standard Ins. Co., 203 Neb. 477, 481, 279 N.W.2d
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140, 143 (1979).

We cannot allow the Krohns to be deprived of an attempt to
collect on the judgments which were entered to compensate
them for their injuries. They must be given an opportunity for
their day in court against the insurance company. We find that
the trial court erred in granting summary judgment for the
defendants, in finding that the Krohns’ legal rights in Gardner’s
liability insurance policy could be determined in a declaratory
judgment action to which they were not parties, and in finding
that the declaratory judgment was res judicata to their claims
against Farm Bureau. We reverse and remand for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.

BosLAUGH, J., dissenting.

There are several reasons why I believe the majority has
reached an incorrect result in this case.

The issues in garnishment proceedings are framed by the
application and answer. See Neb. Rev. Stat. § 25-1030 (Reissue
1989). In NC+ Hybrids v. Growers Seed Assn., 219 Neb. 296,
300-01, 363 N.W.2d 362, 366 (1985), this court stated:

By the application the garnisher frames the issue: Does the
garnishee owe a debt to the judgment debtor or hold
property, funds, or credits of a judgment debtor? The
answers of the garnishee and the controverted answers or
factual allegations in the garnisher’s application constitute
the pleading for disposition of the liability issue under
§ 25-1030.

Farm Bureau Insurance Company of Nebraska, the
garnishee, in its answers to the interrogatories, denied that the
1971 Mercury automobile involved in the accident was covered
by the insurance policy to Randy Gardner’s father because a
judgment in the Pierce County District Court in a declaratory
judgment action filed by Gardner had determined there was no
coverage, and alleged that the issue was res judicata. In their
applications for determination of garnishee liability, the
Krohns alleged merely that Farm Bureau did provide coverage
for the automobile involved in the accident on October 13,
1983. No factual allegations attacking the Pierce County
District Court declaratory judgment were made by the Krohns.

The trial court in the garnishment proceedings found that the
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issue of whether Farm Bureau provided insurance coverage for
the 1971 Mercury had been litigated and fully determined in the
Pierce County District Court; that that court had determined
the policy did not provide coverage for the automobile in
question; and that, accordingly, the matter was res judicata.
The trial court further found that because Farm Bureau was
not indebted to Gardner, it could not be indebted to the Krohns.

Even though Krohns’ pleadings in the garnishment
proceedings raised no issue in the trial court as to whether the
judgment in the declaratory judgment action was binding on
them, all of Krohns’ rights regarding the subject matter of the
previous litigation, the insurance policy, were derived through
Gardner. The same evidence would determine both causes of
action. Accordingly, in the garnishment proceedings in this
court, the issue raised by the Krohns ought to be res judicata as
to them.

There is a further reason why the judgment of the trial court
should be affirmed. The trial court determined the action on
the garnishee’s motion for summary judgment.

A summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences to be drawn therefrom and
that the moving party is entitled to judgment as a matter of law.
Neb. Rev. Stat. § 25-1332 (Reissue 1989); Millard v. Hyplains
Dressed Beef, 237 Neb. 907, 468 N.W.2d 124 (1991). Since the
party moving for summary judgment has the burden of
showing that no genuine issue as to any material fact exists, that
party must produce enough evidence to demonstrate his
entitlement to a judgment if the evidence were to remain
uncontroverted at a trial, after which the burden of producing
contrary evidence shifts to the party opposing the motion.
Deutsche Credit Corp. v. Hi-Bo Farms, Inc., 224 Neb. 463, 398
N.W.2d 693 (1987).

The only issue before the trial court was whether the Farm
Bureau policy provided coverage for the 1971 Mercury involved
in the October 13, 1983, accident.

The depositions of Merlyn Kuhl and George Morrison show
that the Gardner insurance policy with Farm Bureau was due to



KROHNv. GARDNER 469
Citeas 238 Neb. 460

expire on October 24, 1983. On October 12, 1983, Gardner’s
father made an application to add the 1971 Mercury to the
policy.

Farm Bureau’s underwriting procedures provided that if
coverage for another vehicle was to be added to a policy within
30 days of the policy’s expiration date, payment for the next
premium period must be made with the application. The policy
also provided a 10-day grace period after the expiration date,
during which an insured could make the payment for the
renewal coverage.

Gardner’s father sent his check for the renewal of the policy
with the application on October 12, 1983. However, his check
was twice returned for insufficient funds. On November 4,
1983, 1 day after the 10-day grace period had expired, Farm
Bureau received a money order from Gardner’s father in the
mail. Because the premium was not paid in time, there was no
coverage under the policy for the 1971 Mercury on the date of
the accident.

No evidence was presented at the hearing on the motion for
summary judgment to controvert the fact that there was no
coverage under the Farm Bureau insurance policy for the
accident with the 1971 Mercury. Accordingly, Gardner had no
coverage for the 1971 Mercury under the policy, and the Krohns
had norights against Farm Bureau.

The order sustaining Farm Bureau’s motion for summary
judgment was proper, and the judgment should have been
affirmed.

Hasrings, C.J., concurring in part, and in part dissenting.

I concur in that portion of the majority opinion dealing with
the issue of res judicata. However, I join in the dissent of Judge
Boslaugh to the extent that it suggests the record supports the
conclusion that garnishee-appellee Farm Bureau met its burden
of demonstrating that the uncontroverted facts showed that it
was entitled to judgment as a matter of law and appellants
failed in their burden of presenting evidence showing an issue of
material fact which prevented a judgment for the
garnishee-appellee as a matter of law. See Mason State Bank v.
Sekutera, 236 Neb. 361, 461 N.W.2d 517 (1990). The injured
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persons were parties to this litigation and had an opportunity to
controvert Farm Bureau’s prima facie case and failed to do so.
It would seem that the trial court reached the right result for
perhaps the wrong reason.

I am authorized to state that Judge Caporale joins in this
concurrence and dissent.

NEBRASKA EQUAL OPPORTUNITY COMMISSION, APPELLANT, V.
STATE EMPLOYEES RETIREMENT SYSTEM, APPELLEE.
471 N.W.2d 398

Filed June 28, 1991. No. 89-140.

1. Statutes: Legislature: Intent. Repeals by implication are not favored, and a
construction which, in effect, repeals another statute will not be adopted unless
such construction is made necessary by the evident intent of the Legislature.

2. Statutes. A statute will not be considered repealed by implication unless the
repugnancy between the new provision and the former statute is unavoidable.

3. Statutes: Time. Where general and special provisions of statutes are in conflict,
the general law yields to the special, without regard to priority of dates in
enacting the same, and a special law will not be repealed by general provisions
unless by express words or necessary implication.

4. Pleadings. Neb. Rev. Stat. § 25-852 (Reissue 1989), permitting the amendment
of pleadings, is to be liberally construed so as to prevent a failure of justice.

S. . The decision to grant or deny an amendment to a pleading under the
provisions of Neb. Rev. Stat. § 25-852 (Reissue 1989) rests in the discretion of
the trial court.

6. . While it is an abuse of discretion to refuse to permit an amendment

proposed at an opportune time in furtherance of justice, a trial court is not to
permit an amendment of a pleading to conform to the proof if the proposed
amendment would substantially change the nature of the claim or defense.
Appeal from the District Court for Lancaster County:
WiLLiaM D. BLUE, Judge. Affirmed.

Robert M. Spire, Attorney General, and Elaine A. Catlin for
appellant.

Steven G. Seglin, of Crosby, Guenzel, Davis, Kessner &
Kuester, for appellee.
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

CAPORALE, J.

On behalf of Charles Thiessen, the Nebraska Equal
Opportunity Commission, the appellant, sued the State
Employees Retirement System, the appellee, alleging that
certain actions taken by the Retirement System in accordance
with the requirements of the State Employees Retirement Act,
Neb. Rev. Stat. §§ 84-1301 through 84-1331 (Cum. Supp.
1986), violated the Act Prohibiting Unjust Discrimination in
Employment Because of Age, Neb. Rev. Stat. §§ 48-1001
through 48-1009 (Reissue 1988), to Thiessen’s detriment.
Following a bench trial, the district court dismissed the
commission’s petition. The commission asserts, in summary,
that the district court erred in (1) failing to follow the traditional
age discrimination analysis and (2) overruling the commission’s
motion to amend its pleadings after judgment. We affirm.

Thiessen was born November 16, 1924, began working for
the State in August 1961, and almost 25 years later, at 61 years
of age, voluntarily terminated his employment on June 6, 1986.

Under the statutes then in effect, employees who were
members of the Retirement System could choose among three
benefit schemes: (1) a monthly annuity based upon the
combined contributions made to the retirement fund by both
the employee and the State, (2) a lump-sum payment of up to 25
percent of the employee’s contributions to the fund and an
annuity based upon the combined remaining employee and
State contributions, or (3) a lump-sum payment of 100 percent
of the employee’s contributions, coupled with a forfeiture of
the State’s contributions. § 84-1319. However, employees
below age 55 could, upon terminating their employment,
receive a lump-sum payment of 100 percent of their personal
contributions, along with an annuity based upon the State’s
contributions. § 84-1321. In other words, those employees over
the age of 55 who wished to receive a lump-sum payment of
their personal contributions to the fund were forced to forfeit
any benefit from the State’s contributions, while younger
employees would receive a lump-sum payment and an annuity.
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Thiessen opted to receive the lump-sum payment. Since he
was over 55, he forfeited any benefit from the employer’s
contributions, which amounted to $12,337.72.

The Legislature has since amended § 84-1319 to give
terminating employees the same benefit options regardless of
age. See 1987 Neb. Laws, L.B. 60.

The essence of the commission’s position in its first
summarized assignment of error is that former §§ 84-1319 and
84-1321 violated the age discrimination statutes. The question
therefore boils down to whether compliance with one series of
state statutes can constitute a violation of another series of
statutes of the same state. There are two rules of statutory
construction which are applicable to situations where statutes
enacted by the same sovereign appear to conflict. The first is the
doctrine of repeal by implication, and the second is the principle
that statutes of general application yield to those of specific
application.

Repeals by implication are not favored, and a construction
which, in effect, repeals another statute will not be adopted
unless such construction is made necessary by the evident intent
of the Legislature. A statute will not be considered repealed by
implication unless the repugnancy between the new provision
and the former statute is unavoidable. State v. Fellman, 236
Neb. 850, 464 N.W.2d 181 (1991); Sarpy Co. Pub. Emp. Assn.
v. County of Sarpy, 220 Neb. 431, 370 N.W.2d 495 (1985); City
of Grand Island v. County of Hall, 196 Neb. 282, 242 N.W.2d
858 (1976). The age discrimination statutes were enacted in 1963
and most recently amended in 1983. The forfeiture of employer
contributions was mandated by a 1986 amendment to
§ 84-1319. See 1986 Neb. Laws, L.B. 311. Logic dictates that a
prior enactment cannot repeal a subsequent one. Since the
forfeiture provision was enacted after the age discrimination
statutes, the age discrimination statutes could not have worked
arepeal of the benefit statutes.

We have stated that “ ‘[w]here general and special provisions
of statutes are in conflict, the general law yields to the special,
without regard to priority of dates in enacting the same, and a
special law will not be repealed by general provisions unless by
express words or necessary implication. . . " ” Glockel v. State
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Farm Mut. Auto. Ins. Co.,219Neb. 222,231,361 N.W.2d 559,
565 (1985), quoting Kibbon v. School Dist. of Omaha, 196 Neb.
293, 242 N.W.2d 634 (1976). The age discrimination act is
general in nature, prohibiting age discrimination in a variety of
employment situations. The statute mandating the asserted
discriminatory treatment is narrower and more specific; it is
limited to retirement and termination benefits of employees
who are part of the Retirement System. Since the general law
yields to the specific, the benefit scheme is to be treated as an
exception to the general prohibition against age discrimination.

The commission directs our attention to a plethora of federal
court decisions which hold that compliance with a state statute
is not a defense in an action for age discrimination under the
federal age discrimination act, 29 U.S.C. §§ 621 et seq. (1988).
The commission suggests that our own age discrimination
statutes are based upon the federal act, and, thus, the same rule
regarding compliance with a state statute should apply under
our act. This argument is without merit. Of course, compliance
with a state statute will not defeat an action under a federal act;
the supremacy clause of the federal Constitution gives federal
enactments precedence over state law. See U.S. Const. art. VI,
cl. 2.

In an attempt to overcome this obvious impediment, the
commission asserts that the federal casesit cites

did not rely on the supremacy clause. Rather, those courts
looked at the reasonableness of reliance on a
discriminatory state statute. The courts found that the
defendants did not rely on a reasonable factor other than
age. In those cases, liability was found even though the
defendants had no notice that reliance on a state statute
was invalid.
Reply brief for appellant at 10.

However, the fact that some of the cases cited by the
comimission may not express their reliance on the supremacy
clause is immaterial. Such reliance is implicit in the result
reached, and the cases are therefore of no help when
confronting a conflict between two statutes enacted by the same
sovereign.

In its second summarized assignment of error, the
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commission complains that the district court erred in denying
its motion to amend its pleadings after judgment was entered
against it.

Neb. Rev. Stat. § 25-852 (Reissue 1989) provides:

The court may, either before or after judgment, in
furtherance of justice, and on such terms as may be
proper, amend any pleading, process or proceeding . . . by
inserting other allegations material to the case, or, when
the amendment does not change substantially the claim or
defense, by conforming the pleading or proceeding to the
facts proved. . ..

This statute is to be liberally construed so as to prevent a failure
of justice. Building Systems, Inc. v. Medical Center, Ltd., 213
Neb. 49, 327 N.W.2d 95 (1982). Since the decision to grant or
deny an amendment rests in the discretion of the trial court,
West Town Homeowners Assn. v. Schneider, 215 Neb. 905, 341
N.W.2d 588 (1983), the question becomes whether the district
court abused its discretion when it denied the commission’s
motion.

While it is an abuse of discretion to refuse to permit an
amendment proposed at an opportune time in furtherance of
justice, Jacobs v. Goetowski, 221 Neb. 281, 376 N.W.2d 773
(1985), and Kleinknecht v. McNulty, 169 Neb. 470, 100 N.W.2d
77 (1959), we have held that a trial court is not to permit an
amendment of a pleading to conform to the proof if the
proposed amendment would substantially change the nature of
the claim or defense, Malerbi v. Central Reserve Life, 225 Neb.
543,407 N.W.2d 157 (1987).

The commission’s motion requests leave to amend its
pleadings “so as to state a cause of action based on
constitutional claims and under federal law” without specifying
the constitutional claims which were to form the basis of its new
cause. Even if we assume that the commission.is empowered to
assert such claims (authority seemingly not conferred by the
provisions of § 48-1007, which invests the commission with
power to bring suits for violations of the age discrimination
statutes), the fact remains that pleading federal law and
constitutional questions would substantially change the nature
of the cause the commission had litigated. Accordingly, the
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district court did not abuse its discretion by denying the
commission leave to amend its petition.
For the foregoing reasons, the judgment of the district court
isaffirmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. PATRICK J. GREEN, APPELLANT.
471 N.W.2d 402
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1. Right to Counsel. A trial court should warn a defendant who has the right
to court-appointed counsel of the dangers and disadvantages of seif-
representation, but the warning is not required.

. A defendant may not utilize his or her right to counsel to manipulate or

obstruct the orderly procedure in the court or to interfere with the fair

administration of justice.

. An indigent defendant’s right to counsel does not include the right to be

represented by counsel of his choice or to be represented by an attorney he likes

or with whom he has rapport.

. It is not up to the trial court to conduct the defense of a pro se
defendant. A defendant’s right of self-representation must be honored, evenifin
doing so, a court allows a defendant to do harm to himself or herself.

5. Convictions: Appeal and Error. In determining the sufficiency of the evidence to
support a finding of guilt in a criminal case, this court does not resolve conflicts
in the evidence, pass on the credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence. Those matters are for the finder of fact,
whose findings must be sustained if, taking the view most favorable to the State,
there is sufficient evidence to support them.

6. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the
Supreme Court will not set aside a guilty verdict in a criminal case where such
verdict is supported by relevant evidence. Only where evidence lacks sufficient
probative force as a matter of law may the Supreme Court set aside a guilty
verdict as unsupported by evidence beyond a reasonable doubt.

7. Assault: Police Officers and Sheriffs: Intent. A person commits the offense of
assault on an officer in the third degree if he or she intentionally, knowingly, or
recklessly causes bodily injury to a peace officer while such officer is engaged in
the performance of his or her official duties.

8. Assault: Police Officers and Sheriffs: Words and Phrases. “Bodily injury” to a
peace officer is defined as physical pain, illness, or any impairment of physical
condition. A police officer is a peace officer.
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10.

11.

12.

18.

19.

20.
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Criminal Attempt: Intent. A person is guilty of an attempt to commit a crime if
he or she intentionally engages in conduct which, under the circumstances as he
or she believes them to be, constitutes a substantial step in a course of conduct
intended to culminate in his or her commission of the crime.
Criminal Attempt: Trial. Whether a defendant’s conduct constitutes a
substantial step toward commission of a particular crime s, generally, a question
for the trier of fact.
Criminal Attempt: Convictions. One can be convicted of attempt even if the
actual commission of the offense could not have occurred.
Criminal Law: Motor Vehicles. Any person who drives any motor vehicle in such
a manner as to indicate an indifferent or wanton disregard for the safety of
persons or property shall be deemed to be guilty of reckless driving.
. Reckless driving lies somewhere between careless driving and
willful reckless driving.
Words and Phrases. The terms “wanton” and “reckless” have in practice been
treated synonymously.

. Recklessness is the disregard for or indifference to the safety of another
or for the consequences of one’s act.
Implied Consent: Blood, Breath, and Urine Tests. Any law enforcement officer
may require any person who operates a motor vehicle upon a public highway in
this state to submit to a preliminary test of his or her breath for alcohol content if
the officer has reasonable grounds to believe that such person has alcohol in his
or her body, has committed a moving traffic violation, or has been involved in a
traffic accident. Any person who refuses to submit to such preliminary breath
test shall be placed under arrest.
. Refusal to submit to a preliminary breath test is a separate
offense from refusal to submit to a chemical test.
Sentences: Probation and Parole: Appeal and Error. The denial of probation
and the imposition of a sentence within statutorily prescribed limits will not be
disturbed on appeal unless there has been an abuse of discretion.
Sentences: Probation and Parole. In considering probation in lieu of a sentence,
the court should not withhold imprisonment when a lesser sentence would
depreciate the seriousness of the offender’s crime or promote disrespect for the
law.
Sentences. In considering a proper sentence, the trial court is not limited in its
discretion to any mathematically applied set of factors. It is necessarily a
subjective judgment and includes the observations of the sentencing judge as to
the demeanor, attitude, and all facts and circumstances surrounding the life of
the defendant.

Appeal from the District Court for Platte County, Joun C.

WHITEHEAD, Judge, on appeal thereto from the County Court
for Platte County, LYLE WINKLE, Judge. Judgment of District
Court affirmed in part, and in part reversed and cause
remanded with directions.
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HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Patrick J. Green appeals his Platte County Court
convictions and sentences for (1) attempted third degree assault
on a peace officer, (2) reckless driving, (3) refusal to submit to a
chemical test to determine alcohol content, and (4) refusal to
submit to a preliminary breath test to determine alcohol
content.

This is the second case in a trio of cases arising from separate
events occurring in Platte County over the course of several
days involving this same defendant. See, State v. Green, ante p.
328, 470 N.W.2d 736 (1991); State v. Green, post p. 492,
471 N.W.2d 413 (1991).

We affirm in part and in part reverse and remand with
directions.

In this appeal, Green alleges six assignments of error: (1) The
trial court erred in finding that Green’s waiver of counsel was
made voluntarily, knowingly, and intelligently; (2) the trial
court erred in failing to appoint standby counsel; (3) the trial
court erred in permitting Green to introduce evidence of his
prior misconduct; (4) the evidence was insufficient to support
the convictions; (5) the trial court erred in finding two prior
offenses valid for enhancement purposes; and (6) the sentences
were excessive.

By amended complaint, Green was charged in the county
court for Platte County with the offenses of which he was
convicted and with driving while under the influence of
alcoholic liquor. The original complaint alleged the same
counts, except that Green had been charged with third degree
assault on a peace officer instead of attempted third degree
assault on a peace officer.

Green represented himself at all stages of the proceedings.
He requested a jury trial, which was held on June 15, 1989.
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Green was acquitted on the charge of driving while under the
influence of alcoholic liquor, and he was found guilty of all
other counts on which he was ultimately tried. On July 10,
1989, an enhancement hearing was held on the conviction of
refusal to submit to a chemical test. The court found that the
current conviction of refusal to submit to a chemical test was
Green’s third such conviction in 10 years, which finding
subjected the defendant to an enhanced penalty for that
offense. Upon the conclusion of a sentencing hearing
conducted on July 25, 1989, Green was sentenced as set forth in
part VI of this opinion.

Green timely appealed his convictions to the district court for
Platte County, which affirmed the county court’s judgments.
Timely appeal to this court followed. In both of the appeals
Green has been represented by counsel.

1. WAIVER OF COUNSEL

On April 18, 1989, Green was arraigned in the county court
on the charge of third degree assault on a peace officer. The
court explained the nature of the charge and the possible
penalty. After the count was amended by the State to attempted
third degree assault on a peace officer, the court advised Green
of the nature of the amended charge and the possible penalty.
When the court asked Green if he desired an attorney to
represent him, Green stated that he did, but that he did not want
an attorney from Platte County. The court told Green that he
could retain his own attorney. Green was further informed by
the court that if he could demonstrate to the court that he could
not afford an attorney, the court would appoint counsel, but
that Green could not make the choice as to whom the court
would appoint. Green then indicated that he would complete a
poverty affidavit and application for court-appointed counsel.
If a felony defendant desiring court-appointed counsel asserts
indigency, a court must require him or her to complete an
affidavit of indigency. Neb. Rev. Stat. § 29-1804.07 (Reissue
1989). See, also, Neb. Rev. Stat. § 29-1804.13 (Reissue 1989) (a
court may require such an affidavit from an indigent
misdemeanant who may be punished by imprisonment and who
seeks court-appointed counsel). When the court again inquired
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as to whether Green wanted an attorney, Green stated, “I
certainly do, but I don’t know if I’ll be happy with yours.”
After the court asked if he was claiming that he was financially
unable to hire an attorney, Green stated that he would not know
until he checked the affidavit.

At a later arraignment that same day on the remaining
charges, Green was advised of certain constitutional and
statutory rights, including the right to court-appointed counsel,
the pleas that could be entered, and the consequences of those
pleas. The court informed Green of the nature of the remaining
charges and the possible penalties associated with those
charges. After Green was advised of the nature of the charges
and the possible penalties, the court asked Green if he wanted
an attorney to represent him. Green responded that he
definitely wanted an attorney and that he did not believe he had
the funds to hire an attorney on his own. After Green expressed
his concerns with attorneys in Platte County, the court told him
that he did not have the right to choose the attorney whom the
court would appoint. When Green asked the court how he
would know that he was not being appointed a biased attorney,
the court advised him that it would appoint counsel who it was
satisfied was not biased or prejudiced. Upon Green’s protests
that he did not have any input in the matter, the court stated,
“Sometimes beggars can’t be choosey, Mr. Green.” Green
thereupon remarked: “Is that what you’re saying?—I would
like to have that on the record. Thank you. That’s what I was
after.” When the court attempted to explain that a rotation
system for court-appointed attorneys was used, Green
interrupted the court, complaining that he had no choice in the
matter.

On April 25, 1989, Green next appeared to enter his pleas.
The court asked Green whether he wanted court-appointed
counsel, whether he would retain his own attorney, or whether
he would proceed on his own. Green responded:

I found that I cannot afford to hire my own attorney, but
I’ve also found out by interviewing some local attorney’s
[sic] that in order them — for them to represent me, they
would apparently be biased because they were afraid that
they might be jeopardizing the legal plunder in which
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they’re receiving from the county. So I have no alternative

but to defend myself.
When the court asked Green whether he wanted court-
appointed counsel, he reiterated that he did not think he
could find an unbiased attorney in Platte County. He further
affirmed that although he could not afford to retain counsel, he
did not want the court to appoint counsel. Green confirmed by
proceeding pro se that he understood he was waiving the right
to an attorney.

Green argues that because the trial court failed to advise him
of the pitfalls of self-representation or the decided advantage of
legal representation, his waiver of counsel was not knowingly
and intelligently made. It is then claimed that due to this failure,
the judgment must be reversed and the cause remanded for
rearraignment and a new trial.

In State v. Green, ante p. 328, 470 N.W.2d 736 (1991), we
held that a trial court should warn a defendant who has the
right to court-appointed counsel of the dangers and
disadvantages of self-representation, but that the warning is
not required. In the absence of an on-the-record warning, a
voluntary, knowing, and intelligent waiver of counsel may be
found if therecord as a whole so reflects. Id.

As the court reasoned in Green, ante p. 328, 470 N.W.2d
736 (1991), this defendant has long been involved in the
judicial system. He has often elected to waive counsel and
proceed pro se. In two of his cases which were appealed to this
court, Green represented himself at trial. See, State v. Green,
236 Neb. 33, 458 N.W.2d 472 (1990); State v. Green, 229 Neb.
493, 427 N.W.2d 304 (1988). Green even represented himself
pro se in his 1988 appeal to this court. In an appeal to this court,
we held that Green’s waiver of counsel was voluntarily,
understandingly, and intelligently made. See State v. Green, 236
Neb. 33, 458 N.W.2d 472 (1990).

It is abundantly clear from the record that Green was aware
that he had the right to court-appointed counsel and that he
could not choose whom the court appointed to represent him.
He repeatedly blocked the court’s efforts to appoint counsel,
insisting, without any evidence to support him, that all the
attorneys in Platte County were biased. Green stated that he did
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not have the funds to hire his own counsel, that he did not desire
a lawyer from Platte County, and that he had no choice but to
proceed on his own. He acknowledged that he understood that
by proceeding pro se, he was waiving his right to counsel. The
evidence reflects that Green was “playing games” with the
system in order to obtain a reversal from this court. After the
trial court informed Green that “beggars could not be
choosey,” Green declared that he wanted that comment on the
record and that was what he was after. A defendant may not
utilize his or her right to counsel to manipulate or obstruct the
orderly procedure in the court or to interfere with the fair
administration of justice. State v. Denbeck, 219 Neb. 672, 365
N.W.2d 469 (1985). Although the trial court might have stated
the legal proposition more artfully, its statement substantially is
correct. See State v. Ryan, 233 Neb. 74, 444 N.W.2d 610 (1989)
(an indigent defendant’s right to counsel does not include the
right to be represented by counsel of his choice or to be
represented by an attorney he likes or with whom he has
rapport). Green’s recalcitrant attitude left the trial court with
no option other than to permit him to represent himself. If the
court had forced an attorney from Platte County upon Green,
this appeal might well have been brought on the basis that
Green’s right to self-representation had been violated. See
McKasklev. Wiggins, 465U.S. 168,104 S. Ct. 944,79 L. Ed. 2d
122 (1984).

The trial court was not clearly wrong in finding that Green’s
waiver of counsel was made voluntarily, knowingly, and
intelligently. See State v. Green, ante p. 328, 470 N.W.2d 736
(1991). This assignment of error is without merit.

II. STANDBY COUNSEL

Green next asserts that due to the inherent problems
associated with pro se representation, the county court should
have appointed standby or advisory counsel to assist him in his
self-representation, assuming a voluntary, knowing, and
intelligent waiver of the right to counsel. In addressing this
identical argument in State v. Green, ante p. 328, 470 N.W.2d
736 (1991), we held that in view of Green’s antagonism toward
and unsubstantiated mistrust of the local bar and his
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manipulative tactics, the trial court did not abuse its discretion
in failing sua sponte to appoint standby counsel to assist Green.
That statement applies with equal force to this case. In point of
fact, the record in this case more strongly reflects Green’s
unexplained hostility toward attorneys from Platte County.
This assignment of error is meritless.

II1. HEARING ON
ADMISSIBILITY OF EVIDENCE

During cross-examination, Green elicited testimony from a
police officer regarding a number of Green’s prior arrests.
Green in his case in chief testified about a number of occasions
on which he was arrested by members of the Columbus Police
Department. Green’s apparent trial strategy was to show that
the Columbus police officers were biased toward him.

In his third assignment of error, Green claims that reversible
error was committed when the trial court failed to conduct a
hearing on the admissibility of evidence after Green blindly and
unknowingly began to present prejudicial and inadmissible
evidence.

This issue was raised in State v. Green, ante p. 328, 470
N.W.2d 736 (1991), wherein Green also represented himself at
trial. As this court declared in that case:

Green must accept the consequences of his election to
proceed pro se. It is not up to the trial court to conduct the
defense of a pro se defendant. A defendant’s [right of
self-representation as] guaranteed under Faretta v.
California, 422 U.S. 806, 95 S. Ct. 2525,45 L. Ed. 2d 562
(1975), must be honored, even if in doing so, a court
allows a defendant to do harm to himself or herself.

Antep. 339,470 N.W.2d at 746.
This assignment of error is without merit.

IV. SUFFICIENCY OF THE EVIDENCE
The substance of Green’s fourth assignment of error is that
the evidence was insufficient to sustain any of his convictions.
In determining the sufficiency of the evidence to support a
finding of guilt in a criminal case, this court does not resolve
conflicts in the evidence, pass on the credibility of witnesses,
determine the plausibility of explanations, or weigh the
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evidence. State v. Lohman, 237 Neb. 503, 466 N.W.2d 534
(1991). Those matters are for the finder of fact, whose findings
must be sustained if, taking the view most favorable to the
State, there is sufficient evidence to support them. /d.

“¢<“On a claim of insufficiency of evidence, the
Supreme Court will not set aside a guilty verdict in a
criminal case where such verdict is supported by relevant
evidence. Only where evidence lacks sufficient probative
force as a matter of law may the Supreme Court set aside a
guilty verdict as unsupported by evidence beyond a
reasonable doubt.” ’ [Citation omitted.]”

State v. Cogswell, 237 Neb. 769, 771, 467 N.W.2d 680, 681-82
(1991).

Viewed in the light most favorable to the State, the record
reflects the following: Officer James A. Fairchild is a police
officer employed by the Columbus, Nebraska, Police
Department. He was on duty during the early morning hours of
March 25, 1989. At that time, Officer Fairchild was in uniform
and was driving a marked police car on patrol.

At approximately 1 o’clock on that morning, he observed
Green’s Thunderbird automobile, which was facing west, in the
north lane of 11th Street between 24th and 25th Avenues.
Fairchild’s attention was drawn to the vehicle because it was
being power braked. By “power braking,” Fairchild meant that
the vehicle was standing still with its right rear tire spinning on
the pavement, causing a huge cloud of smoke to rise up from
that tire. Fairchild followed the vehicle.

The Thunderbird was driven to 24th Avenue, where it turned
south. The record is silent as to the rate of speed at which the car
was driven to 24th Avenue, Fairchild testified that as the car was
turning, it was moving at a “pretty good rate of speed.” As the
car was part way around the corner, it appeared to the officer
that “the vehicle’s tires locked up.” The car slid to within a
couple of inches of an automobile parked on the corner.
Fairchild testified that as he continued to follow the vehicle, he
was traveling in excess of 40 m.p.h. and was barely keeping up
with the other car. From the record, it is not known what the
posted rate of speed is for that area. When the Thunderbird slid
to a stop at 23rd Avenue, Fairchild activated his overhead red
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lights.

When the driver of the Thunderbird exited that car, Fairchild
recognized him to be the defendant. Green immediately began
yelling and directing profanity toward the officer. Fairchild
smelled a strong odor of intoxicating liquor on Green’s breath
and observed Green’s unsteady gait. Green’s speech was
slurred. Fairchild had received training in detecting persons
driving motor vehicles while under the influence of alcoholic
liquor, had made over 50 arrests for that offense, and had
observed a number of persons drinking alcoholic liquor and the
consequent effects. On four occasions, Green refused
Fairchild’s request to perform field sobriety tests. ,

During the above-described events a police sergeant, Ray
Jahn, arrived to render assistance. When Fairchild asked Jahn
to retrieve an apparatus so that a preliminary breath test could
be administered, Green stated: “[FJuck you. I refuse to take the
test.” As Jahn attempted to read a preliminary breath test form
to Green, Green repeated the vulgarity and again refused to
submit to a preliminary breath test. Jahn corroborated
Fairchild’s testimony regarding Green’s drunken appearance,
his refusals to perform field sobriety tests, and his refusals to
submit to a preliminary breath test.

Green was arrested, handcuffed, and placed in the rear seat
of Fairchild’s patrol car. He was driven approximately eight
blocks to the police station, where he was placed in a holding
room with his left hand handcuffed to a bench. While in the
holding room, Green repeatedly kicked a door to that room
with such force that Fairchild thought the door was going to
come off its hinges. To prevent damage to the door, Fairchild
handcuffed Green’s left ankle to the bench in the holding room.
After Green resumed kicking the door, Fairchild decided to
further handcuff Green and, after he entered the holding room,
asked Green to extend his right arm so that it could be
handcuffed. As Fairchild reached for Green’s right arm, the
defendant drew back and punched the officer in the stomach,
driving Fairchild backward, according to the officer. Fairchild
testified that he was in pain and that his stomach was sore for 2
or 3 hours. Fairchild handcuffed Green’s right hand to the
bench. The officer cuffed Green’s right ankle to the bench. As
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Fairchild was backing up, even though Green’s ankle was
restrained, he attempted to kick Fairchild in the groin. His foot
came within 1 foot of that area.

At 1:45 a.m., Fairchild read to Green an implied consent
form. As the officer recited the material contained on the form,
Green chanted in a loud voice that he did not understand. When
Fairchild asked Green what he did not understand, Green
stated that the State broke its contract and that he did not have
to provide a blood or urine sample. He then began repeating
that he did not understand. After the form was read to Green,
he was asked if he wanted to provide a blood or a urine sample.
See Neb. Rev. Stat. § 39-669.09 (Reissue 1988) (a law
enforcement officer who requires a chemical test may direct
whether the test will be of the blood, breath, or urine, and if a
blood or urine test is directed by the officer, the arrestee may
choose between the two). Green continued stating that he did
not understand. Green repeated this same behavior when
Fairchild advised him of the consequences of a refusal to
submit to a chemical test.

1. ATTEMPTED ASSAULT ON A PEACE OFFICER

“A person commits the offense of assault on an officer in the
third degree if he or she intentionally, knowingly, or recklessly
causes bodily injury to a peace officer . . . while such officer. . .
is engaged in the performance of his or her official duties.”
Neb. Rev. Stat. § 28-931 (Reissue 1989). “Bodily injury” to a
peace officer is defined as “physical pain, illness, or any
impairment of physical condition.” Neb. Rev. Stat. § 28-109(4)
(Reissue 1989). As the term is used in § 28-931, a police officer
is a “peace officer.” See State v. Fly, 236 Neb. 408, 461 N.W.2d
421 (1990).

A person s guilty of an attempt to commit a crime if he or she
intentionally engages in conduct which, under the
circumstances as he or she believes them to be, constitutes a
substantial step-in a course of conduct intended to culminate in
his or her commission of the crime. Neb. Rev. Stat.
§ 28-201(1)(b) (Reissue 1989). The statute defining criminal
attempt requires that an actor’s dangerous disposition be
manifested by some intentional act which would constitute a
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substantial step toward the completion of the crime if the
circumstances were as the actor believed them to be. State v.
Sodders, 208 Neb. 504, 304 N.W.2d 62 (1981). Whether a
defendant’s conduct constitutes a substantial step toward
commission of a particular crime is, generally, a question for
the trier of fact. State v. Jackson, 225 Neb. 843, 408 N.W.2d 720
(1987); Sodders, supra.

Fairchild testified that Green punched him in the stomach.
Green argues that he only rubbed the officer’s stomach,
insulting the officer’s weight. Even if Fairchild’s testimony
regarding the blow to his stomach is ignored for purposes of
argument, there remains the officer’s testimony that Green
attempted to kick him in the groin. There is no doubt that if
Green had actually kicked the officer in the groin, Fairchild
would have experienced pain. Green’s overt act in kicking in the
direction of Fairchild and coming within 1 foot of the officer’s
groin constituted a substantial step toward the commission of
the assault. Although the handcuffs may have prevented Green
from in fact kicking the officer, that is legally of no
consequence. One can be convicted of attempt even if the actual
commission of the offense could not have occurred. See State v.
Benzel, 220 Neb. 466, 370 N.W.2d 501 (1985) (one can be
convicted of attempted murder even if the gun used to attempt
to commit the murder was unloaded; the statute only requires
that a defendant believes the gun to be loaded). That Green
came within 1 foot of completing his assault bears out that he
believed that he could kick the officer in the groin. It is
uncontroverted that Fairchild was engaged in the performance
of his duties and in uniform at the time of the attempted assault.
Accordingly, the evidence was sufficient for the jury to find
beyond a reasonable doubt that Green attempted a third degree
assault on the officer.

2. RECKLESS DRIVING
“Any person who drives any motor vehicle in such a manner
as to indicate an indifferent or wanton disregard for the safety
of persons or property shall be deemed to be guilty of reckless
driving.” Neb. Rev. Stat. § 39-669.01 (Reissue 1988). Reckless
driving lies somewhere between careless driving, see Neb. Rev.
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Stat. § 39-669 (Reissue 1988), and willful reckless driving, see
Neb. Rev. Stat. § 39-669.03 (Reissue 1988). The terms
“wanton” and “reckless” have in practice been treated
synonymously. Dotzler v. Tuttle, 234 Neb. 176, 449 N.W.2d 774
(1990). See, also, NJI2d 8.81 (an act is wanton if it is done
intentionally and with reckless disregard for the consequences).
“Recklessness is the disregard for or indifference to the safety
of another or for the consequences of one’ act.” Dotzler, supra
at 188, 449 N.W.2d at 782.

Fairchild’s testimony reflects that Green, shortly after power
braking his Thunderbird, turned a corner at too high a rate of
speed, slid toward a parked car, and came within inches of
striking that car. Fairchild further testified that Green’s vehicle
also slid to a stop at a stop sign. From these described events,
the jury could find beyond a reasonable doubt that Green
operated his Thunderbird in such a manner as to indicate an
indifferent or wanton disregard for the safety of persons or
property.

3. PRELIMINARY BREATH TEST
Any law enforcement officer . . . may require any person
who operates . . . amotor vehicle upon a public highway in
this state to submit to a preliminary test of his or her
breath for alcohol content if the officer has reasonable
grounds to believe that such person has alcohol in his or
her body, has committed a moving traffic violation, or has
been involved in a traffic accident. Any person who
refuses to submit to such preliminary breath test . . . shall
be placed under arrest.
Neb. Rev. Stat. § 39-669.08(3) (Reissue 1988). Refusal to
submit to a preliminary breath test is a separate offense from
refusal to submit to a chemical test, which is prescribed in
subsection (2) of § 39-669.08.

There is no doubt that Fairchild, at all relevant times, was a
law enforcement officer who was duly authorized to make
arrests for violation of traffic laws. It is likewise
uncontroverted that Green was operating a motor vehicle upon
a public highway in this state. See Neb. Rev. Stat. § 39-602(32)
(Reissue 1988) (highway includes a street which is publicly
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maintained when any part thereof is open to the use of the
public for purposes of vehicular travel). Fairchild’s testimony
reflects that not only did the officer have reasonable grounds to
believe that Green had driven recklessly in violation of
§ 39-669.01, but he further had reasonable grounds to believe
that Green had alcohol in his body. Jahn’s and Green’s
testimony shows that Green understood he was being asked to
submit to a breath test and that the defendant’s refusals to
submit to the test on two occasions could not have been more
emphatic or clear. There was sufficient evidence for the jury to
find beyond a reasonable doubt that Green refused to submit to
apreliminary breath test.

4. REFUSAL TO SUBMIT TO A CHEMICAL TEST

Green argues that the evidence shows that he did not
understand the nature of the request to submit to a chemical
test. He claims that one cannot refuse to take the test when
understanding is lacking.

The identical contention was advanced by Green in State v.
Green, ante p. 328, 470 N.W.2d 736 (1991). In that case,
Green employed the same tactics as he did in this case when he
was requested to submit to a chemical test. In Green, we held
that Green could not evade the effect of the law by repeatedly
screaming that he did not understand and that such actions
evinced a clumsy attempt by Green to evade the purview of the
law. The same is true in this case. From the evidence presented,
the jury could find beyond a reasonable doubt that Green
refused to submit to a chemical test.

V.ENHANCEMENT

Green contends that because his prior convictions regarding
refusing to submit to a chemical test were uncounseled, they
cannot be used to enhance his current convictions of that
offense.

This identical issue was raised in State v. Green, ante p. 328,
470 N.W.2d 736 (1991). As recalled from that case, the State
attempted to use three prior cases from 1980, 1984, and 1987 to
enhance Green’s current convictions of driving while under the
influence of alcoholic liquor and refusal to submit to a chemical
test. We held there that only the 1984 convictions of driving
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while under the influence and refusal to submit to a chemical
test could be used to enhance Green’s current convictions of
those offenses.

The State used those same convictions to enhance Green’s
penalty in this case. As in the holding in State v. Green, ante p.
328, 470 N.W.2d 736 (1991), only Green’s 1984 conviction of
refusal to submit to a chemical test may be used to enhance his
penalty for his conviction in this case. Thus, the cause must be
remanded with respect to Green’s sentence for refusal to submit
to a chemical test.

V1. EXCESSIVENESS OF SENTENCES
For his reckless driving conviction, Green was sentenced to a
term of imprisonment of 15 days, and his driving privileges
were revoked for a period of 1 year from the date of his release
from jail. On the conviction of attempted assault on a peace
officer, Green was sentenced to a term of imprisonment of 1
year. The court imposed a fine in the sum of $100 for Green’s
refusal to submit to a preliminary breath test. Green’s sentences
of imprisonment were ordered to be served concurrently to any
other sentences of incarceration. Since the cause must be
remanded for resentencing concerning the conviction of refusal
to submit to a chemical test, there is no need to further consider
that sentence.
In his final assignment of error, Green contends that the trial
court abused its discretion in failing to place him on probation.
“[TThe denial of probation and the imposition of a sentence
within statutorily prescribed limits will not be disturbed on
appeal unless there has been an abuse of discretion. [Citations
omitted.]” State v. Dean, 237 Neb. 65, 77, 464 N.W.2d 782, 791
(1991). “In considering probation in lieu of a sentence, the
court should not withhold imprisonment when a lesser sentence
would depreciate the seriousness of the offender’s crime or
promote disrespect for the law.” Id. (citing Neb. Rev. Stat.
§ 29-2260 (Reissue 1989)).
“ ‘[Iln considering a proper sentence, the trial court is not
limited in its discretion to any mathematically applied set
of factors. It is necessarily a subjective judgment and
includes the observations of the sentencing judge as to the
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demeanor, attitude, and all facts and circumstances

surrounding the life of the defendant. . . .’ ” [Citations
omitted.]
State v. Rodgers, 237 Neb. 506, 511, 466 N.W.2d 537, 540
(1991).

“Every person convicted of reckless driving shall be
punished by imprisonment . . . for a period of not less than five
days nor more than thirty days, or by a fine of not less than
twenty-five dollars nor more than one hundred dollars, or by
both such a fine and imprisonment.” Neb. Rev. Stat.
§ 39-669.02 (Reissue 1988). Also applicable here is Neb. Rev.
Stat. § 60-427 (Reissue 1988) (now codified at Neb. Rev. Stat.
§ 60-496 (Cum. Supp. 1990)), which provides that a court may,
inits discretion, suspend for not less than 10 days nor more than
1 year the driver’s license of a defendant convicted of certain
motor vehicle violations.

Attempted third degree assault on a peace officer is a Class I
misdemeanor, Neb. Rev. Stat. §§ 28-201(4)(d) and 28-931(2)
(Reissue 1989), punishable by a sentence up to imprisonment of
1 year, a fine of $1,000, or both. Neb. Rev. Stat. § 28-106
(Reissue 1989).

Refusal to submit to a preliminary breath test is a Class V
misdemeanor. § 39-669.08(3). Section 28-106(1) provides that a
Class V misdemeanor is punishable by a fine of up to $100. The
sentences imposed for all of the foregoing convictions are
within the statutorily prescribed limits. Accordingly, we review
the sentences to determine whether the court abused its
discretion.

From and including 1976, Green has been convicted of
numerous offenses, including possession of a controlled
substance, resisting an officer, driving while under the influence
of alcoholic liquor, refusal to submit to a chemical test, third
degree assault, operating a motor vehicle while his driver’s
license was suspended, refusal to submit to a preliminary breath
test, malicious injury to property, and possession of more than
1 ounce of marijuana. Despite his obvious alcohol abuse, Green
denied that he has ever had problems with alcohol. From his
statement contained in the presentence report (PSR), it is clear
that Green does not take responsibility for his actions, but
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attributes his problems primarily to police harassment. The
probation officer recommended that Green not be placed on
probation. A report from an alcohol and drug abuse counselor
asserts: “[A]busive drinking is part of Mr. Green’s preferred
lifestyle . . . . Mr. Green perceives himself to be in direct conflict
with those who advocate more traditional values, and clearly he
rather enjoys his status as something of a radical.” The
counselor further reported that Green perceived no reason to
change his behavior except to comply with the requirements of
acourt order.

Green has displayed a longstanding disrespect for the law
and has formerly been convicted of refusing to submit to a
preliminary breath test, of fenses involving violence, and several
driving offenses. His conduct at trial and documentation
contained in the PSR more than show his unrepentant attitude.
The record provides no support for the conclusion that Green
will magically and instantaneously become a law-abiding
citizen. Placement of Green on probation would depreciate the
seriousness of the crimes of which he was found guilty and
promote disrespect for the law. The county court did not abuse
its discretion in failing to place Green on probation nor in
imposing the sentences that it did for reckless driving, the
attempted assault on Officer Fairchild, and Green’s refusal to
submit to a preliminary breath test.

The district court’s affirmance is affirmed in part and
reversed in part. The cause is remanded to the district court
with the directions that it vacate and set aside the county court’s
sentence for refusal to submit to a chemical test and remand the
matter to that court for further proceedings pursuant to law.

AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.
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1. Right to Counsel. If an indigent defendant is to be imprisoned upon conviction,
he or she has aright to court-appointed counsel at trial, regardless of whether the
offense for which he or she may be imprisoned is classified as petty,
misdemeanor, or felony.

2. Right to Counsel: Waiver. A criminal defendant may proceed pro se and forgo
his or her right to counsel, but the waiver of that right must be made voluntarily,
knowingly, and intelligently.

3. Right to Counsel. A trial court should warn a defendant who has the right to
counsel of the dangers and disadvantages of self-representation, but the warning
is not required.

4. Right to Counsel: Waiver. A voluntary, knowing, and intelligent waiver of
counsel can be found in the absence of a warning if the record viewed as a whole
shows such a waiver.

5. Right to Counsel. Once a defendant is informed of the right to retained or
appointed counsel, there is no requirement that the court advise the defendant
on each subsequent court appearance of that same right.

6. Right to Counsel: Waiver. By conduct, a defendant can voluntarily, knowingly,
and intelligently waive his or her right to counsel.

. A defendant’s familiarity with the criminal justice system
strongly weighs in favor of a finding that a waiver of counsel was voluntarily,
knowingly, and intelligently made.

8. Right to Counsel. A trial court may, but is not required to, appoint standby
counsel for a defendant proceeding pro se.

. The appointment of standby counsel is left to the discretion of the trial

court.

. A request for standby counsel is an important factor in deciding
whether a court should have appointed standby counsel.

11.  Supreme Court: Judicial Notice: Appeal and Error. When certain aspects of the
controversy have been previously considered and determined, the Supreme
Court can take judicial notice of facts recited in one of its earlier opinions
concerning the same defendant but involving a different conviction and
sentence.

12. Criminal Law: Trial: Evidence: Appeal and Error. An error in admitting or
excluding evidence in a criminal trial, whether of constitutional magnitude or
otherwise, is prejudicial unless it can be said that the error was harmless beyond
areasonable doubt.

13. Trial: Juries: Appeal and Error: Words and Phrases. When there is some
incorrect conduct by a trial court which, on review of the record, did not
materially influence the jury in a verdict adverse to a substantial right of the
defendant, the error is harmless.

14. Trial: Evidence: Appeal and Error. If evidence properly admitted at trial
overwhelmingly establishes a defendant’s guilt, any error in excluding
admissible evidence is harmless error beyond a reasonable doubt.
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. Erroneous admission of evidence is harmless error and
does not require reversal if the evidence erroneously admitted is cumulative and
other relevant evidence, properly admitted, or admitted without objection,
supports the finding by the trier of fact.

Trial: Evidence: Controlled Substances. A roach clip offered in evidence in
prosecution for possession of marijuana is relevant.

Rules of Evidence: Words and Phrases. Relevant evidence means evidence
having any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it would be
without the evidence.

Trial: Evidence. An exhibit is admissible, so far as identity is concerned, when it
has been identified as being the same object about which the testimony was
given. It must also be shown to the satisfaction of the trial court that no
substantial change has taken place in the exhibit so as to render it misleading.

. Whether sufficient foundation has been laid for the admission
of physical evidence must necessarily be determined on a case-by-case basis.
Trial: Evidence: Appeal and Error. A trial court’s determination of the
admissibility of physical evidence will not ordinarily be overturned except for an
abuse of discretion.

Trial: Evidence: Proof. Proof that an exhibit remained in the custody of law
enforcement and court officials is sufficient to prove a chain of possession and is
sufficient foundation to permit its introduction into evidence.

Juries: Verdicts: Jury Instructions. Although a jury may acquit an accused even
if its verdict is contrary to the law and the evidence, the defendant is not entitled
to have the jury instructed concerning the power of jury nullification.
Convictions: Appeal and Error. In determining the sufficiency of the evidence to
support a finding of guilt in a criminal case, this court does not resolve conflicts
in the evidence, pass on the credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence. Those matters are for the finder of fact,
whose findings must be sustained if, taking the view most favorable to the State,
thereis sufficient evidence to support them.

Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the
Supreme Court will not set aside a guilty verdict in a criminal case where such
verdict is supported by relevant evidence. Only where evidence lacks sufficient
probative force as a matter of law may the Supreme Court set aside a guilty
verdict as unsupported by evidence beyond a reasonable doubt.

Convictions: Circumstantial Evidence: Proof. A defendant may be convicted by
circumstantial evidence which establishes the defendant’s guilt beyond a
reasonable doubt. The State is required to establish the defendant’s guilt for the
crime charged, but is not required to disprove every hypothesis consistent with
the defendant’s presumed innocence.

Controlied Substances: Intent: Evidence: Proof. A defendant possesses a
controlled substance when the defendant knows of the nature or character of the
substance and its presence and has dominion or control over the substance. A
defendant’s control or dominion over premises where a controlled substance is
located may establish the defendant’s constructive possession of the controlled
substance.
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27. Controlled Substances: Circumstantial Evidence: Proof. The existence of
narcotics may be proved by circumstantial evidence. There need be no sample
placed before the jury, nor need there be testimony by qualified chemists, as long
as the evidence is sufficient to support an inference that the material in question
was narcotics.

28. Sentences: Probation and Parole: Appeal and Error. The denial of probation
and the imposition of a sentence within statutorily prescribed limits will not be
disturbed on appeal unless there has been an abuse of discretion.

Appeal from the District Court for Platte County, JouN C.
WHITEHEAD, Judge, on appeal thereto from the County Court
for Platte County, LYLE WINKLE, Judge. Judgment of District
Court affirmed.

James C. Stecker for appellant.

Robert M. Spire, Attorney General, and Barry Waid for
appellee.

HasTiNgs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Patrick J. Green appeals his Platte County Court conviction
for possession of marijuana and sentence imposed therefor. We
affirm.

As explained in State v. Green, ante p. 475, 471 N.W.2d
402 (1991) (Green II), this same defendant was involved in a
trio of appeals arising from separate events occurring in Platte
County over the course of several days. See, also, State v.
Green, ante p. 328, 470 N.W.2d 736 (1991) (Green I). The
same county judge presided over each of Green’s jury trials.

In this marijuana conviction appeal, Green claims that the
trial court erred in (1) finding that he voluntarily, knowingly,
and intelligently waived his right to counsel; (2) failing to
appoint standby counsel; (3) striking a witness’ testimony; (4)
receiving certain exhibits in evidence; (5) refusing to give his
proposed instruction on jury nullification; (6) finding that the
evidence was sufficient to convict him; and (7) imposing an
excessive sentence.

On the evening of March 12, 1989, police officers Todd D.
Thalken and Charles D. Case, Jr., were dispatched to a
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Columbus, Nebraska, residence to investigate a domestic
disturbance. The house had two apartments with separate
doorways located on the front porch. The apartment on the
main floor was rented to Penny Grape..Glen Grape leased the
upstairs apartment. Rosemary and Warren Hellbusch resided
with Glen Grape. Rosemary Hellbusch and Glen Grape
informed Thalken that Green had been in their apartment and
had refused to leave when requested. Grape appeared
frightened and expressed his fear that Green might attack him.

Thalken went downstairs to speak with Green to “get his side
of the story.” At that point, Green was standing on the porch
between the two doors. Green stated that he lived in the house.
He was very argumentative and aggressive and ordered the
policemen to leave. Thalken returned upstairs to speak with
Glen Grape and Rosemary Hellbusch and to obtain a written
statement of the events. Officer Alan C. Wilkins was also
dispatched to the scene on the evening in question and, upon
arrival, went to the upstairs apartment. While Thalken was
obtaining statements from Grape and Hellbusch, Thalken
observed Green standing part way inside the door of Glen
Grape’s apartment, and Wilkins heard Green yell that the
disturbance was downstairs and that he was the culprit. Grape
again communicated to the officers his fear of Green.

Case and Wilkins returned downstairs followed by Thalken,
who informed Green that he was under arrest for trespassing.
Green ran into the downstairs apartment and, along with
Penny Grape, held a storm door shut in an attempt to prevent
the police from entering. The police were able to resist Grape’s
and Green’s efforts and entered the apartment in order to
apprehend Green for trespassing in the upstairs apartment.
Case, Wilkins, and Thalken chased Green through a living
room and into a kitchen, where he was finally subdued and
arrested. Case observed a marijuana pipe and a roach clipon a
kitchen counter and informed Thalken and Wilkins of his
observation. There was partially smoked marijuana inside the
pipe. Green was escorted by Thalken to his police cruiser and
taken to the police station.

In the early morning hours of the following day, a search
warrant for the Grape-Green apartment was obtained.
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Investigator Timothy D. Kayl of the Columbus Police
Department was assigned to assist in a search of the premises.
He was accompanied to the apartment by Thalken, Wilkins,
and Officer Badura. Five members of the police department
were present during the search: Thalken, Case, Wilkins, Kayl,
and Badura. With the exception of Badura, all the officers
testified at trial.

During execution of the warrant, Kayl found a bag of
marijuana in a dresser drawer in a bedroom. Motor vehicle
titles bearing Green’s name and/or signature, as well as female
undergarments, were discovered in that drawer. The remaining
dresser drawers contained both men’s and women’s clothing.
Mostly adult male and female clothes were found in the
bedroom in which the marijuana was discovered. Another
dresser in the bedroom contained books, papers, and articles of
clothing. The record is silent as to whether male or female
clothing was in the second dresser. Also in the bedroom was a
twin-sized bed.

Green returned to the apartment and was present during at
least part of the search. While the premises were being
searched, Green told Wilkins that police officers had found
“my ounce and a half” and that they would attempt to
prosecute the defendant for delivering the substance. Case and
Kayl corroborated Wilkins’ testimony on that point. Thalken
corroborated Wilkins’ testimony and also testified that Green
identified his “ounce and a half” as his “stash of pot.”

In a cupboard in a living room, Thalken and Kayl discovered
a tray with seeds and organic material that appeared to be
marijuana, a metal scale, several brass fittings, and a wood pipe
with burnt material that smelled like marijuana.

In the bedroom where marijuana was found, Case recovered
an application and order to postpone the payment of a fine and
costs from the Platte County Court addressed to Green at 2010
11th Street, the address of the downstairs apartment. The
application and order was found in a cardboard box at the foot
of the dresser in which marijuana was discovered. Case testified
that on an earlier occasion when he had responded to a dispute
at 2010 11th Street, Green informed him that he lived at that
address.
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On March 24, 1989, a one-count criminal complaint was
filed in the county court for Platte County charging Green, in
essence, with possessing more than 1 ounce but not more than 1
pound of marijuana. Green was arraigned on March 28, 1989.
At a hearing on April 4, 1989, the court entered a plea of not
guilty in Green’s behalf. Green requested a jury trial, during
which he represented himself. The jury found the defendant
guilty of the crime charged. The defendant was sentenced to a
term of imprisonment of 7 days in jail, to be served
concurrently with any other sentence imposed.

The sentencing order was entered on July 27, 1989, and
Green timely appealed to the district court. On May 1, 1990, the
district court affirmed the county court’s judgment. A timely
notice of appeal to this court was filed in the district court on
May 4, 1990. An attorney represented Green in both his appeal
to the district court and to this court.

1. WAIVER OF RIGHT TO COUNSEL

At his March 28, 1989, arraignment, Green was advised of
certain constitutional and statutory rights. This advisement
included Green’s right to have an attorney at all critical stages of
the proceedings and the right to court-appointed counsel at
public expense. The court explained to Green the nature of the
charge and the possibility of a jail sentence upon conviction of
that charge. When the court asked the defendant if he wanted
an attorney to represent him, Green stated that he would not
know until after he had read the police report. The court
continued the matter for 1 week, until April 4, so that Green
could review the police report and make his decision regarding
counsel. Green was further informed that if he desired counsel,
he should retain one if he was financially able, or if he was
financially unable to retain counsel, he should promptly make
application to the court for appointment of counsel. The court
made it abundantly clear that Green’s decision concerning
counsel was to be made before his next court appearance, on
April 4. Green stated that he understood.

Green appeared without counsel on April 4, 1989, and a plea
of not guilty was entered by the court in Green’s behalf. It was
at that time the defendant requested a jury trial.
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The defendant next appeared pro se at a pretrial conference
held on May 10, 1989, and moved to have the complaint
" dismissed on the ground that the search was illegally conducted
and that there was no probable cause for the issuance of the
search warrant. Green never requested a hearing on the matter.
He expressly stated that he was not moving to suppress any
evidence. The defendant claimed that in this case four warrants
were issued and that two of them were forged by police. Green
said he wanted to present that evidence to the jury. Thereafter,
when Green did not respond when the court asked if there were
any motions, the court set a jury trial for June 1, 1989. The
court denied Green’s motion for a continuance, which the
defendant sought on the basis that the Nebraska Civil Liberties
Union was investigating his case. Green appeared pro se at his
trial which was held on June 1.

As he did in Green I and Green II, the defendant claims that
his waiver of counsel was not voluntarily, knowingly, and
intelligently made because the trial court failed to advise him of
the dangers of self-representation. Since we disagree with that
contention, we need not reach Green’s claim that the trial
court’s failure to so warn constitutes reversible error.

As a threshold matter, assuming that he was indigent, it is
clear that Green had a right to court-appointed counsel. If an
indigent defendant is to be imprisoned upon conviction, he or
she has a right to court-appointed counsel at trial, regardless of
whether the offense for which he or she may be imprisoned is
classified as petty, misdemeanor, or felony. Argersinger v.
Hamlin, 407 U.S. 25,92 S. Ct. 2006, 32 L. Ed. 2d 530 (1972).
See, also, Neb. Rev. Stat. § 29-3902 (Cum. Supp. 1990)
(statutory right to counsel for felony defendants and
misdemeanants who may be punished by imprisonment). It is
equally true that a criminal defendant may proceed pro se and
forgo his or her right to counsel, but the waiver of that right
must be made voluntarily, knowingly, and intelligently. Faretta
v. California, 422 U.S. 806, 95 S. Ct. 2525, 45 L. Ed. 2d 562
(1975).

This court has rejected Green’s argument that a defendant
must be explicitly warned of the dangers and disadvantages of
self-representation before a voluntary, knowing, and intelligent
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waiver of counsel can be found. In Green I, we held that a trial
court should warn a defendant who has the right to counsel of
the dangers and disadvantages of self-representation, but that
the warning is not required. Instead, a voluntary, knowing, and
intelligent waiver of counsel can be found in the absence of a
warning if the record viewed as a whole shows such a waiver. Id.

At his arraignment, Green was advised of his right to
court-appointed counsel. He was again informed at the
conclusion of the arraignment that he could retain his own
counsel if he could afford one, but that if he did not have
sufficient funds to engage private counsel, he should make
application to the court for appointed counsel. Once a
defendant is informed of the right to retained or appointed
counsel, there is no requirement that the court advise the
defendant on each subsequent court appearance of that same
right. Green I. Green was aware that his decision had to be
made before he was to enter his plea 1 week later. He thereafter
appeared pro se at all his court appearances. It was reasonable
for the court to infer that Green read the police reports and
concluded that he could adequately defend himself. By
conduct, a defendant can voluntarily, knowingly, and
intelligently waive his or her right to counsel. Id.

Not only did Green appear pro se after being advised to reach
a decision concerning his right to counsel and after examining
the police reports to determine the strength of the State’s case,
but, as the presentence report and Green’s past appeals to this
court demonstrate, he also had a long history of involvement in
the judicial system. In Green I, we determined that a
defendant’s familiarity with the criminal justice system strongly
weighs in favor of a finding that a waiver of counsel was
voluntarily, knowingly, and intelligently made. As noted in
Green II, the defendant has often elected to waive counsel and
proceed pro se. In two of his cases which were appealed to this
court, Green represented himself at trial. See, State v. Green,
236 Neb. 33, 458 N.W.2d 472 (1990); State v. Green, 229 Neb.
493, 427 N.W.2d 304 (1988). Green even represented himself
pro se in his 1988 appeal to this court. This court held in Green’s
1990 appeal that his waiver of counsel was made voluntarily,
understandingly, and intelligently.
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In view of the record, we cannot say that the trial court was
clearly wrong in finding Green’s waiver of counsel to be valid.
See Green I (“clearly erroneous” standard of review for a
determination of whether waiver of counsel was voluntary,
knowing, and intelligent).

II. STANDBY COUNSEL

The defendant argues that the trial court committed
reversible error by failing sua sponte to appoint standby counsel
to assist him in his defense. The same contention was made in
Green Iand Green I1.

A trial court may, but is not required to, appoint standby
counsel for a defendant proceeding pro se. Green I. Since the
appointment of standby counsel may interfere with the orderly
progression of a case and runs the risk of infringing on a
defendant’s right to self-representation, we held in Green I that
the appointment of standby counsel is left to the discretion of
thetrial court.

In this case, Green never requested standby counsel. See
State v. Green, 236 Neb. 33, 458 N.W.2d 472 (1990) (a request
for standby counsel is an important factor in deciding whether a
court should have appointed standby counsel). This court may
take judicial notice of Green’s hostility toward and mistrust of
attorneys in Platte County, as reported in Green I and Green I,
which the defendant had communicated to this same trial judge
before the trial was conducted in this case. See State v. Losieau,
180 Neb. 671, 144 N.W.2d 406 (1966) (when certain aspects of
the controversy have been previously considered and
determined, the Supreme Court can take judicial notice of facts
recited in one of its earlier opinions concerning the same
defendant but involving a different conviction and sentence).

Although Green may have made misjudgments during the
course of the trial, appointment of standby counsel in the
absence of Green’s request to do so, particularly when viewed in
light of his obvious antagonism toward members of the local
bar, might well have resulted in an infringement on Green’s
right to self-representation. See McKaskle v. Wiggins, 465 U.S.
168, 104 S. Ct. 944, 79 L. Ed. 2d 122 (1984) (appeal based on
infringement of right to self-representation because of
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interference of standby counsel with whom defendant was
antagonistic). In light of these considerations, the trial court did
not abuse its discretion in not appointing standby counsel for
Green. )

II1. STRIKING GRAPE’S TESTIMONY

The following testimony was elicited from Penny Grape
during the State’s case in chief. Penny Grape testified that on
the night in question, her children and Green were residing with
her. Grape further testified that Green shared a bedroom with
her and kept his personal effects in that room. Her testimony
reflects that Green had full access to the house, including the
bedroom in which the marijuana that he was charged with
possessing was discovered.

Green also called Penny Grape to testify in his case in chief.
At that time, on direct examination, Grape stated that the
dresser in which marijuana was found was hers and that Green’s
dresser was to the left of hers. Penny Grape also testified that it
was a strong possibility that one of her and Green’s many
visitors might have left paraphernalia on the premises.

During the State’s cross-examination, Penny Grape testified
in substance that the dresser in question was hers and that the
only objects which Green kept in her dresser were the car titles
which she placed there. When asked if she knew that marijuana
was found in the dresser, she invoked her fifth amendment
privilege against self-incrimination. She then stated that Green
had access to the dresser. Grape denied that any friends or any
children whom she babysat went into the bedroom where the
marijuana was found. She testified that she did not see a bag of
marijuana on the night in question. When the State again asked
her if she observed Wilkins remove any marijuana or “green
leafy stuff,” Penny Grape invoked her fifth amendment
privilege. She invoked the privilege for a third time after the
State questioned her concerning paraphernalia in the residence.
The court advised the jury to “disregard any testimony of this
witness since she has invoked her privilege against
self-incrimination.”

Green argues that Penny Grape should not have been
permitted to assert her fifth amendment privilege because any
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answer she may have given would not have incriminated her or
had already been given and that she waived the privilege by
earlier providing incriminating testimony. The defendant
contends that the court’s action in striking the testimony
prejudicially deprived him of the right to present his defense.

“[A]n error in admitting or excluding evidence in a criminal
trial, whether of constitutional magnitude or otherwise, is
prejudicial unless it can be said that the error was harmless
beyond a reasonable doubt. [Citations omitted.]” State v.
Bradley, 236 Neb. 371, 396, 461 N.W.2d 524, 542 (1990).
“When there is some incorrect conduct by a trial court which,
on review of the record, did not materially influence the jury in
a verdict adverse to a substantial right of the defendant, the
error is harmless. [Citation omitted.]” State v. Plant, 236 Neb.
317,338,461 N.W.2d 253, 269 (1990).

As Green correctly recognizes, the only testimony of Penny
Grape’s that could have benefited him was her statements that a
visitor may have left the paraphernalia in the apartment, that
the dresser in question was hers, that Green had a separate
dresser, and that she placed his car titles in her dresser. The trial
court’s statement that the jury must disregard any testimony of
Penny Grape was ambiguous. It is not clear whether the trial
court was referring to Penny Grape’s trial testimony in its
entirety or solely her testimony elicited during Green’s case in
chief. Out of an abundance of caution, we construe the court’s
statement to mean the former. Thus, in determining whether
the county court committed prejudicial error, all of Penny
Grape’s testimony is ignored. Our assumption that the trial
court struck Grape’s entire testimony is in no way a reflection
on the propriety of that action, nor is it intended as guidance to
trial courts when faced with a similar situation. Since Penny
Grape’s testimony during the State’s case in chief could only be
interpreted as damaging to Green, this interpretation is
advantageous to him.

Even if the jury believed that the dresser was Penny Grape’s
and that she placed Green’s car titles in the drawer in which the
marijuana was found, this does not show that Green did not
place the marijuana in that drawer. It was uncontroverted at
trial that Green resided with Penny Grape in the downstairs
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apartment. From the uncontradicted testimony that adult male
clothing was present in the dresser and bedroom where the
police discovered the marijuana, it is clear that Green shared the
bedroom with Penny Grape and would obviously have access to
all areas of the room, including dresser drawers. Most
importantly, Penny Grape’ statements were overwhelmingly
outweighed by Wilkins’ testimony that Green admitted that the
police had found his “ounce and a half,” the testimony of three
other officers corroborating that admission, and Thalken’s
testimony of Green’s admission that the ounce and a half the
defendant was referring to was “pot,” i.e., marijuana. See
State v. Hankins, 232 Neb. 608, 441 N.W.2d 854 (1989) (if
evidence properly admitted at trial overwhelmingly establishes
adefendant’s guilt, any error in excluding admissible evidence is
harmless error beyond a reasonable doubt). Accord, State v.
Jones, 246 Kan. 214, 787 P.2d 726 (1990); Young v. State, 562
So. 2d 370 (Fla. App. 1990). On review of the entire record, we
conclude that the striking of Penny Grape’s testimony did not
materially influence the jury in a verdict adverse to a substantial
right of the defendant. Any error in striking any of Grape’s
testimony was harmless beyond a reasonable doubt.

IV.RECEIPT OF EXHIBITS IN EVIDENCE

Several exhibits were received in evidence over Green’s
objections. These exhibits were a picture of the dresser in which
the bag of marijuana was found, a picture of the seized
marijuana, the pipe and roach clip, the bag of marijuana seized
on the night in question, and the application and order sent to
Green by the Platte County Court, bearing the Grape-Green
apartment address. Green’s principal claim is that because an
insufficient chain of custody was shown for those exhibits, they
were inadmissible.

“ ‘Erroneous admission of evidence is harmless error and
does not require reversal if the evidence erroneously admitted is
cumulative and other relevant evidence, properly admitted, or
admitted without objection, supports the finding by the trier of
fact.’ [Citations omitted.]” State v. Plant, supra at 338, 461
N.W.2d at 269. In view of the testimony that the marijuana was
found in the dresser and the fact that the bag of marijuana was
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introduced in evidence, the photographs depicting the dresser
and the marijuana were merely cumulative evidence. In the
context of the entire record, either photograph had little
probative value. Assuming, arguendo, the inadmissibility of
those photographs, any error in admitting them was harmless
beyond a reasonable doubt. Therefore, our analysis is restricted
to the admissibility of the pipe and roach clip, the marijuana,
and the application and order.

In addition to attacking the chain of custody of the exhibits
at issue, Green also contends that the pipe, roach clip, and
application and order were irrelevant. This court has held that a
roach clip offered in evidence in prosecution for possession of
marijuana is relevant. State v. Rathburn, 195 Neb. 485, 239
N.W.2d 253 (1976). The fact that a pipe and roach clip were
found in the apartment where Green resided and where the
marijuana was found makes it more probable that Green
knowingly or intentionally possessed the marijuana than would
be the case if the pipe or roach clip were not in evidence. See
Neb. Rev. Stat. § 27-401 (Reissue 1989) (relevant evidence
means evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the
action more probable or less probable than it would be without
the evidence). That the pipe and roach clip are relevant to the
issue of intent or knowledge forecloses any claim that the
evidence was inadmissible as evidence of other crimes. See Neb.
Rev. Stat. § 27-404 (Reissue 1989). Turning to the relevance of
the application and order addressed to Green bearing the
address of the premises where the marijuana was found, the
application and order tended to make it more probable that
Green resided with Grape and that he constructively possessed
the marijuana, as will be more fully discussed in part VI of this
opinion. Finally, there is no reason to believe that the probative
value of the pipe, roach clip, and application and order was
substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless
presentation of cumulative evidence. See Neb. Rev. Stat.
§ 27-403 (Reissue 1989).

On the question of whether proper foundation was laid for
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admissibility of the exhibits, we are governed by the principle

set forth in State v. Weible, 211 Neb. 174, 182, 317 N.W.2d 920,

924-25 (1982):
[A]n exhibit is admissible, so far as identity is concerned,
when it has been identified as being the same object about
which the testimony was given. It must also be shown to
the satisfaction of the trial court that no substantial
change has taken place in the exhibit so as to render it
misleading. As long as the article can be identified, it is
immaterial in how many or in whose hands it has been.

“ ‘Important in such situations are the nature of the exhibit,
the circumstances surrounding its preservation and custody,
and the likelihood of intermeddlers tampering with the
object.’ ” State v. Apker, 204 Neb. 577, 578, 284 N.W.2d 14, 16
(1979). “If substantial identity of one condition with the other
condition is reasonably probable, the trial court may receive the
exhibit in evidence.” State v. Langer, 192 Neb. 525, 527, 222
N.W.2d 820, 822 (1974). “Whether sufficient foundation has
been laid for the admission of physical evidence must
necessarily be determined on a case-by-case basis. [Citation
omitted.]” State v. Kerns, 201 Neb. 617, 621, 271 N.W.2d 48,
50-51 (1978). “[A] trial court’s determination of the
admissibility of physical evidence will not ordinarily be
overturned except for [an] abuse of discretion. [Citations
omitted.]” Weible, supra at 183,317 N.W.2d at 925.

Wilkins testified that once the pipe and roach clip were seized
by Case, that officer maintained possession of them on the
night in question and marked them as evidence and that Wilkins
obtained the exhibit from a secured evidence locker on the
morning of the trial. At trial, Case identified the pipe and roach
clip as those that he found in the kitchen after Green had been
arrested. Case testified that the pipe and roach clip were in
substantially the same condition as they were the night in
question, that he kept the items in his possession until he
surrendered them to Captain Scriven, and that Wilkins
retrieved them from Scriven.

Kayl testified that he seized the marijuana from the dresser in
the Grape-Green apartment. Wilkins testified that while he was
still in the apartment, Kayl gave him the marijuana on the
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evening in question, that he marked it as evidence, that he
placed the marijuana in a police narcotics evidence locker, that
no one other than police personnel had access to that locker,
and that he brought the marijuana with him to court on the day
of trial. Kayl testified that based on his signature on the
evidence bag, the exhibit was the same bag of marijuana which
herecovered from the apartment.

Case testified that he found the application and order
addressed to Green at the searched premises and that he gave it
to Wilkins. Wilkins placed the application and order in an
evidence bag with the rest of the evidence and marked it, and
the application and order was kept in the custody and control of
the Columbus Police Department until it was brought to court
on the day of Green’s trial. It was Case’s testimony that the
application and order offered in evidence was the application
and order which he seized during the search. Wilkins testified
that the application and order was in substantially the same
condition as it was when it was placed in the evidence bag.

The foundational evidence demonstrates that the pipe and
roach clip, the marijuana, and the application and order were
the same objects about which testimony was given and that no
substantial change had taken place in the exhibits so as to render
them misleading. Green’s concern that intermeddlers tampered
with the exhibits is unfounded. “[Plroof that an exhibit
remained in the custody of law enforcement and court officials
is sufficient to prove a chain of possession and is sufficient
foundation to permit its introduction into evidence. [Citations
omitted.])” State v. Langer, supra at 527, 222 N.W.2d at 822. As
the foregoing shows, the exhibits in this case were in the custody
of the Columbus Police Department after they were placed
there until introduced at trial. The trial court did not abuse its
discretion in admitting the pipe and roach clip, the marijuana,
and the application and order.

V. INSTRUCTION ON JURY NULLIFICATION
Green proposed an instruction which reads in relevant part
that “the jury has an ‘unreviewable and unreversible power . . .
to acquit in disregard of the instructions on the law given by the
trial judge . . . ” Green assigns as error the trial court’s refusal
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to give that instruction on jury nullification.

Green raised this same argument in State v. Green, 236 Neb.
33,458 N.W.2d 472 (1990). In that case, we held that although a
jury may acquit an accused even if its verdict is contrary to the
law and the evidence, the defendant is not entitled to have the
jury instructed concerning the power of jury nullification.
Accord, United States v. Drefke, 707 F.2d 978 (8th Cir. 1983),
cert. denied 464 U.S. 942, 104 S. Ct. 359, 78 L. Ed. 2d 321;
United States v. Moylan, 417 F2d 1002 (4th Cir. 1969)
(exhaustive discussion of doctrine of jury nullification), cert.
denied 397 U.S. 910, 90 S. Ct. 908, 25 L. Ed. 2d 91 (1970). This
assignment of error is meritless.

VI. SUFFICIENCY OF THE EVIDENCE

“Any person knowingly or intentionally possessing
marijuana weighing more than one ounce but not more than
one pound shall be guilty of a Class ITIA misdemeanor.” Neb.
Rev. Stat. § 28-416(4) (Cum. Supp. 1988). Green’s sixth
assignment of error claims that the evidence was insufficient to
support his conviction under § 28-416(4).

In determining the sufficiency of the evidence to support a
finding of guilt in a criminal case, this court does not resolve
conflicts in the evidence, pass on the credibility of witnesses,
. determine the plausibility of explanations, or weigh the
evidence. State v. Allison, ante p. 142, 469 N.W.2d 360
(1991). Those matters are for the finder of fact, whose findings
must be sustained if, taking the view most favorable to the
State, there is sufficient evidence to support them. Id.

“““On a claim of insufficiency of evidence, the
Supreme Court will not set aside a guilty verdict in a
criminal case where such verdict is supported by relevant
evidence. Only where evidence lacks sufficient probative
force as a matter of law may the Supreme Court set aside a
guilty verdict as unsupported by evidence beyond a
reasonable doubt.” ’ [Citation omitted.})”

State v. Cogswell, 237 Neb. 769, 771, 467 N.W.2d 680, 681-82
(1991).

“¢“A defendant may be convicted by circumstantial

evidence which establishes the defendant’s guilt beyond a








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































