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DIANES. DOUGLAS, APPELLANT, V. MARK A. DOUGLAS, APPELLEE.
466 N.W.2d 521

Filed March 8,1991. No. 89-011.

Appeal from the District Court for Lancaster County, PAuL
D. MEeRrRITT, JR., Judge, upon the recommendation of the
Appellate Division of the District Court, BUCKLEY, Davis, and
ILLINGWORTH, District Judges. Reversed and dismissed.

Sandra Hernandez Frantz for appellant.
Paul E. Galter, of Bauer, Galter & O’Brien, for appellee.

HAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

Having considered the briefs and the recommendation of the
Appellate Division of the District Court and upon a de novo
review of the record, we find that there is insufficient evidence
in the record to sustain the district court’s modification of the
decree, and its judgment is reversed and the application for
modification is dismissed. Appellant is awarded the sum of
$300 to be applied to her attorney fees, to be paid by the
appellee.

REVERSED AND DISMISSED.

DEBBIE McCAMISH, APPELLANT, V. DouGLAS COUNTY HOSPITAL,
APPELLEE.
466 N.W.2d 521

Filed March 8, 1991. No. 89-099.

1. Equal Opportunity: Pleadings: Time: Appeal and Error. The standard of review
applied by the Supreme Court when reviewing a district court’s review of an
order of the Nebraska Equal Opportunity Commission involving a petition filed
prior to July 1, 1989, is de novo on the record.

2. Fair Employment Practices: Discrimination. Generally, it is unlawful for an
employer to fail or refuse to hire or to discharge any individual with respect to
employment because of such individual’s disability. Neb. Rev. Stat. § 48-1104
(Reissue 1988).
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3. Fair Employment Practices: Discrimination: Proof. A complaining employee
has the burden of proving a prima facie case of discrimination, and once the
employee has succeeded in that respect, the burden shifts to the employer to
articulate some legitimate, nondiscriminatory reason for rejection or discharge
of the employee. Should the employer carry the burden, the employee must then
have an opportunity to prove by a preponderance of the evidence that the
legitimate reasons offered by the employer were not its true reasons, but were a
pretext for discrimination.
: In order to establish a prima facie case of
discrimination, the employee must show that she or he is a member of a
protected class, that she or he is qualified for the position of employment
sought, that she or he applied for and was rejected or discharged from that
position, and that after she or he was rejected or discharged the job remained
open.
5. Fair Employment Practices. If an employer desires unequivocal answers to a
preemployment health questionnaire, it must ask unequivocal questions.

Appeal from the District Court for Douglas County: J.

PaTrick MULLEN, Judge. Reversed and remanded with
directions.

Thomas F. Dowd and Terry L. Inserra, of Thomas F. Dowd
& Associates, for appellant.

Ronald L. Staskiewicz, Douglas County Attorney, and
Thomas E. Brown for appellee.

Hastings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

HasTings, C.J.

This is an appeal from the order of the district court which
affirmed the decision of the Nebraska Equal Opportunity
Commission (NEOC). NEOC found that Debbie McCamish,
the plaintiff, had failed to prove that her disability (epilepsy)
was unrelated to her ability to engage in her particular
occupation. Thus, she failed to prove she was a member of a
protected class under Neb. Rev. Stat. § 48-1102(8) (Reissue
1988). Furthermore, the NEOC held that her dismissal by the
hospital was justified by a nondiscriminatory reason. We
reverse, and remand the cause with directions.

On June 30, 1986, McCamish, then 18 years of age, applied
for a position of employment as a food service worker at
Douglas County Hospital. She was hired by the defendant, and
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began her employment on August 22, 1986. Her duties included
filling patients’ orders when operating in one of about seven
service positions. A separate position is assigned to the type of
order being filled, e.g., bread, meat and potatoes, beverages,
etc. McCamish places the items on trays. The trays are then
placed on carts and taken to the patients. McCamish does not
directly serve the patients.

McCamish was dismissed from her position on January 22,
1987, by the director of dietary services, Norma Drake. Drake
indicated that McCamish’s employment was terminated
because McCamish failed to indicate on her preemployment
health questionnaire that she had experienced any prior
problems with headaches or loss of consciousness. McCamish
asserts that she was dismissed simply because she had recently
been diagnosed as having epilepsy.

To apply for a job with Douglas County Hospital, an
applicant must fill out a health questionnaire. The
questionnaire provides that if the applicant falsifies or fails to
disclose health problems, the applicant, once hired, will be
dismissed from the job. Among the questions asked are
whether the applicant has or has had fainting or dizzy spells,
balance problems, epilepsy, convulsions or seizures, frequent or
severe headaches, and head injuries or loss of consciousness;
whether one has consulted or been treated by clinics,
physicians, chiropractors, or practitioners in the last 5 years;
and whether one has been hospitalized. McCamish responded
negatively to all the above questions.

Contrary to her answers on the questionnaire, McCamish
had experienced prior episodes of loss of consciousness. The
first such occasion occurred in June 1984. At that time
McCamish spent roughly 2 to 3 hours in the hospital. The
treating physician indicated that she had experienced a seizure.
However, Lela Taylor, McCamish’s mother, testified that
neither the physician nor the hospital staff informed her that
her daughter had a convulsion or seizure. The record indicates
that no further medical inquiry was made at this time to
determine the cause of the alleged seizure. The second period of
a loss of consciousness also occurred in the summer of 1984.
Again, no medical inquiry was performed to determine the
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cause of the “blackouts.” McCamish and her mother attributed
the incidents to the stress of recently giving her newborn child
up for adoption, a lack of proper diet, and fatigue.

During the next 2 years, McCamish did not experience any
notable health problems. Hence, prior to filling out the health
questionnaire, she did not know or believe that she had a health
problem.

In her testimony, McCamish further explained that she
answered negatively to ever having experienced a loss of
consciousness by stating that she did not consider herself
unconscious.

During the period between the time McCamish filled out the
health questionnaire and her first day of employment, she
experienced a third episode of loss of consciousness, while
riding on the back of a motorcycle. McCamish was instructed
to take 300 milligrams of Dilantin a day. Dilantin is the
trademark preparation of phenytoin. Phenytoin is “[a]n
anticonvulsant and cardiac depressant . . . used in the treatment
of all forms of epilepsy except petit mal and as an
antiarrhythmic.” The Sloane-Dorland Annotated Medical-
Legal Dictionary 548 (1987).

In a followup visit, McCamish was examined by Dr. Erich W.
Streib, a neurologist, on August 4, 1986. Dr. Streib concluded
that McCamish had a convulsive disorder and had had an
epileptic seizure. A CAT scan was ordered. The scan, taken in
November, revealed a large right temporal fossa arachnoidal
cyst. The medical opinion was that the seizures could be
controlled through medication. However, if the cyst continued
to enlarge, it might become increasingly difficult to control the
seizures without surgery.

Upon learning of McCamish’s condition, Dr. John A.
Ursick, medical director at Douglas County Hospital,
recommended, on January 20, 1987, that McCamish’s
employment with the hospital be terminated. Although not
exactly sure of McCamish’s job duties, Dr. Ursick believed that
since McCamish’s position as a food service worker entailed the
handling of hot foods and hot liquids, her medical condition
might jeopardize her safety and the safety of other employees.
However, in his testimony before the NEOC, Dr. Ursick
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admitted that if McCamish took her medication regularly, she
would be able to work without hazard to herself or to other
personnel.

Dr. Streib believes that McCamish can safely perform her job
duties. He gave as his opinion that if McCamish is going to have
a seizure, she will be able to recognize the warning signs which
will enable her to avoid kitchen accidents. Furthermore, Dr.
Streib contends that the seizures can be “easily controlled” by
continued medication.

On February 2, 1987, McCamish was examined by Dr.
Dantiel L. McKinney. Dr. McKinney agreed with Dr. Streib’s
assessment of McCamish’s convulsion disorder. Dr. McKinney
felt that if McCamish continued to take her medication, she
would be able to work without hazard to herself or to other
employees.

Even Drake admitted that McCamish could work as a food
service worker as long as her epileptic condition was controlled.
However, Drake terminated McCamish’s position at the
hospital.

The NEOC ruled that McCamish did not demonstrate by
persuasive evidence that her handicap was unrelated to her
ability to engage in a particular occupation and, further, that
the hospital had a legitimate nondiscriminatory reason for
termination which was not rebutted as a pretext for
discrimination. The district court affirmed the NEOC’s order.

McCamish assigns as error (1) the district court’s finding that
McCamish was not a member of a protected class because she
could not perform the duties of a food service worker due to her
handicap of epilepsy and (2) the district court’s finding that
even if McCamish was a member of a protected class, her
discharge was for the nondiscriminatory reason of falsification
of a preemployment questionnaire.

The standard of review to be applied by the Supreme Court
when reviewing a district court’s review of an order by the
NEOC involving a petition filed before July 1, 1989, is de novo
on the record. Father Flanagan’s Boys’ Home v. Goerke, 224
Neb. 731, 401 N.W.2d 461 (1987); Harris v. Misty Lounge, Inc.,
220 Neb. 678, 371 N.W.2d 688 (1985); Neb. Rev. Stat.
§ 84-918(2) (Cum. Supp. 1990).

[e]
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The Nebraska Fair Employment Practice Act establishes the
state policy on employment and how this policy should be
fostered. “It is the policy of this state to foster the employment
of all employable persons in the state on the basis of merit
regardless of their race, color, religion, sex, disability, or
national origin, and to safeguard their right to obtain and hold
employment without discrimination . . . .” Neb. Rev. Stat.
§ 48-1101 (Reissue 1988). To carry forth this policy the
Legislature has made it unlawful for an employer to “fail or
refuse to hire or to discharge any individual . . . with respect to .
. . employment, because of such individual’s . . . disability . . . .”
Neb. Rev. Stat. § 48-1104 (Reissue 1988).

Under this act, epilepsy and other seizure disorders are
characterized as disabilities. However, the epilepsy or seizure
disorder must be “unrelated to such person’s ability to engage in
a particular occupation.” § 48-1102(8); Goerke, supra. In other
words, McCamish’s disability must be unrelated to her ability to
engage in her particular occupation. Thus, the key inquiry in
this case is whether McCamish’s condition inhibits her ability to
perform her job safely and efficiently. The NEOC and district
court concluded that McCamish’s disability was relaied to her
ability to perform her job, and therefore, she failed to meet the
first element of establishing a prima facie case.

That is to say, a complainant has the burden of proving a
prima facie case of discrimination, and once the complainant
has succeeded in that respect, the burden shifts to the employer
to articulate some legitimate, nondiscriminatory reason for
rejection or discharge of the employee. Should the employer
carry the burden, the employee must then have an opportunity
to prove by a preponderance of the evidence that the legitimate
reasons offered by the employer were not its true reasons, but
were a pretext for discrimination. Goerke, supra.

In order to establish a prima facie case, the employee must
show that she or he is a member of a protected class, that she or
he is qualified for the position of employment sought, that she
or he applied for and was rejected or discharged from that
position, and that after she or he was rejected or discharged the
job remained open. Goerke, supra.

In Goerke, the plaintiff was an epileptic, and although he
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had a valid driver’s license and his job included the driving of
boys to various functions and locations, this court concluded
that the act did not require the employer to risk the safety of the
boys who were to be under his care. This court then held that
since the employee’s epilepsy was related to his employment
duties, he “failed to prove that he is within a protected class and
thus has failed to prove a prima facie case of discrimination.”
Goerke, supra at 738,401 N.W.2d at 465.

McCamish’s duties as a food service worker encompass the
handling of hot liquids and hot foods. While handling the hot
items, McCamish does not have contact with the patients. She
simply places the food items on trays. The trays are then placed
on carts to be taken to the patients. Thus, unlike the plaintiff in
Goerke, McCamish does not pose a significant safety threat to
those around her. Accordingly, she was qualified for the
position of food handler in spite of her disability. See, Jansen v.
Food Circus Supermarkets, Inc., 110 N.J. 363, 541 A.2d 682
(1988) (termination of an epileptic employee who was a
meatcutter violated New Jersey’s law against discrimination);
Rose v. Hanna Mining Company, 94 Wash. 2d 307, 616 P.2d
1229 (1980) (summary judgment of no discrimination reversed
in action by job applicant alleging discrimination because of
epilepsy, even though the position involved working above
molten metal); Chicago & N. W, R.R. v. Labor & Ind. Rev.
Comm.,98 Wis. 2d 592, 297 N.W.2d 819 (1980) (discharging of
epileptic employee whose duties included welding on railroad
tracks and operating a motor vehicle was unlawful in light of
facts that he had not suffered a seizure in 6 months and
medication controlled his epilepsy); Davidson v. Shoney's Big
Boy Restaurant, 380 S.E.2d 232 (W. Va. 1989) (termination of
an epileptic restaurant employee violated the employee’s rights
where the employer did not base the termination on
individualized evaluation of the employee’s condition and work
history).

McCamish has not experienced a seizure during her
employment with the hospital. There was testimony that on two
occasions McCamish had experienced warning signs of a
possible seizure; however, no seizure occurred. Furthermore,
aware of the warning signs, McCamish removed herself from
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the work environment. Thus, McCamish’s work history
indicates that she did not pose a threat of creating a risk of
substantial harm to herself or to other employees.

It is necessary for us to consider the other reason given by
Douglas County Hospital for McCamish’s termination, i.e.,
she falsified her preemployment questionnaire. Douglas
County Hospital points particularly to the fact that she
answered “no” to the questions, Do you have or have you had
“[flainting/dizzy spells,” “[e]pilepsy, [c]onvulsions or
seizures,” and “[h]ead injuries/loss of consciousness”?

There is no evidence in the record that McCamish had
suffered fainting or dizzy spells. She knew nothing about her
having epileptic seizures until she had been diagnosed after she
had filled out the employment questionnaire. Have you ever
had “[h]ead injuries/loss of consciousness” is a meaningless
question. McCamish knew that she had been hospitalized for
loss of consciousness, but she had not suffered a head injury. If
an employer desires unequivocal answers to a questionnaire, it
must ask unequivocal questions. There is no indication of any
fraud or deliberate falsification on the part of McCamish.

The judgment of the district court is reversed, and the cause
is remanded with directions to enter an order reversing the order
of the NEOC in accordance with the mandates of this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

RANDY COLEMAN, APPELLANT, V. CHADRON STATE COLLEGE,
APPELLEE.
466 N.W.2d 526

Filed March 8, 1991. No. 89-110.

1. Summary Judgment. Summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the record show that no
genuine issue exists as to any material fact or as to the ultimate inferences that
may be drawn from any material fact and that, as a matter of law, the moving
party s entitled to judgment.
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Summary Judgment: Appeal and Error. In reviewing a summary judgment, the
Supreme Court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

Tort Claims Act: Public Officers and Employees: Negligence. Any claim against
the State of Nebraska for money only on account of personal injury caused by
the negligent or wrongful act or omission of any state employee while acting
within the scope of his or her office or employment must be filed with the Risk
Manager of the State Claims Board.

Tort Claims Act: Insurance. A decision concerning a claim by the state’s
insurance carrier is not a final disposition of the claim on the part of the State
Claims Board.

Tort Claims Act: Notice: Time. No suit shall be permitted under the State Tort
Claims Act unless the State Claims Board has made final disposition of the
claim, except that if the board does not make final disposition of a claim within 6
months after the claim is made in writing to the board, the claimant may, by
notice in writing, withdraw the claim from consideration of the board and begin
suit under such act. Neb. Rev. Stat. § 81-8,213 (Cum. Supp. 1990).

Tort Claims Act: Notice: Limitations of Actions. Every tort claim permitted
under the State Tort Claims Act shall be forever barred unless within 2 years
after such claim accrued the claim is made in writing to the State Claims Board in
the manner provided by such act. The time to begin suit under such act shall be
extended for a period of 6 months from the date of mailing of notice to the
claimant by the board as to the final disposition of the claim or from the date of
withdrawal of the claim from the board under Neb. Rev. Stat. § 81-8,213 (Cum.
Supp. 1990) if the time to begin suit would otherwise expire before the end of
such period. Neb. Rev. Stat. § 81-8,227 (Cum. Supp. 1990).

Tort Claims Act: Limitations of Actions: Words and Phrases. If a person
entitled to bring any action under the State Tort Claims Act is, at the time the
cause of action accrued, within the age of 20 years, every such person shall be
entitled to bring such action within the respective times limited by chapter 25
after such disability is removed. Neb. Rev. Stat. § 25-213 (Reissue 1989). For
purposes of § 25-213, one is within the age of 20 years until he or she becomes 21
years old.

Summary Judgment: Pleadings: Appeal and Error. In reviewing the sustaining
of a summary judgment motion, admissions of fact in a pleading are to be
treated as established.

Statutes: Legislature: Intent. When statutory language is ambiguous and must
be construed, recourse should be had to the legislative history for the purpose of
discovering the lawmakers’ intent.

Statutes. A statute is open to construction when the language used requires
interpretation or may reasonably be considered ambiguous.

Tort Claims Act: Legislature: Intent: Limitations of Actions. The Legislature
intended that the period of limitation for filing an action in court pursuant to the
State Tort Claims Act should be 2 years.

Tort Claims Act: Limitations of Actions: Notice. Under the State Tort Claims
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Act, the 2-year period of limitation to begin suit is extended for a period of 6
months from the date of mailing of notice to the claimant by the board as to the
final disposition of the claim or from the date of withdrawal of the claim from
the board under Neb. Rev. Stat. § 81-8,213 (Cum. Supp. 1990) if the 2-year
period would otherwise expire before the end of the 6-month period.

13. Tort Claims Act: Time. Before suit may be filed in court, a claim may not be
withdrawn from the State Claims Board for at least 6 months.

14. Statutes: Legislature: Intent. When considering a series or collections of statutes
pertaining to a certain subject matter which are in pari materia, they may be
conjunctively considered and construed to determine the intent of the
Legislature, so that different provisions of the act are consistent and sensible.

15. Statutes: Appeal and Error. This court will, if possible, try to avoid a
construction of a statute which leads to absurd, unjust, or unconscionable
results.

16. Statutes: Presumptions: Legislature: Intent. In construing a statute, it is
presumed that the Legislature intended a sensible rather than an absurd result.
In the exposition of statutes, the reason and intention of the lawgiver will control
the strict letter of the law when the latter would lead to palpable injustice or
absurdity.

17. Tort Claims Act: Limitations of Actions. A claimant who files a tort claim with
the Risk Manager of the State Claims Board 18 months or more after his or her
claim has accrued, but within the 2-year statute of limitations, has 6 months
from the first day on which the claim may be withdrawn from the claims board
in which to begin suit.

Appeal from the District Court for Dawes County: PAuL D.

EmpsoN, Judge. Reversed and remanded for further
proceedings.

Scott Ortiz, of Atkins Ferguson Zimmerman Carney, P.C.,
for appellant.

Raymond E. Walden, of Kennedy, Holland, DeLacy &
Svoboda, for appellee.

HaAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Randy Coleman appeals from the summary judgment
entered by the district court for Dawes County holding that
Coleman’s personal injury action against Chadron State
College (Chadron) is barred by the State Tort Claims Act’s
statute of limitations. We reverse, and remand the cause for
further proceedings.
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In his two assignments of error, Coleman contends that the
trial court erred in granting Chadron’s motion for summary
judgment (1) on the basis that the statute of limitations had run
and (2) because there was a genuine issue of material fact as to
whether Chadron should be estopped from asserting the statute
of limitations.

Summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record show that no genuine issue exists as to any material
fact or as to the ultimate inferences that may be drawn
from any material fact and that, as a matter of law, the
moving party is entitled to judgment. [Citations omitted.]

Joseph Heiting & Sons v. Jacks Bean Co., 236 Neb. 765, 766,
463 N.W.2d 817, 820(1990). In reviewing a summary judgment,
the Supreme Court views the evidence in a light most favorable
to the party against whom the judgment is granted and gives
such party the benefit of all reasonable inferences deducible
from the evidence. Id.

In his petition, Coleman alleged the following: On April 2,
1984, Coleman was a 19-year-old student at Chadron. While
working on a project in the power and energy systems
classroom area on that date, Coleman injured his hand. The
accident occurred when Coleman, who was carrying a block
engine head to a project area storeroom, fell over a dashboard
which was lying across the walkway into the storage area. As
Coleman fell forward, the engine head came down upon his left
hand. The accident resulted in Coleman’s suffering a
“transection of the flexor digitorum profundus to the long,
ring, and middle fingers, and of the flexor digitorum
subliminus to the ring finger and a fracture of the proximal
phalanx of the ring finger.” Coleman underwent an operation in
which multiple tenorrhaphies were performed. He further
alleged that the injury was permanent, that he had lost physical
function in his left hand, that he had incurred medical expenses
and would continue to do so, that he had lost his ability to earn,
and that he had and would continue to suffer physical and
emotional pain and suffering.

On September 8, 1987, Coleman submitted his claim to the
Risk Manager of the State Claims Board. Any claim against the
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State of Nebraska for money only on account of personal
injury caused by the negligent or wrongful act or omission of
any state employee while acting within the scope of his or her
office or employment must be filed with the Risk Manager of
the State Claims Board. Neb. Rev. Stat. §§ 81-8,210 and
81-8,212 (Cum. Supp. 1990). Because the claim was not
submitted on a proper form, Coleman resubmitted his claim on
a proper form. Notice of receipt of the claim was sent to
Coleman’s attorney on October 15, 1987. Coleman was advised
that a hearing would be scheduled.

Coleman, on March 11, 1988, received a letter from a claims
examiner for Argonaut Insurance Company (Argonaut),
Chadron’s liability insurance carrier. The claims examiner
stated that formal documents were being requested, including
medical reports and bills and loss wage forms, and that as soon
as the documentation was received, the claim would be
evaluated and Coleman would be advised of the decision.

In April and May 1988, Coleman submitted the requested
documentation to the claims examiner. On June 14, 1988,
Argonaut wrote Coleman’s attorney, stating, “[W]e are at this
time formally denying your client’s claim . . . on the premise
that your client has failed to either notify the state of the
pending claim against them [sic] and/or file a Complaint within
the statutory time requirements.” A decision concerning a
claim by the state’s insurance carrier is not a final disposition of
the claim on the part of the State Claims Board. See Davis v.
Town of Clatonia, 231 Neb. 814, 438 N.W.2d 479 (1989).

Coleman’s counsel notified the claims board by a letter dated
July 5, 1988, that Coleman’s claim was being withdrawn from
the claims board. In a letter of July 11, 1988, the claims board
informed Coleman’ attorney that Coleman’s claim was
withdrawn and that the file was closed.

Coleman filed this action in the district court for Dawes
County on August 18, 1988. See Neb. Rev. Stat. § 81-8,214
(Cum. Supp. 1990) (suits may only be brought in the district
court). In its answer, Chadron alleged as one of its affirmative
defenses that Coleman’s action was barred by the applicable
statutes of limitations. On December 1, 1988, Chadron moved
for summary judgment on the ground that Coleman’s claim
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was barred by the limitation of action provision contained in
Neb. Rev. Stat. § 81-8,227(1) (Cum. Supp. 1990). The court
granted Chadron’s motion on January 23, 1989, finding that
Coleman’s lawsuit was not filed within the time required by the
State Tort Claims Act and that Chadron was not estopped from
asserting the bar of the statute of limitations. Coleman timely
appealed that order to this court.

Resolution of this case turns on the interplay of two statutes.
While the statutes at issue have been amended since Coleman
filed his claim with the Risk Manager of the State Claims
Board, the amendments have no effect on the determination of
this case. That being true, the most recent codification of those
statutes will be cited in this opinion.

No suit shall be permitted under the State Tort Claims
Act unless the State Claims Board has made final
disposition of the claim, except that if the board does not
make final disposition of a claim within six months after
the claim is made in writing to the board, the claimant
may, by notice in writing, withdraw the claim from
consideration of the board and begin suit under such act.

Neb. Rev. Stat. § 81-8,213 (Cum. Supp. 1990).

The other statute, § 81-8,227, providesin relevant part:
Every tort claim permitted under the State Tort Claims
Act shall be forever barred unless within two years after
such claim accrued the claim is made in writing to the State
Claims Board in the manner provided by such act. The
time to begin suit under such act shall be extended for a
period of six months from the date of mailing of notice to
the claimant by the board as to the final disposition of the
claim or from the date of withdrawal of the claim from the
board under section 81-8,213 if the time to begin suit
would otherwise expire before the end of such period.

As a threshold matter, the date on which the statute of
limitations began to run must be determined. As pertains to this
case, Neb. Rev. Stat. § 25-213 (Reissue 1989) provides that

if a person entitled to bring any action [under] the State
Tort Claims Act . . . is, at the time the cause of action
accrued, within the age of twenty years . . . every such
person shall be entitled to bring such action within the
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respective times limited by this chapter after such
disability is removed.

For purposes of § 25-213, one is “within the age of twenty
years” until he or she becomes 21 years old. Lawson v. Ford
Motor Co., 225 Neb. 725,408 N.W.2d 256 (1987).

Coleman alleged in his petition, and Chadron admitted in its
answer, that he was born on December 14, 1964. Coleman was,
therefore, under the age of 21 years on April 2, 1984, the date of
the accident. He alleged in his petition that the statute of
limitations began to run on the date of his 21st birthday, which
was December 14, 1985. Accordingly, December 14, 1985, is the
date which triggered the running of the statute of limitations.
See Bulger v. McCourt, 179 Neb. 316, 138 N.W.2d 18 (1965) (in
reviewing the sustaining of a summary judgment motion,
admissions of fact in a pleading are to be treated as established).
Cf. Miller v. Radtke, 230 Neb. 561, 432 N.W.2d 542 (1988) (a
party may at any time invoke the language of his opponent’s
pleadings on an issue being tried as rendering certain facts
indisputable).

Since we have resolved when the statute of limitations began
to run, the question then becomes, What is the period of time in
which suit must be commenced? Section 81-8,227 provides that
a claim must be filed with the State Claims Board within 2 years
after the claim accrued. In several instances in § 81-8,227,
reference is made to the “time to begin suit.” However, nowhere
in § 81-8,227, or for that matter in the entire State Tort Claims
Act, is it explicitly provided when a lawsuit must be
commenced. Coleman argues that there is no limitation on the
time to begin suit under the State Tort Claims Act except that a
suit cannot be filed until the State Claims Board has made a
final disposition of the claim or the claim is withdrawn after
reposing with the claims board for 6 months. Not only is this
reading of the statute unwise in light of the policies served by
statutes of limitations, it does not conform to the language of
the statute. If the Legislature had intended that there be no time
limit on the commencement of lawsuits, it would not have
provided in § 81-8,227 that “[t]he time to begin suit under such
act shall be extended for a period of six months . . . if the time to
begin suit would otherwise expire before the end of such
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period.” As Chadron correctly asserts, “If there is no limit on
filing suit, then it would make no sense to provide for extension
of the time to begin suit.” Brief for appellee at 8. Since the only
limitation alluded to in § 81-8,227 is 2 years, it is logical to
presume that the Legislature intended that the 2-year limitation
also apply to the filing of lawsuits.

“When statutory language is ambiguous and must be
construed, recourse should be had to the legislative history for
the purpose of discovering the lawmakers’ intent. [Citation
omitted.]” Holdrege Co-op Assn. v. Wilson, 236 Neb. 541,
547, 463 N.W.2d 312, 316 (1990). In this case, the ambiguity is
created by the Legislature’s reference to the time to begin suit
without stating what that time might be. See Iske v. Papio Nat.
Resources Dist., 218 Neb. 39, 352 N.W.2d 172 (1984) (a statute
is open to construction when the language used requires
interpretation or may reasonably be considered ambiguous). In
the introducer’s statement to the Committee on Judiciary,
Senator Luedtke reported that “LB 154 [State Tort Claims Act]
provides for a two-year statute of limitations on such tort claim
actions against the state.” (Emphasis supplied.) Statement of
Purpose, L.B. 154, 80th Leg. (Feb. 3, 1969). During floor
debate on the bill, Senator Luedtke, the principal introducer of
the bill, explained:

[Tlhere is a two year statute of limitations to bring this
lawsuit . . . . The reason I bring this to your attention is,
that for torts, by private citizens against private citizens,
there is a four year statute of limitations and this will cut
that in half . . . and there will only be two years in which
you can bring these claims against the State or file suit
against the State.
Floor Debate, L.B. 154, 80th Leg. 842 (Mar. 26, 1969).

In view of the statutory language and the clear legislative
history, we conclude that the Legislature intended that the
period of limitation for filing an action in court pursuant to the
State Tort Claims Act should be 2 years. “Legislative intent is
the cardinal rule in statutory construction.” Iske, supra at 41,
352N.W.2d at 174.

We now reach the crux of this appeal. Under what
circumstances, if any, is the time to begin suit under the State
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Tort Claims Act extended?

Section 81-8,227 provides that under the State Tort Claims
Act, the 2-year period of limitation to begin suit is extended for
a period of 6 months “from the date of mailing of notice to the
claimant by the board as to the final disposition of the claim or
from the date of withdrawal of the claim from the board under
section 81-8,213” if the 2-year period would otherwise expire
before the end of the 6-month period. Because the State Claims
Board never made final disposition of Coleman’s claim,
arguably only the withdrawal of claim exception is applicable to
this case.

If, for example, one filed his or her claim in the 17th month
after the claim accrued and withdrew the claim in the 23rd
month after it accrued, § 81-8,227 provides that he or she is
given an additional 6 months in which to file the suit, as the
2-year period of limitation would otherwise expire during the
ensuing 6 months. In this case, Coleman filed his claim
approximately 22 months after it accrued and withdrew his
claim about 31 months after it accrued. Chadron argues that
the time to begin suit is not extended by 6 months because the
2-year statute of limitations would not otherwise expire before
the end of the 6-month period. Chadron also argues that the
2-year period in which to begin suit expired before Coleman
ever withdrew his claim from the board.

The source of Coleman’s predicament is § 81-8,213. As
stated, that section mandates that before suit may be filed in
court, a claim may not be withdrawn from the State Claims
Board for at least 6 months. In order to comply with
§ 81-8,213, Coleman, who filed his claim with the board in the
22d month after his claim accrued, was prevented from filing
his lawsuit in the district court before the 24-month statute of
limitations ran. In essence, one statute prevents filing of a claim
in court and another section requires filing of that same claim in
court. This appears to be a classic example of the “right hand
not knowing what the left hand is doing.”

In effect, Chadron argues so be it! It asserts, “These
fourth-quarter claimants [those who file their claim with the
claims board in the final quarter of the 2-year period after the
claim accrues] still have a chance of recovery if the State Claims
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Board recognizes the merit of their claim, but by waiting so long
to start the process, they foreclose themselves from pursuing
the claim in court.” Brief for appellee at 24. In light of the
dilemma posed by §§ 81-8,213 and 81-8,227 under the facts of
this case, Chadron’s contention fails to comport with common
sense.

As an alternative, Chadron advances what it terms “the
constructive denial approach.” Under this theory, if the State
Claims Board fails to act before the time the statute of
limitations runs, the claim is constructively treated as if it had
been denied, thereby triggering the 6-month extension
prescribed in § 81-8,227. Applied to the facts at hand, Chadron
argues, “the constructive denial approach” would extend the
time to begin suit to June 14, 1988, which is 2 months before
suit was filed. However, this approach circumvents the policy
of § 81-8,213. The Legislature has dictated that the claims
board be given at least 6 months to consider a claim. There can
be any number of reasons justifying this legislative choice. For
instance, resolution of cases by the claims board may preserve
judicial resources and in turn save the state the expense of
litigation. That policy would be frustrated if the claims board
was completely bypassed.

The issue at hand is one of statutory construction. In
resolving that question, we are bound by the following
well-established rules. “ ‘When considering a series or
collections of statutes pertaining to a certain subject matter
which are in pari materia, they may be conjunctively considered
and construed to determine the intent of the Legislature, so that
different provisions of the act are consistent and sensible.’
[Citation omitted.]” Pump & Pantry, Inc. v. City of Grand
Island, 233 Neb. 191, 195-96, 444 N.W.2d 312, 316 (1989). This
court will, if possible, try to avoid a construction of a statute
which leads to absurd, unjust, or unconscionable results. See In
re Boundaries of McCook PP, Dist., 217 Neb. 11, 347 N.W.2d
554 (1984). Accord Commerce Sav. Scottsbluff v. EH. Schafer
Elev., 231 Neb. 288, 436 N.W.2d 151 (1989) (in construing a
statute, it is presumed that the Legislature intended a sensible
rather than an absurd result). “ ¢ “In the exposition of statutes,
the reason and intention of the lawgiver will control the strict
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letter of the law when the latter would lead to palpable injustice
or absurdity.” [Citation omitted.]” ” Rebman v. School Dist.
No. 1,178 Neb. 313,318, 133 N.W.2d 384, 387 (1965).

A statutory scheme which precludes one from withdrawing a
claim from the State Claims Board and thereby prevents that
person from filing suit before the statute of limitations runs
leads to absurd, unjust, or unconscionable results. We,
therefore, hold that a claimant who files a tort claim with the
Risk Manager of the State Claims Board 18 months or more
after his or her claim has accrued, but within the 2-year statute
of limitations, has 6 months from the first day on which the
claim may be withdrawn from the claims board in which to
begin suit. This interpretation ensures that effect is given to the
legislative intent embodied in §§ 81-8,213 and 81-8,227 and that
both are applied in a consistent and commonsense fashion.
Furthermore, fourth-quarter claimants are given the same
opportunity as those who file earlier to withdraw their claim
and file suit within 6 months thereafter.

In applying the foregoing rule to this case, it is clear that
Coleman timely filed his claim in the district court for Dawes
County. As stated, Coleman’s claim accrued on December 14,
1985, his 21st birthday. It is assumed for purposes of argument,
but not decided, that Coleman filed his claim on September 8,
1987, when he first submitted his claim to the claims board on
the incorrect form. To this is added the 6-month period under
§ 81-8,213 during which the claims board is given the
opportunity to make final disposition of the claim. Thereafter,
Coleman had 6 months from the first date on which the claim
could have been withdrawn from the claims board to begin suit.
Since Coleman’s suit was filed in the district court on August
18, 1988, this action was filed well within the 6-month extension
in which to begin suit.

We have also examined Ragland v. Norris B P Dist., 208
Neb. 492, 304 N.W.2d 55 (1981), and find it distinguishable
from this case. In Ragland, the defendant political subdivision
allegedly caused damage to the plaintiffs’ trees in October 1976.
It was assumed for purposes of analysis that the plaintiffs filed
their claim with the defendant on June 10, 1977. Suit was not
filed until June 13, 1979.



502 237 NEBRASKA REPORTS

At issue was Neb. Rev. Stat. § 13-919 (Reissue 1987),
formerly codified as Neb. Rev. Stat. § 23-2416 (Reissue 1977),
which provides that claims must be filed with the local
governing body within 1 year after they accrue and that suit
must be commenced within 2 years after the claim accrues. Like
§ 81-8,227, § 13-919 permits the statute of limitations to be
extended by 6 months from the mailing of notice to the claimant
or the withdrawal of the claim, if the time to begin suit would
otherwise expire before the end of the 6-month period. This
court decided that the Ragland claim was time barred, holding
that when the governmental subdivision does not act on a claim
within 2 years after the claim accrued and the claimant does not
withdraw the claim within 2 years after the claim accrued, all
suits permitted by the Political Subdivisions Tort Claims Act
are barred and the additional 6-month period granted under
particular circumstances does not apply.

Although both Neb. Rev. Stat. § 13-906 (Reissue 1987) and
§ 81-8,213 require that the claim repose for 6 months with a
local governing body or the State Claims Board, as the case may
be, before it can be withdrawn, the Political Subdivisions Tort
Claims Act does not prevent the claimant from filing suit before
the statute of limitations to do so runs. This is so because the
Political Subdivisions Tort Claims Act permits an additional
year after the claim has been filed with the local governing body
for suit to be filed. For that reason, Ragland, supra, is
inapplicable to the facts of this case.

Our decision regarding Coleman’s initial assignment of error
renders it unnecessary to reach his second assignment of error.
The trial court’s summary judgment is reversed and the cause
remanded to the district court for further proceedings
consistent with this opinion.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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STATE OF NEBRASKA, APPELLEE, V. CHRIS LOHMAN, APPELLANT.
466 N.W.2d 534

Filed March 8, 1991. No. 89-1357.

1. Convictions: Appeal and Error. When reviewing the sufficiency of the evidence
to support a conviction in a criminal prosecution, it is not the province of this
court to resolve conflicts in the evidence, pass on the credibility of the witnesses,
determine the plausibility of explanations, or weigh the evidence. These are alt
matters for the jury, and a conviction must be sustained if, viewing the evidence
in the light most favorable to the State, there is sufficient evidence to support the
conviction.

2. Jury Instructions: Appeal and Error. Failure to object to an instruction after it
has been submitted to counsel for review will preclude raising an objection on
appeal absent plain error indicative of a probable miscarriage of justice.

3. Sentences: Appesal and Error. A criminal sentence imposed within the limits
prescribed by statute will not be set aside absent an abuse of discretion by the
sentencing judge.

Appeal from the District Court for Box Butte County:
RoBERTR. MoRrAN, Judge. Affirmed.

Dean S. Forney, Box Butte County Public Defender, for
appellant.

Robert M. Spire, Attorney General, and Steven J. Moeller
for appellee.

HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

After a jury trial, defendant, Chris Lohman, was convicted
of conspiracy to commit theft by deception. His trial was
consolidated with that of Michelle Bisby, codefendant and
alleged coconspirator. She was also convicted of the same
crime. Defendant timely appealed to this court, assigning three
errors. Defendant contends that the trial court erred (1) in
determining there was sufficient evidence “to find the
Defendant guilty beyond a reasonable doubt,” (2) in giving
instruction No. 4, and (3) in imposing an excessive sentence. We
affirm.

The record shows that on January 21, 1989, defendant
examined a VCR for possible purchase at the K Mart store in
Alliance, Nebraska. On January 22, 1989, at approximately 11
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a.m., defendant returned to the K Mart store and purchased the
VCR, giving in payment his check in the amount of $449.84.

On the same day, at approximately 3:10 p.m., Bisby,
defendant’s girl friend and the mother of defendant’s child,
returned the VCR in the unopened box to the K Mart store and
received $449.84 in cash from the store.

Approximately 1 week later, defendant’s check was returned
to K Mart by the bank. The check was marked by the bank as
“Signature Irregular.” Other testimony showed the check was
insufficient, in that defendant had $38.37 in his bank account
onthe day of the purchase.

Much of the foregoing was uncontradicted, but defendant
did testify that he had not purchased the VCR. Defendant’s
brother, who was brought to the courthouse from Lincoln,
where the brother was serving time in the Nebraska Penal
Complex for an unrelated crime, testified that he, not
defendant, had purchased the VCR with a check stolen from
defendant. Defendant testified he knew nothing about the
purchase. Bisby testified that she had indeed returned the VCR
and obtained the money, but that she knew nothing about any
conspiracy, that she could not remember whether defendant or
his brother asked her to return the merchandise, and that she
could not remember whether she gave the money she obtained
from K Mart to defendant or to defendant’s brother.

In considering defendant’s first assignment of error, the law
is clear. When reviewing the sufficiency of the evidence to
support a conviction in a criminal prosecution, it is not the
province of this court to resolve conflicts in the evidence, pass
on the credibility of the witnesses, determine the plausibility of
explanations, or weigh the evidence. These are all matters for
the jury, and a conviction must be sustained if, viewing the
evidence in the light most favorable to the State, there is
sufficient evidence to support the conviction. State v. Johnson,
236 Neb. 831, 464 N.W.2d 167 (1991); State v. Thomas, 236
Neb. 568, 462 N.W.2d 618 (1990).

In this case, the evidence is more than sufficient to support
defendant’s conviction. Defendant’s first assignment is without
merit.

Defendant next contends that the trial court erred when
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instruction No. 4 was given to the jury. We first note that no
objection was made to the instruction, and the law is clear that
failure to object to an instruction after it has been submitted to
counsel for review will preclude raising an objection on appeal
absent plain error indicative of a probable miscarriage of
justice. State v. Lenz, 227 Neb. 692, 419 N.W.2d 670 (1988);
State v. Ryan, 226 Neb. 59, 409 N.W.2d 579 (1987). Defendant
did not request the court to clarify the instruction, and there
was no objection made. On that ground, there was no error in
giving the instruction.

Defendant correctly states, however, that a trial court,
whether requested or not, must instruct the jury on the law of
the case, and the failure to do so constitutes reversible error.
State v. Pierce, 231 Neb. 966, 439 N.W.2d 435 (1989); State v.
Lenz, supra. Consequently, we have examined the instruction.
The pertinent part of instruction No. 4 states:

(1) That Chris Lohman and Michelle L. Bisby, with
intent to facilitate the commission of the felony crime of
theft by deception did, on or about January 22, 1989, in
Box Butte County, Nebraska, agree with each other to
cause the crime of theft by deception of $449.84 to be
committed. . ..

Defendant contends that this instruction is erroneous
because the Nebraska proposed criminal jury instructions state
that to be guilty of conspiracy, a defendant must agree “with at
least one other person to cause” the crime. NJI2d Crim. 3.4
(proposed May 1989). Defendant has assumed the far out
position that because the court’s instruction required the jury to
find that the two conspirators agreed “with each other,” the
instruction was erroneous. Defendant’s position is without
merit. The court’s instruction may have placed a greater burden
on the State than defendant’s suggested instruction might
require, but how defendant concludes that is unfair to
defendant is not understandable. The instruction clearly and
precisely sets out the law of the case in question and properly
reflects the information filed. Defendant’s second assignment
is without merit.

Defendant’s third assignment—that the sentence is
excessive—is similarly without merit. Defendant was charged
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with a Class IV felony, for which the penalty is 0 to 5 years’
imprisonment, plus a possible fine. Defendant was sentenced to
18 months’ imprisonment in the penal complex, with credit for
2 days spent in custody. A criminal sentence imposed within the
limits prescribed by statute will not be set aside absent an abuse
of discretion by the sentencing judge. State v. Boppre, 234 Neb.
922, 453 N.W.2d 406 (1990). The trial court did not abuse its
discretion in this case.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. COLUMBIAN M. RODGERS,
APPELLANT.
466 N.W.2d 537

Filed March 8,1991. No.90-072.

1. Criminal Law: Pretrial Procedure: Motions to Suppress: Appeal and Error. Ina
criminal trial, after a pretrial hearing and order overruling a defendant’s motion
to suppress evidence, the defendant must perform the additional procedural step
of objecting at trial to the admission of the evidence which was the subject of the
suppression motion in order to preserve the question of admissibility for appeal.

2. Trial: Evidence: Waiver: Appeal and Error. If a party fails to make a timely
objection to evidence, the party waives the right to assert on appeal prejudicial
error concerning the evidence received without objection.

3. Trial: Evidence. Objection to the admission of evidence is not timely unless it is
made at the earliest opportunity after the ground for the objection becomes
apparent.

4. Sentences: Appeal and Error. An order imposing a sentence within the
statutorily prescribed limits will not be disturbed on appeal absent an abuse of
discretion.

5. Criminal Law: Controlled Substances. Possession with intent to deliver a
controlled substance is not a victimless crime.

6. Sentences. In considering a proper sentence, the trial court is not limited in its
discretion to any mathematically applied set of factors. It is necessarily a
subjective judgment and includes the observations of the sentencing court as to
the demeanor, attitude, and all facts and circumstances surrounding the life of
the defendant.

Appeal from the District Court for Douglas County: JAMES
A. BUCKLEY, Judge. Affirmed.
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Thomas M. Kenney, Douglas County Public Defender, and
Cheryl M. Kessell for appellant.

Robert M. Spire, Attorney General, and Denise E. Frost for
appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Columbian M. Rodgers, claiming that the trial court erred in
failing to suppress certain evidence and in receiving that
evidence at the defendant’s trial, appeals his conviction for
possession with intent to deliver cocaine.

Rodgers also complains that his sentence of not less than 2
nor more than 5 years’ imprisonment is excessive. Rodgers was
given 212 days’ credit on the sentence for time served while he
was awaiting disposition of his case. We affirm.

On October 31, 1989, Rodgers, after waiving a jury trial, was
tried before the district court for Douglas County on a charge
of possession with intent to deliver a controlled substance
(cocaine), a Class II felony, in violation of Neb. Rev. Stat.
§ 28-416(1)(a) (Cum. Supp. 1988), carrying a penalty of not less
than 1 nor more than 50 years’ imprisonment. Neb. Rev. Stat.
§ 28-105 (Reissue 1985).

The State’s evidence at trial consisted of a seven-page exhibit
of police and laboratory reports, which was received without a
timely objection. That exhibit reflected that on June 12, 1989,
Daniel L. Clark, an Omaha Police Division officer, was in the
area of the Logan Fontenelle housing project, which was
known for a high rate of drug trafficking. The officer had made
numerous drug arrests there. While patrolling in his cruiser,
Clark observed four people, two of whom were sitting on a
porch of a unit at the east end of a complex. A third, the
defendant, was leaning over the porch with his hands extended.
The two people seated on the porch were looking closely at
something in Rodgers’ hands. Clark suspected that a narcotics
transaction was taking place. A fourth person was located 15
feet to the east of the defendant.

When Officer Clark drove his cruiser to the south side of the
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project, the fourth person, appearing startled, turned in the
direction of Rodgers and shouted “one time.” According to
Clark, shouting “one time” is used to alert drug dealers that a
police officer is near. At that alert, Rodgers turned, looked at
Clark, quickly straightened his stance, placed whatever he was
holding into his right hand, clenched his right hand into a fist,
and quickly walked away from Clark. Rodgers walked toward
the north and around a corner of the project unit. As Rodgers
rounded the corner of the housing unit, Clark observed the
defendant reaching both hands toward the zipper in the front of
his pants. Clark left his cruiser and began to approach the
defendant. Rodgers was then out of the sight of the officer for §
seconds. When Rodgers reappeared from around the corner of
the housing unit, he walked directly toward Clark and said,
“There[’]s not any work over here Red.” According to Clark,
“There[’]s not any work” means in street language “There[’]s
nobody selling crack” cocaine. At that point, Clark observed
that the front zipper of Rodgers’ pants, where Rodgers had
earlier been reaching, was opened wide and that the defendant’s
pants were spread apart in the zipper area. Clark suspected that
Rodgers had hidden contraband in the front of his underwear.
Clark patted Rodgers for weapons, but found none. During the
pat-down, Clark felt bulges in both front pockets of Rodgers’
pants, which bulges Rodgers said were cash. These “wads” of
money consisted of several $20, $10, and $5 bills.

Clark directed Rodgers to walk around the corner of the
complex, where no one was present. At a suppression hearing,
Clark testified he placed Rodgers under arrest for suspicion of
possession of a controlled substance with intent to deliver when
he took the defendant around the corner of the housing unit.
There Clark instructed Rodgers to pull the front of his pants
and underwear away from his body. Rodgers complied with
Clark’s instruction and the officer observed two plastic bags,
one containing marijuana and the other crack cocaine, in
Rodgers’ underwear. Clark then placed Rodgers in handcuffs.
Officer Mike Stewart arrived as backup, and both officers
began walking Rodgers toward Clark’s cruiser. While walking
to the cruiser, Rodgers pulled out the bag of marijuana and
discarded it. The marijuana was retrieved by Stewart, who gave
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it to Clark. Rodgers was then taken to police headquarters,
where 35 “rocks” of crack cocaine were confiscated from the
underwear Rodgers was wearing.

At police headquarters, Clark informed Rodgers of each of
his Miranda rights, which the defendant waived. The defendant
agreed to talk to the officer and stated that he had been selling
cocaine to pay a debt. Rodgers admitted to selling cocaine three
times at a ballfield, selling cocaine after his release from the
Youth Development Center-Kearney in the summer of 1988,
intending to give marijuana to the two people on the porch, and
putting the bag of marijuana in his underwear when he went
around the corner of the housing unit. The laboratory report
confirmed that the items seized were marijuana and 35 rocks of
crack cocaine. ’

After Rodgers was charged with possession of cocaine with
intent to deliver, the defendant filed a motion to suppress “any
and all evidence obtained” from him because it was obtained
subsequent to what he alleged was an “unlawful arrest.” After
an evidentiary hearing, the trial court overruled Rodgers’
motion to suppress. At that hearing, Clark testified that drug
dealers in the Logan Fontenelle area hide drugs in their
underwear and that he had previously found contraband down
the front of dealers’ pants on “numerous occasions.”

In his first assignment of error, Rodgers claims that the trial
court erred in overruling his motion to suppress evidence and in
allowing the evidence to be received at the defendant’s bench
trial over objection. However, the bill of exceptions reveals that
no timely objection was made to the State’s offer of the police
and laboratory reports before they were received in evidence.

In a criminal trial, after a pretrial hearing and order
overruling a defendant’s motion to suppress evidence, the
defendant must perform the additional procedural step of
objecting at trial to the admission of the evidence which was the
subject of the suppression motion in order to preserve the
question of admissibility for appeal. State v. Cole, 236 Neb.
269, 460 N.W.2d 665 (1990); State v. DiBaise, 232 Neb. 217, 440
N.W.2d 223 (1989).

In Rodgers’ case, the trial consisted of the State’s offering
into evidence exhibit 1, consisting of seven pages of police and
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laboratory reports. When the State made its offer, the court
asked Rodgers’ counsel whether there was any objection to
exhibit 1, to which the defense counsel responded, “No, Your
Honor.” The exhibit was received in evidence. At that point the
State rested. The court then asked, “Does the defendant wish to
present evidence?” Defense counsel replied,
No, the defendant does not wish to present evidence, but
would object to — renew our motion to suppress that was
filed and heard by the Court in September of this year,
would renew that motion, and object to the Court’s
consideration of any evidence regarding drugs found on
the defendant as being fruits of an illegal search and
seizure.
The defendant’s renewed motion to suppress and his objection
were subsequently overruled, and the court found the
" defendant guilty as charged.

If a party fails to make a timely objection to evidence, the
party waives the right to assert on appeal prejudicial error
concerning the evidence received without objection. State v.
Cole, supra; State v. Chapman, 234 Neb. 369, 451 N.W.2d 263
(1990); Neb. Rev. Stat. § 27-103(1)(a) (Reissue 1989).
Objection to the admission of evidence is not timely unless it is
made at the earliest opportunity after the ground for the
objection becomes apparent. State v. Giessinger, 235 Neb. 140,
454 N.W.2d 289 (1990). Clearly, the defendant failed to timely
object to the State’s evidence. The defendant’s motion and
objection came after the evidence was received by the trial
court. Any issue of an improper search and seizure was not
preserved for appeal, and therefore Rodgers’ first assignment
of error has no merit.

In his second assignment of error, Rodgers claims that his
sentence is excessive. An order imposing a sentence within the
statutorily prescribed limits will not be disturbed on appeal
absent an abuse of discretion. State v. Hall, ante p. 169, 465
N.W.2d 150 (1991). Rodgers’ sentence was well within the
statutory limits and in fact was at the lower end of the
prescribed statutory penalty.

Rodgers claims the court abused its discretion in sentencing
him. Specifically, Rodgers argues that the court did not
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consider in its decision his age, the type of crime, or the crime’s
lack of violence. See State v. True, 236 Neb. 274, 460 N.W.2d
668 (1990). The record does not support Rodgers’ contention
that these factors were not considered. There is no question that
the sentencing judge considered Rodgers’ age when he
remarked, “All I can do is take into consideration that heis only
16, is salvageable, has got a long life ahead of him.” At the time
of sentence, Rodgers was within 37 days of being 17 years old.
The court also considered the type of crime Rodgers
committed, when the court referred to community frustration
with the drug epidemic. Finally, the court remarked about the
violence and theft associated with the drug epidemic. Rodgers
claims that the crime he committed was not an act of violence.
While ostensibly true, this court has recognized that possession
with intent to deliver a controlled substance is not a victimless
crime. State v. Eary, 235 Neb. 254, 454 N.W.2d 685 (1990).
Additional factors to consider include past criminal conduct.
Rodgers’ presentence report reflects that the defendant had
committed four previous felonies. As a result of his illegal
activities, Rodgers had previously been removed from his home
on three different occasions.

The factors listed by the defendant are among those to be
considered in the imposition of a sentence, see State v. Turner,
221 Neb. 852, 381 N.W.2d 149 (1986), but there is no
mandatory list. .

“[I]n considering a proper sentence, the trial court is not
limited in its discretion to any mathematically applied set
of factors. It is necessarily a subjective judgment and
includes the observations of the sentencing judge as to the
demeanor, attitude, and all facts and circumstances
surrounding the life of the defendant. . . .”
State v. Dean, ante p. 65, 76, 464 N.W.2d 782, 790 (1991),
quoting State v. Stranghoener, 208 Neb. 598, 304 N.W.2d 679
(1981). Based on the foregoing standard, we cannot say that the
sentence imposed upon Rodgers was an abuse of discretion.
Rodgers’ second assignment of error is also without merit. The
judgment and sentence of the district court are aff’ irmed.
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. DANIEL M. HARNEY,
APPELLANT.
466 N.W.2d 540

Filed March 8,1991. No. 90-131.

Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of
an erroneous instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely affected a
substantial right of the appellant.

Constitutional Law: Criminal Law: Due Process: Trial: Presumptions. The
presumption of innocence, although not articulated in the Constitution, is a
basic component of a fair trial under our system of criminal justice.

Criminal Law: Due Process: Proof. Due process in a criminal case requires that
the prosecution prove, beyond a reasonable doubt, every factual element
necessary to constitute the crime charged against a defendant.

Controlled Substances: Intent. A defendant possesses a controlled substance
when the defendant knows of the nature or character of the substance and its
presence and has dominion or control over the substance.

Constitutional Law: Criminal Law: Due Process: Proof: Presumptions:
Directed Verdict. As a result of the constitutional guarantee of due process,
including the presumption of innocence and the State’s burden of proof beyond
a reasonable doubt, a verdict cannot be directed against the defendant in a
criminal case.

Motions to Suppress: Juries. A suppression motion, and a court’s disposition of
that motion, areirrelevant information in a jury’s factfinding function.

Police Officers and Sheriffs. A certificate for satisfactory completion of a
training program relative to Neb. Rev. Stat. § 81-1414 (Reissue 1987) is not a
condition precedent to a police officer’s execution of official duties as a law
enforcement officer.

Appeal from the District Court for Otoe County: RayMOND

J. Cask, Judge. Reversed and remanded for a new trial.

William B. Zastera, Otoe County Public Defender, for

appellant.

Robert M. Spire, Attorney General, and Donald E. Hyde for

appellee.

Fa

HAsTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and
HRNBRUCH, JJ., and CoLweLL,D.J., Retired.

SHANAHAN, J.
Before trial, Daniel M. Harney moved to suppress physical

evidence because, as Harney contended, the officers’ search of
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and obtaining evidence from a vehicle driven by Harney were
unreasonable, since the search was not incident to a lawful
arrest. After Harney’s suppression motion was overruled, a
jury in the district court for Otoe County convicted Harney of
possessing a controlled substance, lysergic acid diethylamide
(LSD), a violation of Neb. Rev. Stat. § 28-416(3) (Cum. Supp.
1988), which provides in part: “A person knowingly or
intentionally possessing a controlled substance [e.g., LSD] shall
be guilty of a Class IV felony.”

On July 28, 1989, Brian Torrence, an officer in the police
department for the city of Syracuse, Nebraska, was working the
night shift. Around midnight, on patrol in his cruiser, Torrence
observed a van being driven erratically; stopped the van; and
asked that the van’s driver, later identified as Harney, display an
operator’s license and registration for the van. During this
episode, Torrence detected the odor of alcohol on Harney’s
breath and noticed that Harney’s eyes were “glassy and watery.”
Torrence requested that Harney get out of the van for field
sobriety tests. Harney’s movement was “in kind of a staggered
manner.” In response to Torrence’s radio call for assistance, two
deputies of the Otoe County Sheriff’s Department arrived and
assisted in administration of Harney’s field sobriety tests,
which resulted in Torrence’s arresting Harney for drunk
driving. Torrence then transported Harney to a local hospital to
determine the concentration of alcohol in Harney’s urine. See
Neb. Rev. Stat. § 39-669.07(4) (Reissue 1988).

While Torrence was at the hospital with Harney, the sheriff’s
deputies inventoried the contents of Harney’s van and found a
silver container and an unlabeled “pill bottle,” both of which
contained a substance later determined to be LSD.

In Harney’s jury trial, and over his objection, the court gave
instruction No. 9: “Possession of a controlled substance or
contraband materials can be shown by evidence of a controlled
substance or contraband materials being found in an
automobile possessed and operated by the defendant, in the
absence of any other reasonable explanation for its presence.”
Additionally, the court instructed that Harney was presumed
innocent until proved guilty beyond a reasonable doubt and
that the burden of proof concerning all elements of the crime,
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including possession of the LSD, remained with the State and
never shifted to Harney. The jury found Harney guilty of
possessing LSD.

JURY INSTRUCTIONS

As one of his assignments of error, Harney claims that
instruction No. 9 placed on him the burden to explain the
presence of LSD in the van and, therefore, shifted the burden of
proof by requiring Harney to disprove the “possession”
element of the crime charged.

“In an appeal based on the claim of an erroneous instruction,
the appellant has the burden to show that the questioned
instruction was prejudicial or otherwise adversely affected a
substantial right of the appellant.” Rose v. City of Lincoln, 234
Neb. 67, 74, 449 N.W.2d 522, 528 (1989). Accord Jensen v.
Archbishop Bergan Mercy Hosp., 236 Neb. 1, 459 N.W.2d 178
(1990). See, also, Statev. Juhl, 234 Neb. 33, 45-46, 449 N.W.2d
202,211 (1989):

With the exception of an erroneous admission or
exclusion of evidence, a defendant, as the appellant
claiming reversible error in a criminal case, must
demonstrate that a trial court’s conduct, whether action or
inaction during the proceeding against the defendant,
prejudiced or otherwise adversely affected a substantial
right of the defendant.

“The presumption of innocence, although not articulated in
the Constitution, is a basic component of a fair trial under our
system of criminal justice.” Estelle v. Williams, 425 U.S. 501,
503,96 S. Ct. 1691, 48 L. Ed. 2d 126 (1976). “The presumption
of innocence in favor of the accused is a fundamental
component of the due process right to a fair and impartial
trial.” U.S. v. Apodaca, 843 F.2d 421, 430 (10th Cir. 1988). Due
process in a criminal case requires that the prosecution prove,
beyond a reasonable doubt, every factual element necessary to
constitute the crime charged against a defendant. In re
Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970);
Statev. Kipf, 234 Neb. 227, 450 N.W.2d 397 (1990).

Under instruction No. 9, Harney’s possession of a controlled
substance was established by presence of LSD in the van
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operated by Harney “in the absence of any other reasonable
explanation for [the LSD’s] presence.” Thus, the instruction
informed the jury that Harney’s possession of LSD was
factually established by mere presence of the controlled
substance within the van operated by Harney unless he supplied
a “reasonable” explanation for the LSD’ presence in the
vehicle. Moreover, pursuant to instruction No. 9, unless
Harney provided a plausible explanation concerning the LSD
within the van, the jury could properly conclude that the State
had proved that Harney criminally possessed the controlled
substance. “A defendant possesses a controlled substance when
the defendant knows of the nature or character of the substance
and its presence and has dominion or control over the
substance.” State v. Lonnecker, ante p. 207, 213, 465 N.W.2d
737, 742 (1991). According to instruction No. 9, the jury
was authorized to disregard the presumption of Harney’s
innocence in the crime charged and, further, was warranted in
concluding that Harney’s criminal possession of LSD was
established beyond a reasonable doubt, notwithstanding that
the State had the burden throughout Harney’s trial to show that
Harney knew the nature or character of the substance found in
the van, knew about the presence of the LSD within the van,
and had dominion or control over the LSD. While a controlled
substance’s presence in a vehicle operated by a defendant may
be a circumstance tending to prove the defendant’s knowledge
concerning presence of a controlled substance and dominion or
control over the substance, cf. State v. Oldfield, 236 Neb. 433,
461 N.W.2d 554 (1990), the absence of a defendant’s reasonable
or plausible explanation for the presence of a controlled
substance does not establish the defendant’s illegal possession
of the substance. Instruction No. 9 not only permitted
disregard for the presumption of Harney’s innocence in the
crime charged, but also effectively shifted the burden to Harney
for an explanation to disprove possession and relieved the State
from its burden to prove, beyond a reasonable doubt, that
Harney knew about the LSD and controlled that illegal
substance.

Although the State may suggest that instruction No. 9, read
with the instructions on the presumption of innocence and the
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State’s burden of proof, is not prejudicial, we have stated: “All
instructions, read conjunctively, must correctly state the law,
adequately state the issues, and not mislead the jury.” Stare v.
Pierce, 231 Neb. 966, 975, 439 N.W.2d 435, 443 (1989). In
Harney’s case, to give lip service to the State’s burden of proof
and require that a defendant disprove, or at least explain, some
of the State’s evidence is misleading to a jury and would
undoubtedly be a source of confusion to the jury, namely, a fact
proved through the absence of proof from the defendant.

In light of instruction No. 9, the unexplained presence of
LSD factually established Harney’s possession of the controlled
substance. In sum and substance, by instruction No. 9, the
court directed a verdict for the State, namely, Harney’s lack of
an explanation for the LSD established possession of that
controlled substance. As a result of the constitutional guarantee
of due process, including the presumption of innocence and the
State’s burden of proof beyond a reasonable doubt, a verdict
cannot be directed against the defendant in a criminal case.
Sandstromv. Montana, 442 U.S. 510,99 S. Ct. 2450, 61 L. Ed.
2d 39 (1979); United States v. Martin Linen Supply Co., 430
U.S. 564,97 S. Ct. 1349, 51 L. Ed. 2d 642 (1977); Brotherhood
of Carpentersv. U.S.,330U.8S. 395,67S. Ct. 775,91 L. Ed. 973
(1947); State v. Kipf, 234 Neb. 227, 450 N.W.2d 397 (1990).

Instruction No. 9 is inconsistent with the presumption of
innocence which may be overcome by evidence of guilt beyond
areasonable doubt. Also, instruction No. 9 substitutes a lack or
absence of an explanation by a defendant as proof in place of
the State’s requisite proof on the element of possession in the
crime charged. Therefore, instruction No. 9 deprived Harney
of a fair trial required under the constitutional guarantee of due
process in the trial of a criminal case.

The phrase “in the absence of any other reasonable
explanation for its presence,” contained in instruction No. 9,
was initially expressed in State v. Rys, 186 Neb. 341, 346, 183
N.W.2d 253, 256 (1971), a case involving a defendant minor’s
possession of alcohol found in the automobile driven by the
defendant, when this court stated:

- Defendant has offered no explanation of the presence
of the bottle of whiskey in his automobile. . . . Ordinarily,
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when liquor, narcotics, or contraband materials are found

on a defendant’s premises or in an automobile possessed

and operated by him, the evidence of unlawful possession

is deemed sufficient to sustain a conviction in the absence

of any other reasonable explanation for its presence.
The State points out that the preceding language “in the
absence of any other reasonable explanation for its presence”
was approved in several Nebraska decisions after Rys, for
example, State v. Torrence, 192 Neb. 720, 224 N.W.2d 177
(1974); State v. Britt, 200 Neb. 601, 264 N.W.2d 670 (1978);
State v. Harris, 218 Neb. 75, 352 N.W.2d 581 (1984); State v.
Masur, 230 Neb. 620, 432 N.W.2d 815 (1988); and State v.
Friend, 230 Neb. 765, 433 N.W.2d 512 (1988). Error, inveterate
and persistently recurrent, is, nonetheless, error. We cannot
constitutionally approve or sustain an instruction which
requires that a defendant prove innocence by a plausible or
reasonable explanation for the presence of a controlled
substance or other contraband in relation to the defendant or
which relieves the State from its burden to prove possession in a
possessory crime charged against a defendant. Consequently,
we now explicitly disapprove of “the absence of any other
reasonable explanation for [a substance’s or contraband’s]
presence” in an instruction pertaining to a possessory crime or
as a circumstance tending to establish a defendant’s unlawful
possession of a substance or contraband in a possessory crime
charged against the defendant.

Since instruction No. 9 prevented a fair trial in Harney’s
case, wereverse and set aside Harney’s conviction.
However, there are other aspects of Harney’s case which may

recur if Harney is retried. For that reason, we consider some of
Harney’s other assignments of error.

PROSECUTORIAL MISCONDUCT
During a verbal exchange involving the court and counsel, in
the jury’s hearing, the prosecutor remarked that Harney had
filed a motion to suppress physical evidence. After the jury was
excused, Harney’s lawyer requested a mistrial, which was
refused. A suppression motion, and a court’s disposition of that
motion, are irrelevant information in a jury’s factfinding



518 237NEBRASKA REPORTS

function. Since we have already set aside Harney’s conviction,
we are not obliged to consider whether the prosecutor’s conduct
justified a mistrial, and we are reasonably confident that in the
event of Harney’s retrial, there will be no reference in the jury’s
hearing regarding Harney’s suppression motion.

MOTION TO SUPPRESSPHYSICAL EVIDENCE
Officer Torrence became a member of the Syracuse Police
Department in March 1989 and, therefore, had been a Syracuse
police officer for 4!/2 months when he stopped Harney’s van.
Torrence was scheduled to enter the Nebraska Law
Enforcement Training Center in January 1990 for the training
program available to Nebraska law enforcement officers.
Consequently, at the time of the encounter with Harney,
Torrence did not hold a certificate evidencing satisfactory
completion of a course for law enforcement officers, namely, a
certificate issued by the Nebraska Law Enforcement Training
Center. See Neb. Rev. Stat. §§ 81-1401 et seq. (Reissue 1987).
Harney argues that while the deputy sheriffs’ search of the
van may be characterized as a permissible warrantless search
incident to an arrest, see New York v. Belton, 453 U.S. 454, 101
S. Ct. 2860, 69 L. Ed. 2d 768 (1981), or an inventory search, see
Colorado v. Bertine, 479 U.S. 367, 107 S. Ct. 738,93 L. Ed. 2d
739 (1987), Torrence’s lack of a certificate under § 81-1414
disqualified Torrence from status as a law enforcement officer
and thereby rendered Harney’s arrest unlawful, resulting in an
unreasonable search pursuant to Harney’s unlawful arrest.
Section 81-1414 provides in relevant part:
On and after January 1, 1972, no person shall receive
appointment as a law enforcement officer unless he has
been awarded a certificate by the commission attesting to
his satisfactory completion of the minimum curriculum of
the training center as established by the commission or has
been awarded a certificate attesting to his satisfactory
completion of a training program which the commission
finds equivalent thereto. Any person who has not been
awarded such a certificate may receive an appointment
conditioned on his satisfactory completion of such
training within one year from the date of his appointment.



BELL FED. CREDIT UNION v. CHRISTIANSON 519
Citeas 237 Neb. 519

If such training is not completed within one year, his
employment shall not be renewed by appointment or
otherwise.

Whatever else may be the objectives, effects, and
ramifications of the statute, in the context of Harney’s case, a
certificate for satisfactory completion of a training program
relative to § 81-1414 is not a condition precedent to a police
officer’s execution of official duties as a law enforcement
officer. Hence, § 81-1414 is inapplicable to Harney’s case and
did not serve as a proper basis for a suppression motion.

CONCLUSION
Since the district court erroneously instructed the jury,
Harney’s conviction is reversed, and this matter is remanded for
anew trial. '
REVERSED AND REMANDED FOR A NEW TRIAL.

BeLL FEDERAL CREDIT UNION, APPELLANT, V. KATHLEEN
CHRISTIANSONET AL., APPELLEES.
466 N.W.2d 546

Filed March 8, 1991. No. 90-291.

1. Administrative Law: Pleadings: Time: Appeal and Error. When the petition
instituting proceedings for review under the Administrative Procedure Act is
filed in the district court on or after July 1, 1989, the review shall be conducted
by the court, without a jury, de novo on the record of the agency.

2. Jurisdiction: Appeal and Error. After an appeal has been perfected in this court,
the trial court or any other lower tribunal is without jurisdiction to hear a case
involving the same matter between the same parties.

3. Administrative Law: Pleadings: Time: Judgments: Final Orders: Appeal and
Error. When the petition instituting proceedings for review under the
Administrative Procedure Act is filed in the district court on or after July 1,
1989, the judgment rendered or final order made by the district court may be
reversed, vacated, or modified by the Supreme Court for errors appearing on the
record.

4. Employment Security: Labor and Labor Relations. An individual shall be
disqualified for unemployment benefits for any week with respect to which the
Commissioner of Labor finds that his or her total unemployment is due to a
stoppage of work which exists because of a labor dispute at the factory,
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establishment, or other premises at which he or she was last employed.

5. Employment Security: Labor and Labor Relations: Proof. An employer
contesting unemployment benefits has the burden of proving that it suffered a
stoppage of work because of a labor dispute.

6. Employment Security: Labor and Labor Relations: Words and Phrases. The
phrase “stoppage of work” refers to an employer’s operations, rather than the
employee’s labor.

7. Employment Security: Labor and Labor Relations: Words and Phrases: Proof.
A work stoppage exists when it is proven that there has been a substantial
curtailment of work produced by a labor dispute in an employing establishment.

8. Employment Security: Labor and Labor Relations. Depending on the facts of

the case, various factors become relevant as to the determination of a work

stoppage.
: . A work stoppage cannot be determined solely on the basis of
the proportionate number of employees affected.

Appeal from the District Court for Douglas County: JERRY
M. GrTnNick, Judge. Reversed and remanded for further
proceedings.

Soren S. Jensen and J Russell Derr, of Erickson &
Sederstrom, P.C., for appellant.

Laureen Van Norman and John F. Sheaff for appellee
Commissioner of Labor.

HASTINGS, C.J., BOoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Bell Federal Credit Union (Bell) appeals a district court
holding that Bell’s striking employees were eligible for
unemployment benefits because Bell did not suffer a “stoppage
of work” as that phrase is used in the Employment Security
Law.

We reverse the holding and remand this cause for further
proceedings because the district court for Douglas County used
the wrong standard of review and because this court has
concluded that as a matter of law, it cannot be said that a work
stoppage did or did not occur.

Bell’s three assignments of error in substance allege that the
district court erred in (1) applying the wrong standard in
reviewing the Nebraska Appeal Tribunal’s decision, (2) entering
an order applying the proper standard of review after an appeal
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had already been docketed with this court, and (3) finding that
there was competent and substantial evidence to support the
appeal tribunal’s decision to award unemployment benefits to
Bell’s striking employees.

Bell is a federally chartered credit union serving 32,000
members. Membership is restricted to individuals who are
employed by companies within Bell’s field of membership and
to relatives of individuals who have an account at Bell. At the
time of the strike, Bell had five offices in Omaha, one office in
Grand Island, and one office in North Platte.

Before the subject labor dispute, Bell employed 115 people.
Twenty-three of those employees were management and
support personnel. The remaining 92 Bell employees were
members of a bargaining unit which was represented by the
Communication Workers of America (CWA).

On May 31, 1989, the contract expired between Bell and its
employees represented by the CWA. Fifty-three of the
bargaining unit employees struck Bell. The parties stipulated
that the workers were unemployed during the period of time
from June 12 through June 23, 1989, and that a labor dispute
existed during that period of time. The striking employees
returned to work on Monday, June 26, 1989.

A number of the striking employees filed applications for
unemployment benefits with the Nebraska Department of
Labor. Although the record does not state the exact period of
time for which the striking employees sought unemployment
compensation benefits, it is assumed that the benefits were
sought for the period during which the workers were on strike.
Benefits were denied by the Deputy Commissioner of Labor on
July 14, 1989. On July 31, 1989, that determination was
appealed to the Nebraska Appeal Tribunal. A hearing was held
before the tribunal on August 28, 1989. The appeal tribunal
reversed the deputy commissioner’s decision and awarded
unemployment compensation benefits to those employees who
had applied for them. The decision was served on the parties on
October 17, 1989.

On November 13, 1989, Bell filed an appeal from the
tribunal’s decision in the district court for Douglas County. The
district court, on March 2, 1990, affirmed the decision of the
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appeal tribunal. However, in affirming the appeal tribunal’s
decision, the district court asserted, “The standard for review
on appeal of such an issue requires that the decision of the
appeal tribunal should be affirmed unless it is unsupported by
competent and substantial evidence, or is arbitrary or
capricious, or the result of an error of law.” On March 27, 1990,
Bell filed a notice of appeal to this court, along with a docket
fee, in the district court.

When the petition instituting proceedings for review under
the Administrative Procedure Act is filed in the district court on
or after July 1, 1989, the review shall be conducted by the court,
without a jury, de novo on the record of the agency. Neb. Rev.
Stat. § 84-917(5)(a) (Cum. Supp. 1990). As stated, the petition
was filed in district court after July 1, 1989, and the court failed
to apply the correct standard of review.

The parties allege that after this appeal was docketed in this
court, the district court, on its own motion, set aside its order of
March 2, 1990, reconsidered the matter applying the proper
standard of review, and entered an order on May 17, 1990,
again affirming the appeal tribunal. The district court’s docket
sheet reflects that the only action taken by the district court
after this appeal was docketed was a notice of show cause
hearing entered on March 26, 1990. Nonetheless, as correctly
pointed out by Bell, any action taken by the district court in this
case after this appeal was docketed was void because the district
court was divested of jurisdiction. See Tracy v. United
Telephone Co., 218 Neb. 331, 353 N.W.2d 273 (1984) (after an
appeal has been perfected in this court, the trial court or any
other lower tribunal is without jurisdiction to hear a case
involving the same matter between the same parties.)

When the petition instituting proceedings for review under
the Administrative Procedure Act is filed in the district court on
or after July 1, 1989, the judgment rendered or final order made
by the district court may be reversed, vacated, or modified by
the Supreme Court for errors appearing on the record. Neb.
Rev. Stat. § 84-918(3) (Cum. Supp. 1990). It is a logical
impossibility for this court to review the district court judgment
for errors appearing on the record if the district court
incorrectly limited its review and, thus, failed to make factual
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determinations, as it must under a de novo on the record
review. The district court’s and this court’s standards of review
are interdependent. However, if as a matter of law the evidence
was insufficient to demonstrate a stoppage of work, it would
not matter that the district court used an improper standard of
review because under any standard, a stoppage of work could
not be shown. Cf. Gray v. Fuel Economy Contracting Co., 236
Neb. 937, 464 N.W.2d 366 (1991) (although an enhanced
burden of proof was imposed by the compensation court panel,
this court affirmed the judgment because the evidence was
insufficient as a matter of law even under the proper burden of
proof).

This court may, therefore, review the record to determine if
as a matter of law the evidence was insufficient to demonstrate
astoppage of work.

An individual shall be disqualified for [unemployment]
benefits:

(d) For any week with respect to which the
commissioner finds that his or her total unemployment is
due to a stoppage of work which exists because of a labor
dispute at the factory, establishment, or other premises at
which he or she was last employed. . . .

Neb. Rev. Stat. § 48-628 (Cum. Supp. 1990).

The parties stipulated that there was a “labor dispute” within
the meaning of § 48-628(d). The entire focus of this appeal is on
whether Bell suffered a “stoppage of work” as used in
§ 48-628(d). An employer contesting unemployment benefits
has the burden of proving that it suffered a stoppage of work
because of a labor dispute. See IBRB inc. v. Aanenson, 234 Neb.
603, 452 N.W.2d 59 (1990).

The phrase “stoppage of work” refers to an employer’s
operations, rather than the employee’s labor. George A.
Hormel & Co. v. Hair, 229 Neb. 284, 426 N.W.2d 281 (1988).
“[A] work stoppage exists when it is proven that there has been
a substantial curtailment of work produced by a labor dispute
in an employing establishment. [Citations omitted.]” IBR inc.,
supraat 610-11,452 N.W.2d at 64. In George A. Hormel & Co.,
supra at 289, 426 N.W.2d at 284, this court stated:



524 237 NEBRASKA REPORTS

“Substantial” has been defined to mean “material,”
“important,” “massive,” or “considerable in amount.”
[Citation omitted.] Accordingly, it becomes difficult to fix
any definitive standard by which to gauge when a
stoppage of work starts or stops.

In adopting this approach, its effect was to require a
case-by-case review of the particular facts and
circumstances unique to each case, because we adopted a
fluid test to determine when a substantial curtailment of
work commences, and we remain convinced that this
commonsense approach is both logical and reasonable
and is the interpretation and application under similar
statutes of other jurisdictions. [Citation omitted.]

(Emphasis in original.) See, also, IBPE inc., supra (declining to
adopt a rigid rule that when a certain percentage decrease in an
employer’s operations is shown, there is a per se work
stoppage). Depending on the facts of the case, various factors
become relevant as to the determination of a work stoppage.
For example, in IBR inc., supra, which involved a beef
slaughtering and processing plant, this court looked to the
levels of production, the number of workers employed at the
plant, and the number of hours they worked while the dispute
was in progress. See, also, O.C.A. W. UN., Loc. 1-1978 v. Emp.
Sec. Div., 659 P2d 583 (Alaska 1983) (citing factors of
decreased production, business revenue, service, number of
employees, payroll, or man-hours). In other situations where a
tangible good is not produced, additional and/or different
factors are germane. See, e.g., Westinghouse Broadcasting
Co., Inc. v. Director of the Div. of Employment Security, 378
Mass. 51, 389 N.E.2d 410 (1979) (broadcasting); Gas Co. v.
Hatcher, Clerk, 147 W. Va. 630, 130 S.E.2d 115 (1963) (natural
gas), overruled on other grounds, Lee-Norse Co. v. Rutledge,
291 S.E.2d 477 (W. Va. 1982). In the final analysis, the
considerations relevant to the determination of a stoppage of
work will depend on the unique business involved in a
particular case. '

As recalled, Bell was composed of seven offices. The first
question is whether the offices are to be treated separately or as
one unit in determining whether Bell suffered a stoppage of
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work. In IBE inc., supra, it was argued that although work
ceased at the plant at issue, a work stoppage did not occur
because substantially all of the plant’s production was absorbed
by other IBP plants which operated functionally inter-
dependently. That argument was rejected, and this court
construed “establishment,” under the facts of the case, to mean
the single plant at which operations ceased.

Karen Buche, Bell’s vice president of personnel, testified that
the North Platte office was not affected by the labor dispute,
but that the location at Grand Island was affected by the
dispute. No explanation was given as to what was meant by
“affected,” and no other evidence was offered regarding
operations at the Grand Island location.

Two of Bell’s Omaha branch offices were closed. A total of
five persons were employed by Bell at the two locations. Of the
five employees, only one went on strike. Buche testified that the
offices were closed to enable the employees to be shifted for
work at another facility. All of Bell’s facilities were affected by
the transfer of employees. Moreover, the closed branch offices
were located in telephone company facilities at which members
of the same union which struck Bell were employed. From this,
the district court, as the fact finder, could reasonably infer that
the two branch offices were closed to avoid causing labor strife
at the facilities in which they were located. It is for the district
court to determine as a factual matter whether the closed
branch offices suffered work stoppages because of a labor
dispute localized at those establishments.

Out of 115 people employed by Bell, 53 persons went on
strike. Buche testified that three temporary workers were hired
during the period of the strike. Buche further testified that 14
persons were hired for temporary work in the period of time
after April 1 but before the onset of the strike, and that a total
of 16 temporary workers were employed during the strike
period. The record is silent as to the discrepancy in the number
of temporary workers employed during the strike. While Buche
denied that the workers were hired to take the place of striking
workers, she stated that none of the temporary workers who
were providing services during the strike were permanently
hired by Bell and that the temporary personnel attempted to do
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the work normally performed by the bargaining unit
employees.

A work stoppage cannot be determined solely on the basis of
the proportionate number of employees affected. As the court
in Gas Co., supra at 639-40, 130 S.E.2d at 121, explained:

It is conceivable that in some situations a strike or lockout
affecting relatively few employees would produce a
stoppage of work if such men were employed in the
performance of duties of such vital nature that their
unemployment would result in a substantial curtailment
of the normal overall activities or operations of the
employer. On the other hand, in other situations the
unemployment of a proportionately greater number of
employees might have no substantial effect on the normal
activities of the employer.

We, therefore, do not view the evidence regarding the
number of Bell workers separated from employment during the
strike as decisive. It is the effect on Bell’s operations which is
more telling. Bell was composed of the following departments:
teller, customer service (Instafacts), accounting, loans,
marketing, collections, personnel, real estate loans, and student
loans. Bell continued operations in its teller, Instafacts, and
loan departments. In the process of staffing those departments
by shifting employees, Bell discontinued operations in other
departments. Those areas of operation which were continued
were the areas in which Bell had contact with its members
(customers). There was evidence that a credit union primarily
profits through its teller and loan areas. The personnel,
collection, and marketing departments terminated their
operations entirely.

Buche testified that any credit union member who sought a
loan was able to make an application during the strike. A small
number of loan applications were processed. Loan records were
not filed at any Bell location during the time in question. An
exhibit showing total approved loans for January through June
1989 in one of Bell’s major branch offices reflects that in terms
of the number of loans approved, June was the third highest
month and that June had the second highest monthly total for
approved loans in terms of dollar amounts.
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Buche testified that Bell did not have a full staff in the teller
area at any location and that teller transactions were reduced by
15 to 20 percent. Buche was unable to state if any of Bell’s
members were denied an opportunity to make a deposit or
withdrawal because of the decreased teller staff. She testified
that deposits and withdrawals could be made by means of an
automated teller machine or by mail. Kathleen Christianson,
the chief steward on the union executive board representing
Bell’s employees, testified that it was suggested to members of
her union and other unions to boycott the tellers by using their
automated teller machine cards. Christianson also testified that
this practice would decrease teller transactions.

The Instafacts department provides various services to Bell’s
members, such as providing general and account information,
transferring funds, placing “stop payment” orders on checks,
and estimating loan payments. The Instafacts department was
closed for 2'/2 days at one of the Omaha branches. Buche did
not have any personal knowledge that any Bell member who
made an inquiry to the Instafacts department was denied
information.

Buche testified regarding a number of areas in which work
ceased or was substantially decreased during the strike period.
There was no building maintenance performed. Monitoring of
overdrawn accounts ceased. No invoices were paid. Bell was
unable to provide new or replacement automated teller machine
cards. Tracking changes to Bell’s members’ accounts was
limited to stop payment orders on checks. There was evidence
that sales of accident and health insurance, travelers checks,
and money orders were limited. Bell was unable to perform any
work with respect to bad checks.

Buche testified that Bell could not have continued operations
and that the National Credit Union Administration, which is
Bell’s governing agency, expressed concern to Bell about its
efficient and proper operation during the strike. However, in a
June 20, 1989, letter to Christianson, Bell’s president-treasurer,
while acknowledging that Bell could not operate indefinitely
with temporary employees, wrote Christianson that Bell “is
operating at a reduced but satisfactory level.”

In view of the fluid test which this court has adopted and the
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issues of material fact present in this case, this court cannot

determine as a matter of law whether a work stoppage

occurred. Therefore, the cause must be remanded to the district

court for Douglas County for a de novo review of the record.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

AsA LEE DALE, APPELLANT, V. THOMAS FUNERAL HOME, INC.,
APPELLEE.
466 N.W.2d 805

Filed March 15,1991. No.88-912.

1. Trial: Evidence: Directed Verdict: Motions to Dismiss: Words and Phrases. A
“prima facie case” means that evidence sufficiently establishes elements of a
cause of action and, notwithstanding a motion for a directed verdict in a jury
trial or a motion to dismiss in a nonjury trial, allows submission of the case to the
fact finder for disposition.

2. Actions: Mental Distress. The elements of a cause of action for intentional
infliction of emotional distress are (1) the defendant’s intentional or reckless
conduct (2) which is so outrageous and so extreme that the conduct goes beyond
all possible bounds of decency and is regarded as atrocious and utterly
intolerable in a civilized community and (3) which causes emotional distress so
severe that no reasonable person is expected to endure that severe emotional
distress.

Appeal from the District Court for Douglas County:
THEODORE L. CARLSON, Judge. Affirmed.

Robert E. O’Connor, Jr., of Robert E. O’Connor &
Associates, for appellant.

David M. Woodke and Lynn A. Mitchell, of Gross & Welch,
for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.
Asa Lee Dale sued Thomas Funeral Home, Inc., for
intentional infliction of emotional distress resulting from a
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refusal to release the corpse of Dale’s husband until an
embalming bill was paid. The district court directed a verdict
for Thomas. Dale appeals, and we affirm.

STANDARD OF REVIEW

A party against whom a motion to dismiss is directed is
entitled to have all relevant evidence accepted or treated as
true, every controverted fact as favorably resolved, and
every beneficial inference reasonably deducible from the
evidence. [Citation omitted.]

“A court cannot decide an issue as a matter of law
unless the facts adduced on an issue are such that
reasonable minds can draw but one conclusion from the
evidence. [Citation omitted.] In a jury trial, when
evidence compels but one reasonable conclusion
regarding an issue or question in the litigation, a court can
properly direct a verdict on such issue or question.”

Burns v. Veterans of Foreign Wars, 231 Neb. 844, 850, 438
N.W.2d 485, 489-90 (1989). Accord, Anderson v. Union Pacific
RR. Co., 229 Neb. 321, 426 N.W.2d 518 (1988); Rahmig v.
Mosley Machinery Co., 226 Neb. 423, 412 N.W.2d 56 (1987).

A “prima facie case” means that evidence sufficiently
establishes elements of a cause of action and, notwithstanding a
motion for a directed verdict in a jury trial or a motion to
dismiss in a nonjury trial, allows submission of the case to the
fact finder for disposition. See, State v. Copple, 224 Neb. 672,
401 N.W.2d 141 (1987); White v. Abrams, 495 F.2d 724 (9th Cir.
1974).

BACKGROUND

On June 11, 1985, Dale’s husband died. After the Dale
family contacted Thomas for burial arrangements, Thomas
obtained the corpse and permission to embalm. On June 12,
Dale and members of her family met with Janet Caston, the
funeral director at Thomas, to discuss funeral options and
costs. Dale’s only funeral funds were proceeds from two $500
life insurance policies on Dale’s husband. Those policies were
delivered to Thomas. When Thomas indicated that the cost of
the funeral would be $2,800, Dale realized that she was unable
to afford Thomas and decided to seek another funeral home
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which might provide less expensive arrangements.

On June 14 or 15, Dale telephoned Caston, asked how much
she owed Thomas, and told Caston that another funeral home
would handle the burial arrangements. Caston replied that Dale
owed $490 for embalming the corpse of Dale’s husband and
that the debt must be paid in cash, not by check, before Thomas
would release the embalmed corpse. Dale offered to allow
Thomas to retain one of the $500 insurance policies in exchange
for release of the corpse, but Caston refused. When the
embalming bill was paid, Thomas released the corpse, which
was buried on June 24.

Dale testified regarding her conversation with Caston and
the refusal to release the corpse:

Q. How did that make you feel, Mrs. Dale?

A. .. .1 felt terrible, awful. I didn’t even know which
way to go. I couldn’t sleep. I couldn’t eat or nothing. Just
made me so nervous and everything.

Q. Did youtry to get help from others?

A. Well, no. I started once to ask my brother but I
wouldn’t because I didn’t want to, you know, ask nobody
to help us get him put away.

Q. Did it all embarrass you?
A. Yes, it did, terrible.

Q. Mirs. Dale, could you describe for the Court and jury
what type of emotional problems you had as a result of the
actions of the Thomas Funeral Home?

A. Well, I don’t — exactly, I had been, you know,
worried about, you know, his death and then I couldn’t
get his body put away.

Q. Did it bother you tremendously that you couldn’t get
his body put away?

A. Yeah, because he — I wanted my sisters and
brothers, she was here, they left their jobs to come here for
the funeral and they wasn’t able to stay, they had to go
back.

Dale never sought medical or psychological treatment or
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assistance on account of the Thomas incident.

In view of the evidence, Thomas moved for a directed
verdict, which was granted, resulting in dismissal of Dale’s
action.

ASSIGNMENTS OF ERROR
Dale contends that the district court committed reversible
error in granting a directed verdict for Thomas and dismissing
Dale’s action.

INTENTIONAL INFLICTION OF EMOTIONAL
DISTRESS

The elements of a cause of action for intentional infliction of
emotional distress are (1) the defendant’s intentional or reckless
conduct (2) which is so outrageous and so extreme that the
conduct goes beyond all possible bounds of decency and is
regarded as atrocious and utterly intolerable in a civilized
community and (3) which causes emotional distress so severe
that no reasonable person is expected to endure that severe
emotional distress. Pick v. Fordyce Co-op Credit Assn., 225
Neb. 714, 408 N.W.2d 248 (1987); Gall v. Great Western Sugar
Co., 219 Neb. 354, 363 N.W.2d 373 (1985). See, also, Hassing v.
Wortman, 214 Neb. 154, 333 N.W.2d 765 (1983) (plaintiff must
show that the distress caused by the defendant’s conduct is more
than mere worry, anxiety, vexation, or anger); Davis v. Texaco,
Inc., 210 Neb. 67, 313 N.W.2d 221 (1981) (plaintiff must show
extreme emotional response to the defendant’s conduct). Cf.,
Pick v. Fordyce Co-op Credit Assn., supra (a sleepless night
and humiliation, by themselves, do not establish severe
emotional distress); Mindt v. Shavers, 214 Neb. 786, 337
N.W.2d 97 (1983) (plaintiff suffered a personality disorder as a
result of distress caused by the defendant’s conduct).

Accepting the truth of all relevant evidence and construing
the evidence most favorably to Dale, we conclude that Dale
failed to prove a prima facie case of intentional infliction of
emotional distress.

Under the circumstances, Thomas’ conduct may be
characterized as the nadir of crass commercialism and
intentional or reckless conduct which was so outrageous and
extreme that the conduct exceeded the bounds of decency and
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toleration in a civilized community.

However, one of the elements in the cause of action for
intentional infliction of emotional distress is distress so severe
that no reasonable person is expected to endure that severe
emotional distress. Although Dale was understandably and
unquestionably perturbed, worried, and upset, the only
reasonable conclusion deducible from the evidence is that Dale
failed to establish that her emotional distress was so severe that
no reasonable person could be expected to endure that severe
emotional distress. Hence, Dale failed to prove a prima facie
case based on intentional infliction of emotional distress and,
therefore, was not entitled to have her case submitted to the
jury. For that reason, the district court properly directed a
verdict for Thomas. Accordingly, we affirm the district court’s
judgment and dismissal of Dale’s action.

AFFIRMED.

DoONALD LAIRD, APPELLEE, V. THE SCRIBNER COOP, INC.,
APPELLANT.
466 N.W.2d 798

Filed March 15, 1991. No. 88-992.

1. Judgments: Appeal and Error. In reviewing the trial court’s judgment in an
action at law, the Supreme Court does not reweigh the evidence but, instead,
considers the evidence in the light most favorable to the successful party, with
conflicts resolved in favor of the successful party, who is entitled to the benefit
of every inference which can reasonably be deduced from the evidence.

. The conclusion of the trial court in an action at law will not be
set aside unless clearly wrong.

3. Uniform Commercial Code: Words and Phrases. Corn is a commodity which is
included under the definition of goods under the Uniform Commercial Code.

4. Uniform Commercial Code: Sales: Vendor and Vendee: Warranty. When a seller
at the time of contracting has reason to know any particular purpose for which
the goods are required and that the buyer is relying on the seller’s skill or
judgment to select or furnish suitable goods, there is, unless excluded or
modified under Neb. U.C.C. § 2-316 (Reissue 1980), an implied warranty that
the goods shall be fit for such purpose. Neb. U.C.C. § 2-315 (Reissue 1980).

5. Uniform Commercial Code: Sales: Vendor and Vendee: Breach of Warranty:




10.

13.

14.
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Proof. In order to recover under a warranty of fitness for a particular purpose a
buyer must show that (1) the seller had reason to know of the buyer’s particular
purpose in buying the goods, (2) the seller had reason to know that the buyer was
relying on the seller’s skill or judgment to furnish appropriate goods, and (3) the
buyer, in fact, relied upon the seller’s skill or judgment.

Uniform Commercial Code: Sales: Contracts: Warranty. Unless excluded or
modified under Neb. U.C.C. § 2-316 (Reissue 1980), a warranty that goods shall
be merchantable is implied in a contract for their sale if the seller is a merchant
with respect to goods of that kind. Neb. U.C.C. § 2-314(1) (Reissue 1980).

. Goods, to be merchantable, must be at least
such as (1) those which pass without objection in the trade under the contract
description; (2) in the case of fungible goods, are of fair average quality with the
description; (3) are fit for the ordinary purposes for which such goods are used;
and (4) run, within the variations permitted by the agreement, of even kind,
quality, and quantity with each unit and among all units involved. Neb. U.C.C.
§ 2-314(2) (Reissue 1980).

Uniform Commercial Code: Sales: Vendor and Vendee: Breach of Warranty. For
a buyer to have aclaim under Neb. U.C.C. § 2-314 (Reissue 1980) the seller must
be a merchant.

Uniform Commercial Code: Words and Phrases. A “merchant” is a person who
deals in goods of the kind or otherwise by his occupation holds himself out as
having knowledge or skill peculiar to the practices or goods involved in the
transaction or to whom such knowledge or skill may be attributed by his
employment of an agent or broker or other intermediary who by his occupation
holds himself out as having such knowledge or skill. Neb. U.C.C. § 2-104(1)
(Reissue 1980).

Uniform Commercial Code: Sales: Vendor and Vendee: Breach of Warranty:
Proof. After goods are accepted, the buyer has the burden of establishing any
breach with respect tothose goods Neb. U.C.C. § 2-607(4) (Reissue 1980).

In order to prove that goods are
unmerchantable, generally, the buyer must first establish the standard of
merchantability in the trade.

Uniform Commercial Code: Sales: Vendor and Vendee: Breach of Warranty:
Proof: Expert Witnesses. When a defect in merchantability is obvious to a
layperson, it may not be necessary for the buyer to provide expert testimony as
to the standard of performance of a product.

Uniform Commercial Code: Sales: Vendor and Vendee: Tender: Breach of
Warranty: Notice. When a tender of goods has been accepted, the buyer must
within a reasonable time after he discovers or should have discovered any breach
notify the seller of the breach or be barred from recovery. Neb. U.C.C.
§ 2-607(3) (Reissue 1980).

Uniform Commercial Code: Sales: Vendor and Vendee: Breach of Warranty:
Damages. Consequential damages resulting from a seller’s breach include any
loss resulting from general or particular requirements and needs of which the
seller at the time of contracting had reason to know and which could not
reasonably be prevented by cover or otherwise. Neb. U.C.C. § 2-715(2)(a)































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































