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1. Workers’ Compensation: Proof. In a workers’ compensation case, by a
preponderance of evidence a claimant must prove that the claimant’s
employment proximately caused the claimed injury or disability and thereby
correspondingly negate that a claimant’s condition existing independent of the
claimant’s employment and before a work-related incident alleged to be a cause
of the claimed disability is the sole cause of the disability for which
compensation is sought.

: - A claimant is entitled to an award under the Workers’
Compensation Act for a work-related injury and disability if the claimant
shows, by a preponderance of evidence, that the claimant sustained an injury
and disability proximately caused by an accident which arose out of and in the
course of the claimant’s employment, even though a preexisting disability or
condition has combined with the present work-related injury to produce the
disability for which the claimant seeks an award.

3. Workers’ Compensation. A workers’ compensation claimant may recover when
an injury, arising out of and in the course of employment, combines with a
preexisting condition to produce disability, notwithstanding that in the absence
of the preexisting condition no disability would have resulted.

4. Workers’ Compensation: Proof: Case Disapproved. Language in previous
decisions, such as Brokaw v. Robinson, 183 Neb. 760, 164 N.W.2d 461 (1969);
Benson v. Barnes & Barnes Trucking, 217 Neb. 865, 354 N.W.2d 127 (1984);
Hayesv. A.M. Cohron, Inc., 224 Neb. 579, 400 N.W.2d 244 (1987); and Gilbert
v. Sioux City Foundry, 228 Neb. 379, 422 N, W.2d 367 (1988), which has imposed
an enhanced degree of proof by an employee prosecuting a claim under the
Nebraska Workers’ Compensation Act is disapproved.

5. Workers’ Compensation: Proof. For an award based on disability, a claimant
must establish, by a preponderance of the evidence, that the employment
proximately caused an injury which resulted in disability compensable under the
Workers’ Compensation Act.

6. Proximate Cause: Trial. Determination of causation is, ordinarily, a matter for
the trier of fact.

7. Workers’ Compensation. An employee’s disability as a basis for compensation
under Neb. Rev. Stat. § 48-121(1) and (2) (Reissue 1988) is determined by the
employee’s diminution of employability or impairment of earning power or
earning capacity, and is not necessarily determined by a physician’s evaluation
and assessment of the employee’s loss of bodily function.

8. - An employee’s return to work does not in every case terminate an
employee’s total disability from a work-related injury and does not preclude a
finding that the employee’s total disability continues notwithstanding the return
to work.

9. . If an employee, after a work-related injury, receives wages equal to or
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greater than the wages received before the injury, the wages may be considered in
the determination whether an employee has sustained an impairment of earning
capacity.

10. ____ . When an injured worker has attained maximum physical recovery after
a work-related injury, any residual disability from a compensable injury is
permanent and prevents the worker’s entitlement to compensation for
temporary disability.

11. Workers’ Compensation: Second Injury Fund. In the absence of an established
claim against the Second Injury Fund, Neb. Rev. Stat. § 48-128 (Reissue 1988),
an employee may be entitled to full compensation from the employer,
notwithstanding that the employee’s disability is the result of a preexisting
condition aggravated by a work-related injury.

12. Expert Witnesses. A fact finder or trier of fact may accept or reject an opinion
from an expert witness.

13. ______. A good faith conflict due to self-contradiction of an expert’s opinions
presents a question to be resolved by the trier of fact.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Wesley C. Mues, of Knapp, Mues, Beavers, Luther &
Fangmeyer, for appellant.

Andrew J. McMullen for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

Walters and Heiliger Electric, Inc. (W & H Electric), appeals
from an award on rehearing by the Nebraska Workers’
Compensation Court in favor of Duane P. Heiliger (Heiliger).
We affirm.

STANDARD OF REVIEW
Findings of fact made by the Nebraska Workers’
Compensation Court after rehearing have the same force
and effect as a jury verdict in a civil case. [Citations
omitted.] In testing the sufficiency of evidence to support
findings of fact made by the Nebraska Workers’
Compensation Court after rehearing, the evidence must
be considered in the light most favorable to the successful
party. [Citations omitted.] Factual determinations by the
Workers’ Compensation Court will not be set aside on
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appeal unless such determinations are clearly erroneous.
Regarding facts determined and findings made after
rehearing in the Workers’ Compensation Court, § 48-185
precludes the Supreme Court’s substitution of its view of
facts for that of the Workers’ Compensation Court if the
record contains evidence to substantiate the factual
conclusions reached by the Workers’ Compensation
Court. [Citations omitted.] As the trier of fact, the
Nebraska Workers’ Compensation Court is the sole judge
of the credibility of witnesses and the weight to be given
testimony.
Feesv. Rivett Lumber Co., 228 Neb. 617, 620, 423 N.W.2d 483,
486 (1988); Mendoza v. Omaha Meat Processors, 225 Neb. 771,
408 N.W.2d 280 (1987); Neb. Rev. Stat. § 48-185 (Reissue
1988).

BACKGROUND FOR CLAIM
Heiliger’s Injury.

As a shareholder and president of W & H Electric, a
corporate electrical contractor, Heiliger was also employed as
an electrician for W & H Electric and was frequently involved in
its electrical work. In his duties as an electrician, Heiliger lifted
heavy objects such as spools of copper wire. Before March 16,
1988, Heiliger was also responsible for onsite management of
W & H Electric’s projects, work which required that he drive to
each of the company’s projects and help individual workers.
Heiliger’s only office work involved W & H Electric’s
occasional bidding on new projects.

On March 16, 1988, Heiliger and a fellow worker, Eugene
Walters, who was also the vice president and office manager of
W & H Electric, were transferring “[t]housand foot reels of
copper wire” from a pickup to a storage trailer at one of W & H
Electric’s jobsites. Each spool, weighing slightly more than 100
pounds, had to be moved from the pickup into the trailer’s
doorway, which was about 2 feet above the bed of the pickup.
Heiliger, facing generally toward the spools in the pickup and
with his feet stationary on the pickup’s bed, lifted a spool and,
in a “twisting motion,” placed the spool in the trailer’s elevated
entry. During the process of lifting and twisting with a spool of



462 236 NEBRASKA REPORTS

wire, Heiliger “felt a sensation in his back,” and experienced
“back and leg pain, mainly leg pain.” According to Heiliger, “I
knew that I’d—I’d injured myself ” At that point, Heiliger told
Walters that Heiliger had sustained “this [back] injury.” A year
earlier, Heiliger had a back malady of undetermined origin and
had undergone disk surgery in March 1987, but had
experienced no back problem for the “eight to nine” months
immediately preceding March 1988. When Walters and Heiliger
returned to W & H Electric’s shop on March 16, Heiliger told
other W & H Electric employees that he had injured his back
earlier that day.

Heiliger’s Medical Treatment and Surgery.

On account of persistent back pain, on March 30, 1988,
Heiliger went to the office of Dr. Ramon R. Salumbides, the
surgeon who had performed a hemilaminectomy on Heiliger in
March 1987. Regarding Heiliger’s previous hemilaminectomy,
Dr. Salumbides had noted in 1987:

Patient approximately three weeks now post lumbar
laminectomy and disc excision of L5-S1 on the left side.
He does not complain of any severe pain in his back or leg.

. . He occasionally has some tightness which is
experienced in the lumbar area. Upon certain turning he
will experience some achiness also in the posterior aspect
of the left thigh but rather mild.

EXAMINATION: The wound is healing well. No
tenderness over the operative site. Straight leg raising test
is bilaterally negative. His gait is normal. Patient is able to
flex his back 90 degrees but would experience some
discomfort in the back of the left thigh.

Post-operative course is quite satisfactory.

At the time of Heiliger’s March 1988 visit, Dr. Salumbides
recorded the following:

MAR 30 1988 [Heiliger] is returning for a consult
because of recurrence of back pain. He states that two
weeks ago he did some heavy lifting involving weights of
up to about 100 pounds. He was lifting wires weighing that
much and was transferring and twisting his back in the
process. He then experienced sudden and severe pain in his
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lumbar area with radiation towards the left buttock.
Much of the pain is mostly concentrated over his lumbar
are[a]. He feels that he describes a funny sensation in the
posterior aspect of the left thigh but no actual pain. He has
not had any treatment in the form of medications or
physical therapy since that time. Over the last two days he
feels much better. Sitting and walking is well tolerated.
Turning from side to side while in bed on occasion causes
some discomfort. Getting out of bed in the morning is also
most difficult for him.

When Heiliger’s back pain persisted, Dr. Salumbides, on
April 28, 1988, reexamined Heiliger and later recommended
another hemilaminectomy, which Dr. Salumbides performed
on May 3, 1988, at the same general site as the previous
hemilaminectomy, the fifth lumbar and first sacral vertebras.

Immediately after his 1988 hemilaminectomy, Heiliger
recuperated at home. Dr. Salumbides initially recommended
that Heiliger neither drive a vehicle nor lift heavy objects and,
30 days after the hemilaminectomy, placed Heiliger on a
20-pound limit in lifting. At that point, Heiliger returned to
work, but was unable to tolerate the pain generated from
standing for any significant time and was unable to perform
manual labor for W & H Electric. During this postoperative
employment with W & H Electric, Heiliger reviewed electrical
plans and gave advice concerning the company’s projects.
When it became evident that Heiliger could not work the same
as he had done before the injury in 1988, Heiliger sold his W &
H Electric shares to Walters and left the company’s employment
on July 12, 1988, because W & H Electric needed only one
office manager—Walters.

Subsequently, on January 10, 1989, Dr. Salumbides made the
following notation in his records concerning Heiliger:

RECOMMENDATION: 1. Patient has been advised
still to refrain from heavy lifting if at all possible.

2. On occasion he is allowed to lift 50 pounds. He states
that prolonged sitting still bothers his back but not really
much.

3. At this time I would think that patient is medically
stable and certainly has had a satisfactory post-operative
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course.
4. He has a permanent disability rating of 20 percent.
Dr. Louis J. Gogela, a neurosurgeon, examined Heiliger on
behalf of W & H Electric and, on July 18, 1989, concluded:
Mr. Heiliger informed me of the injury he received to
the back on March 16, 1988, when he was “unloading a
load of copper wire.” He apparently twisted his back. He
did not actually fall. He experienced immediate pain in the
left leg. He had no back pain with this. I am aware of the
surgery that was performed on May 2, 1988, when a disc
was removed at the L5 level on the left. Mr. Heiliger had
had surgery to his back previously. He also told me he had
recovered quite nicely from that surgery and that he was
comfortable until the injury of March 16. He remarked
that he “never was as well after the second operation as
after the first operation.”

It is evident that Mr. Heiliger does have some residual
stemming from the injury to his back and the
encroachment upon the nerve root by the disc fragment
and the subsequent surgery. Only a year had elapsed since
the surgery. I would be inclined to suspect that Mr.
Heiliger’s present symtpoms [sic] are permanent. I would
be inclined to assess his residual disability to his back at
about 10%. I believe it would be reasonable to say this
added degree of disability is probably 5% over an original
5% stemming from the first surgical procedure and the
need for it.

Concerning Dr. Gogela’s evaluation, above, Dr. Salumbides
responded by letter on August 11, 1989:

I have recently been reviewing my records of [Heiliger].
During the patient’s visit with me dated 1-10-89, I had
given him a permanent disability rating of 20 percent.

You will note there is a discrepacy [sic] since Dr. Gogela
has given a total of 10 percent disability rating. The letter I
did send you dated August 1, 1989 expressed my complete
agreement with Dr. Gogela’s appraisal and evaluation of
Mr. Heiliger even though I had initially given him a 20
percent disability rating.
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It is really very difficult to specifically pin down the
exact number or exact percentage of disability because at
this time most of the patient’s disability is related to the
residual amount of pain that he has. As much as I hate to
be nonspecific, I guess what I can say is that I’m not going
to quarrel if anybody should come up with a 10 percent
disability rating but certainly the disability rating that he
has should not exceed 20 percent.

The August 1, 1989, letter mentioned by Dr. Salumbides in the
foregoing report is not a part of the record.

Heiliger’s Impairment of Earning Capacity.

A vocational consultant who had reviewed the medical
evidence later submitted to the Workers’ Compensation Court
testified that Heiliger had suffered a loss of earning capacity
“around 50%, approximately 50%”> as the result of the
“accident — or injury that [Heiliger] sustained in March of
1988.” Also, according to the consultant, Heiliger’s injury
prevented his performing managerial and supervisory duties
“in the competitive labor market.”

In its award, the Workers’ Compensation Court found that
Heiliger had “sustained a 20 percent permanent partial
disability to the body as a whole,” that is, a 20-percent disability
within the purview of Neb. Rev. Stat. § 48-121(2) (Reissue
1988), and concluded that Heiliger’s back injury

was probably an aggravation or reinjury of a lumbar
laminectomy [Heiliger] underwent in 1987. Dr. Gogala
[sic], who examined [Heiliger] on behalf of the defendant,
makes it clear that [Heiliger] suffers some residual
stemming from the compensable injury of March 16,
1988. [Heiliger] is entitled to benefits as provided under
the Nebraska Workers’ Compensation Law.

In its award the Nebraska Workers’ Compensation Court
also awarded Heiliger compensation for 8 weeks of temporary
total disability.

CLAIMANT’S BURDEN OF PROOF;
PREPONDERANCE OF EVIDENCE
In its first assignment of error, W & H Electric contends that
medical evidence fails to establish a causal relationship between
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the March 16, 1988, copper wire incident and Heiliger’s physical
injury and disability on which the award is based.

Neb. Rev. Stat. § 48-151(2) (Reissue 1988) provides that in
all workers’ compensation cases, an “accident” shall mean “an
unexpected or unforeseen injury happening suddenly and
violently . . . and producing at the time objective symptoms of
an injury. The claimant shall have a burden of proof to establish
by a preponderance of the evidence that such unexpected or
unforeseen injury was in fact caused by the employment.”

In a workers’ compensation case, by a preponderance of
evidence a claimant must prove that the claimant’s employment
proximately caused the claimed injury or disability and thereby
correspondingly negate that a claimant’s condition existing
independent of the claimant’s employment and before a
work-related incident alleged to be a cause of the claimed
disability is the sole cause of the disability for which
compensation is sought. Fees v. Rivett Lumber Co., 228 Neb.
617, 423 N.W.2d 483 (1988). Under the preceding rule, proof
that employment proximately caused a compensable injury and
disability simultaneously establishes that a claimant’s disability
is not solely attributable to deterioration of an employee’s
antecedent condition which has resulted in disability.

In Brokaw v. Robinson, 183 Neb. 760, 764, 164 N.W.2d 461,
465 (1969), this court stated that “the presence of a preexisting
disease or condition would enhance the degree of proof
required to establish that an injury arose out of and in the
course of employment.” Moreover, in Brokaw the court
concluded that “there was no evidence that the plaintiff had any
preexisting disease or condition . . . .” Id. Thus, the degree or
standard of proof in relation to a claimant’s preexisting
disability, disease, or condition was not an issue in Brokaw.
Nevertheless, the foregoing proposition concerning an
enhanced degree of proof was expressed in Brokaw without
supporting authority and, more important, without any
explanation for the departure from the statutory standard in
§ 48-151(2) (Cum. Supp. 1965), which was identical to the
current § 48-151(2) concerning a claimant’s burden of proof
and the requisite preponderance of evidence. In the interim
between Brokaw and enactment of the present § 48-151(2), the
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claimant’s burden of proof and the preponderance of evidence
standard have remained unchanged in the Workers’
Compensation Act. See § 48-151(2) (Cum. Supp. 1965 &
Reissues 1968, 1974, 1978, 1984 & 1988). Also, as reflected in
this court’s decisions before Brokaw, a claimant is entitled to an
award under the Workers’ Compensation Act for a
work-related injury and disability if the claimant shows, by a
preponderance of evidence, that the claimant sustained an
injury and disability proximately caused by an accident which
arose out of and in the course of the claimant’s employment,
even though a preexisting disability or condition has combined
with the present work-related injury to produce the disability
for which the claimant seeks an award. See, Cole v. Cushman
Motor Works, 159 Neb. 97, 65 N.W.2d 330 (1954); Tucker v.
Paxton & Gallagher Co., 153 Neb. 1,43 N.W.2d 522 (1950).
After Brokaw, decisions of this court have reiterated,
verbatim or in substance, an “enhanced degree of proof”
requirement in a workers’ compensation case involving a
preexisting disability or condition; for example, Benson v.
Barnes & Barnes Trucking, 217 Neb. 865, 870, 354 N.W.2d 127,
131 (1984): “[W]e acknowledge that where there is knowledge
of a preexisting condition, the claimant carries a greater burden
of proof.” See, also, Gilbert v. Sioux City Foundry, 228 Neb.
379, 382, 422 N.W.2d 367, 370 (1988): “[T]he presence of a
preexisting condition enhances the degree of proof required to
establish that the injury arose out of and in the course of
employment.” For other illustrative decisions expressing the
standard of an enhanced degree of proof by a claimant, see,
Kingslan v. Jensen Tire Co., 227 Neb. 294, 417 N.W.2d 164
(1987); Hayes v. A.M. Cohron, Inc., 224 Neb. 579, 400 N.W.2d
244 (1987); and Hyatt v. Kay Windsor, Inc., 198 Neb. 580, 254
N.W.2d 92 (1977). Thus, in decisions such as Benson, Gilbert,
Kingslan, Hayes, and Hyatt, this court has expressed the rule
that “a preexisting condition enhances the degree of proof
required to establish” that a work-related injury resulted in a
compensable disability, a rule which supplies no definition or
characterization of the “enhanced degree of proof” and which
is contrary to the statutory standard prescribed in § 48-151(2)
regarding a claimant’s burden of proof and a preponderance of
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evidence.

Fairly recently, in Spangler v. State, 233 Neb. 790, 448
N.W.2d 145 (1989), this court acknowledged that a workers’
compensation claimant may recover when an injury, arising out
of and in the course of employment, combines with a
preexisting condition to produce disability, notwithstanding
that in the absence of the preexisting condition no disability
would haveresulted. Also, we stated in Spangler:

To sustain an award in a workers’ compensation case
involving a preexisting disease or condition, it is sufficient
to show that the injury resulting from an accident arising
out of and in the course of employment and the
preexisting disease or condition combined to produce
disability [citation omitted], or that the employment
injury aggravated, accelerated, or inflamed the
preexisting condition [citations omitted].
233 Neb. at 795, 448 N.W.2d at 149.

Although a claimant with a preexisting disability or
condition may face various obstacles, both medical and legal,
and must satisfy the statutory requirements for an award under
the Nebraska Workers’ Compensation Act, an enhanced degree
of proof, establishing a cause-and-effect relationship between a
work-related injury and consequent disability, is not among a
claimant’s burdens for obtaining an award under the Nebraska
Workers’ Compensation Act. The “enhanced degree of proof”
standard actually conflicts with the clear language and express
provision of § 48-151(2) of the Nebraska Workers’
Compensation Act governing prosecution of a worker’s claim
under the act. Consequently, in adherence to § 48-151(2) of the
Nebraska Workers’ Compensation Act, we return to the
statutory standard contained in § 48-151(2) and now
disapprove of language in this court’s previous decisions, such
as Brokaw v. Robinson, 183 Neb. 760, 164 N.W.2d 461 (1969);
Benson v. Barnes & Barnes Trucking, supra; Hayes v. A.M.
Cohron, Inc., supra; and Gilbert v. Sioux City Foundry, supra,
which has imposed an enhanced degree of proof by an
employee prosecuting a claim under the Nebraska Workers’
Compensation Act.

Thus, for an award based on disability, a claimant must
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establish, by a preponderance of the evidence, that the
employment proximately caused an injury which resulted in
disability compensable under the Workers’ Compensation Act.
Grauerholz v. Cornhusker Packing Co., 230 Neb. 641, 432
N.W.2d 831 (1988). See, also, Mendoza v. Omaha Meat
Processors, 225 Neb. 771, 408 N.W.2d 280 (1987). “An
employee has the burden to show the cause-and-effect
relationship involving employment, an industrial injury, and
disability.” Fees v. Rivett Lumber Co., 228 Neb. 617, 621, 423
N.W.2d 483, 486 (1988).

As expressed in Mendoza v. Omaha Meat Processors, supra
at 778, 408 N.W.2d at 285: “Determination of causation is,
ordinarily, a matter for the trier of fact.”

In view of the medical evidence in Heiliger’s case, the
Workers’ Compensation Court, in resolving a factual question,
could have reasonably concluded, and did conclude, that
Heiliger sustained a work-related injury on March 16, 1988,
which caused the disability involving his back. First, as
expressed by Dr. Salumbides in his notation of March 30, 1988:

[Heiliger] states that two weeks ago [March 16, 1988,] he
did some heavy lifting involving weights of up to about
100 pounds. He was lifting wires weighing that much and
was transferring and twisting his back in the process. He
then experienced sudden and severe pain in his lumbar
area....
Dr. Gogela pr8vided the further diagnostic information:

Mr. Heiliger informed me of the injury he received to
the back on March 16, 1988, when he was “unloading a
load of copper wire.” He apparently twisted his back. . . .

It is evident that Mr. Heiliger does have some residual
stemming from the injury to his back and the
encroachment upon the nerve root by the disc fragment
and the subsequent surgery.

Thus, there is sufficient evidence to support the factual
conclusion by the Nebraska Workers’ Compensation Court,
namely, on March 16, 1988, Heiliger was involved in a
work-related accident when he twisted his back while moving
the copper wire, an accident which caused injury and
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permanent disability to Heiliger. For that reason, we are unable
to state that the Nebraska Workers’ Compensation Court was
clearly erroneous in its factual determination that Heiliger’s
accident of March 16, 1988, was the cause of his injury and
permanent disability. W & H Electric’s first assignment of error
is without merit.

HEILIGER’S DISABILITY
W & H Electric also contends that there is insufficient
evidence to support the Workers’ Compensation Court’s
finding that Heiliger was temporarily totally disabled for 8
weeks and, thereafter, sustained a 20-percent permanent partial
disability to the body as a whole.

Temporary Total Disability.

W & H Electric argues that Heiliger was not temporarily
totally disabled, because he returned to work 30 days after the
hemilaminectomy in 1988 and, from the date of the accident
until he left employment with W & H Electric some 4 months
later, received the same salary as that paid before the accident.
An employee’s disability as a basis for compensation under
§ 48-121(1) and (2) is determined by the employee’s diminution
of employability or impairment of earning power or earning
capacity, and is not necessarily determined by a physician’s
evaluation and assessment of the employee’s loss of bodily
function. Kleiva v. Paradise Landscapes, 227 Neb. 80, 416
N.W.2d 21 (1987); Thom v. Lutheran Medical Cénter, 226 Neb.
737, 414 N.W.2d 810 (1987); Norris v. lowa Beef Processors,
224 Neb. 867, 402 N.W.2d 658 (1987); Akins v. Happy Hour,
Inc., 209 Neb. 236, 306 N.W.2d 914 (1981). In relation to “total -
disability” under § 48-121(1) and “disability partial in
character” under § 48-121(2), “temporary” and “permanent”
refer to the duration of disability, while “total” and “partial”
refer to the degree or extent of the diminished employability or
impairment of earning power or earning capacity.

As Professor Arthur Larson observes:

[T]otal disability may be found in the case of workers
who, while not altogether incapacitated for work, are so
handicapped that they will not be employed regularly in
any well-known branch of the labor market. The essence
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of the test is the probable dependability with which
claimant can sell his services in a competitive labor
market, undistorted by such factors as business booms,
sympathy of a particular employer or friends, temporary
good luck, or the superhuman efforts of the claimant to
rise above his crippling handicaps.
2 A. Larson, The Law of Workmen’s Compensation § 57.51(a)
at 10-164.68, 164.68(18) (1989). See, also, Gunderson v. City of
Ashland, 701 S.W.2d 135 (Ky. 1985) (notwithstanding an
employee’s return to work after a work-related injury, the
return to work does not necessarily terminate an employee’s
existing total disability when the employee’s disability prevents
performance of the employee’s customary work and
competition for employment in the job market). Thus, an
employee’s return to work does not in every case terminate an
employee’s total disability from a work-related injury and does
not preclude a finding that the employee’s total disability
continues notwithstanding the return to work.

If an employee, after a work-related injury, receives wages
equal to or greater than the wages received before the injury, the
wages may be considered in the determination whether an
employee has sustained an impairment of earning capacity.
Breland v. Ceco Steel Products Corp., 173 Neb. 354, 113
N.W.2d 528 (1962). Cf. Guerra v. Iowa Beef Processors, Inc.,
211 Neb. 433, 318 N.W.2d 887 (1982) (earning power is not
synonymous with wages).

Before Heiliger’s 1988 hemilaminectomy, his employment
required daily lifting of heavy electrical items such as spools of
copper wire. After his 1988 hemilaminectomy, Heiliger could
no longer perform manual labor for W & H Electric. According

- to a vocational expert, Heiliger’s injury resulted in a 50-percent
loss of earning capacity and prevented Heiliger’s entry into the
competitive labor market, since he could no longer perform the
managerial and supervisory duties for or as an electrical
contractor. When Heiliger realized that he could no longer do
the work which he had done before the 1988 injury, Heiliger
sold his business interest to Walters and left employment with
W & H Electric.

The Workers’ Compensation Court determined that
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Heiliger’s total disability was temporary, from May 3, 1988, the
date of the hemilaminectomy, to June 27, 1988, inclusively. The
particular significance of June 27, 1988, in relation to
termination of Heiliger’s total disability is unexplained by the
parties and undisclosed by the record. When an injured worker
has attained maximum physical recovery after a work-related
injury, any residual disability from a compensable injury is
permanent and prevents the worker’s entitlement to
compensation for temporary disability. See Aldrich v.
ASARCO, Inc., 221 Neb. 126, 375 N.W.2d 150 (1985). The
question whether an injured employee has reached maximum
physical recovery after medical treatment is, generally, a factual
question for the Workers’ Compensation Court. Bindrum v.
Foote & Davies, 235 Neb. 903, 457 N.W.2d 828 (1990).

In his clinical notes dated January 10, 1989, Dr. Salumbides
stated that “[a]t this time I would think that [Heiliger] is
medically stable and certainly has had a satisfactory
post-operative course. . . . He has a permanent disability rating
of 20 percent.” This medical evidence would have supported a
finding of Heiliger’s temporary total disability beyond June 27,
1988. Yet, the Workers’ Compensation Court found that
Heiliger’s temporary total disability terminated on June 27,
1988, a date which is considerably earlier than January 10,
1989, when Dr. Salumbides expressed his evaluation that
Heiliger had “a permanent disability of 20 percent.”
Consequently, W & H Electric has no ground to complain of a
determination that Heiliger’s temporary total disability
terminated earlier than January 10, 1989. Heiliger has not
cross-appealed to raise the question whether he was temporarily
and totally disabled beyond June 27, 1988. Therefore, the
Nebraska Workers’ Compensation Court’s factual
determination concerning Heiliger’s temporary total disability
is not clearly erroneous.

We note that W & H Electric argues only that Heiliger’s
return to work and receipt of wages prevent an award for
temporary total disability, and does not raise the issue whether
the Workers’ Compensation Court should have allowed a credit
against Heiliger’s award in view of wages paid to Heiliger
during his temporary total disability. Therefore, we express no
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opinion about that aspect of Heiliger’s claim and award.

Permanent Partial Disability.

W & H Electric argues that the evidence fails to support a
finding that Heiliger sustained a 20-percent permanent partial
disability, because Dr. Gogela evaluated or assessed Heiliger’s
permanent partial disability at 10 percent to the body as a whole
and allocated one-half of Heiliger’s permanent partial
disability, that is, 5 percent of his disability, to Heiliger’s 1987
injury and one-half of the disability to Heiliger’s 1988
work-related injury. We have stated that “an employee is
entitled to full compensation, notwithstanding the fact that his
present disability is the result of an aggravated preexisting
condition. Absent the provisions of § 48-128, an employer
would be liable for all of the injury.” Benson v. Barnes & Barnes
Trucking, 217 Neb. 865, 875, 354 N.W.2d 127, 133 (1984). See,
also, Neb. Rev. Stat. § 48-128 (Reissue 1988) (injury increasing
disability; Second Injury Fund). As mentioned in this opinion
under the sectional heading “Claimant’s Burden of Proof;
Preponderance of Evidence,” a claimant is entitled to an award
under the Workers’ Compensation Act for a work-related
injury disability if the claimant shows, by a preponderance of
evidence, that the claimant sustained the injury and disability
proximately caused by an accident which arose out of and in the
course of the claimant’s employment, even though a preexisting
disability or condition had combined with the present
work-related injury to produce the disability for which the
claimant seeks an award. Spangler v. State, 233 Neb. 790, 448
N.W.2d 145 (1989); Cole v. Cushman Motor Works, 159 Neb.
97, 65 N.W.2d 330 (1954); Tucker v. Paxton & Gallagher Co.,
153 Neb. 1, 43 N.W.2d 522 (1950). Thus, allocation of disability
attributable to a work-related injury and disability attributable
to an antecedent or preexisting disability or condition which
may or may not be work-related is irrelevant in this case
inasmuch as there is no claim against the Second Injury Fund.

W & H Electric also argues that Dr. Salumbides renounced
his determination that Heiliger sustained a 20-percent
permanent partial disability and adopted Dr. Gogela’s
determination of 10 percent permanent partial disability;
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therefore, the evidence does not support a finding of 20 percent
permanent partial disability. W & H Electric relies on Dr.
Salumbides’ statement in his written report of August 11, 1989:
“I ... expressed my complete agreement with Dr. Gogela’s
appraisal and evaluation of Mr. Heiliger even though I had
initially given him a 20 percent disability.” However, in that
same report Dr. Salumbides also stated that “[i]t is really very
difficult to specifically pin down the exact . . . percentage of
disability . . . but certainly the disability rating that he has
should not exceed 20 percent.”

A fact finder or trier of fact may accept or reject an opinion
from an expert witness. Joyner v. Steenson, 227 Neb. 766, 420
N.W.2d 278 (1988); Cathcart v. Blacketer, 217 Neb. 755, 351
N.W.2d 70 (1984).

Although Dr. Salumbides’ expressions appear somewhat
inconsistent or even contradictory, the Workers’ Compensation
Court may have eliminated any confusion by its outright
rejection of Dr. Gogela’s evaluation concerning Heiliger’s
disability. Even if Dr. Salumbides’ statements are contradictory,
in Vredeveld v. Gelco Express, 222 Neb. 363, 369, 383 N.W.2d
780, 783 (1986), we stated:

“A conflict or contradiction regarding an expert’s
opinion need not result from opinions expressed by
different experts. A conflict or contradiction of opinions
may arise in the course of testimony given by the same
expert witness. A good faith conflict due to
self-contradiction of an expert’s opinions presents a
question to be resolved by the trier of fact.”

The Workers’ Compensation Court, as the trier of fact, was
entitled to weigh the evidence in light of the source of the
evidence, consider the medical relationship between Heiliger
and the physician who cared for or examined Heiliger and
supplied medical information, resolve in favor of Heiliger any
conflicts in the evidence, disregard Dr. Gogela’s evaluation of
Heiliger’s permanent partial disability, and accept Dr.
Salumbides’ initial determination that Heiliger had sustained a
disability of 20 percent to the body as a whole as the result of the
accident on March 16, 1988.

The award of the Nebraska Workers’ Compensation Court is
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supported by the evidence, is not clearly erroneous, and is,
therefore, affirmed. Since W & H Electric has failed to reduce
the amount of Heiliger’s award reviewed in this appeal, we
order W & H Electric to pay Heiliger $1,500 to be applied
toward the fee of Heiliger’s lawyer for services in this court. See
Neb. Rev. Stat. § 48-125(1) (Reissue 1988) (attorney fee for
employee when employer appeals and fails to obtain a
reduction of an award to the employee).
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. EARL C. CLARK, APPELLANT.
461 N.W.2d 576

Filed October 26, 1990. No. 90-048.

1. Convictions: Appeal and Error. In determining whether the evidence is
sufficient to sustain a conviction in a criminal prosecution, it is not the province
of this court to resolve conflicts in the evidence, pass on the credibility of
witnesses, determine the plausibility of explanations, or weigh the evidence.
Such matters are for the trier of fact, and the conviction must be sustained if,
taking the view of the evidence most favorable to the State, there is sufficient
evidence to support the conviction.

2. Appeal and Error. Where a law action is tried to the court without a jury, the
finding of the court has the effect of a jury verdict and will not be disturbed on
appeal unless clearly wrong.

3. Verdicts: Appeal and Error. In criminal cases, the verdict of a jury must be
sustained if there is substantial evidence, taking the view most favorable to the
State, to support it.

4. Convictions: Controlled Substances: Proof: Intent. To sustain a conviction for
possession of a controlled substance, all the State must prove is that the
defendant “knowingly or intentionally” possessed the substance.

5. Sentences: Appeal and Error. A sentence which is within the range prescribed by
statute will not be disturbed absent an abuse of discretion.

6. Sentences: Probation and Parole: Appeal and Error. A sentence of probation, as
opposed to a sentence of imprisonment, is a matter within the discretion of the
trial court and will not be set aside on appeal absent an abuse of discretion.

Appeal from the District Court for Douglas County: JAMES
A. BUckLEY, Judge. Affirmed.



476 236 NEBRASKA REPORTS

Thomas M. Kenney, Douglas County Public Defender, and
Cheryl M. Kessell for appellant.

Robert M. Spire, Attorney General, Barry Waid, and
William L. Howland for appellee.

HAsTINGS, C.J., BosSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

BosLAUGH, J.

After a trial to the court, the defendant, Earl C. Clark, was
convicted of possession of cocaine and sentenced to
imprisonment for 1 to 3 years, with credit for 155 days. He has
appealed and contends that the evidence was insufficient to
support his conviction and that his sentence is excessive.

The record shows that on July 6, 1989, the Omaha Police
Division was carrying out a “reverse sting” sale operation in the
area of 40th and Pinkney Streets in Omaha, Nebraska, which
consisted of officers posing as drug dealers. Kevan Barbour, a
narcotics unit officer, testified that he would sell crack cocaine
to parties who approached him and that when a party had
purchased drugs, Barbour would signal other officers to arrest
the subject.

Officer Barbour further testified that on July 6, 1989, the
defendant approached him and stated that he wanted a
“twenty.” A “twenty” refers to 20 dollars’ worth of crack
cocaine. Barbour removed what he thought was 20 dollars’
worth of cocaine from a sack on the ground and handed it to the
defendant. After examining the cocaine, the defendant stated
that it was too small and handed it back. Barbour then handed
the defendant a larger package of cocaine, and, according to
Officer Barbour, the defendant handed over $20. After
receiving the $20 from the defendant, Officer Barbour gave the
signal to other officers to arrest the defendant. While the
defendant was being arrested, he dropped the packet of
cocaine, which Barbour recovered.

The defendant testified to a somewhat different version of
the event. He testified that he asked Officer Barbour for “a
twenty,” that Officer Barbour handed him a package of
cocaine, and that he handed it back to Barbour because it was



STATEv. CLARK 477
Citeas236 Neb. 475

too small. The defendant further testified that Barbour then
handed him a larger package of cocaine and that he looked at it
for about a minute and a half while deciding whether to make
the purchase. According to the defendant, Officer Barbour at
that time just “snatched the money” from him and he was
instantly tackled by other officers and arrested. The defendant
testified that he did not offer money to Barbour to purchase the
cocaine and that he was “on the verge of giving [the cocaine
package] back to [Officer Barbour]” when he had his money
snatched away. He asserts that he did not intend to purchase the
cocaine from Officer Barbour.

The defendant’s first assignment of error is that there was
insufficient evidence to support his conviction for possession of
cocaine because he did not have the “intent” to possess and
control said substance.

In determining whether the evidence is sufficient to sustain a
conviction in a criminal prosecution, it is not the province of
this court to resolve conflicts in the evidence, pass on the
credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence. Such matters are for the
trier of fact, and the conviction must be sustained if, taking the
view of the evidence most favorable to the State, there is
sufficient evidence to support the conviction. State v. Johns,
233 Neb. 477, 445 N.W.2d 914 (1989); State v. Bustos, 230 Neb.
524, 432 N.W.2d 241 (1988); State v. Trevino, 230 Neb. 494, 432
N.W.2d 503 (1988); State v. Lewis, 230 Neb. 224, 430 N.W.2d
686 (1988).

Where a law action is tried to the court without a jury, the
finding of the court has the effect of a jury verdict and will not
be disturbed on appeal unless clearly wrong. State v. Foster, 196
Neb. 332, 242 N.W.2d 876 (1976); Siefford v. Housing
Authority, 192 Neb. 643, 223 N.W.2d 816 (1974). In criminal
cases, the verdict of a jury must be sustained if there is
substantial evidence, taking the view most favorable to the
State, to support it. State v. Lacy, 195 Neb. 299, 237 N.W.2d
650 (1976); State v. Fowler, 193 Neb. 420, 227 N.W.2d 589
(1975).

To sustain a conviction for possession of a controlied
substance, all the State must prove is that the defendant
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“knowingly or intentionally” possessed the substance, see Neb.
Rev. Stat. § 28-416(3) (Cum. Supp. 1988). In this case, the
evidence, taking the view most favorable to the State, was more
than sufficient for the trial court to conclude that the defendant
“knowingly or intentionally” possessed the controlled
substance.

The evidence shows that the defendant drove to an area
where he knew he could purchase crack cocaine. He
approached an undercover police officer who was posing as a
drug dealer and asked to buy 20 dollars’ worth of crack cocaine.
The undercover officer handed the defendant a $20 package of
cocaine. The defendant was unhappy with the size of the
cocaine package, so he returned it to the undercover officer.
The undercover officer then handed the defendant a larger
package of cocaine, which the defendant examined. According
to Officer Barbour, the defendant then handed Barbour the $20
and Barbour signaled the other officers to arrest the defendant.
Taking the view of the evidence most favorable to the State, we
find that the evidence was more than sufficient for the trial
court to find beyond a reasonable doubt that the defendant
“knowingly or intentionally” possessed cocaine.

In his second assignment of error, the defendant contends
that the sentence imposed by the district court was an abuse of
discretion and that the court erred by sentencing him to a term
of imprisonment rather than probation.

A sentence which is within the range prescribed by statute
will not be disturbed absent an abuse of discretion. State v.
Sutton, 231 Neb. 30, 434 N.W.2d 689 (1989); State v. Kitt, 231
Neb. 52, 434 N.W.2d 543 (1989); State v. Hoffman, 227 Neb.
131,416 N.W.2d 231 (1987). See, also, State v. Guida, 230 Neb.
961, 434 N.W.2d 522 (1989). Further, a sentence of probation,
as opposed to a sentence of imprisonment, is a matter within the
discretion of the trial court and will not be set aside on appeal
absent an abuse of discretion. State v. Thayer, 235 Neb. 70, 453
N.W.2d 474 (1990); State v. Grell, 233 Neb. 314, 444 N.W.2d
911 (1989); State v. Knoefler, 227 Neb. 410, 418 N.W.2d 217
(1988).

The defendant is 30 years of age. He was convicted of a Class
IV felony, which carries a maximum term of 5 years’
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imprisonment, a $10,000 fine, or both. See, Neb. Rev. Stat.
§ 28-105(1) (Reissue 1985) and § 28-416(3). The defendant was
sentenced to a term of 1 to 3 years’ imprisonment, with 155
days’ credit for time served prior to sentencing. The sentence
imposed on the defendant was well within the statutory
guidelines.

In sentencing the defendant, the trial court noted that the
defendant had been involved with drugs since 1980 and had
“[a]t least three prior drug-related convictions, two DWI, 12
misdemeanor, other misdemeanor convictions.” The trial court
stated that the defendant was sentenced to prison because “[a]
sentence to probation would simply promote disrespect for the
law.” There was no abuse of discretion regarding the sentence
imposed in this case.

The judgment of the district court is affirmed.

AFFIRMED.

C. MARVIN ROBERTS AND DOROTHY ROBERTS, HUSBAND AND
WIFE, APPELLEES, V. WICK BUILDING SYSTEMS, INC., APPELLANT.
461 N.W.2d 740

Filed November 2, 1990. No. 88-047.

Appeal from the District Court for Lancaster County,
RoBERT R. Camp, Judge, upon the recommendation of the
Appellate Division of the District Court, MORAN, WOLEF, and
HaNNON, District Judges. Reversed and remanded with
directions.

Dean J. Jungers, of Hascall, Jungers & Garvey, for
appellant.

Rodney P. Cathcart, of Erickson & Sederstrom, P.C., for
appellees.

HAsSTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.
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PER CURIAM.

On the bases of the briefs, the record, and the
recommendation of the Appellate Division of the District
Court, we find that because of the insufficiency of the evidence
and failure of proof as to plaintiffs’ claims alleged in their
amended petition and errors of law in the admission of parol
evidence in regard to defendant’s cross-petition, all as set forth
in the recommendation of the Appellate Division, the judgment
of the district court is reversed and the cause remanded with
directions to vacate the plaintiffs’ judgment against defendant
on plaintiffs’ petition and to enter judgment in the amount of
$3,384 in favor of defendant and against plaintiffs on
defendant’s counterclaim. Costs are taxed against plaintiffs.

REVERSED AND REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V. ANTHONY LOPEZ, APPELLANT,
461 N.W.2d 740

Filed November 2, 1990. No. 89-761.

Appeal from the District Court for Douglas County, JERRY
M. GiTnIck, Judge, upon the recommendation of the Appellate
Division of the District Court, HENDRIX, SPRAGUE, and JOUN P,
MUuRrPHY, District Judges. Reversed and remanded for a new
trial.

Thomas M. Kenney, Douglas County Public Defender, and
Thomas C. Riley for appellant.

Robert M. Spire, Attorney General, and Kenneth W. Payne
for appellee.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN
GRANT, and FAHRNBRUCH JJ.

PER CURIAM.
On the bases of the briefs, the record, and the
recommendation of the Appellate Division of the District
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Court and because of the erroneous admission of evidence by
the trial court and erroneous and prejudicial questioning by the
prosecutor, the judgment of the district court is reversed and the
cause remanded for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.
WHITE, J., dissents.

STATE OF NEBRASKA, APPELLEE, V. MICHAEL R. YAGER,
APPELLANT.
461 N.W.2d 741

Filed November 2,1990. No. 89-790.

Rules of Evidence: Other Acts. Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to show that he or she
acted in conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident. Neb. Rev. Stat.
§ 27-404(2) (Reissue 1989).

: . The purposes set forth in Neb. Rev. Stat. § 27-404(2) (Reissue
1989) are illustrative only and are not intended to be exhaustive or mutually
exclusive.
1. Neb. Rev. Stat. § 27-404(2) (Reissue 1989) is an inclusionary
rule which permits the use of evidence of other crimes, wrongs, or acts if such is
relevant for any purpose other than to show the defendant’s propensity or
disposition to commit the crime charged.
Rules of Evidence: Appeal and Error. In reviewing the actions of a trial court in
admitting evidence of other crimes under Neb. Rev. Stat. § 27-402(2) (Reissue
1989) to determine if there was unfair prejudice in the admission of the evidence,
an appellate court considers (1) whether the evidence was relevant, (2) whether
the evidence had a proper purpose, (3) whether the probative value of the
evidence outweighed its potential for unfair prejudice, and (4) whether the trial
court, if requested, instructed the jury to consider the evidence only for the
purpose for whichit was admitted.
Rules of Evidence: Other Acts: Time: Intent. The admissibility of evidence
concerning other conduct must be determined upon the facts of each case, and
no exact limitation of time can be fixed as to when other conduct tending to
prove intent to commit the of fense charged is too remote.
Rules of Evidence: Other Acts: Time. Remoteness, or the temporal span
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between a prior crime, wrong, or other act offered as evidence under Neb. Rev.
Stat. § 27-404(2) (Reissue 1989) and a fact to be determined in a present
proceeding, goes to the weight to be given to such evidence and does not render
the ev1dence of the other crime, wrong, or act irrelevant and inadmissible.

7. : The question of whether evidence of other conduct
otherw1se admissible under the provisions of Neb. Rev. Stat. § 27-402(2)
(Reissue 1989) is too remote in time is largely within the discretion of the trial
court. While remoteness in time may weaken the value of the evidence, such
remoteness does not, in and of itself, necessarily justify exclusion of the
evidence.

8. Rules of Evidence. Neb. Rev. Stat. § 27-404(2) (Reissue 1989) is subject to the
overriding protection of Neb. Rev. Stat. § 27-403 (Reissue 1989).

9. _____. Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence. Neb. Rev. Stat. § 27-403
(Reissue 1989).

10. Rules of Evidence: Words and Phrases. Most, if not all, items which one party to
an action offers in evidence are calculated to be prejudicial to the opposing
party; therefore, it is only unfair prejudice with which Neb. Rev. Stat. § 27-403
(Reissue 1989) is concerned. In the context of § 27-403, such prejudice means a
tendency to suggest a decision on an improper basis.

Appeal from the District Court for Sarpy County: RONALD
E. REAGAN, Judge. Affirmed.

Larry F. Fugit for appellant.

Robert M. Spire, Attorney General, and Alfonza Whitaker
for appellee.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Claiming that the Sarpy County District Court erred in
admitting evidence of his sexual contact with two young males
other than the victim, Michael R. Yager appeals his jury
conviction for sexual assault of a male child. We affirm.

The defendant was born on April 30, 1957. He babysat a
number of small children at his mother’s residence in LaVista,
where he resided. Yager began babysitting 8-year-old C.M. in
August 1988. On December 15, 1988, C.M. told his mother and
stepfather that the defendant touched him on his penis and that
it hurt.
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At trial, the child testified that Yager touched his penis on
five or six occasions. C.M. testified that on the last occasion, -
his jeans were off and Yager reached in C.M.s underpants and
pulled on his penis to the extent that it hurt him. On the other
occasions, C.M. said, the defendant rubbed C.M.’s penis. The
boy further testified that on one occasion, Yager unbuttoned
his own pants and made the boy rub Yager’s penis. The victim
told a police officer that the incidents occurred from
Thanksgiving Day of 1988 to and including December 15, 1988.
A police officer testified that when she interviewed the
defendant on December 16, he told her that when the victim
experienced a stomach ache, the defendant rubbed the boy’
stomach to soothe him. The defendant said his hand may have
slipped while rubbing the boy’s stomach and accidentally
touched the boy’s penis. At trial, Yager denied ever touching
C.Ms penis.
Yager was charged by amended information in the district
court for Sarpy County with three counts of sexual assault of a
child. Upon the defendant’s motion, the trial court dismissed
two of the counts.
Sexual assault of a child is prohibited by Neb. Rev. Stat.
§ 28-320.01 (Reissue 1989), which provides: “(1) A person
commits sexual assault of a child if he or she subjects another
person fourteen years of age or younger to sexual contact and
the actor is at least nineteen years of age or older. (2) Sexual
assault of a child is a Class IV felony.” Neb. Rev. Stat. § 28-318
(Reissue 1989) defines “sexual contact” as
the intentional touching of the victim’s sexual or intimate
parts or the intentional touching of the victim’s clothing
covering the immediate area of the victim’s sexual or
intimate parts. Sexual contact shall also mean the
touching by the victim of the actor’s sexual or intimate
parts or the clothing covering the immediate area of the
actor’s sexual or intimate parts when such touching is
intentionally caused by the actor. Sexual contact shall
include only such conduct which can be reasonably
construed as being for the purpose of sexual arousal or
gratification of either party.

Yager was found guilty by a jury of one count of sexual assault
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of a child. The defendant was sentenced to a 4-month term of
imprisonment, with credit for the time spent in jail awaiting
disposition of his case.

Before trial, the district court overruled Yager’s motion in
limine to prevent evidence of his sexual relations with two other
witnesses. At trial, over Yager’s objection, one of the witnesses,
A.L., testified that when he was 8 years old and while Yager was
babysitting him, Yager took him downstairs, where he touched
and fondled him. A.L. further testified that until he was 21 or
22 years old, he had a sexual relationship with the defendant
and that during that time, he and the defendant had
approximately 100 sexual contacts. The defendant’s last sexual
contact with A.L. was 6 to 7 years prior to the defendant’s trial.

The other witness, A.G., who was 23 years old, testified over
Yager’s objection that when he was 12 years of age, Yager gave
him a ride in his car and molested him. A.G. testified that on
that occasion, the sexual contact was limited to touching and
that he and Yager both had their pants off. The witness related
that Yager and he continued their relationship for 2 to 21/>
years. During that period, Yager and A.G. had 20 to 30 sexual
contacts or penetrations, according to A.G. At the time of trial,
A.G. was being treated in the Lincoln Regional Center after
being sentenced as a mentally disordered sex offender to a term
of imprisonment for sexually assaulting minor males. The last
sexual contact between Yager and A.G. would have been within
10 years of Yager’s trial.

Yager’s two assignments of error may be consolidated to
allege that the trial court erred by allowing A.L.s and A.G.s
testimony into evidence.

Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show that he
or she acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
Neb. Rev. Stat. § 27-404(2) (Reissue 1989). The purposes set
forth in § 27-404(2) are illustrative only and are not intended to
be exhaustive or mutually exclusive. State v. Schaaf, 234 Neb.
144, 449 N.W.2d 762 (1989). Section 27-404(2) is an
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inclusionary rule which permits the use of evidence of other
crimes, wrongs, or acts if such is relevant for any purpose other
than to show the defendant’s propensity or disposition to
commit the crime charged. State v. Boppre, 234 Neb. 922, 453
N.W.2d 406 (1990).

In reviewing the actions of a trial court in admitting evidence
of other crimes under § 27-402(2) to determine if there was
unfair prejudice in the admission of the evidence, an appellate
court considers (1) whether the evidence was relevant, (2)
whether the evidence had a proper purpose, (3) whether the
probative value of the evidence outweighed its potential for
unfair prejudice, and (4) whether the trial court, if requested,
instructed the jury to consider the evidence only for the purpose
for which it was admitted. See, Huddleston v. United States,
485 U.S. 681, 108 S. Ct. 1496, 99 L. Ed. 2d 771 (1988); State v.
Ryan, 233 Neb. 74, 444 N.W.2d 610 (1989); State v. Boppre,
supra.

Yager first asserts that A.L’s and A.G.s testimony
concerning sexual contacts with him which he claims occurred
15 to 20 years and 11 years prior to trial, respectively, was totally
irrelevant because the testimony concerned events which were
too remote in time to have any relevance. _

Evidence that Yager had sexually assaulted other young boys
and continued those relationships over a number of years was
relevant to prove Yager’s motive, intent, and sexual arousal or
gratification and the absence of mistake or accident when he
had sexual contact with C.M. The evidence had the tendency to
make the existence of any of those items relating to the crime
with which Yager was charged more probable than it would be
without that evidence. See Neb. Rev. Stat. § 27-401 (Reissue
1989). The real question here is whether the events are so remote
intime as to beirrelevant.

The admissibility of evidence concerning other conduct must
be determined upon the facts of each case, and no exact
limitation of time can be fixed as to when other conduct tending
to prove intent to commit the offense charged is too remote.
State v. Ruyle, 234 Neb. 760, 452 N.W.2d 734 (1990). Indeed,
this court has held that a trial court did not abuse its discretion
in admitting evidence of conduct similar to the crime charged
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even though the conduct occurred over 10 years before the

crime charged was committed. See State v. Kern, 224 Neb. 177,

397 N.W.2d 23 (1986).
[R]emoteness, or the temporal span between a prior
crime, wrong, or other act offered as evidence under Rule
404(2) and a fact to be determined in a present proceeding,
goes to the weight to be given to such evidence and does
not render the evidence of the other crime, wrong, or act
irrelevant and inadmissible.

Schaaf, supra at 160, 449 N.W.2d at 772.

Yager’s assertion that A.L.s and A.G.’s testimony concerned
events which were too remote in time is without merit. It is
initially noted that the defendant is mistaken regarding the
timing of those events. A.L. testified that his sexual
relationship with Yager lasted until he was 21 or 22 years of age.
Since he was 28 years of age at the time of trial, the last incident
was 6 or 7 years prior to the events at issue, not 15 to 20 years as
Yager asserts. Likewise, A.G. stated that his last sexual contact
occurred with the defendant when A.G. was 14 to 14!/2 years of
age. This would be approximately 8!/2 to 9 years before C.M.
was sexually assaulted by Yager.

The question of whether evidence of other conduct otherwise
admissible under the provisions of § 27-402(2) is too remote in
time is largely within the discretion of the trial court. While
remoteness in time may weaken the value of the evidence, such
remoteness does not, in and of itself, necessarily justify
exclusion of the evidence. State v. Rincker, 228 Neb. 522, 423
N.W.2d 434 (1988).

The crux of Yager’s argument is that the evidence was offered
to prove his propensity or disposition to commit sexual assault
of a child. In State v. Andersen, 232 Neb. 187, 440 N.W.2d 203
(1989), the defendant was convicted of two charges of first
degree sexual assault and three charges of sexual assault of a
child. On appeal, the defendant alleged that the State was
improperly permitted to present evidence of his homosexuality,
the sexual content of movies he showed to the victims, and the
fact that he had previously entertained teenage boys in his
home. In response, this court asserted: “The evidence tended to
show the defendant’s motive, preparation, plan, and intent to
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commit the crimes at issue and was admissible.” Id. at 202, 440
N.W.2d at 215. This court further asserted that the defendant’s
“sexual preference for males enhances the credibility of the
victims’ testimony that the defendant’s acts were committed for
sexual gratification.” Id.

Applying Andersen, supra, to this case, the evidence at issue
tended to show Yager’s motive and intent to commit sexual
assault on C.M. As was the case in Andersen, the evidence is
probative on the issue of the defendant’s sexual arousal or
gratification, an element of the offense of sexual assault of a
child. See §§ 28-318(5) and 28-320.01.

Furthermore, the defendant’s intentional sexual contacts
with A.L. and A.G. were also relevant to prove that the
defendant’s sexual contact with the victim was not accidental,
as he related to a police officer. See State v. Ruyle, supra (the
defendant’s threats to burn or torch an apartment were relevant
to show that the fire was not an accident). Thus, the trial court
did not abuse its discretion in determining that the evidence was
offered for a proper purpose. See Ruyle, supra (due to proper
purposes for admission of other conduct, court did not abuse
its discretion).

Section 27-404(2) is subject to the overriding protection of
Neb. Rev. Stat. § 27-403 (Reissue 1989). State v. Craig, 219
Neb. 70, 361 N.W.2d 206 (1985). “Although relevant, evidence
may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative
evidence.” § 27-403. The defendant lastly asserts that any
probative value A.L’s and A.G.’s testimony may have had was
outweighed by its prejudicial effect and should have been
excluded under § 27-403.

In view of the sexual nature of the crime charged, evidence of
Yager’s other sexual contacts with young males was highly
probative on the issue of Yager’s sexual arousal or gratification,
as well as his intent and motive, and to establish that it was no
accident that he touched the victim’s penis. While the evidence
was prejudicial, as this court has stated:

Most, if not all, items which one party to an action
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offers in evidence are calculated to be prejudicial to the
opposing party; therefore, it is only “unfair prejudice”
with which [§ 27-403 is] concerned. In the context of
§ 27-403 such prejudice means a tendency to suggest a
decision on an improper basis.
Lincoln Grain v. Coopers & Lybrand, 216 Neb. 433, 439, 345
N.W.2d 300, 306 (1984). After reviewing the record, we cannot
say that the prejudice was such as to suggest a decision on an
improper basis. The trial court did not abuse its discretion in
determining that the probative value of the evidence was not
substantially outweighed by the danger of unfair prejudice. See
State v. Jacobs, 226 Neb. 184, 410 N.W.2d 468 (1987)
(balancing the need for evidence of other crimes, wrongs, or
acts against the possible resulting prejudice is within the
discretion of the trial court).

Finally, we conclude that the trial court correctly instructed
the jury to consider the evidence only for the purpose for which
it was admitted. The trial court instructed the jury that the
testimony of A.L. and A.G. should be considered only for the
limited purpose of establishing the defendant’s state of mind.
The court further instructed the jury that if it found from other
evidence, beyond a reasonable doubt, that the defendant
engaged in the particular conduct alleged to have occurred on
December 15, 1988, it could consider the testimony of A.L. and
A.G. as to whether such conduct constituted sexual contact as
defined in a previous instruction.

The trial court did not err in ruling that the evidence of the
defendant’s sexual relations with A.L. and A.G. was relevant.
The evidence was admitted for a proper purpose and did not
unfairly prejudice the defendant. The jury was properly
instructed on the use of that evidence. Therefore, the
defendant’s assignments of error are meritless.

The defendant’s conviction for sexual assault of a child is
affirmed.

AFFIRMED.

SHANAHAN, J., dissenting.

Even the conviction of one accused of pedophilia should be
based on evidence admissible in accordance with the letter and
spirit of the Nebraska Evidence Rules, a result very unlikely in
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view of today’s decision.

At the core of the problem caused by the majority’s opinion is
a misunderstanding concerning “character” and, therefore,
misapplication of Neb. Evid. R. 404(2), which states:

Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show that he
or she acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
Additionally, according to Neb. Evid. R. 401: “Relevant
evidence means evidence having any tendency to make the
existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be
without the evidence.” Consequently, Neb. Evid. R. 402
provides in part: “Evidence which is not relevant is not
admissible.” The preceding excerpts from the Nebraska
Evidence Rules are virtually verbatim counterparts of the
corresponding Federal Rules of Evidence.

The focal point of Rule 404(2) is “character,” which may be
defined as a propensity or disposition to act in a particular
manner. In relation to Rules 401 and 402, Rule 404(2) pertains
to relevancy of evidence and has been characterized as a
“specialized rule of relevancy.” 2 J. Weinstein & M. Berger,
Weinstein’s Evidence § 404[08] at 404-58 (1989). In State v.
Craig, 219 Neb. 70, 77, 361 N.W.2d 206, 212 (1985), we
acknowledged that “Rule 404(2) of the Nebraska Evidence
Rules . . . is an ‘inclusionary rule,” permitting the use of
relevant, specific acts for all purposes except to prove character
of a person in order to show that such person acted in
conformity with character.” Therefore, Rule 404(2) permits
introduction of evidence concerning a defendant’s “other
crimes, wrongs, or acts” if such evidence complies with the
relevancy definition in Rule 401 and unless the sole purpose for
the offer is to establish a defendant’s propensity to act in a
particular manner and thereby supply a basis for the inference
that the defendant committed the crime charged.

The general exclusion of evidence of other crimes or
wrongs in criminal prosecutions rests on sound policy and
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constitutional concerns. Introduction of evidence that the
defendant committed other crimes and unwholesome acts
may lead jurors to return a verdict of guilty for reasons
other than finding all the elements of the alleged crime
beyond a reasonable doubt. Although reasonable doubt
of guilt exists on this occasion, the jury might conclude the
defendant is a “bad man,” who deserves punishment
regardless of his innocence of the crime charged and
warrants imprisonment to prevent future maleficent acts.
Such results defeat the letter and policy of substantive
criminal law mandating conviction based upon a
non-vague concrete statute; instead, jurors have found the
defendant guilty based upon past unsavory acts without
necessarily violating any criminal statute in the process.
Alternatively, and just as improperly, upon learning
that the accused committed other crimes or wrongs, jurors
might infer that the defendant has a propensity to commit
crimes and probably committed this crime as charged.

Patterson, Evidence of Prior Bad Acts: Admissibility Under
the Federal Rules, 38 Baylor L. Rev. 331, 332-33 (1986).

As noted by the Supreme Court in Michelson v. United
States, 335 U.S. 469, 475-76, 69 S. Ct. 213, 93 L. Ed. 168
(1948), a decision before adoption of the Federal Rules of
Evidence:

The state may not show defendant’s prior trouble with the
law, specific criminal acts, or ill name among his
neighbors, even though such facts might logically be
persuasive that he is by propensity a probable perpetrator
of the crime. The inquiry is not rejected because character
is irrelevant; on the contrary, it is said to weigh too much
with the jury and to so overpersuade them as to prejudge
one with a bad general record and deny him a fair
opportunity to defend against a particular charge. The
overriding policy of excluding such evidence, despite its
admitted probative value, is the practical experience that
its disallowance tends to prevent confusion of issues,
unfair surprise and undue prejudice.

See, also, United States v. Phillips, 599 F.2d 134, 136 (6th Cir.
1979) (concerns expressed by Fed. R. Evid. 404(b) are “(1) that
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the jury may convict a ‘bad man’ who deserves to be
punished—not because he is guilty of the crime charged but
because of his prior or subsequent misdeeds; and (2) that the
jury will infer that because the accused committed other crimes,
he probably committed the crime charged”).

Thus, Rule 404(2) forbids a prosecutor’s introducing
evidence of a defendant’s uncharged misconduct to support a
general inference of bad character which increases the
probability that the defendant committed the crime charged.
As previously mentioned, for admissibility under Rule 404(2), a
defendant’s other crimes, wrongs, or acts must have probative
value in reference to the crime charged against the defendant. A
suitable test for admissibility of a defendant’s other acts as
“extrinsic offense evidence” is found in United States v.
Beechum, 582 F.2d 898, 910-11 (5th Cir. 1978):

The rule [Fed. R. Evid. 404(b)} follows the venerable
principle that evidence of extrinsic offenses should not be
admitted solely to demonstrate the defendant’s bad
character. Even though such evidence is relevant, because
a man of bad character is more likely to commit a crime
than one not, the principle prohibits such evidence
because it is inherently prejudicial. . . . Without an issue
other than mere character to which the extrinsic offenses
are relevant, the probative value of those offenses is
deemed insufficient in all cases to outweigh the inherent
prejudice. Where, however, the extrinsic offense evidence
isrelevant to an issue such as intent, it may well be that the
evidence has probative force that is not substantially
outweighed by its inherent prejudice. If this is so, the
evidence may be admissible.

What the rule calls for is essentially a two-step test.
First, it must be determined that the extrinsic offense
evidence is relevant to an issue other than the defendant’s
character. Second, the evidence must possess probative
value that is not substantially outweighed by its undue
prejudice and must meet the other requirements of rule
403.

The Beechum court continued:

In measuring the probative value of the evidence, the
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judge should consider the overall similarity of the extrinsic
and charged offenses. If they are dissimilar except for the
common element of intent, the extrinsic offense may have
little probative value to counterbalance the inherent
prejudice of this type of evidence. Of course, equivalence
of the elements of the charged and extrinsic offenses is not
required. But the probative value of the extrinsic offense
correlates positively with its likeness to the offense
charged. Whether the extrinsic offense is sufficiently
similar in its physical elements so that its probative value is
not substantially outweighed by its undue prejudice is a
matter within the sound discretion of the trial judge.

582 F.2d at 915. See, also, United States v. Green, 648 F.2d 587,

592 (9th Cir. 1981):
It is unnecessary to specify the exception [in Fed. R. Evid.
404(b)] within which a particular line of inquiry or piece of
evidence is admissible. It is enough that the evidence is
relevant to an issue in the case other than a defendant’s
criminal propensity. It is, of course, for the trial court to
make the initial determination of relevancy, and the
evidence must be carefully scrutinized to determine
probative value.

With the preceding as background, the majority’s conclusion
about admissibility of evidence regarding Yager’s sexual
contacts with males before the incident charged is irreconcilable
with Rule 404(2). The crime charged against Yager was
pedophilia in the form of criminal sexual contact with a child,
that is, one who is at least 19 years of age subjects another
person, who is 14 years of age or younger, to sexual contact. See
Neb. Rev. Stat. § 28-320.01 (Reissue 1989). A.L., one of the
State’s witnesses, testified that he was 8 years old when he had
his first sexual encounter with Yager, who, being 4 years older
than A.L., was 12 years old at the time. Thus, the encounter 20
years before Yager’s trial involved two preteens or
near-adolescent boys, not a 19-year-old male and a male child
under the age of 14 years. Of A.L.’s “100 sexual contacts” with
Yager, how many occurred before Yager was 19 years of age?
For that matter, how many sexual contacts occurred when A.L.
was beyond 14 years of age, including the period when A.L. was
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over 21 years of age? By the time that Yager was 19 years of age,
A.L. was more than 14 years of age and, hence, no longer a
child within the purview of § 28-320.01. Based on the age
differential, sheer arithmetic precludes admissibility of sexual
encounters between A.L. and Yager. Sexual encounters between
Yager and A.L., when the latter was an adult, cannot be
realistically characterized as pedophiliac activity by Yager.
Consequently, ambiguity, even absolute uncertainty, regarding
the timeframe of Yager’s prior sexual contact with A.L.
eviscerates reliability and probative value from the prior sexual
contacts used as evidence against Yager. See United States v.
Biswell, 700 F.2d 1310 (10th Cir. 1983) (vagueness in testimony
about other acts renders reliability questionable and diminishes
probative value). Moreover, without similarity between Yager’s
prior sexual contacts with A.L. and the criminal act charged
against Yager, dissimilarity destroyed the requisite relevance for
admissibility; hence, the evidence of Yager’s prior sexual
contact with A.L. was inadmissible. See United States v. Tate,
715 F.2d 864, 866 (4th Cir. 1983) (possession of a firearm on a
previous occasion is irrelevant to the issue whether the
defendant was in possession of a firearm on the date charged,
and “the commission of the same bad act on a previous
occasion is bound to have had the effect of tending to show that
the defendant had the propensity to commit the crimes for
which he was on trial”).

A warning against seductive simplism in admission of “other
acts” evidence is expressed in 22 C. Wright & K. Graham,
Federal Practice and Procedure § 5240 at 479-80 (1978):

Particularly to be deplored is what might be called the
“smorgasbord” approach to analysis of other crimes
evidence in which the court simply serves up a long list of
permissible uses without any attempt to show how any of
them are applicable to the case at hand. . . . What is to be
avoided is the mere listing of possible uses in the hope that
at least one will seem to the reader to be applicable to the
facts of theinstant case.

. . . [Clourts must be on guard to prevent the motive
label from being used to smuggle forbidden evidence of _
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propensity to the jury.
Condemning mere lip service to the great potential for
prejudice inherent in evidence of prior sexual conduct, the
Supreme Court of Washington, in State v. Saltarelli, 98 Wash.
2d 358, 364, 655 P.2d 697, 700 (1982), criticized using “motive
and intent as ‘magic passwords whose mere incantation will
open wide the courtroom doors to whatever evidence may be
offered in their names.’ [Quoting from] United States v.
Goodwin, 492 F.2d 1141, 1155 (5th Cir. 1974).” The Saltarelli
court then agreed with the observation from Slough & Knightly,
Other Vices, Other Crimes, 41 Iowa L. Rev. 325 (1956):
“When deciding the issue of guilt or innocence in sex
cases, where prejudice has reached its loftiest peak, our
courts have been most liberal in announcing and fostering
a nebulous exception, offering scant attention to inherent
possibilities of prejudice. Just when protection is most
needed, the rules collapse.”

98 Wash. 2d at 364, 655 P.2d at 700.

In the attempt to justify admissibility of Yager’s sexual
contacts with A.G., the majority’s own language supplies the
strongest reason and cogent argument against admissibility of
evidence concerning Yager’s “other crimes, wrongs, or acts,”
namely: “Evidence that Yager had sexually assaulted other
young boys and continued those relationships over a number of
years was relevant to prove Yager’s motive, intent, and sexual
arousal or gratification and the absence of mistake or accident
when he had sexual contact with C.M.” When the majority’s
verbal camouflage is removed, the preceding excerpt patently
demonstrates that the evidence of Yager’s previous sexual
contacts pertained to his character, his propensity for sexual
contact with another male, and as such, was inadmissible under
Rule 404(2). “Motive” has been defined as “ ‘the reason that
nudges the will and prods the mind to indulge criminal intent.” ”
United States v. Beechum, 582 F.2d 898,912 n.15 (5th Cir. 1978)
(quoting from Slough & Knightly, supra). Another court has
suggested that “motive” is an “inducement, or that which leads
or tempts the mind to indulge in a criminal act,” State v.
Saltarelli, supra at 365, 655 P.2d at 700, while still another court
has stated: “Motive is an idea, belief or emotion that impels or
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incites one to act in accordance with his state of mind or
emotion,” Peoplev. Gibson, 56 Cal. App. 3d 119, 129, 128 Cal.
Rptr. 302, 308 (1976). Thus, the majority uses the “motive”
mask to disguise inadmissible evidence of Yager’s character and
propensity for particular sexual conduct. In Yager’s case,
“motive” is a mistaken label to conceal the true nature of the
“other acts” evidence— “propensity evidence under a different
name.” R. Lempert & S. Saltzburg, A Modern Approach to
Evidence § 2 at 217 (1977). In State v. Craig, 219 Neb. 70, 361
N.W.2d 206 (1985), to rebut a defendant’s defense or claim that,
while frolicking with the victim on a couch, he accidentally
pulled down the pajama bottoms of the victim, his 13-year-old
daughter, we approved admissibility of evidence that the
defendant, on several occasions before the sexual assault of the
victim identified in the criminal charge, had disrobed the victim
for the purpose of sexual contact. However, in Yager’s case, the
participants in the previous sexual activity were not the subject
victims in the charge against Yager. Consequently, testimony
from A.L. and A.G. was unquestionably evidence concerning
Yager’s character and propensity for sexual contact with
another male and, therefore, inadmissible under Rule 404(2).

Next, the majority suggests four safeguards against unfair
prejudice. One of the suggested safeguards is an instruction
informing the jury concerning the permissible use of “other
acts” evidence. As one court has observed:

We are not nearly so sanguine concerning the efficacy
of jury instructions in curing the prejudice caused by the
introduction of other crimes evidence. To tell a jury to
ignore the defendant’s prior convictions in determining
whether he or she committed the offense being tried is to
ask human beings to act with a measure of dispassion and
exactitude well beyond mortal capacities. In such cases, it
becomes particularly unrealistic to expect effective
execution of the “mental gymnastic” required by limiting
instructions, Nash v. United States, 54 F.2d 1006, 1007 (2d
Cir.) (Learned Hand, J.), cert. denied, 285 U.S. 556, 52
S.Ct. 457,76 L.Ed. 945 (1932), and “the naive assumption
that prejudicial effects can be overcome by instructions to
jury” becomes more clearly than ever “unmitigated
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fiction,” Krulewitch v. United States, 336 U.S. 440, 453,
69 S.Ct. 716, 723, 93 L.Ed. 790 (1949) (Jackson, J.,
concurring).

United States v. Daniels, 710 F.2d 1111, 1118 (D.C. Cir. 1985).

Chiding the notion that a limiting instruction eliminates
unfair prejudice often existing in “other acts” evidence, the
court in People v. Gibson, supra at 130, 128 Cal. Rptr. at 308
(1976), provided a realistic comment about use of “other acts”
evidence:

It is the essence of sophistry and lack of realism to think
that an instruction or admonition to a jury to limit its
consideration of highly prejudicial evidence to its limited
relevant purpose can have any realistic effect. It is time
that we face the realism of jury trials and recognize that
jurors are mere mortals. Of what value are the
declarations of legal principles with respect to the
admissibility of other-crimes evidence . . . if we permit the
violation of such principles in their practical application?
We live in a dream world if we believe that jurors are
capable of hearing such prejudicial evidence but not
applying it in an improper manner.

. . . The expectation that the jury could limit its use of
[“other acts™] evidence as circumstantial evidence of
defendant’s intent and motive . . . is indeed an exercise in
futility and illusory imagery.

(Emphasisin original.)

If we believe that a limiting instruction would result in a
jury’s analytically disregarding the unfair prejudice inherent in
evidence of Yager’s previous sexual conduct, then we have
become residents of a fantasyland.

Nevertheless, the majority states that the jury was properly
instructed on the use of evidence concerning Yager’s sexual
contact with A.L. and A.G. The court instructed the jury:
“Sexual contact shall include only such conduct which can be
reasonably construed as being for the purpose of sexual arousal
or gratification of either party.” Later, the court instructed: “If
you find from other evidence, beyond a reasonable doubt, that
the defendant engaged in the particular conduct [with the
victim] as alleged, you may then consider the testimony of
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[A.L. and A.G.] as to whether such conduct constituted sexual
contact as defined in a previous instruction.” The instructions
emphasized the use of Yager’s prior acts to establish his
propensity for sexual gratification with another male and
thereby provided the inference that Yager, so disposed toward a
particular form of sexual activity, probably committed the
criminal sexual act charged against Yager. Thus, the
instructions on use of “other acts” evidence ignited a
flammable situation in Yager’s case.

Curiously enough, the majority relies on two previous
decisions of this court, State v. Ryan, 233 Neb. 74, 444 N.W.2d
610 (1989), and State v. Boppre, 234 Neb. 922, 453 N.W.2d 406
(1990), as support for the suggested four safeguards against
unfair prejudice from “other acts” evidence. In both Ryan and
Boppre, the presently suggested four safeguards against unfair
prejudice were actually adopted as a four-part test or four
requirements for admissibility. Referring to Huddleston v.
United States, 485 U.S. 681, 108 S. Ct. 1496, 99 L. Ed. 2d 771
(1988), in Ryan, we stated, “The U.S. Supreme Court has set
out the requirements for the admissibility of evidence under
Fed. R. Evid. 404(b), the equivalent of Neb. Evid. R. 404(2)”
(emphasis supplied), 233 Neb. at 104, 444 N.W.2d at 631, and
then expressed a four-part test which included, as requirements
or conditions for admissibility, the four items which the
majority has today characterized as safeguards against “unfair
prejudice in the admission of the [‘other acts’] evidence.” In
fact, the Huddleston Court did not enunciate four
“requirements for the admissibility of evidence under Fed. R.
Evid. 404(b),” but did consider means to minimize possible
prejudice from admission of ‘“other acts” evidence.
Nonetheless, in State v. Boppre, supra at 953, 453 N.W.2d at
429, we were even more emphatic and explicit when we stated,
“There are four requirements for the admissibility of evidence
under” Rule 404(2) and then itemized the four requirements,
today characterized as safeguards, by reference to Ryan as
decisional support for the four requirements controlling
admissibility of “other acts” evidence.

Thus, the four requirements for admissibility under Neb.
Evid. R. 404(2), expressed in Ryan and Boppre, have, by some
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undisclosed process, been today transformed into safeguards
against unfair prejudice from evidence admitted. However, in
the course of that metamorphosis, this court has failed to
acknowledge our undeniable mistake which originated in Ryan
and continues through Boppre, namely, the four-part test or
four requirements for admissibility under Rule 404(2). Instead
of facing and correctively eliminating the Ryan-Boppre error,
we have succumbed to the ostrich syndrome. The four
requirements for admissibility under Rule 404(2), expressed in
Ryan and Boppre, still exist, are unjustified under the Nebraska
Evidence Rules, and only tend to further confuse an already
confused area surrounding Rule 404(2)—“Confusion worse
confounded.” To illustrate the confusion engendered by Ryan
and Boppre, consider an all-too-likely situation. Suppose
evidence is properly admitted on Monday in a weeklong jury
trial, but on Friday, when the case is submitted to the jury, the
trial court omits the mandatory Ryan-Boppre instruction, one
of the requirements for admissibility of “other acts” evidence.
What was admissible on Monday has become inadmissible on
Friday when the case is submitted for a verdict without the
mandatory instruction. The preceding situation evolves into
something more bizarre in view of the rule that, in a jury trial of
a criminal case, admission of inadmissible evidence results in
prejudice to a defendant unless the State demonstrates that the
error was harmless beyond a reasonable doubt. See State v.
Cox, 231 Neb. 495, 437 N.W.2d 134 (1989). Which is it:
requirements for admissibility, or safeguards against unfair
prejudice? Consequent courtroom chaos defies description.
What may be viewed as “today’s achievement is only
tomorrow’s confusion.”

The point in Yager’s case is not pedophilia as criminal sexual
contact, despicable and predatory sexual conduct toward
children. Rather, the points are propensity as proof against an
accused and a leapfrog approach to Rule 404(2) when
admissibility of “other crimes, wrongs, or acts” is determined
by reference to the exceptions expressed in the rule, an
unnecessary exercise under an “inclusionary rule,” without a
precedent determination that the “other acts” evidence is
relevant to an issue other than a defendant’s propensity to act in
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a particular manner. Indiscriminate use of evidence of “other
crimes, wrongs, or acts” will take us down the path to an
eventual confrontation with two basic constituents in a fair trial
for one accused of a crime—the presumption of innocence and
the State’s burden of proof beyond a reasonable doubt. “The
presumption of innocence, although not articulated in the
Constitution, is a basic component of a fair trial under our
system of criminal justice.” Estelle v. Williams, 425 U.S. 501,
503,96 S. Ct. 1691, 48 L. Ed. 2d 126 (1976). “The presumption
of innocence in favor of the accused is a fundamental
component of the due process right to a fair and impartial
trial.” U.S. v. Apodaca, 843 F.2d 421, 430 (10th Cir. 1988). As
expressed in United States v. Daniels, 7710 F.2d 1111, 1118 (D.C.
Cir. 1985): “The exclusion of other crimes evidence is not
simply a ‘technicality’ designed to prevent law enforcement
personnel from doing their job; it reflects and gives meaning to
the central precept of our system of criminal justice, the
presumption of innocence.” See, also, United States v. Foskey,
636 F.2d 517 (D.C. Cir. 1980). Further, “[I]est there remain any
doubt about the constitutional stature of the reasonable-doubt
standard, we explicitly hold that the Due Process Clause
protects the accused against conviction except upon proof
beyond a reasonable doubt of every fact necessary to constitute
the crime with which he is charged.” In re Winship, 397 U.S.
358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970). “There is no
presumption that such other-crimes evidence is relevant. . . .
Otherwise, of course, the accused might be convicted because
of his participation in the other crimes rather than because he is
guilty beyond a reasonable doubt of the crime alleged.” United
States v. Manafzadeh, 592 F.2d 81, 86 (2d Cir. 1979). See, also,
United States v. Hodges, 710 F.2d 1475, 1479 (9th Cir. 1985):
[T]he defendant must be tried for what he did, not for who
he is. Under our system, an individual may be convicted
only for the offense of which he is charged and not for
other unrelated criminal acts which he may have
committed. Therefore, the guilt or innocence of the
accused must be established by evidence relevant to the
particular offense being tried, not by showing that the
defendant has engaged in other acts of wrongdoing.
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The “other acts” evidence was inadmissible in Yager’s case.
Today’s decision has done nothing to-rein a runaway rule which
threatens to trample on a defendant’s right to a fair trial.

STATE OF NEBRASKA, APPELLEE, V. GLENN B. HARRINGTON,
APPELLANT.
461 N.W.2d 752

Filed November 2, 1990. No. 89-1147.

1. Constitutional Law: Weapons. Neb. Rev. Stat. § 28-1206 (Reissue 1989) is not
invalid or in conflict with article], § 1, of the Nebraska Constitution.

2. Criminal Law: Weapons: Self-Defense. Under Neb. Rev. Stat. § 28-1206(1)
(Reissue 1989), it is a crime for a convicted felon to possess any firearm with a
barrel less than 18 inches in length, and such a person has no right to possess such
a firearm for defense of self or other purposes.

3. Double Jeopardy: Proof. The double jeopardy clause of the fifth amendment to
the U.S. Constitution prohibits a subsequent prosecution where the State relies
upon proof of conduct which constitutes an offense for which the defendant has
already been prosecuted.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Reversed and remanded with directions to
dismiss.

Thomas M. Kenney, Douglas County Public Defender,
Thomas C. Riley, and Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and Donald A. Kohtz
for appellee.

HasTiNGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

The defendant, Glenn B. Harrington, was charged with
being a felon in possession of a firearm with a barrel less than 18
inches in length, in violation of Neb. Rev. Stat. § 28-1206(1)
(Reissue 1989), and with being a habitual criminal. After trial to
a jury, he was found guilty and was sentenced as a habitual



STATE v. HARRINGTON 501
Citeas 236 Neb. 500

criminal to imprisonment for 12 to 20 years, with credit for 41
days served.

The defendant has appealed and has assigned as error that (1)
§ 28-1206(1) is unconstitutional, (2) the trial court erred in
failing to instruct the jury as requested that the State must prove
the defendant’s possession of the firearm was not for the
purpose of security or defense, and (3) the prosecution of the
defendant was barred by the double jeopardy clause.

The record shows that at about 1:45 a.m. on September 26,
1988, the defendant knocked on the door of Inez Rhone, the
mother of the defendant’s girl friend, Michelle. The defendant
asked to speak with Michelle. Rhone told the defendant that it
was too late to be out and that he should leave.

Some 10 minutes later, after she had returned to bed, Rhone
heard another knock at her door. This time Charles Hudson, a
friend of Rhone’s, answered the door and found the defendant
outside the door. Rhone testified that while Hudson was
exchanging statements with the defendant, Hudson suddenly
slammed the door shut and exclaimed, “Move out of the way,
he’s gotagun.”

After the door was slammed in his face, defendant put his fist
through several windows of Rhone’s house. She testified that
after breaking out the windows, defendant fired two gunshots
into the air and threatened to kill her, Hudson, and Michelle
before the night was over.

Rhone then phoned the police, who arrested the defendant
some 15 minutes later and found a pistol in his possession.

The defendant testified that on the night in question, he was
in fear of his life because of threats made by members of the
“Crips” gang and that he fled to Rhone’s house because he was
being pursued by Crips gang members. He became upset when
Rhone refused to offer him safety in her house. The defendant
argued that his possession of the pistol was justified as an
incident to his constitutional right to bear arms for self-defense.

The record further shows that as a result of this incident, the
defendant had been charged with a number of misdemeanor
offenses in the county court, one of which was for discharging a
projectile, in violation of Omaha Mun. Code, ch. 20, art. VII,
§ 20-196 (1980). On October 18, 1988, the defendant pled no
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contest to that offense and was sentenced to 6 months in the
county jail, with credit for 22 days served.

The defendant’s first assignment of error is controlled by our
decision in State v. Comeau, 233 Neb. 907, 448 N.W.2d 595
(1989). In the Comeau case, we held that § 28-1206, the felon in
possession of firearms statute, did not violate article I, § 1, of
the Nebraska Constitution.

With regard to the second assignment of error, § 28-1206(1)
makes it a crime for a convicted felon to possess a firearm.
There is no exception for a convicted felon who believes he may
need a firearm for self-defense, and the defendant violated that
statute by being in possession of a firearm. His possession of
the firearm for allegedly self-defense purposes did not excuse or
justify his violation of the statute. Since the statute creates no
right for a felon to possess a firearm for self-defense, it was
unnecessary to instruct the jury as requested by the defendant.

In his third assignment of error, the defendant argues that his
conviction in this case violated the double jeopardy provision of
the 5th amendment to the U.S. Constitution, which
amendment is made applicable to the states through the 14th
amendment and which provides: “[N]or shall any person be
subject for the same offense to be twice put in jeopardy of life
orlimb.” U.S. Const. amend. V.

As a result of the incident that occurred on September 26,
1988, the defendant had been charged in the county court and
sentenced on October 18, 1988, for discharging a projectile.

The defendant claims that in order to prove the element of
possession necessary to convict him for felon in possession of a
firearm, the State relied upon conduct surrounding his
conviction for the offense of discharging a projectile. The
defendant argues that the State’s reliance upon the same
conduct violated the constitutional prohibition against being
twice placed in jeopardy for the same offense. The defendant
relies upon Grady v. Corbin, U.S. , 110 S. Ct. 2084,
109 L. Ed. 2d 548 (1990).

In Grady, the U.S. Supreme Court held that “the Double
Jeopardy Clause bars any subsequent prosecution in which the
government, to establish an essential element of an offense
charged in that [subsequent] prosecution, will prove conduct
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that constitutes an offense for which the defendant has already
been prosecuted.” 1108S. Ct. at 2093.

The issue is whether the State relied upon “conduct” that
constituted an offense for which the defendant had already
been prosecuted to establish an essential element of the offense
charged in this case.

In the Grady case, the court noted that prosecution for minor
offenses and major offenses involving the same conduct may be
permissible if all offenses are joined in one case. It is the proof
of conduct for which the defendant has already been
prosecuted that bars the subsequent prosecution.

The prosecution in this case was barred by the rule
announced by the U.S. Supreme Court in the Grady case. For
that reason, the judgment is reversed and the cause remanded
with directions to dismiss the information.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.

STATE OF NEBRASKA, APPELLEE, V. JOSEPH J. WALKER, APPELLANT.
461 N.W.2d 755

Filed November 2, 1990. No. 89-1296.

1. Trial: Motions to Suppress: Pretrial Procedure: Appeal and Error. To preserve a
question concerning the admissibility of evidence for review on appeal, it is
necessary to object at trial to the admission of that evidence even though it was
considered in a pretrial motion to suppress.

2. Motions to Suppress: Appeal and Error. The Supreme Court will uphold the
findings of fact made by the trial court on a motion to suppress unless those
findings are clearly erroneous.

3. Confessions: Evidence: Proof. Before a defendant’s statements or confessions
are admissible in evidence, the State must show that the accused’s statements
were made freely and voluntarily and were not the product of any direct or
implied promise or an inducement, no matter how slight.

4, Confessions: Appeal and Error. To determine voluntariness, the trial court
looks to the totality of the circumstances, and, absent an abuse of discretion, a
determination by the trial judge that a confession was made voluntarily will not
be overturned on appeal.
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Appeal from the District Court for Douglas County: PAUL J.
HickMAN, Judge. Affirmed. .

Thomas M. Kenney, Douglas County Public Defender, and
Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and Denise E. Frost for
appellee.

HasTtings, C.J., BOosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

Defendant, Joseph J. Walker, appeals from his conviction in
the Douglas County District Court of unlawful possession of a
controlled substance, cocaine, with intent to deliver, in
violation of Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 1988).
After a jury trial, defendant was found guilty and was later
sentenced to a term of imprisonment of not less than 5 nor more
than 10 years, with credit given for 162 days previously served.
We affirm,

On this appeal, defendant assigns the following errors: (1)
The district court erred in overruling defendant’s motion to
suppress physical evidence, and (2) the district court erred in
overruling defendant’s motion to suppress statements made to
Omaha police officers during defendant’s interrogation.

On April 11, 1989, at 4 p.m., Officer Kevan Barbour of the
Omaha Police Division received a telephone call from an
unknown private security officer, who told Barbour about
narcotics activity taking place at 16th and Lothrop Streets in
Omaha. In an attempt to verify the validity of the call, Officer
Barbour asked the caller a series of questions regarding the
alleged narcotics activity. The questions concerned the location
of the activity, the type of activity occurring, and what led the
caller to believe it was drug-related activity. Once he was
satisfied that it was not a prank phone call, Officer Barbour
had a cruiser dispatched to the area to investigate drug activity,
specifically the sale of narcotics taking place out of a
cream-colored vehicle containing four black males in the 16th
and Lothrop Streets vicinity.

At approximately 4:15 p.m., Omaha Police Officer John
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Swanson and his partner, Officer Kurt Sorys, received the
dispatch and proceeded to investigate the tip. Upon their arrival
in the area, the officers saw several cars parked along the street,
including a 1972 mustard-colored car with three black male
occupants which “stood out” among the other vehicles. As the
officers approached the car, they saw the front seat passenger
make a “startled look” and quickly remove something from his
pocket. Officer Swanson asked this passenger to step out of the
car and then proceeded to do a pat-down search of the
passenger. Officer Swanson found nothing remarkable on this
man’s person, but saw an empty .38-caliber shell in the spot
where the man had been seated. Officer Sorys then searched the
driver and found four live shells and a pocketknife. Finally, the
officers had defendant, who was the back seat passenger, leave
the car for a pat-down search. Officer Swanson found “a
plastic Baggie containing eight snow seals containing cocaine”
on the floor in the area where defendant had been seated. All
three people were arrested and taken to the Omaha police
station for questioning.

At approximately 5:10 p.m. on April 11, 1989, Omaha
Police Officer Donald Truckenbrod advised defendant of his
constitutional Miranda rights, using the standard rights
advisory form, which requires yes or no answers to a series of
questions, including questions concerning his rights to remain
silent and to have his attorney present during questioning.
Defendant answered each question affirmatively and
coherently, indicating he knew his rights and was willing to talk
to Officer Truckenbrod at that time. The interview proceeded,
and defendant admitted that the drugs were his.

" Defendant’s first assignment of error is that the district court
“erred in overruling Defendant’s [pretrial] motion to suppress
physical evidence” seized during the investigation. The
evidence seized was a plastic bag containing eight individually
wrapped packets of cocaine. The individual packets are
commonly called “snow seals.” Before the trial, a hearing was
held on defendant’s motion to suppress, and the court denied
the motion. The record shows that this evidence was offered
and received at trial with no objection from defendant. We have
held that “to preserve a question concerning the admissibility of
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evidence for review on appeal, it is necessary to object at trial to
the admission of that evidence even though it was considered in
a pretrial motion to suppress . . . .” State v. DiBaise, 232 Neb.
217, 218, 440 N.W.2d 223, 224-25 (1989); State v. Boppre, 234
Neb. 922, 453 N.W.2d 406 (1990). Defendant did not object to
the admission of the evidence at trial. His first assignment of
error is without merit.

Defendant’s second assignment of error is that the district
court erred in overruling his motion to suppress the statements
that he made to Officer Truckenbrod during his initial
interview. This court ruling was made after a pretrial hearing on
defendant’s motion to suppress his statements. Timely
objections were made to the introduction of the statements at
trial and were overruled. By his assignment of error in this
regard, defendant presents only the question of the trial court’s
ruling at the hearing on defendant’s motion to suppress his
statements. Since defendant did object at trial to the
introduction of his statements, contrary to the situation
presented in State v. Pointer, 224 Neb. 892, 402 N.W.2d 268
(1987), his contention will be considered and the sufficiency of
the evidence in connection with the trial court’s order at the
suppression hearing will be reviewed.

Defendant does not contend that his Miranda rights were
violated, but that his statements were not freely and voluntarily
given, and, thus, his constitutional rights under the 5th and 14th
amendments were violated. He contends that his statements
were not freely and voluntarily given because he had been
drinking alcoholic beverages throughout the day and had
injected himself with heroin shortly before the arrest.
Defendant attempts to bring himself within the statement in
State v. Bodtke, 219 Neb. 504, 510, 363 N.W.2d 917, 922
(1985): “If an accused lacks sufficient powers of reason and
volition, the most meticulous explanation of constitutional
rights will not make a statement voluntary.”

The Supreme Court will uphold the findings of fact made by
the trial court on a motion to suppress unless those findings are
clearly erroneous. State v. Hayes, 229 Neb. 53, 424 N.W.2d 624
(1988). In considering whether the trial court’s findings were
clearly erroneous, this court is mindful that the trial court
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observed the witnesses who testified regarding the motion to
suppress. Id.

We have held that before a defendant’s statements or
confessions are admissible in evidence, the State must show that
the accused’s statements were made freely and voluntarily and
were not the product of any direct or implied promise or any
inducement, no matter how slight. See, State v. Hayes, supra;
Statev. Hankins, 232 Neb. 608, 441 N.W.2d 854 (1989).

To determine voluntariness, the trial court looks to the
totality of the circumstances, and, absent an abuse of
discretion, a determination by the trial judge that a confession
was made voluntarily will not be overturned on appeal. State v.
Clark, 228 Neb. 599, 423 N.W.2d 471 (1988); State v. Hankins,
supra.

In this case, defendant testified at the suppression hearing
that he had been drinking gin and beer throughout the day of
his arrest and that he had injected heroin that afternoon as well.
Defendant also testified that as a result of his drinking and
ingesting drugs, “I know that I couldn’t have gave, you know,
coherent answers to whatever he [the police officer] was
saying.” '

The record also reflects that the interrogating officer,
Truckenbrod, had much experience with suspects under the
influence of drugs, alcohol, or both and in determining whether
such suspects exhibited any signs of inability to answer
questions voluntarily. The officer testified that defendant
indicated that he understood the questions being asked; that he
did not complain of being tired, hungry, thirsty, or sick during
the interview; and that he answered questions in a coherent
manner. The officer testified that defendant’s faculties were not
impaired at the time of defendant’s statements.

There is the initial factual question as to whether defendant
had actually ingested alcohol and drugs in the amounts
defendant described. There is then the factual question as to
what effect those substances, if ingested, had on defendant.
There was sufficient evidence under the totality of the
circumstances for the trial judge to find that defendant’s
statements were made voluntarily. At the suppression hearing,
the trial court specifically found by virtue of defendant’s
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testimony regarding specific occurrences during the
questioning that he “had his faculties with him at the time he
was being interviewed. If he can remember those things, he’s

remembering what he wants to remember.” The factual findings
by the trial court were not clearly wrong, and the trial court did

not abuse its discretion in denying defendant’s motion to

suppress his statements.
The judgment and sentence are affirmed.
AFFIRMED.

JoHN REYNOLDS, GUARDIAN AND CONSERVATOR OF KAREN L.
REYNOLDS, A PROTECTED PERSON, APPELLANT, V. SCHOOL
DisTRICT OF OMAHA, APPELLEE.

461 N.W.2d 758

Filed November 2, 1990. No. 90-054.

1. Workers’ Compensation: Evidence: Appeal and Error. In determining whether
the evidence is sufficient to support an award by the Workers’ Compensation
Court, the evidence must be considered in the light most favorable to the

successful party.

2. Workers’ Compensation. As the trier of fact, the Workers’ Compensation Court
is the sole judge of the credibility of witnesses and the weight to be given their

testimony.

. When personal injury is caused to an employee by accident or

occupational disease, arising out of and in the course of his or her employment,

such employee shall receive compensation therefor from his or her employer.

4. Workers’ Compensation: Appeal and Error. Whether travel falls within the
scope and course of employment under the Workers’ Compensation Act in a
particular case must be determined by the facts in that case. The determination
of whether a particular activity arises out of and in the course of employment is a

factual determination and may not be reversed unless clearly wrong.

5. Workers’ Compensation: Words and Phrases. Generally, under what is known as
the “going and coming rule,” if an employee is injured while going to or from the
employee’s workplace, the injury does not arise out of or in the course of the

employment.

. Under the commercial traveler exception to the going and coming rule,

where an employee is required to travel in the performance of the employee’s
duties and an accident occurs while the employee is so engaged, it arises out of

and in the course of the worker’s employment and is compensable.
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Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Thomas Blount, of Bertolini, Schroeder & Blount, for
appellant.

Patrick B. Donahue, of Cassem, Tierney, Adams, Gotch &
Douglas, for appellee.

HasTiNnGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Karen L. Reynolds, through her guardian and conservator,
appeals the denial of workers’ compensation benefits for
permanently disabling injuries she received in an automobile
accident which occurred while she was driving home from
Monroe Junior High School (Monroe) in Omaha, where she
was employed as a teacher. We affirm.

Reynolds, who suffered a severe head injury, in this appeal
lists two assignments of error, which may be consolidated to
claim that the Workers’ Compensation Court on rehearing
erred in its determination that the accident and Reynolds’
injuries did not arise out of or in the course of her employment.

In determining whether the evidence is sufficient to support
an award by the Workers’ Compensation Court, the evidence
must be considered in the light most favorable to the successful
party. Snyder v. IBPB inc., 235 Neb. 319, 455 N.W.2d 157
(1990). As the trier of fact, the Workers’ Compensation Court
is the sole judge of the credibility of witnesses and the weight to
be given their testimony. Brazee v. City of Lincoln, 234 Neb.
680, 452 N.W.2d 529 (1990).

The record, considered in the light most favorable to the
defendant, School District of Omaha, reflects the following: As
of March S, 1987, Reynolds was employed as a life science
teacher at Monroe. She was selected as a facilitator for the
gifted student program at the school. At that time, a person
selected as a facilitator taught for a half day and used the
remainder of his or her working hours to coordinate gifted and
talented students’ activities within the school. School
facilitators, at the time, were trained by the central office




















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































