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1. Workers’ Compensation: Proof. In a workers’ compensation case, by a
preponderance of evidence a claimant must prove that the claimant’s
employment proximately caused the claimed injury or disability and thereby
correspondingly negate that a claimant’s condition existing independent of the
claimant’s employment and before a work-related incident alleged to be a cause
of the claimed disability is the sole cause of the disability for which
compensation is sought.

: - A claimant is entitled to an award under the Workers’
Compensation Act for a work-related injury and disability if the claimant
shows, by a preponderance of evidence, that the claimant sustained an injury
and disability proximately caused by an accident which arose out of and in the
course of the claimant’s employment, even though a preexisting disability or
condition has combined with the present work-related injury to produce the
disability for which the claimant seeks an award.

3. Workers’ Compensation. A workers’ compensation claimant may recover when
an injury, arising out of and in the course of employment, combines with a
preexisting condition to produce disability, notwithstanding that in the absence
of the preexisting condition no disability would have resulted.

4. Workers’ Compensation: Proof: Case Disapproved. Language in previous
decisions, such as Brokaw v. Robinson, 183 Neb. 760, 164 N.W.2d 461 (1969);
Benson v. Barnes & Barnes Trucking, 217 Neb. 865, 354 N.W.2d 127 (1984);
Hayesv. A.M. Cohron, Inc., 224 Neb. 579, 400 N.W.2d 244 (1987); and Gilbert
v. Sioux City Foundry, 228 Neb. 379, 422 N, W.2d 367 (1988), which has imposed
an enhanced degree of proof by an employee prosecuting a claim under the
Nebraska Workers’ Compensation Act is disapproved.

5. Workers’ Compensation: Proof. For an award based on disability, a claimant
must establish, by a preponderance of the evidence, that the employment
proximately caused an injury which resulted in disability compensable under the
Workers’ Compensation Act.

6. Proximate Cause: Trial. Determination of causation is, ordinarily, a matter for
the trier of fact.

7. Workers’ Compensation. An employee’s disability as a basis for compensation
under Neb. Rev. Stat. § 48-121(1) and (2) (Reissue 1988) is determined by the
employee’s diminution of employability or impairment of earning power or
earning capacity, and is not necessarily determined by a physician’s evaluation
and assessment of the employee’s loss of bodily function.

8. - An employee’s return to work does not in every case terminate an
employee’s total disability from a work-related injury and does not preclude a
finding that the employee’s total disability continues notwithstanding the return
to work.

9. . If an employee, after a work-related injury, receives wages equal to or
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greater than the wages received before the injury, the wages may be considered in
the determination whether an employee has sustained an impairment of earning
capacity.

10. ____ . When an injured worker has attained maximum physical recovery after
a work-related injury, any residual disability from a compensable injury is
permanent and prevents the worker’s entitlement to compensation for
temporary disability.

11. Workers’ Compensation: Second Injury Fund. In the absence of an established
claim against the Second Injury Fund, Neb. Rev. Stat. § 48-128 (Reissue 1988),
an employee may be entitled to full compensation from the employer,
notwithstanding that the employee’s disability is the result of a preexisting
condition aggravated by a work-related injury.

12. Expert Witnesses. A fact finder or trier of fact may accept or reject an opinion
from an expert witness.

13. ______. A good faith conflict due to self-contradiction of an expert’s opinions
presents a question to be resolved by the trier of fact.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Wesley C. Mues, of Knapp, Mues, Beavers, Luther &
Fangmeyer, for appellant.

Andrew J. McMullen for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

Walters and Heiliger Electric, Inc. (W & H Electric), appeals
from an award on rehearing by the Nebraska Workers’
Compensation Court in favor of Duane P. Heiliger (Heiliger).
We affirm.

STANDARD OF REVIEW
Findings of fact made by the Nebraska Workers’
Compensation Court after rehearing have the same force
and effect as a jury verdict in a civil case. [Citations
omitted.] In testing the sufficiency of evidence to support
findings of fact made by the Nebraska Workers’
Compensation Court after rehearing, the evidence must
be considered in the light most favorable to the successful
party. [Citations omitted.] Factual determinations by the
Workers’ Compensation Court will not be set aside on
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appeal unless such determinations are clearly erroneous.
Regarding facts determined and findings made after
rehearing in the Workers’ Compensation Court, § 48-185
precludes the Supreme Court’s substitution of its view of
facts for that of the Workers’ Compensation Court if the
record contains evidence to substantiate the factual
conclusions reached by the Workers’ Compensation
Court. [Citations omitted.] As the trier of fact, the
Nebraska Workers’ Compensation Court is the sole judge
of the credibility of witnesses and the weight to be given
testimony.
Feesv. Rivett Lumber Co., 228 Neb. 617, 620, 423 N.W.2d 483,
486 (1988); Mendoza v. Omaha Meat Processors, 225 Neb. 771,
408 N.W.2d 280 (1987); Neb. Rev. Stat. § 48-185 (Reissue
1988).

BACKGROUND FOR CLAIM
Heiliger’s Injury.

As a shareholder and president of W & H Electric, a
corporate electrical contractor, Heiliger was also employed as
an electrician for W & H Electric and was frequently involved in
its electrical work. In his duties as an electrician, Heiliger lifted
heavy objects such as spools of copper wire. Before March 16,
1988, Heiliger was also responsible for onsite management of
W & H Electric’s projects, work which required that he drive to
each of the company’s projects and help individual workers.
Heiliger’s only office work involved W & H Electric’s
occasional bidding on new projects.

On March 16, 1988, Heiliger and a fellow worker, Eugene
Walters, who was also the vice president and office manager of
W & H Electric, were transferring “[t]housand foot reels of
copper wire” from a pickup to a storage trailer at one of W & H
Electric’s jobsites. Each spool, weighing slightly more than 100
pounds, had to be moved from the pickup into the trailer’s
doorway, which was about 2 feet above the bed of the pickup.
Heiliger, facing generally toward the spools in the pickup and
with his feet stationary on the pickup’s bed, lifted a spool and,
in a “twisting motion,” placed the spool in the trailer’s elevated
entry. During the process of lifting and twisting with a spool of
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wire, Heiliger “felt a sensation in his back,” and experienced
“back and leg pain, mainly leg pain.” According to Heiliger, “I
knew that I’d—I’d injured myself ” At that point, Heiliger told
Walters that Heiliger had sustained “this [back] injury.” A year
earlier, Heiliger had a back malady of undetermined origin and
had undergone disk surgery in March 1987, but had
experienced no back problem for the “eight to nine” months
immediately preceding March 1988. When Walters and Heiliger
returned to W & H Electric’s shop on March 16, Heiliger told
other W & H Electric employees that he had injured his back
earlier that day.

Heiliger’s Medical Treatment and Surgery.

On account of persistent back pain, on March 30, 1988,
Heiliger went to the office of Dr. Ramon R. Salumbides, the
surgeon who had performed a hemilaminectomy on Heiliger in
March 1987. Regarding Heiliger’s previous hemilaminectomy,
Dr. Salumbides had noted in 1987:

Patient approximately three weeks now post lumbar
laminectomy and disc excision of L5-S1 on the left side.
He does not complain of any severe pain in his back or leg.

. . He occasionally has some tightness which is
experienced in the lumbar area. Upon certain turning he
will experience some achiness also in the posterior aspect
of the left thigh but rather mild.

EXAMINATION: The wound is healing well. No
tenderness over the operative site. Straight leg raising test
is bilaterally negative. His gait is normal. Patient is able to
flex his back 90 degrees but would experience some
discomfort in the back of the left thigh.

Post-operative course is quite satisfactory.

At the time of Heiliger’s March 1988 visit, Dr. Salumbides
recorded the following:

MAR 30 1988 [Heiliger] is returning for a consult
because of recurrence of back pain. He states that two
weeks ago he did some heavy lifting involving weights of
up to about 100 pounds. He was lifting wires weighing that
much and was transferring and twisting his back in the
process. He then experienced sudden and severe pain in his
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lumbar area with radiation towards the left buttock.
Much of the pain is mostly concentrated over his lumbar
are[a]. He feels that he describes a funny sensation in the
posterior aspect of the left thigh but no actual pain. He has
not had any treatment in the form of medications or
physical therapy since that time. Over the last two days he
feels much better. Sitting and walking is well tolerated.
Turning from side to side while in bed on occasion causes
some discomfort. Getting out of bed in the morning is also
most difficult for him.

When Heiliger’s back pain persisted, Dr. Salumbides, on
April 28, 1988, reexamined Heiliger and later recommended
another hemilaminectomy, which Dr. Salumbides performed
on May 3, 1988, at the same general site as the previous
hemilaminectomy, the fifth lumbar and first sacral vertebras.

Immediately after his 1988 hemilaminectomy, Heiliger
recuperated at home. Dr. Salumbides initially recommended
that Heiliger neither drive a vehicle nor lift heavy objects and,
30 days after the hemilaminectomy, placed Heiliger on a
20-pound limit in lifting. At that point, Heiliger returned to
work, but was unable to tolerate the pain generated from
standing for any significant time and was unable to perform
manual labor for W & H Electric. During this postoperative
employment with W & H Electric, Heiliger reviewed electrical
plans and gave advice concerning the company’s projects.
When it became evident that Heiliger could not work the same
as he had done before the injury in 1988, Heiliger sold his W &
H Electric shares to Walters and left the company’s employment
on July 12, 1988, because W & H Electric needed only one
office manager—Walters.

Subsequently, on January 10, 1989, Dr. Salumbides made the
following notation in his records concerning Heiliger:

RECOMMENDATION: 1. Patient has been advised
still to refrain from heavy lifting if at all possible.

2. On occasion he is allowed to lift 50 pounds. He states
that prolonged sitting still bothers his back but not really
much.

3. At this time I would think that patient is medically
stable and certainly has had a satisfactory post-operative
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course.
4. He has a permanent disability rating of 20 percent.
Dr. Louis J. Gogela, a neurosurgeon, examined Heiliger on
behalf of W & H Electric and, on July 18, 1989, concluded:
Mr. Heiliger informed me of the injury he received to
the back on March 16, 1988, when he was “unloading a
load of copper wire.” He apparently twisted his back. He
did not actually fall. He experienced immediate pain in the
left leg. He had no back pain with this. I am aware of the
surgery that was performed on May 2, 1988, when a disc
was removed at the L5 level on the left. Mr. Heiliger had
had surgery to his back previously. He also told me he had
recovered quite nicely from that surgery and that he was
comfortable until the injury of March 16. He remarked
that he “never was as well after the second operation as
after the first operation.”

It is evident that Mr. Heiliger does have some residual
stemming from the injury to his back and the
encroachment upon the nerve root by the disc fragment
and the subsequent surgery. Only a year had elapsed since
the surgery. I would be inclined to suspect that Mr.
Heiliger’s present symtpoms [sic] are permanent. I would
be inclined to assess his residual disability to his back at
about 10%. I believe it would be reasonable to say this
added degree of disability is probably 5% over an original
5% stemming from the first surgical procedure and the
need for it.

Concerning Dr. Gogela’s evaluation, above, Dr. Salumbides
responded by letter on August 11, 1989:

I have recently been reviewing my records of [Heiliger].
During the patient’s visit with me dated 1-10-89, I had
given him a permanent disability rating of 20 percent.

You will note there is a discrepacy [sic] since Dr. Gogela
has given a total of 10 percent disability rating. The letter I
did send you dated August 1, 1989 expressed my complete
agreement with Dr. Gogela’s appraisal and evaluation of
Mr. Heiliger even though I had initially given him a 20
percent disability rating.
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It is really very difficult to specifically pin down the
exact number or exact percentage of disability because at
this time most of the patient’s disability is related to the
residual amount of pain that he has. As much as I hate to
be nonspecific, I guess what I can say is that I’m not going
to quarrel if anybody should come up with a 10 percent
disability rating but certainly the disability rating that he
has should not exceed 20 percent.

The August 1, 1989, letter mentioned by Dr. Salumbides in the
foregoing report is not a part of the record.

Heiliger’s Impairment of Earning Capacity.

A vocational consultant who had reviewed the medical
evidence later submitted to the Workers’ Compensation Court
testified that Heiliger had suffered a loss of earning capacity
“around 50%, approximately 50%”> as the result of the
“accident — or injury that [Heiliger] sustained in March of
1988.” Also, according to the consultant, Heiliger’s injury
prevented his performing managerial and supervisory duties
“in the competitive labor market.”

In its award, the Workers’ Compensation Court found that
Heiliger had “sustained a 20 percent permanent partial
disability to the body as a whole,” that is, a 20-percent disability
within the purview of Neb. Rev. Stat. § 48-121(2) (Reissue
1988), and concluded that Heiliger’s back injury

was probably an aggravation or reinjury of a lumbar
laminectomy [Heiliger] underwent in 1987. Dr. Gogala
[sic], who examined [Heiliger] on behalf of the defendant,
makes it clear that [Heiliger] suffers some residual
stemming from the compensable injury of March 16,
1988. [Heiliger] is entitled to benefits as provided under
the Nebraska Workers’ Compensation Law.

In its award the Nebraska Workers’ Compensation Court
also awarded Heiliger compensation for 8 weeks of temporary
total disability.

CLAIMANT’S BURDEN OF PROOF;
PREPONDERANCE OF EVIDENCE
In its first assignment of error, W & H Electric contends that
medical evidence fails to establish a causal relationship between
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the March 16, 1988, copper wire incident and Heiliger’s physical
injury and disability on which the award is based.

Neb. Rev. Stat. § 48-151(2) (Reissue 1988) provides that in
all workers’ compensation cases, an “accident” shall mean “an
unexpected or unforeseen injury happening suddenly and
violently . . . and producing at the time objective symptoms of
an injury. The claimant shall have a burden of proof to establish
by a preponderance of the evidence that such unexpected or
unforeseen injury was in fact caused by the employment.”

In a workers’ compensation case, by a preponderance of
evidence a claimant must prove that the claimant’s employment
proximately caused the claimed injury or disability and thereby
correspondingly negate that a claimant’s condition existing
independent of the claimant’s employment and before a
work-related incident alleged to be a cause of the claimed
disability is the sole cause of the disability for which
compensation is sought. Fees v. Rivett Lumber Co., 228 Neb.
617, 423 N.W.2d 483 (1988). Under the preceding rule, proof
that employment proximately caused a compensable injury and
disability simultaneously establishes that a claimant’s disability
is not solely attributable to deterioration of an employee’s
antecedent condition which has resulted in disability.

In Brokaw v. Robinson, 183 Neb. 760, 764, 164 N.W.2d 461,
465 (1969), this court stated that “the presence of a preexisting
disease or condition would enhance the degree of proof
required to establish that an injury arose out of and in the
course of employment.” Moreover, in Brokaw the court
concluded that “there was no evidence that the plaintiff had any
preexisting disease or condition . . . .” Id. Thus, the degree or
standard of proof in relation to a claimant’s preexisting
disability, disease, or condition was not an issue in Brokaw.
Nevertheless, the foregoing proposition concerning an
enhanced degree of proof was expressed in Brokaw without
supporting authority and, more important, without any
explanation for the departure from the statutory standard in
§ 48-151(2) (Cum. Supp. 1965), which was identical to the
current § 48-151(2) concerning a claimant’s burden of proof
and the requisite preponderance of evidence. In the interim
between Brokaw and enactment of the present § 48-151(2), the
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claimant’s burden of proof and the preponderance of evidence
standard have remained unchanged in the Workers’
Compensation Act. See § 48-151(2) (Cum. Supp. 1965 &
Reissues 1968, 1974, 1978, 1984 & 1988). Also, as reflected in
this court’s decisions before Brokaw, a claimant is entitled to an
award under the Workers’ Compensation Act for a
work-related injury and disability if the claimant shows, by a
preponderance of evidence, that the claimant sustained an
injury and disability proximately caused by an accident which
arose out of and in the course of the claimant’s employment,
even though a preexisting disability or condition has combined
with the present work-related injury to produce the disability
for which the claimant seeks an award. See, Cole v. Cushman
Motor Works, 159 Neb. 97, 65 N.W.2d 330 (1954); Tucker v.
Paxton & Gallagher Co., 153 Neb. 1,43 N.W.2d 522 (1950).
After Brokaw, decisions of this court have reiterated,
verbatim or in substance, an “enhanced degree of proof”
requirement in a workers’ compensation case involving a
preexisting disability or condition; for example, Benson v.
Barnes & Barnes Trucking, 217 Neb. 865, 870, 354 N.W.2d 127,
131 (1984): “[W]e acknowledge that where there is knowledge
of a preexisting condition, the claimant carries a greater burden
of proof.” See, also, Gilbert v. Sioux City Foundry, 228 Neb.
379, 382, 422 N.W.2d 367, 370 (1988): “[T]he presence of a
preexisting condition enhances the degree of proof required to
establish that the injury arose out of and in the course of
employment.” For other illustrative decisions expressing the
standard of an enhanced degree of proof by a claimant, see,
Kingslan v. Jensen Tire Co., 227 Neb. 294, 417 N.W.2d 164
(1987); Hayes v. A.M. Cohron, Inc., 224 Neb. 579, 400 N.W.2d
244 (1987); and Hyatt v. Kay Windsor, Inc., 198 Neb. 580, 254
N.W.2d 92 (1977). Thus, in decisions such as Benson, Gilbert,
Kingslan, Hayes, and Hyatt, this court has expressed the rule
that “a preexisting condition enhances the degree of proof
required to establish” that a work-related injury resulted in a
compensable disability, a rule which supplies no definition or
characterization of the “enhanced degree of proof” and which
is contrary to the statutory standard prescribed in § 48-151(2)
regarding a claimant’s burden of proof and a preponderance of
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evidence.

Fairly recently, in Spangler v. State, 233 Neb. 790, 448
N.W.2d 145 (1989), this court acknowledged that a workers’
compensation claimant may recover when an injury, arising out
of and in the course of employment, combines with a
preexisting condition to produce disability, notwithstanding
that in the absence of the preexisting condition no disability
would haveresulted. Also, we stated in Spangler:

To sustain an award in a workers’ compensation case
involving a preexisting disease or condition, it is sufficient
to show that the injury resulting from an accident arising
out of and in the course of employment and the
preexisting disease or condition combined to produce
disability [citation omitted], or that the employment
injury aggravated, accelerated, or inflamed the
preexisting condition [citations omitted].
233 Neb. at 795, 448 N.W.2d at 149.

Although a claimant with a preexisting disability or
condition may face various obstacles, both medical and legal,
and must satisfy the statutory requirements for an award under
the Nebraska Workers’ Compensation Act, an enhanced degree
of proof, establishing a cause-and-effect relationship between a
work-related injury and consequent disability, is not among a
claimant’s burdens for obtaining an award under the Nebraska
Workers’ Compensation Act. The “enhanced degree of proof”
standard actually conflicts with the clear language and express
provision of § 48-151(2) of the Nebraska Workers’
Compensation Act governing prosecution of a worker’s claim
under the act. Consequently, in adherence to § 48-151(2) of the
Nebraska Workers’ Compensation Act, we return to the
statutory standard contained in § 48-151(2) and now
disapprove of language in this court’s previous decisions, such
as Brokaw v. Robinson, 183 Neb. 760, 164 N.W.2d 461 (1969);
Benson v. Barnes & Barnes Trucking, supra; Hayes v. A.M.
Cohron, Inc., supra; and Gilbert v. Sioux City Foundry, supra,
which has imposed an enhanced degree of proof by an
employee prosecuting a claim under the Nebraska Workers’
Compensation Act.

Thus, for an award based on disability, a claimant must
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establish, by a preponderance of the evidence, that the
employment proximately caused an injury which resulted in
disability compensable under the Workers’ Compensation Act.
Grauerholz v. Cornhusker Packing Co., 230 Neb. 641, 432
N.W.2d 831 (1988). See, also, Mendoza v. Omaha Meat
Processors, 225 Neb. 771, 408 N.W.2d 280 (1987). “An
employee has the burden to show the cause-and-effect
relationship involving employment, an industrial injury, and
disability.” Fees v. Rivett Lumber Co., 228 Neb. 617, 621, 423
N.W.2d 483, 486 (1988).

As expressed in Mendoza v. Omaha Meat Processors, supra
at 778, 408 N.W.2d at 285: “Determination of causation is,
ordinarily, a matter for the trier of fact.”

In view of the medical evidence in Heiliger’s case, the
Workers’ Compensation Court, in resolving a factual question,
could have reasonably concluded, and did conclude, that
Heiliger sustained a work-related injury on March 16, 1988,
which caused the disability involving his back. First, as
expressed by Dr. Salumbides in his notation of March 30, 1988:

[Heiliger] states that two weeks ago [March 16, 1988,] he
did some heavy lifting involving weights of up to about
100 pounds. He was lifting wires weighing that much and
was transferring and twisting his back in the process. He
then experienced sudden and severe pain in his lumbar
area....
Dr. Gogela pr8vided the further diagnostic information:

Mr. Heiliger informed me of the injury he received to
the back on March 16, 1988, when he was “unloading a
load of copper wire.” He apparently twisted his back. . . .

It is evident that Mr. Heiliger does have some residual
stemming from the injury to his back and the
encroachment upon the nerve root by the disc fragment
and the subsequent surgery.

Thus, there is sufficient evidence to support the factual
conclusion by the Nebraska Workers’ Compensation Court,
namely, on March 16, 1988, Heiliger was involved in a
work-related accident when he twisted his back while moving
the copper wire, an accident which caused injury and
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permanent disability to Heiliger. For that reason, we are unable
to state that the Nebraska Workers’ Compensation Court was
clearly erroneous in its factual determination that Heiliger’s
accident of March 16, 1988, was the cause of his injury and
permanent disability. W & H Electric’s first assignment of error
is without merit.

HEILIGER’S DISABILITY
W & H Electric also contends that there is insufficient
evidence to support the Workers’ Compensation Court’s
finding that Heiliger was temporarily totally disabled for 8
weeks and, thereafter, sustained a 20-percent permanent partial
disability to the body as a whole.

Temporary Total Disability.

W & H Electric argues that Heiliger was not temporarily
totally disabled, because he returned to work 30 days after the
hemilaminectomy in 1988 and, from the date of the accident
until he left employment with W & H Electric some 4 months
later, received the same salary as that paid before the accident.
An employee’s disability as a basis for compensation under
§ 48-121(1) and (2) is determined by the employee’s diminution
of employability or impairment of earning power or earning
capacity, and is not necessarily determined by a physician’s
evaluation and assessment of the employee’s loss of bodily
function. Kleiva v. Paradise Landscapes, 227 Neb. 80, 416
N.W.2d 21 (1987); Thom v. Lutheran Medical Cénter, 226 Neb.
737, 414 N.W.2d 810 (1987); Norris v. lowa Beef Processors,
224 Neb. 867, 402 N.W.2d 658 (1987); Akins v. Happy Hour,
Inc., 209 Neb. 236, 306 N.W.2d 914 (1981). In relation to “total -
disability” under § 48-121(1) and “disability partial in
character” under § 48-121(2), “temporary” and “permanent”
refer to the duration of disability, while “total” and “partial”
refer to the degree or extent of the diminished employability or
impairment of earning power or earning capacity.

As Professor Arthur Larson observes:

[T]otal disability may be found in the case of workers
who, while not altogether incapacitated for work, are so
handicapped that they will not be employed regularly in
any well-known branch of the labor market. The essence
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of the test is the probable dependability with which
claimant can sell his services in a competitive labor
market, undistorted by such factors as business booms,
sympathy of a particular employer or friends, temporary
good luck, or the superhuman efforts of the claimant to
rise above his crippling handicaps.
2 A. Larson, The Law of Workmen’s Compensation § 57.51(a)
at 10-164.68, 164.68(18) (1989). See, also, Gunderson v. City of
Ashland, 701 S.W.2d 135 (Ky. 1985) (notwithstanding an
employee’s return to work after a work-related injury, the
return to work does not necessarily terminate an employee’s
existing total disability when the employee’s disability prevents
performance of the employee’s customary work and
competition for employment in the job market). Thus, an
employee’s return to work does not in every case terminate an
employee’s total disability from a work-related injury and does
not preclude a finding that the employee’s total disability
continues notwithstanding the return to work.

If an employee, after a work-related injury, receives wages
equal to or greater than the wages received before the injury, the
wages may be considered in the determination whether an
employee has sustained an impairment of earning capacity.
Breland v. Ceco Steel Products Corp., 173 Neb. 354, 113
N.W.2d 528 (1962). Cf. Guerra v. Iowa Beef Processors, Inc.,
211 Neb. 433, 318 N.W.2d 887 (1982) (earning power is not
synonymous with wages).

Before Heiliger’s 1988 hemilaminectomy, his employment
required daily lifting of heavy electrical items such as spools of
copper wire. After his 1988 hemilaminectomy, Heiliger could
no longer perform manual labor for W & H Electric. According

- to a vocational expert, Heiliger’s injury resulted in a 50-percent
loss of earning capacity and prevented Heiliger’s entry into the
competitive labor market, since he could no longer perform the
managerial and supervisory duties for or as an electrical
contractor. When Heiliger realized that he could no longer do
the work which he had done before the 1988 injury, Heiliger
sold his business interest to Walters and left employment with
W & H Electric.

The Workers’ Compensation Court determined that
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Heiliger’s total disability was temporary, from May 3, 1988, the
date of the hemilaminectomy, to June 27, 1988, inclusively. The
particular significance of June 27, 1988, in relation to
termination of Heiliger’s total disability is unexplained by the
parties and undisclosed by the record. When an injured worker
has attained maximum physical recovery after a work-related
injury, any residual disability from a compensable injury is
permanent and prevents the worker’s entitlement to
compensation for temporary disability. See Aldrich v.
ASARCO, Inc., 221 Neb. 126, 375 N.W.2d 150 (1985). The
question whether an injured employee has reached maximum
physical recovery after medical treatment is, generally, a factual
question for the Workers’ Compensation Court. Bindrum v.
Foote & Davies, 235 Neb. 903, 457 N.W.2d 828 (1990).

In his clinical notes dated January 10, 1989, Dr. Salumbides
stated that “[a]t this time I would think that [Heiliger] is
medically stable and certainly has had a satisfactory
post-operative course. . . . He has a permanent disability rating
of 20 percent.” This medical evidence would have supported a
finding of Heiliger’s temporary total disability beyond June 27,
1988. Yet, the Workers’ Compensation Court found that
Heiliger’s temporary total disability terminated on June 27,
1988, a date which is considerably earlier than January 10,
1989, when Dr. Salumbides expressed his evaluation that
Heiliger had “a permanent disability of 20 percent.”
Consequently, W & H Electric has no ground to complain of a
determination that Heiliger’s temporary total disability
terminated earlier than January 10, 1989. Heiliger has not
cross-appealed to raise the question whether he was temporarily
and totally disabled beyond June 27, 1988. Therefore, the
Nebraska Workers’ Compensation Court’s factual
determination concerning Heiliger’s temporary total disability
is not clearly erroneous.

We note that W & H Electric argues only that Heiliger’s
return to work and receipt of wages prevent an award for
temporary total disability, and does not raise the issue whether
the Workers’ Compensation Court should have allowed a credit
against Heiliger’s award in view of wages paid to Heiliger
during his temporary total disability. Therefore, we express no
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opinion about that aspect of Heiliger’s claim and award.

Permanent Partial Disability.

W & H Electric argues that the evidence fails to support a
finding that Heiliger sustained a 20-percent permanent partial
disability, because Dr. Gogela evaluated or assessed Heiliger’s
permanent partial disability at 10 percent to the body as a whole
and allocated one-half of Heiliger’s permanent partial
disability, that is, 5 percent of his disability, to Heiliger’s 1987
injury and one-half of the disability to Heiliger’s 1988
work-related injury. We have stated that “an employee is
entitled to full compensation, notwithstanding the fact that his
present disability is the result of an aggravated preexisting
condition. Absent the provisions of § 48-128, an employer
would be liable for all of the injury.” Benson v. Barnes & Barnes
Trucking, 217 Neb. 865, 875, 354 N.W.2d 127, 133 (1984). See,
also, Neb. Rev. Stat. § 48-128 (Reissue 1988) (injury increasing
disability; Second Injury Fund). As mentioned in this opinion
under the sectional heading “Claimant’s Burden of Proof;
Preponderance of Evidence,” a claimant is entitled to an award
under the Workers’ Compensation Act for a work-related
injury disability if the claimant shows, by a preponderance of
evidence, that the claimant sustained the injury and disability
proximately caused by an accident which arose out of and in the
course of the claimant’s employment, even though a preexisting
disability or condition had combined with the present
work-related injury to produce the disability for which the
claimant seeks an award. Spangler v. State, 233 Neb. 790, 448
N.W.2d 145 (1989); Cole v. Cushman Motor Works, 159 Neb.
97, 65 N.W.2d 330 (1954); Tucker v. Paxton & Gallagher Co.,
153 Neb. 1, 43 N.W.2d 522 (1950). Thus, allocation of disability
attributable to a work-related injury and disability attributable
to an antecedent or preexisting disability or condition which
may or may not be work-related is irrelevant in this case
inasmuch as there is no claim against the Second Injury Fund.

W & H Electric also argues that Dr. Salumbides renounced
his determination that Heiliger sustained a 20-percent
permanent partial disability and adopted Dr. Gogela’s
determination of 10 percent permanent partial disability;
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therefore, the evidence does not support a finding of 20 percent
permanent partial disability. W & H Electric relies on Dr.
Salumbides’ statement in his written report of August 11, 1989:
“I ... expressed my complete agreement with Dr. Gogela’s
appraisal and evaluation of Mr. Heiliger even though I had
initially given him a 20 percent disability.” However, in that
same report Dr. Salumbides also stated that “[i]t is really very
difficult to specifically pin down the exact . . . percentage of
disability . . . but certainly the disability rating that he has
should not exceed 20 percent.”

A fact finder or trier of fact may accept or reject an opinion
from an expert witness. Joyner v. Steenson, 227 Neb. 766, 420
N.W.2d 278 (1988); Cathcart v. Blacketer, 217 Neb. 755, 351
N.W.2d 70 (1984).

Although Dr. Salumbides’ expressions appear somewhat
inconsistent or even contradictory, the Workers’ Compensation
Court may have eliminated any confusion by its outright
rejection of Dr. Gogela’s evaluation concerning Heiliger’s
disability. Even if Dr. Salumbides’ statements are contradictory,
in Vredeveld v. Gelco Express, 222 Neb. 363, 369, 383 N.W.2d
780, 783 (1986), we stated:

“A conflict or contradiction regarding an expert’s
opinion need not result from opinions expressed by
different experts. A conflict or contradiction of opinions
may arise in the course of testimony given by the same
expert witness. A good faith conflict due to
self-contradiction of an expert’s opinions presents a
question to be resolved by the trier of fact.”

The Workers’ Compensation Court, as the trier of fact, was
entitled to weigh the evidence in light of the source of the
evidence, consider the medical relationship between Heiliger
and the physician who cared for or examined Heiliger and
supplied medical information, resolve in favor of Heiliger any
conflicts in the evidence, disregard Dr. Gogela’s evaluation of
Heiliger’s permanent partial disability, and accept Dr.
Salumbides’ initial determination that Heiliger had sustained a
disability of 20 percent to the body as a whole as the result of the
accident on March 16, 1988.

The award of the Nebraska Workers’ Compensation Court is
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supported by the evidence, is not clearly erroneous, and is,
therefore, affirmed. Since W & H Electric has failed to reduce
the amount of Heiliger’s award reviewed in this appeal, we
order W & H Electric to pay Heiliger $1,500 to be applied
toward the fee of Heiliger’s lawyer for services in this court. See
Neb. Rev. Stat. § 48-125(1) (Reissue 1988) (attorney fee for
employee when employer appeals and fails to obtain a
reduction of an award to the employee).
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. EARL C. CLARK, APPELLANT.
461 N.W.2d 576

Filed October 26, 1990. No. 90-048.

1. Convictions: Appeal and Error. In determining whether the evidence is
sufficient to sustain a conviction in a criminal prosecution, it is not the province
of this court to resolve conflicts in the evidence, pass on the credibility of
witnesses, determine the plausibility of explanations, or weigh the evidence.
Such matters are for the trier of fact, and the conviction must be sustained if,
taking the view of the evidence most favorable to the State, there is sufficient
evidence to support the conviction.

2. Appeal and Error. Where a law action is tried to the court without a jury, the
finding of the court has the effect of a jury verdict and will not be disturbed on
appeal unless clearly wrong.

3. Verdicts: Appeal and Error. In criminal cases, the verdict of a jury must be
sustained if there is substantial evidence, taking the view most favorable to the
State, to support it.

4. Convictions: Controlled Substances: Proof: Intent. To sustain a conviction for
possession of a controlled substance, all the State must prove is that the
defendant “knowingly or intentionally” possessed the substance.

5. Sentences: Appeal and Error. A sentence which is within the range prescribed by
statute will not be disturbed absent an abuse of discretion.

6. Sentences: Probation and Parole: Appeal and Error. A sentence of probation, as
opposed to a sentence of imprisonment, is a matter within the discretion of the
trial court and will not be set aside on appeal absent an abuse of discretion.

Appeal from the District Court for Douglas County: JAMES
A. BUckLEY, Judge. Affirmed.
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Thomas M. Kenney, Douglas County Public Defender, and
Cheryl M. Kessell for appellant.

Robert M. Spire, Attorney General, Barry Waid, and
William L. Howland for appellee.

HAsTINGS, C.J., BosSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

BosLAUGH, J.

After a trial to the court, the defendant, Earl C. Clark, was
convicted of possession of cocaine and sentenced to
imprisonment for 1 to 3 years, with credit for 155 days. He has
appealed and contends that the evidence was insufficient to
support his conviction and that his sentence is excessive.

The record shows that on July 6, 1989, the Omaha Police
Division was carrying out a “reverse sting” sale operation in the
area of 40th and Pinkney Streets in Omaha, Nebraska, which
consisted of officers posing as drug dealers. Kevan Barbour, a
narcotics unit officer, testified that he would sell crack cocaine
to parties who approached him and that when a party had
purchased drugs, Barbour would signal other officers to arrest
the subject.

Officer Barbour further testified that on July 6, 1989, the
defendant approached him and stated that he wanted a
“twenty.” A “twenty” refers to 20 dollars’ worth of crack
cocaine. Barbour removed what he thought was 20 dollars’
worth of cocaine from a sack on the ground and handed it to the
defendant. After examining the cocaine, the defendant stated
that it was too small and handed it back. Barbour then handed
the defendant a larger package of cocaine, and, according to
Officer Barbour, the defendant handed over $20. After
receiving the $20 from the defendant, Officer Barbour gave the
signal to other officers to arrest the defendant. While the
defendant was being arrested, he dropped the packet of
cocaine, which Barbour recovered.

The defendant testified to a somewhat different version of
the event. He testified that he asked Officer Barbour for “a
twenty,” that Officer Barbour handed him a package of
cocaine, and that he handed it back to Barbour because it was
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too small. The defendant further testified that Barbour then
handed him a larger package of cocaine and that he looked at it
for about a minute and a half while deciding whether to make
the purchase. According to the defendant, Officer Barbour at
that time just “snatched the money” from him and he was
instantly tackled by other officers and arrested. The defendant
testified that he did not offer money to Barbour to purchase the
cocaine and that he was “on the verge of giving [the cocaine
package] back to [Officer Barbour]” when he had his money
snatched away. He asserts that he did not intend to purchase the
cocaine from Officer Barbour.

The defendant’s first assignment of error is that there was
insufficient evidence to support his conviction for possession of
cocaine because he did not have the “intent” to possess and
control said substance.

In determining whether the evidence is sufficient to sustain a
conviction in a criminal prosecution, it is not the province of
this court to resolve conflicts in the evidence, pass on the
credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence. Such matters are for the
trier of fact, and the conviction must be sustained if, taking the
view of the evidence most favorable to the State, there is
sufficient evidence to support the conviction. State v. Johns,
233 Neb. 477, 445 N.W.2d 914 (1989); State v. Bustos, 230 Neb.
524, 432 N.W.2d 241 (1988); State v. Trevino, 230 Neb. 494, 432
N.W.2d 503 (1988); State v. Lewis, 230 Neb. 224, 430 N.W.2d
686 (1988).

Where a law action is tried to the court without a jury, the
finding of the court has the effect of a jury verdict and will not
be disturbed on appeal unless clearly wrong. State v. Foster, 196
Neb. 332, 242 N.W.2d 876 (1976); Siefford v. Housing
Authority, 192 Neb. 643, 223 N.W.2d 816 (1974). In criminal
cases, the verdict of a jury must be sustained if there is
substantial evidence, taking the view most favorable to the
State, to support it. State v. Lacy, 195 Neb. 299, 237 N.W.2d
650 (1976); State v. Fowler, 193 Neb. 420, 227 N.W.2d 589
(1975).

To sustain a conviction for possession of a controlied
substance, all the State must prove is that the defendant
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“knowingly or intentionally” possessed the substance, see Neb.
Rev. Stat. § 28-416(3) (Cum. Supp. 1988). In this case, the
evidence, taking the view most favorable to the State, was more
than sufficient for the trial court to conclude that the defendant
“knowingly or intentionally” possessed the controlled
substance.

The evidence shows that the defendant drove to an area
where he knew he could purchase crack cocaine. He
approached an undercover police officer who was posing as a
drug dealer and asked to buy 20 dollars’ worth of crack cocaine.
The undercover officer handed the defendant a $20 package of
cocaine. The defendant was unhappy with the size of the
cocaine package, so he returned it to the undercover officer.
The undercover officer then handed the defendant a larger
package of cocaine, which the defendant examined. According
to Officer Barbour, the defendant then handed Barbour the $20
and Barbour signaled the other officers to arrest the defendant.
Taking the view of the evidence most favorable to the State, we
find that the evidence was more than sufficient for the trial
court to find beyond a reasonable doubt that the defendant
“knowingly or intentionally” possessed cocaine.

In his second assignment of error, the defendant contends
that the sentence imposed by the district court was an abuse of
discretion and that the court erred by sentencing him to a term
of imprisonment rather than probation.

A sentence which is within the range prescribed by statute
will not be disturbed absent an abuse of discretion. State v.
Sutton, 231 Neb. 30, 434 N.W.2d 689 (1989); State v. Kitt, 231
Neb. 52, 434 N.W.2d 543 (1989); State v. Hoffman, 227 Neb.
131,416 N.W.2d 231 (1987). See, also, State v. Guida, 230 Neb.
961, 434 N.W.2d 522 (1989). Further, a sentence of probation,
as opposed to a sentence of imprisonment, is a matter within the
discretion of the trial court and will not be set aside on appeal
absent an abuse of discretion. State v. Thayer, 235 Neb. 70, 453
N.W.2d 474 (1990); State v. Grell, 233 Neb. 314, 444 N.W.2d
911 (1989); State v. Knoefler, 227 Neb. 410, 418 N.W.2d 217
(1988).

The defendant is 30 years of age. He was convicted of a Class
IV felony, which carries a maximum term of 5 years’
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imprisonment, a $10,000 fine, or both. See, Neb. Rev. Stat.
§ 28-105(1) (Reissue 1985) and § 28-416(3). The defendant was
sentenced to a term of 1 to 3 years’ imprisonment, with 155
days’ credit for time served prior to sentencing. The sentence
imposed on the defendant was well within the statutory
guidelines.

In sentencing the defendant, the trial court noted that the
defendant had been involved with drugs since 1980 and had
“[a]t least three prior drug-related convictions, two DWI, 12
misdemeanor, other misdemeanor convictions.” The trial court
stated that the defendant was sentenced to prison because “[a]
sentence to probation would simply promote disrespect for the
law.” There was no abuse of discretion regarding the sentence
imposed in this case.

The judgment of the district court is affirmed.

AFFIRMED.

C. MARVIN ROBERTS AND DOROTHY ROBERTS, HUSBAND AND
WIFE, APPELLEES, V. WICK BUILDING SYSTEMS, INC., APPELLANT.
461 N.W.2d 740

Filed November 2, 1990. No. 88-047.

Appeal from the District Court for Lancaster County,
RoBERT R. Camp, Judge, upon the recommendation of the
Appellate Division of the District Court, MORAN, WOLEF, and
HaNNON, District Judges. Reversed and remanded with
directions.

Dean J. Jungers, of Hascall, Jungers & Garvey, for
appellant.

Rodney P. Cathcart, of Erickson & Sederstrom, P.C., for
appellees.

HAsSTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.
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PER CURIAM.

On the bases of the briefs, the record, and the
recommendation of the Appellate Division of the District
Court, we find that because of the insufficiency of the evidence
and failure of proof as to plaintiffs’ claims alleged in their
amended petition and errors of law in the admission of parol
evidence in regard to defendant’s cross-petition, all as set forth
in the recommendation of the Appellate Division, the judgment
of the district court is reversed and the cause remanded with
directions to vacate the plaintiffs’ judgment against defendant
on plaintiffs’ petition and to enter judgment in the amount of
$3,384 in favor of defendant and against plaintiffs on
defendant’s counterclaim. Costs are taxed against plaintiffs.

REVERSED AND REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V. ANTHONY LOPEZ, APPELLANT,
461 N.W.2d 740

Filed November 2, 1990. No. 89-761.

Appeal from the District Court for Douglas County, JERRY
M. GiTnIck, Judge, upon the recommendation of the Appellate
Division of the District Court, HENDRIX, SPRAGUE, and JOUN P,
MUuRrPHY, District Judges. Reversed and remanded for a new
trial.

Thomas M. Kenney, Douglas County Public Defender, and
Thomas C. Riley for appellant.

Robert M. Spire, Attorney General, and Kenneth W. Payne
for appellee.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN
GRANT, and FAHRNBRUCH JJ.

PER CURIAM.
On the bases of the briefs, the record, and the
recommendation of the Appellate Division of the District
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Court and because of the erroneous admission of evidence by
the trial court and erroneous and prejudicial questioning by the
prosecutor, the judgment of the district court is reversed and the
cause remanded for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.
WHITE, J., dissents.

STATE OF NEBRASKA, APPELLEE, V. MICHAEL R. YAGER,
APPELLANT.
461 N.W.2d 741

Filed November 2,1990. No. 89-790.

Rules of Evidence: Other Acts. Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to show that he or she
acted in conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident. Neb. Rev. Stat.
§ 27-404(2) (Reissue 1989).

: . The purposes set forth in Neb. Rev. Stat. § 27-404(2) (Reissue
1989) are illustrative only and are not intended to be exhaustive or mutually
exclusive.
1. Neb. Rev. Stat. § 27-404(2) (Reissue 1989) is an inclusionary
rule which permits the use of evidence of other crimes, wrongs, or acts if such is
relevant for any purpose other than to show the defendant’s propensity or
disposition to commit the crime charged.
Rules of Evidence: Appeal and Error. In reviewing the actions of a trial court in
admitting evidence of other crimes under Neb. Rev. Stat. § 27-402(2) (Reissue
1989) to determine if there was unfair prejudice in the admission of the evidence,
an appellate court considers (1) whether the evidence was relevant, (2) whether
the evidence had a proper purpose, (3) whether the probative value of the
evidence outweighed its potential for unfair prejudice, and (4) whether the trial
court, if requested, instructed the jury to consider the evidence only for the
purpose for whichit was admitted.
Rules of Evidence: Other Acts: Time: Intent. The admissibility of evidence
concerning other conduct must be determined upon the facts of each case, and
no exact limitation of time can be fixed as to when other conduct tending to
prove intent to commit the of fense charged is too remote.
Rules of Evidence: Other Acts: Time. Remoteness, or the temporal span
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between a prior crime, wrong, or other act offered as evidence under Neb. Rev.
Stat. § 27-404(2) (Reissue 1989) and a fact to be determined in a present
proceeding, goes to the weight to be given to such evidence and does not render
the ev1dence of the other crime, wrong, or act irrelevant and inadmissible.

7. : The question of whether evidence of other conduct
otherw1se admissible under the provisions of Neb. Rev. Stat. § 27-402(2)
(Reissue 1989) is too remote in time is largely within the discretion of the trial
court. While remoteness in time may weaken the value of the evidence, such
remoteness does not, in and of itself, necessarily justify exclusion of the
evidence.

8. Rules of Evidence. Neb. Rev. Stat. § 27-404(2) (Reissue 1989) is subject to the
overriding protection of Neb. Rev. Stat. § 27-403 (Reissue 1989).

9. _____. Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence. Neb. Rev. Stat. § 27-403
(Reissue 1989).

10. Rules of Evidence: Words and Phrases. Most, if not all, items which one party to
an action offers in evidence are calculated to be prejudicial to the opposing
party; therefore, it is only unfair prejudice with which Neb. Rev. Stat. § 27-403
(Reissue 1989) is concerned. In the context of § 27-403, such prejudice means a
tendency to suggest a decision on an improper basis.

Appeal from the District Court for Sarpy County: RONALD
E. REAGAN, Judge. Affirmed.

Larry F. Fugit for appellant.

Robert M. Spire, Attorney General, and Alfonza Whitaker
for appellee.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Claiming that the Sarpy County District Court erred in
admitting evidence of his sexual contact with two young males
other than the victim, Michael R. Yager appeals his jury
conviction for sexual assault of a male child. We affirm.

The defendant was born on April 30, 1957. He babysat a
number of small children at his mother’s residence in LaVista,
where he resided. Yager began babysitting 8-year-old C.M. in
August 1988. On December 15, 1988, C.M. told his mother and
stepfather that the defendant touched him on his penis and that
it hurt.
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At trial, the child testified that Yager touched his penis on
five or six occasions. C.M. testified that on the last occasion, -
his jeans were off and Yager reached in C.M.s underpants and
pulled on his penis to the extent that it hurt him. On the other
occasions, C.M. said, the defendant rubbed C.M.’s penis. The
boy further testified that on one occasion, Yager unbuttoned
his own pants and made the boy rub Yager’s penis. The victim
told a police officer that the incidents occurred from
Thanksgiving Day of 1988 to and including December 15, 1988.
A police officer testified that when she interviewed the
defendant on December 16, he told her that when the victim
experienced a stomach ache, the defendant rubbed the boy’
stomach to soothe him. The defendant said his hand may have
slipped while rubbing the boy’s stomach and accidentally
touched the boy’s penis. At trial, Yager denied ever touching
C.Ms penis.
Yager was charged by amended information in the district
court for Sarpy County with three counts of sexual assault of a
child. Upon the defendant’s motion, the trial court dismissed
two of the counts.
Sexual assault of a child is prohibited by Neb. Rev. Stat.
§ 28-320.01 (Reissue 1989), which provides: “(1) A person
commits sexual assault of a child if he or she subjects another
person fourteen years of age or younger to sexual contact and
the actor is at least nineteen years of age or older. (2) Sexual
assault of a child is a Class IV felony.” Neb. Rev. Stat. § 28-318
(Reissue 1989) defines “sexual contact” as
the intentional touching of the victim’s sexual or intimate
parts or the intentional touching of the victim’s clothing
covering the immediate area of the victim’s sexual or
intimate parts. Sexual contact shall also mean the
touching by the victim of the actor’s sexual or intimate
parts or the clothing covering the immediate area of the
actor’s sexual or intimate parts when such touching is
intentionally caused by the actor. Sexual contact shall
include only such conduct which can be reasonably
construed as being for the purpose of sexual arousal or
gratification of either party.

Yager was found guilty by a jury of one count of sexual assault
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of a child. The defendant was sentenced to a 4-month term of
imprisonment, with credit for the time spent in jail awaiting
disposition of his case.

Before trial, the district court overruled Yager’s motion in
limine to prevent evidence of his sexual relations with two other
witnesses. At trial, over Yager’s objection, one of the witnesses,
A.L., testified that when he was 8 years old and while Yager was
babysitting him, Yager took him downstairs, where he touched
and fondled him. A.L. further testified that until he was 21 or
22 years old, he had a sexual relationship with the defendant
and that during that time, he and the defendant had
approximately 100 sexual contacts. The defendant’s last sexual
contact with A.L. was 6 to 7 years prior to the defendant’s trial.

The other witness, A.G., who was 23 years old, testified over
Yager’s objection that when he was 12 years of age, Yager gave
him a ride in his car and molested him. A.G. testified that on
that occasion, the sexual contact was limited to touching and
that he and Yager both had their pants off. The witness related
that Yager and he continued their relationship for 2 to 21/>
years. During that period, Yager and A.G. had 20 to 30 sexual
contacts or penetrations, according to A.G. At the time of trial,
A.G. was being treated in the Lincoln Regional Center after
being sentenced as a mentally disordered sex offender to a term
of imprisonment for sexually assaulting minor males. The last
sexual contact between Yager and A.G. would have been within
10 years of Yager’s trial.

Yager’s two assignments of error may be consolidated to
allege that the trial court erred by allowing A.L.s and A.G.s
testimony into evidence.

Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show that he
or she acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
Neb. Rev. Stat. § 27-404(2) (Reissue 1989). The purposes set
forth in § 27-404(2) are illustrative only and are not intended to
be exhaustive or mutually exclusive. State v. Schaaf, 234 Neb.
144, 449 N.W.2d 762 (1989). Section 27-404(2) is an
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inclusionary rule which permits the use of evidence of other
crimes, wrongs, or acts if such is relevant for any purpose other
than to show the defendant’s propensity or disposition to
commit the crime charged. State v. Boppre, 234 Neb. 922, 453
N.W.2d 406 (1990).

In reviewing the actions of a trial court in admitting evidence
of other crimes under § 27-402(2) to determine if there was
unfair prejudice in the admission of the evidence, an appellate
court considers (1) whether the evidence was relevant, (2)
whether the evidence had a proper purpose, (3) whether the
probative value of the evidence outweighed its potential for
unfair prejudice, and (4) whether the trial court, if requested,
instructed the jury to consider the evidence only for the purpose
for which it was admitted. See, Huddleston v. United States,
485 U.S. 681, 108 S. Ct. 1496, 99 L. Ed. 2d 771 (1988); State v.
Ryan, 233 Neb. 74, 444 N.W.2d 610 (1989); State v. Boppre,
supra.

Yager first asserts that A.L’s and A.G.s testimony
concerning sexual contacts with him which he claims occurred
15 to 20 years and 11 years prior to trial, respectively, was totally
irrelevant because the testimony concerned events which were
too remote in time to have any relevance. _

Evidence that Yager had sexually assaulted other young boys
and continued those relationships over a number of years was
relevant to prove Yager’s motive, intent, and sexual arousal or
gratification and the absence of mistake or accident when he
had sexual contact with C.M. The evidence had the tendency to
make the existence of any of those items relating to the crime
with which Yager was charged more probable than it would be
without that evidence. See Neb. Rev. Stat. § 27-401 (Reissue
1989). The real question here is whether the events are so remote
intime as to beirrelevant.

The admissibility of evidence concerning other conduct must
be determined upon the facts of each case, and no exact
limitation of time can be fixed as to when other conduct tending
to prove intent to commit the offense charged is too remote.
State v. Ruyle, 234 Neb. 760, 452 N.W.2d 734 (1990). Indeed,
this court has held that a trial court did not abuse its discretion
in admitting evidence of conduct similar to the crime charged
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even though the conduct occurred over 10 years before the

crime charged was committed. See State v. Kern, 224 Neb. 177,

397 N.W.2d 23 (1986).
[R]emoteness, or the temporal span between a prior
crime, wrong, or other act offered as evidence under Rule
404(2) and a fact to be determined in a present proceeding,
goes to the weight to be given to such evidence and does
not render the evidence of the other crime, wrong, or act
irrelevant and inadmissible.

Schaaf, supra at 160, 449 N.W.2d at 772.

Yager’s assertion that A.L.s and A.G.’s testimony concerned
events which were too remote in time is without merit. It is
initially noted that the defendant is mistaken regarding the
timing of those events. A.L. testified that his sexual
relationship with Yager lasted until he was 21 or 22 years of age.
Since he was 28 years of age at the time of trial, the last incident
was 6 or 7 years prior to the events at issue, not 15 to 20 years as
Yager asserts. Likewise, A.G. stated that his last sexual contact
occurred with the defendant when A.G. was 14 to 14!/2 years of
age. This would be approximately 8!/2 to 9 years before C.M.
was sexually assaulted by Yager.

The question of whether evidence of other conduct otherwise
admissible under the provisions of § 27-402(2) is too remote in
time is largely within the discretion of the trial court. While
remoteness in time may weaken the value of the evidence, such
remoteness does not, in and of itself, necessarily justify
exclusion of the evidence. State v. Rincker, 228 Neb. 522, 423
N.W.2d 434 (1988).

The crux of Yager’s argument is that the evidence was offered
to prove his propensity or disposition to commit sexual assault
of a child. In State v. Andersen, 232 Neb. 187, 440 N.W.2d 203
(1989), the defendant was convicted of two charges of first
degree sexual assault and three charges of sexual assault of a
child. On appeal, the defendant alleged that the State was
improperly permitted to present evidence of his homosexuality,
the sexual content of movies he showed to the victims, and the
fact that he had previously entertained teenage boys in his
home. In response, this court asserted: “The evidence tended to
show the defendant’s motive, preparation, plan, and intent to
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commit the crimes at issue and was admissible.” Id. at 202, 440
N.W.2d at 215. This court further asserted that the defendant’s
“sexual preference for males enhances the credibility of the
victims’ testimony that the defendant’s acts were committed for
sexual gratification.” Id.

Applying Andersen, supra, to this case, the evidence at issue
tended to show Yager’s motive and intent to commit sexual
assault on C.M. As was the case in Andersen, the evidence is
probative on the issue of the defendant’s sexual arousal or
gratification, an element of the offense of sexual assault of a
child. See §§ 28-318(5) and 28-320.01.

Furthermore, the defendant’s intentional sexual contacts
with A.L. and A.G. were also relevant to prove that the
defendant’s sexual contact with the victim was not accidental,
as he related to a police officer. See State v. Ruyle, supra (the
defendant’s threats to burn or torch an apartment were relevant
to show that the fire was not an accident). Thus, the trial court
did not abuse its discretion in determining that the evidence was
offered for a proper purpose. See Ruyle, supra (due to proper
purposes for admission of other conduct, court did not abuse
its discretion).

Section 27-404(2) is subject to the overriding protection of
Neb. Rev. Stat. § 27-403 (Reissue 1989). State v. Craig, 219
Neb. 70, 361 N.W.2d 206 (1985). “Although relevant, evidence
may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative
evidence.” § 27-403. The defendant lastly asserts that any
probative value A.L’s and A.G.’s testimony may have had was
outweighed by its prejudicial effect and should have been
excluded under § 27-403.

In view of the sexual nature of the crime charged, evidence of
Yager’s other sexual contacts with young males was highly
probative on the issue of Yager’s sexual arousal or gratification,
as well as his intent and motive, and to establish that it was no
accident that he touched the victim’s penis. While the evidence
was prejudicial, as this court has stated:

Most, if not all, items which one party to an action
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offers in evidence are calculated to be prejudicial to the
opposing party; therefore, it is only “unfair prejudice”
with which [§ 27-403 is] concerned. In the context of
§ 27-403 such prejudice means a tendency to suggest a
decision on an improper basis.
Lincoln Grain v. Coopers & Lybrand, 216 Neb. 433, 439, 345
N.W.2d 300, 306 (1984). After reviewing the record, we cannot
say that the prejudice was such as to suggest a decision on an
improper basis. The trial court did not abuse its discretion in
determining that the probative value of the evidence was not
substantially outweighed by the danger of unfair prejudice. See
State v. Jacobs, 226 Neb. 184, 410 N.W.2d 468 (1987)
(balancing the need for evidence of other crimes, wrongs, or
acts against the possible resulting prejudice is within the
discretion of the trial court).

Finally, we conclude that the trial court correctly instructed
the jury to consider the evidence only for the purpose for which
it was admitted. The trial court instructed the jury that the
testimony of A.L. and A.G. should be considered only for the
limited purpose of establishing the defendant’s state of mind.
The court further instructed the jury that if it found from other
evidence, beyond a reasonable doubt, that the defendant
engaged in the particular conduct alleged to have occurred on
December 15, 1988, it could consider the testimony of A.L. and
A.G. as to whether such conduct constituted sexual contact as
defined in a previous instruction.

The trial court did not err in ruling that the evidence of the
defendant’s sexual relations with A.L. and A.G. was relevant.
The evidence was admitted for a proper purpose and did not
unfairly prejudice the defendant. The jury was properly
instructed on the use of that evidence. Therefore, the
defendant’s assignments of error are meritless.

The defendant’s conviction for sexual assault of a child is
affirmed.

AFFIRMED.

SHANAHAN, J., dissenting.

Even the conviction of one accused of pedophilia should be
based on evidence admissible in accordance with the letter and
spirit of the Nebraska Evidence Rules, a result very unlikely in
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view of today’s decision.

At the core of the problem caused by the majority’s opinion is
a misunderstanding concerning “character” and, therefore,
misapplication of Neb. Evid. R. 404(2), which states:

Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show that he
or she acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
Additionally, according to Neb. Evid. R. 401: “Relevant
evidence means evidence having any tendency to make the
existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be
without the evidence.” Consequently, Neb. Evid. R. 402
provides in part: “Evidence which is not relevant is not
admissible.” The preceding excerpts from the Nebraska
Evidence Rules are virtually verbatim counterparts of the
corresponding Federal Rules of Evidence.

The focal point of Rule 404(2) is “character,” which may be
defined as a propensity or disposition to act in a particular
manner. In relation to Rules 401 and 402, Rule 404(2) pertains
to relevancy of evidence and has been characterized as a
“specialized rule of relevancy.” 2 J. Weinstein & M. Berger,
Weinstein’s Evidence § 404[08] at 404-58 (1989). In State v.
Craig, 219 Neb. 70, 77, 361 N.W.2d 206, 212 (1985), we
acknowledged that “Rule 404(2) of the Nebraska Evidence
Rules . . . is an ‘inclusionary rule,” permitting the use of
relevant, specific acts for all purposes except to prove character
of a person in order to show that such person acted in
conformity with character.” Therefore, Rule 404(2) permits
introduction of evidence concerning a defendant’s “other
crimes, wrongs, or acts” if such evidence complies with the
relevancy definition in Rule 401 and unless the sole purpose for
the offer is to establish a defendant’s propensity to act in a
particular manner and thereby supply a basis for the inference
that the defendant committed the crime charged.

The general exclusion of evidence of other crimes or
wrongs in criminal prosecutions rests on sound policy and
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constitutional concerns. Introduction of evidence that the
defendant committed other crimes and unwholesome acts
may lead jurors to return a verdict of guilty for reasons
other than finding all the elements of the alleged crime
beyond a reasonable doubt. Although reasonable doubt
of guilt exists on this occasion, the jury might conclude the
defendant is a “bad man,” who deserves punishment
regardless of his innocence of the crime charged and
warrants imprisonment to prevent future maleficent acts.
Such results defeat the letter and policy of substantive
criminal law mandating conviction based upon a
non-vague concrete statute; instead, jurors have found the
defendant guilty based upon past unsavory acts without
necessarily violating any criminal statute in the process.
Alternatively, and just as improperly, upon learning
that the accused committed other crimes or wrongs, jurors
might infer that the defendant has a propensity to commit
crimes and probably committed this crime as charged.

Patterson, Evidence of Prior Bad Acts: Admissibility Under
the Federal Rules, 38 Baylor L. Rev. 331, 332-33 (1986).

As noted by the Supreme Court in Michelson v. United
States, 335 U.S. 469, 475-76, 69 S. Ct. 213, 93 L. Ed. 168
(1948), a decision before adoption of the Federal Rules of
Evidence:

The state may not show defendant’s prior trouble with the
law, specific criminal acts, or ill name among his
neighbors, even though such facts might logically be
persuasive that he is by propensity a probable perpetrator
of the crime. The inquiry is not rejected because character
is irrelevant; on the contrary, it is said to weigh too much
with the jury and to so overpersuade them as to prejudge
one with a bad general record and deny him a fair
opportunity to defend against a particular charge. The
overriding policy of excluding such evidence, despite its
admitted probative value, is the practical experience that
its disallowance tends to prevent confusion of issues,
unfair surprise and undue prejudice.

See, also, United States v. Phillips, 599 F.2d 134, 136 (6th Cir.
1979) (concerns expressed by Fed. R. Evid. 404(b) are “(1) that
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the jury may convict a ‘bad man’ who deserves to be
punished—not because he is guilty of the crime charged but
because of his prior or subsequent misdeeds; and (2) that the
jury will infer that because the accused committed other crimes,
he probably committed the crime charged”).

Thus, Rule 404(2) forbids a prosecutor’s introducing
evidence of a defendant’s uncharged misconduct to support a
general inference of bad character which increases the
probability that the defendant committed the crime charged.
As previously mentioned, for admissibility under Rule 404(2), a
defendant’s other crimes, wrongs, or acts must have probative
value in reference to the crime charged against the defendant. A
suitable test for admissibility of a defendant’s other acts as
“extrinsic offense evidence” is found in United States v.
Beechum, 582 F.2d 898, 910-11 (5th Cir. 1978):

The rule [Fed. R. Evid. 404(b)} follows the venerable
principle that evidence of extrinsic offenses should not be
admitted solely to demonstrate the defendant’s bad
character. Even though such evidence is relevant, because
a man of bad character is more likely to commit a crime
than one not, the principle prohibits such evidence
because it is inherently prejudicial. . . . Without an issue
other than mere character to which the extrinsic offenses
are relevant, the probative value of those offenses is
deemed insufficient in all cases to outweigh the inherent
prejudice. Where, however, the extrinsic offense evidence
isrelevant to an issue such as intent, it may well be that the
evidence has probative force that is not substantially
outweighed by its inherent prejudice. If this is so, the
evidence may be admissible.

What the rule calls for is essentially a two-step test.
First, it must be determined that the extrinsic offense
evidence is relevant to an issue other than the defendant’s
character. Second, the evidence must possess probative
value that is not substantially outweighed by its undue
prejudice and must meet the other requirements of rule
403.

The Beechum court continued:

In measuring the probative value of the evidence, the
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judge should consider the overall similarity of the extrinsic
and charged offenses. If they are dissimilar except for the
common element of intent, the extrinsic offense may have
little probative value to counterbalance the inherent
prejudice of this type of evidence. Of course, equivalence
of the elements of the charged and extrinsic offenses is not
required. But the probative value of the extrinsic offense
correlates positively with its likeness to the offense
charged. Whether the extrinsic offense is sufficiently
similar in its physical elements so that its probative value is
not substantially outweighed by its undue prejudice is a
matter within the sound discretion of the trial judge.

582 F.2d at 915. See, also, United States v. Green, 648 F.2d 587,

592 (9th Cir. 1981):
It is unnecessary to specify the exception [in Fed. R. Evid.
404(b)] within which a particular line of inquiry or piece of
evidence is admissible. It is enough that the evidence is
relevant to an issue in the case other than a defendant’s
criminal propensity. It is, of course, for the trial court to
make the initial determination of relevancy, and the
evidence must be carefully scrutinized to determine
probative value.

With the preceding as background, the majority’s conclusion
about admissibility of evidence regarding Yager’s sexual
contacts with males before the incident charged is irreconcilable
with Rule 404(2). The crime charged against Yager was
pedophilia in the form of criminal sexual contact with a child,
that is, one who is at least 19 years of age subjects another
person, who is 14 years of age or younger, to sexual contact. See
Neb. Rev. Stat. § 28-320.01 (Reissue 1989). A.L., one of the
State’s witnesses, testified that he was 8 years old when he had
his first sexual encounter with Yager, who, being 4 years older
than A.L., was 12 years old at the time. Thus, the encounter 20
years before Yager’s trial involved two preteens or
near-adolescent boys, not a 19-year-old male and a male child
under the age of 14 years. Of A.L.’s “100 sexual contacts” with
Yager, how many occurred before Yager was 19 years of age?
For that matter, how many sexual contacts occurred when A.L.
was beyond 14 years of age, including the period when A.L. was
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over 21 years of age? By the time that Yager was 19 years of age,
A.L. was more than 14 years of age and, hence, no longer a
child within the purview of § 28-320.01. Based on the age
differential, sheer arithmetic precludes admissibility of sexual
encounters between A.L. and Yager. Sexual encounters between
Yager and A.L., when the latter was an adult, cannot be
realistically characterized as pedophiliac activity by Yager.
Consequently, ambiguity, even absolute uncertainty, regarding
the timeframe of Yager’s prior sexual contact with A.L.
eviscerates reliability and probative value from the prior sexual
contacts used as evidence against Yager. See United States v.
Biswell, 700 F.2d 1310 (10th Cir. 1983) (vagueness in testimony
about other acts renders reliability questionable and diminishes
probative value). Moreover, without similarity between Yager’s
prior sexual contacts with A.L. and the criminal act charged
against Yager, dissimilarity destroyed the requisite relevance for
admissibility; hence, the evidence of Yager’s prior sexual
contact with A.L. was inadmissible. See United States v. Tate,
715 F.2d 864, 866 (4th Cir. 1983) (possession of a firearm on a
previous occasion is irrelevant to the issue whether the
defendant was in possession of a firearm on the date charged,
and “the commission of the same bad act on a previous
occasion is bound to have had the effect of tending to show that
the defendant had the propensity to commit the crimes for
which he was on trial”).

A warning against seductive simplism in admission of “other
acts” evidence is expressed in 22 C. Wright & K. Graham,
Federal Practice and Procedure § 5240 at 479-80 (1978):

Particularly to be deplored is what might be called the
“smorgasbord” approach to analysis of other crimes
evidence in which the court simply serves up a long list of
permissible uses without any attempt to show how any of
them are applicable to the case at hand. . . . What is to be
avoided is the mere listing of possible uses in the hope that
at least one will seem to the reader to be applicable to the
facts of theinstant case.

. . . [Clourts must be on guard to prevent the motive
label from being used to smuggle forbidden evidence of _
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propensity to the jury.
Condemning mere lip service to the great potential for
prejudice inherent in evidence of prior sexual conduct, the
Supreme Court of Washington, in State v. Saltarelli, 98 Wash.
2d 358, 364, 655 P.2d 697, 700 (1982), criticized using “motive
and intent as ‘magic passwords whose mere incantation will
open wide the courtroom doors to whatever evidence may be
offered in their names.’ [Quoting from] United States v.
Goodwin, 492 F.2d 1141, 1155 (5th Cir. 1974).” The Saltarelli
court then agreed with the observation from Slough & Knightly,
Other Vices, Other Crimes, 41 Iowa L. Rev. 325 (1956):
“When deciding the issue of guilt or innocence in sex
cases, where prejudice has reached its loftiest peak, our
courts have been most liberal in announcing and fostering
a nebulous exception, offering scant attention to inherent
possibilities of prejudice. Just when protection is most
needed, the rules collapse.”

98 Wash. 2d at 364, 655 P.2d at 700.

In the attempt to justify admissibility of Yager’s sexual
contacts with A.G., the majority’s own language supplies the
strongest reason and cogent argument against admissibility of
evidence concerning Yager’s “other crimes, wrongs, or acts,”
namely: “Evidence that Yager had sexually assaulted other
young boys and continued those relationships over a number of
years was relevant to prove Yager’s motive, intent, and sexual
arousal or gratification and the absence of mistake or accident
when he had sexual contact with C.M.” When the majority’s
verbal camouflage is removed, the preceding excerpt patently
demonstrates that the evidence of Yager’s previous sexual
contacts pertained to his character, his propensity for sexual
contact with another male, and as such, was inadmissible under
Rule 404(2). “Motive” has been defined as “ ‘the reason that
nudges the will and prods the mind to indulge criminal intent.” ”
United States v. Beechum, 582 F.2d 898,912 n.15 (5th Cir. 1978)
(quoting from Slough & Knightly, supra). Another court has
suggested that “motive” is an “inducement, or that which leads
or tempts the mind to indulge in a criminal act,” State v.
Saltarelli, supra at 365, 655 P.2d at 700, while still another court
has stated: “Motive is an idea, belief or emotion that impels or
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incites one to act in accordance with his state of mind or
emotion,” Peoplev. Gibson, 56 Cal. App. 3d 119, 129, 128 Cal.
Rptr. 302, 308 (1976). Thus, the majority uses the “motive”
mask to disguise inadmissible evidence of Yager’s character and
propensity for particular sexual conduct. In Yager’s case,
“motive” is a mistaken label to conceal the true nature of the
“other acts” evidence— “propensity evidence under a different
name.” R. Lempert & S. Saltzburg, A Modern Approach to
Evidence § 2 at 217 (1977). In State v. Craig, 219 Neb. 70, 361
N.W.2d 206 (1985), to rebut a defendant’s defense or claim that,
while frolicking with the victim on a couch, he accidentally
pulled down the pajama bottoms of the victim, his 13-year-old
daughter, we approved admissibility of evidence that the
defendant, on several occasions before the sexual assault of the
victim identified in the criminal charge, had disrobed the victim
for the purpose of sexual contact. However, in Yager’s case, the
participants in the previous sexual activity were not the subject
victims in the charge against Yager. Consequently, testimony
from A.L. and A.G. was unquestionably evidence concerning
Yager’s character and propensity for sexual contact with
another male and, therefore, inadmissible under Rule 404(2).

Next, the majority suggests four safeguards against unfair
prejudice. One of the suggested safeguards is an instruction
informing the jury concerning the permissible use of “other
acts” evidence. As one court has observed:

We are not nearly so sanguine concerning the efficacy
of jury instructions in curing the prejudice caused by the
introduction of other crimes evidence. To tell a jury to
ignore the defendant’s prior convictions in determining
whether he or she committed the offense being tried is to
ask human beings to act with a measure of dispassion and
exactitude well beyond mortal capacities. In such cases, it
becomes particularly unrealistic to expect effective
execution of the “mental gymnastic” required by limiting
instructions, Nash v. United States, 54 F.2d 1006, 1007 (2d
Cir.) (Learned Hand, J.), cert. denied, 285 U.S. 556, 52
S.Ct. 457,76 L.Ed. 945 (1932), and “the naive assumption
that prejudicial effects can be overcome by instructions to
jury” becomes more clearly than ever “unmitigated
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fiction,” Krulewitch v. United States, 336 U.S. 440, 453,
69 S.Ct. 716, 723, 93 L.Ed. 790 (1949) (Jackson, J.,
concurring).

United States v. Daniels, 710 F.2d 1111, 1118 (D.C. Cir. 1985).

Chiding the notion that a limiting instruction eliminates
unfair prejudice often existing in “other acts” evidence, the
court in People v. Gibson, supra at 130, 128 Cal. Rptr. at 308
(1976), provided a realistic comment about use of “other acts”
evidence:

It is the essence of sophistry and lack of realism to think
that an instruction or admonition to a jury to limit its
consideration of highly prejudicial evidence to its limited
relevant purpose can have any realistic effect. It is time
that we face the realism of jury trials and recognize that
jurors are mere mortals. Of what value are the
declarations of legal principles with respect to the
admissibility of other-crimes evidence . . . if we permit the
violation of such principles in their practical application?
We live in a dream world if we believe that jurors are
capable of hearing such prejudicial evidence but not
applying it in an improper manner.

. . . The expectation that the jury could limit its use of
[“other acts™] evidence as circumstantial evidence of
defendant’s intent and motive . . . is indeed an exercise in
futility and illusory imagery.

(Emphasisin original.)

If we believe that a limiting instruction would result in a
jury’s analytically disregarding the unfair prejudice inherent in
evidence of Yager’s previous sexual conduct, then we have
become residents of a fantasyland.

Nevertheless, the majority states that the jury was properly
instructed on the use of evidence concerning Yager’s sexual
contact with A.L. and A.G. The court instructed the jury:
“Sexual contact shall include only such conduct which can be
reasonably construed as being for the purpose of sexual arousal
or gratification of either party.” Later, the court instructed: “If
you find from other evidence, beyond a reasonable doubt, that
the defendant engaged in the particular conduct [with the
victim] as alleged, you may then consider the testimony of
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[A.L. and A.G.] as to whether such conduct constituted sexual
contact as defined in a previous instruction.” The instructions
emphasized the use of Yager’s prior acts to establish his
propensity for sexual gratification with another male and
thereby provided the inference that Yager, so disposed toward a
particular form of sexual activity, probably committed the
criminal sexual act charged against Yager. Thus, the
instructions on use of “other acts” evidence ignited a
flammable situation in Yager’s case.

Curiously enough, the majority relies on two previous
decisions of this court, State v. Ryan, 233 Neb. 74, 444 N.W.2d
610 (1989), and State v. Boppre, 234 Neb. 922, 453 N.W.2d 406
(1990), as support for the suggested four safeguards against
unfair prejudice from “other acts” evidence. In both Ryan and
Boppre, the presently suggested four safeguards against unfair
prejudice were actually adopted as a four-part test or four
requirements for admissibility. Referring to Huddleston v.
United States, 485 U.S. 681, 108 S. Ct. 1496, 99 L. Ed. 2d 771
(1988), in Ryan, we stated, “The U.S. Supreme Court has set
out the requirements for the admissibility of evidence under
Fed. R. Evid. 404(b), the equivalent of Neb. Evid. R. 404(2)”
(emphasis supplied), 233 Neb. at 104, 444 N.W.2d at 631, and
then expressed a four-part test which included, as requirements
or conditions for admissibility, the four items which the
majority has today characterized as safeguards against “unfair
prejudice in the admission of the [‘other acts’] evidence.” In
fact, the Huddleston Court did not enunciate four
“requirements for the admissibility of evidence under Fed. R.
Evid. 404(b),” but did consider means to minimize possible
prejudice from admission of ‘“other acts” evidence.
Nonetheless, in State v. Boppre, supra at 953, 453 N.W.2d at
429, we were even more emphatic and explicit when we stated,
“There are four requirements for the admissibility of evidence
under” Rule 404(2) and then itemized the four requirements,
today characterized as safeguards, by reference to Ryan as
decisional support for the four requirements controlling
admissibility of “other acts” evidence.

Thus, the four requirements for admissibility under Neb.
Evid. R. 404(2), expressed in Ryan and Boppre, have, by some
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undisclosed process, been today transformed into safeguards
against unfair prejudice from evidence admitted. However, in
the course of that metamorphosis, this court has failed to
acknowledge our undeniable mistake which originated in Ryan
and continues through Boppre, namely, the four-part test or
four requirements for admissibility under Rule 404(2). Instead
of facing and correctively eliminating the Ryan-Boppre error,
we have succumbed to the ostrich syndrome. The four
requirements for admissibility under Rule 404(2), expressed in
Ryan and Boppre, still exist, are unjustified under the Nebraska
Evidence Rules, and only tend to further confuse an already
confused area surrounding Rule 404(2)—“Confusion worse
confounded.” To illustrate the confusion engendered by Ryan
and Boppre, consider an all-too-likely situation. Suppose
evidence is properly admitted on Monday in a weeklong jury
trial, but on Friday, when the case is submitted to the jury, the
trial court omits the mandatory Ryan-Boppre instruction, one
of the requirements for admissibility of “other acts” evidence.
What was admissible on Monday has become inadmissible on
Friday when the case is submitted for a verdict without the
mandatory instruction. The preceding situation evolves into
something more bizarre in view of the rule that, in a jury trial of
a criminal case, admission of inadmissible evidence results in
prejudice to a defendant unless the State demonstrates that the
error was harmless beyond a reasonable doubt. See State v.
Cox, 231 Neb. 495, 437 N.W.2d 134 (1989). Which is it:
requirements for admissibility, or safeguards against unfair
prejudice? Consequent courtroom chaos defies description.
What may be viewed as “today’s achievement is only
tomorrow’s confusion.”

The point in Yager’s case is not pedophilia as criminal sexual
contact, despicable and predatory sexual conduct toward
children. Rather, the points are propensity as proof against an
accused and a leapfrog approach to Rule 404(2) when
admissibility of “other crimes, wrongs, or acts” is determined
by reference to the exceptions expressed in the rule, an
unnecessary exercise under an “inclusionary rule,” without a
precedent determination that the “other acts” evidence is
relevant to an issue other than a defendant’s propensity to act in



STATE v. YAGER 499
Citeas 236 Neb. 481

a particular manner. Indiscriminate use of evidence of “other
crimes, wrongs, or acts” will take us down the path to an
eventual confrontation with two basic constituents in a fair trial
for one accused of a crime—the presumption of innocence and
the State’s burden of proof beyond a reasonable doubt. “The
presumption of innocence, although not articulated in the
Constitution, is a basic component of a fair trial under our
system of criminal justice.” Estelle v. Williams, 425 U.S. 501,
503,96 S. Ct. 1691, 48 L. Ed. 2d 126 (1976). “The presumption
of innocence in favor of the accused is a fundamental
component of the due process right to a fair and impartial
trial.” U.S. v. Apodaca, 843 F.2d 421, 430 (10th Cir. 1988). As
expressed in United States v. Daniels, 7710 F.2d 1111, 1118 (D.C.
Cir. 1985): “The exclusion of other crimes evidence is not
simply a ‘technicality’ designed to prevent law enforcement
personnel from doing their job; it reflects and gives meaning to
the central precept of our system of criminal justice, the
presumption of innocence.” See, also, United States v. Foskey,
636 F.2d 517 (D.C. Cir. 1980). Further, “[I]est there remain any
doubt about the constitutional stature of the reasonable-doubt
standard, we explicitly hold that the Due Process Clause
protects the accused against conviction except upon proof
beyond a reasonable doubt of every fact necessary to constitute
the crime with which he is charged.” In re Winship, 397 U.S.
358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970). “There is no
presumption that such other-crimes evidence is relevant. . . .
Otherwise, of course, the accused might be convicted because
of his participation in the other crimes rather than because he is
guilty beyond a reasonable doubt of the crime alleged.” United
States v. Manafzadeh, 592 F.2d 81, 86 (2d Cir. 1979). See, also,
United States v. Hodges, 710 F.2d 1475, 1479 (9th Cir. 1985):
[T]he defendant must be tried for what he did, not for who
he is. Under our system, an individual may be convicted
only for the offense of which he is charged and not for
other unrelated criminal acts which he may have
committed. Therefore, the guilt or innocence of the
accused must be established by evidence relevant to the
particular offense being tried, not by showing that the
defendant has engaged in other acts of wrongdoing.
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The “other acts” evidence was inadmissible in Yager’s case.
Today’s decision has done nothing to-rein a runaway rule which
threatens to trample on a defendant’s right to a fair trial.

STATE OF NEBRASKA, APPELLEE, V. GLENN B. HARRINGTON,
APPELLANT.
461 N.W.2d 752

Filed November 2, 1990. No. 89-1147.

1. Constitutional Law: Weapons. Neb. Rev. Stat. § 28-1206 (Reissue 1989) is not
invalid or in conflict with article], § 1, of the Nebraska Constitution.

2. Criminal Law: Weapons: Self-Defense. Under Neb. Rev. Stat. § 28-1206(1)
(Reissue 1989), it is a crime for a convicted felon to possess any firearm with a
barrel less than 18 inches in length, and such a person has no right to possess such
a firearm for defense of self or other purposes.

3. Double Jeopardy: Proof. The double jeopardy clause of the fifth amendment to
the U.S. Constitution prohibits a subsequent prosecution where the State relies
upon proof of conduct which constitutes an offense for which the defendant has
already been prosecuted.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Reversed and remanded with directions to
dismiss.

Thomas M. Kenney, Douglas County Public Defender,
Thomas C. Riley, and Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and Donald A. Kohtz
for appellee.

HasTiNGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

The defendant, Glenn B. Harrington, was charged with
being a felon in possession of a firearm with a barrel less than 18
inches in length, in violation of Neb. Rev. Stat. § 28-1206(1)
(Reissue 1989), and with being a habitual criminal. After trial to
a jury, he was found guilty and was sentenced as a habitual



STATE v. HARRINGTON 501
Citeas 236 Neb. 500

criminal to imprisonment for 12 to 20 years, with credit for 41
days served.

The defendant has appealed and has assigned as error that (1)
§ 28-1206(1) is unconstitutional, (2) the trial court erred in
failing to instruct the jury as requested that the State must prove
the defendant’s possession of the firearm was not for the
purpose of security or defense, and (3) the prosecution of the
defendant was barred by the double jeopardy clause.

The record shows that at about 1:45 a.m. on September 26,
1988, the defendant knocked on the door of Inez Rhone, the
mother of the defendant’s girl friend, Michelle. The defendant
asked to speak with Michelle. Rhone told the defendant that it
was too late to be out and that he should leave.

Some 10 minutes later, after she had returned to bed, Rhone
heard another knock at her door. This time Charles Hudson, a
friend of Rhone’s, answered the door and found the defendant
outside the door. Rhone testified that while Hudson was
exchanging statements with the defendant, Hudson suddenly
slammed the door shut and exclaimed, “Move out of the way,
he’s gotagun.”

After the door was slammed in his face, defendant put his fist
through several windows of Rhone’s house. She testified that
after breaking out the windows, defendant fired two gunshots
into the air and threatened to kill her, Hudson, and Michelle
before the night was over.

Rhone then phoned the police, who arrested the defendant
some 15 minutes later and found a pistol in his possession.

The defendant testified that on the night in question, he was
in fear of his life because of threats made by members of the
“Crips” gang and that he fled to Rhone’s house because he was
being pursued by Crips gang members. He became upset when
Rhone refused to offer him safety in her house. The defendant
argued that his possession of the pistol was justified as an
incident to his constitutional right to bear arms for self-defense.

The record further shows that as a result of this incident, the
defendant had been charged with a number of misdemeanor
offenses in the county court, one of which was for discharging a
projectile, in violation of Omaha Mun. Code, ch. 20, art. VII,
§ 20-196 (1980). On October 18, 1988, the defendant pled no
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contest to that offense and was sentenced to 6 months in the
county jail, with credit for 22 days served.

The defendant’s first assignment of error is controlled by our
decision in State v. Comeau, 233 Neb. 907, 448 N.W.2d 595
(1989). In the Comeau case, we held that § 28-1206, the felon in
possession of firearms statute, did not violate article I, § 1, of
the Nebraska Constitution.

With regard to the second assignment of error, § 28-1206(1)
makes it a crime for a convicted felon to possess a firearm.
There is no exception for a convicted felon who believes he may
need a firearm for self-defense, and the defendant violated that
statute by being in possession of a firearm. His possession of
the firearm for allegedly self-defense purposes did not excuse or
justify his violation of the statute. Since the statute creates no
right for a felon to possess a firearm for self-defense, it was
unnecessary to instruct the jury as requested by the defendant.

In his third assignment of error, the defendant argues that his
conviction in this case violated the double jeopardy provision of
the 5th amendment to the U.S. Constitution, which
amendment is made applicable to the states through the 14th
amendment and which provides: “[N]or shall any person be
subject for the same offense to be twice put in jeopardy of life
orlimb.” U.S. Const. amend. V.

As a result of the incident that occurred on September 26,
1988, the defendant had been charged in the county court and
sentenced on October 18, 1988, for discharging a projectile.

The defendant claims that in order to prove the element of
possession necessary to convict him for felon in possession of a
firearm, the State relied upon conduct surrounding his
conviction for the offense of discharging a projectile. The
defendant argues that the State’s reliance upon the same
conduct violated the constitutional prohibition against being
twice placed in jeopardy for the same offense. The defendant
relies upon Grady v. Corbin, U.S. , 110 S. Ct. 2084,
109 L. Ed. 2d 548 (1990).

In Grady, the U.S. Supreme Court held that “the Double
Jeopardy Clause bars any subsequent prosecution in which the
government, to establish an essential element of an offense
charged in that [subsequent] prosecution, will prove conduct
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that constitutes an offense for which the defendant has already
been prosecuted.” 1108S. Ct. at 2093.

The issue is whether the State relied upon “conduct” that
constituted an offense for which the defendant had already
been prosecuted to establish an essential element of the offense
charged in this case.

In the Grady case, the court noted that prosecution for minor
offenses and major offenses involving the same conduct may be
permissible if all offenses are joined in one case. It is the proof
of conduct for which the defendant has already been
prosecuted that bars the subsequent prosecution.

The prosecution in this case was barred by the rule
announced by the U.S. Supreme Court in the Grady case. For
that reason, the judgment is reversed and the cause remanded
with directions to dismiss the information.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.

STATE OF NEBRASKA, APPELLEE, V. JOSEPH J. WALKER, APPELLANT.
461 N.W.2d 755

Filed November 2, 1990. No. 89-1296.

1. Trial: Motions to Suppress: Pretrial Procedure: Appeal and Error. To preserve a
question concerning the admissibility of evidence for review on appeal, it is
necessary to object at trial to the admission of that evidence even though it was
considered in a pretrial motion to suppress.

2. Motions to Suppress: Appeal and Error. The Supreme Court will uphold the
findings of fact made by the trial court on a motion to suppress unless those
findings are clearly erroneous.

3. Confessions: Evidence: Proof. Before a defendant’s statements or confessions
are admissible in evidence, the State must show that the accused’s statements
were made freely and voluntarily and were not the product of any direct or
implied promise or an inducement, no matter how slight.

4, Confessions: Appeal and Error. To determine voluntariness, the trial court
looks to the totality of the circumstances, and, absent an abuse of discretion, a
determination by the trial judge that a confession was made voluntarily will not
be overturned on appeal.
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Appeal from the District Court for Douglas County: PAUL J.
HickMAN, Judge. Affirmed. .

Thomas M. Kenney, Douglas County Public Defender, and
Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and Denise E. Frost for
appellee.

HasTtings, C.J., BOosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

Defendant, Joseph J. Walker, appeals from his conviction in
the Douglas County District Court of unlawful possession of a
controlled substance, cocaine, with intent to deliver, in
violation of Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 1988).
After a jury trial, defendant was found guilty and was later
sentenced to a term of imprisonment of not less than 5 nor more
than 10 years, with credit given for 162 days previously served.
We affirm,

On this appeal, defendant assigns the following errors: (1)
The district court erred in overruling defendant’s motion to
suppress physical evidence, and (2) the district court erred in
overruling defendant’s motion to suppress statements made to
Omaha police officers during defendant’s interrogation.

On April 11, 1989, at 4 p.m., Officer Kevan Barbour of the
Omaha Police Division received a telephone call from an
unknown private security officer, who told Barbour about
narcotics activity taking place at 16th and Lothrop Streets in
Omaha. In an attempt to verify the validity of the call, Officer
Barbour asked the caller a series of questions regarding the
alleged narcotics activity. The questions concerned the location
of the activity, the type of activity occurring, and what led the
caller to believe it was drug-related activity. Once he was
satisfied that it was not a prank phone call, Officer Barbour
had a cruiser dispatched to the area to investigate drug activity,
specifically the sale of narcotics taking place out of a
cream-colored vehicle containing four black males in the 16th
and Lothrop Streets vicinity.

At approximately 4:15 p.m., Omaha Police Officer John
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Swanson and his partner, Officer Kurt Sorys, received the
dispatch and proceeded to investigate the tip. Upon their arrival
in the area, the officers saw several cars parked along the street,
including a 1972 mustard-colored car with three black male
occupants which “stood out” among the other vehicles. As the
officers approached the car, they saw the front seat passenger
make a “startled look” and quickly remove something from his
pocket. Officer Swanson asked this passenger to step out of the
car and then proceeded to do a pat-down search of the
passenger. Officer Swanson found nothing remarkable on this
man’s person, but saw an empty .38-caliber shell in the spot
where the man had been seated. Officer Sorys then searched the
driver and found four live shells and a pocketknife. Finally, the
officers had defendant, who was the back seat passenger, leave
the car for a pat-down search. Officer Swanson found “a
plastic Baggie containing eight snow seals containing cocaine”
on the floor in the area where defendant had been seated. All
three people were arrested and taken to the Omaha police
station for questioning.

At approximately 5:10 p.m. on April 11, 1989, Omaha
Police Officer Donald Truckenbrod advised defendant of his
constitutional Miranda rights, using the standard rights
advisory form, which requires yes or no answers to a series of
questions, including questions concerning his rights to remain
silent and to have his attorney present during questioning.
Defendant answered each question affirmatively and
coherently, indicating he knew his rights and was willing to talk
to Officer Truckenbrod at that time. The interview proceeded,
and defendant admitted that the drugs were his.

" Defendant’s first assignment of error is that the district court
“erred in overruling Defendant’s [pretrial] motion to suppress
physical evidence” seized during the investigation. The
evidence seized was a plastic bag containing eight individually
wrapped packets of cocaine. The individual packets are
commonly called “snow seals.” Before the trial, a hearing was
held on defendant’s motion to suppress, and the court denied
the motion. The record shows that this evidence was offered
and received at trial with no objection from defendant. We have
held that “to preserve a question concerning the admissibility of
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evidence for review on appeal, it is necessary to object at trial to
the admission of that evidence even though it was considered in
a pretrial motion to suppress . . . .” State v. DiBaise, 232 Neb.
217, 218, 440 N.W.2d 223, 224-25 (1989); State v. Boppre, 234
Neb. 922, 453 N.W.2d 406 (1990). Defendant did not object to
the admission of the evidence at trial. His first assignment of
error is without merit.

Defendant’s second assignment of error is that the district
court erred in overruling his motion to suppress the statements
that he made to Officer Truckenbrod during his initial
interview. This court ruling was made after a pretrial hearing on
defendant’s motion to suppress his statements. Timely
objections were made to the introduction of the statements at
trial and were overruled. By his assignment of error in this
regard, defendant presents only the question of the trial court’s
ruling at the hearing on defendant’s motion to suppress his
statements. Since defendant did object at trial to the
introduction of his statements, contrary to the situation
presented in State v. Pointer, 224 Neb. 892, 402 N.W.2d 268
(1987), his contention will be considered and the sufficiency of
the evidence in connection with the trial court’s order at the
suppression hearing will be reviewed.

Defendant does not contend that his Miranda rights were
violated, but that his statements were not freely and voluntarily
given, and, thus, his constitutional rights under the 5th and 14th
amendments were violated. He contends that his statements
were not freely and voluntarily given because he had been
drinking alcoholic beverages throughout the day and had
injected himself with heroin shortly before the arrest.
Defendant attempts to bring himself within the statement in
State v. Bodtke, 219 Neb. 504, 510, 363 N.W.2d 917, 922
(1985): “If an accused lacks sufficient powers of reason and
volition, the most meticulous explanation of constitutional
rights will not make a statement voluntary.”

The Supreme Court will uphold the findings of fact made by
the trial court on a motion to suppress unless those findings are
clearly erroneous. State v. Hayes, 229 Neb. 53, 424 N.W.2d 624
(1988). In considering whether the trial court’s findings were
clearly erroneous, this court is mindful that the trial court
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observed the witnesses who testified regarding the motion to
suppress. Id.

We have held that before a defendant’s statements or
confessions are admissible in evidence, the State must show that
the accused’s statements were made freely and voluntarily and
were not the product of any direct or implied promise or any
inducement, no matter how slight. See, State v. Hayes, supra;
Statev. Hankins, 232 Neb. 608, 441 N.W.2d 854 (1989).

To determine voluntariness, the trial court looks to the
totality of the circumstances, and, absent an abuse of
discretion, a determination by the trial judge that a confession
was made voluntarily will not be overturned on appeal. State v.
Clark, 228 Neb. 599, 423 N.W.2d 471 (1988); State v. Hankins,
supra.

In this case, defendant testified at the suppression hearing
that he had been drinking gin and beer throughout the day of
his arrest and that he had injected heroin that afternoon as well.
Defendant also testified that as a result of his drinking and
ingesting drugs, “I know that I couldn’t have gave, you know,
coherent answers to whatever he [the police officer] was
saying.” '

The record also reflects that the interrogating officer,
Truckenbrod, had much experience with suspects under the
influence of drugs, alcohol, or both and in determining whether
such suspects exhibited any signs of inability to answer
questions voluntarily. The officer testified that defendant
indicated that he understood the questions being asked; that he
did not complain of being tired, hungry, thirsty, or sick during
the interview; and that he answered questions in a coherent
manner. The officer testified that defendant’s faculties were not
impaired at the time of defendant’s statements.

There is the initial factual question as to whether defendant
had actually ingested alcohol and drugs in the amounts
defendant described. There is then the factual question as to
what effect those substances, if ingested, had on defendant.
There was sufficient evidence under the totality of the
circumstances for the trial judge to find that defendant’s
statements were made voluntarily. At the suppression hearing,
the trial court specifically found by virtue of defendant’s
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testimony regarding specific occurrences during the
questioning that he “had his faculties with him at the time he
was being interviewed. If he can remember those things, he’s

remembering what he wants to remember.” The factual findings
by the trial court were not clearly wrong, and the trial court did

not abuse its discretion in denying defendant’s motion to

suppress his statements.
The judgment and sentence are affirmed.
AFFIRMED.

JoHN REYNOLDS, GUARDIAN AND CONSERVATOR OF KAREN L.
REYNOLDS, A PROTECTED PERSON, APPELLANT, V. SCHOOL
DisTRICT OF OMAHA, APPELLEE.

461 N.W.2d 758

Filed November 2, 1990. No. 90-054.

1. Workers’ Compensation: Evidence: Appeal and Error. In determining whether
the evidence is sufficient to support an award by the Workers’ Compensation
Court, the evidence must be considered in the light most favorable to the

successful party.

2. Workers’ Compensation. As the trier of fact, the Workers’ Compensation Court
is the sole judge of the credibility of witnesses and the weight to be given their

testimony.

. When personal injury is caused to an employee by accident or

occupational disease, arising out of and in the course of his or her employment,

such employee shall receive compensation therefor from his or her employer.

4. Workers’ Compensation: Appeal and Error. Whether travel falls within the
scope and course of employment under the Workers’ Compensation Act in a
particular case must be determined by the facts in that case. The determination
of whether a particular activity arises out of and in the course of employment is a

factual determination and may not be reversed unless clearly wrong.

5. Workers’ Compensation: Words and Phrases. Generally, under what is known as
the “going and coming rule,” if an employee is injured while going to or from the
employee’s workplace, the injury does not arise out of or in the course of the

employment.

. Under the commercial traveler exception to the going and coming rule,

where an employee is required to travel in the performance of the employee’s
duties and an accident occurs while the employee is so engaged, it arises out of

and in the course of the worker’s employment and is compensable.
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Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Thomas Blount, of Bertolini, Schroeder & Blount, for
appellant.

Patrick B. Donahue, of Cassem, Tierney, Adams, Gotch &
Douglas, for appellee.

HasTiNnGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Karen L. Reynolds, through her guardian and conservator,
appeals the denial of workers’ compensation benefits for
permanently disabling injuries she received in an automobile
accident which occurred while she was driving home from
Monroe Junior High School (Monroe) in Omaha, where she
was employed as a teacher. We affirm.

Reynolds, who suffered a severe head injury, in this appeal
lists two assignments of error, which may be consolidated to
claim that the Workers’ Compensation Court on rehearing
erred in its determination that the accident and Reynolds’
injuries did not arise out of or in the course of her employment.

In determining whether the evidence is sufficient to support
an award by the Workers’ Compensation Court, the evidence
must be considered in the light most favorable to the successful
party. Snyder v. IBPB inc., 235 Neb. 319, 455 N.W.2d 157
(1990). As the trier of fact, the Workers’ Compensation Court
is the sole judge of the credibility of witnesses and the weight to
be given their testimony. Brazee v. City of Lincoln, 234 Neb.
680, 452 N.W.2d 529 (1990).

The record, considered in the light most favorable to the
defendant, School District of Omaha, reflects the following: As
of March S, 1987, Reynolds was employed as a life science
teacher at Monroe. She was selected as a facilitator for the
gifted student program at the school. At that time, a person
selected as a facilitator taught for a half day and used the
remainder of his or her working hours to coordinate gifted and
talented students’ activities within the school. School
facilitators, at the time, were trained by the central office
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facilitators, and seminars for the teachers were offered
nationally and locally.

As part of her duties as a facilitator, Reynolds attended a
gifted program conference in Lincoln on Thursday, March 5,
and Friday, March 6, 1987. The Omaha school district paid
Reynolds’ fee for the conference and granted Reynolds
professional leave for her absence from Monroe. She was paid
her regular wages during the time she attended the conference.
Substitute teachers for Reynolds were provided for both March
5 and 6. Reynolds was not required to report to Monroe on
either day of the conference, nor was she required to return to
school at the conclusion of the conference on Friday, March 6.

Reynolds provided her own transportation to the conference
on March 5 and returned to her home that evening without
incident. On March 6, she left her Omaha home near 92d and
Pacific Streets and drove to Lincoln in her own automobile to
attend the conference. Reynolds telephoned her younger sister
on the afternoon of March 6 and informed her that she would
pick her up after work in Omaha that evening and that they
would then continue on to Monroe.

Shortly after S p.m., Reynolds arrived at her sister’s place of
employment, located just north of 69th and Dodge Streets in
Omaha. Reynolds intended to give her sister some flowers as a
belated birthday gift.

After leaving her sister’s workplace, Reynolds, accompanied
by her sister, drove to Monroe at 52d and Bedford Streets.
While at Monroe, Reynolds read her messages, checked on
some gerbils she kept in her classroom, watered plants, and
mimeographed materials from the conference. Reynolds then
drove back to her sister’s place of employment and dropped off
the sister. At 6:43 p.m., Reynolds, without ever having returned
to the direct route from the conference in Lincoln to her home,
was involved in a two-car collision at 72d and Dodge Streets in
Omaha. As a result of the accident, Reynolds suffered a left
frontal open depressed skull fracture and an intracerebral
hematoma. As shown by the evidence, Reynolds will have a
protracted course of neurological impairment, and she will
remain permanently disabled as a result of the injuries she
sustained. At the initial one-judge hearing and on rehearing
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before a three-judge panel, the Workers’ Compensation Court
found that Reynolds had been totally disabled since the
accident, a finding that has not been challenged.

A majority of the three-judge panel of the compensation
court dismissed the petition, concluding that Reynolds’ injuries
did not arise out of or in the course of her employment. The
majority incorporated the findings from the one-judge hearing,
wherein it was found that Reynolds’ travel from Lincoln to
Omaha in the course of her employment terminated on March
6, 1987, when she arrived at a point on the direct route nearest
to her home. The compensation court found that at that point,
Reynolds bypassed the direct route to her home and ultimately
proceeded to Monroe.

“When personal injury is caused to an employee by accident
or occupational disease, arising out of and in the course of his
or her employment, such employee shall receive compensation
therefor from his or her employer . . . .” Neb. Rev. Stat.
§ 48-101 (Reissue 1988). See, also, Badgett v. St. Joseph Hosp.,
222 Neb. 467, 384 N.W.2d 302 (1986) (claimant must establish
that injury for which compensation is sought arose out of and
in course of employment).

Whether travel falls within the scope and course of
employment under the Workers’ Compensation Act in a
particular case must be determined by the facts in that case.
Stoll v. School Dist. (No. 1) of Lincoln, 207 Neb. 670, 301
N.W.2d 68 (1981). The determination of whether a particular
activity arises out of and in the course of employment is a
factual determination and may not be reversed unless clearly
wrong. McGee v. Panhandle Technical Sys., 223 Neb. 56, 387
N.W.2d 709 (1986); Gray v. State, 205 Neb. 853, 290 N.W.2d
651 (1980).

Generally, under what is known as the “going and coming
rule,” if an employee is injured while going to or from the
employee’s workplace, the injury does not arise out of or in the
course of the employment. See 1 A. Larson, The Law of
Workmen’s Compensation § 15.11 (1990). For nearly 60 years,
Nebraska has adhered to this rule. See, Siedlik v. Swift & Co.,
122 Neb. 99, 239 N.W. 466 (1931); Richtarik v. Bors, 142 Neb.
226, 5 N.W.2d 199 (1942); Monroe v. St. Marks Lutheran
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Church, 184 Neb. 741, 171 N.W.2d 644 (1969); Butt v. City
Wide Rock Exc. Co.,204 Neb. 126, 281 N.W.2d 406 (1979).

The plaintiff attempts to bring this case within the
commercial traveler exception to the going and coming rule.
Under that exception, where an employee is required to travel in
the performance of the employee’s duties and an accident
occurs while the employee is so engaged, it arises out of and in
the course of the worker’s employment and is compensable. See
McGee, supra.

The compensation court found that Reynolds was in the
course of her employment while attending the conference in
Lincoln. This finding has not been contested. Nevertheless, the
fact remains that Reynolds’ status as a commercial traveler
terminated when she extended her trip beyond that which was
necessary for her return to her home. As the compensation
court stated, “Reynolds’ travel in the course of her employment
ceased when she arrived at that point in her route that she would
have followed home, probably the Pacific Street exit of 1-680.”
Since Lincoln lies southwest of Omaha and Reynolds
proceeded several miles northeast of her home to Monroe, the
record fully supports this finding. It is uncontroverted that
Reynolds was not required to return to school on either March 5
or 6. This case is no different than if Reynolds had gone home
that night and had driven to and from work the next day. In that
instance, her injury would clearly not be compensated, as she
would simply be traveling to and from her workplace. Even if
Reynolds was performing overtime work on the night of the
accident, the going and coming rule would still be applicable to
the facts of this case. See 1 A. Larson, The Law of Workmen’s
Compensation § 16.14 (1990).

We have further analyzed this case under the special errand
exception to the going and coming rule. See, Johnson v.
Fairbanks Clinic, 647 P.2d 592 (Alaska 1982); Swanson by
Swanson v. Fairway Foods, 439 N.W.2d 722 (Minn. 1989); 1 A.
Larson, supra, § 16.11. Significantly, there was no instruction,
direction, requirement, or suggestion that Reynolds return to
Monroe on March 6 on a special errand. That being the case,
the special errand rule is inapplicable. See Stephens by Stephens
v. Maxima Corp., 774 S.W.2d 931 (Tenn. 1989) (holding that an
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employee’s conduct did not fall within the purview of the special
errand rule because her employer had not instructed, directed,
required, or even suggested that she return home to retrieve an
employment form and that such action had been the employee’s
decision).

The compensation court’s finding that Reynolds’ injuries did
not arise out of or in the course of her employment is not clearly
wrong. The dismissal of the plaintiff’s petition is affirmed.

AFFIRMED.

WHITE, J., dissenting.

The majority here approves a most peculiar decision of the
Workers’ Compensation Court. All agree that the trip to
Lincoln was in the scope of employment and that the trip to
Omaha was covered until a point at Interstate 680 and Pacific
Street, where, instead of proceeding east on Pacific Street to her
home, the employee continued on 1-680 to Dodge Street in a
direct route to her place of employment, Monroe Junior High
School. The journey into and out of a parking lot adjacent to
Dodge Street should be disregarded as a minor deviation not
contributing to the accident and injuries.

At the moment the employee passed the eastbound exit on
Pacific Street, the fickle arms of the compensation act were
withdrawn, to embrace again the employee the moment she
entered Monroe Junior High. Although the employer argues in
its brief that the employee’s duties did not require her to return
to Monroe, it conceded in oral argument that her presence was
within the scope of employment and any injuries occurring at
the school would have been compensable. No similar factual
situation has been presented to us for determination.

" It seems to me that the compensation court could have
chosen three separate dispositions and, with those options,
chose the least defensible, fair, and beneficent. The
compensation court could have determined: (1) A trip by an
employee for business of an employer, begun at the employee’s
home, loses its business purpose when the employee returns to
her principal place of employment; (2) a trip begun at the
employee’s home continues its business purpose until the
employee returns to her home, excluding any deviations for
nonemployment purposes; or (3) a trip begun at the employee’s
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home loses its business purpose at any time when the return trip
deviates from the “direct route” to the home, regardless of the
business purpose of the continuation of the trip beyond the
compensation court’s point of no financial return.

Obviously, I believe the second alternative is the most logical
and more attuned to the beneficent intentions of the Legislature
in the passage of the compensation act.

MELVIN LEE MINER, APPELLANT, V. ROBERTSON HOME
FURNISHING AND CORNHUSKER CASUALTY, APPELLEES, STATE OF
NEBRASKA, VOCATIONAL REHABILITATION FUND,
INTERVENOR-APPELLEE.

462 N.W.2d 96

Filed November 2, 1990. No. 90-094.

1. Workers’ Compensation: Evidence: Appeal and Error. In determining whether
the evidence is sufficient to support an award by the Workers’ Compensation
Court, the evidence must be considered in the light most favorable to the
successful party.

2. Workers’ Compensation: Appeal and Error. Findings of fact made by the
Workers’ Compensation Court after rehearing will not be set aside unless clearly
wrong.

Appeal from the Nebraska Workers’ Compensation Court.
Remanded with directions.

O. William VonSeggern for appellant.

Scott A. Burcham, of Baylor, Evnen, Curtiss, Grimit & Witt,
for appellees.

Robert M. Spire, Attorney General, and Lisa D.
Martin-Price for intervenor-appellee.

HasTinGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.
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WHITE, J.

Melvin Lee Miner appeals the dismissal on rehearing of his
claim before the Workers’ Compensation Court, in which the
three-judge panel reversed and set aside an award of disability
benefits.

Miner’s assignments of error assert that there was
insufficient evidence in the record to warrant the compensation
court’s decision and that the court’s findings of fact do not
support the dismissal. We remand to the compensation court
with directions to make further evidentiary findings.

We have held that in determining whether the evidence is
sufficient to support an award by the compensation court, the
evidence must be considered in the light most favorable to the
successful party. The findings of fact made by the
compensation court after rehearing will not be set aside unless
clearly wrong. Canas v. Maryland Cas. Co., ante p. 164, 459
N.W.2d 533 (1990); Snyder v. IBP, inc., 235 Neb. 319, 455
N.W.2d 157 (1990). However, in this case the record is not clear
as to whether certain evidence was considered by the court in
making its determination.

Miner, who at the time of the initial hearing was 32 years old
and the father of a 3-year-old, has a history of back problems.
He first injured his back in 1976 when lifting slabs at work at
TRW Capacitators. While helping a friend move a television in
1985, he reinjured his back. In April 1986, he told his physician,
Dr. Gordon Bainbridge, that he had recurring episodes of back
pain, but the symptoms usually improved with a few days’ rest.
At that time he had surgery for a herniated disk. His pain
increased in July 1986 after helping his father-in-law move
irrigation pipe. In August 1986, Dr. Bainbridge recommended
that Miner wear a lumbosacral corset.

About 1 month after beginning work as an appliance
repairman for the defendant Robertson Home Furnishing,
Miner suffered additional pain while loading a refrigerator.
Miner did not report the October 10, 1986, incident to his
employer, nor did he seek medical attention immediately. Miner
testified that he continued working for Robertson until
February or March 1987, when he had a lumbar laminectomy
on his back.
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Robertson and its insurer, defendant Cornhusker Casualty,
paid Miner’s medical bills and disability of $133.33 per week
from the date of the injury until the initial hearing in November
1988. Miner had additional back surgery in 1988.

After the employer and its insurance company requested that
Miner consult with Quality Rehabilitation Services, Miner
offered a vocational rehabilitation plan which called for him to
be trained as a pilot so that he could become a crop duster. The
plan was denied by Larry Lorenzen, the vocational
rehabilitation specialist of the compensation court, because (1)
the new occupation would increase Miner’s earning capacity, (2)
the specialist did not believe that Miner could physically handle
the job, and (3) the work was of a seasonal nature. Miner
submitted a second plan, dated February 10, 1989.

Miner’s petition was dismissed on rehearing on December 19,
1989. The three-judge panel held that Miner’s injury, if proven,
would be subjective, in which case Miner would be required to
show with reasonable medical certainty or probability a causal
connection between the disability and his employment. The
court found that he could not meet that burden without an
expert opinion supporting the claimed causal connection.
Finding that the record lacked a statement of opinion by a
medical expert supporting Miner’s contention, the court
reversed Miner’s disability award and set it aside. The court
noted that exhibits 26 and 27, depositions which were taken
following the initial hearing, were “submitted and received in
evidence post hearing.”

At issue here are two pieces of evidence: an entry in Dr.
Bainbridge’s notes and the revised rehabilitation plan. Miner
argues that an entry by Dr. Bainbridge of May 23, 1989,
supports his claim and meets the requirements for an expert
medical opinion, while the defendants suggest that the
compensation court dismissed the appeal after taking the note
into consideration.

The note in question was offered as a part of exhibit 1 at
Miner’s deposition taken on October 30, 1989, after the
rehearing. The exhibit consists of Dr. Bainbridge’s office notes
on Miner, beginning with July 15, 1986, and continuing to
October 12, 1989. Earlier entries in Dr. Bainbridge’s notes,
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from April 9, 1986, to June 2, 1988, had been offered and
received as exhibit 2 at the initial hearing. The entry at issue
reads:

At this time, we are going to continue a good aggressive
exercise program and he is waiting to undergo vocational
rehabilitation and incidentally, he tells me that the
insurance company told him that the second accident
when he was lifting a refrigerator was not the cause, but
was related to the first accident and as I have told Melvin
there is a 10% recurrence after you have had a previous
disc problem and certainly the timing of the lifting of the
refrigerator and the pain that he developed afterwards,
suggests that indeed the injury that he had when he lifted
the refrigerator is what caused his recurrent disc problem.

The defendants objected to the offer of exhibit 1 at the
deposition. In the three-judge panel’s dismissal, it noted that
exhibit 27, Miner’s deposition, had been “received in evidence
post hearing.” However, this does not tell us whether the court
considered the May 23, 1989, entry or whether it considered the
objection to its receipt. We are not faced with a question of
accepting the factual findings of the Workers’ Compensation
Court, but with insufficient information to determine whether
the court adequately made factual findings on this issue. We
must remand with directions to the court to rule on the receipt
of this evidence.

Therecord also is unclear as to whether the court received the
second rehabilitation plan, which was offered as exhibit 12.
Miner argues that the plan, which called for him to be retrained
in the field of biomedical technology, had been agreed to by all
parties and therefore acts as a binding settlement. The record
shows that the plan, dated February 10, 1989, was listed as an
exhibit in the pretrial order, but that the defendants objected to
the offer of exhibit 12 at the rehearing. Initially, the court
reserved ruling on the objection. The record does not show that
any later ruling was made.

When testimony was received from Lorenzen concerning the
second plan, the defense again objected, noting that the witness
was being asked “to comment on an exhibit that is not before
the Court.” Lorenzen testified as to the costs associated with the
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second plan and stated that he believed that Miner would be
able to find suitable employment as a biomedical technician
after his training. The record does not indicate, however, that
any ruling on the objection was made by the court. Again, we
cannot accept the compensation court’s findings as findings of
fact when we cannot determine whether it considered the
evidence. We remand with directions to the court to rule on the
receipt into evidence of the second rehabilitation plan, dated
February 10, 1989.

We remand to the Workers’ Compensation Court with
directions to make findings on the evidentiary issues and to
address the question of whether a settlement agreement is
binding on all parties.

REMANDED WITH DIRECTIONS.

CAPORALE, J., dissenting.

It seems to me the majority overlooks the fundamental
principle that a workers’ compensation claimant must in all
instances prove by a preponderance of the evidence that the
accident arising out of and in the course of employment
proximately caused the claimed injury and resultant disability.
Heiliger v. Walters & Heiliger Electric, Inc., ante p. 459, 461
N.W.2d 565 (1990). Unless the character of the injury is
objective, that is, its nature and effect are plainly apparent, the
injury is subjective and the causal relationship between it, the
accident, and any resultant injury and disability must be proved
by expert opinion. Fees v. Rivett Lumber Co., 228 Neb. 617,
423 N.W.2d 483 (1988). But see Luehring v. Tibbs Constr. Co.,
235 Neb. 883, 457 N.W.2d 815 (1990). In order to support an
award, medical evidence must be sufficiently definite and
certain as to support a conclusion that there was a causal
connection between the accident and the disability. Gilbert v.
Sioux City Foundry, 228 Neb. 379, 422 N.W.2d 367 (1988).
That rule led us to hold that a medical opinion based on
reasonable medical certainty that the disability “could” have
been caused by the injuries in question lacked the degree of
definiteness and certainty required. Caradori v. Frontier
Airlines, 213 Neb. 513, 329 N.W.2d 865 (1983).

Thus, even if we assume that Dr. Bainbridge’s questioned
note should have been received in evidence and was not, the
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error would be harmless, for I submit saying that “A suggests
B” is no more definite and certain than saying that “A could
have caused B.”

Accordingly, I would affirm,

BOSLAUGH, J., joins in this dissent.

CrAIGD. WAY, APPELLANT, V. HENDRICKS SODDING AND
LANDSCAPING, INC.,ET AL., APPELLEES.
462 N.W.2d 99

Filed November 2, 1990. No. 90-134.

1. Workers’ Compensation: Evidence: Appeal and Error. In testing the sufficiency
of the evidence to support findings of fact made by the Nebraska Workers’
Compensation Court after rehearing, the evidence must be considered in the
light most favorable to the successful party.

2. Workers’ Compensation: Proof. In a workers’ compensation case, the claimant
must prove by a preponderance of the evidence that his claimed disability was
caused by an accident arising out of and in the course of employment.

3. Workers’ Compensation: Appeal and Error. The findings of fact made by the
Nebraska Workers’ Compensation Court after rehearing have the same force
and effect as a jury verdict in a civil case and will not be set aside on appeal unless
clearly erroneous.

. The issue in regard to causation of an injury or disability is one
for determination by the fact finder, whose findings will not be set aside unless
clearly wrong.

5. Trial: Expert Witnesses. The opinion of an expert witness is not binding on the
trier of fact.

6. Workers’ Compensation. As the trier of fact, the compensation court is the sole
judge of the credibility of witnesses and the weight to be given their testimony.

7. Workers’ Compensation: Appeal and Error. Regarding facts determined and
findings made after rehearing in the Workers’ Compensation Court, Neb. Rev.
Stat. § 48-185 (Reissue 1988) precludes the Supreme Court from substituting its
view of facts for that of the Workers’ Compensation Court if the record contains
evidence to substantiate the findings made by the Workers’ Compensation
Court.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed. ' '

Douglas McArthur for appellant.
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Dallas D. Jones and Jill Gradwohl Schroeder, of Baylor,
Evnen, Curtiss, Grimit & Witt, for appellees.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

BosLAUGH, J.

This is an appeal in a proceeding under the Workers’
Compensation Act.

The plaintiff, Craig D. Way, was injured in an accident on
October 18, 1986, which arose out of and in the course of his
employment as a laborer by the defendant Hendricks Sodding
and Landscaping, Inc. The accident occurred when the plaintiff
cut his right leg above the knee while using a powersaw to cut a
railroad tie. As a result of this injury, the plaintiff was
temporarily totally disabled, incurred medical and hospital
expenses, and sustained a 20-percent permanent disability to his
right leg. The plaintiff has been paid compensation for the
October 18, 1986, injury to his right leg, and there is no issue at
this time as to the compensation due the plaintiff for that injury.

In his petition, filed on December 21, 1988, the plaintiff
alleged that the weakened condition of his right leg resulted in
chronic lumbar strain due to the additional stress exerted on his
lower back, which resulted in temporary total disability and
permanent partial disability to the body as a whole.

After the hearing before a single judge of the compensation
court, the plaintiff recovered an award in which the court
found that the plaintiff was still temporarily totally disabled
from the accident of October 18, 1986. The court further found
that the plaintiff had suffered a further back injury as a result
of an accident arising out of and in the course of his
employment by the defendant Hendricks, which entitled the
plaintiff to compensation for permanent partial disability to
the body as a whole when he reached maximum medical
improvement.

On rehearing, the three-judge panel found that the plaintiff
was entitled to temporary total disability payments for his leg
injury in the amount of $181.56 per week from October 19,
1986, to April 19, 1987, from May 18, 1987, to July 15, 1987,
and from December 8, 1987, to April 19, 1988 (a total of 535/
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weeks); that the defendants should pay the plaintiff’s medical
expenses and continue to provide future medical and hospital
care for plaintiff’s leg injury; that plaintiff’s evidence failed to
establish that he had suffered a back injury as a result of an
accident arising out of and in the course of his employment by
the defendants, but that instead, the plaintiff’s back injury
resulted from a degenerative preexisting back condition; and
that no attorney fees or costs should be assessed against the
defendants. From that award, the plaintiff has appealed.

The plaintiff contends that the compensation court erred in
modifying the original award and by failing to find that his
current back condition was causally related to his employment.
The principal issue in this appeal is whether the plaintiff’s back
condition arose out of and in the course of his employment.

In testing the sufficiency of the evidence to support findings
of fact made by the Nebraska Workers’ Compensation Court
after rehearing, the evidence must be considered in the light
most favorable to the successful party. Canas v. Maryland Cas.
Co., ante p. 164, 459 N.W.2d 533 (1990); Snyder v. IBP inc.,
235Neb. 319,455 N.W.2d 157 (1990).

In a workers’ compensation case, the claimant must prove by
a preponderance of the evidence that his claimed disability was
caused by an accident arising out of and in the course of
employment. Mutual of Omaha v. Broussard, 233 Neb. 916,
448 N.W.2d 600 (1989); Spangler v. State, 233 Neb. 790, 448
N.W.2d 145 (1989); Fees v. Rivett Lumber Co., 228 Neb. 617,
423 N.W.2d 483 (1988).

The findings of fact made by the Nebraska Workers’
Compensation Court after rehearing have the same force and
effect as a jury verdict in a civil case and will not be set aside on
appeal unless clearly erroneous. Neb. Rev. Stat. § 48-185
(Reissue 1988); Fenster v. Clark Bros. Sanitation, 235 Neb. 336,
455 N.W.2d 169 (1990); Knowiton v. Airport Transportation
Co., 235 Neb. 96, 454 N.W.2d 278 (1990); Brazee v. City of
Lincoln, 234 Neb. 680, 452 N.W.2d 529 (1990). The issue in
regard to causation of an injury or disability is one for
determination by the fact finder, whose findings will not be set
aside unless clearly wrong. Canas v. Maryland Cas. Co., supra;
Mendoza v. Omaha Meat Processors, 225 Neb. 771, 408
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N.W.2d 280 (1987); Masters v. Iowa Beef Processors, 220 Neb.
835,374 N.W.2d 21 (1985).

Since the compensation court on rehearing found that the
plaintiff had failed to establish by a preponderance of the
evidence that his back condition was the result of an injury
caused by an accident which arose out of and in the course of his
employment by the defendant Hendricks, the issues are
whether the evidence establishes that the finding of the
compensation court was clearly wrong, whether the evidence
compels a finding that the plaintiff’s back was injured as the
result of an accident arising out of and in the course of his
employment by Hendricks, and whether the plaintiff is entitled
to compensation for his alleged back injury as a matter of law.

The record in this case shows that on October 18, 1986, while
in the employment of the defendant Hendricks, the plaintiff
sustained a laceration across his right thigh while he was cutting
railroad ties with a powersaw. As a result, the plaintiff
underwent surgery, and thereafter rehabilitation, to repair the
laceration to the quadriceps muscle of his right leg.

The plaintiff claims that the injury to his right leg caused him
to alter his normal walking gait, which in turn put stress on his
lower back and consequently aggravated a lower back injury
which he suffered prior to the leg injury of October 18, 1986.
Further, the plaintiff claims that his back condition was
aggravated by work activities he performed in the course of his
employment by the defendant Hendricks.

The record discloses that prior to the accident on October 18,
1986, the plaintiff experienced back pain while in the employ of
the defendant Hendricks. On September 16, 1984, the plaintiff
was fixing a tire at Hendricks when he felt a sharp pain in his
lower back. As a result, he consulted Dr. Homer Wall, a
chiropractor. Dr. Wall recommended massage, hotpacks, and
electrostimulation as treatment. The plaintiff received two
treatments and did not again complain of back pain until an
incident during physical therapy on the “Cybex machine” in
February 1987.

The plaintiff testified that on February 20, 1987, while
rehabilitating his right leg, he began to suffer lower back pain.
His treating physician, Dr. Donald Walla, an orthopedic



WAY v. HENDRICKS SODDING & LANDSCAPING, INC. 523
Citeas236 Neb. 519

surgeon, attributed the back pain to a lumbar strain. Dr. Walla
recommended that plaintiff “back off” on the right leg
rehabilitation and instead receive therapy for his back with
heat, ultrasound, and massage.

On April 16, 1987, after weeks of therapy, Dr. Walla declared
plaintiff’s lumbar strain resolved. Dr. Walla also determined
that plaintiff had 80 percent strength in his right leg and, as a
result, authorized him to resume his job at Hendricks, subject
to several restrictions. The restrictions limited the plaintiff’s
bending, squatting, kneeling, and driving of a “CAT machine.”

On May 12, 1987, plaintiff returned to Dr. Walla’ office,
complaining of leg problems. Dr. Walla found that plaintiff’s
lumbar strain remained asymptomatic, but discovered evidence
of right thigh atrophy. Due to the right thigh atrophy, Dr. Walla
recommended that plaintiff stay off work indeterminately and
undergo Cybex strengthening and testing weekly.

On June 11, 1987, Dr. Walla again authorized plaintiff to
resume his job at Hendricks, subject to restrictions on his
bending, lifting, jumping, and carrying. Plaintiff returned to
his job on July 16, 1987, and remained there until December 7,
1987, when he again experienced problems with his right leg.
Dr. Walla subsequently recommended that the plaintiff stay off
work.

On March 28, 1988, Dr. Walla determined that plaintiff had
reached maximum medical improvement. Dennis Derr, a
rehabilitation consultant with Eischen Rehabilitation Services,
made a written request upon Dr. Walla to rate plaintiff’s right
leg to determine his permanent partial disability. Dr. Walla
responded to Derr’s request by noting that a permanent partial
impairment could be given to plaintiff, since he had completed
his healing and rehabilitative period. Thus, Dr. Walla assigned a
permanent impairment of 20 percent to plaintiff’s right lower
extremity.

On April 20, 1988, plaintiff returned to a truck-driving job at
Hendricks. The job required no lifting and complied with Dr.
Walla’s assigned physical activity level. In this position,
plaintiff merely had to push a clutch pedal on a tractor or dump
truck, which required an estimated 12 to 15 pounds of pushing
from the left leg, and had to push the brake and accelerator,
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which required minimal pushing from the right leg.

Plaintiff testified that on May 1, 1988, while driving a dump
truck for Hendricks, he slammed on the brakes and experienced
lower back pain radiating through the buttock into the right
thigh area. After this alleged incident, the plaintiff never
returned to work at Hendricks. He contends that the alleged
May 1, 1988, braking incident (and/or an alleged May 2, 1988,
truck-exiting incident) was a work-related activity which
aggravated his preexisting back condition and caused his
present temporary total disability.

Dr. Walla testified by deposition that on May 2, 1988, the
plaintiff visited his office, complaining of right leg and lower
back pain. Apparently, plaintiff never described to Dr. Walla
the alleged May 1, 1988, braking incident or the alleged May 2,
1988, truck-exiting incident, because Dr. Walla made absolutely
no mention of either event in his records. Dr. Walla examined
the plaintiff and ordered x rays of his lumbar spine. The x rays
showed a narrowed LS5 disk space, which Dr. Walla diagnosed
as a degenerative fifth lumbar disk with degenerative arthritis
of the lumbosacral spine. Although Dr. Walla acknowledged
that plaintiff also suffered from chronic back strain, he testified
that the plaintiff’s problem was “more of a problem with a
degenerative disk disease.”

In addition to x rays, plaintiff had a CAT scan performed on
his lumbar spine on May 9, 1988, a lumbar myelogram on May
26, 1988, and a CT scan on May 29, 1988. The myelogram
showed a possibility of disk herniation at the L5-S1 level and a
bulge of the annulus posteriorally at the L.3-4 level. The CT scan
revealed a calcified disk at the L5-S1 level and some bulging
calcification at the L4-5 level. When Dr. Walla’s treatment
proved ineffectual, he referred the plaintiff to Dr. H. Randal
Woodward, a specialist in orthopedic surgery in Omaha.

Dr. Woodward testified by deposition that the plaintiff had
related a different date to him as to when the plaintiff’s back
pain arose. According to Dr. Woodward, the plaintiff stated
that in March 1988, not May 1988, he began to feel back pain
after slamming on the brakes. Dr. Woodward found, after he
had examined the plaintiff and reviewed the diagnostic tests
performed by Dr. Walla, that the plaintiff’s back problems had
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probably existed in plaintiff’s back for some time and that it
was impossible to determine how long they had taken to
develop to the extent of the calcification which was evident. Dr.
Woodward explained that at least a year before the CT scan was
taken, calcium was building up in the plaintiff’s lumbar spine.

An MRI scan was performed in January 1989, which
identified further problems in plaintiff’s lumbar spine. The
MRI scan disclosed disk herniations at L1-2, L3-4, and L4-5.
Dr. Woodward stated that plaintiff’s back problems, as
evidenced by the MRI scan, existed at least since March 1988
and probably even predated March 1988. Further, Dr. Leonard
Weber, a neurosurgeon who also examined plaintiff and the
diagnostic tests conducted by Dr. Walla, testified by deposition
that the MRI scan disclosed changes of loss of water in the disks
atthe L4 and LS levels and in the first sacral vertebra, whichis a
very common change occurring in degenerating disks.

The plaintiff relied upon the medical testimony of Dr. Walla
to connect his back condition to his employment. Dr. Walla,
who was the plaintiff’s treating physician until June 30, 1989,
testified by deposition that the injury to plaintiff’s right leg
caused him to alter his normal walking gait, which in turn put
stress on his lower back and consequently aggravated a lower
back injury which he suffered on September 16, 1984. In
addition thereto, Dr. Walla testified that the plaintiff’s back
condition was further aggravated by work activities he
performed in the course of his employment with Hendricks,
specifically the alleged May 1, 1988, braking incident and/or
the May 2, 1988, truck-exiting incident.

The opinion of an expert witness is not binding on the trier of
fact. Harev. Watts Trucking Service, 220 Neb. 403, 370 N.W.2d
143 (1985); Mulder v. Minnesota Mining & Mfg. Co., 219 Neb.
241, 361 N.W.2d 572 (1985); Hamer v. Henry, 215 Neb. 805,
341 N.W.2d 322 (1983). As the trier of fact, the compensation
court is the sole judge of the credibility of witnesses and the
weight to be given their testimony. Canas v. Maryland Cas. Co.,
ante p. 164, 459 N.W.2d 533 (1990); Brazee v. City of Lincoln,
234 Neb. 680, 452 N.W.2d 529 (1990). Regarding facts
determined and findings made after rehearing in the Workers’
Compensation Court, § 48-185 precludes the Supreme Court
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from substituting its view of facts for that of the Workers’
Compensation Court if the record contains evidence to
substantiate the findings made by the Workers’ Compensation
Court. Mutual of Omaha v. Broussard, 233 Neb. 916, 448
N.W.2d 600 (1989); LaPage v. City of Lincoln, 233 Neb. 576,
446 N.W.2d 738 (1989); Fees v. Rivett Lumber Co., 228 Neb.
617,423 N.W.2d 483 (1988).

In regard to the plaintiff’s altered gait, neither Drs.
Woodward and Weber, who each examined the plaintiff on two
occasions, nor Dr. Walla ever recorded any gait problems. In
fact, each physician noted that the plaintiff had a normal gait -
and only a slight weakness in his right thigh. In addition,
Norman LeGrande, president of Hendricks, testified that after
the plaintiff’s accident on October 18, 1986, he did not see the
plaintiff limp, nor did he observe any other abnormalities in the
plaintiff’s gait. Rod Brown, a coworker of the plaintiff’s at
Hendricks, also testified that he had the opportunity to observe
the plaintiff on a daily basis after he returned to work and never
saw him limping at any time.

Furthermore, the evidence surrounding the alleged
work-related incidents which are claimed to have aggravated
the plaintiff’s preexisting back injury is at best equivocal and
unconvincing. Dr. Walla testified by deposition that on May 2,
1988, when the plaintiff visited his office complaining of lower
back pain, he never described to Dr. Walla the alleged May 1,
1988, braking incident or the alleged May 2, 1988, truck-exiting
incident. Dr. Walla’s records make absolutely no mention of
either event.

Dr. Woodward testified by deposition that the plaintiff had
related a different date to him as to when the plaintiff’s back
pain arose. According to Dr. Woodward, the plaintiff stated
that in March 1988, not May 1988, he began to feel back pain
after slamming on the brakes.

Dr. Michael Morrison, an orthopedic surgeon who examined
the plaintiff, testified by deposition that the plaintiff related a
different event to him as the source of plaintiff’s back pain.
According to Dr. Morrison, the plaintiff stated that on May 2,
1988, while plaintiff was getting off a dump truck, he began to
feel back pain and that this event caused his present back
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condition.

LeGrande testified at the hearing that the plaintiff’s last day
at work with Hendricks was April 28, 1988, some 2 or 3 days
before plaintiff’s alleged work-related accidents. Moreover,
LeGrande testified that the plaintiff phoned him on May 8,
1988, and stated that he had injured his back and that he had
not done it on the job.

Considering the above testimonial ambiguities and being
mindful that the credibility of and the weight to be given to the
testimony, and the issue of causation generally, are all matters
of fact to be determined by the compensation court sitting as
the finder of fact, we cannot say that the decision of the
compensation court was clearly wrong. The compensation
court simply found that the plaintiff had failed to meet his
burden of proving that his back condition arose out of and in
the course of his employment by the defendant Hendricks. The
testimony of the plaintiff’s witnesses which was equivocal,
when considered together with the plaintiff’s inconsistent
descriptions of the events which led to his back pain, did not
compel the fact finder to determine that the plaintiff had
sustained a back injury as the result of an accident arising out of
and in the course of his employment by the defendant
Hendricks.

The judgment of the compensation court is, therefore,
affirmed.

AFFIRMED.

STATEOF NEBRASKA, APPELLANT, V. CHERYL NEELY, APPELLEE.
462N.W.2d 105

Filed November 2, 1990. No. 90-696.

Appeal from the District Court for York County: BRYCE
BARTU, Judge. Affirmed.

Charles W. Campbell, York County Attorney, for appellant.
James H. Truell, York County Public Defender, for appellee.
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WHITE, J.

This is an appeal pursuant to Neb. Rev. Stat. § 29-824
(Reissue 1989) to one judge of this court, challenging the
district court’s order to suppress evidence found in the
defendant’s automobile.

Defendant, Cheryl Neely, is currently charged with
attempted burglary, possession of burglar’s tools, theft, and
being a felon in possession of a firearm, and as a habitual
criminal under Neb. Rev. Stat. § 29-2221 (Reissue 1989). She
was arrested on November 2, 1989, as she left the Super 8 Motel
in York, Nebraska. Neely was identified by the night clerk as
being at the Super 8 Motel at approximately 3:30 a.m. He
observed her walk through the lobby and come to a stop in front
of room 207. He testified that she stood in front of the door
with her hands near the doorknob for a period of time without
opening the door or calling out to the occupants of the room.
She then turned and looked in the general direction of the clerk
and exited the motel. The clerk testified that Neely was not
registered at the motel that evening and that two men were
registered in room 207.

The clerk testified that he was aware that the Super 8 Motel
had been burglarized in April and December 1988. He stated
that in December 1988 he saw a black female enter the motel
through the front door and go up the stairs. He described her as
wearing glasses and dark clothing and being of medium height
and slender build. He testified that a wallet containing cash was
taken from one of the rooms that night and was later recovered
empty in another room. He testified that the woman he saw
enter the motel in December 1988 was the same woman who
entered the motel on November 2, 1989.

As part of the investigation following the 1988 thefts from
the Super 8 Motel, the York Police Department had received
information from the Kearney Police Department regarding
similar motel room thefts that had occurred in Kearney and
elsewhere in Nebraska and Colorado. The bulletin received
from the Kearney Police Department described a suspect
similar to Neely. Additionally, on April 29, 1989, the York
Police Department received a Teletype from the Hays, Kansas,
police department notifying them of similar motel burglaries at
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the Super 8 Motel in Hays, Kansas. The Teletype also described
a suspect similar to Neely.

After the clerk observed Neely in the motel on November 2,
he called the York Police Department and informed them that
he had an individual “trying to enter aroom.” He did not report
anything stolen. Shortly after the call from the clerk, York
Police Officers Wolfe and Cobb were dispatched to the Super 8
Motel. As Officer Wolfe approached the motel in his patrol car,
he observed a black female with glasses driving a vehicle with
Colorado license plates exiting the service road leading from the
Super 8 Motel. He testified that he knew about similar
burglaries from other jurisdictions where the suspect was a
black female wearing dark clothing and glasses and driving a
vehicle with Colorado license plates.

Officer Cobb contacted the clerk inside the motel, who
described Neely. Officer Cobb then instructed Wolfe to stop the
vehicle. The driver of the vehicle identified herself as Cheryl
Neely and the passenger, a black male, stated his name was Lee
Turner, but could not provide any identification. Officer Wolfe
testified that when he stopped Neely he saw only a soda bottle,
other litter, and some baggage scattered in the interior of the car.

Officer Cobb instructed Wolfe to place Neely under arrest.
The testimony is in conflict as to whether she was initially
charged with only criminal trespass or with both criminal
trespass and attempted burglary. Wolfe took Neely back to the
Super 8 Motel, where the desk clerk identified her as the person
he had seen in the motel that night. Wolfe then transported her
to the police station for booking. Wolfe testified that both he
and Cobb were aware that nothing had been reported stolen
from the Super 8 Motel that night.

Officer Wolfe impounded Neely’s vehicle because the
passenger accompanying her did not have a driver’s license. The
vehicle was towed to the police department and then searched
by Officer Cobb approximately 20 minutes after the vehicle
arrived at the police station. Cobb did not obtain a warrant to
search the vehicle or any containers found within the vehicle.

Officer Cobb searched the interior passenger compartment
of the car as well as the trunk. In the trunk he opened and
searched a brown suitcase that belonged to Neely. Inside the
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suitcase he found 22 “do not disturb” signs and identification
belonging to a Sarah Hazel Francis. He also opened and
searched a camera case, where he found a 9-millimeter handgun
and some ammunition. Officer Cobb testified that Neely
identified the camera case as hers while she was being
questioned at the police station. After the search Neely’s
belongings were placed in the locked inventory room of the
York County Jail.

Following Neely’s preliminary hearing, Officer Cobb again
searched her suitcase as well as her purse while both items were
located in the jail’s locked inventory room. He did not have a
warrant to search either the suitcase or the purse. He testified
that he searched the suitcase in order to seize the “do not
disturb” signs located inside the suitcase in preparation for
trial.

Officers Wolfe’s and Cobb’s testimony concerning the
purpose for the search of Neely’s vehicle is contradictory.
Officer Wolfe testified at both the preliminary and suppression
hearings that he impounded the vehicle because Neely’s
passenger did not have a driver’s license. He stated that the
vehicle was the police department’s responsibility and was
searched in order to compile an inventory of its contents. He
referred to the search as an inventory search on at least one
occasion. Officer Cobb testified that the initial purpose of the
search was to inventory the contents of the car. Cobb himself
compiled the inventory list, but he also stated that the search
was incident to arrest and he was looking for criminal evidence
while conducting the search. The State did not present any
evidence as to what were the standard inventory procedures
used by the York Police Department.

Neely sought to suppress all the evidence found inside the
suitcase and the camera case, as well as any statements made by
her as a result of the search. She claimed the warrantless search
of the suitcase and camera case violated her fourth amendment
rights. Her initial motion to suppress the evidence was
overruled by the district court on July 25, 1990. Neely then
moved to suppress the evidence found in the second search of
the suitcase conducted while the suitcase was held in the jail
inventory room.
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The district court then sustained both motions, reversing the
previous ruling. The court based its decision on the recent U.S.
Supreme Court case of Florida v. Wells, U.S. ,1108S.
Ct. 1632, 109 L. Ed. 2d 1 (1990), having found that the
prosecution failed to present sufficient evidence on the
existence of standard inventory procedures used by the York
Police Department.

In its appeal for summary review, the State has assigned as
error the following: First, the district court erred in ruling that
the search of the vehicle was an inventory search governed by
the rule in Florida v. Wells, supra; second, the court erred by
failing to uphold the search as justified under the “automobile
exception” to the warrant requirement; third, the court erred in
ruling that the defendant had an expectation of privacy in her
property held in the inventory lockup of the York County Jail;
and last, the court erred in suppressing all the evidence found
from the search of the suitcase and the camera case, as well as
any statements made by the defendant.

The issue in this case is whether Neely’s fourth amendment
rights were violated when Officer Cobb conducted the
warrantless search of her suitcase and camera case following
her arrest.

The fourth amendment to the U.S. Constitution protects
people against unreasonable searches and seizures by the
government. U.S. Const. amend. IV. The Nebraska
Constitution has a similar provision. See Neb. Const. art. I,
§ 7. The fourth amendment was made applicable to the states in
Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081
(1961). Before government action constitutes a search under the
fourth amendment, a person must exhibit a subjective
expectation of privacy in the thing to be searched. Karz v.
United States, 389 U.S. 347, 88 S. Ct. 507, 19 L. Ed. 2d 576
(1967) (Harlan, J., concurring). In addition, the expectation of
privacy must be both reasonable and recognized by society. Id.
It is obvious that Neely had a reasonable and legitimate
expectation of privacy in her luggage. Officer Cobb’s actions
constituted a search under the fourth amendment.

Searches under the fourth amendment are unlawful only if
unreasonable. A criminal search conducted pursuant to a
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warrant supported by probable cause is usually considered
reasonable. However, the U.S. Supreme Court has created
several categories of searches considered reasonable under the
fourth amendment though conducted without a warrant. I
must decide if this warrantless search was reasonable and
therefore not violative of the fourth amendment. Since the
testimony and the assigned errors in the State’s brief are
conflicting as to which type of search this was, I will consider
the legality of the search under three recognized exceptions to
the warrant requirement: the search incident to arrest
exception, the automobile exception, and the inventory
exception.

THE SEARCH INCIDENT TO ARREST EXCEPTION

In Chimel v. California, 395 U.S. 752, 89 S. Ct. 2034, 23 L.
Ed. 2d 685 (1969), the Supreme Court held that it is reasonable
under the fourth amendment for an officer to conduct a
warrantless search of an arrested person in order to remove
weapons that might endanger the officer or aid the person’s
escape. The arresting officer may search for and seize any
evidence on the arrestee’s person in order to prevent its
concealment or destruction. In addition, the officer may search
for and seize any evidence within the arrestee’s immediate
control, i.e., the area in which the person may gain possession
of a weapon or evidence. This would also prevent the arrestee
from reaching out for a weapon or other object. This is known
as the “wingspan” rule.

In New York v. Belton, 453 U.S. 454, 101 S. Ct. 2860, 69 L.
Ed. 2d 768 (1981), the Supreme Court expanded the Chimel
rule to include the passenger area of the arrested person’s
automobile. The Court held that when an officer has made a
lawful custodial arrest of the occupant of an automobile, he
may, as a contemporaneous incident of that arrest, search the
passenger compartment of the automobile. The search may
include any open or closed containers within the passenger
compartment. Again, the rationale for this rule was to prevent
the vehicle’s occupant from obtaining weapons from the inside
of the vehicle or from possibly destroying evidence. The Court
in United States v. Edwards, 415U.S. 800, 94 S. Ct. 1234,39 L.
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Ed. 2d 771 (1974), stated that searches and seizures that could
be made at the time of arrest may legally be conducted later,
when the arrestee arrives at the police station.

Officer Cobb testified in the July 3, 1990, hearing on the
motion to suppress that he searched the car for inventory
purposes, but also considered the search incident to arrest and
was looking for criminal evidence. Assuming this was a search
of the vehicle incident to Neely’s arrest conducted at the police
station as permitted under Edwards, Officer Cobb was not
justified in conducting the search without a warrant because
Neely’s suitcase and camera case were not located in the
passenger compartment of the vehicle. The Court’s decision in
New York v. Belton extended the rationale of Chimel to include
closed containers located in the passenger area of a vehicle.
Presumably, an occupant of a vehicle could reach a container
located in the passenger compartment in order to obtain a
weapon or destroy evidence. It was not possible for Neely to
reach the gun found in the camera case or to destroy any of the
evidence found in her suitcase because both were locked in the
trunk of the vehicle at the time of her arrest. The second search
of her suitcase was conducted several days after her arrest,
while she was incarcerated. Certainly, she did not have access to
her belongings at that time. Therefore, the rationale of the
exception to the warrant requirement in Chimel and New York
v. Belton does not apply. This warrantless search was not
justified as incident to Neely’s arrest and was therefore
unreasonable under the fourth amendment unless another
exception applies.

THE AUTOMOBILE EXCEPTION

In Carroll v. United States, 267 U.S. 132,45 S. Ct. 280, 69 L.
Ed. 543 (1925), the Supreme Court held that automobiles and
other mobile vehicles may be searched without a warrant,
provided there is probable cause to believe the vehicle contains
contraband. The Court drew a distinction between the
warrantless search of a house and the search of a ship or
automobile, stating that it is not practical to secure a warrant
because the vehicle may quickly be moved. The Court specified
that the officer must have probable cause to believe the
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automobile he stops contains contraband. In Chambers v.
Maroney, 399 U.S. 42,908S. Ct. 1975, 26 L. Ed. 2d 419 (1970),
the Court expanded its reasoning in Carroll to uphold the
warrantless search of an automobile at the police station. The
Court repeated the “moving auto” rationale in Carroll and
stated that if an effective search is to be made at any time, either
the search must be made immediately without a warrant or the
car must be seized and held until a warrant can be obtained. The
Court stated that
[flor constitutional purposes, we see no difference
between on the one hand seizing and holding a car before
presenting the probable cause issue to a magistrate and on
the other hand carrying out an immediate search without a
warrant. Given probable cause to search, either course is
reasonable under the Fourth Amendment.
Chambers, supra at 399 U.S. at 52.

In 1971, the Court again considered the warrantless auto
search issue in Coolidge v. New Hampshire, 403 U.S. 443,91 S.
Ct. 2022, 29 L. Ed. 2d 564 (1971). In Coolidge, the police
conducted a search of the defendant’s automobile at the police
station pursuant to a defective warrant. Because the warrant
had not been issued by a neutral and detached magistrate, the
Court considered the search to be conducted without a warrant.
The Court paraphrased Chambers as holding that where there
is probable cause, the car is movable, the occupants are alerted,
and the car’s contents may never be found again if a warrant
must be obtained, “exigent circumstances” justify the
warrantless search. Coolidge, supra. The Court then
disallowed the search under the Carroll/Chambers rationale
because the police had known for some time that the car was
involved in the crime, the car was regularly parked in the
driveway of the suspect’s house, and the objects sought in the
car were neither dangerous nor stolen. Coolidge, supra. The
Court stated that since no circumstances existed to justify the
warrantless search because the vehicle was parked in the
driveway, it did not contain contraband or dangerous weapons,
and the suspect was not fleeing the area, the “automobile
exception” to the warrant requirement was irrelevant.

The Court specifically addressed the issue of whether closed
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containers located in automobiles may be searched without a
warrant in United States v. Chadwick, 433 U.S. 1, 97 S. Ct.
2476, 53 L. Ed. 2d 538 (1977), and Arkansas v. Sanders, 442
U.S.753,998S. Ct. 2586, 61 L. Ed. 2d 235 (1979). In Chadwick,
the police had probable cause to believe a footlocker contained
drugs, seized the footlocker after it had been placed in the trunk
of an automobile, and later searched the footlocker without a
warrant. The government contended that the rationale
supporting the warrantless search of automobiles applies to the
warrantless search of luggage. The Court rejected this
argument and stated that a person’s expectation of privacy in
luggage is much greater than in an automobile. The Court went
on to say that since the footlocker was seized by the police and
was not in danger of being removed from the vicinity, a valid
search warrant could easily have been obtained prior to the
search. Chadwick, supra.

In Arkansas v. Sanders, supra, the Court decided the same
issue involving the warrantless search of an unlocked suitcase
found in the trunk of a cab in which the defendant had been
riding at the time of his arrest. The Court held that once the
luggage was taken from the cab, the police could have held it
until a search warrant was obtained. Therefore, there were no
exigent circumstances mandating an immediate search. Id.
Sanders was later limited in United Statesv. Ross, 456 U.S. 798,
102 S. Ct.2157,72 L. Ed. 2d 572 (1982), to the specific situation
in which there was probable cause to search a particular
container but not probable cause to search the vehicle generally.

In United States v. Ross, supra, the police arrested an
individual believed to be a narcotics dealer, and at the time of
arrest opened the car’s trunk and found a closed paper bag
which contained heroin. An officer then drove the car to the
station, where he searched it again without a warrant and found
a leather pouch containing cash. The issue in Ross was whether,
in the course of a search of a vehicle under the automobile
exception, the police are entitled to search containers found
within the vehicle. The Court began its analysis by reiterating
the rule in Carroll v. United States, 267 U.S. 132,45 S. Ct. 280,
69 L. Ed. 543 (1925), but stated specifically that the exception
to the warrant requirement established in Carroll applied only
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to vehicle searches that are supported by probable cause. Ross,
supra. The Court distinguished its holdings in Chadwick,
supra, and Sanders, supra, because the police in Ross had
probable cause to search the entire vehicle, while in Chadwick
and Sanders there was probable cause to search only the
container. The Court then held that if probable cause justifies
the search of a lawfully stopped vehicle, it justifies the search of
every part of the vehicle and its contents that may conceal the
object of the search. The Court rejected any distinction
between trunks, glove compartments, or packages in the case of
a vehicle search, and stated that such distinctions must give way
to the interest in the prompt and efficient completion of the
search, provided its purpose and scope have been precisely
defined. Ross, supra.

In this case, the State claims that the search of the luggage in
the trunk of Neely’s automobile was justified under the
automobile exception as expanded in Ross. The Carroll line of
cases establishes an automobile exception to the warrant
requirement, provided two criteria are met. First, the officer
must have probable cause to believe the vehicle contains
contraband. Probable cause has been defined in Ilinois v.
Gates, 462U.S. 213,103 S. Ct.2317,76 L. Ed. 2d 527 (1983), as
a practical, commonsense decision by a magistrate that, given
all the circumstances, there is a fair probability that evidence of
a crime will be found in a particular place. Second, there must
be exigent circumstances justifying the warrantless search. In
the case of an automobile, these circumstances consist of the
mobility of the automobile and the possibility that the suspect
may take himself and the evidence in the vehicle out of the
jurisdiction before a warrant can be obtained.

The State has failed to meet the first criterion justifying
warrantless automobile searches. Officers Wolfe and Cobb did
not have probable cause to search Neely’s vehicle. They had
probable cause to arrest Neely, given past information received
from other jurisdictions and the eyewitness identification by
the Super 8 Motel desk clerk. But they also knew, based on the
clerk’s story, that nothing had been stolen from the Super 8
Motel that night and that Neely had not been successful in
breaking into a motel room. It was not reasonable to assume
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that stolen property or burglary tools would be present in
Neely’s vehicle on the night she was arrested, because nothing
was stolen from the motel, she did not enter a motel room, and
the clerk did not see her use any type of object to effect entry.
There was no “fair probability” under Gates that any evidence
from the crime she allegedly committed that night would be
concealed in her vehicle.

Additionally, the York Police Department’s last information
regarding Neely’s alleged previous burglaries was in April 1989,
6 months before her arrest. It was not reasonable to believe that
any contraband from previous crimes would still remain in her
vehicle 6 months later. Presumably, burglars do not leave
property stolen for profit undisposed of for 6 months. The
State argued in the hearing on this appeal that Neely was
engaged in a pattern of ongoing criminal activity and therefore
it was possible that her vehicle contained evidence of past
crimes. While that may be true, a mere possibility that her
vehicle contained contraband from her previous activities does
not satisfy the probable cause standard under Gates. Neely’s
vehicle was not identified as being used to conduct this alleged
pattern of burglaries. The only information the police had
regarding her vehicle was that a woman of her description
suspected to have committed other motel burglaries drove a
vehicle with Colorado license plates. The officer did not stop
Neely because he believed her vehicle contained stolen property,
but because he believed she was the person who attempted to
enter a Super 8 Motel room that evening.

The Carroll/Ross line of cases also make it clear that the
“exigent circumstances” permitting warrantless searches of
automobiles are based on the inherent mobility of cars and
other vehicles. Although the case law permits automobile
searches to be conducted after the car has been brought to the
station house, the Supreme Court has disallowed warrantless
automobile searches when all rationale for searching the auto
without a warrant under Carroll v. United States, 267 U.S. 132,
458S. Ct. 280, 69 L. Ed. 543 (1925), has dissipated. See Coolidge
v. New Hampshire, 403 U.S. 443, 91 S. Ct. 2022, 29 L. Ed. 2d
564 (1971). In this case, the officers impounded the car because
Neely’s passenger was not licensed to drive, for safekeeping,
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and to inventory its contents. Neely was placed in custody and
taken to the station house before the vehicle arrived there. The
car was safely stored at the station house both before and after
the search. There was no possibility that she could have moved
the vehicle out of the jurisdiction. Therefore, there was no
reason the officers could not have obtained a warrant before
searching the vehicle, or at least before opening Neely’s luggage
in the trunk.

The Carroll/Ross cases mandate that in order to search an
automobile without a warrant, the officer must have probable
cause to believe there is contraband in the vehicle and also must
have a “moving auto.” The officers in this case had no
reasonable basis for believing that Neely’s vehicle contained
fruits of her alleged crime. When arrested, she was charged only
with trespass and attempted burglary, neither of which involved
- the theft of goods or the use of dangerous weapons or burglary
tools. Her alleged previous criminal activities were too remote
in time to constitute a sufficient basis for probable cause that
contraband was located in her vehicle at the time she was
arrested. Despite the fact that United States v. Ross, 456 U.S.
798, 102 S. Ct. 2157, 72 L. Ed. 2d 572 (1982), permits
warrantless searches of all items located in a vehicle, the Court
in Ross did not abandon the rationale for the automobile
exception first laid out in Carroll. In Ross, the police did have
probable cause to search the vehicle. The Court merely
extended the scope of the search. Since the officers in this case
had neither probable cause to search nor a “moving vehicle,”
they were not justified in searching the luggage in the trunk of
Neely’s vehicle without first obtaining a warrant. As Justice
Stewart stated in Coolidge v. New Hampshire, supra at 403
U.S. at 461-62, “The word ‘automobile’ is not a talisman in
whose presence the Fourth Amendment fades away and
disappears.” The State cannot later justify the warrantless
search of Neely’s vehicle under the automobile exception
because she was fortuitously arrested while in her vehicle.

Any reliance on United States v. Chadwick,433U.S. 1,978S.
Ct. 2476, S3 L. Ed. 2d 538 (1977), or Arkansas v. Sanders, 442
U.S. 753, 99 S. Ct. 2586, 61 L. Ed. 2d 235 (1979), is misplaced
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here. In both of those cases the police had probable cause to
search the actual container rather than probable cause to search
the vehicle. In this case, the officers had no idea until the search
that the containers were in the vehicle.

THE INVENTORY EXCEPTION

In South Dakotav. Opperman, 428 U.S. 364,96 S. Ct. 3092,
49 L. Ed. 2d 1000 (1976), the Supreme Court upheld a
warrantless search of a car impounded for various parking
violations. The police, following standard police procedure,
inventoried the contents of the car and found marijuana in the
glove compartment. The Court reversed the decision of the
South Dakota Supreme Court and held that under the fourth
amendment, inventories pursuant to standard police
procedures are reasonable. The Court stated that the police
were engaged in a caretaking search of the vehicle because the
owner was not present to make arrangements for his vehicle and
valuables were visible inside the car. The Court also stated that
there was no evidence that the standard inventory procedure
used by the police was a pretext for investigatory searches. Id.

In Colorado v. Bertine, 479 U.S. 367, 107 S. Ct. 738, 93 L.
Ed. 2d 739 (1987), the Court upheld a warrantless search of a
backpack located in a van following impoundment of the
vehicle after the driver had been arrested for drunk driving. The
Court recognized that inventory searches were a well-defined
exception to the warrant requirement of the fourth
amendment. The Court then held that reasonable police
regulations relating to inventory procedures administered in
good faith satisfy the fourth amendment. The Court stated that
the police may exercise discretion in searching as long as that
discretion is exercised according to standard criteria and on the
basis of something other than suspicion of criminal activity.
Bertine, supra. Justice Blackmun, in his concurrence,
emphasized the importance of having inventories conducted
only pursuant to standardized police procedures. He stated that
it is permissible for police officers to open closed containers
during an inventory search only if they are following standard
police procedures that mandate the opening of such containers
in every impounded vehicle. Bertine, supra (Blackmun, J.,
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concurring).

The Court’s most recent statement concerning inventory
searchesisin Florida v. Wells, U.S. , 110S. Ct. 1632,
109 L. Ed. 2d 1 (1990). In that case, Florida police arrested the
driver of a vehicle for driving while intoxicated, impounded the
vehicle, and conducted an inventory search of the car and a
locked suitcase in the trunk. The police discovered marijuana
during the search. The Florida police had no standard policy
with respect to whether closed containers encountered during
an inventory search should be opened. The Court held that
because the Florida police had no policy with regard to opening
closed containers during inventory searches, the search was not
sufficiently regulated to satisfy the fourth amendment. The
Court did state that inventory searches need not be conducted
in a totally mechanical manner, and police officers may use
their discretion in deciding to open containers whose contents
cannot be determined from examining the exterior. Wells,
supra.

In this case there is no evidence in the record of any standard
inventory procedures used by the York Police Department.
Assuming this search was conducted for inventory purposes,
the search was not reasonable under the fourth amendment
because it was not conducted pursuant to any standard
inventory procedures used by the York police, as mandated in
Bertine and Wells. It is unnecessary to determine whether those
procedures must include a policy governing the opening of
containers found in vehicles, because the State failed to present
evidence that any search procedure was used by the York Police
Department.

The district court based its suppression of the evidence found
in Neely’s luggage on Florida v. Wells, supra. While the court
was correct in suppressing the evidence under Wells because the
York Police Department failed to conduct the search pursuant
to standard policy, it was mistaken in its determination that
Wells conflicted with United States v. Ross, 456 U.S. 798, 102
S. Ct. 2157, 72 L. Ed. 2d 572 (1982). Ross dealt with the scope
of warrantless searches under the automobile exception, as
discussed above. The search in Ross was not conducted for
inventory purposes. The inventory and automobile exceptions
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to the warrant requirement are separate and based on entirely
different rationales. Wellsis not in conflict with Ross.

Last, the State’s claim that Neely has no expectation of
privacy in her luggage while it remains in the jail’s locked
inventory is without merit. Hudson v. Palmer, 468 U.S. 517,
104 S. Ct. 3194, 82 L. Ed. 2d 393 (1984), the case on which the
State relies for that proposition, dealt with the privacy rights of
an inmate incarcerated in state prison. In this case, Neely has
not yet been convicted of any offense, but is merely
incarcerated while awaiting trial in the York County Jail. The
holding in Hudson, supra, is inapplicable to her case. Shehad a
legitimate expectation of privacy in her luggage while it was in
her car, as well as while it is stored in the jail’s inventory.

The order of the district court suppressing the evidence
found in the suitcase and camera case during both the first
search of the vehicle and the second search of the suitcase from
the jail’sinventory room is affirmed.

AFFIRMED.

HoLDREGE COOPERATIVE ASSOCIATION, APPELLANT, V. BETTE G.
WILSON, PERSONAL REPRESENTATIVE OF THE ESTATE OF JOHNE.
WILSON, DECEASED, APPELLEE.
463N.W.2d 312

Filed November 9, 1990. No. 88-914.

1. Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a
demurrer, this court accepts the truth of facts well pled and the factual and legal
inferences which may reasonably be deduced from such facts, but does not
accept conclusions of the pleader.

2. Demurrer: Pleadings. In ruling on a demurrer, the petition is to be liberally

construed; if as so construed the petition states a cause of action, the demurrer is

to be overruled.

. . When ruling on a demurrer, a court may not assume the
existence of any facts not alleged, find facts in aid of the pleading, or consider
what evidence may be introduced at trial.

4. Constitutional Law: Rules of the Supreme Court: Statutes. A party presenting a

- case involving the federal or state constitutionality of a statute must serve a copy
of the brief assigning unconstitutionality on the Attorney General and file proof
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of service with the Clerk of the Supreme Court. Neb. Ct. R. of Prac. 9E (rev.
1989).
Constitutional Law: Rules of the Supreme Court: Statutes: Appeal and Error. If
a party fails to observe Neb. Ct. R. of Prac. 9E (rev. 1989), this court will not
consider the constitutionality of the statute under attack.
Decedents’ Estates: Claims: Executors and Administrators: Notice: Limitations
of Actions. As to claims presented in the manner described in Neb. Rev. Stat.
§ 30-2486 (Reissue 1989) within the time limit prescribed in Neb. Rev. Stat.
§ 30-2485 (Reissue 1989), the personal representative may mail a notice to any
claimant stating that the claim has been disallowed. Every claim which is
disallowed in whole or in part by the personal representative is barred unless the
claimant files a petition for allowance in the court or commences a proceeding
against the personal representative not later than 60 days after the mailing of the
notice of disallowance if the notice warns the claimant of the impending bar.
Neb. Rev. Stat. § 30-2488(a) (Reissue 1989).
Decedents’ Estates: Executors and Administrators: Actions: Standing. A
personal representative of a decedent domiciled in this state at his death has the
same standing to sue and be sued in the courts of this state as his decedent had
immediately prior to death.
Constitutional Law: Courts: Jurisdiction. Neb. Const. art. V, § 9, provides in
relevant part that the district courts shall have both chancery and common-law
jurisdiction, and such other jurisdiction as the Legislature may provide.
Decedents’ Estates: Statutes: Appeal and Error. In interpreting various sections
of the Nebraska Probate Code, this court may examine the comments to the
code.
Decedents’ Estates: Claims: Courts. Neb. Rev. Stat. § 30-2488(b)(2) (Reissue
1989) authorizes transfers of claims in excess of $10,000 to the district court.
Statutes: Legislature: Intent. When statutory language is ambiguous and must
be construed, recourse should be had to the legislative history for the purpose of
discovering the lawmakers’ intent.

: In considering legislative history, a court may look to
interim study reports on the legislation under consideration.
Statutes. In the interpretation of statutes, special provisions of a statute in
regard to a particular subject will prevail over general provisions in the same or
other statutes so far as there is a conflict. Where the special statute is later, it will
beregarded as an exception to, or qualification of , the prior general one.
Decedents’ Estates: Claims: Executors and Administrators: Limitations of
Actions: Jurisdiction. When a claim presented in the manner described in Neb.
Rev. Stat. § 30-2486 (Reissue 1989) and within the time limit described in Neb.
Rev. Stat. § 30-2485 (Reissue 1989) is disallowed by the personal representative,
the dissatisfied claimant may, within 60 days of the mailing of notice of the
disallowance, commence a proceeding against the personal representative in the
district court insofar as the claim relates to matters within the district court’s
chancery or common-law jurisdiction.
Decedents’ Estates: Claims: Limitations of Actions: Notice. For claims
presented under Neb. Rev. Stat. § 30-2486(1) (Reissue 1989), court proceedings
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must be commenced no more than 60 days after the personal representative has
mailed a notice of disallowance.

Appeal from the District Court for Phelps County: BERNARD
SPRAGUE, Judge. Reversed and remanded for further
proceedings.

Kent A. Schroeder, of Ross, Schroeder & Brauer, for
appellant.

Rebecca E. Miller, of Miller Law Office, for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

When the personal representative of the estate of John E.
Wilson, deceased, disallowed its claim, Holdrege Cooperative
Association (Holdrege) sued Wilson’s personal representative
in the district court for Phelps County for $22,915.01, the
balance Holdrege alleged was due on goods it supplied to
Wilson during his lifetime.

Finding it lacked subject matter jurisdiction, the district
court sustained a demurrer filed by Wilson’s personal
representative and thereafter, when Holdrege failed to plead
further, dismissed its lawsuit. Holdrege timely appealed to this
court. We reverse, and remand the cause for further
proceedings.

In reviewing an order sustaining a demurrer, this court
accepts the truth of facts well pled and the factual and legal
inferences which may reasonably be deduced from such facts,
but does not accept conclusions of the pleader. See St. Paul Fire
& Marine Ins. Co. v. Touche Ross & Co., 234 Neb. 789, 452
N.W.2d 746 (1990). In ruling on a demurrer, the petition is to be
liberally construed; if as so construed the petition states a cause
of action, the demurrer is to be overruled. Weimer v. Amen, 235
Neb. 287, 455 N.W.2d 145 (1990). A court may not assume the
existence of any facts not alleged, find facts in aid of the
pleading, or consider what evidence may be introduced at trial.
St. Paul Fire & Marine Ins. Co., supra.

In its amended petition in the district court, Holdrege alleged
in substance that while Wilson was alive and at his request,



544 236 NEBRASKA REPORTS

Holdrege delivered to him gasoline, oil, tires, hardware, and
miscellaneous supplies. Holdrege further alleged that Wilson
agreed to pay Holdrege for said items, that he had not fully paid
for the goods before he died, and that there was a balance of
$22,915.01 due and owing at the time of Wilson’s death.

The amended petition further alleged that the estate of
Wilson was currently being probated in the county court for
Phelps County, that Bette G. Wilson had been appointed the
personal representative of Wilson’s estate, that Holdrege filed
its claim against the decedent’s estate as prescribed in Neb. Rev.
Stat. §§ 30-2404 and 30-2486(1) (Reissue 1989), and that the
claim was disallowed by the personal representative on March
25, 1988.

The record reflects that Holdrege filed its amended petition
in the district court within 60 days after the personal
representative disallowed its claim.

Apparently, the district court, in support of its decision that
it had no subject matter jurisdiction, and Wilson’s personal
representative, in support of her demurrer, relied upon Neb.
Rev. Stat. § 24-517(1) (Reissue 1989), which states that the
county court has “[e]xclusive original jurisdiction of all matters
relating to decedents’ estates, including the probate of wills and
the construction thereof.”

On appeal, Holdrege contends that a literal reading of
§ 24-517(1) violates Neb. Const. art. V, § 9, which provides in
relevant part, “The district courts shall have both chancery and
common law jurisdiction, and such other jurisdiction as the
Legislature may provide . . . .” The question of the
constitutionality of § 24-517(1) is not properly before us. A
party presenting a case involving the federal or state
constitutionality of a statute must serve a copy of the brief
assigning unconstitutionality on the Attorney General and file
proof of service with the Clerk of the Supreme Court. Neb. Ct.
R. of Prac. 9E (rev. 1989). The record discloses that Holdrege
did not comply with the foregoing rule. If a party fails to
observe rule 9E, this court will not consider the
constitutionality of the statute under attack. Voyles v.
DeBrown Leasing, Inc., 222 Neb. 250, 383 N.W.2d 36 (1986).
See Line v. Line, 228 Neb. 700, 423 N.W.2d 790 (1988). In
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passing, we note that in 1970, Neb. Const. art. V, § 16, was
repealed. It provided that “[c]ounty courts shall be courts of
record, and shall have original jurisdiction in all matters of
probate, settlement of estates of deceased persons, and in such
proceedings to find and determine heirship . . . .” Since 1970,
there has been no similar constitutional provision. Because no
constitutional question has properly been presented, we move
on to consideration of the statutes germane to this appeal.

Holdrege initially presented its claim against Wilson’s estate
by filing a written statement with the clerk of the county court
pursuant to § 30-2486(1). The personal representative mailed a
“Notice of Disallowance of Claim” to Holdrege, notifying it
that its claim had been disallowed and that it had 60 days to
protest the disallowance.

As to claims presented in the manner described in section
30-2486 within the time limit prescribed in section
30-2485, the personal representative may mail a notice to
any claimant stating that the claim has been disallowed. . .
. Every claim which is disallowed in whole or in part by the
personal representative is barred . . . unless the claimant
files a petition for allowance in the [county] court or
commences a proceeding against the personal
representative not later than sixty days after the mailing of
the notice of disallowance . . . if the notice warns the
claimant of the impending bar.
Neb. Rev. Stat. § 30-2488(a) (Reissue 1989).

Once its claim was disallowed, Holdrege chose the latter
course prescribed in § 30-2488 by proceeding against the
personal representative. “The claimant may commence a
proceeding against the personal representative in any court
which has subject matter jurisdiction and the personal
representative may be subjected to jurisdiction, to obtain
payment of his or her claim against the estate . . . .”
§ 30-2486(2). “[A] personal representative of a decedent
domiciled in this state at his death has the same standing to sue
and be sued in the courts of this state . . . as his decedent had
immediately prior to death.” (Emphasis supplied.) Neb. Rev.
Stat. § 30-2464(c) (Reissue 1989). Had John E. Wilson been
alive when Holdrege filed its suit, this action to recover money
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for goods sold could have been brought in the district court. See
Neb. Rev. Stat. § 24-302 (Reissue 1989) (district courts have
and exercise general, original, and appellate jurisdiction in all
matters, both civil and criminal, except where otherwise
provided). Thus, it is clear that the Nebraska Probate Code
provides that the claimant may proceed in the district court
against the personal representative in a case such as this.
Constitutional authorization for this jurisdiction is found in
Neb. Const. art. V, § 9, which provides in relevant part that the
district courts shall have both chancery and common-law
jurisdiction, “and such other jurisdiction as the Legislature
may provide . . . ” (Emphasis supplied.)

In interpreting various sections of the Nebraska Probate
Code, this court may examine the comments to the code. See,
e.g., In re Estate of McFayden, 235 Neb. 214, 454 N.W.2d 676
(1990); In re Estate of Redpath, 224 Neb. 845, 402 N.W.2d 648
(1987); In re Estate of Watson, 217 Neb. 305, 348 N.W.2d 856
(1984).

The comments to the Nebraska Probate Code, as well as
other code provisions, negate the personal representative’s
contention that the only avenue available to a party with a claim
against an estate is in the county court. The comment to
§ 30-2486 provides in relevant part:

The filing of a claim with the probate court under
subdivision (1) of this section does not serve to initiate a
proceeding concerning the claim. Rather, it serves merely
to protect the claimant who may anticipate some need for
evidence to show that his claim is not barred. The probate
court acts simply as a depository of the statement of claim

(Emphasis supplied.) From this comment, it can be said that
since the county court acts merely as a depository of the claim, a
proceeding in a separate court may be instituted. Further,
§ 30-2488(b)(2) authorizes transfers of claims in excess of
$10,000 to the district court. Proceedings to determine whether
adecedent left a valid will may also be transferred to the district
court. Neb. Rev. Stat. § 30-2429.01 (Reissue 1989).

Legislative history lends additional support to the conclusion
that the district court possessed subject matter jurisdiction in
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this case. When statutory language is ambiguous and must be
construed, recourse should be had to the legislative history for
the purpose of discovering the lawmakers’ intent. County of
Lancaster v. Maser, 224 Neb. 566, 400 N.W.2d 238 (1987). In
considering legislative history, a court may look to interim
study reports on the legislation under consideration. See, e.g.,
In re Estate of Watson, supra.

In this case, the ambiguity is created by the conflict between
§ 24-517(1), which grants exclusive original jurisdiction to the
county court in probate matters, and §§ 30-2464(c), 30-2486(2),
and 30-2488(a), which permit the claimant to proceed against
the personal representative in district court or other court that
has subject matter jurisdiction when the personal representative
has disallowed a claim presented in the manner described in
§ 30-2486.

Section 24-517(1), which grants exclusive original
jurisdiction to the county court in probate matters, is
unchanged from its original enactment in 1972. See 1972 Neb.
Laws, L.B. 1032. Section 30-2486(2), as enacted in 1974,
provided that “[t]he claimant may commence a proceeding
against the personal representative in the county court in which
the claim is presented without regard to the amount in
controversy or in any federal or state court where the personal
representative may be subjected to jurisdiction . . . .”
§ 30-2486(2) (Reissue 1975).

Due to a 1981 amendment, § 30-2486(2) now provides that
the claimant may commence a proceeding against the personal
representative in any court which has subject matter
jurisdiction and the personal representative may be subjected to
jurisdiction, to obtain payment of his or her claim against the
estate, but the commencement of the proceeding must occur
within the time limited for presenting the claim.

A plain reading of the statutes reveals that from the time of
enactment of the probate code, the Legislature sought to
modify the grant of jurisdiction set forth in § 24-517(1).
Legislative history supports this interpretation. In discussing a
1981 amendment to § 30-2488 which authorized transfers to the
district court by a personal representative, the legislative
interim study on the bill reported, “Only the personal
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representative may transfer under this section [§ 30-2488]; the
claimant . . . has the ability to proceed directly to [the] court
outside the probate preoceeding [sic] under section 30-2486(2).”
Judiciary Committee Interim Report, L.R. 268, 86th Leg., 2d
Sess. 122 (Dec. 1980).

As previously stated, there is an apparent conflict between
§ 24-517(1), which places exclusive jurisdiction in the county
court, and the foregoing statutes, which authorize suits in the
district court. In interpreting the statutes involved, we are
guided by the well-established rule that special provisions of a
statute in regard to a particular subject will prevail over general
provisions in the same or other statutes so far as there is a
conflict. See Glockel v. State Farm Mut. Auto. Ins. Co., 219
Neb. 222, 361 N.W.2d 559 (1985). Moreover, where the special
statute is later, it will be regarded as an exception to, or
qualification of, the prior general one. SID No. 1 v. County of
Adams, 209 Neb. 108, 306 N.W.2d 584 (1981). The statutes
contained in the probate code address the exact situation
presented here and are controlling to the extent they conflict
with § 24-517.

We hold that when a claim presented in the manner described
in § 30-2486 and within the time limit described in Neb. Rev.
Stat. § 30-2485 (Reissue 1989) is disallowed by the personal
representative, the dissatisfied claimant may, within 60 days of
the mailing of notice of the disallowance, commence a
proceeding against the personal representative in the district
court insofar as the claim relates to matters within the district
court’s chancery or common-law jurisdiction.

The sole remaining question is whether the proceeding
against the personal representative was brought within the
statutory time period. Section 30-2486(3) provides that for
claims presented under § 30-2486(1), court proceedings must be
commenced no more than 60 days after the personal
representative has mailed a notice of disallowance. The record
reveals that the notice of disallowance was mailed on March 30,
1988. While the record is silent as to when Holdrege filed its
original petition in the district court, its amended petition was
filed on May 27, 1988. Since the proceeding against the
personal representative was commenced within 60 days after
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she mailed the notice of disallowance, Holdrege’s claim was not
time-barred.

Because the district court for Phelps County had subject
matter jurisdiction, the demurrer should have been overruled.
We reverse, and remand the cause to the district court for
further proceedings not inconsistent with this opinion.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

L. DALE WATLEY AND DELORES WATLEY, INDIVIDUALLY AND AS
TRUSTEES, APPELLANTS, V. BOARD OF EQUALIZATION OF GARFIELD
COUNTY, NEBRASKA, ET AL., APPELLEES.

L. DALE WATLEY AND DELORES WATLEY, INDIVIDUALLY AND AS
TRUSTEES, APPELLANTS, V. BOARD OF EQUALIZATION OF HOLT
CoUNTY, NEBRASKA, ETAL., APPELLEES.

462 N.W.2d 426

Filed November 16, 1990. Nos. 88-685, 88-686.

1. Taxation: Valuation: Appeal and Error. In the Nebraska Supreme Court, the
review of the decision of a county board of equalization is de novo, and the court
is required to reach a conclusion independent of the findings of the trial court.

2. Taxation: Valuation: Proof. The burden is on the landowner to prove that the
land was valued excessively or was not equalized with the value of other similar
property.

Appeal from the District Court for Garfield and Holt
Counties: EDwarRD E. HANNON, Judge. Affirmed.

Douglas Pauley, of Conway, Connolly and Pauley, P.C., for
appellants.

Dale C. Crandall, Garfield County Attorney, and Boyd W.
Strope, Holt County Attorney, for appellees.

HasTINGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.
This is an appeal from the decision of the district court for
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Garfield and Holt Counties in a consolidated trial. The boards
of equalization denied the relief sought by the landowners, L.
Dale Watley and Delores Watley. The district court affirmed the
decisions of the boards.

In the Nebraska Supreme Court, the review of the decision
of a county board of equalization is de novo, and the court is
required to reach a conclusion independent of the findings of
the trial court. Gordman Properties Co. v. Board of Equal.,
225 Neb. 169, 403 N.W.2d 366 (1987).

Involved in this case is the appropriate classification and thus
valuation of the tracts of farmland owned by appellants for the
tax year commencing January 1, 1987. In the years prior to
1987, the subject land was used to raise irrigated crops.
However, in March 1986, the owners contracted with the U.S.
Department of Agriculture’s Agricultural Stabilization and
Conservation Service to place the land in a conservation reserve
program for a period of 10 years and to receive in exchange a
payment from the Department of Agriculture.

The irrigation equipment was removed in the fall of 1986,
making the land, in the opinion of the appellants, nonirrigated
land or rangeland.

The unusual posture of this case is reflected in the complete
absence of any proof in the record (1) that the land is valued in
excess of its fair market value or (2) that the valuation is not
equalized with other irrigated land. It is simply the assertion of
appellants that the voluntary decision to retire irrigated land to
a reserve program converts it into a lesser classification of
farmland at the option of the owner.

In a March 14, 1986, letter, the State Tax Commissioner’s
determination agreed with appellants’ proposed classification
of reserve program land. However, in April 1986, the Nebraska
Department of Revenue concluded that beginning January 1,
1987, the classification at the time of enrollment should be used
in valuing land voluntarily placed in the reserve program.

The burden is on the landowner to prove that his land was
valued excessively or was not equalized with the value of other
similar property. Fremont Plaza v. Dodge County Bd. of
Equal., 225 Neb. 303, 405 N.W.2d 555 (1987). As observed by
the trial court, the actual earning capacity of the now reserve
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land far exceeds that of nonirrigated land. The appellants have
not shown that the valuation of their land as irrigated cropland,
not based on its actual earning capacity, is excessive or is
disproportionate to the value of other similar property, in
violation of Neb. Const. art. VIII, § 1.
The judgment of the trial courtis affirmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. DENNISR. JURGENS,
APPELLANT.
462 N.W.2d 862

Filed November 16, 1990. No. 88-980.

Appeal from the District Court for Pawnee County: ROBERT
T. FINN, Judge. Reversed and remanded for a new trial.

Kirk E. Naylor, Jr., for appellant.

Robert M. Spire, Attorney General, and Kenneth W, Payne
for appellee.

HasTings, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

Pursuant to our directions in State v. Jurgens, 235 Neb. 103,
454 N.W.2d 280 (1990), the district court for Pawnee County
has made findings as follows: (1) The warrant obtained by
Investigator Dishong was derived from a source independent of
the prior illegal stop, and (2) Investigator Dishong would not
have obtained the warrant had the Nebraska State Patrol not
conducted theillegal “check stop selective.”

This court found in State v. Jurgens, supra, that the agent’s
decision to seek the warrant was prompted by the illegal stop
and that if no source independent of the illegal stop existed to
justify the issuance of the search warrant, then the fruits of that
search must be suppressed. See Murray v. United States, 487
U.S.533,108S. Ct. 2529, 101 L. Ed. 2d 472 (1988).
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It follows that the convictions of appellant Jurgens must be
reversed and the cause remanded for a new trial.
REVERSED AND REMANDED FOR A NEW TRIAL.

STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION,
RELATOR, V. JAMES MARTIN DINEEN, RESPONDENT.
462N.W.2d 618

Filed November 16, 1990. No. 89-340.
Original action. Judgment of disbarment.

Dennis G. Carlson, Counsel for Discipline, for relator.
Bruce G. Mason, of Ross & Mason, P.C., for respondent.

HasTINGS, C.J., BosLAUGH, CAPORALE, SHANAHAN, GRANT,
and FAHRNBRUCH, JJ.

PER CURIAM.

This original action was brought by the Counsel for
Discipline of the Nebraska State Bar Association, seeking an
order of disbarment of respondent, James Martin Dineen,
pursuant to Neb. Ct. R. of Discipline 21 (rev. 1989).

An order of this court to show cause why the motion should
not be sustained was served on the respondent. Answer was
filed, and on June 6, 1990, this court appointed Patrick W.
Healey, a member of the bar of this court, as a referee to take
evidence and make factual findings.

An evidentiary hearing was held on September 21, and on
October 9, the referee’s report was filed with this court,
recommending that the respondent be disbarred.

Neb. Ct. R. of Discipline 10L (rev. 1989) provides that
exceptions to the report of the referee may be filed within 10
days after the filing of the report. Respondent has not filed
exceptions to the report, nor has he filed any other pleading.
Counsel for Discipline now moves this court for judgment on
the pleadings.

The court hereby sustains the motion of the Counsel for
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Discipline, adopts the findings of fact and recommendation of
the referee, and finds that the respondent, James Martin
Dineen, should be and hereby is disbarred from the practice of
law in the State of Nebraska.

JUDGMENT OF DISBARMENT.
WHITE, J., not participating.

STATE OF NEBRASKA, APPELLEE, V. RALPH E. THOMAS, APPELLANT.

462 N.W.2d 862
Filed November 16, 1990. No. 89-875.

Postconviction: Prisoners: Standing: Probation and Parole: Words and
Phrases. A prisoner who has been paroled is “in custody under sentence” for
purposes of Neb. Rev. Stat. § 29-3001 (Reissue 1989) of the Postconviction Act.
Postconviction. One who requests relief pursuant to Neb. Rev. Stat. § 29-3001
(Reissue 1989) must allege facts that constitute a denial of his rights under the
Nebraska or federal Constitution, causing the judgment against him to be
voidable.

Postconviction: Appeal and Error. The findings of the postconviction hearing
court will not be disturbed unless clearly erroneous.

Expert Witnesses: Effectiveness of Counsel: Proof. Expert testimony is
generally not admissible as proof that the assistance of counsel in a criminal case
was ineffective.

Constitutional Law: Effectiveness of Counsel. An accused is entitled to the
effective assistance of counsel under the sixth amendment to ensure that he
receives a fair trial and is able to actively combat the prosecution’s charges in an
adversarial proceeding.

Constitutional Law: Effectiveness of Counsel: Proof. In order to prove that his
counsel was ineffective so as to render his trial unjust, therefore requiring
reversal of his conviction, a defendant must address two components: First, he
must prove that his counsel’s performance was defective by showing that his
counsel’s representation fell below prevailing professional standards of
reasonableness in the area; and second, he must show that his counsel’s
performance prejudiced his defense and that there was a reasonable probability
that but for the conduct of his counsel, the result of the proceeding would have
been different.

Pretrial Procedure: Appeal and Error. The trial court has broad discretion in
granting the discovery requests of defense counsel, and error can be founded
only upon an abuse of discretion.
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Appeal from the District Court for Knox County: MERRITT
C. WARREN, Judge. Affirmed.

Rodney W. Smith for appellant.

Robert M. Spire, Attorney General, and Alfonza Whitaker
for appellee.

BosLAUGH, WHITE, CAPORALE, SHANAHAN, GRANT, and
FAHRNBRUCH, JJ.

WHITE, J.

Ralph E. Thomas appeals the Knox County District Court’s
denial of his motion to vacate his conviction and sentence
pursuant to the Postconviction Act, Neb. Rev. Stat. §§ 29-3001
et seq. (Reissue 1989). In 1981, Thomas was convicted of first
degree assault and sentenced to 3 to 5 years’ imprisonment. He
was released on bond on April 23, pending his direct appeal to
this court. This court affirmed his conviction on December 28,
1981. See State v. Thomas, 210 Neb. 298, 314 N.W.2d 15
(1981). Thomas failed to appear to begin serving his sentence
and, following a jury trial on July 6, 1989, was convicted of the
charge of failure to appear. He was sentenced to imprisonment
for 1 year, to be served consecutively to his previous sentence
for first degree assault. This court affirmed his conviction for
failure to appear on August 10, 1990. See State v. Thomas, ante
p. 84, 459 N.W.2d 204 (1990). Thomas has been paroled on
both charges after serving approximately 2!/2 years on the two
sentences.

The district court denied Thomas’ motion to vacate his first
degree assault conviction and sentence after a hearing on April
17, 1989. The court determined that Thomas had failed to
prove the performance of his attorney, Richard McCoy, was
deficient and that McCoy performed at least as well as a
criminal trial lawyer with ordinary training and skill in the
criminal law in the area. The court also decided that Thomas
failed to demonstrate that but for McCoy’s failure to appear at
the motion to consolidate, at the taking of 22 depositions before
trial, and at Thomas’ first scheduled sentencing hearing, the
result of the proceeding would have been different. Thomas
appeals the district court’s ruling. The State’s motion for
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summary affirmance was denied by this court on March 1,
1990.

On August 4, 1980, Thomas, along with his two brothers
who were codefendants in the assault prosecution, assaulted
Thornton Rave in Santee, Knox County, Nebraska. Rave, a
part-time police officer in Santee, was investigating a report
that the Thomas brothers were breaking windows out of a
police car parked at the residence of the chief of police, Dean
Kitto. As Rave was questioning a neighbor about the broken
windows, he was confronted and attacked by the Thomas
brothers. Ralph Thomas struck Rave with his fist, Gary
Thomas hit Rave with a board, and Randy Thomas jumped on
top of Rave as he fell to the ground. Rave testified that as a
result of the beating he suffered a broken eardrum, a slight
concussion, bruises, scratches, and a permanent loss of
hearing.

Ralph Thomas claimed he struck Rave in self-defense. He
stated that he and his brothers approached Rave to ask him to
take away the gun and Mace of Kitto, who they claimed was
intoxicated and had earlier sprayed Gary Thomas with Mace in
a local tavern. Thomas testified that as he approached Rave to
discuss the situation, Rave tried to strike him.

Thomas’ assigned errors can be summarized as an ineffective
assistance of counsel claim. First, he claims the district court
erred in denying him the opportunity to depose an attorney, a
physician, and a witness for the State. He claims that he needed
the depositions in order to demonstrate that his attorney,
Richard McCoy, was ineffective by failing to call an expert
medical witness to testify as to the victim’s injuries, to establish
what the standard of practice for a criminal trial attorney was in
the area, and to show that McCoy’s failure to appear at the
State’s taking of the deposition of Cora Jones harmed him
because Jones was involved in a feud with his family and was
not a credible witness. Second, he claims the court erred in not
permitting an attorney to testify as to the standard of practice
of a criminal trial lawyer in the area. He offered the testimony
to demonstrate that McCoy’s performance fell below this
standard. Last, he claims that McCoy was ineffective as counsel
because he failed to appear at the hearing on the motion to
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consolidate the trials of Thomas and his two brothers, at the
taking of 22 depositions prior to trial, and at Thomas’ first
scheduled sentencing hearing.

Section 29-3001 permits “[a] prisoner in custody under
sentence” to file a motion asking the court to vacate and set
aside his sentence. Since the appellant in this case is currently on
parole, it is necessary to determine whether a prisoner who has
been paroled is “in custody under sentence” for purposes of the
Postconviction Act.

In Jones v. Cunningham, 371 U.S. 236, 83 S. Ct. 373, 9 L.
Ed. 2d 285 (1963), the U.S. Supreme Court held that a parolee
was “in custody” for purposes of habeas corpus relief within
the meaning of 28 U.S.C. § 2241 (1958). The Court stated that
even though the Virginia Parole Board had released the
petitioner from physical imprisonment, it imposed conditions
upon him which significantly confined and restrained his
freedom. The Court stated that this was enough to keep him “in
custody” of the Virginia Parole Board within the meaning of
the habeas corpus statute. Jones, supra.

In State v. Losieau, 180 Neb. 696, 144 N.W.2d 435 (1966),
this court held that a defendant was “in custody under
sentence” for purposes of the Postconviction Act even though
the defendant had not yet begun to serve the imposed sentence.
The defendant was sentenced on a burglary conviction as a
habitual criminal and was paroled 9 years later. He violated his
parole and was sentenced again on new charges. He was
returned to the penitentiary to finish serving his first sentence
and sought to challenge his second conviction under the
Postconviction Act before he began serving it. This court stated
that the Postconviction Act is a comprehensive postconviction
measure embracing federal and state constitutional claims and
is broader as to the basis for relief than the federal habeas
corpus remedies. The court concluded that in order to
safeguard the defendant’s rights and avoid the dangers of
delaying the defendant’s postconviction remedies until he was
serving his second sentence, relief under the Postconviction Act
was available even though the defendant had not begun to serve
his sentence. Losieau, supra.

The U.S. Supreme Court has held that a parolee is “in
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custody” for purposes of the habeas corpus statutes. See Jones,
supra. This court has stated that the Postconviction Act is
broader as a basis for relief than the federal remedies. It has
determined, in keeping with a broad reading of the act, that
under the act a prisoner may challenge a conviction even if he
has not yet begun to serve his sentence. We conclude that a
broad reading of the act also includes permitting a parolee the
right to challenge his conviction under the act.

As with the petitioner in Jones, supra, Thomas has been
released from physical custody. However, he is not free from all
restraints of the correctional system. He remains under the
jurisdiction of the Nebraska Board of Parole until his term of
parole is finished satisfactorily. See Neb. Rev. Stat. § 83-1,121
(Reissue 1987). He is subject to revocation of his parole and
return to prison if he violates the terms of his parole in any way.
See Neb. Rev. Stat. § 83-1,119 (Reissue 1987). As a condition
of parole he may be required to be employed, remain in a
certain geographical area unless granted written permission to
leave the area, report to his parole officer, submit to certain
medical or psychological treatment, refrain from associating
with certain persons, or abide by any other conditions
determined by the Board of Parole. See Neb. Rev. Stat.
§ 83-1,116 (Reissue 1987). Thomas does not possess the same
degree of liberty and freedom as a citizen not under the
jurisdiction of the Board of Parole. The restrictions imposed
upon a prisoner who is paroled are sufficient to render that
person “in custody under sentence” for purposes of the
Postconviction Act. Thomas falls within the definition of
§ 29-3001 and is permitted to pursue all remedies available
under the act. We now reach the merits of his claim.

One seeking postconviction relief has the burden of
establishing a basis for such relief. State v. Kern, 232 Neb. 799,
442 N.W.2d 381 (1989); State v. Luna, 230 Neb. 966, 434
N.W.2d 526 (1989). One is not entitled to relief under the act
merely because he believes that his trial was imperfect. State v.
Landers, 212 Neb. 48, 321 N.W.2d 418 (1982). Rather, the
person requesting relief under the act must allege facts that
constitute a denial of his rights under the Nebraska or federal
Constitution, causing the judgment against him to be voidable.
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State v. Start, 229 Neb. 575, 427 N.W.2d 800 (1988). The
findings of the postconviction hearing court will not be
disturbed unless clearly erroneous. State v. Luna, supra.

First, we will consider together Thomas’ requests to take the
deposition of an attorney and to present testimony of another
attorney, Phyllis Beck, in order to establish the standard of
practice for a criminal trial attorney in the area. Since Nebraska
law prohibits expert testimony on matters of law, we need not
analyze these assigned errors under the standards applicable to
ineffective assistance of counsel claims.

In State v. Ohler, 219 Neb. 840, 366 N.W.2d 771 (1985), one
of the errors assigned on appeal was the lower court’s refusal to
permit expert testimony regarding the standard of practice fora
criminal trial attorney in the area. This court stated that expert
testimony is generally not admissible as proof that the
assistance of counsel in a criminal case was ineffective. This
court reaffirmed the holding in Ohler in State v. Gagliano, 231
Neb. 911,438 N.W.2d 783 (1989).

Under the rule in Ohler, Thomas may not present the
testimony of Beck as to the standard of practice for a criminal
trial attorney in the area in order to aid his ineffective assistance
of counsel claim. Since he is not permitted to present the
evidence at the postconviction hearing, taking the deposition of
Beck would be futile. The trial court did not abuse its discretion
in refusing Thomas’ discovery request to take the deposition of
an attorney or his request to present the testimony of Beck.

The sixth amendment to the U.S. Constitution guarantees a
person accused of a crime the right to counsel during the
criminal prosecution. The Nebraska Constitution has a similar
provision. See Neb. Const. art. I, § 11. The accused is entitled
to the assistance of an attorney to ensure that he receives a fair
trial and is able to actively combat the prosecution’s charges in
an adversarial proceeding. See Strickland v. Washington, 466
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). The right to
counsel means the right to the effective assistance of counsel.
Strickland, supra (quoting McMann v. Richardson, 397 U.S.
759,90 S. Ct. 1441, 25 L. Ed. 2d 763 (1970)). In order to prove
that his counsel was ineffective so as to render his trial unjust,
therefore requiring reversal of his conviction, the convicted
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defendant must address two components. First, he must show
that his counsel’s performance was defective. This requires
showing that his counsel’s representation fell below the
prevailing professional standards of reasonableness in the area.
Second, he must show that his counsel’s deficient performance
prejudiced his defense. To prove prejudice, the defendant must
show that there was a reasonable probability that but for the
conduct of his counsel, the result of the proceeding would have
been different. Strickland, supra.

Nebraska requires that the defendant bear the same burden
in making a postconviction ineffective assistance of counsel
claim.

“When, in a postconviction motion, a defendant alleges a
violation of his or her constitutional right to effective
assistance of counsel as a basis for relief, the standard for
determining the propriety of the claim is whether the
attorney, in representing the accused, performed at least
as well as an attorney with ordinary training and skill in
the criminal law in the area. Further, there must be a
showing of how the defendant was prejudiced in the
defense of his or her case as a result of the attorney’s
actions or inactions.”
State v. Meis, 233 Neb. 355, 360, 445 N.W.2d 610, 614 (1989)
(quoting State v. Patterson, 232 Neb. 304, 440 N.W.2d 242
(1989)). See, also, State v. Domingus, 234 Neb. 267, 450
N.W.2d 668 (1990); State v. Chapman, 234 Neb. 369, 451
N.W.2d 263 (1990).

We begin with the defendant’s discovery requests. It is well
established that the trial court has broad discretion in granting
the discovery requests of defense counsel, and error can be
founded only upon an abuse of discretion by the court. State v.
Isley, 195 Neb. 539, 239 N.W.2d 262 (1976). In this
postconviction proceeding, Thomas sought to take the
depositions of a physician, another attorney, and Cora Jones in
order to facilitate the making of his ineffective assistance of
counsel claim against his attorney, Richard McCoy. We know of
no precedent that permits a defendant, in a postconviction
proceeding, to request additional discovery which would
facilitate making that same postconviction claim. The
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defendant is “fishing” for evidence to support his ineffective
assistance of counsel claim and has not supplied us with
authority granting him the right to discover evidence, as
opposed to his right under the Postconviction Act to present
evidence he already possesses. Thomas has made no showing
that any information he may gain in these depositions will aid
him in proving that his counsel was ineffective. Rather, the one
deposition he was permitted to take, that of his counsel,
McCoy, establishes that McCoy performed adequately as
counsel to Thomas. _

Thomas claims that McCoy was ineffective because he failed
to call a medical expert to testify at trial to the discrepancies in
testimony between Thornton Rave’s claimed injuries and other °
witness testimony as to how the assault on Rave occurred. In his
deposition McCoy testified that he did not call a medical
witness because the State was not going to call one either. He did
not believe that Rave, as a layperson, could competently testify
as to the extent of his injuries and did not want to provide
needed medical testimony for the State. This was a strategic
decision by McCoy, and although in hindsight it may have been
a mistake given the fact that the court allowed the testimony of
Rave, McCoy’s decision was not unreasonable. His
performance in this instance did not fall below acceptable
standards of practice for a criminal trial attorney in the area.
Thus, Thomas has failed to satisfy the requirements of the first
component of the Strickland test. The trial court did not abuse
its discretion by disallowing Thomas’ discovery request.

Thomas next claims that because McCoy did not appear at
the taking of the deposition of Cora Jones, the fact that she was
“feuding” with the Thomas family was not brought out.
Thomas claims that this “feud” bears on her credibility as a
witness and McCoy’s failure to establish this was evidence that
he was ineffective as Thomas’ counsel. Even if we assume that
the failure to attend the deposition of Jones was conduct that
fell beiow the reasonable standard of practice for a criminal
trial attorney in the area, Thomas has failed to allege any facts
that show he was prejudiced by McCoy’s actions. He has failed
to establish what Jones would have said had she been
questioned about the feud. McCoy testified in his deposition
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that he received copies of all the depositions taken by the State
before trial. Presumably this included Jones’ deposition.
McCoy cross-examined Jones regarding her feelings about the
Thomas brothers when she was called as a witness at trial. Jones
testified that she bore no hard feelings against the Thomas
brothers.

Jones was called as a witness by the State primarily because
she was an eyewitness to the assault. McCoy cross-examined
her extensively on her perception of the event, and she was also
questioned during her deposition about what she saw. It is
possible that the “feud” theory might have been pursued more
aggressively if McCoy had been present at her deposition.
However, extensive questioning about her relationship with the
Thomas brothers would have made very little difference in the
impact of her testimony. As discussed above, the value of
Jones’ testimony was that she witnessed the assault. Even if the
jury had found Jones to be unbelievable, her testimony was
corroborated by several other witnesses. Thomas was not
prejudiced by McCoy’s failure to attend Jones’ deposition and
thus has failed to establish a necessary element of an ineffective
assistance of counsel claim. Consequently, the trial court did
not abuse its discretion by refusing to grant Thomas’ request to
take a second deposition of Jones.

Last, we turn to Thomas’ claim that his attorney’s failure to
appear at his first sentencing hearing, at the hearing on the
motion to consolidate, and at the taking of the depositions of
the State’s witnesses constitutes ineffective assistance of
counsel.

Thomas’ original sentencing hearing was scheduled for
February 17, 1981. His attorney, McCoy, did not appear at the
hearing. McCoy believed Thomas had fired him as his attorney
and informed the court that he would not be present at the
scheduled hearing. The court continued the hearing until
February 25 and ordered McCoy to appear because Thomas
denied that he fired McCoy. McCoy did appear to represent
Thomas at the February 25 hearing, and Thomas was sentenced
at that time after statements by McCoy on behalf of Thomas.
Thomas’ claim that McCoy failed to appear at his sentencing is
totally without merit.
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McCoy also did not appear at the hearing on the motion to
consolidate the trials of Thomas and his two brothers. Even if
we assume that McCoy’s failure to appear at the hearing was
not a reasonable practice among trial attorneys in the area,
Thomas has again failed to show how McCoy’s failure to
represent him at the hearing prejudiced him. Despite the fact -
that the hearing on the motion to consolidate may have been a
critical stage of the prosecution, Thomas must still show that
his failure to be represented at the hearing affected the outcome
of his trial. The mere fact that he was unrepresented at a critical
stage is not sufficient to satisfy the ineffective assistance of
counsel test under Strickland, supra.

McCoy testified that it was his desire that the trials of the
three brothers be consolidated so there would be another party
to blame for the assault. He stated that Gary Thomas was more
blameworthy because he attacked Rave with a board, while
Ralph Thomas just used his fists. There is no evidence in the
record that counsel for Thomas’ two brothers tried to lay the
majority of the blame on Ralph Thomas during the trial.
Rather, Gary Thomas testified in defense of Ralph Thomas
while on the stand. Thomas has not stated at any time that he
objected to being tried with his two brothers or that the
consolidated trial hurt his defense in any way. Thomas has not
met the burden placed on him under Strickland. The trial court
did not err in failing to find that Thomas’ counsel was
ineffective by not appearing at the hearing.

Thomas has also not shown that McCoy’s failure to appear at
the State’s depositions prejudiced him. Again, assuming that
the failure to appear at depositions of the opposing party’s
witnesses is not a reasonable practice among criminal trial
attorneys, we find that Thomas has not offered any evidence to
show that McCoy’s failure to attend affected the outcome of his
trial. As discussed above, McCoy received copies of all the
depositions. He also cross-examined all the witnesses called by
the State at the trial. Counsel for Thomas’ brothers did attend
the depositions and cross-examined all the deponents.
Certainly, Thomas’ brothers had the same interest in being
acquitted of any assault charges as Thomas and were thus
motivated to expose any weaknesses in the State’s case. The
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brothers’ counsel did not use any testimony at the depositions
toimpeach, rehabilitate, or bolster the testimony of any witness
at trial. Thomas has failed to substantiate his contention that
McCoy’s counsel was ineffective. He has not shown that he was
prejudiced by McCoy’s failure to attend the depositions and has
therefore not satisfied the second element of the Strickland test.
The trial court did not err in disallowing Thomas’ claim.

Thomas has failed to make any showing that his counsel
during the prosecution for the first degree assault charge,
Richard McCoy, was ineffective. The judgment of the district
court is affirmed.

AFFIRMED.
Hasrtings, C.J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V. FREDERICK A.. CAPLES,
APPELLANT.
462 N.W.2d 428

Filed November 16, 1990. No. 89-1284.

1. Motions to Suppress: Appeal and Error. The trial court’s ruling on a motion to
suppress is to be upheld on appeal unless its findings are clearly erroneous.

2. Constitutional Law: Search and Seizure. The fourth amendment guards against
unreasonable searches and seizures by the government.

. The criteria for judging government intrusions under the fourth
amendment are twofold. First, the government must intrude upon the legitimate
privacy expectations of the individual. This is the search or seizure. Second, the
search or seizure must be unreasonable. A person is not protected by the fourth
amendment from any government intrusion, but only those actions that are
unreasonable.

4. Counstitutional Law: Search and Seizure: Police Officers and Sheriffs. Whenever
a police officer restrains an individual’s liberty by force or some show of
authority, the officer has “seized” that person for purposes of the fourth
amendment.

5. Constitutional Law: Search and Seizure: Weapons. A search of a person’s outer
clothing in an attempt to find weapons is a “search” under the fourth
amendment.

6. Constitutional Law: Search and Seizure: Police Officers and Sheriffs: Weapons.
When a police officer observes conduct that leads him to believe that criminal
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activity may be afoot and that the persons involved in that activity may be armed
and dangerous, he is entitled for the protection of himself and others to stop
those persons and conduct a carefully limited search of their outer clothing in
order to discover weapons which may be used to assault him. This type of search
is reasonable under the fourth amendment.

Appeal from the District Court for Douglas County:
STEPHEN A. Davis, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and Marie C. Pawol for
appellee.

HasTINgs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

The defendant, Frederick A. Caples, appeals his conviction,
pursuant to Neb. Rev. Stat. § 28-1206 (Reissue 1989), of felon
in possession of a firearm.

At about 2 a.m. on March 7, 1989, two uniformed officers
from the Omaha Police Division responded to a radio dispatch
that shots were fired in the area of 29th Street and Patrick
Avenue in north Omaha. The dispatcher informed Officers
Howard and Campbell that the suspect in the incident was a
black male driving a gold-colored BMW. The officers drove to
the area and met Officer Hronek, who was making an unrelated
traffic stop and had heard part of the dispatch. Officer Hronek
and the other two officers stopped their police cruisers in the
middle of the street, facing in opposite directions so that the
drivers could speak to each other. Howard and Campbell
informed Hronek of the description of the car and driver.

While the officers were stopped in the street, a BMW driven
by a black male pulled up and stopped behind Howard and
Campbell’s police cruiser. Howard testified that the car was a
light tan or cream-colored BMW. Hronek said, “[T]hat’s our
man,” to Officers Howard and Campbell, approached the car,
told the driver about the shooting incident, and asked him to
step out of the car. Hronek asked the driver to keep his hands
where he could see them and then proceeded to “pat down” the
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driver. During the course of the pat-down search, Hronek
found a .25-caliber handgun in the left inner coat pocket of the
driver. He then placed the driver under arrest. The driver of the
BMW was later identified as the defendant-appellant, Caples.
Caples had been convicted of a felony in California in 1986.

Caples moved to suppress evidence of the firearm on the
grounds that the pat-down search of his person was illegal
under the fourth amendment. Caples contended that the search
was made without authority because it was warrantless, that the
search was not made incident to and following a lawful arrest,
that his initial detention and subsequent arrest were made
without probable cause, and that the search of his person was
conducted without probable cause or consent. There is no
record of the district court’s denial of the motion, but evidence
of the gun was received during the bench trial. Caples was
convicted after the issue of his guilt was submitted to the court
on the police reports and the testimony received at the
suppression hearing. He now appeals his conviction and assigns
as error the district court’s admission of evidence concerning
the firearm.

The trial court’s ruling on a motion to suppress is to be
upheld on appeal unless its findings are clearly erroneous. State
v. Blakely, 227 Neb. 816, 420 N.W.2d 300 (1988); State v.
Gibson, 228 Neb. 455,422 N.W.2d 570 (1988).

The fourth amendment guards against unreasonable
searches and seizures by the government. See U.S. Const.
amend. IV. The Nebraska Constitution has a similar provision.
See Neb. Const. art. I, § 7. When an individual has a
reasonable and legitimate expectation of privacy in the thing to
be searched or seized, he is entitled to be free from unreasonable
governmental intrusion. Katz v. United States, 389 U.S. 347, 88
S. Ct. 507, 19 L. Ed. 2d 576 (1967). Thus, the criteria for
judging government intrusions under the fourth amendment
are twofold. First, the government must intrude upon the
legitimate privacy expectations of the individual. This is the
search or seizure. Second, the search or seizure must be
unreasonable. A person is not protected by the fourth
amendment from any government intrusion, but only those
actions that are unreasonable.
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Whenever a police officer restrains an individual’s liberty by
force or some show of authority, the officer has “seized” that
person for purposes of the fourth amendment. Zerry v. Ohio,
392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).
Additionally, a search of a person’s outer clothing in an attempt
to find weapons is a “search” under the fourth amendment. Id.
In this case, Officer Hronek approached the appellant, Caples;
asked him to step out of his car, keeping his hands visible at all
times; and then searched his outer clothing for weapons.
Obviously, Caples had a reasonable and well-recognized
expectation of privacy in his physical person. He was not free to
walk away from the scene, nor was he free to decline Officer
Hronek’s pat-down search of his body. Thus, Officer Hronek’s
actions in this case constituted a search and seizure of Caples.
We must now consider whether the search and seizure was
reasonable under prevailing fourth amendment standards.

In Terry v. Ohio, supra, the U.S. Supreme Court held that
when a police officer observes conduct that leads him to believe
that criminal activity may be afoot and that the persons
involved in that activity may be armed and dangerous, he is
entitled for the protection of himself and others to stop those
persons and conduct a carefully limited search of the outer
clothing of such persons in order to discover weapons which
may be used to assault him. This type of search is reasonable
under the fourth amendment, and any weapons found during
the search may be admitted into evidence against the person
from whom they were taken. Id. The Court distinguished the
“Terry stop” from the situation in which the officer has
probable cause to arrest the person and searches incident to that
arrest. The Court discussed at length the nature of the
government interest in conducting brief investigatory stops and
balanced this against the degree of intrusion on individual
rights that occurs in a search for weapons where probable cause
to arrest for a crime is lacking. The Court then determined that
the proper balance of the two interests lies in permitting a
reasonable search for weapons by an officer when he has reason
to believe he is dealing with an armed or dangerous person,
regardless of whether the officer has probable cause to arrest
the individual for a crime. The Court also stated that it was



STATEv. CAPLES 567
Cite as 236 Neb. 563

unnecessary that the officer be certain that the suspect was
armed; the issue was whether a reasonably prudent man in the
circumstances would have believed his safety or the safety of
others was in danger. In justifying the intrusion, the officer
must be able to point out specific and articulable facts which,
together with rational inferences from those facts, reasonably
warrant the intrusion. Id.

This court has closely followed the holding in 7erry in
permitting prearrest protective searches of suspects believed to
be armed. See, State v. Anderson, 204 Neb. 186, 281 N.W.2d
743 (1979); State v. DeJesus, 216 Neb. 907, 347 N.W.2d 111
(1984).

This case fits neatly within the rule in Terry. Officers
Howard and Campbell heard the dispatch describing the
suspect in the shooting as a black male driving a gold-colored
BMW and then relayed this information to Hronek. When
Caples fortuitously pulled up behind Howard and Campbell’s
cruiser in the BMW, the officers observed he was a black male
and determined him to be an individual matching the
description of the suspect wanted in the shooting incident. It
was at that time that Hronek “stopped and frisked” Caples.

Under Zerry, it was reasonable for all the officers to believe
that Caples might have been involved in the shooting incident.
Caples and the BMW matched the description of the suspect
and the car in the shooting. Although Caples claims that his
BMW is actually silver, it is certainly possible that it appeared
gold or tan at night under streetlights. Caples was also present
in the area in which the shooting occurred and was the sole
occupant of the BMW. Under Terry, these facts were sufficient
to lead Hronek to reasonably believe that the driver of the
BMW was the same individual involved in the shooting
incident. It was reasonable for Hronek to detain and question
Caples about the incident.

Furthermore, it was also reasonable for Hronek to believe
that Caples might have been armed and dangerous, thus
necessitating the pat-down search. The officers were aware that
the suspect was armed and had fired shots in the area only a few
minutes before. When Hronek observed Caples in his vehicle,
nothing occurred to dispel his belief that this was probably the

0]
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individual involved in the shooting. It was reasonable for
Hronek to conclude that if this was the individual, he was
probably armed, had fired shots a short time before, and might
fire his weapon again. Therefore, Hronek was justified in
conducting the pat-down search in order to protect his safety
and that of the other officers. Hronek testified that he did
conduct the search for his safety. Hronek briefly patted the
outer clothing of Caples and found the weapon. He did not
search the BMW or the surrounding area. Only when he found
the weapon did he have sufficient probable cause to believe that
Caples was the individual responsible for the shooting incident.
He then placed Caples under arrest. Because the search was
brief, carefully limited to the outer clothing of Caples, and
conducted for the officer’s safety, it complied with the
requirements of Zerry v. Ohio,392U.S. 1,88 S. Ct. 1868, 20 L.
Ed. 2d 889 (1968).

The search and seizure of Caples was justified under the
rationale in 7erry, supra, and was reasonable under the fourth
amendment. The evidence of the weapon found on Caples’
person was properly admitted by the district court. The district
court’s judgment is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. LAWRENCE A. THOMAS,
APPELLANT.
462N.W.2d 618

Filed November 16, 1990. No. 89-1295.

1. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the
Supreme Court will not set aside a guilty verdict in a criminal case where such
verdict is supported by relevant evidence.

. Only where evidence lacks sufficient probative value as a matter
of law may the Supreme Court set aside a guilty verdict as unsupported by
evidence beyond a reasonable doubt.

3. Convictions: Appeal and Error. In determining whether evidence is sufficient to
sustain a conviction in a jury trial, the Supreme Court does not resolve conflicts
of evidence, pass on credibility of witnesses, evaluate explanations, or reweigh
evidence presented to a jury, which are within a jury’s province for disposition.

4. Appeal and Error. The Supreme Court will only consider those errors which are
assigned and discussed.
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Appeal from the District Court for Douglas County: J.
PaTrICK MULLEN, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Cheryl M. Kessell for appellant.

Robert M. Spire, Attorney General, and Wynn Clemmer for
appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Lawrence A. Thomas appeals his jury conviction of robbing
Susan Francke in a Target department store parking lot in
Omaha, for which he received a sentence of 5 to 10 years’
imprisonment. We affirm.

The defendant, Thomas, assigns as error that the evidence is
so lacking in probative force that it is insufficient as a matter of
law to support his conviction. In arguing his assignment of
error, Thomas focuses on the victim’s identification of him as
the perpetrator of therobbery.

The evidence is uncontroverted that shortly after 2:30 p.m.
on February 15, 1989, Francke was robbed of her purse;
money; a traveler’s check; blank checks, one of which was later
forged; and other valuables when she was unlocking her car
after making a purchase at Target. The evidence is also
uncontroverted that Francke’s attention was directed to the
robber when he was near the rear of her car and said, “Hi, how
are you?” The victim replied, “Fine,” but she became
apprehensive that he was after her purse. She looked at the
robber closely. He came closer, grabbed the strap of Francke’s
purse, and fled. When the robber realized that the strap had
broken from the purse and that Francke still had her purse, he
returned. A struggle ensued, and the robber fled with the
victim’s purse and its contents. During the struggle, the robber
pushed Francke and yelled obscenities at her. She became
“scared.” She testified that her purse was taken from her by
force and violence.

After the robber grabbed Francke’s purse, he fled from the
Target parking lot and proceeded across the street to a gas
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station about a block away. Francke testified that the robber
left the gas station in an older off-colored green four-door
automobile. As stated, the foregoing evidence was
unchallenged.

The victim returned to the Target store, and Omaha police
were summoned. The victim described the robber as a male, 5
feet 7inches or S feet 8 inches in height, about 165 pounds, 25 to
27 years old, and wearing jeans and some type of jacket. That
evening, in order to make a record for herself, Francke, who
used art in her employment, sketched the robber’s face and
listed his description. Francke’s robber was not included in a
photo array presented to her that evening. However, the next
day, when another photo lineup, including the defendant’s
photo, was presented to her, she readily recognized Thomas as
the robber. She asked police to arrange a physical lineup so that
she could verify Thomas’ height and weight. Nine days later a
physical lineup was arranged, and she again identified Thomas
as the robber. Francke also identified Thomas as her robber at
his trial. '

The defendant became a suspect in Francke’s robbery after
one of the checks from Francke’s purse was forged and
presented at a liquor store about 5:30 p.m. on February 15. The
person had arrived at the liquor store in a beige-colored
automobile. Police interviewed two friends of Thomas’ in
connection with the check incident and initially arrested one of
them for the Francke robbery; however, neither the victim nor a
witness who testified could identify him as the robber.
Thereafter, Thomas was arrested and charged with robbing
Francke.

Lillie Jenkins, an eyewitness to the robbery, corroborated
Francke’s testimony that the robbery took place in the Target
parking lot. She also saw the robber flee to the gas station
described by Francke. Jenkins testified she saw the robber leave
the gas station in an automobile which she described as having a
dark-green top and lighter green body. Shortly after the
robbery, Jenkins observed the same two-tone green automobile
traveling on the street at another location. She observed that
two men were in the car and that the passenger had a gold tooth.
The evidence reflects that Thomas had a gold tooth and that
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one of the men whom police interviewed about the check
forgery also had a gold tooth. Jenkins testified that she did not
get a good enough look at the robber to identify him, nor could
she identify the man in the two-tone green car because she just
glanced at him and the car. Neither Jenkins nor another witness
could identify Francke’s robber in photo arrays.

The defendant’s wife, Margie Thomas, who admitted she
had been convicted twice previously for giving false
information to the police, testified that neither she nor her
husband was employed. Mrs. Thomas claimed that she and her
husband spent their days together at home without leaving. She
testified that the defendant had been home with her all day on
February 15, 1989. The defendant’s wife testified that one of
the men who were interviewed by the police in connection with
the check forgery had dropped by the Thomas home and asked
to store his car in their garage because it was “hot.” The man
owned a two-tone light- and dark-green older Cadillac Seville,
according to the defendant’s wife. However, when Mrs.
Thomas left to pick up her child from school, the man drove
away in a beige-colored car. Mrs. Thomas testified that after
she returned from school with her child, both of the men whom
the police interviewed in connection with the check forgery
were visiting with her husband. They were all friends. Mrs.
Thomas testified that one of her husband’s friends asked her to
pass a “lady’s” check, which she refused to do.

On a claim of insufficiency of evidence, the Supreme Court
will not set aside a guilty verdict in a criminal case where such
" verdict is supported by relevant evidence. Only where evidence
lacks sufficient probative value as a matter of law may the
Supreme Court set aside a guilty verdict as unsupported by
evidence beyond a reasonable doubt. State v. Reynolds, 235
Neb. 662, 457 N.W.2d 405 (1990). See State v. Brown, 225 Neb.
418, 405 N.W.2d 600 (1987). Moreover, in determining whether
evidence is sufficient to sustain a conviction in a jury trial, the
Supreme Court does not resolve conflicts of evidence, pass on
credibility of witnesses, evaluate explanations, or reweigh
evidence presented to a jury, which are within a jury’s province
for disposition. State v. Reynolds, supra; State v. Brown,
supra.
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In this case, the jury chose to believe and give more weight to
the testimony of the State’s witnesses than to the testimony of
Thomas’ wife. There was sufficient relevant evidence from
which the jury could find beyond a reasonable doubt that
Thomas was the person who robbed Francke. Thomas’
assignment of error has no merit.

Thomas argues that the sentence imposed upon him is
excessive. We do not reach that issue because there was no
assignment of error challenging the sentence. We reiterate that
the Supreme Court will consider only those errors which are
assigned and discussed. Houska v. City of Wahoo, 235 Neb.
635, 456 N.W.2d 750 (1990); State v. Garcia, 235 Neb. 53, 453
N.W.2d 469 (1990); Neb. Ct. R. of Prac. 9D(1)d (rev. 1989). See
Neb. Rev. Stat. § 25-1919 (Reissue 1989).

. AFFIRMED.

INRE INTEREST OF STEVEN JON RASMUSSEN, ALLEGED TO BE A
MENTALLY ILL DANGEROUS PERSON.
STATE OF NEBRASKA, APPELLEE, V. STEVEN JON RASMUSSEN,
APPELLANT.
462 N.W.2d 621

Filed November 16, 1990. No. 89-1306.

1. Appeal and Error. Generalized and vague assertions do not advise this court of
the issues submitted for decision. In such a circumstance, the decision appealed
from will be affirmed unless this court elects to note plain error.

2. Mental Health: Courts: Appeal and Error. A district court’s review of an appeal
from a mental health board is de novo on the record. A final order of the district
court is appealed to the Nebraska Supreme Court in accordance with the
procedure in criminal cases.

3. Mental Health: Appeal and Error. In reviewing a district court’s judgment under
the Nebraska Mental Health Commitment Act, the Supreme Court will affirm
the district court’s judgment unless, as a matter of law, the judgment is
unsupported by evidence which is clear and convincing.

4. Mental Health: Evidence: Time: Appeal and Error. In reviewing a decision from
a mental health commitment hearing, a court should remember that in
determining whether a person is dangerous, the focus must be on the subject’s
condition at the time of the hearing.
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5. Mental Health: Proof: Evidence: Time. Actions and statements of a person
alleged to be mentally ill and dangerous which occur prior to the hearing are
probative of the subject’s present mental condition. In order for a past act to
have any evidentiary value, it must form some foundation for a prediction of
future dangerousness and be, therefore, probative of that issue.

Appeal from the District Court for Douglas County:
DonaLp J. HamiLToN, Judge. Reversed and remanded with
directions to vacate the commitment.

Thomas M. Kenney, Douglas County Public Defender, and
Brian S. Munnelly for appellant.

Ronald L. Staskiewicz, Douglas County Attorney, and
Marjorie A. Records for appellee.

HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Appellant, Steven Jon Rasmussen, seeks to set aside his
involuntary civil commitment to a mental health facility. We
reverse, and remand the cause with directions to vacate the
commitment.

We first note that appellant’s brief fails to assign any specific
error. Appellant’s sole assignment of error recites: “The District
Court erred in affirming the Mental Health Board’s
Commitment Order.” Such “generalized and vague assertions
do not advise this court of the issues submitted for decision.”
Coylev. Janssen, 212 Neb. 785, 786, 326 N.W.2d 44, 45 (1982).
In such a circumstance, the decision appealed from will be
affirmed unless this court elects to note plain error. Reynolds v.
Meyers, 224 Neb. 509, 398 N.W.2d 722 (1987); In re Interest of
PW,, 224 Neb. 197, 397 N.W.2d 36 (1987); Coyle v. Janssen,
supra. See, also, Russell v. Norton, 229 Neb. 379, 427 N.W.2d
762 (1988); Neb. Rev. Stat. § 25-1919 (Reissue 1989); Neb. Ct.
R. of Prac. 9D(1)d (rev. 1989).

In Rasmussen’s case, we find there was plain error as a matter
of law, since the record fails to support by clear and convincing
evidence that Rasmussen was a danger to himself or others at
the time he was involuntarily committed by the Douglas County
Mental Health Board (Board).
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After a commitment hearing, the Board announced its
finding that Rasmussen was a mentally ill person who was
dangerous to himself and/or other people. Rasmussen
appealed that decision to the district court for Douglas County.
In affirming the Board’s commitment, that court found that

Rasmussen . . . is mentally ill and dangerous to himself
and others. [Rasmussen’s] conduct on the day in question
at the time of his detainment by law enforcement officers
shows to the Court that the plaintiff does not have the
mental capacity to safely take care of his basic needs
without proper medication which he has refused to take in
the past, and the evidence indicates there is a strong
possibility that he will continue this practice in the future.
(Emphasis supplied.) Rasmussen timely appealed to this court.

A district court’s review of an appeal from a mental health
board is de novo on the record. A final order of the district
court is appealed to the Nebraska Supreme Court in accordance
with the procedure in criminal cases. Neb. Rev. Stat. § 83-1043
(Reissue 1987). In reviewing a district court’s judgment under
the Nebraska Mental Health Commitment Act, Neb. Rev. Stat.
§§ 83-1001 et seq. (Reissue 1987 & Cum. Supp. 1988), the
Supreme Court will affirm the district court’s judgment unless,
as a matter of law, the judgment is unsupported by evidence
which is clear and convincing. In re Interest of Adams, 230
Neb. 109, 430 N.W.2d 295 (1988); In re Interest of Kennebrew,
224 Neb. 885, 402 N.W.2d 264 (1987).

In reviewing a decision from a mental health commitment
hearing, a court should remember that in determining whether
a person is dangerous, the focus must be on the subject’s
condition at the time of the hearing, not the date the subject of
the commitment hearing was initially taken into custody. See,
In re Interest of McDonell, 229 Neb. 496, 427 N.W.2d 779
(1988); Inre Interest of Blythman, 208 Neb. 51, 302 N.W.2d 666
(1981). Actions and statements of a person alleged to be
mentally ill and dangerous which occur prior to the hearing are
probative of the subject’s present mental condition. However,
in order for a past act to have any evidentiary value, it must
form some foundation for a prediction of future dangerousness
and be, therefore, probative of that issue. Id.
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The record reflects that on April 1, 1989, Omaha Police
Officer Kris R. Jacobson responded to a disturbance call that a
man was inhabiting a sewer drain. Jacobson testified that upon
his arrival near the sewer drain, he observed Rasmussen,
dressed only in pants, running down a hill toward the roadway
upon which Jacobson had arrived. (Rasmussen was also
wearing shoes when he was taken to Douglas County Hospital
for emergency admittance.) Rasmussen stopped in the middle
of the roadway when he saw Jacobson. Jacobson then left his
police cruiser, approached Rasmussen, identified himself as a
police officer, and asked Rasmussen to put his hands where he
could see them. Rasmussen ignored this request and instead put
both of his hands in his pockets and proceeded to remove some
keys and coins and toss them onto the roadway. Jacobson
repeated his request, and again Rasmussen ignored it.

As Jacobson approached, Rasmussen jumped onto the back
of a moving UPS (United Parcel Service) truck. As the truck
passed, Jacobson pulled Rasmussen from the truck. The officer
then placed Rasmussen on the ground, handcuffed him, and
placed him in the police cruiser.

City workers, who had called the police and had pointed out
Rasmussen, told Jacobson where they first saw appellant, and
at that place a briefcase with some clothing, personal effects,
bank papers, a Bible, and an Iowa identification were found.

When asked his name, Rasmussen, while in the cruiser,
responded “Steve” and cooperated with Jacobson. During the
conversation, Rasmussen was asked where he resided, and he
responded “Council Bluffs, Iowa,” but became emotional as he
described how his stepfather and mother allegedly swindled
him out of his house and money. Rasmussen would not sit still.
He turned completely sideways and went down to the cruiser
floor on his knees despite being handcuffed from behind.
Jacobson put Rasmussen back onto the seat and asked him to
sit up so the two could continue their conversation. Jacobson,
in an attempt to assess Rasmussen’s situation, continued to ask
the appellant background questions. Instead of responding,
Rasmussen continued to cry and kept telling Jacobson about
his stepfather’s taking his house and money. Later, Rasmussen
said that he had been in the military, where he used drugs, and
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said he was dishonorably discharged after having been accused
of selling drugs. When asked what branch of the military he had
been in, Rasmussen responded that “the military was the
military and he had been programmed to kill.”

When asked if he had any previous mental
institutionalization, Rasmussen said that he had been
institutionalized (2 years earlier) in Clarinda, Iowa. When
asked whether he would voluntarily commit himself,
Rasmussen responded that he knew the plan, he was “like
Houdini,” he had been there before, and they could not help
him.

Based on his investigation and after consultation with his
superiors, Jacobson retained custody of Rasmussen and
transported him to Douglas County Hospital for emergency
admittance in accordance with § 83-1020 (Cum. Supp. 1988).
That statute providesin part:

Whenever any peace officer believes that any individual is
a mentally ill dangerous person and that the harm
described by section 83-1009 is likely to occur before
mental health board proceedings under the Nebraska
Mental Health Commitment Act may be invoked to
obtain custody of the individual, such peace officer may
immediately take such individual into custody, cause him
or her to be taken into custody, or continue his or her
custody if he or she is already in custody. . . . When a
mental health center, a state hospital, or other government
or private hospital has the capability to detain such an
individual in the county in which the individual is found,
the individual shall be placed in such facility.

Section 83-1009 (Reissue 1987) provides:

Mentally ill dangerous person shall mean any mentally
ill person, alcoholic person, or drug abusing person who
presents:

(1) A substantial risk of serious harm to another person
or persons within the near future as manifested by
evidence of recent violent acts or threats of violence or by
placing others in reasonable fear of such harm; or

(2) A substantial risk of serious harm to himself or
herself within the near future as manifested by evidence of
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recent attempts at, or threats of, suicide or serious bodily
harm or evidence of inability to provide for his or her basic
human needs, including food, clothing, shelter, essential
medical care, or personal safety.

The emergency admittance was granted, and Rasmussen
does not challenge that admittance. At a subsequent
involuntary civil commitment hearing before the Douglas
County Mental Health Board on April 18, 1989, Rasmussen
objected to the admission of Jacobson’s testimony concerning
the statements Rasmussen made to the officer while both were
in Jacobson’s cruiser. In his objection, Rasmussen claimed that
due process and § 83-1059 (Reissue 1987) require that prior to
their admission into evidence, an independent determination
on the record must be made that any statements made to the
police while a subject of a mental health commitment is in
custody were made knowingly, intelligently, and voluntarily.
Section 83-1059 provides that during a mental commitment
hearing in no event shall evidence be considered which is
inadmissible in criminal proceedings. The district court in
Rasmussen’s case found this court’s holding in Kraemer v.
Mental Health Board of the State of Nebraska, 199 Neb. 784,
261 N.W.2d 626 (1978), cert. denied 441 U.S. 960, 99 S. Ct.
2403, 60 L. Ed. 2d 1064 (1979), controlling and sufficient to
answer Rasmussen’s objection. We do not reach the issues
raised in Rasmussen’s objection because the ruling on it was not
specifically assigned as error in this appeal, as required by
§ 25-1919. See, also, Houska v. City of Wahoo, 235 Neb. 635,
456 N.W.2d 750 (1990); Neb. Ct. R. of Prac. 9D(1)d (rev. 1989).

We do, however, review the record to determine if there was
plain error in Rasmussen’s involuntary commitment. There is
substantial evidence in the record that at the time of his
emergency admittance to a mental health facility Rasmussen
was mentally ill and a danger to himself. Dr. Martin Weiler,
Rasmussen’s treating psychiatrist, testified before the Board
that Rasmussen, at the time he was given emergency
admittance, bordered on a delusional-type thinking, was
psychotic, and, based upon reasonable medical certainty, was
diagnosed as having a bipolar disorder for which he had been
treated in two Iowa hospitals for about 4 months. Dr. Weiler
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testified that Rasmussen had been discharged with medication
from the Iowa hospitals, but had not been taking his
medication. The psychiatrist said that for the most part, after
Rasmussen’s emergency admittance, his patient had been
taking his medication, although there had been times when he
refused it. At the time of the commitment hearing, Dr. Weiler
testified that Rasmussen was no longer psychotic. When asked,
“Do you have an opinion whether if the patient were to be
released from the hospital today without further treatment
whether he would be able to meet his own basic human needs
for his own personal safety?” Dr. Weiler answered, “Well, right
at present time I think he would be able to take care of his basic
needs.” The psychiatrist was not “100 percent sure” whether his
patient would take his medication. Dr. Weiler testified that
Rasmussen had not threatened anyone while he had been in the
hospital between April 5 and April 18, the date of the hearing.

As a matter of law, the evidence does not clearly and
convincingly support a finding that Rasmussen, at the time of
his commitment hearing, presented a substantial risk of serious
harm to another person or persons within the near future as -
manifested by evidence of recent violent acts or threats of
violence or by placing others in reasonable fear of such harm, as
required for commitment under § 83-1009(1). His statement to
Officer Jacobson that he was “programmed to kill” in the
military falls far short of a threat to kill another.

Furthermore, there is no evidence in the record that
Rasmussen, at the time of the mental health commitment
hearing, posed a substantial risk of serious harm to himself
within the near future as manifested by evidence of recent
attempts at, or threats of, suicide or serious bodily harm, which
is one of the prescriptions required under § 83-1009(2) to
commit a person. Finally, the second prescription under
§ 83-1009(2) to commit a mentally ill person requires clear and
convincing evidence that Rasmussen had an inability to provide
for his basic human needs, including food, clothing, shelter,
essential medical care, or personal safety. The district court was
properly concerned with whether Rasmussen, upon release,
would continue to take his prescribed medication. It is possible
that if Rasmussen fails to take his medication he could pose a
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substantial risk of serious harm to himself. However, the
district court found only that the evidence “indicates there is a
strong possibility” that Rasmussen will not continue to take his
medication. An “indication of a strong possibility” does not, as
a matter of law, support a finding that Rasmussen would not
continue to take his medication. That being so, under the facts
of this case, the evidence is not clear and convincing that
Rasmussen, at the time of his commitment hearing, lacked the
ability to provide for his basic human needs, including food,
clothing, shelter, essential medical care, or personal safety, or
that he posed a substantial risk of harm to himself.

We reverse the judgment of the district court and remand the
cause with directions that Rasmussen’s commitment to a mental
health facility be vacated.

REVERSED AND REMANDED WITH DIRECTIONS
TO VACATE THE COMMITMENT.

CHARLES E. HAASE, APPELLEE AND CROSS-APPELLANT, V. JUDY M.
HAASE, NOW KNOWN AS JUDY M. BURNETT, APPELLANT AND
CROSS-APPELLEE.
462N.W.2d 625
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