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STATE OF NEBRASKA, APPELLANT, V. ROBIE D. CROWDELL,
APPELLEE.
STATE OF NEBRASKA, APPELLANT, V. MICHAEL
CROWDELL, APPELLEE.
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Constitutional Law: Statutes: Appeal and Error. Alleged unconstitutionality of
a statute presents a question of law, which must be determined by the Supreme
Court independent from the conclusion reached by a trial court on the
constitutional question.

Constitutional Law: Statutes: Standing. For standing to contest
constitutionality of a statute, the contestant must be one who is, or is about to
be, adversely affected by the statute in question and must show that, as a
consequence of the statute’s alleged unconstitutionality, the contestant is
deprived of a constitutionally protected right.

Constitutional Law: Statutes: Proof. One claiming that a statute is
unconstitutional has the burden to show that the questioned statute is
unconstitutional.

Constitutional Law: Statutes. Unconstitutionality of a statute must be clearly
demonstrated before a court can declare the statute unconstitutional.

Criminal Law: Statutes: Notice. An essential purpose of a penal statute is to
provide notice to the ordinary person concerning conduct which is proscribed as
criminal.

Criminal law: Statutes: Due Process: Notice. Due process requires that a penal
statute supply adequate and fair notice of the conduct prohibited and also
supply an explicit legislative standard defining the proscribed conduct, to
prevent arbitrary and discriminatory enforcement at the discretion of law
enforcement officials.

Criminal Law: Statutes. A penal statute is given a strict construction which is
sensible and prevents injustice or an absurd consequence.

Statutes. When statutory language is plain and unambiguous, no judicial
interpretation is needed to ascertain the statute’s meaning so that, in the absence
of a statutory indication to the contrary, words in a statute will be given their
ordinary meaning.

Criminal Law: Statutes: Due Process: Notice. Neb. Rev. Stat. § 28-707(1)(a)
(Reissue 1989) supplies sufficient notice concerning the criminal conduct
prohibited by the statute and is in accordance with due process.

Constitutional Law: Statutes. Neb. Rev. Stat. § 28-707(1)(c) (Reissue 1989) is
not void for vagueness and is constitutional.

Appeal from the District Court for York County: BRYCE

BarTu, Judge. Exceptions sustained, and causes remanded for
further proceedings.

Charles W. Campbell, York County Attorney, for appellant.
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Kevin V. Schlender for appellee Robie Crowdell.
Max C. Mankin for appellee Michael Crowdell.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

In separate informations filed in the district court for York
County, the State charged each of the defendants, Robie D.
Crowdell and Michael Crowdell, with one count of intentional
abuse of a minor child, John Jeffrey Crowdell. Intentional
violation of Neb. Rev. Stat. § 28-707 (Reissue 1989) is a Class
IV felony, which is punishable by maximum imprisonment for 5
years, a $10,000 fine, or both such imprisonment and fine.
Neb. Rev. Stat. § 28-105(1) (Reissue 1985).

Section 28-707 provides:

(1) ‘A person commits child abuse if he or she
knowingly, intentionally, or negligently causes or permits a
minor child to be:

(a) Placed in a situation that endangers his or her life or
health; or

(b) Cruelly confined or cruelly punished; or

(c) Deprived of necessary food, clothing, shelter, or
care.

(4) Child abuse is a Class IV felony if the offense is
committed knowingly and intentionally.

Each of the Crowdells filed a motion to quash the
information on the claim that § 28-707 is vague and, therefore,
unconstitutional as a denial or deprivation of due process
guaranteed by the Constitutions of the United States and
Nebraska. See, U.S. Const. amend. XIV; Neb. Const. art. I,
§ 3. Concluding that the provisions of § 28-707(1)(a) and (c)
were unconstitutionally vague, the district court sustained
Crowdells’ motions and quashed the information against each
of them insofar as the prosecution was based on § 28-707(1)(a)
and (c), which the court had found to be unconstitutional. The
State appealed pursuant to Neb. Rev. Stat. § 29-2315.01
(Reissue 1989) (county attorney’s appeal from a decision in a
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criminal case).

STANDARD OF REVIEW

Alleged unconstitutionality of a statute presents a question
of law, which must be determined by the Supreme Court
independent from the conclusion reached by a trial court on the
constitutional question. See, State ex rel. Spire v. Northwestern
Bell Tel. Co., 233 Neb. 262, 445 N.W.2d 284 (1989); Williams v.
Gould, Inc., 232 Neb. 862, 443 N.W.2d 577 (1989).

The State’s exceptions are twofold. First, the State contends
that Crowdells lack standing to attack the constitutionality of
§ 28-707(1)(a) and (c). Second, the State asserts that
§ 28-707(1)(a) and (c) are not void and unconstitutional as a
denial or deprivation of a defendant’s right to due process
relative to a criminal statute which is the basis for prosecution
of the defendant.

STANDING
“For standing to contest constitutionality of a statute,
the contestant must be one who is, or is about to be,
adversely affected by the statute in question and must
show that, as a consequence of the statute’s alleged
unconstitutionality, the contestant is deprived of a
constitutionally protected right. . . .

“Courts will not decide a question concerning the
constitutionality of a statute unless such question has been
raised by a litigant whose interests are adversely affected
by the questioned statute. A court has no power to
summarily pass upon the constitutionality of a legislative
act, but has power only to decide justiciable disputes. A
court’s power to declare a statute unconstitutional may be
invoked only when the challenged statute affects a
litigant’s right under the Constitution. [Citations
omitted.]”

State v. Monastero, 228 Neb. 818, 837-38, 424 N.W.2d 837,
849-50 (1988) (quoting from In re Estate of West, 226 Neb. 813,
415 N.W.2d 769 (1987)). See, also, State v. Michalski, 221 Neb.
380, 377 N.W.2d 510 (1985); State v. Irwin, 208 Neb. 123, 302
N.W.2d 386 (1981).
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Both Crowdells face potential criminal liability as a
consequence of conviction on the charges against them in the
present proceedings. Thus, punishment for violation of the
statute in question creates a direct threat to the liberty of
Crowdells, who, therefore, have standing for a constitutional
challenge based on the alleged vagueness of § 28-707(1)(a) and

(©).

CONSTITUTIONALITY OF § 28-707(1)(a) AND (c)
Crowdells contend that the word “endangers” in
§ 28-707(1)(a) and the word “necessary” in § 28-707(1)(c) fail
to define, with requisite constitutional definitude and
sufficiency, the conduct sought to be prohibited by the statute,
which thereby deprives them of notice necessary for due process
in and from a criminal statute utilized for prosecution of a
defendant. The State argues that the questioned language in
§ 28-707(1)(a) and (¢) is easily understood by persons of
ordinary intelligence and affords sufficient notice concerning
the conduct condemned by the statute.
“One claiming that a statute is unconstitutional has the
burden to show that the questioned statute is unconstitutional.”
State ex rel. Spire v. Northwestern Bell Tel. Co., 233 Neb. 262,
265, 445 N.W.2d 284, 288 (1989). Unconstitutionality of a
statute must be clearly demonstrated before a court can declare
the statute unconstitutional. State v. Copple, 224 Neb. 672, 401
N.W.2d 141 (1987).
“In order to meet constitutional standards of due process,
a penal statute must be sufficiently clear so that a person
of ordinary intelligence has fair notice of what exactly is
forbidden conduct under the act. . . . [I]n construing a
penal statute this court will give it an interpretation which
meets constitutional requirements if it can reasonably be
done....”

224 Neb. at 684, 401 N.W.2d at 151 (quoting from State v. Neal,

187 Neb. 413, 191 N.W.2d 458 (1971)).

An essential purpose of a penal statute is to provide notice to
the ordinary person concerning conduct which is proscribed as
criminal. State v. Carlson, 223 Neb. 874, 394 N.W.2d 669
(1986).



STATE v. CROWDELL 473
Citeas 234 Neb. 469

Regarding a constitutional attack on a statute claimed to be

vague, we have noted:
The vice of vagueness in a penal statute was denounced
in Kolender v. Lawson, 461 U.S. 352, 103 S. Ct. 1855, 75
L. Ed. 2d 903 (1983), by the U.S. Supreme Court’s
statement: “As generally stated, the void-for-vagueness
doctrine requires that a penal statute define the criminal
offense with sufficient definiteness that ordinary people
can understand what conduct is prohibited and in a
manner that does not encourage arbitrary and
discriminatory enforcement. [Citations omitted.]
Although the doctrine focuses both on actual notice to
citizens and arbitrary enforcement, we have recognized
recently that the more important aspect of the vagueness
doctrine ‘is not actual notice, but the other principal
element of the doctrine—the requirement that a legislature
establish minimal guidelines to govern law enforcement.’
[Citation omitted.] Where the legislature fails to provide
such minimal guidelines, a criminal statute may permit ‘a
standardless sweep [that] allows policemen, prosecutors,
and juries to pursue their personal predilections.’
[Citation omitted.]” 461 U.S. at 357-58. See, also,
Papachristou v. City of Jacksonville, 405 U.S. 156, 92 S.
Ct.839,31L.Ed.2d 110(1972).
State v. Monastero, 228 Neb. 818, 833, 424 N.W.2d 837, 847
(1988).

“[D]ue process requires that a penal statute supply adequate
and fair notice of the conduct prohibited and also supply an
explicit legislative standard defining the proscribed conduct, to
prevent arbitrary and discriminatory enforcement at the
discretion of law enforcement officials.” 228 Neb. at 833, 424
N.W.2d at 847.

A penal statute is given a strict construction which is sensible
and prevents injustice or an absurd consequence. Wounded
Shield v. Gunter, 225 Neb. 327, 405 N.W.2d 9 (1987); State v.
Douglas, 222 Neb. 833, 388 N.W.2d 801 (1986). When statutory
language is plain and unambiguous, no judicial interpretation is
needed to ascertain the statute’s meaning so that, in the absence
of a statutory indication to the contrary, words in a statute will
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be given their ordinary meaning. State v. Carlson, supra.

Crowdells contend that § 28-707(1)(a) is facially vague
because, regarding the life or health of a minor child protected
by the statute, the meaning of the term “endangers” is not
reasonably certain or sufficiently definite. The word
“endangers” is not defined by § 28-707 or any other part of the
Nebraska Criminal Code pertinent to the charges against
Crowdells. However, “endanger” is defined in Webster’s Third
New International Dictionary, Unabridged 748 (1981) as “to
bring into danger or peril of probable harm or loss: imperil or
threaten danger to.” “ ‘[Elndanger’ means to expose to loss or
injury; to jeopardize.” Texas Dept. of Human Services v. Boyd,
727 S.W.2d 531, 533 (Tex. 1987). Therefore, in § 28-707(1)(a),
“endangers” means to expose a minor child’s life or health to
danger or the peril of probable harm or loss.

As a matter of practicability for general application, child
abuse statutes, by virtue of the nature of their subject matter
and the nature of the conduct sought to be prohibited, usually
contain broad and rather comprehensive language. In response
to a challenge to a statute imposing criminal liability on one
who “ ‘causes or permits the life or limb of such child to be
endangered,’ ” People v. Beaugez, 232 Cal. App. 2d 650, 655,
43 Cal. Rptr. 28, 32 (1965), the court observed:

The type of conduct which [this] statute seeks to reach
defies precise definition. In number and kind the
situations where a child’s life or health may be imperiled
are infinite. Yet the aim of the statute is not obscure and its
objective is a salutary social one. It seeks to protect
children from wilful mistreatment whether directly or
indirectly applied. The portion of the statute which we
construe relates to indirect mistreatment. Frequently it is
the only sort of child abuse that can be proved. Unhappily
it is a matter of common knowledge that badly mistreated
children are received as county hospital patients daily.
Because, in most cases, abuse occurs in the privacy of the
home, proof of the actor directly responsible is, more
often than not, impossible. If children are to be protected
against such mistreatment, responsibility must be fixed
upon those indirectly responsible—those who wilfully
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permit situations to exist which imperil children.
Although the language of the statute is broad and the
prohibited behavior is very general, this seems necessary
in the nature of its subject matter.
(Emphasis in original.) 232 Cal. App. 2d at 656-57, 43 Cal.
Rptr. at 32-33.

In State v. Fisher, 230 Kan. 192, 631 P.2d 239 (1981), the
Supreme Court of Kansas, when confronted with a
constitutional challenge to the Kansas child abuse statute which
prohibited willfully “endangering a child,” rejected a
“vagueness” attack on the statute, concluding:

The wording of the statute is broad, but the purpose is
likewise broad; to prevent people from placing children in
situations where their lives and bodies are obviously in
imminent peril. . . . [I]f a child is endangered, it may be
injured; it is the likelihood of injury against which the
statute speaks. We conclude that [the child abuse statute]
is clear and understandable; that ordinary persons can
determine what conduct is proscribed by a common-sense
reading of the statute; that the statute conveys a
sufficiently definite warning when measured by common
understanding; and that it is not void for vagueness.

230Kan. at 199-200, 631 P.2d at 246.

The Supreme Court of Pennsylvania, in Commonwealth v.
Mack, 467 Pa. 613, 359 A.2d 770 (1976), rejected a “facial
vagueness” challenge to a child abuse statute which imposed
criminal liability if one “knowingly endangers the welfare of [a)
child” and stated:

“[T]he purpose of juvenile statutes, as the one at issue
here, is basically protective in nature. Consequently these
statutes are designed to cover a broad range of conduct in
order to safeguard the welfare and security of our
children. Because of the diverse types of conduct that
must be circumscribed, these statutes are necessarily
drawn broadly. It clearly would be impossible to
enumerate every particular type of adult conduct against
which society wants its children protected. We have
therefore sanctioned statutes pertaining to juveniles which
proscribe conduct producing or tending to produce a
certain defined result . . . rather than itemizing every
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undesirable type of conduct. . . > Commonwealth v. °
Marlin, 452 Pa. 380, 386-87, 305 A.2d 14, 18 (1973)
(emphasis in original).

... Phrases such as “endangers the welfare of the child”
and “duty of care, protection or support” are not esoteric.
Rather, they are easily understood and given content by
the community at large. An individual who contemplates
a particular course of conduct will have little difficulty
deciding whether his intended act “endangers the welfare
of the child” by his violation of a “duty of care,
protection, or support.”

359 A.2dat 772.

Other courts which have held that the word “endanger,” or
similar language derived from “to endanger,” in a child abuse
statute withstands a constitutional attack for facial vagueness
include the following: People v. Vandiver, 51 Ill. 2d 525, 283
N.E.2d 681 (1971) (a child abuse statute which contained
“wilfully to cause or permit the life of [a] child to be
endangered, or the health of [a] child to be injured, or wilfully
cause or permit [a] child to be placed in such a situation that its
life or health may be endangered,” 51 I1l. 2d at 527, 283 N.E.2d
at 682, “is not so vague as to constitute an unconstitutional
deprivation of due process of law,” 51 Ill. 2d at 530, 283 N.E.2d
at 684); People v. Bergerson, 17 N.Y.2d 398, 218 N.E.2d 288,
271 N.Y.S.2d 236 (1966) (child abuse statute, “Wilfully causes
or permits the life or limb of any child . . . to be endangered, or -
its health to be injured,” N.Y. Penal Law § 483 (McKinney
1944), was constitutional against a “vagueness challenge”);
State v. Sammons, 58 Ohio St. 2d 460, 391 N.E.2d 713 (1979)
(child abuse statute which prohibited “endangering children”
was not unconstitutionally vague); People v. Kailey, 662 P.2d
168 (Colo. 1983) (child abuse statute prohibiting placement of a
child “in a situation that endangers the child’s life or health”
was constitutional, 662 P.2d at 169 n.1); State v. deBoucher, 135
Ariz. 220, 660 P.2d 471 (1982) (a child abuse statute which
prohibited placing a child “ ‘in a situation where its person or
health is endangered’ ” was “sufficiently clear to allow
members of society to comprehend their legal duty,” 135 Ariz.
at 227, 660 P.2d at 478); People v. Rogers, 104 111. App. 3d 326,
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432 N.E.2d 975 (1982); and State v. Coe, 92 N.M. 320, 587 P.2d
973 (1978).

Michael Crowdell directs us to State v. Meinert, 225 Kan.
816, 594 P.2d 232 (1979), and states that the Supreme Court of
Kansas, in Meinert, held that “the language ‘endangering of
life’ is too indefinite to pass constitutional muster.” Brief for
appellee Michael Crowdell at 7. We have examined the Meinert
opinion and find no such conclusion by the Kansas Supreme
Court. Rather, the court concluded that the phrase
“unjustifiable physical pain” was too vague and uncertain to
establish a reasonably definite standard for determination of
criminal guilt in accordance with due process.

Consequently, we conclude that the word “endangers,” used
in § 28-707(1)(a), has an easily and commonly understood
meaning and is not vague. For that reason, § 28-707(1)(a)
supplies sufficient notice concerning the criminal conduct
prohibited by the statute and is in accordance with due process.

Crowdells also contend that the word “necessary,” used in
§ 28-707(1)(c) regarding deprivation of food, clothing, shelter,
or care, is too vague and uncertain to comport with the due
process requirement of notice pertaining to conduct proscribed
by a penal statute. “Necessary” is defined as “1a. . . items (as of
food, clothing, shelter, medical care, equipment or furnishing)
that cannot be done without: things that must be had (as for the
preservation and reasonable enjoyment of life) . . . 2: that
cannot be done without: that must be done or had: absolutely
required.” Webster’s Third New International Dictionary,
Unabridged 1510-11 (1981).

In a challenge to the phrase “necessary sustenance” in a child
abuse statute, the Supreme Court of Georgia defined that
phrase: “ ‘Sustenance is “that which supports life; food;
victuals; provisions;” . . . Our statute, in the use of the word
“sustenance,” means that necessary food and drink which is
sufficient to support life and maintain health.” ” Caby v. State,
249 Ga. 32, 33, 287 S.E.2d 200, 201 (1982) (quoting from
Justice v. The State, 116 Ga. 605, 42 S.E. 1013 (1902)).
Consequently, in relation to a child’s sustenance, the Georgia
court held that the word “necessary” in the Georgia child abuse
statute was not unconstitutionally vague.
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Also, in State v. Joyce, 361 So. 2d 406, 407 (1978), the
Supreme Court of Florida found no merit in the contention that
“pecessary food, clothing, shelter, or medical treatment,”
contained in a Florida child abuse statute, was constitutionally
defective from the standpoint of notice required for due
process. In a similar manner, the Supreme Court of
Washington, in State v. Brown, 52 Wash. 2d 92, 323 P.2d 239
(1958), examined the word “necessary” in a Washington child
abuse statute which punished the willful failure to provide
“ ‘necessary food, clothing, shelter, or medical attendance’ ” to
a child. 52 Wash. 2d at 94, 323 P.2d at 241. The Washington
court stated that “the word recessary, as used in such statutes,
relates to the minimum standard of the quality and quantity of
food, clothing, shelter, and medical attendance” for a child
protected by the Washington child abuse statute. Id.

Robie Crowdell asserts that “necessary” in § 28-707(1)(c) is
not subject to a reasonably uniform application and asserts:

The standard of living will also differ among individual
jurors thereby causing different expectations as to the
amount and type of food, clothing, shelter or care which is
necessary. These determinations will depend on the
socio-economic background of the individual jurors as
well as their own experiences and opinions on parenting
techniques.
Brief for appellee Robie Crowdell at 9. The socioeconomic
approach, suggested by Robie Crowdell, was expressly rejected
by the Supreme Court of Ohio in State v. Sammons, 58 Ohio St.
2d 460, 462-63, 391 N.E.2d 713, 714-15 (1979), when the court
stated:

In advancing this premise appellant sets forth that
“[s]tudies have demonstrated that the working class (i. e.,
blue collar) parents tend to emphasize conformity to
external standards of orderliness, obedience, and respect
for adults, and are more likely to rely on the use of
physical force as a means of punishment. In contrast
middle class (i. €., white collar) parents tend to emphasize
self-direction, individualism, and realization of potential,
and are more likely to rely on verbal interaction in
response to persistent misbehavior.”
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The foregoing discussion as advanced by appellant in
support of the claimed vagueness of this statute is of little
weight in applying what may be considered to be a
reasonable standard of duty of care and protection of
one’s children generally to be applied throughout the
community.

Whatever the color of the collar, a generally acceptable
standard of societal attention to the needs and care of our
offspring is not difficult of either determination or
application. The norm in our society is for a parent to
strive to see that his children are reasonably well
nourished, housed, and clothed and reasonably protected
from harm, and provided with necessary health care.

We, too, reject the contention that potential socioeconomic
differences render the statute constitutionally infirm.

We find that the word “necessary,” relative to the
condemned deprivation of food, clothing, shelter, or care in
§ 28-707(1)(c), is a word with an ordinary meaning which
supplies a constitutionally sufficient standard based on
common usage and understanding. Therefore, § 28-707(1)(c) is
not void for vagueness and is constitutional.

For the foregoing reasons, we sustain the State’s exceptions,
reverse the district court’s judgments, and remand these causes
for further proceedings.

EXCEPTIONS SUSTAINED, AND CAUSES REMANDED
FOR FURTHER PROCEEDINGS.

DiaNEM. LEDoux, APPELLEE, V. EDWARD L. LEDoUX,
APPELLANT.
452N.W.2d 1

Filed February 23, 1990. No. 88-172.

1. Child Custody: Appeal and Error. Child custody determinations are matters
initially entrusted to the discretion of the trial court, and although the Supreme
Court reviews these cases de novo on the record, the trial court’s determination
will normally be affirmed in the absence of an abuse of discretion. The same



480 234 NEBRASKA REPORTS

standard of review applies to visitation determinations by the trial court.

2. Constitutional Law. The free exercise clause of the first amendment to the U.S.
Constitution forecloses governmental regulation of religious beliefs.

3. Child Custody. Courts must preserve an attitude of impartiality between
religions and may not disqualify a parent solely because of his or her religious
beliefs.

4, Constitutional Law. A state may abridge religious practices upon a
demonstration that some compelling state interest outweighs a complainant’s
interests in religious freedom.

S. Child Custody. The paramount consideration in all cases involving the custody
or visitation of a child is the best interests of the child.

6. . Courts have a duty to consider whether religious beliefs threaten the
health and well-being of a child.

7. Courts: Parental Rights: Constitutional Law. When a court finds that particular
religious practices pose an immediate and substantial threat to a child’s temporal
well-being, a court may fashion an order aimed at protecting the child from that
threat. In so doing, a court must narrowly tailor its order so as to result in the
least possible intrusion upon the constitutionally protected interests of the
parent.

8. Child Custody. The custodial parent normally has the right to control the
religious training of the child.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

John J. Respeliers and Thomas K. Harmon, of Respeliers &
DeMari, for appellant.

Alan G. Stoler for appellee.

Carolyn R. Wah for amicus curiae Watchtower Bible & Tract
Society of New York, Inc.

HasTiNGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, J].

PER CURrIAM.

The appellant, Edward L. LeDoux, a noncustodial father,
claims that the Douglas County District Court erred in entering
a marriage dissolution decree that restricted religious activities
between himself and his children.

In the decree, the trial court ordered LeDoux, a Jehovah’s
Witness, to refrain from exposing or permitting any other
person to expose his minor children to any religious practices or
teachings inconsistent with the Catholic religion. The court
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further ordered that while visiting their father, the children be
permitted to engage in activities normally permitted by the
Catholic religion. LeDoux contends that the dissolution decree
is contrary to law and the evidence. He further complains about
the length of summer visitations. Lack of longer summer
visitations was not assigned as error and will not be considered
on appeal. See Federal Land Bank of Omaha v. Victor, 232
Neb. 351,440 N.W.2d 667 (1989). We affirm.

Child custody determinations are matters initially entrusted
to the discretion of the trial court, and although the Supreme
Court reviews these cases de novo on the record, the trial court’s
determination will normally be affirmed in the absence of an
abuse of discretion. Miles v. Miles, 231 Neb. 782, 438 N.Ww.2d
139 (1989). The same standard of review applies to visitation
determinations by the trial court.

Edward LeDoux and Diane M. LeDoux were married on
July 30, 1977, at St. Adalbert’s Catholic Church in Omaha.
Two children were born during the marriage, Andrew Davis
LeDoux, born July 20, 1981, and Peter Kyle LeDoux, born
January 9, 1985. Both were baptized in the Catholic faith. At
the time of trial, Andrew was attending St. Cecelia’s grade
school, a Catholic parochial school in Omaha. In July 1985,
Edward LeDoux began worshiping as a Jehovah’s Witness.
Diane and Edward LeDoux separated on April 1, 1986.

On April 17, 1987, Diane LeDoux filed a petition for legal
separation, requesting custody of the minor children. She
moved that Edward LeDoux’s visitation rights with the parties’
children be restricted and structured. Following a hearing on
Diane LeDoux’s motion, the trial court entered a temporary
order on April 29, 1987, granting Edward LeDoux reasonable
rights of visitation. He was ordered not to involve the minor
children in any of his religious activities. A subsequent motion
filed by appellant requesting that his minor children
accompany him to religious services was denied by the trial
court. Edward LeDoux in a cross-petition asked for dissolution
of the marriage.

At trial, the principal contested issue dealt with visitation
rights and specific restrictions Diane LeDoux wished to
permanently impose upon appellant with regard to his religious
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activities with the minor children.

Evidence was adduced concerning appellant’s religious
beliefs and their effect on the minor children. Diane LeDoux
testified to various incidents in the family home brought on by
the beliefs of appellant. Prior to the parties’ separation,
Edward LeDoux asked Andrew to say grace. The boy started to
recite the “Hail Mary,” a Catholic prayer. Appellee testified,
“Ed got so mad and told him, ‘How dare you, how dare you say
that.” He got up and he dumped his chair over, and he went into
the living room and . . . stared into space for 45 minutes.” On
Valentine’s Day of 1986, Edward LeDoux refused to do
anything with his family, and on Christmas of 1986, appellant
“said he was going to rip up all the Christmas stuff and . . .
throw it out.” Appellee further recounted an incident on Easter
of 1987, when “Ed wanted to come into the house and take the
kids to a memorial service. He came into the house and went up
to Andy’s room and grabbed him by the arm and wouldn’t let
him go. We had an argument. I finally had to call the police, and
they came and talked him home.”

Scott S. McQuin, an elder in the Jehovah’s Witnesses church,
agreed that there were differences between the Jehovah’s
Witnesses faith and other religions. McQuin stated the
following differences: Jehovah’s Witnesses go door to door
carrying on religious conversations with people to encourage
interest in the Bible. Members of the Jehovah’s Witnesses
religion are counseled strongly against allowing their children
to participate in sports activities with people outside the
congregation, and the children are discouraged from
participation in organizations such as Cub Scouts or Boy
Scouts. Parents would be strongly counseled about the dangers
involved in being in those kinds of organizations. Jehovah’s
Witnesses encourage higher education for vocational purposes
only, not to advance philosophical teachings. In addition,
McQuin stated that Jehovah’s Witnesses observe only one
holiday, that being the memorial of the death of Jesus Christ,
and they believe that patriotism is divisive.

Dr. Joseph L. Rizzo, a certified clinical psychologist who had
counseled Andrew, was called to testify by the appellee. He
indicated that conflicts in the Catholic and Jehovah’s Witnesses
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religions were an obvious contributing factor to the stress felt
and manifested by Andrew. Dr. Rizzo testified that Andrew
was quite uncomfortable and fearful about visits with his
father. “[Andrew] spoke very strongly about the father trying
to get him — trying to read him religious stories and trying to
get him to pray, and things of this nature.”

Dr. Rizzo said he became concerned when he learned that
Andrew had voluntarily skipped visits with the appellant.
“Andy was angry, and Andy stated that he basically didn’t want
to be with Dad . . . .” Dr. Rizzo said that Andrew’s specific
concerns with regard to his father would come and go
throughout the period of several months, “the concerns of
whether or not the father would play with Andy, whether or not
the father would pray, would do religious things that Andy felt
he was not supposed to do.”

Andrew attended the scheduled visitations with appellant on
September 16, 1987, September 18 through 20, 1987, and again
on September 23, 1987. However, following each visit Andrew
wet himself and had the equivalent of a nightmare. Dr. Rizzo
concluded that “those are reflections of stress applications,
unless something unusual physically is happening.” When
asked whether it would be in the best interests of Andy to
participate in religious activities with his father at the present
time, Dr. Rizzo testified:

Andy does not feel comfortable with his father. . . . Andy
is avoiding his father.

Andy is familiar with the things that a young child does,
and Andy is familiar with the kind of church services he-
goesto....

. . . I believe he would, therefore, avoid going to the
services with him. And he has been very strong in that.

. . . [T]he religious aspect would be a part of it. And,
frankly, Andy is not open to hardly anything positive from
his father right now.

I believe strongly that Andy wonders whether or not
Dad really is willing to accept Andy for the kid he is and,
therefore, “Will Dad do the things that I’m interested in
rather than doing the things that Dad is interested in?”
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When asked whether he felt long periods of visitation
between Andrew and appellant would have an effect on
Andrew, Dr. Rizzo testified that “without any further
development and work between Andy and his father, 1 do
believe Andy would experience very substantial stress. And I
really firmly believe he wouldn’t tolerate the visitation more
than a few days.”

On cross-examination, Dr. Rizzo admitted that Diane
LeDoux could have imparted some of her strong feelings and
objections to appellant’s religion to Andrew, “but I think also
clearly some of this could be childlike misperceptions on Andy’s
part himself.” When asked whether there is something seriously
threatening Andrew’s health, Dr. Rizzo answered, “I believe
that Andy is diagnosable of having a maladjustment problem
currently. Yes, he is under stress. Yes, it is serious. It is not the
most serious, but it is significant . . . .” Dr. Rizzo concluded that
religion, particularly appellant’s religion, is one of the factors
that has caused the stress that Andrew is experiencing.

The trial court found that there were numerous beliefs and
practices of Jehovah’s Witnesses which were in contravention
of those of the Catholic religion. In addition, the trial court
noted that Edward LeDoux wants to take his children with him
when he goes door to door to have Bible discussions with other
people. Edward LeDoux stated that he wants his children to
believe the way that he does. The trial court did not pass
judgment on these or any other beliefs of the Jehovah’s
Witnesses, but did not ignore that these beliefs were still
contrary to the way that Diane LeDoux, the custodial parent,
wants to raise the children. Taking note of the stress that
Andrew was already experiencing, the trial court concluded
that exposing the minor children to more than one religious
practice would have a deleterious effect upon the minor
children. The court found that exposing the children to two
religions would not only affect the relationship between
Edward LeDoux and the minor children, but also would affect
the well-being of the minor children themselves.

In a decree entered December 17, 1987, the trial court placed
custody of the parties’ two minor children with appellee. After
establishing a specific visitation schedule, the trial court
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directed appellant not to “expose or permit himself or.any other
person to expose the minor children of the parties to any
religious practices or teachings that are inconsistent with the
religious teachings espoused by the [appellee], being the
Catholic religion by which the children are being raised.” The
trial court further ordered that at such times as the children
were in appellant’s possession during visitation, appellant could
not prevent or preclude the minor children from engaging in
activities normally permitted by the Catholic religion.

The free exercise clause of the first amendment to the U.S.
Constitution forecloses governmental regulation of religious
beliefs. “Government may neither compel affirmation of a
repugnant belief . . . nor penalize or discriminate against
individuals or groups because they hold religious views
abhorrent to the authorities . . . .” Sherbert v. Verner,374 U.S.
398, 402, 83 S. Ct. 1790, 10 L. Ed. 2d 965 (1963). Courts must
preserve an attitude of impartiality between religions and may
not disqualify a parent solely because of his or her religious
beliefs. Burnham v. Burnham, 208 Neb. 498, 304 N.W.2d 58
(1981); Goodman v. Goodman, 180 Neb. 83, 141 N.W.2d 445
(1966).

Although the prohibition against infringement of religious
belief is absolute, the immunity afforded religious practices by
the first amendment is not so rigid. A state may abridge
religious practices upon a demonstration that some compelling
state interest outweighs a complainant’s interests in religious
freedom. Sherbert v. Verner, supra. See, also, Cantwell v.
Connecticut,310U.8S. 296, 60 S. Ct. 900, 84 L. Ed. 1213 (1940).

The paramount consideration in all cases involving the
custody or visitation of a child is the best interests of the child.
Neb. Rev. Stat. § 42-364 (Reissue 1988). See, also, Ensrud v.
Ensrud, 230 Neb. 720, 433 N.W.2d 192 (1988). Courts have a
duty to consider whether religious beliefs threaten the health
and well-being of a child. Burnham, supra. See, also, Morris v.
Morris, 271 Pa. Super. 19, 412 A.2d 139 (1979); Munoz v.
Munoz, 79 Wash. 2d 810, 489 P.2d 1133 (1971). Prohibiting a
court from considering “ ‘religious factors under any
circumstances would blind courts to important elements
bearing on the best interests of the child.’ ” Burnham, supra at
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502, 304 N.W.2d at 61 (quoting Bonjour v. Bonjour, 592 P.2d
1233 (Alaska 1979)). “The right to practice religion freely does
not include liberty to expose . . . thechild to . . .ill health ... .”
Prince v. Massachusetts, 321 U.S. 158, 166-67, 64 S. Ct. 438, 88
L. Ed. 645 (1944). Thus, when a court finds that particular
religious practices pose an immediate and substantial threat to a
child’s temporal well-being, a court may fashion an order aimed
at protecting the child from that threat. Osier v. Osier, 410 A.2d
1027 (Me. 1980) (citing Sherbert v. Verner, supra, and Levitsky
v. Levitsky, 231 Md. 388, 190 A.2d 621 (1963)). See, also,
Goodman v. Goodman, supra; Matter of Bentley v Bentley, 86
A.D.2d 926, 448 N.Y.S.2d 559 (1982). In so doing, a court must
narrowly tailor its order so as to result in the least possible
intrusion upon the constitutionally protected interests of the
parent. Osier, supra.

A de novo review of the record discloses no abuse of
discretion on the part of the trial court. There is ample evidence
to conclude that the stress Andrew was experiencing posed an
immediate and substantial threat to his well-being. The stress
that Andrew was experiencing was neither hypothetical nor
tenuous. In Dr. Rizzo’s words, Andrew’s stress is serious. The
fact that the involuntary exposure to disparate religions was but
one factor in the source of Andrew’s stress does not detract
from the trial court’s conclusion that these religious differences
have and will continue to have a deleterious effect on Andrew
and, likewise, the other minor child, Peter.

The order of the trial court is narrowly tailored in that it
imposes the least possible intrusion upon Edward LeDoux’s
right of free exercise of religion and the custodial mother’s right
to control the religious training of a child. The custodial parent
normally has the right to control the religious training of the
child. Goodman v. Goodman, supra. The dissolution decree
merely forecloses the exposure of the LeDoux children to those
practices and teachings which are inconsistent with the Catholic
religion. The appellant is free to discuss beliefs of the Jehovah’s
Witnesses with his children so long as they are consistent with
the Catholic religion. Because appellant has had previous
exposure to the Catholic religion, he should not have difficulty
in recognizing those beliefs of the Jehovah’s Witnesses and



LEDOUX v. LEDOUX 487
Citeas 234 Neb. 479

Catholic religions which are conflicting.
AFFIRMED.

GranNT, J., concurring.

I concur fully in the court’s opinion and holding. I write only
to add that I see no reason why a court should not use its
common sense in applying the command of Neb. Rev. Stat.
§ 42-364 (Reissue 1988) that “visitation of minor children shall
be determined on the basis of their best interests.” I do not see
how one parent with one set of religious beliefs and one parent
with a different, conflicting set of religious beliefs can raise
their minor children with full training and instruction in each
parent’s beliefs without reducing their minor children to a
totally confused, psychologically disastrous state. The trial
court in this case was not promoting one religion over another,
but was trying to so act that these young children could retain
their sanity and survive mentally to an adult age when they
could choose their own beliefs. In view of the best interests of
the children, I see no error, constitutional or otherwise, in the
trial court’s actions.

HasTings, C.J., and BOSLAUGH, J., join in this concurrence.

FAHRNBRUCH, J., concurring.

I concur with the majority opinion. The parents’ religious
conflict has clearly detrimentally affected the general welfare of
the older child. Because of the magnitude and intensity of the
conflict, it not only likely will, but inevitably will, detrimentally
affect the general welfare of the younger child. The majority
opinion protects the welfare of the LeDoux children by
adhering to the prior holdings of this court that the custodial
parent normally has the right to control the religious training of
the children of a marriage. Goodman v. Goodman, 180 Neb.
83, 141 N.W.2d 445 (1966). See, also, Burnham v. Burnham,
208 Neb. 498, 304 N.W.2d 58 (1981).

SHANAHAN, J., dissenting.

The majority wanders into theological smoke from the fire
of fervent faith fueled by divergent dogma and eventually
emerges grasping a solution referenced to religion rather than
legal rationale. :

The trial court’s order restricting religious contact and
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communication between Edward LeDoux and his children
undeniably infringes on religious freedom inherent in the
parent-child relationship. The question is whether the order,
religiously restrictive and affirmed by this court, is a
permissible invasion of Edward LeDoux’s religious freedom or
free exercise of religion guaranteed by the first amendment to
the U.S. Constitution and article I, § 4, of the Nebraska
Constitution.

The 1st amendment to the U.S. Constitution applies to the
states through the 14th amendment to the U.S. Constitution.
Cantwell v. Connecticut, 310 U.S. 296, 60 S. Ct. 900, 84 L. Ed.
1213 (1940).

Free exercise of religion, guaranteed by the first amendment
to the U.S. Constitution, is protected from unconstitutionally
applied state power, whether judicial or legislative. See N. A. 4.
C. P v. Alabama,357U.S.449,78 S. Ct. 1163,2 L. Ed. 2d 1488
(1958). Beyond question, “the free exercise of religion is a
fundamental constitutional right.,” Johnson v. Robison, 415
U.S.361,375n.14,94S. Ct. 1160, 39 L.. Ed. 2d 389 (1974). Free
exercise of religion, of course, does not mean that a state,
through appropriate judicial or legislative action, may never
interfere in a private religious matter, for, as the Supreme Court
has expressed:

The state may justify an inroad on religious liberty by
showing that it is the least restrictive means of achieving
some compelling state interest. However, it is still true that
“[t]he essence of all that has been said and written on the
subject is that only those interests of the highest order . . .
can overbalance legitimate claims to the free exercise of
religion.”
Thomas v. Review Bd., Ind. Empl. Sec. Div., 450 U.S. 707,
718, 101 S. Ct. 1425, 67 L. Ed. 2d 624 (1981) (quoting
Wisconsin v. Yoder, 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d
15(1972)).

Moreover, in addition to constitutional considerations, a
modicum of pragmatism dictates that “[c]ourts should proceed
cautiously and with circumspection when dealing with religious
issues.” Khalsa v. Khalsa, 107 N.M. 31, 36, 751 P.2d 715, 720
(1988). “[IIntervention in matters of religion is a perilous
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adventure upon which the judiciary should be loathe to
embark.” Wojnarowicz v. Wojnarowicz, 48 N.J. Super. 349,
354,137 A.2d 618, 621 (1958).

Before today, this court had never directly dealt with the
question whether a child’s noncustodial parent who has
religious tenets contradictory to those of the custodial parent
may be judicially precluded from communicating the
contradictory religious information to a child involved in a
marital dissolution. In Goodman v. Goodman, 180 Neb. 83,
141 N.W.2d 445 (1966), this court recognized that there must be
judicial impartiality toward conflicting religious beliefs of a
child’s parents in a marital dissolution proceeding and then
expressed a general rule that the custodial parent ordinarily
determines the religious training of a child. However, the
Goodman court stated: “We question whether even a
noncustodial parent might legally be, or should be, enjoined
from imparting religious instruction to his child in the absence
of a showing of serious threat to the health or well-being of the
child.” Id. at 89, 141 N.W.2d at 449.

Whether a noncustodial parent in a marital dissolution
proceeding may be enjoined from religious communication
with a child of the noncustodial parent, a question raised but
unanswered in Goodman, has been addressed by several courts
outside Nebraska. For example, in In re Marriage of Murga,
103 Cal. App. 3d 498, 504-05, 163 Cal. Rptr. 79, 82 (1980), the
court observed that

in the majority of American jurisdictions that have
considered the question, the courts have refused to
restrain the noncustodial parent from exposing the minor
child to his or her religious beliefs and practices, absent a
clear, affirmative showing that these religious activities
will be harmful to the child. . . “The refusal to intervene in
the absence of a showing of harm to the child reflects the
protected nature of religious activities and expressions of
belief, as well as the proscription against preferring one
religion over another.

As the court noted in Munoz v. Munoz, 79 Wash. 2d 810,
812-13,489P.2d 1133, 1135(1971):

The courts are reluctant . . . to interfere with the



490 234 NEBRASKA REPORTS

religious faith and training of children where the
conflicting religious preferences of the parents are in no
way detrimental to the welfare of the child. The obvious
reason for such a policy of impartiality regarding religious
beliefs is that, constitutionally, American courts are
forbidden from interfering with religious freedoms or to
take steps preferring one religion over another. [Citations
omitted.]

Thus, the rule appears to be well established that the
courts should maintain an attitude of strict impartiality
between religions and should not disqualify any applicant
for custody or restrain any person having custody or
visitation rights from taking the children to a particular
church, except where there is a clear and affirmative
showing that the conflicting religious beliefs affect the
general welfare of the child.

See, also, Hanson v. Hanson, 404 N.W.2d 460, 463 (N.D.
1987): “[MJost courts . . . have refused to restrain a
noncustodial parent during visitation periods from exposing
the minor child to his or her religious beliefs and practices,
absent a clear, affirmative showing that these religious activities
will be harmful to the child.”

Furthermore, harm that justifies a restrictive infringement
of a parent’s constitutionally protected freedom of religious
expression “should not be simply assumed or surmised; it must
be demonstrated in detail.” Felton v. Felton, 383 Mass. 232,
234, 418 N.E.2d 606, 607 (1981). See, also, Hanson v. Hanson,
supra. Similarly, a judicial finding that a noncustodial parent’s
religion has a detrimental effect on a child cannot be based on
“mere conjecture,” Morris v. Morris, 271 Pa. Super. 19, 412
A.2d 139, 144 (1979), or “mere conclusions and speculation,”
Robertson v. Robertson, 19 Wash. App. 425, 427, 575 P.2d
1092, 1093 (1978).

In Felton v. Felton, supra, the court considered the question
whether or how to accommodate diverse religious practices of
parents, living apart, in the upbringing of a minor child and
stated:

The parents together have freedom of religious expression
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and practice which enters into their liberty to manage the
familial relationships. [Citations omitted.] But the “best
interests” of the child are to be promoted, and when the
parents are at odds, the attainment of that purpose may
involve some limitation of the liberties of one or other of
the parents. . ..

If the dominating goal of the enterprise is to serve a
child’s best interests . . . then it might be thought to follow
that a policy of stability or repose should be adopted by
which the child would be exposed to but one religion
(presumably that of the custodial parent) at whatever cost
to the “liberties” of the other parent. The law, however,
tolerates and even encourages up-to a point the child’s
exposure to the religious influences of both parents
although they are divided in their faiths. This, we think, is
because the law sees a value in “frequent and continuing
contact” of the child with both its parents . . . and thus
contact with the parents’ separate religious preferences.
There may also be a value in letting the child see, even at an
early age, the religious models between which it is likely to
be led to choose in later life. And it is suggested,
sometimes, that a diversity of religious experience is itself
a sound stimulant for a child. [Citation omitted.] In all
events, the question that comes to the courts is whether, in
particular circumstances, such exposures are disturbing a
child to its substantial injury, physical or emotional, and
will have a like harmful tendency for the future. [Citation
omitted.] The critical literature warns against perverting a
quest for the child’s best interests into one for the psychic
comfort of the parents — a warning against overvaluing
the parents constitutional hbertles [Citations omitted.]
A warning is equally in order against depriving a parent of
all connection with the child, or connection on the
religious plane, out of an exaggerated fear of injury to the
child.

383 Mass. at 233-35, 418 N.E.2d at 607-08. See, also, Compton
v. Gilmore, 98 1daho 190, 560 P.2d 861 (1977); Khalsa v.
Khalsa, 107 N.M. 31, 751 P.2d 715 (1988); Morris v. Morris,
supra.
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Recognizing that a court should be extremely cautious in its
intervention into the religious training of a child, which is an
extremely private matter, the court in In re Marriage of Mentry,
142 Cal. App. 3d 260, 269-70, 190 Cal. Rptr. 843, 850 (1983),
stated that

the decision to intervene must not only be conditioned
upon a clear affirmative showing of harm or likely harm
to the child and the exhaustion of mediation but must
concomitantly reflect the considered judgment that such
harm presents a graver problem than those attendant
upon coercive intervention in family privacy.

With the foregoing backdrop of judicial observations and
reasoning expressed by courts in other jurisdictions, the
sequence of events in the LeDoux proceedings is noteworthy.
On April 17, 1987, Diane LeDoux filed the petition for a legal
separation from Edward LeDoux and to obtain custody of the
LeDoux children, Andrew and Peter. The district court, on
April 28, excluded Edward LeDoux from the family’s residence
and, on May 19, set a rigid schedule for Edward LeDoux’s
visitation of his children, a schedule which limited Edward’s
contact with his children to 3!/2 hours during 1 day of each
week and visitation throughout alternate weekends.

Diane LeDoux, a Catholic, readily acknowledged that she
did not want the LeDoux children to be involved in religious
activities of Edward LeDoux, whose religion was Jehovah’s
Witnesses, because she had “done research into [Jehovah’s
Witnesses and] found it to be totally opposite of my religion.”
Diane LeDoux harbored “some rather strong feelings about
religion . . . strong dislike or distaste” for Edward LeDoux’s
religion, conveyed her sentiments regarding Jehovah’s
Witnesses to 6-year-old Andrew, and went so far as to tell
Andrew that the Jehovah’s Witnesses “would mess up his
[Andrew’s] mind just like they messed up the mind of his
father.” Also, Diane LeDoux told Andrew that “his father is
not supposed to show him any books” or discuss religion and
Bible stories with him.

In mid-May 1987, Diane LeDoux took Andrew to Dr. Rizzo,
a psychologist, who observed that the child was “a very bright,
precocious, verbal child, very energetic, very active, high drive;
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and, yet, during the course of my time with him, he was very
anxious, uncomfortable, at times angry, angry about the
situation in terms of his father and, on occasion, was angry
with myself as well.”

At trial, in answer to the question “Is it unusual that people
have some difficulty in adjusting to divorce, men, women, and
children?” Dr. Rizzo responded: “Of course not.” On the
subject of Andrew’s “stress,” cross-examination by Edward
LeDoux’s lawyer produced the following:

Q. .. . Doctor, do children have difficulty sometimes
adjusting to divorce, separation from their father or
mother?

A. Certainly.

Q. And sometimes they get angry about it?

A. Yes.

Q. And sometimes they blame one parent over the
other, don’t they?

A. Yes.

Q. Particularly blame the parent who leaves the house,
leaves the family?

A. That does happen.

Q. Do you think it’s possible that Andy might be angry
at [his father], might be misfocusing or confused and
having some difficulty in adjusting to the fact that he’s five
years old and his father has left?

A. There’s no doubt in my mind that Andy is very angry
with his father and that truly the issue of religion could
become an unnecessary stumbling block.

Dr. Rizzo further testified that “from a relational
standpoint, [Andrew] felt that being with his father was not a
lot of fun” and that

with Andy being as bright as he is and also being very
energetic, he requires a lot of intense time; and that one
has to find things that he’s interested in and be willing to
shift and get into different activities, perhaps, when
you’re sitting down and playing with him every 15
minutes. :
According to Dr. Rizzo, Andrew “didn’t feel that Dad played



494 234 NEBRASKA REPORTS

with him the way he wanted him to play; that Dad did the things
he wanted to do, not the things that Andy wanted to do.”

Also, Dr. Rizzo testified that Andrew “spoke very strongly
about [Edward LeDoux’s] trying to get him [Andrew] — trying
to read him religious stories and trying to get him to pray, and
things of this nature,” and that Andrew was “afraid that his
father was going to . . . force him to pray, force him to read
religious books” when Diane LeDoux had told Andrew that
“his father was not supposed to do that.” When asked whether
Andrew was “mouthing the beliefs of his mother when -
[Andrew] talks about Jehovah’s Witnesses,” Dr. Rizzo
responded, “I would have to say there is no doubt that the child
is probably mouthing some of those things” which had been
“put into his ears by his mother.”

In further cross-examination of Dr. Rizzo, the following
exchange occurred:

Q. Isn’t that the source of his stress, though, the fact
that his mother has told him one way and his father
another?

A. Yes.

Q. With regard to religion?

A. Certainly, religion.

Q. And if one of them would stop pulling, there
wouldn’t be the stress; isn’t that correct?

A. Or if they both came to some other ground,
certainly.

Q. Would the stress that you told us about be removed if
neither party said anything about religion to the child?

A. Well, the issue of stress would be gone; but, then, the
issue of the relationship would emerge as the primary
issue.

Q. And the relationship during divorce is sometimes, I
think you told us, difficult?

A. Yes.

Q. Particularly for the parent that moves out?

A. Yes.

Q. And it takes some time to reestablish that
relationship?
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A. Yes.

Concerning Andrew’s bed-wetting in the fall of 1987, Dr.
Rizzo expressed the opinion that “the wetting experiences were
reflecting the stress that Andy was feeling for being with his
father during visitation when he hadn’t seen Dad for some time
for overnight; so it was his experience of stress at that time.”

Dr. Rizzo acknowledged that part of Andrew’s stress was
attributable to the fact that Andrew was “very highly sensitive
to his father probably saying anything about religion, any kind
of mention about prayer, any kind of mention of a book,” after
Diane LeDoux had informed Andrew that his father was not
supposed to show him any books, including Bible stories, or
discuss religion with Andrew. However, Dr. Rizzo also
acknowledged that with the cooperation of parents, a child
might be introduced to two different religions in a manner
which would not be stressful.

From the foregoing evidence, one cannot reach the
reasonable conclusion, based on a clear and affirmative
showing, that Edward LeDoux’ religious activities, in and of
themselves, are, or will be, harmful to Andrew LeDoux. See,
Khalsa v. Khalsa, 107 N.M. 31, 751 P.2d 715 (1988) (general
testimony about the parents’ conflicting religious beliefs which
caused a child to be upset or confused is insufficient to
demonstrate harm to a child and justify prohibition of a
noncustodial parent’s religious instruction to the child);
Hanson v. Hanson, 404 N.W.2d 460 (N.D. 1987) (possibility
that noncustodial parent’s religion may strain the parent-child
relationship falls short of the necessary clear and affirmative
showing of harm to justify restriction on the noncustodial
parent’s expression of religious beliefs); Morris v. Morris, 271
Pa. Super. 19, 412 A.2d 139 (1979) (judicial inquiry regarding a
parent’s religious belief in reference to child custody and
visitation is limited to determining whether a religious belief or
practice has a detrimental effect on a child); Robertson v.
Robertson, 19 Wash. App. 425, 575 P.2d 1092 (1978) (child’s
alarm at parental religious beliefs is insufficient to justify an
order restricting the noncustodial parent’s religious instruction
of the child); Compton v. Gilmore, 98 1daho 190, 560 P.2d 861
(1977) (a child’s unusual behavior after visiting the
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noncustodial parent was attributable to the occurrence of
visitation as an occasion or opportunity to express parental
conflict and was unattributable to the noncustodial parent’s
religious practices); Munoz v. Munoz, 79 Wash. 2d 810, 489
P.2d 1133 (1971) (duality of religious beliefs does not per se
create a conflict in a child’s mind).

For some unexplained reason, this court’s majority recounts
testimony that “Jehovah’s Witnesses observe only one holiday,
that being the memorial of the death of Jesus Christ, and they
believe that patriotism is divisive.” As the court remarked in
Levitsky v. Levitsky, 231 Md. 388, 398, 190 A.2d 621, 626
(1963):

There are a number of cases holding that the fact that a
parent teaches a child religious doctrines which are at
variance with those of the majority is not a ground for a
change of custody, and this rule has been applied in cases
involving Jehovah’s Witnesses and their tenets against
saluting the flag, military service and the observance of
Christmas, or one or more of those matters.

If religious beliefs in Jehovah’s Witnesses regarding military
service, flag-saluting, and observance of Christmas are
. insufficient or impermissible bases to change child custody, as
pointed out in Levitsky, those religious beliefs and practices are
impotent for the initial determination of child custody.
Furthermore, “[q]uestions regarding the celebration of
Christmas and birthdays or relating to participation in the
electoral process or military service are not within the ambit of
religious views which may reasonably be construed as
endangering the mental or physical health of the child.” Clift v.
Clift, 346 So. 2d 429, 435 (Ala. Civ. App. 1977). In LeDouxes’
case, nothing established that tenets of Jehovah’s Witnesses
concerning holidays or patriotism are detrimental to the
LeDoux children. For that reason, reference to any religious
perspective of holidays or patriotism is intellectually offensive
and legally irrelevant to a rational resolution of the child
visitation issue.

There is another curious consequence of the conclusion
reached by the majority of this court. Concerning visitation of
the LeDoux children, the trial court ordered that Edward
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LeDoux “shall not expose or permit himself or any other
person to expose the minor children of the parties to any
religious practices or teachings that are inconsistent with the
religious teachings espoused by [Diane LeDoux], being the
Catholic religion by which the children are being raised.” That
order, the majority believes, is “narrowly tailored” to impose
the “least possible intrusion” on Edward LeDoux’s right to free
exercise of his religion and Diane LeDoux’s right to determine
religious training for the LeDoux children. An order quite
similar to that reviewed in LeDouxes’ case existed in Felton v.
Felton, 383 Mass. 232, 237, 418 N.E.2d 606, 609 (1981), where
the father, a member of Jehovah’s Witnesses and the
noncustodial parent, was granted child visitation “ ‘provided
that he refrains from giving his children any religious training
or education which shall be in conflict or contrary with the
religious training and beliefs of the custodial parent,” ” a
member of the Congregational Church. With practical
perspicacity, the Felton court noted that the child visitation
order “on its face would require subtle interpretation and raise
infinite difficulties of enforcement.” 383 Mass. at 237, 418
N.E.2d at 609.

Morris v. Morris, 271 Pa. Super. 19, 412 A.2d 139 (1979), is
an illustration of a narrowly tailored child visitation order,
when a noncustodial parent’s religious beliefs or practices cause
detriment to a child. In Morris, the child, a baptized Catholic,
was in custody of her mother and would probably, although not
necessarily, be psychologically damaged as the result of the
child’s accompanying her father, the noncustodial parent,
during his door-to-door dissemination of doctrine embraced by
Jehovah’s Witnesses. The trial court prohibited the father from
taking the child on such door-to-door proselytistic endeavors.
In upholding the restriction in the visitation order, the Morris
court commented: “The order is, at any rate, quite liberal.
Appellant is not prohibited from seeing [his daughter], nor
from discussing his beliefs with her, but only from forcing her to
accompany him on his door-to-door visits.” 412 A.2d at 147.

This court’s majority attempts to avoid the subtle
interpretations and infinite difficulties in enforcement of the
LeDoux visitation order by bootstrapping the certainty which is
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necessary for enforceability of the visitation order:
[Edward LeDoux] is free to discuss beliefs of the
Jehovah’s Witnesses with his children so long as they are
consistent with the Catholic religion. Because [Edward
LeDoux] has had previous exposure to the Catholic
religion, he should not have difficulty in recognizing those
beliefs of the Jehovah’s Witnesses and Catholic religions
which are conflicting.
While the boundless breadth of the restrictive child visitation
order in the present appeal may engender countless quodlibets
concerning the dichotomy of dogma between Jehovah’s
Witnesses and Catholicism, resort to Edward LeDoux’s
comprehension of Catholicism is hardly an objective standard
for evaluating whether there is compliance or noncompliance
with the visitation order, renders a catechism indispensable for
a proceeding to punish contempt of court or change existing
visitation rights, and, in quintessential imprudence, casts a
judgein the role of a theological umpire.

What the majority has characterized as a “narrowly
tailored” visitation order is, in reality, a judicial straitjacket,
constricting Edward LeDoux and preventing him from
discussing with his children any religious belief or practice
which may contradict or conflict with Catholic doctrine. Thus,
the LeDoux visitation order prohibits Edward LeDoux’s free
exercise of his religion in reference to his children and,
consequently, constitutes a denial of religious freedom
protected by the state and federal Constitutions.

In summary and conclusion, dissolution of the LeDoux
marriage was traumatic to all concerned, parents as well as
children. Yet, it was Diane LeDoux’s distaste or dislike for
Jehovah’s Witnesses doctrine and her intense indoctrination of
the children, especially Andrew, which resulted in Andrew’s
reactive disturbance when he was confronted with his father’s
activities of a religious nature, paternal conduct that had been
maternally condemned as something which Edward LeDoux
was not “supposed to do.” It is all too clear that day by day
Andrew had to be taught to turn away from another’s religion
practiced in a different way. Through such inculcation, Edward
LeDoux’s reading a telephone book to Andrew could be made a
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taboo.

The restrictive visitation order applies to both LeDoux
children, Andrew and Peter. Putting aside the fact that the
testimony about possible detriment related to only one of the
LeDoux children, Andrew, there is no clear and affirmative
showing that any of Edward LeDoux’s religious beliefs were, or
would likely be, detrimental to the well-being of the LeDoux
children. The religious restriction should have been excised
from the child visitation order and the district court’s judgment
reversed accordingly.

NEBRASKA STATE BANK, A CORPORATION, APPELLEE, V. WALTER E.
PEDERSENETAL., APPELLANTS, DALE KNUDSENET AL.,
APPELLEES.
452N.W.2d 12

Filed February 23, 1990. No. 88-183.

1. Equity: Mortgages: Reformation. A separate suit in equity to reform a
mortgage to correct a mutual mistake of the parties is not necessary.

2. [Equity: Mortgages: Reformation: Foreclosure. The reformation of a mortgage
to correct a mutual mistake is incidental to the foreclosure of a mortgage and
any and all equitablerights the mortgagee can show he or she hasinit. '

3. Reformation: Intent. A court may, although not requested by either party,
reform an instrument to the ascertained intentions of the parties.

. Reformation may be granted to correct an erroneous
instrument to express the true intent of the parties to the instrument.

5. Reformation: Intent: Presumptions: Evidence. To overcome the presumption
that the written instrument correctly expresses the intention of the parties and
obtain reformation, the evidence must be clear, convincing, and satisfactory.

6. Evidence: Words and Phrases. Clear and convincing evidence means and is that
amount of evidence which produces in the trier of fact a firm belief or conviction
about the existence of the fact to be proved.

7. Reformation: Fraud. Reformation may be ordered where there has been a
mutual mistake or where there has been a unilateral mistake caused by the fraud
or inequitable conduct of the other party.

8. Reformation: Intent. A mutual mistake exists where there has been a meeting of
the minds of the parties and an agreement actually entered into, but the
agreement in its written form does not express what was really intended by the
parties. :
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Reformation: Words and Phrases. For purposes of reformation, mutual
mistake is defined as a belief shared by the parties, which is not in accord with
the facts. A mutual mistake is one common to both parties in reference to the
instrument to be reformed, each party laboring under the same misconception
about the instrument.
Reformation: Intent. The fact that one of the parties denies that a mistake was
made does not prevent a finding of mutual mistake, nor prevent reformation.
. An erroneous omission or deletion, even by a scrivener, from an
instrument intended to reflect the agreement of the parties is a mutual mistake
and is contrary to thereal intention and agreement of the parties.
Mortgages. An individual need not be personally obligated for the debt of
another in order to mortgage his or her property as security for the debt of
another.
Mortgages: Liens: Intent. Entering satisfaction of a mortgage and taking a new
one, when designed by the parties to be merely a continuation of the first
mortgage, and when the two acts are practically simultaneous or parts of the
same transaction, are not an extinguishment of the mortgage, but a renewal
thereof, and do not give priority to an intervening lien, especially where it is done
in good faith and without any intention to release the lien of the mortgage.

: . The intent of the parties regarding release of the lien of
a mortgage controls not the recorded release.
Where the holder of a senior mortgage discharges it of
record and contemporaneously takes a new mortgage, he or she will not, in the
absence of paramount equities, be held to have subordinated his or her security
to an intervening lien unless the circumstances of the transaction indicate this to
have been his or her intention, or such intention upon his or her part is shown by
extrinsic evidence.
Mortgages: Presumptions: Intent. Ordinarily, it is presumed that one must have
intended to keep alive his mortgage title, where it was essential to his security
against an intervening title; and this presumption applies although the party
through ignorance of such intervening title may have actually discharged the
mortgage and canceled the notes, and really intended to extinguish them.
Mortgages: Liens. Generally, where an existing lien has been discharged and
released by the holder and a renewal taken without knowledge of the existence of
an intervening lien against the property, the mortgagee will be regarded as acting
under such a mistake of fact as to entitle him or her to relief by a restoration of
his or her priority if the rights of innocent parties are not involved.

Appeal from the District Court for Dakota County: ROBERT

E. OTTE, Judge. Affirmed.

Kurt A. Hohenstein, of Rager & Hohenstein, P.C., for

appellants Pedersen et al.

Norris G. Leamer, of Leamer Law Office, for appellant

Melvin Pedersen.
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HasTings, C.J.

The defendants Pedersen appeal the judgment of the district
court which foreclosed the mortgage of the plaintiff, Nebraska
State Bank (Bank) of South Sioux City, Nebraska. Defendants
Pedersen assign as error that the district court erred in holding
that the 1983 mortgage of the Bank was paramount to the
recorded mortgages of defendants Pedersen, in construing the
1983 mortgage and note to be an obligation of LeRoy and Dee
Ann Pedersen, in holding that the 1983 mortgage granted a
mortgage over property owned by LeRoy and Dee Ann
Pedersen, in allowing parol evidence to vary the terms of the
written 1983 mortgage, and in deciding the case contrary to the
evidence and the law. We affirm.

This litigation arose as the result of a series of mortgages
executed by the defendants Walter E. and Elsie Pedersen to the
Bank, with intervening conveyances of the mortgaged property
to children of the Pedersens, LeRoy Pedersen, Melvin
Pedersen, and Dorothy Pedersen, and to LeRoy’s wife, Dee
Ann, for what are assumed to be legitimate estate planning
purposes.

The Bank filed a petition on January 22, 1987, requesting
foreclosure on a mortgage covering the following parcels of
land located in Dakota County:

Tract 1 —NE /a4 NE /4 of Sec. 31, Twp. 29, R. 7 Except
[certain described property]; also the NW /4 NW 1/4 SE
1/a NW /4 and SW !/4 NE /4 of Sec. 32, Twp. 29, R. 7
[less certain parcels of land no longer involved in this
appeal]. Tract2— NW /s 0f Sec. 8, Twp.28 N,R. 7E. ...
Tract 3—SE /4 of Section 8, Twp. 28 North, R. 7E. . ..
Tract 4—[a] SE /4 of Section 31, Twp. 29, R. 7E; [b] W /2
SW /4 and SW /4 NW 1/4 of Sec. 32, Twp. 29, Range 7
E.; and [c] the SE /4 of Sec. 5, Twp. 28, Range 7East . . ..
(Emphasis supplied.)
Although not part of the land covered by the mortgage
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sought to be foreclosed, also mentioned by the parties is the
following parcel of land: Tract X “-SW1/4 of Section 4,
Township 28 North, Range 7East . ...”

At trial all parties stipulated that mortgages of The Federal
Land Bank of Omaha are first and superior liens against Tract
X, Tract 4, and Tract 3.

Evidence presented at the trial held on November 19, 1987,
established the following facts.

On March 31, 1975, Walter and Elsie Pedersen gave the Bank
a mortgage in the amount of $135,220, covering Tracts 1, 2, 3,
4, and X—1,090 acres. This mortgage was recorded on April 1,
1975.

On June 7, 1976, Walter and Elsie Pedersen gave the Bank a
mortgage in the amount of $37,616, covering Tracts 1, 2, 3, 4,
and X—1,090 acres. This mortgage was recorded on June 8,
1976.

Although the details are not clear from the record, at some
time prior to December 21, 1976, Walter and Elsie Pedersen
conveyed the “SW /4 of Section 4, Township 28 North, Range 7
[Tract X]”—160 acres—to their son LeRoy Pedersen.

On December 21, 1976, Walter and Elsie Pedersen, in
consideration of “one dollar and other valuable
considerations,” conveyed to LeRoy Pedersen the “SE!/4 of
Section 5, Township 28 North, Range 7 [part (c) of Tract 4]”
and the “SE'/4 of Section 8, Township 28 North, Range 7 [Tract
3]” by a warranty deed which noted the encumbrance of a first
mortgage held by the Bank on the property.

That same day LeRoy Pedersen gave Walter Pedersen a
promissory note in the amount of $56,000. Subsequently, on
various dates, Walter Pedersen assigned unpaid principal on the
promissory note to his daughter, Dorothy Pedersen, and his son
Melvin Pedersen, each receiving a total assignment of $24,000
of unpaid principal, leaving a balance of $8,000 unpaid
principal unassigned.

On December 21, 1976, LeRoy and Dee Ann Pedersen also
gave Walter Pedersen the following real estate mortgages: (1) a
mortgage in the amount of $38,400, covering part (c) of Tract 4;
(2) amortgage in the amount of $56,000, covering Tract 3; and
(3) four mortgages each in the amount of $6,000 and each
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covering Tract 3.

Walter Pedersen subsequently assigned two of the $6,000
mortgages to Dorothy Pedersen and two of the $6,000
mortgages to Melvin Pedersen.

The deed from Walter and Elsie Pedersen, all of the
mortgages from LeRoy and Dee Ann Pedersen, and all of the
assignments of mortgage from Walter Pedersen were recorded
on January 6, 1978.

The inference to be drawn from Dee Ann Pedersen’s
testimony at trial is that the foregoing intrafamily transactions
were part of the estate planning of Walter and Elsie Pedersen.

On January 16, 1979, Walter and Elsie Pedersen gave the
Bank a real estate mortgage in the amount of $174,020.43,
covering Tracts 1, 2, 3, 4, and X—1,090 acres. This mortgage
was recorded on January 17, 1979. Unaware that Walter and
Elsie Pedersen had conveyed away some of the land covered by
the 1975, 1976, and 1979 mortgages because the July 10, 1978,
financial statement provided to the Bank by Walter Pedersen
indicated ownership of 1,090 acres, the Bank, on January 16,
1979, also executed a release of mortgage releasing the 1975
mortgage and the 1976 mortgage. The release of mortgage was
recorded on January 17, 1979,

On January 16, 1980, Walter and Elsie Pedersen gave the
Bank a real estate mortgage in the amount of $192,292.58,
covering Tracts 1, 2, 3, 4, and X—1,090 acres. At this time the
Bank was still unaware that Walter and Elsie Pedersen had
conveyed away part of the property covered by the mortgage
because the September 10, 1979, financial statement provided
to the Bank by Walter Pedersen still indicated ownership of
1,090 acres. The mortgage was recorded on January 17, 1980.

The financial statement provided to the Bank by Walter
Pedersen on September 9, 1980, indicated for the first time that
Walter and Elsie Pedersen claimed ownership of only 930 acres,
rather than 1,090 acres. Walter Pedersen told Randall Lanning,
a vice president of the Bank handling Walter and Elsie
Pedersen’s loan file, that 160 acres (Tract X) had been deeded to
LeRoy Pedersen. Due to the change in the number of acres, in
January 1981 the Bank requested a title search. The title search
revealed the 1976 deed conveying to LeRoy Pedersen Tract 3
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and part (c) of Tract 4. Presumably the title search also revealed
the mortgages from LeRoy and Dee Ann Pedersen to Walter
Pedersen, covering Tract 3 and part (c) of Tract 4. Although
there was reference to the assignments of the four $6,000
mortgages on the reverse side of the 1981 title search, Lanning
failed to see this information.

On February 12, 1981, Walter and Elsie Pedersen gave the
Bank a real estate mortgage in the amount of $248,802.81,
covering Tracts 1, 2, 3, and 4, but not Tract X—930 acres.
Although only Walter and Elsie Pedersen were listed as
mortgagors in the grantor clause, the mortgage was signed by
Walter, Elsie, LeRoy, and Dee Ann Pedersen. Lanning testified
that the Bank requested the signatures of LeRoy and Dee Ann
Pedersen because of the 1976 conveyance of Tract 3 and part (c)
of Tract 4 to LeRoy Pedersen. Dee Ann Pedersen testified that
Lanning told her that she and LeRoy would not be obligated on
the debt if they signed the mortgage document. Although the
signatures of Walter and Elsie Pedersen were acknowledged,
the signatures of LeRoy and Dee Ann Pedersen were not. The
mortgage was recorded on February 13, 1981.

On February 12, 1981, Walter and Elsie Pedersen also
entered into a subordination agreement with the Bank
regarding Tract 3 and part (c) of Tract 4. The subordination
agreement stated that Walter and Elsie Pedersen were holders
of real estate mortgages from LeRoy and Dee Ann Pedersen
dated December 21, 1976, and recorded on January 6, 1978, in
mortgage record book 86, pages 512-21 inclusive, of the real
estate records of Dakota County, Nebraska. The agreement
further stated that the Bank held a real estate mortgage of
Walter and Elsie Pedersen, covering the above-described
property in the amount of $248,802.81, dated February 12,
1981, and recorded on February 13, 1981. The agreement then
provided that Walter and Elsie Pedersen subordinated their
“ownership and contractual rights” in Tract 3 and part (c) of
Tract 4 to the lien of the Bank’s real estate mortgage. The lien of
the Bank’s mortgage was to be “senior and prior to the rights
and heir of the mortgages recorded in Mortgage Record Book
86, page 512-521 inclusive, of the real estate records of Dakota
County, Nebraska.” Walter and Elsie Pedersen signed the
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subordination agreement, but their signatures were not
notarized. (It should be noted that pages 512-21 inclusive, of
mortgage record book 86, cover not only the mortgages on
Tract 3 and part (c) of Tract 4 from LeRoy and Dee Ann
Pedersen to Walter Pedersen, but also the assignments of
mortgages from Walter Pedersen to Melvin Pedersen and
Dorothy Pedersen.)

On May 11, 1983, Walter and Elsie Pedersen gave the Bank a
master note in the amount of $350,000. On that day Walter and
Elsie Pedersen also gave the Bank a real estate mortgage in the
amount of $350,000, covering Tracts 1, 2, 3, -and 4, but not
Tract X—930 acres. Although again only Walter and Elsie
Pedersen were listed as mortgagors in the grantor clause, the
mortgage was signed by Walter and Elsie Pedersen on May 11,
1983, and by LeRoy and Dee Ann Pedersen on May 16, 1983.
The Bank requested that LeRoy and Dee Ann Pedersen sign the
1983 mortgage for the same reason they signed the 1981
mortgage, i.e., because of LeRoy Pedersen’s ownership interest
indicated on the title search. Dee Ann Pedersen testified that in
1983 she asked if the mortgage was the same as before in that
she and LeRoy would not be obligated on the debt and that
Lanning said that was correct. All signatures were
acknowledged, and the mortgage was recorded on May 17,
1983.

Although it was the May 11, 1983, mortgage the Bank sought
to foreclose, the Bank in its amended petition also requested
“such other and further relief as the Court may deem just and
equitable.” All Pedersens were named as defendants to the
action.

On December 18, 1987, the trial court rendered a judgment
in favor of the Bank in the amount of $404,149.66 as of
November 19, 1987, plus interest at 14.5 percent per annum
accruing at a rate of $113.03 per day. The Bank’s lien was
subject only to the lienhold interest of The Federal Land Bank
of Omaha and the unpaid real estate taxes. On March 8, 1988,
the court issued an order of sale. On April 20, 1988, the sheriff’s
sale took place, and the land was sold to the Bank for
$282,541.82. On May 10, 1988, the court issued an order
confirming the sale.
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Some preliminary observations and conclusions may be
reached. Tracts 1 and 2 are owned by Walter and Elsie Pedersen,
and the Bank is the only entity with a mortgage lien on these
premises. Therefore, foreclosure in favor of the Bank was
appropriate. Parts (a) and (b) of Tract 4 are also owned by
Walter and Elsie Pedersen, upon which the Bank has a lien
subject to the prior lien of The Federal Land Bank of Omaha.
Tract 3 and Part (c) of Tract 4 are owned by LeRoy and Dee Ann
Pedersen subject to the superior lien of The Federal Land Bank.
The Bank claims a lien on these premises second only to The
Federal Land Bank. Tract X appears to be owned by LeRoy and
Dee Ann Pedersen and is not involved in this appeal.

Thus, at issue is the priority of the Bank’s lien, if any, on Tract
3 and part (c) of Tract 4 as to all parties other than The Federal
Land Bank, whose superiority is conceded.

LeRoy and Dee Ann Pedersen claim that because they are
record title owners of Tract 3 and part (c) of Tract 4 and they are
not parties to the 1983 mortgage because their names do not
appear in the grantor clause, the Bank does not even have a lien
on these premises. Although not alleged or requested in the
amended petition, the Bank contends that the omission of the
names of LeRoy and Dee Ann Pedersen from the grantor clause
was a scrivener’s error and requests that the document be
reformed to conform to the intentions of the parties.

A separate suit in equity to reform a mortgage to correct a
mutual mistake of the parties is not necessary. Gurske v. Strate,
165 Neb. 882, 87 N.W.2d 703 (1958). The reformation of a
mortgage to correct a mutual mistake is incidental to the
foreclosure of a mortgage and any and all equitable rights the
mortgagee can show he or she has in it. First Fed. Sav. & Loan
Assn. v. Thomas, 230 Neb. 465, 432 N.W.2d 222 (1988). A
court may, although not requested by either party, reform an
instrument to the ascertained intentions of the parties. First
Fed. Sav. & Loan Assn. v. Thomas, supra.

Reformation may be granted to correct an erroneous
instrument to express the true intent of the parties to the
instrument. Jelsma v. Acceptance Ins. Co., 233 Neb. 556, 446
N.W.2d 725 (1989). To overcome the presumption that the
written instrument correctly expresses the intention of the
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parties and obtain reformation, the evidence must be clear,
convincing, and satisfactory. Jelsma v. Acceptance Ins. Co.,
supra. Clear and convincing evidence means and is that amount
of evidence which produces in the trier of fact a firm belief or
conviction about the existence of the fact to be proved. Haines
v. Mensen, 233 Neb. 543, 446 N.W.2d 716 (1989).

Reformation may be ordered where there has been a mutual
mistake or where there has been a unilateral mistake caused by
the fraud or inequitable conduct of the other party. Jelsma v.
Acceptance Ins. Co., supra. The Bank, here, argues no fraud
and, hence, in order for reformation to be an appropriate
remedy, there has to have been a mutual mistake. A mutual
mistake exists where there has been a meeting of the minds of
the parties and an agreement actually entered into, but the
agreement in its written form does not express what was really
intended by the parties. Jelsma v. Acceptance Ins. Co., supra.
For purposes of reformation, mutual mistake is defined as a
belief shared by the parties, which is not in accord with the
facts. A mutual mistake is one common to both parties in
reference to the instrument to be reformed, each party laboring
under the same misconception about the instrument. Jelsma v.
Acceptance Ins. Co., supra.

The fact that one of the parties denies that a mistake was
made does not prevent a finding of mutual mistake, nor prevent
reformation. Omaha Door Co. v. Mexican Food Manuf. of
Omaha, 232 Neb. 153,439 N.W.2d 776 (1989).

An erroneous omission or deletion, even by a scrivener, from
an instrument intended to reflect the agreement of the parties is
a mutual mistake and is contrary to the real intention and
agreement of the parties. Newton v. Brown, 222 Neb. 605, 386
N.W.2d 424 (1986).

The evidence is clear and convincing that the parties intended
LeRoy and Dee Ann Pedersen to be mortgagors and that their
names were excluded from the grantor clause of the 1983
mortgage through a scrivener’s error.

Looking at the 1983 mortgage, four individuals signed the
mortgage, although only two of the four were listed as
mortgagors in the grantor clause. Furthermore, the signatures
of LeRoy and Dee Ann Pedersen were acknowledged. The
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description of the land to be covered included parcels of land
that everyone admits stood of record in the names of LeRoy
and Dee Ann Pedersen—Tract 3 and part (c) of Tract 4. LeRoy
and Dee Ann Pedersen were aware that the 1983 mortgage, like
the 1981 mortgage previously executed, covered property they
owned. In fact, in the 1981 mortgage Dee Ann had the Bank
exclude from the mortgage Tract X because that land was not
being farmed by Walter.

Lanning testified that the Bank intended by obtaining the
signatures of LeRoy and Dee Ann Pedersen to have them as
mortgagors and that the Bank required the signatures before
extending additional credit to Walter and Elsie Pedersen in their
farming operation.

Dee Ann Pedersen testified that she and LeRoy Pedersen
signed the 1983 mortgage because Walter Pedersen called as
he did in 1981. In 1981 she and LeRoy Pedersen signed the
mortgage because Walter Pedersen called when he needed
them to sign before he could start his spring farming. Dee Ann
Pedersen did testify that she was told by Lanning that it would
be the same as in 1981 and that she and LeRoy would not be
obligated on the debt. Although Dee Ann Pedersen testified
that she did not know the legal effect of signing the mortgage,
she did admit that she understood that the purpose was for
Walter and Elsie Pedersen to obtain financing.

There simply was no other reason for LeRoy and Dee Ann
Pedersen to sign the mortgage other than to be mortgagors.
Even if Lanning did tell LeRoy and Dee Ann Pedersen that they
would not be obligated on the debt of Walter and Elsie
Pedersen, that would not change the status of LeRoy and Dee
Ann Pedersen as mortgagors. An individual need not be
personally obligated for the debt of another in order to
mortgage his or her property as security for the debt of another.
See Columbus Land, Loan & Bldg. Assn. v. Wolken, 146 Neb.
684,21 N.W.2d 418 (1946).

Since the discrepancy between the grantor clause and the
signatures may be corrected by reformation, the issue as to
ambiguity and parol evidence raised by the parties need not be
addressed.

As reformation is granted to include LeRoy and Dee Ann
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Pedersen as mortgagors, Tract 3 and part (c) of Tract 4 will
be covered by the 1983 mortgage. Thus, the remaining issue to
be resolved is the priority of the Bank’s lien on these parcels of
land.

The Bank contends that the conveyances, mortgages, and
assignments of mortgages among the Pedersen family occurred
and were recorded in 1976 through 1978, and therefore the
provisions of Neb. Rev. Stat. §§ 36-401 and 36-403 (Reissue
1978), as those statutes existed prior to their repeal in 1980, are
applicable to this case, as are this court’s pre-1980
interpretations of those statutes. The Bank’s conclusion is that
conveyances to relatives which fall within §§ 36-401 and 36-403
are presumptively null and void as to preexisting creditors if the
intent or object or effect of the conveyances is to hinder, delay,
or defraud a preexisting creditor’s recovery of its debt.
Although we do not agree that the conveyances were
fraudulent, it is not necessary for us to discuss that issue, as will
be apparent.

As has been set out in some detail, there was a series of
mortgage loans made by the Bank to Walter and Elsie Pedersen,
beginning with the loan in 1975. A second loan was made in
1976. Then in 1979, Walter and Elsie Pedersen, without
informing the Bank that they had conveyed some of the land
covered in the earlier mortgages, gave the Bank a mortgage
covering the same property as that covered in the 1975 and 1976
mortgages. On the day that the 1979 loan was made, unaware
that Walter and Elsie Pedersen no longer owned Tract 3 and
part (c) of Tract 4 covered by the 1975 and 1976 mortgages and
the new 1979 mortgage, the Bank executed a release of
mortgage releasing the 1975 and 1976 mortgages.

The issue is whether Tract 3 and part (c) of Tract 4 are still
subject to the 1975 and 1976 mortgages despite the release of
those mortgages by the Bank in 1979.

Recently, in Commercial Fed. S. & L. Assn. v. Grabenstein,
231 Neb. 647, 650, 437 N.W.2d 775, 777 (1989), the following
well-established rule was reiterated:

Entering satisfaction of a mortgage and taking a new
one, when designed by the parties to be merely a
continuation of the first mortgage, and when the two acts -
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are practically simultaneous or parts of the same
transaction, are not an extinguishment of the mortgage,
but a renewal thereof, and do not give priority to an
intervening lien, especially where it is done in good faith
and without any intention to release the lien of the
mortgage.

See, also, Hadley v. Schow, 146 Neb. 163, 18 N.W.2d 923

(1945).

Under Nebraska case law the intent of the parties controls,
not the recorded release. Commerce Savings Lincoln v.
Robinson, 213 Neb. 596, 331 N.W.2d 495 (1983). Where the
holder of a senior mortgage discharges it of record and
contemporaneously takes a new mortgage, he or she will not, in
the absence of paramount equities, be held to have
subordinated his or her security to an intervening lien unless the
circumstances of the transaction indicate this to have been his
or her intention, or such intention upon his or her part is shown
by extrinsic evidence. Larson Cement Stone Co. v. Redlim
Realty Co., 179 Neb. 134, 137 N.W.2d 241 (1965).

Astointention:

Ordinarily, it is presumed that one must have intended
to keep alive his mortgage title, where it was essential to
his security against an intervening title; and this
presumption applies although the party through
ignorance of such intervening title may have actually
discharged the mortgage and canceled the notes, and
really intended to extinguish them.

Commercial Fed. S. & L. Assn. v. Grabenstein, supra at 650,
437 N.W.2d at 777. Where an existing lien has been discharged
and released by the holder and a renewal taken without
knowledge of the existence of an intervening lien against the
property, the mortgagee will be regarded as acting under such a
mistake of fact as to entitle him or her to relief by a restoration
of his or her priority if the rights of innocent parties are not
involved. Union Loan & Savings Ass’n v. Simmons, 131 Neb.
260,267 N.W. 449 (1936).

The elements necessary for the 1979 mortgage to assume the
status of the 1975 and 1976 mortgages, i.e., good faith,

~ ignorance of the intervening lien, and the lack of any intention
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of releasing the lien of the mortgage, are satisfied in this
instance. The rights of innocent parties are not involved in this
case. The warranty deed from Walter and Elsie Pedersen to
LeRoy Pedersen noted the encumbrance of the Bank’s first
mortgage. To hold that Tract 3 and part (c) of Tract 4 are still
subject to the lien of the Bank prior to the intrafamily
conveyances would put none of the children of Walter and Elsie
Pedersen, including LeRoy Pedersen, in any worse position
than they were in before. '

Giving the 1979 mortgage the priority of the 1975 and 1976
mortgages, coupled with the reformation of the mortgage to
include LeRoy and Dee Ann Pedersen as mortgagors, places
the Bank in a position of priority as to all other liens except, of
course, that of The Federal Land Bank.

The judgment of the district court is affirmed.

AFFIRMED.

JupITH A. KUMAR, FORMERLY JUDITH A. ALLEN, APPELLEE AND
CROSS-APPELLANT, V. DOUGLAS COUNTY, A POLITICAL SUBDIVISION,
APPELLANT AND CROSS-APPELLEE.

JEFFERY T. ALLEN, APPELLEE AND CROSS-APPELLANT, V. DOUGLAS
COUNTY, A POLITICAL SUBDIVISION, APPELLANT AND
CROSS-APPELLEE.

JAMES H. ALLEN, APPELLEE AND CROSS-APPELLANT, V. DOUGLAS
COUNTY, A POLITICAL SUBDIVISION, APPELLANT AND
CROSS-APPELLEE.
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1. Motions for New Trial: Verdicts: Appeal and Error. The standard of review of an
order granting a new trial is whether the trial court abused its discretion. A
motion for new trial should be granted only where there is error prejudicial to the
rights of the unsuccessful party. Unless such error appears, a party who has
sustained the burden and expense of trial, and who has succeeded in securing a
verdict on the facts in issue, has a right to keep the benefit of that verdict.

2. Political Subdivisions Tort Claims Act: Appeal and Error. A district court’s
factual findings in a case brought under the Political Subdivisions Tort Claims
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Act will not be set aside unless such findings are clearly incorrect.

3. Trial: Witnesses. In a bench trial of a law action the court, as the trier of fact, is
the sole judge of the credibility of the witnesses and the weight to be given their
testimony.

4, Trial: Negligence. Determination of causation is, ordinarily, a matter for the
trier of fact.

5. Trial: Proximate Cause. When there is conflicting evidence, determination of
proximate cause is a question or matter for the trier of fact.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Reversed and remanded with directions.

Ronald L. Staskiewicz, Douglas County Attorney, and
Michael W. Amdor for appellant.

Vincent P. Sutera and George A. Sutera, of Sutera & Sutera,
P.C., for appellees.

HAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This appeal arises from consolidated tort actions against
Douglas County, Nebraska, under the Political Subdivisions
Tort Claims Act, Neb. Rev. Stat. §§ 13-901 et seq. (Reissue
1987). In the early morning hours of June 1, 1984, 17-year-old
Jeffery Allen was driving a vehicle southbound into a curve on
Douglas County Road 98 as it intersects with County Road 29.
The vehicle left the road and Jeffery was thrown from the car.
The car rolled over four times. Jeffery suffered, among other
injuries, acompound depressed skull fracture which penetrated
the suboccipital area of the brain, leaving him permanently
disabled. Jeffery brought an action against Douglas County on
his own behalf for his injuries, and Judith A. Kumar, his
natural mother, and James H. Allen, his natural father, brought
actions to recover for their expenditures, losses, and damages.

The plaintiffs contended in their petitions that the defendant
was negligent in (1) failing to properly warn Jeffery of the curve
in the road in County Road 98 as it approached County Road
29; (2) failing to maintain the road for those people who are
unfamiliar with the curve in County Road 98 as it approaches
County Road 29; (3) failing to have a traffic control and
warning sign properly up and visible to warn unfamiliar drivers
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of the imminent danger on said road; (4) designing County
Road 98 in such a manner as to be dangerous as it intersects with
County Road 29; (5) maintaining the speed limit at 55 miles per
hour on the day of the accident, which speed is unsafe and
dangerous for the conditions of the road as it approaches the
intersection with County Road 29; and (6) having knowledge of
the “curve ahead” sign on County Road 98 being down and not
correcting said situation.

The defendant denied the allegations, and further alleged
that Jeffery was contributorily negligent in a degree more than
slight such as to bar recovery and that the sole proximate cause
of the accident was the negligence of Jeffery in (1) operating his
vehicle at an excessive speed under the circumstances; (2) failing
to maintain an adequate and proper lookout; (3) failing to keep
his motor vehicle under control at all times; (4) failing to take
prompt and adequate remedial action after he became aware of
his entry into the curve at said intersection; and (5) operating a
motor vehicle when his ability to do so was hampered,
impaired, or diminished by the influence of alcoholic beverages
consumed by him prior to the accident.

On October 30, 1987, the trial court, sitting without a jury,
entered its findings of fact and ruled in favor of the defendant
in each of the three cases. The court made the following
pertinent factual findings:

There had been erected on Road 98 a traffic warning sign
which indicated the presence of a curve in the roadway at
the left, but on the night in question that sign was not in
place. ...

3. The defendant is the political subdivision which was
responsible for the maintenance and the repair of County
Roads 98 and 29 on June 1, 1984.

4. The “design” speed of the curve herein is
approximately 40 to 42 miles per hour. That is the speed in
which the curve can be safely negotiated without any
problem. The “critical” speed of the curve is 59 to 65 miles
per hour. That would be the maximum speed in which a
car could go around the curve safely.

5....The defendant was negligent in failing to have the
curve sign in place prior to and at the time of this accident.
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This negligence of the defendant was a proximately-
contributing cause of this accident.

6. . . . “Signing” is more important to a driver than
“striping” as regards warning of acurve. ...

8....[Thespeed of Jeffery’s automobile] was . . . faster
than 55 miles per hour, and possibly in excess of 60 miles
per hour. The speed limit of 55 miles per hour is the top
speed for normal driving conditions. . . . Jeffrey [sic] was
traveling faster than reasonable and proper under the
conditions and circumstances then and there existing and
was negligent in so doing. This negligence of Jeffrey [sic]
was a proximately-contributing cause of this accident.

9. On County Road 98, on June 1, 1984, there were
center-line markings (yellow or white or both)
approaching the curve and into the curve. There was also a
white line on both edges of Road 98 to show where the
edge of the road was located. All of these lines would be
visible by Jeffrey [sic] and within the beam of his
headlights. These markings are not a substitute for signs
but supplement the signs. They convey warnings or
information to the driver without diverting his attention
from the roadway. . . . Jeffrey [sic] was negligent in not
maintaining a proper lookout for the obvious markings on
the road. This negligence was a proximately-contributing
cause of this accident.

10. On the night of June 1, 1984, Jeffrey [sic] had some
beer to drink. Sometime after the accident, his blood
alcohol content level was measured at .061. . .. As aresult
of the alcohol content in his blood, Jeffrey [sic] was
driving the automobile at the time of this accident in an
impaired condition, resulting in a slower than normal
reaction time and affecting his attention span. Jeffrey [sic]
was driving the automobile at the time of the accident
while under the influence of alcohol to some extent. This
was negligence, and this negligence was a
proximately-contributing cause of this accident.

11. The negligence of Jeffrey [sic] T. Allen, when
compared with that of the defendant, was more than slight
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and therefore defeats his recovery. It therefore follows
that the petitions of all three plaintiffs must be dismissed
at the cost of each plaintiff.

The plaintiffs filed motions for new trials on November 3,
1987. The court took the motions under advisement after
arguments were had on November 10, 1987.

It is at this point in the proceedings that the actions of the
trial court become perplexing. On February 24, 1988, the court,
in ruling on the motions for new trial, after having an
opportunity to review the transcribed testimony, decided it had
“come up with a couple of different conclusions on this matter .
.. .” The court still concluded that there was negligence on the
part of the defendant as set forth in the original orders, but
stated the following new findings.

Based on the testimony of the expert witnesses for plaintiffs
and defendant that if the curve sign had been up, Jeffery could
have slowed down enough to safely negotiate the turn, the court
concluded that Jeffery’s speed under the circumstances was not
a proximately contributing cause of the accident.

As to the matter of lookout, the court found that the white
and yellow lines that mark the road supplement the sign, but in
and of themselves are not sufficient to give warning of a curve.
Therefore, if Jeffery did not keep a proper lookout for these
lines, such was not a proximately contributing cause of the
accident.

The court still concluded that Jeffery was driving his vehicle
in an impaired condition and that this was negligence and was a
proximately contributing cause of the accident, but stated that
the impairment would be at a minimum or low level.

The court concluded by finding that Jeffery Allen was guilty
of slight negligence when compared with the negligence of the
defendant and that the negligence of the defendant as found in
the prior order in comparison with Jeffery’s negligence was
gross.

Based on these new findings, the court then sustained the
plaintiffs’ motions for new trial.

On February 29, 1988, the plaintiffs each filed a “motion to
require judgment on the findings.” On March 24, the court
determined that it had the authority to vacate the prior
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judgments and enter judgments for plaintiffs. In sustaining
plaintiffs’ motions, the court found the granting of a new trial
to be moot and entered judgment in favor of Jeffery Allen in
the amount of $950,000, reduced to $807,500 by virtue of
Jeffery’s slight contributory negligence. The court entered
judgments in favor of James Allen in the amount of $765 and in
favor of Judith Kumar in the amount of $1,168.75. The
defendant appeals from the awards, and the plaintiffs
cross-appeal, claiming insufficient damages.

The defendant assigns 12 errors. The first nine errors go to
the findings made by the trial court in its order of February 24,
1988, which therefore presents the question of whether there
was sufficient evidence to support the court’s findings. The
final three assignments claim that the court erred in granting
plaintiffs a new trial, in vacating the original judgments of
October 30, 1987, and entering judgments for the plaintiffs,
and in failing to account for Jeffery Allen’s contributory
negligence and to make a greater reduction of the judgment
awarded him.

To determine the outcome of this appeal, we must first
unravel the procedural tangle which began after plaintiffs filed
their motions for new trial.

The standard of review of an order granting a new trial is
whether the trial court abused its discretion. A motion for new
trial should be granted only where there is error prejudicial to
the rights of the unsuccessful party. Unless such error appears, a
party who has sustained the burden and expense of trial, and
who has succeeded in securing a verdict on the facts in issue, has
a right to keep the benefit of that verdict. Commerce Sav.
Scottsbluff v. FH. Schafer Elev., 231 Neb. 288, 436 N.W.2d
151 (1989); Mundt v. Northwestern Bell Tel. Co., 230 Neb. 192,
430 N.W.2d 530 (1988); Hegarty v. Campbell Soup Co., 214
Neb. 716,335 N.W.2d 758 (1983).

The district court has the authority to grant a new trial based
on any of the causes found in Neb. Rev. Stat. § 25-1142
(Reissue 1989) which materially affect the substantial rights of
the aggrieved party. The trial court appears to have granted the
plaintiffs’ motions for new trial based on the conclusion that
the decisions were not sustained by sufficient evidence or were
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contrary to law. We disagree.

A district court’s factual findings in a case brought under the
Political Subdivisions Tort Claims Act will not be set aside
unless such findings are clearly incorrect. Ohnstad v. Omaha
Public Sch. Dist. No. 1,232 Neb. 788, 442 N.W.2d 859 (1989);
Zeller v. County of Howard, 227 Neb. 667, 419 N.W.2d 654
(1988).

In a bench trial of alaw action the court, as the trier of fact, is
the sole judge of the credibility of the witnesses and the weight
to be given their testimony. Ohnstad, supra.

Determination of causation is, ordinarily, a matter for the
trier of fact. Zeller, supra. When there is conflicting evidence,
determination of proximate cause is a question or matter for the
trier of fact. Zeller, supra.

Accordingly, under the foregoing principles of law, the court
determined the facts and causation, and if there is evidence to
support the trial court’s original findings, then those findings
and the court’s original entries of judgments for the defendant
cannot be clearly incorrect and an order granting a new trial
based on insufficient evidence would be erroneous. Testimony
from both the plaintiffs’ and the defendant’s expert witnesses
regarding the existing warning, speed of the car, and cause of
the accident, if believed, would have sufficiently supported
specific findings and judgments for either plaintiffs or
defendant. The original decisions of the trial court are neither
contrary to law nor lacking sufficient evidence.

Therefore, there being no cause or basis under § 25-1142 to
justify granting a new trial, the defendant has a right to keep the
benefit of its judgments, and the trial court abused its discretion
in granting plaintiffs’ motions for new trial.

In considering plaintiffs’ motions for new trial, the trial
court reviewed the transcribed testimony which became
available to the court after the original judgments for the
defendant were entered. This review amounted to a new trial on
the transcript where the judge reweighed the evidence and,
changing his mind, recited new factual findings in granting
plaintiffs’ motions. This action was prejudicial to the party that
secured the initial judgments.

We need not examine any other assignments of error to














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































