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1. Parental Rights: Evidence: Appeal and Error. In an appeal from a judgment
terminating parental rights, the Supreme Court tries factual questions de novo
on the record, which requires the Supreme Court to reach a conclusion
independent of the findings of the trial court, but, where evidence is in conflict,
the Supreme Court considers and may give weight to the fact that the trial court
observed the witnesses and accepted one version of the facts rather than another.

2. Parental Rights: Proof: Appeal and Error. A judgment terminating parental
rights will be affirmed where the State has proved by clear and convincing
evidence that the parent has willfully failed to comply, in whole or in part, with a
material provision of the rehabilitation plan, and termination of parental rights
isin the best interests of the children.

3. Parental Rights. A child cannot, and should not, be suspended in foster care,
nor be made to await uncertain parental maturity.

Appeal from the Separate Juvenile Court of Douglas
County: JoserH W. MoYLAN, Judge. Affirmed.

John J. Bedel, of Byrne, Rothery, Lewis, Bedel, Tubach &
Zielinski, for appellant.

Ronald L. Staskiewicz, Douglas County Attorney, and
Elizabeth G. Crnkovich for appellee.

HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

V.T., the mother of R.T.,, born July 12, 1984, and R.T., born
January 6, 1986, appeals from an order of the separate juvenile
court of Douglas County, Nebraska, which terminated V.Ts
parental rights to the two children. The case was initiated by a
petition filed November 4, 1986, with the juvenile court. The
petition alleged the two minors were children within the
meaning of Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988), in
that the children were under 18 years old and lacked proper
parental care by reason of the fault or habits of V.T., their
mother. At the time of the filing of this petition, the children
were in the custody of the Nebraska Department of Social
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Services (DSS), where they had been placed on October 18,
1986, by the children’s great-grandmother, who was unable to
care for the children and was unable to locate V.T.

On December 11, 1986, a hearing was held before the
juvenile court. V.T. was present with her court-appointed
attorney and admitted the allegations of the petition that the
children were within the meaning of § 43-247(3)(a). The court
set a disposition hearing for January 16, 1987, and ordered the
children to be left temporarily with DSS.

On January 16, a disposition hearing was held. V.T. was
present at the hearing with her attorney. Statements to the court
indicated that V.T. was in the Douglas County Correctional
Center. The court ordered that the children remain in the
temporary custody of DSS and ordered V.T. to comply with the
court’s order requiring her to obtain legal employment and
establish suitable housing, to undergo psychological and
chemical dependency evaluations and to follow the
recommendations resulting from the evaluations, to participate
in parenting classes, to maintain consistent visitation with the
children as arranged by DSS, and to cooperate with all
professionals in the case.

On July 16, 1987, a review hearing was held in the juvenile
court. V.T. and her attorney were present. Evidence adduced at
this hearing showed that V.T. had been released on January 26,
1987, from her incarceration at the time of the disposition
hearing, but had not contacted DSS or any professionals
involved in her case until February 10, 1987. DSS arranged
visitations for V.T. with her children during the time between
February 19 and March 12, 1987. On March 20, 1987, V.T. was
sentenced to incarceration at the Douglas County Correctional
Center for 6 months for shoplifting.

At the time of the July 16 hearing, V.T. was 18 years old and
pregnant by a man who was not the father of either of the
children involved in this case. V.T. sought visitation at the
correctional center with her children, but those visitations were
denied by the court because of the ages of the children and the
location of the requested visitations. Also, the juvenile court
ordered another review 6 months later and ordered V.T. to
comply with the same general requirements of the January 16,
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1987, order, with the additional order that she “refrain from all
illegal activities.”

A review hearing was held on January 15, 1988. V.T. and her
attorney were present. Evidence at this hearing showed that V.T.
had been released from incarceration on August 22, 1987, and
had complied, in some respects, with the court’s order of July
16, 1987, but not fully. V.T. was again ordered to comply with
similar requirements, and another review hearing was
scheduled 3 months later.

On April 15, 1988, another review hearing was held. V.T. and
her attorney were present. Evidence showed that V.T. was again
incarcerated, pursuant to a l-year sentence for shoplifting
imposed after the January 1988 hearing. Testimony showed
that V.T. had not fully complied with the court’s order even
before her incarceration.

On May 26, 1988, a motion was filed seeking a termination
of V.Ts parental rights as to the two children involved because
of V.T’s refusal to substantially comply with orders of the
juvenile court of January 16, 1987, July 16, 1987, and January
15, 1988.

A hearing was held on this motion on August 16, 1988. V.T.
and her attorney were present. Evidence adduced from the
clinical psychologist who examined V.T. in June 1987 showed
that V.T. would not, or could not, cooperate with necessary
treatment to improve her “personality functioning.” Much of
the problem was based on V.Ts repeated incarceration, but the
fact remained that for whatever reason, V.T. did not cooperate
with her psychologist in treatment essential to V.Ts ability to
function in society.

Other testimony showed that V.T. was ordered to participate
in individual counseling to deal with her “compulsive
shoplifting.” She saw a family therapist in that regard three
times beginning November 10, 1987, did not attend any such
sessions after November 24, 1987, and gave no reason for not
continuing the counseling.

Other testimony showed that V.T’s visitation with her
children was sporadic during the times V.T. was not
incarcerated. V.T. testified primarily to the effect that she could
not visit her children while she was incarcerated because DSS
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would not bring the children to the correctional center or to the
women’s detention center at York, Nebraska. Other testimony
showed the inappropriateness of such visitations and the
practical difficulties in arranging the visitations.

At the conclusion of the testimony, the court ordered V.T’s
parental rights terminated for V.Ts noncompliance with the
court-ordered plans. V.T. timely appealed to this court,
assigning four errors, which may be consolidated into three: (1)
The State failed to show by clear and convincing evidence that
the mother’s rights should be terminated for failure to comply
with a plan of rehabilitation; (2) the mother was not allowed
sufficient opportunity to comply with such a plan; and (3) the
court based its decision to terminate the mother’s parental
rights solely on her incarceration.

“‘In an appeal from a judgment terminating parental
rights, the Supreme Court tries factual questions de novo
on the record, which requires the Supreme Court to reach
a conclusion independent of the findings of the trial court,
but, where evidence is in conflict, the Supreme Court
considers and may give weight to the fact that the trial
court observed the witnesses and accepted one version of
the facts rather than another.” ”

In re Interest of S.C., S.J., and B.C., 232 Neb 80, 89-90, 439
N.W.2d 500, 506 (1989); In re Interest of PM.C., 231 Neb. 701,
437 N.W.2d 786 (1989); In re Interest of PD., 231 Neb. 608, 437
N.W.2d 156 (1989).

With respect to the mother’s first assignment of error, the
evidence shows that upon the mother’s release from the Douglas
County Department of Corrections in January 1987, she failed
to cooperate with professionals when she waited over 2 weeks
before contacting Child Protective Services. Although she
occasionally visited her children when she was not incarcerated,
she failed to maintain consistent visitation with them as
arranged by DSS. She did not follow the recommendations of
professionals when she stopped participating in family therapy
sessions and when she failed to complete counseling. She also
failed to maintain regular employment and housing, although
her opportunities to do so were limited as a result of her
incarceration. In addition, V.T. did not refrain from illegal
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activities. At the time the motion for termination of her
parental rights was filed, she was incarcerated for a third
offense of shoplifting. A judgment terminating parental rights
will be affirmed where the State has proved by clear and
convincing evidence that the parent has willfully failed to
comply, in whole or in part, with a material provision of the
rehabilitation plan, and termination of parental rights is in the
best interests of the children. In re Interest of E.B., 232 Neb.
653, 441 N.W.2d 637 (1989). There was such clear and
convincing evidence in this case. V.T’s first assignment is
without merit.

V.T. contends in her second assignment of error that she was
not afforded a reasonable opportunity to comply with the plan
of rehabilitation. She asserts that she was unable to maintain
suitable housing and employment because of her incarceration
and was not afforded reasonable time to comply with the plan’s
requirements after her release. She also asserts that she
committed only one crime of shoplifting after she was ordered
torefrain from illegal activities.

The evidence shows that at no time immediately before or
after the mother’s incarceration did she establish adequate
employment, although she had ample opportunity to do so. She
was convicted of shoplifting twice before the requirement that
she refrain from illegal activities was added to the rehabilitation
plan. After a court orders a rehabilitation plan, the court is not
prohibited from considering prior events when deciding
whether to terminate parental rights. See In re Interest of PD.,
supra. In the present case, the mother’s second assignment of
error is without merit.

Finally, the mother assigns as error the trial court’s finding
that termination of parental rights was solely based on her
conviction of a crime and incarceration therefor. This
contention does not reflect the facts before the court. In this
case, while the fact of incarceration was involuntary as far as
V.T. was concerned, her illegal activities leading to incarceration
were voluntary on V.T’s part. “[T]he fact of incarceration may
be considered along with other factors in determining whether
parental rights should be terminated.” In re Interest of M.L.B.,
221 Neb. 396, 403, 377 N.W.2d 521, 525 (1985). As stated in In
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re Interest of Reed, 212 Neb. 208, 211, 322 N.W.2d 411, 413
(1982), “Furthermore, we cannot disregard the appellant’s
conduct which resulted in his incarceration . .. .”

In this case, V.T’s repeated shoplifting and subsequent
incarcerations, when coupled with the other evidence discussed
herein, establish that V.T. willfully failed to comply with the
reasonable provisions of the rehabilitation plan. Such refusal is
grounds for termination of parental rights. Neb. Rev. Stat.
§ 43-292(6) (Reissue 1988); In re Interest of E.B., supra. In
addition, it was clearly in the best interests of the children to
terminate her parental rights. A child cannot, and should not,
be suspended in foster care, nor be made to await uncertain
parental maturity. In re Interest of D.C., 229 Neb. 359, 426
N.W.2d 541 (1988). The judgment is affirmed.

AFFIRMED.

HARRY A. SCHLOTFELD, APPELLEE AND CROSS-APPELLANT, V.
MEL's HEATING AND AIR CONDITIONING, APPELLANT AND
CROSS-APPELLEE, AND WALDINGER CORPORATION, APPELLEE.
445N.W.2d 918

Filed September 22, 1989. No. 88-1009.

1. Workers' Compensation: Appeal and Error. The findings of fact made by the
Workers’ Compensation Court after rehearing have the same force and effect as
a jury verdict in a civil case and will not be set aside unless clearly wrong.

2. Workers’ Compensation: Evidence: Appeal and Error. In testing the sufficiency
of the evidence to support the findings of fact made by the Workers’
Compensation Court after rehearing, the evidence must be considered in the
light most favorable to the successful party.

3. Workers’ Compensation: Attorney Fees. That portion of Neb. Rev. Stat.
§ 48-125 (Reissue 1988) which provides for the awarding of attorney fees against
an employer who fails to obtain any reduction in the amount of an award on
rehearing is applicable if the employer requests the rehearing and the total dollar
award after rehearing is not less than the amount of the original award.

4. Workers’ Compensation: Wages. Under Neb. Rev. Stat. § 48-126 (Reissue
1988), money amounts negotiated between a union and employers based on
hours worked by union member employees and to be paid directly to the union to
cover such things as health and welfare and pensions are not to be included
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within the term “wages,” unless the money value of such advantages to the
employee has been agreed upon and fixed by the employer and employee at the
time of hiring.
Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

Stephen L. Ahl, of Wolfe, Anderson, Hurd, Luers & Ahl, for
appellant.

Michael G. Goodman, of Matthews & Cannon, P.C., and
Gary M. Bodnar for appellee Schlotfeld.

Walter E. Zink IT and Michael A. England, of Baylor, Evnen,
Curtiss, Grimit & Witt, for appellee Waldinger Corporation.

HasTinGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
and FAHRNBRUCH, JJ.

HasTiNGs, C.J.

Mel’s Heating and Air Conditioning appeals from the award
of the Workers’ Compensation Court on rehearing finding
that the accident which occurred while appellee Harry A.
Schlotfeld was employed by appellant was the sole and
proximate cause of Schlotfeld’s disability and determining to
extend the period that Schlotfeld was temporarily totally
disabled. Schlotfeld cross-appeals from the compensation
court’s award excluding certain fringe benefits from calculation
of the average weekly wage upon which his compensation
award is based.

On May 27, 1986, Schlotfeld was employed by Mel’s as an
apprentice sheet metal worker. While helping with the
installation of a new ventilation system, Schlotfeld was lifting a
fitting for metal ductwork when he felt a sudden, extreme pain
in his lower back with pain shooting through the buttocks and
down his right thigh. In pain, and unable to straighten up, he
left work early and went to see his physician, Dr. James Steier.
Dr. Steier admitted Schlotfeld to the hospital for conservative
treatment consisting of bed rest, heat application, physical
therapy, muscle relaxation medication, and pain medication.
Schlotfeld was released to return to work on June 24, 1986,
without restriction, with a diagnosis of an acute lumbar strain.



490 233 NEBRASKA REPORTS

" After being discharged from the hospital, Schlotfeld’s back
was sore, and he suffered constant discomfort with bouts of
extreme pain. He was under the impression that his back pain
was part of the healing process and that the pain was not
enough to warrant going to the physician.

In March 1987, Schlotfeld was working for Olson Bros.,
Inc., as an apprentice sheet metal worker. On March 19, 1987,
he suffered low back pain after lifting a 30-inch elbow—the
same type of pain in the same area of his back as he experienced
on May 27, 1986, while working for Mel’s. On March 20, 1987,
Schlotfeld returned to see Dr. Steier because the pain got to the
point where he had to have some relief. According to
Schlotfeld, he went to see his physician again not because of
back strain suffered while working on March 19, 1987, but
because of the continuation of pain. Dr. Steier ordered
Schiotfeld to take 2 days off from work and then released him
to return to work without restriction.

There was evidence that Schlotfeld filled out a workers’
compensation report of injury involving the incident on March
19, 1987, when he was moving the 30-inch elbow. However,
Schlotfeld denies that he had an accident on March 19, 1987,
while working at Olson Bros.

In May 1987, Schlotfeld was working for Waldinger
Corporation as a sheet metal worker. On May 7, he worked an
ordinary day without incident. The following morning, May 8,
1987, he was unable to get out of bed. He again went to see Dr.
Steier.

When Schlotfeld’s back failed to improve with conservative
treatment, Dr. John Greene, a neurological surgeon, was
consulted. After an MRI scan showed a minimal diffuse
bulging disk at L4-5 and a myelogram revealed a disk
herniation at L4-5 and disk bulging without herniation at
L5-S1, surgery was recommended and carried out.

On September 22, 1987, Schlotfeld filed a petition in the
Workers’ Compensation Court, alleging two accidents, one on
May 27, 1986, while working for Mel’s, and one on May 7,
1987, while he was employed by Waldinger Corporation. After
the initial hearing, one judge of the court concluded that all of
Schlotfeld’s injuries resulted from the first accident while
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employed by Mel’s, and dismissed the claim against Waldinger.
The court awarded Schlotfeld $208 per week for a period of
203/7 weeks for temporary total disability, terminating on
August 31, 1987, and $52 per week for a period of 2794/7 weeks
for 25 percent permanent partial disability to the body as a
whole.

Mel’s requested a rehearing. After rehearing, the
compensation court found that all of Schlotfeld’s injuries
resulted from the first accident. Excluding money paid by Mel’s
to Schlotfeld’s union as a result of Schlotfeld’s employment, the
court reduced Schlotfeld’s award for temporary total disability
from $208 per week to $118.20 per week. However, the court
increased the amount of time Schlotfeld was to be considered
temporarily totally disabled to May 23, 1988, and thereafter for
as long as Schlotfeld remained temporarily totally disabled. No
finding as to permanent disability was made at that time. As a
result of the extension of the temporary total disability period,
together with an increase in the amount awarded for medical
expenses, and even considering the lower weekly award and the
elimination of the permanent partial disability award, the total
dollar amount of the judgment awarded Schlotfeld on
rehearing exceeded the total amount of the judgment on the
first hearing. Accordingly, the court on rehearing awarded
Schlotfeld attorney fees of $1,500.

According to the record, Schlotfeld was paid wages of $6.14
per hour while working for Mel’s. However, in addition thereto,
and pursuant to the union contract with Mel’s, an additional
$2.31 per hour was paid to the union for every hour Schlotfeld
worked to cover health and welfare, pension, a local training
fund, and the national training fund. This was apparently a
standard contract which applied equally to all employees
regardless of their base wage. The record does not reveal
whether these benefits were available to Schlotfeld when
between jobs, or whether he had to make any contributions on
his own to continue to be a recipient of any possible benefits
from health and welfare and pension.

On appeal, Mel’s assigns as error the finding by the
compensation court that the accident of May 27, 1986, while
Schlotfeld was working for Mel’s, was the cause of Schlotfeld’s
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disability and the finding by the court on rehearing that
Schlotfeld’s award on rehearing was greater than his initial
award so as to entitle him to an attorney fee. Schlotfeld
cross-appealed, contending that the court erred in fixing his
wages at $6.14 per hour, the amount actually paid him, rather
than the correct wage, including the fringe benefits earlier set
forth, totaling $8.45.

Dr. Greene, in a letter dated November 5, 1987, stated that
based on the history given him by Schlotfeld, the appellee
Schlotfeld herniated his disk as a result of the May 1986 injury.
He testified to the same effect in a deposition taken on May 12,
1988.

Dr. Steier testified by deposition taken on May 16, 1988, that
in his opinion Schlotfeld’s injury and disability resulted from
his accident of May 27, 1986, while he was working for Mel’s. In
a later, supplemental deposition taken of Dr. Steier on June 28,
1988, when told about the alleged second accident of March 19,
1987, he stated that if such an accident did in fact happen, it
would be a contributing cause of Schlotfeld’s present disability.
However, on further questioning, he stated again that he
believed the accident of May 27, 1986, was the cause of
Schlotfeld’s problem.

Taking the testimony of the two physicians and Schlotfeld’s
denial of a 1987 accident, a question of fact was presented to the
compensation court, which found in favor of Schlotfeld. There
was sufficient competent evidence to support such a
conclusion.

The findings of fact made by the Workers’ Compensation
Court after rehearing have the same force and effect as a jury
verdict in a civil case and will not be set aside unless clearly
wrong. Neb. Rev. Stat. § 48-185 (Reissue 1988); Alley v.
Titterington, ante p. 71, 443 N.W.2d 615 (1989). In testing the
sufficiency of the evidence to support the findings of fact made
by the Workers’ Compensation Court after rehearing, the
evidence must be considered in the light most favorable to the
successful party. Alley, supra.

In its second assignment of error, Mel’s contends that the
compensation court erred in awarding attorney fees, because,
in fact, on rehearing that court eliminated the permanent
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disability award and reduced the amount of the weekly
payments. However, as we have pointed out, with the running
award as to temporary total disability and the increased award
for medical expenses, the net amount of the judgment was
increased.

Neb. Rev. Stat. § 48-125 (Reissue 1988) provides in pertinent
part as follows:

If the employer files an application for a rehearing before
the compensation court from an award of a judge of the
compensation court and fails to obtain any reduction in
the amount of such award, the compensation court shall
allow the employee a reasonable attorney’s fee to be taxed
as costs against the employer for such rehearing . . . .

Ordinarily, the phrase “reduction in the amount of such
award” found in § 48-125 refers to the total amount of the
award to the employee. See, Behrens v. American Stores
Packing Co., 228 Neb. 18, 421 N.W.2d 12 (1988); Pollard v.
Wright's Tree Service, Inc., 212 Neb. 187, 322 N.W.2d 397
(1982). This court interprets the portion of § 48-125 at issue in
this case to mean the employee will be awarded an attorney fee
if the employer requests the rehearing and the total dollar award
after rehearing is not less than the amount of the original
award.

In Beavers v. IBP, Inc., 222 Neb. 647, 385 N.W.2d 896
(1986), the court held that the compensation court should have
awarded the injured employee an attorney fee on rehearing.
The court stated:

As noted earlier, the compensation court on rehearing . . .
doubled the amount of permanent partial disability
benefits from a 15-percent disability of the body as a
whole to a 30-percent loss of earning power, thereby
increasing IBP’s potential liability for permanent partial
disability from $9,798.97 to $19,597.95. Obviously, IBP
did not, by its application for rehearing, obtain any
reduction in the amount of Beavers’ award on original
hearing.
Id. at 654, 385 N.W.2d at 900.

The plaintiff in Mulder v. Minnesota Mining & Mfg. Co.,

219 Neb. 241, 361 N.W.2d 572 (198S5), was originally awarded
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compensation for temporary total disability from September 1,
1982, through the date of the hearing, February 17, 1983, and
thereafter so long as he remained totally disabled. Upon
rehearing, the plaintiff was awarded compensation for
temporary total disability from September 1, 1982, through
March 1, 1983, and compensation for permanent partial
disability for 274 weeks thereafter. The court decided that,
under the circumstances of the case, an award for permanent
partial disability on rehearing following an initial award only
for temporary total disability entitled the plaintiff to an award
of an attorney fee for the rehearing before the compensation
court.

An award of attorney fees was upheld in Sidel v. Travelers
Ins. Co., 205 Neb. 541, 288 N.W.2d 482 (1980). According to
the court:

The contention that the plaintiff was not entitled to an
attorney’s fee under the provisions of section 48-125,
R.R.S. 1943, because on rehearing the injury of July 11,
1978, was found to be noncompensable and medical
expense in connection therewith was disallowed, is not
meritorious. The plaintiff did receive a net increase in
compensation on rehearing.

(Emphasis supplied.) Sidel, supra at 549, 288 N.W.2d at 486.

It is clear that the compensation court did not act outside the
scope of its authority on rehearing when it awarded Schlotfeld
compensation for an additional period of temporary total
disability and for increased medical expenses. Equally clear is
the fact that it is the net increase or decrease in a compensation
award after rehearing that determines whether or not the
employee is awarded an attorney fee. Mere reduction of one
aspect of the compensation award without a corresponding
reduction of the total award does not mean the employer
obtained a reduction of the award such that the employee is not
entitled to an attorney fee.

Schlotfeld’s cross-appeal claims the compensation court
erred in fixing his wage at $6.14 per hour instead of $8.45 per
hour.

At the time of the May 27, 1986, accident, Schlotfeld was a
member of the Sheet Metal Workers’ International
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Association. The union had negotiated, on behalf of its
members, a total wage package that was to be paid by
employers who hired workers from the union hall. That
package consisted of a base wage that was dependent upon
whether the worker was an apprentice or a journeyman (in the
case of Schlotfeld it was $6.14 per hour), plus the following
amounts to be paid by the employer to the union: $1.60 per
hour for health and welfare, $.60 per hour for pension benefits,
$.05 per hour for alocal training fund, and $.06 per hour for the
national training fund. The amount paid to the union did not
vary depending upon whether the worker was married, whether
he or she had any children, or the worker’s age.

Schlotfeld’s W-2 form showed wages of $6.14 per hour.
According to Schlotfeld’s testimony, he pays taxes only on the
$6.14 per hour, and he never sees the $2.31 in “fringe benefits.”
The employer gives that money to the union for the various
above-mentioned funds.

However, Schlotfeld claims that the $2.31 per hour paid to
the union is part of his wage for the purpose of calculating the
compensation to which he is entitled.

Neb. Rev. Stat. § 48-126 (Reissue 1988) provides in part:

Wherever in the Nebraska Workers’ Compensation Act
the term wages is used, it shall be construed to mean the
money rate at which the service rendered is recompensed
under the contract of hiring in force at the time of the
accident. It shall not include gratuities received from the
employer or others, nor shall it include board, lodging, or
similar advantages received from the employer, unless the
money value of such advantages shall have been fixed by
the parties at the time of hiring, except that if the
insurance carrier shall have collected a premium based
upon the value of such board, lodging, and similar
advantages, then the value thereof shall become a part of
the basis of determining compensation benefits.

It is Schlotfeld’s position that the amount paid to the union
was part of the “money rate” at which his work was
recompensed.

There is a split of authority on the issue of whether fringe
benefits should be included in the wage calculation for the
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purpose of workers’ compensation. The majority position
excludes fringe benefits from the wage calculation. 2 A.
Larson, The Law of Workmen’s Compensation § 60.12(b)
(1989).

The majority position is exemplified by the decision of the
U.S. Supreme Court in Morrison-Knudsen Constr. Co. v.
Director, OWCE 461 U.S. 624, 103 S. Ct. 2045, 76 L. Ed. 2d
194 (1983), rev’g, Hilyer v. Morrison-Knudsen Const. Co., 670
F.2d 208 (D.C. Cir. 1981). In Morrison-Knudsen, the Court
held that an employer’s contributions to union trust funds for
health and welfare, pensions, and training are not “wages” for
purposes of computing compensation benefits under the
Longshoremen’s and Harbor Workers’ Compensation Act.
Under the act,

“Wages” means the money rate at which the service
rendered is recompensed under the contract of hiring in
force at the time of injury, including the reasonable value
of board, rent, housing, lodging, or similar advantage
received from the employer, and gratuities received in the
course of employment from others than the employer.
33 U.S.C. § 902(13) (1982). According to the Court, the
employer’s contributions to union trust funds were not
“‘money . . . recompensed’ or ‘gratuities received . . . from
others,’ ” and therefore the narrow question was whether the
contributions were a “similar advantage” to board, rent,
housing, or lodging. 461 U.S. at 630.

The Court held that the contributions were not a similar
advantage. Board, rent, housing, and lodging were found to be
benefits with a present cash value that can be readily converted
into a cash equivalent on the basis of their market values, while
the present value of the trust funds could not be so easily
converted into a cash equivalent.

The suggestion that the value of the trust funds be calculated
by reference to the employer’s cost of maintaining the funds was
rejected. According to the Court, the employer’s cost was
irrelevant, measuring neither the employee’s benefit nor his
compensation. The employer’s cost does not measure the
benefit to the employee because the money could not be taken
to the open market to purchase private policies offering similar
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benefits to the group policies administered by the union’s
trustees. The employer’s cost likewise does not measure the
employee’s compensation because the collective bargaining
agreement did not tie the employer’s costs to its employees’
labors. Finding that the employee’s interest is “at best
speculative,” the Court also declined to calculate the value of
the fringe benefits by reference to the employee s expectation
interest inthem. 461 U.S. at 631.

In considering the legislative history of the compensation
act, the Court noted that fringe benefits were virtually
unknown when the act was passed, but subsequently became
common. Although the act has been amended several times, the
Court could find no indication that Congress intended to
expand the definition of wages to include fringe benefits.
Significant to the Court was the fact that over the same years
Congress amended the compensation act without including
fringe benefits, Congress acted to include fringe benefits in
other statutory schemes. Morrison-Knudsen, supra.

In further support of its decision to exclude fringe benefits
from the wage calculation, the Court declared that a
comprehensive statute such as the compensation act is not to be
judicially expanded because of “recent trends” and that an
expanded definition of wages would undermine the goal of
providing prompt compensation to injured workers and their
survivors. Id.

The issue before the court in Gajan v. Bradlick Co., 4 Va.
App. 213, 355 S.E.2d 899 (1987), was whether payments made
to a third party to secure fringe benefits for an employee
constitute allowances to an employee in lieu of wages. The
Virginia statute defining wages for the purpose of workers’
compensation provides in part that “[w]henever allowances of
any character made to an employee in lieu of wages are a
specified part of the wage contract, they shall be deemed a part
of his earnings.” Va. Code Ann. § 65.1-6 (1987).

According to the court:

Payments to third parties made to secure fringe benefits to
an employee are not payments made to an employee in lieu
of wages. Fringe benefits or premiums made to secure
them differ in character and purpose from direct
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payments made to employees to compensate them,
directly or indirectly, for some aspect of work or to
reimburse them for work related expenses.
Gajan, supra at 216, 355 S.E.2d at 901. The court held that
health and hospitalization premiums paid by the employer for
the employee were neither wages or allowances made to the
employee nor payments in lieu of wages for purposes of
calculating the employee’s average weekly wage.

Health insurance, retirement contributions, and vacation
time earned pursuant to a union contract were excluded from
the compensation calculation in Linton v. City of Great Falls,
230 Mont. 122, 749 P.2d 55 (1988). The employee had
argued that the benefits should be included because they were
negotiated as part of a union contract and earned in exchange
for his labor. Adopting the rationale of Morrison-Knudsen
Constr. Co. v. Director, OWCP, 461 U.S. 624, 103 S. Ct. 2045,
76 L. Ed. 2d 194 (1983), the Montana Supreme Court held that
“wages” does not include the employer’s contributions to union
funds that provide health or life insurance, retirement, training,
vacation, pension, or disability payments.

The court in Nelson v. SAIF, 302 Or. 463, 731 P.2d 429
(1987), took a different approach. Ignoring the statute defining
“wages” for the purpose of workers’ compensation, the court
instead focused on the statute creating the duty to pay
compensation for temporary total disability and prescribing the
formula for calculation of the amount to be paid. Under the
statute, the injured employee’s weekly wage is ascertained by
multiplying “the daily wage the worker was receiving” at the
time of injury by a figure that depends on how many days per
week the employee was regularly employed. According to the
court:

The key question becomes whether claimant was
“receiving” the fringe benefits as a part of his daily wage.
Certainly, claimant was not receiving the funds in a literal
sense. They never came into his physical possession. The
money paid for medical and dental insurance was nothing
more or less than premiums. The individual members of
the class insured, i.e., the employees, had no right ever to
receive any part of the funds created by payment of those
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premiums. Until an employee might need medical or

dental care, he would not éven be entitled to any benefit of

the insurance created by payment of the premiums, let

alone any part of the money. Until an employee became

eligible, through retirement or termination, he would have

no right to receive any money in the pension fund.
(Emphasis in original.) Id. at 469, 731 P.2d at 432. The court
held that the employee was not “receiving” the money paid by
the employer into the pension fund and for premiums for
medical and dental insurance, and thus those amounts were not
included in the daily wage the employee was receiving for the
purpose of calculating the amount of compensation to which he
was entitled.

In Still v. Industrial Commission, 27 Ariz. App. 142, 551
P.2d 591 (1976), the court held that fringe benefits were not
includable in computation of the employee’s average monthly
wage at the time of injury. The court focused on the fact that the
fringe benefits, paid by the employer directly into the union
health and welfare fund and the union pension fund, were not
the result of the employee’s individual labors but were instead
the fruits of collective bargaining efforts. The fact that the
employer had no role in determining when, if ever, or to what
extent any employee would benefit from the union trust funds
was significant to the court. Also important to the court in
reaching its decision was the fact that the benefits are not paid
to the employee by the employer and thus would not be
recoverable in an action at law by the employee against the
employer.

Pension plan contributions, health insurance benefits, and
life insurance premiums were held to not be includable in the
calculation of an employee’s average weekly wage in Rainey v.
Mills, 733 S.W.2d 756 (Ky. App. 1987). Under Kentucky’s
workers’ compensation act, “wages” includes money payments
for services rendered and * ‘the reasonable value of board,
rent, housing, lodging, and fuel or similar advantage received
from the employer, and gratuities received in the course of
employment from others than the employer to the extent such
gratuities are reported for income tax purposes.” ” Id. at 758.
The court found that the fringe benefits were not a “similar
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advantage” to an employee as “board, rent, housing, lodging,
and fuel.” Therefore, given the express language of the statute
and the failure of the Legislature to include fringe benefits in
any amendments to the workers’ compensation act, the court
concluded that fringe benefits were not intended to be
encompassed by the definition of “wages.”
Other state courts have held that fringe benefits are to be
included in wage calculations for the purpose of workers’
compensation.
In Ragland v. Morrison-Knudsen Co., Inc., 724 P.2d 519
(Alaska 1986), the court held that the value of vested union
fringe benefits, including pension, health and welfare, legal
fund, and trust benefits, paid by the employer on behalf of the
employee is to be included as “wages” for the purpose of
computing the employee’s average weekly wage. At the time of
the injury, under Alaska’s workers’ compensation act “wages”
meant _
“the money rate at which the service rendered is
recompensed under the contract of hiring in force at the
time of the injury, and includes the reasonable value of
board, rent, housing, lodging or similar advantage
received from the employer, and gratuities received in the
course of employment from others than the employer.”

Id. at 520. Rather than analyzing the fringe benefits under the

“similar advantage” clause, the court analyzed them as part of

“the money rate” at which an employee is paid.

The Ragland court found the rationale of
Morrison-Knudsen Constr. Co. v. Director, OWCP, 461 U.S.
624, 103 S. Ct. 2045, 76 L. Ed. 2d 194 (1983), not applicable.
Under the collective bargaining agreement with the union, a
total hourly wage rate was negotiated by the union and the
employer, and union members voted to determine how the total
wage is divided between cash payments and fringe benefits.
According to the court, the contribution to fringe benefits was
not speculative but, rather, was tied directly to the number of
hours worked by the employee. The court found: “There is no
principled distinction between cash payments and payments
into a fringe benefit plan. Employees may bargain to receive
cash only, or may agree to forego some cash in exchange for
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fringe benefits. However, their compensable earning power is
the same in either case.” Ragland, supra at 521. Believing that
the total hourly wage, no matter how it is apportioned between
cash payments and fringe benefits, is “the money rate at which
the service rendered is recompensed,” the court concluded that
the readily identifiable and calculable value of fringe benefits
should be included in the wage determination. See, also, Hite v.
Evart Products Co., 34 Mich. App. 247, 191 N.W.2d 136 (1971)
(employer’s contributions for pension fund and group
insurance plan should have been included in determining
average weekly wage).

Fringe benefits consisting of the weekly premium value of
medical, hospitalization, and life insurance policies which were
not provided gratuitously to the employee but, rather, were
specified as part of the wage contract were held to constitute
“allowances of any character” and therefore were includable in
the computation of the employee’s average weekly wage in Ex
parte Murray, 490 So. 2d 1238 (Ala. 1986). The statute at issue
provided in part that “ ‘[w]hatever allowances of any character
made to an employee in lieu of wages are specified as part of the
wage contract shall be deemed a part of his earnings.” ” Id. at
1240. The lower court, finding “whatever allowances” to be
synonymous with “similar advantage,” adopted the reasoning
of Morrison-Knudsen Constr. Co. v. Director, OWCR supra,
and held fringe benefits to not be includable in computation of
the worker’s average weekly wage. On appeal, the Alabama
Supreme Court found “similar advantage” and “whatever
allowances” to not be synonymous.

According to the court:

In this case the employer-paid premiums for medical,
hospitalization, and life insurance coverage for the
employee can be readily converted into a cash equivalent.
Instead of providing the fringe benefits, International
Paper could have added $10.80 to Murray’s paycheck for
him to provide his own fringe benefits. Thus, there is a
direct relationship between the employer’s contribution
and the benefit eventually obtained by the worker. Finally,
the Morrison-Knudsen Court’s warning about
computation disputes overlooks the likelihood that
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information on the cost of fringe benefits is routinely
maintained by the employer for tax purposes and can be
ascertained through generally accepted accounting
principles and procedures.

Ex parte Murray, supra at 1240.

The court in Murphy v. Ampex Corp., 703 P.2d 632 (Colo.
App. 1985), held that the value of expanded group health
coverage and supplemental life insurance coverage provided by
the employer should have been included as “wages” in
determining the amount of the employee’s wage loss
attributable to injury. The relevant statute provides:

Whenever the term “wages” is used, it shall be construed
to mean the money rate at which the services rendered are
recompensed under the contract of hire in force at the time
of injury, either express or implied, and shall not include
gratuities received from employers or others . . . but the
term “wages” shall include the reasonable value of board,
rent, housing, lodging, or any other similar advantages
received from the employer, the reasonable value of which
shall be fixed and determined from the facts by the
division in each particular case.
Colo. Rev. Stat. § 8-47-101(2) (1986). The court found that
fringe benefits are advantages, often specifically bargained for,
that are received by the employee, which are similar to benefits
such as board and lodging and, thus, are part of the wages
received by the employee.

This issue is one of first impression in Nebraska. The
majority view appears to be the more practical and reasonable
approach and is the position which we adopt. It seems clear
from the definition of “wages” provided in § 48-126 that fringe
benefits are not gratuities, nor are they “similar advantages” to
board or lodging. The money paid to the union funds should
not be considered part of the “money rate” just because it is
specified at a per hour rate. The money is not paid to the
employee and is not the result of the employee’s individual
labors, but is the fruit of collective bargaining.

An additional consideration is the fact that the Legislature
has amended § 48-126 a few times over the years, yet has never
acted to include fringe benefits in the definition of wages. On
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the other hand, under Neb. Rev. Stat. § 48-1229(3) (Reissue
1988), fringe benefits are specifically listed as part of an
employee’s wage for the purpose of the Nebraska Wage
Payment and Collection Act. We hold that under § 48-126,
money amounts negotiated between the union and employers
based on hours worked by union member employees, and to be
paid directly to the union to cover such things as health and
welfare and pensions are not to be included within the term
wages, unless the money value of such advantages to the
employee has been agreed upon and fixed by the employer and
employee at the time of hiring. Such was not the case here.

The judgment of the compensation court is affirmed.
Appellee Schlotfeld is awarded an attorney fee in this court of
$2,000 to be taxed to the appellant.

AFFIRMED.

STATE OF NEBRASKA, APPELLANT, V. DON RAY WORKMAN,
APPELLEE.
446N.W.2d 16

Filed September 22, 1989. No. 89-114.

Motor Vehicles: Licenses and Permits. Under Neb. Rev. Stat. § 60-418 (Reissue
1988), a former resident of Nebraska whose Nebraska driver’s license was
suspended or revoked and who obtains a license issued by another state before
the period of suspension or revocation expires is not authorized to operate a
motor vehicle in Nebraska until a new license is obtained when and if permitted
by the Nebraska Motor Vehicle Operator’s License Act.

Appeal from the District Court for York County, BRYCE
BARrTU, Judge, on appeal thereto from the County Court for
York County, CurTis H. Evans, Judge. Exception to judgment
of District Court sustained.

Charles W. Campbell, York County Attorney, for appellant.
DPon Ray Workman, pro se.

HaAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.
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BOSLAUGH, J.

This is a proceeding under Neb. Rev. Stat. § 29-2319(3)
(Reissue 1985) to review the order of the district court
affirming the judgment of the county court dismissing the
charge against the defendant for driving while his operator’s
license had been suspended.

The record shows that the defendant, Don Ray Workman,
was stopped in York County, Nebraska, on June 25, 1988, while
he was driving a truck owned by Roadrunner Freight of
Milwaukee, Wisconsin, at 78 miles per hour in a 65-mile-per-
hour zone. After being stopped, the defendant produced a New
Mexico driver’s license that had been issued on March 10, 1986.
In checking the defendant’s driving record, the patrolman
learned that the defendant’s Nebraska driver’s license had been
suspended in January 1986. Although when stopped the
defendant was operating a Roadrunner truck, his medical and
examination certificates indicated that he had been employed
by a Nebraska trucking company as late as October 1987.

The abstract of the defendant’s driving record shows that his
Nebraska license was suspended on April 9, 1986, for insurance
cancellation, and on April 16, 1986, for driving while under
suspension. The April 9 suspension was for an indefinite
period—until reinstated, and the April 16 suspension was for a
period of 365 days from the date of his release from custody.

The defendant’s Nebraska license had been revoked under
the point system on April 19, 1985. On June 27, 1985, he was
arrested in Nebraska for driving under suspension. The
defendant testified that his license was suspended by a
conviction in county court on or about September 18, 1985, for
driving while his license was suspended. He appealed that
conviction, but the judgment was affirmed by the district court,
and his license was suspended by the judgment of the district
court entered on April 16, 1986. Since his license was
suspended, the defendant allowed his automobile insurance to
expire, and an order of suspension for failure to maintain proof
of financial responsibility was entered on April 9, 1986. The
defendant did nothing thereafter to reinstate his Nebraska
license, and he had no automobile insurance at the time he was
arrested on June 25, 1988, except the coverage provided by his
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employer, which was applicable while he was operating the
employer’s truck.

The State argues that the defendant’s New Mexico license did
not authorize him to drive in Nebraska because it was issued
before the two periods of suspension in Nebraska had expired.

Neb. Rev. Stat. § 60-418 (Reissue 1988) provides:

Any resident or nonresident whose operator’s license or
right or privilege to operate a motor vehicle in this state
has been suspended or revoked as provided in this act,
shall not operate a motor vehicle in this State under a
license, permit or registration certificate issued by any
other jurisdiction or otherwise during such suspension or
after such revocation until a new license is obtained when
and if permitted under thisact . . . .

(Emphasis supplied.)

Apparently, the county court relied upon State v. Reeder,
188 Neb. 121, 195 N.W.2d 509 (1972), as the basis for finding
the defendant not guilty.

The Reeder case involved a conviction for driving while the
defendant’s Nebraska operator’s license was suspended. The
defendant had moved to Colorado and obtained a Colorado
license after the suspension period in Nebraska had expired. In
this case, the defendant obtained his New Mexico license before
the period of suspension in Nebraska had expired. Thus, the
decision in the Reeder case is not applicable to the facts in this
case.

Under § 60-418, the New Mexico license which had been
issued during the periods of suspension, one of which is still in
force, did not authorize the defendant to drive in Nebraska.
Consequently, the order of the county court finding the
defendant not guilty and the judgment of the district court
affirming the order of the county court were erroneous.

EXCEPTION SUSTAINED.
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RoNALD O. BENDING, APPELLANT AND CROSS-APPELLEE, V. DIANA
L. BENDING, APPELLEE AND CROSS-APPELLANT.
446 N.W.2d 236

Filed September 29, 1989. No. 87-984.

Appeal from the District Court for Lincoln County: JOHNP.
MUuRrpPHY, Judge. Affirmed.

Robert E. Roeder for appellant.
George E. Clough for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

This is an appeal from the Lincoln County District Court’s
order reducing appellant’s alimony obligation from $450 per
month to $300 per month. Appellant-petitioner has appealed,
and appellee-respondent has cross-appealed.

Asrequired, we have reviewed the trial court’s action de novo
on the record. Smith v. Smith, 232 Neb. 507, 441 N.W.2d 197
(1989). From that review, we determine that the trial court did
not abuse its discretion in reducing appellant’s alimony
payments to $300 per month. The judgment of the trial court is
affirmed.

Appellee’s request for attorney fees is denied.

AFFIRMED.

JESSE GOMEZ, APPELLANT, V. KENNEY DEANS, INC., APPELLEE.
446 N.W.2d 209

Filed September 29, 1989. No. 88-031.

Appeal from the District Court for Scotts Bluff County:
ALFRED J. KOrRTUM, Judge. Affirmed.

Robert M. Brenner, of Robert M. Brenner Law Office, for
appellant.
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Steven C. Smith, of Van Steenberg, Brower, Chaloupka,
Mullin & Holyoke, for appellee.

HasTtiNnGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This is an appeal from an order of the district court for Scotts
Bluff County. The matter arose from the filing of a transcript of
judgment from the Workers’ Compensation Court to the
district court.

Appellee, Kenney Deans, Inc., the judgment debtor, applied
to the district court for orders directing the clerk to accept a
surety bond of a Nebraska licensed insurer in the amount of
$10,000 and to issue a release of the judgment lien against
Kenney Deans’ real estate in Scotts Bluff County. The district
court accepted the surety bond and directed the clerk to issue
the release. Gomez, the judgment creditor, appeals.

Two errors are assigned: (1) The district court lacks authority
to order substitute security and direct the release of a real estate
lien, and (2) the amount of the judgment bond is insufficient.

First, we observe that Kenney Deans, Inc., was insured for
workers’ compensation claims by the Continental Western
Insurance Company, a Nebraska licensed company, and there is
no assertion that all amounts due have not been promptly paid.

Putting aside the rather persuasive argument that the power
to order a substitution of security is the exercise of the inherent
authority of the district court under the Constitution of the
State of Nebraska, the authority is also granted by statute. Neb.
Rev. Stat. § 52-142 (Reissue 1988) provides:

(1) Any person having an interest in real estate may
release the real estate from liens which have attached to it
by:

(a) Depositing in the office of the clerk of the district
court of the county in which the lien is recorded a sum of
money in cash, certified check, or other bank obligation,
or a surety bond issued by a surety company authorized to
do business in this state, in an amount sufficient to pay the
total of the amounts claimed in the liens being released
plus fifteen percent of such total; and
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(b) Recording, as provided in section 52-151, a
certificate of the clerk of the district court showing that
the deposit has been made.

(2) The clerk of the district court has an obligation to
accept the deposit and issue the certificate.

(3) Upon release of the real estate from a lien under this
section, the claimant’s rights are transferred from the real
estate to the deposit or surety bond and the claimant may
establish his or her claim under sections 52-125 to 52-159,
and upon determination of the claim the court shall order
the clerk of the district court to pay the sums due or render
judgment against the surety company on the bond, as the
case may be.

The first assignment is meritless.

As to the second assignment, the appellant is secured by the

statutorily directed promise by the insurer to pay “all
installments of the compensation that may be awarded or
agreed upon . ...” Neb. Rev. Stat. § 48-146 (Reissue 1988). The
record shows that the district court properly set the bond at an
amount sufficient to cover the remaining payments of
appellant’s award. The district court has discretion to set the
bond for an amount that has been awarded or agreed upon, not
for amounts that are undetermined. The claim is without merit.

AFFIRMED.

DARLENE PERCIVAL, APPELLANT, V. DEPARTMENT OF
CORRECTIONAL SERVICESET AL., APPELLEES.
446N.W.2d 211

Filed September 29, 1989. No. 88-100.

Administrative Law: Appeal and Error. In an appeal from a judgment pursuant
to the Administrative Procedure Act, Neb. Rev. Stat. §§ 84-901 et seq. (Reissue

1987), the Supreme Court tries factual questions de novo on the record and

reaches a conclusion independent of the trial court’s findings.

Administrative Law. A commission’s or agency’s action is arbitrary if taken in
disregard of facts or circumstances and without some basis which would lead a
reasonable person to the same conclusion.
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Appeal from the District Court for Lancaster County:
JEFFRE CHEUVRONT, Judge. Affirmed.

Robert Wm. Chapin, Jr., of Mowbray, Chapin & Walker,
P.C., for appellant.

Robert M. Spire, Attorney General, and Charles E. Lowe
for appellees.

HaAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

Darlene Percival appeals from the judgment of the district
court for Lancaster County which affirmed the decision of the
State Personnel Board of the State of Nebraska regarding
Percival’s demotion and transfer within the Department of
Correctional Services (department).

In an appeal from a judgment pursuant to the
Administrative Procedure Act, Neb. Rev. Stat. §§ 84-901 et
seq. (Reissue 1987), the Supreme Court tries factual questions
de novo on the record and reaches a conclusion independent of
the trial court’s findings. Heithoff v. Nebraska State Bd. of
Ed., 230 Neb. 209, 430 N.W.2d 681 (1988); Haeffner v. State,
220 Neb. 560, 371 N.W.2d 658 (1985).

Before the disciplinary action reviewed in this appeal,
Percival was the assistant superintendent at the Nebraska
Center for Women (NCW) in York, Nebraska, and became
acquainted with Carolyn Stansberry, an inmate at NCW. In
June 1986, Stansberry was released from NCW on parole to a
halfway house in Hastings, Nebraska. In June and July of
1986, Percival visited Stansberry on four occasions, some of
which related to Alcoholics Anonymous meetings, while other
visits were social. On June 30, 1986, Percival wrote a check to
Stansberry in the amount of $350 for Stansberry’s purchase of
an automobile. Percival’s personal contacts with Stansberry
and the automobile loan were not authorized by the parole
administration and were not disclosed by Percival to her
supervisor at NCW.

On August 19, Percival was charged with violating the
department’s administrative regulation No. 112.31A1, which
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provides:
No employee will give, accept, or exchange property,
services, or favors with an inmate or parolee or with the
friends or relatives of an inmate or parolee outside the
scope of the employee’s official duties. No employee will
fraternize with an inmate or parolee or with friends or
relatives of an inmate or parolee. If an employee has
reason to believe that he or she may have violated one of
the provisions of this section, the employee shall
immediately notify his or her chief executive officer in
writing. The chief executive officer of each institution
may permit exceptions to the prohibitions set out in his
[sic] paragraph, after considering all relevant
information.
She was also charged with violating 273 Neb. Admin. Code, ch.
13, § 001 (1986), of the state’s classified personnel rules and
regulations, which states in part: “Appropriate disciplinary
action may be taken for any of the following offenses: 001.01
Violation of, or failure to comply with, State constitution or
statute; an executive order; published rules, regulations,
policies or procedures of the employing agency or the State of
Nebraska Classified Personnel System.”

After a hearing on the charges against Percival, a
departmental committee found that Percival had violated the
department’s administrative regulation No. 112.31A1 and
§ 001.01 of the state’s rules and regulations. The superintendent
of NCW sent a letter to Percival on September 19, 1986, which
letter, as notice of departmental disciplinary action, stated that
on account of the violation of departmental regulation No.
112.31A1 and the state rule, § 001.01, Percival was demoted in
rank and grade from assistant superintendent II, grade 15, to
unit manager, grade 13, and was transferred to the Lincoln
Correctional Center. Also, Percival’s salary was reduced by 10
percent, and she was put on 6 months’ probation regarding her
new position at Lincoln.

Percival appealed to the State Personnel Board, which, after
a hearing, affirmed the disciplinary action imposed by the
department. Percival then appealed to the district court for
Lancaster County, which affirmed the State Personnel Board’s
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decision.

Percival does not contend that there is no rational
relationship between the conduct proscribed by regulation No.
112.31A1 and legitimate departmental purposes or activities.
Rather, Percival concedes that her conduct violated regulation
No. 112.31A1, but argues that the nature and degree of the
imposed discipline were contrary to the state’s policy on
progressive discipline of state employees, the departmental
disciplinary action was arbitrary, and the imposed discipline is
disproportionate to the infraction.

The state’s personnel rules and regulations provide under 273
Neb. Admin. Code, ch. 13 (1986):

003 Disciplinary Actions. The following types and
levels of disciplinary actions are prescribed in a
progressive manner, however, the nature and severity of
the violation will dictate the level of discipline imposed.
More severe levels of disciplinary action may be imposed
when a lesser action is deemed inadequate or has not
achieved the desired results. .

003.01 The type and extent of disciplinary action shall
be governed by the nature, severity and effect of the
offense; the type and frequency of previous offenses; the
period of time elapsed since a prior offensive act; and
consideration of extenuating circumstances.

Administrative regulation No. 112.6 of the department
provides in part:

IV. This Department advocates the principle of
progressive discipline when it is possible. Unless the
security of the program is compromised or the employee
has committed an offense of serious magnitude, all
employees should be given the opportunity to improve
and discipline should be progressive in nature.

Under administrative regulation No. 112.6, an employee’s
conduct which compromises the security of a departmental
program or constitutes an offense of “serious magnitude”
renders the progressive discipline policy inapplicable. In
Kemper v. State, 230 Neb. 740, 433 N.W.2d 497 (1988), this
court recognized that a financial transaction between a member
of a correctional facility’s staff and an inmate of the facility
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may impair the integrity and security of the facility. In Kemper,
the discipline imposed was termination of employment rather
than progressive discipline. Although progressive discipline of
a correctional facility’s employee is authorized under both the
state rule and departmental regulation, whether progressive
discipline should be imposed and implemented is discretionary
with the director of the department. We find no reason to
overturn the discretionary exercise of disciplinary action taken
by the director of the department.

A commission’s or agency’s action is arbitrary if taken in
disregard of facts or circumstances and without some basis
which would lead a reasonable person to the same conclusion.
In re Application of Renzenberger, Inc., 225 Neb. 30, 402
N.W.2d 294 (1987); Haeffner v. State, 220 Neb. 560, 371
N.W.2d 658 (1985); In re Appeal of Levos, 214 Neb. 507, 335
N.W.2d 262 (1983). Our de novo review of the record discloses
relevant evidence substantiating Percival’s infraction of the
departmental regulation prohibiting a financial transaction
between a correctional facility employee and a parolee of NCW.
Moreover, Percival has admitted her infraction of the state rule
and departmental regulation prohibiting the described
financial transaction.

Percival next claims that the discipline imposed is
disproportionate to the infraction, especially since there was no
injury to the security or departmental program at NCW. The
record reflects that on at least four occasions before
disciplining Percival, the department terminated employment
of personnel who had violated the same rules and regulations
which were the bases for the disciplinary action against
Percival. The record also shows that, but for Percival’s
satisfactory work history, her employment might have been
terminated. We are unable to conclude that the discipline
imposed is disproportionate to the infraction examined in this
appeal.

Finally, Percival asserts that because her actions caused no
“residual harm” to the department, the discipline was
excessive. Percival knew about the regulation prohibiting
financial transactions and fraternization with Stansberry as an
NCW parolee. Yet, Percival violated the department’s rules.
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Under the circumstances, actual harm is not required to impose
discipline; an employee’s violation of a departmental rule,
thereby compromising the security or integrity of NCW), is
sufficient for disciplinary action. The fact that no adverse
effect resulted from Percival’s conduct does not preclude
discipline under the circumstances.

The district court’s judgment, affirming the decision of the
State Personnel Board, is, therefore, affirmed.

AFFIRMED.

RicHARD W. SATTERFIELD, TRUSTEE, APPELLANT, V. KATHLEEN
LuciLLE BONYHADY, APPELLEE.
446 N.W.2d 214

Filed September 29, 1989. No. 88-163.

1. Decedents’ Estates: Adoption. An adopted child, in the absence of specific
testamentary directions to the contrary, takes from the antecedents of an
adoptive parent to the same extent as would the adoptive parent’s natural
children.

2. Adoption. Nodistinction between adult and minor adoptees will be made for the
purposes of Neb. Rev. Stat. § 43-110 (Reissue 1988).

3. Summary Judgment. Summary judgment shall be granted where there is no
genuine issue either as to any material fact or as to the ultimate inferences to be
drawn therefrom, and the moving party is entitled to judgment as a matter of
law.

Appeal from the District Court for Lancaster County:
RoBERTR. Camp, Judge. Affirmed.

Dan L. McCord for appellant.

Richard A. Vestecka, of Vestecka & Buethe, for appellee.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

Plaintiff, Richard W. Satterfield, trustee, appeals from an
order of the district court for Lancaster County granting
summary judgment on the cross-petition of the defendant,
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Kathleen Lucille Bonyhady, allowing her to take the remainder
of a trust as a surviving child of Stanley N. Satterfield, the trust
beneficiary.

Appellant Satterfield assigns as error the trial court’s order
granting defendant’s motion for summary judgment. We
affirm.

Katherine Satterfield executed her will on October 15, 1942.
By the will, Frank Satterfield, her husband, was named as the
beneficiary of the trust income during his lifetime. At his death,
the property was to be divided among named children and
grandchildren. However, in a codicil executed on June 20, 1950,
Katherine Satterfield provided that the share of her son Stanley
Satterfield should be held in trust for his lifetime and

[u]lpon his death the amount remaining in said fund is to
be willed to his child or children surviving him, if any,
otherwise the same is to be equally divided between those
entitled to the same under subparagraph A, to those
entitled to the same under subparagraph B and those
entitled to the same under subparagraph C.
(Emphasis supplied.) The substitutional devisees—those under
subparagraphs A, B, and C—are certain daughters and
grandchildren of Katherine Satterfield. The trust in favor of
Stanley Satterfield became effective on the death of Frank
Satterfield on December 27, 1965.

Stanley Satterfield had no natural-born children. He and his
first wife divorced in 1945; he then married Lucille Wozniak in
1958. At the time of this marriage, Lucille had a 16-year-old
daughter, Kathleen, the defendant in this case.

On September 17, 1986, Stanley Satterfield, then 74 years old
and some 4'/2 months before his death, adopted Bonyhady,
then 44 years old, pursuant to Neb. Rev. Stat. § 43-101 (Reissue
1988), which has allowed for the adoption of adult stepchildren
since its amendment in 1984.

Shortly after Stanley Satterfield’s death, appellant filed this
action to declare that Bonyhady was ineligible to take the trust
remainder as a surviving “child” of Stanley Satterfield.

Appellant’s main contention is that Katherine Satterfield
could not have intended an adopted adult daughter of Stanley
Satterfield to come within the term “surviving child” in her
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will. This contention invites us to do two things: (1) probe the
mind of the testatrix to determine her intent; and (2) make
distinctions between adult and minor adoptees as to the “rights,
duties and other legal consequences of the natural relation of
child and parent . . . .” Neb. Rev. Stat. § 43-110 (Reissue 1988).

Appellant argues that the testatrix’s intent to exclude
Bonyhady can be presumed because the testatrix was a stranger
to the adoption, see In re Estate of Clarke, 125 Neb. 625, 251
N.W. 279 (1933), and because adult adoptions were not
permitted by statute when the testatrix executed her will and
codicil.

Among the cases that appellant cites in support of these
presumptions are Abramovic v. Brunken, 16 Cal. App. 3d 719,
94 Cal. Rptr. 303 (1971); Orme v. Northern Trust Co., 29 Ill.
App. 2d 75, 172 N.E.2d 413 (1961); First Nat. Bank of
Dubuque v. Mackey, 338 N.W.2d 361 (Iowa 1983); In re Estate
of Griswold, 140 N.J. Super. 35, 354 A.2d 717 (1976); and
Estate of Goal, 380 Pa. Super. 219, 551 A.2d 309 (1988).

We decline to look to the law of other states in this matter and
rely instead on our own statutes and case law, and on the
language in the testatrix’s will.

The language and holding of In re Trust Estate of Darling,
219 Neb. 705, 708-09, 365 N.W.2d 821, 824 (1985), control:

[Aln adopted child, in the absence of specific
testamentary directions to the contrary, inherits from the
antecedents of an adoptive parent to the same extent as do
the adoptive parent’s natural children.

" It is true, as certain of the natural children argue, that
the testatrix could not have known of the adoptions, for
she had both executed her will and died before they took
place. Her lack of knowledge, however, is not significant.
She would have been equally ignorant of any natural
children sired by Darling after her death. The important
point is that she had no control over who became Darling’s
children or by what means. She chose to benefit Darling’s
children. He elected to make the children produced by his
fourth wife his own by adopting them. Having become
his, those children qualify as beneficiaries of the
testamentary trust.

Thus, the intent spelled out in Katherine Satterfield’s codicil
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is the intent to benefit Stanley Satterfield’s children, whoever
they may turn out to be. This is the plain meaning of the
language, and we will go no further in guessing or assuming that
Katherine Satterfield meant anything else.

The Darling opinion also states that it is clear that § 43-110
negates the Clarke holding, which appellant cites as supporting
the stranger to the adoption rule.

Appellant would further have us make a distinction between
adult and minor adoptees. See, Williams v. Ward, 15 Cal. App.
3d 381, 93 Cal. Rptr. 107 (1971); Tafel Estate, 449 Pa. 442, 296
A.2d 797 (1972). Section 43-101 provides that “any adult child
may be adopted by the spouse of such child’s parent . . . .” This
statute is narrowly drawn to allow the adoption of adults only
where they are stepchildren. Further, § 43-110 states:

After a decree of adoption is entered, the usual relation
of parent and child and all the rights, duties and other legal
consequences of the natural relation of child and parent
shall thereafter exist between such adopted child and the
person or persons adopting such child and his, her or their
kindred.

This statute, giving legal effect to the adoption decree as
between the parties, makes no distinction between adult and
minor adoptees. We refuse to infer any such distinction.

Therefore, in affirming the trial court, we hold that
Bonyhady is the legally adopted child of Stanley Satterfield,
and she thereby qualifies under Katherine Satterfield’s codicil
as a “surviving child” of Stanley Satterfield, thus making her
the beneficiary of the testamentary trust.

Appellant also assigned error to the district court in granting
Bonyhady’s motion for summary judgment. Summary
judgment shall be granted where there is no genuine issue either
as to any material fact or as to the ultimate inferences to be
drawn therefrom, and the moving party is entitled to judgment
as a matter of law. Peterson v. Minden Beef Co., 231 Neb. 18,
434 N.W.2d 681 (1989). The record shows no genuine issue as to
any material fact, and this is further evidenced by both parties
moving for summary judgment. Appellee was entitled to
judgment as a matter of law, and the trial court was correct in
granting her summary judgment.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. DAVID SWIGART, APPELLANT.
446 N.W.2d 216

Filed September 29, 1989. No. 88-448.

1. Convictions: Verdicts: Appeal and Error. In determining whether evidence is
sufficient to sustain a conviction in a jury trial, the Supreme Court does not
resolve conflicts of evidence, pass on credibility of witnesses, evaluate
explanations, or reweigh evidence presented to a jury, which are within a jury’s
province for disposition. A verdict in a criminal case must be sustained if the
evidence, viewed and construed most favorably to the State, is sufficient to
support the verdict.

2. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the
Supreme Court will not set aside a guilty verdict in a criminal case where such
verdict is supported by relevant evidence. Only where evidence lacks sufficient
probative force as a matter of law may the Supreme Court set aside a guilty
verdict as unsupported by evidence beyond a reasonable doubt.

3. Intent: Words and Phrases. The intent involved in conduct is a mental process
and may be inferred from the conduct itself, the actor’s language in reference to
the conduct, and the circumstances surrounding an incident.

4. Criminal Law: Intent: Circumstantial Evidence: Proof. When an element of a
crime involves existence of a defendant’s mental process or other state of mind of
an accused, such elements involve a question of fact and may be proved by
circumstantial evidence.

5. Assault. Inreference to first degree assault, assaultive conduct which results in
exposure to the specific harms described in Neb. Rev. Stat. § 28-109(20)
(Reissue 1985), and not actual infliction of the harms described in the statute, is
the gravamen of first degree assault and the criminal conduct proscribed by Neb.
Rev. Stat. § 28-308(1) (Reissue 1985).

Appeal from the District Court for Lancaster County:
DoNALDE. ENDACOTT, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Joseph D. Nigro for appellant.

Robert M. Spire, Attorney General, and Yvonne E. Gates
for appellee.

Hasrtings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
and GrANT, JJ.

SHANAHAN, J.

A jury in the district court for Lancaster County convicted
David Swigart of first degree assault, which is defined by Neb.
Rev. Stat. § 28-308(1) (Reissue 1985): “A person commits the
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offense of assault in the first degree if he [or she] intentionally
or knowingly causes serious bodily injury to another person.”
Neb. Rev. Stat. § 28-109(20) (Reissue 1985) provides: “Serious
bodily injury shall mean bodily injury which involves a
substantial risk of death, or which involves substantial risk of
serious permanent disfigurement, or protracted loss or
impairment of the function of any part or organ of the body.”

STANDARD OF REVIEW
In determining whether evidence is sufficient to sustain
a conviction in a jury trial, the Supreme Court does not
resolve conflicts of evidence, pass on credibility of
witnesses, evaluate explanations, or reweigh evidence
presented to a jury, which are within a jury’s province for
disposition. A verdict in a criminal case must be sustained
if the evidence, viewed and construed most favorably to
the State, is sufficient to support that verdict.
State v. Brown, 225 Neb. 418, 428, 405 N.W.2d 600, 606 (1987);
State v. Willett, antep. 243,444 N.'W.2d 672 (1989).
On a claim of insufficiency of evidence, the Supreme
Court will not set aside a guilty verdict in a criminal case
where such verdict is supported by relevant evidence. Only
where evidence lacks sufficient probative force as a matter
of law may the Supreme Court set aside a guilty verdict as
unsupported by evidence beyond a reasonable doubt.
State v. Robertson, 223 Neb. 825, 830, 394 N.W.2d 635, 638
(1986). See, also, State v. Willett, supra.

In the late evening of August 26, 1987, the female victim,
who was 19 years old, was visiting at a Lincoln motel with an
acquaintance, Sean Thompson, and David Swigart, age 23, a
former boyfriend with whom the victim had been intimately
involved in the spring of 1987. In the course of the visit, the
victim imbibed a “mixed drink” of “gin and pop” and a “wine
cooler”; Thompson drank straight gin; and Swigart had wine
coolers. When Thompson became intoxicated, Swigart offered
to walk the victim to her home, which was about nine blocks
from the motel.

As Swigart and the victim walked, they discussed “the
weirdest place . . . the most different, weirdest place we’d both
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had sex.” En route to the victim’s home, the couple approached
avan parked on the street and entered the parked vehicle, where
they engaged in sexual relations. Having concluded that
activity, the couple resumed their walking, which took them to
the apartment of Swigart’s sister. When they arrived at the
apartment, Swigart told the victim that he no longer wished to
walk the victim to her home. This upset the victim, who slapped
Swigart’s face. Swigart, more surprised than hurt by the slap,
put his arms around the victim’s waist, raised her from the
ground, and “[t]hrew her to the ground,” causing the victim to
“kind of hit on her side” on the concrete surface. As the victim
lay on the concrete, Swigart kicked the victim’s stomach and
then said, “I’m sorry.” While the victim was still on the ground,
Swigart kicked at the victim, lacerating her nose, and then
kicked again, striking near the victim’s spine and ribs. At this
point, with his closed fist, Swigart delivered a blow to the
defenseless victim’s face. When the turmoil ended, Swigart
went inside his sister’s apartment, and the victim returned to
Thompson’s motel for help. Thompson and his roommate
assisted the blood-covered victim, whom Thompson described
as “bleeding” with “[t]wo black eyes.” After the victim
returned to her home, police were summoned and took the
victim to the emergency room of a hospital. The victim had a
bright crimson crescent-shaped mark, clinically described as
“periorbital” bruising, around each eye and displayed
lacerations on her nose as well as bruises inside her mouth.

Officers of the Lincoln Police Department went to the
apartment of Swigart’s sister, who admitted the officers into the
apartment. After entering the apartment, the officers opened
the bathroom door and found Swigart “holding a tub of potato
salad.” The officers arrested Swigart and, while transporting
him to police headquarters, administered the Miranda
admonition to Swigart. During interrogation, Swigart
admitted that he had “body slammed” the victim to the ground,
but asserted, “I didn’t really intend to hurt her.” Swigart stated
that after he had thrown the victim to the concrete surface, “I
apologized to her.”

When called as a witness for the State, the physician who
had attended the victim at the hospital emergency room
testified that the physician’s specialty was “emergency
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medicine,” a medical specialty which “basically deals with
emergent care in an emergency room, [dealing] with all sorts of
life-threatening emergencies and other related emergent care.”
According to the physician, the victim had sustained “obvious
facial trauma . . . a lot of bruising about the face and her nose;
she had severe trauma to her nose. It was very widened. It was
seriously injured.” The victim sustained a “nasal tip fracture of
her nose,” an injury which was disclosed by x ray and physical
examination and was the type of extensive injury which caused
one to “cough up blood from swallowing blood.” Regarding
the kick to the victim’s face, the physician stated: “Any time
[there is] that kind of an impact to the face and the cranial vault
... that could be very life threatening. Also to the neck. A lot of
people who have severe injuries to the face can also have
significant neck trauma and fractures.” In reference to a kick in
the victim’s back, the physician also testified: “That could also
be a very serious, possibly life-threatening injury. It could cause
damage to the kidneys, spleen. There are all sorts of abdominal
organs.” A kick to the stomach was also “potentially
life-threatening” on account of possible injury to the spleen and
liver. When asked whether the injury to the victim’s nose would
alter a person’s appearance, without specialized “follow-up”
treatment, the physician responded, “Absolutely.”

At trial, testifying on his own behalf, Swigart denied that he
had kicked the victim or struck her with his fist. Also, Swigart
testified that he did not intend to cause serious bodily injury to
the victim.

CLAIM OF INSUFFICIENT EVIDENCE

Swigart contends that there is insufficient evidence to
support the verdict of guilty on the charge of first degree
assault. Specifically, Swigart maintains that under Nebraska’s
first degree assault statute, the defendant must intentionally or
knowingly cause serious bodily injury and that the victim must
in fact suffer serious bodily injury.

Concerning an intent to cause serious bodily injury for a first
degree assault, we stated in State v. Ristau, 201 Neb. 784, 787,
272 N.W.2d 274, 276 (1978): “To constitute the offense of
assault with intent to do great bodily injury there must be an
unlawful assault, coupled with a present ability and intent to
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injure, but no actual battery need occur.” We also stated in
Ristau, supra at 786-87,272 N.W.2d at 276:

The record establishes that the defendant. not only
threw the victim to the pavement but admitted that he
intended to use whatever force was necessary to take her
purse. The intent with which an act is done is rarely, if ever,
susceptible of proof by direct evidence, but may be
inferred. or gathered from outward manifestations,
words, or acts, and the facts or circumstances surrounding
or attendant upon the assault. It is not essential to a
conviction for assault with intent to do great bodily injury
that the accused should have intended the precise injury
which followed as a result of the assault. It is sufficient if
serious bodily harm of any kind was contemplated.

See, also, State v. Tweedy, 224 Neb. 715, 400 N.W.2d 865
(1987); State v. Thielen, 216 Neb. 119, 342 N.W.2d 186 (1983).

“The intent involved in conduct is a mental process and may
be inferred from the conduct itself, the actor’s language in
reference to the conduct, and the circumstances surrounding an
incident.” State v. Pierce, 231 Neb. 966, 971, 439 N.W.2d 435,
440 (1989).

“When an element of a crime involves existence of a
defendant’s mental process or other state of mind of an
accused, such elements involve a question of fact and may be
proved by circumstantial evidence.” State v. Hoffman, 227
Neb. 131, 140, 416 N.W.2d 231, 237 (1987). See, also, State v.
Blue Bird, 232 Neb. 336,440 N.W.2d 474 (1989).

Swigart’s conduct toward the victim spoke so loudly that the
jury apparently did not hear Swigart’s self-serving disclaimer of
intent. Although Swigart testified that he did not intend to
cause serious bodily injury to the victim, the evidence presented
to the jury supplied a sufficient basis for the reasonable
inference that Swigart intended to inflict serious bodily injury
on the victim.

Swigart also argues that to support a conviction of first
degree assault, the victim must have actually sustained serious
bodily injury, or as Swigart suggests: “The other element on
which there was insufficient evidence to sustain a conviction for
first degree assault is whether [the victim] did in fact suffer
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serious bodily injury.” Brief for appellant at 7. In § 28-109(20),
which defines “serious bodily injury” in relation to the criminal
offense of assault in the first degree, a significant phrase is
“bodily injury which involves a substantial risk” of death,
serious permanent disfigurement, or diminution of bodily
function, that is, protracted loss or impairment sustained by
any part of the human body. The word “risk” means
“CONTINGENCY, DANGER, PERIL, THREAT .
someone or something that creates or suggests a hazard or
adverse chance: a dangerous element or factor . . ..” Webster’s
Third New International Dictionary, Unabridged 1961 (1981).
As a synonym for risk, the word “danger” means “the state of
being exposed to harm: liability to injury, pain, or loss: PERIL,
RISK....” Id. at 573. Thus, in reference to first degree assault,
assaultive conduct which results in exposure to the specific
harms described in § 28-109(20), and not actual infliction of the
harms described in the statute, is the gravamen of first degree
assault and the criminal conduct proscribed by § 28-308(1).
Consequently, in State v. Pribil, 224 Neb. 28, 30-31, 395
N.W.2d 543, 546 (1986), which involved a conviction for
attempted first degree assault, we stated: “Contrary to
defendant’s argument, it is not necessary that the injury caused
death, or serious permanent disfigurement or impairment of
the function of any part or organ of the body, but only that it
involved a substantial risk of producing those results.”
(Emphasis in original.)

At Swigart’s trial, the physician testified that a kick to a
person’s head “could be very life threatening” and that a kick to
the back “could also be a very serious, possibly life-threatening
injury.” The physician’s testimony very clearly substantiated
and underscored a fact generally known in human experience.
The degree or extent of exposure to the harms specified in
§ 28-109(20), that is, whether such exposure to harm was
“substantial,” was a submissible jury question under the
circumstances.

The evidence supports the verdict. For that reason, we
affirm Swigart’s conviction.

AFFIRMED.
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Davib A. HENNINGS, APPELLEE, V. THERESA M. HENNINGS,
APPELLANT.
446 N.W.2d 221

Filed September 29, 1989. No. 88-842.

Appeal from the District Court for Douglas County: PAauL J.
HickMaN, Judge. Affirmed as modified.

Michael L. Getty for appellant.
David A. Hennings, pro se.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

This is an appeal in a proceeding for dissolution of a
marriage. The trial court dissolved the marriage; divided the
property of the parties; awarded custody of four of the parties’
minor children to the petitioner husband and retained custody
of the fifth child in the court, but awarded physical possession
to the petitioner; awarded child support to the petitioner in the
amount of $95 per month per child; and ordered the petitioner
to pay $26,486.64 of the parties’ debts. Later, the child support
was reduced to $40 per month per child.

The respondent wife has appealed and contends that the trial
court erred in awarding custody of the children and child
support to the petitioner in failing to award alimony to the
respondent, and in awardmg only personal property to the
respondent.

The record shows that the respondent failed to keep a
suitable home for the children or prepare adequate meals for
them. It fully supports the award of custody to the petitioner.

The only real estate owned by the parties was the family
residence and a farm the petitioner was purchasing from his
family.

The trial court awarded the family residence to the petitioner.
The equity in that property is approximately $17,500. Since the
petitioner has custody of the children, it is appropriate that he
have the property so that he can maintain a home for them.

The indebtedness on the farm far exceeds its value.
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The record shows that the petitioner is employed as a
salesman, with net earnings of approximately $2,700 per
month. The respondent was employed at a Burger King
restaurant, earning approximately $542 take-home pay per
month.

The petitioner’s income is adequate to pay the indebtedness
on the residence property, support the children, and pay the
other expenses and indebtedness, including the cost of the
housekeeper and governess for the children, but will not
support an award of alimony.

In view of the limited earning capacity of the respondent and
the award of no alimony, we believe the decree should be
modified to eliminate the award of child support to the
petitioner.

Each party shall pay his or her own attorney fees. Costs in
this court are taxed to the petitioner.

The judgment of the district court, as modified, is affirmed.

AFFIRMED AS MODIFIED.

INRE INTEREST OF B.M.H., A CHILD UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, DEPARTMENT OF SOCIAL SERVICES,
APPELLANT,V.E.M.H., APPELLEE.

446 N.W.2d 222

Filed September 29, 1989. No. 88-947.

1. Motions for New Trial: Time: Appeal and Error. An untimely motion for new
trial is ineffectual, does not toll the time for perfection of an appeal to the
Supreme Court, and does not extend or suspend the time limit for filing a notice
of appeal.

2. Jurisdiction: Time: Appeal and Error. An appellate court acquires no
jurisdiction unless the appellant has satisfied the requirements for appellate
jurisdiction, including a notice of appeal filed within the prescribed time.

Appeal from the Separate Juvenile Court of Douglas
County: CoLLEEN R. BUCKLEY, Judge. Appeal dismissed.

Robert M. Spire, Attorney General, and Royce N. Harper
for appellant.
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Carolyn A. Rothery, of Byrne, Rothery, Lewis, Bedel,
Tubach & Zielinski, guardian ad litem.

HAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

On June 9, 1988, the separate juvenile court of Douglas
County adjudged that B.M.H. was a juvenile under Neb. Rev.
Stat. § 43-247(3)(a) (Reissue 1988) and ordered that B.M.H.
remain in the temporary custody of the Department of Social
Services (department). On September 14, the court ordered
B.M.H’s mother to participate in psychological evaluation and
psychotherapy, including group therapy, and further ordered:
“The cost of such therapy shall be borne by Nebraska
Department of Social Services.”

On October 19, the department filed a motion for rehearing
or modification of the order which “required the Department
of Social Services to bear the cost of psychological therapy” for
B.M.H.s mother, claiming that the court lacked authority to
require that the department pay the cost of a parent’s therapy.
The court overruled the department’s motion on November 1,
1988. The department filed its notice of appeal to this court on
November 9, 1988.

The department’s sole assignment of error is that the juvenile
court erred in ordering the department to pay for the
psychological treatment of B.M.H.s parent. However, a
prerequisite to a discussion of the department’s assignment of
error is a determination whether this court has jurisdiction.

. Neb. Rev. Stat. § 43-2,126 (Reissue 1988) provides that
“[a]ny final order or judgment entered by a separate juvenile
court may be reviewed by the Supreme Court of Nebraska
within the same time and in the same manner prescribed by law
for review of an order or judgment of the district court . .. .”

Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 1988) prescribes
the time within which a notice of appeal must be filed to vest
jurisdiction in this court, namely:

[PJroceedings to obtain a reversal, vacation, or
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modification of judgments and decrees rendered or final
orders made by the district court . . . shall be by filing in
the office of the clerk of the district court in which such
judgment, decree, or final order was rendered, within
thirty days after the rendition of such judgment or decree
or the making of such final order, a notice of intention to
prosecute such appeal signed by the appellant or
appellants or his, her, or their attorney of record and . . .
by depositing with the clerk of the district court the docket
fee required by law in appeals to the Supreme Court.

Section 25-1912(2) provides: “The running of the time for
filing a notice of appeal shall be terminated as to all parties (a)
by a motion for a new trial under section 25-1143, if such
motion is filed by any party within ten days after the verdict,
report, or decision wasrendered . .. .”

A final order is “an order affecting a substantial right in an
action . ...” Neb. Rev. Stat. § 25-1902 (Reissue 1985).

The question is whether an order by the separate juvenile
court that requires a parent to participate in psychological
therapy and also requires the department to pay for such
therapy is a final order.

Helpful in our determination whether there is a final order in
this case is In re Interest of G.B., M.B., and T.B., 227 Neb. 512,
418 N.W.2d 258 (1988). In G.B., the separate juvenile court of
Douglas County ordered, inter alia, that the department pay
part of the costs for a juvenile who had been placed in a
treatment center. Implicit in our decision to review the propriety
of the juvenile court’s order in G.B. is our conclusion that an
order directed to the department to pay for the costs of future
treatment is a final order for purposes of § 25-1902. Thus, the
juvenile court’s order sought to be reviewed in this appeal is a
final order.

If a motion for new trial, authorized by law, has been filed
within 10 days of a decision (see Neb. Rev. Stat. § 25-1143
(Reissue 1985) and § 25-1912(2)), the motion for new trial
suspends the time limit for filing a notice of appeal. When the
motion for new trial has been disposed of by the court rendering
the decision, appellate jurisdiction is vested in the Supreme
Court by compliance with the provisions prescribed by
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§ 25-1912, i.e., timely notice of appeal and deposit of docket
fee.

In the present appeal, the department’s motion, which we
characterize as a motion for new trial, was filed on October 19,
1988, more than 10 days after the juvenile court’s decision of
September 14, 1988, for which the department seeks appellate
review. An untimely motion for new trial is ineffectual, does
not toll the time for perfection of an appeal to the Supreme
Court, and does not extend or suspend the time limit for filing a
notice of appeal. In re Interest of C.M.H. and M.S.H., 227
Neb. 446, 418 N.W.2d 226 (1988); Novak v. Nelsen, 209 Neb.
728,311 N.W.2d 8 (1981). Hence, the department’s motion was
a procedural nullity.

Neb. Rev. Stat. § 25-1912.01(1) (Reissue 1985) states: “A
motion for a new trial shall not be a prerequisite to obtaining
appellate review of any issue upon which the ruling of the trial
court appears in the record.”

Pursuant to § 25-1912.01(1), the Supreme Court has
appellate jurisdiction, notwithstanding the absence of a motion
for new trial, if the requirements of § 25-1912 have been
satisfied for appellate review of a final order, decision, or
verdict in the trial court. See, Caro, Inc. v. Roby, 215 Neb. 897,
342 N.W.2d 182 (1983); State v. Turner, 221 Neb. 132, 375
N.W.2d 154(1985).

In the present appeal, without a timely motion for new trial,
the department had 30 days from September 14, 1988, to file its
notice of appeal. § 25-1912(1). The department’s notice of
appeal, filed on November 9, 1988, was clearly filed beyond the
30-day limit for filing a notice of appeal. An appellate court
acquires no jurisdiction unless the appellant has satisfied the
requirements for appellate jurisdiction, including a notice of
appeal filed within the prescribed time. Federal Land Bank v.
McElhose, 222 Neb. 448, 384 N.W.2d 295 (1986).

Because the department failed to comply with the
requirements of § 25-1912, this court has no jurisdiction, and,
accordingly, the department’s appeal is dismissed.

APPEAL DISMISSED.
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STATE OF NEBRASKA, APPELLEE, V. KEVIND. GERDES, APPELLANT.
446 N.W.2d 224

Filed September 29, 1989. No. 88-973.

1. Judgments: Collateral Estoppel. The doctrine of collateral estoppel means that
when an issue of ultimate fact has once been determined by a valid and final
judgment, the issue cannot again be litigated between the same parties in any
future litigation.

______.Collateral estoppel may be applied where an identical issue was
decided in a prior action, there was a judgment on the merits which was final, the
party against whom the doctrine is to be applied is a party or is in privity with a
party to the prior action, and there was an opportunity to fully and fairly litigate
the issue in the prior litigation.

3. Judgments: Res Judicata. The doctrine of res judicata is based on the principle
that a final judgment on the merits by a court of competent jurisdiction is
conclusive upon the parties in any later litigation involving the same cause of
action.

. The doctrine of res judicata dictates that any right, fact, or
matter in issue and directly adjudicated in a prior proceeding, or necessarily
involved in the determination of the action before a competent court in which
the judgment or decree was rendered upon the merits, is conclusively settled by
the judgment and may not be litigated again between the parties, whether the
claim, demand, purpose, or subject matter of the suits would or would not be the
same.

5. Criminal Law: Collateral Estoppel: Proof: Double Jeopardy. A criminal
defendant, relying on collateral estoppel in relation to constitutional protection
against double jeopardy in a present proceeding, has the burden to prove that the
particular issue which is sought to be relitigated, but which is constitutionally
foreclosed by the double jeopardy clause, was necessarily or actually determined
in a previously concluded criminal proceeding.

6. Judgments: Res Judicata: Evidence. A judgment will not operate as res judicata
unless it appears on the face of the record, or is shown by extrinsic evidence, that
the precise question was raised and determined in the former suit.

Appeal from the District Court for Lancaster County,
DonaLD E. Enpacott, Judge, on appeal thereto from the
County Court for Lancaster County, JANICE L. GRADWOHL,
Judge. Judgment of District Court affirmed.

Jerry L. Soucie for appellant.

Robert M. Spire, Attorney General, and Mark D. Starr for
appellee.

HAasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.
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SHANAHAN, J.

In its complaint filed in the county court for Lancaster
County, the State charged that Kevin D. Gerdes, on December
7, 1987, operated a motor vehicle while he was under the
influence of alcoholic liquor and alleged that the offense was
Gerdes’ third violation of the statute against drunk driving. See
Neb. Rev. Stat. § 39-669.07 (Reissue 1988). On April 15, 1988,
a jury convicted Gerdes of the drunk driving charge.
Accompanied by his lawyer, Gerdes appeared for a sentence
hearing on May 6, 1988, concerning the enhanced penalty
authorized on account of Gerdes’ prior convictions for drunk
driving.

At the enhancement hearing, the State offered the court
records for Gerdes’ Nebraska convictions in September 1985
(exhibit 18) and February 1983 (exhibit 20). Over Gerdes’
objection (relevance), see Neb. Evid. R. 401, Neb. Rev. Stat.
§ 27-401 (Reissue 1985), the court received exhibit 20 as
evidence. Exhibit 18 showed that in 1985 Gerdes was initially
charged with drunk driving, alleged to be his third such offense,
but that the State’s complaint was later amended to eliminate
reference to any offense before September 1985, that is,
“amended to 1st offense.” Because exhibit 18 appeared to be a
partial record of Gerdes’ 1985 drunk driving conviction, at
Gerdes’ request the enhancement hearing was adjourned until
May 25, when Gerdes, accompanied by his lawyer, reappeared
for the enhancement hearing.

At the resumed enhancement hearing, Gerdes offered exhibit
21, which supplemented exhibit 18 and thereby supplied the
complete court record of Gerdes’ 1985 drunk driving
conviction. Exhibit 21 contained:

The Court further finds that the evidence presented to the
Court reflects that the Defendant has had no previous
conviction(s) under this subsection since the effective date
of this act, and that the Defendant has had no previous
conviction(s) under this subsection as it existed prior to the
effective date of this act and/or under a city or village
ordinance enacted pursuant to this subsection as
authorized by section 39-669.07 either prior or subsequent
to the effective date of this act.

Gerdes again objected to exhibit 20 (1983 conviction) and



530 233 NEBRASKA REPORTS

moved to strike the exhibit. The court rejected Gerdes’ motion
to strike exhibit 20. On the basis of exhibits 18, 20, and 21, the
court found that Gerdes had been twice convicted of drunk
driving before his 1988 conviction and, therefore, the 1988
conviction was Gerdes’ third conviction for drunk driving,
punishable pursuant to § 39-669.07(4)(c). Consequently, the
county court sentenced Gerdes to 5 months in jail, fined him
$500, and suspended his driver’s license for 15 years. Gerdes
appealed to the district court for Lancaster County, which
affirmed Gerdes’ conviction and sentence.

In his sole assignment of error, Gerdes contends that the
county court erred in

allowing the State to challenge and present evidence
collaterally attacking the prior finding of September 25,
1985 that the defendant had no prior convictions under
principles of res judicata and collateral estoppel
incorporated in the Fifth and Fourteenth Amendments to
the United States Constitution.
As we construe the assignment of error, Gerdes claims that the
doctrines of collateral estoppel and res judicata preclude use of
the 1983 conviction as a basis for imposition of the enhanced
penalty for successive convictions of drunk driving.

The U.S. Supreme Court characterized the phrase
“collateral estoppel” in Ashe v. Swenson, 397 U.S. 436, 443, 90
S.Ct. 1189, 25L. Ed. 2d 469 (1970):

“Collateral estoppel” is an awkward phrase, but it
stands for an extremely important principle in our
adversary system of justice. It means simply that when an
issue of ultimate fact has once been determined by a valid
and final judgment, that issue cannot again be litigated
between the same parties in any future lawsuit.

In State ex rel. Douglas v. Morrow, 216 Neb. 317, 320, 343

N.W.2d 903, 905 (1984), this court stated:
Collateral estoppel may be applied where an identical issue
was decided in a prior action, there was a judgment on the
merits which was final, the party against whom the
doctrine is to be applied is a party or is in privity with a
party to the prior action, and there was an opportunity to
fully and fairly litigate the issue in the prior litigation.

Gerdes also relies on the related doctrine of res judicata.
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“The doctrine of res judicata is based on the principle that a
final judgment on the merits by a court of competent
jurisdiction is conclusive upon the parties in any later litigation
involving the same cause of action.” NC+ Hybrids v. Growers
Seed Assn., 228 Neb. 306, 310, 422 N.W.2d 542, 545 (1988).
Similar to collateral estoppel, the doctrine of res judicata
dictates that
[a]lny right, fact, or matter in issue and directly
adjudicated in a prior proceeding, or necessarily involved
in the determination of the action before a competent
court in which the judgment or decree was rendered upon
the merits, is conclusively settled by the judgment and may
not be litigated again between the parties, whether the
claim, demand, purpose, or subject matter of the suits
would or would not be the same.
Security State Bank v. Gugelman, 230 Neb. 842, 845, 434
N.W.2d 290, 292 (1989).

Implicit in the excerpts from Ashe and Morrow is the
principle that collateral estoppel applies when an issue in a
present proceeding has necessarily been determined in a prior
proceeding. A criminal defendant, relying on collateral .
estoppel in relation to constitutional protection against double
jeopardy in a present proceeding, has the burden to prove that
the particular issue which is sought to be relitigated, but which
is constitutionally foreclosed by the double jeopardy clause,
was necessarily or actually determined in a previously
concluded criminal proceeding. U.S. v. Ragins, 840 F2d 1184
(4th Cir. 1988). See, also, U.S. v. Gentile, 816 E2d 1157 (7th Cir.
1987).

Concerning the doctrine of res judicata, this court has stated:
“ ‘The general rule is that a person relying upon the doctrine of
res judicata as to a particular issue involved in the pending case
bears the burden of introducing evidence to prove that such
issue was involved and actually determined in the prior
action.” ” State ex rel. Weasmer v. Manpower of Omaha, Inc.,
163 Neb. 529, 534, 80 N.W.2d 580, 583 (1957) (quoting
Schroeder v. Homestead Corp., 163 Neb. 43, 77 N.W.2d 678
(1956)). Furthermore, “ ‘[a] judgment will not operate as res
judicata unless it appears on the face of the record, or is shown
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by extrinsic evidence, that the precise question was raised and
determined in the former suit.” ” Manpower of Omaha, supra
at 535-36, 80 N.W.2d at 584 (quoting O’Connor v. Abbott, 134
Neb. 471, 279 N.W. 207 (1938)).

In Gerdes’ case, the record fails to establish that the existence
of the 1983 conviction was an issue resolved by the court in
Gerdes’ 1985 conviction for drunk driving. In 1985, Gerdes was
originally charged with driving under the influence of alcoholic
liquor, which was alleged to be his third such offense. The
complaint was later amended to eliminate references to any
drunk driving conviction before 1985. In the 1985 prosecution
and conviction of Gerdes, there is a high probability that the
State may not have even attempted to introduce evidence of
Gerdes’ 1983 conviction since, as the result of the amendment
of the 1985 complaint, Gerdes was convicted of “1st offense”
drunk driving, and, therefore, the 1983 conviction was
irrelevant to the prosecution and conviction of Gerdes in 1985.
Moreover, the 1985 complaint against Gerdes, which alleged
that the 1985 offense was a “third offense,” does not specify the
date for any of Gerdes’ prior drunk driving convictions which
could have been used to enhance the penalty for Gerdes’
conviction in 1985. Thus, Gerdes has failed to establish that the
court’s statement “no previous conviction(s),” contained in the
court record for the 1985 conviction, necessarily related to
Gerdes’ 1983 conviction for drunk driving.

As previously noted, for application of the doctrines of
collateral estoppel and res judicata, the party relying on either
of those principles in a present proceeding has the burden to
show that a particular issue was involved and necessarily
determined in a prior proceeding. In view of Gerdes’ failure to
present evidence for proper application of the doctrines of
collateral estoppel and res judicata, the county court properly
utilized Gerdes’ 1983 and 1985 convictions as bases for
imposition of the enhanced penalty on successive convictions of
drunk driving.

Accordingly, we affirm the district court’s judgment, which
affirmed Gerdes’ conviction and sentence in the county court.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. ROBERT D. MARCOTTE, JR.,
APPELLANT.
446 N.W.2d 228

Filed September 29, 1989. No. 88-1052.

1. Motions to Suppress: Appeal and Error. In determining the correctness of a
ruling on a motion to suppress, the Supreme Court will uphold a trial court’s
findings of fact unless those findings are clearly wrong. In determining whether
a trial court’s findings on a motion to suppress are clearly erroneous, this court
recognizes the trial court as the trier of fact and may take into consideration that
the trial court has observed witnesses testifying regarding such motion.

2. Constitutional Law: Search and Seizure: Warrants: Arrests: Words and Phrases.
Both the U.S. and Nebraska Constitutions guarantee an individual the right to
be free from unreasonable searches and seizures. The failure to obtain a warrant
is not fatal to the legality of every warrantless arrest. A warrantless arrest of an
individual is a species of seizure which, the courts have ruled, must be
reasonable. A person is seized when he is arrested.

3. Police Officers and Sheriffs: Warrants: Arrests: Evidence. A peace officer may
arrest a person without a warrant if the officer has reasonable cause to believe
such person has committed a misdemeanor, and the officer has reasonable cause
to believe that such person either (1) will not be apprehended unless immediately
arrested; (2) may cause injury to himself or others or damage to property unless
immediately arrested; (3) may destroy or conceal evidence of the commission of
such misdemeanor; or (4) has committed a misdemeanor in the presence of the
officer.

4. Police Officers and Sheriffs: Arrests: Probable Cause. When a law enforcement
officer has knowledge, based on information reasonably trustworthy under the
circumstances, which justifies a prudent belief that a suspect has committed a
crime, the officer has probable cause to arrest without a warrant. !f the offense
is a misdemeanor, then one of the conditions set forth in Neb. Rev. Stat.
§ 29-404.02 (Reissue 1985) must be present.

5. Criminal Law: Eyewitnesses: Presumptions. An informant’s detailed eyewitness
report of a crime supplies its own indicia of reliability, and a citizen informant
who has personally observed the commission of a crime is presumptively
reliable.

6. Police Officers and Sheriffs: Drunk Driving: Warrants: Arrests: Evidence.
Because evidence of a defendant’s intoxication would be lost if the police had to
wait to obtain a search warrant, a warrantless arrest is valid.

7. Drunk Driving: Arrests: Blood, Breath, and Urine Tests. Where a driving under
theinfluence arrest is lawful, the refusal to take a chemical test is unjustified.

Appeal from the District Court for Douglas County,
STEPHEN A. Davis, Judge, on appeal thereto from the County
Court for Douglas County, JoHN J. McGRATH, Judge.
Judgment of District Court affirmed.
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Gregory J. Benak, of Hotz, Kizer & Weaver, PC., for
appellant.

Robert M. Spire, Attorney General, Gary P. Bucchino,
Omabha City Prosecutor, and J. Michael Tesar for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Complaining that evidence should have been suppressed
because he was illegally arrested and that he was justified in
refusing to submit to a breath test, Robert D. Marcotte, Jr.,
asks this court to set aside his convictions for refusing to
provide a breath test and for third-offense driving while under
the influence of alcoholic liquor. We reject Marcotte’s
contentions and affirm.

The defendant was originally convicted of the two offenses
after a Douglas County Court bench trial. On the refusal to
provide a breath test, Marcotte was fined $200 and sentenced to
jail for 7 days, and his driver’s license was suspended for 180
days. On the third-offense driving while under the influence of
alcoholic liquor, Marcotte received a $500 fine and a 90-day jail
sentence, and his motor vehicle operator’s license was
suspended for 15 years. The defendant was also charged with
leaving the scene of an accident, but was found not guilty of
that charge. He appealed the two convictions to the Douglas
County District Court. They were affirmed. Marcotte timely
appealed to this court.

In reviewing Marcotte’s claim that certain evidence should
have been suppressed because he was illegally arrested, we are
reminded of this court’s holding:

In determining the correctness of a ruling on a motion
to suppress, the Supreme Court will uphold a trial court’s
findings of fact unless those findings are clearly wrong. In
determining whether a trial court’s findings on a motion to
suppress are clearly erroneous, this court recognizes the
trial court as the trier of fact and may take into
consideration that the trial court has observed witnesses
testifying regarding such motion.
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State v. Andersen, 232 Neb. 187, 199, 440 N.W.2d 203, 213
(1989); State v. Boysaw, 228 Neb. 316, 422 N.W.2d 346 (1988).

At the suppression hearing in this case, there was evidence
that shortly after midnight on February 24, 1988, Marcotte, a
regular customer of a Quick Pic store in Omaha, entered the
convenience store. The clerk, Rosemarie Akiens, reported to
police that the defendant, who she said was highly intoxicated,
purchased some items in the store and after a few minutes left
the building. Akiens said she saw the defendant get into his
pickup truck, proceed to back up rather quickly, and strike an
unoccupied automobile in the parking lot. Marcotte exited his
vehicle while it was leaning against the car he had struck. He
then pulled his truck forward a little bit.

Akiens went to the accident scene and obtained some
information from Marcotte, after which he left the scene.
Akiens notified the police, and Officer Michael Kurt Spomer
was dispatched to the scene at 12:38 a.m. Spomer arrived at the
scene about 10 minutes later. Marcotte telephoned Akiens twice
before the police officer arrived at the Quick Pic store.
Marcotte gave Akiens his address and telephone number at that
time, stating he was sorry and “wanted to take care of it.” Upon
arrival at the scene, Officer Spomer examined the struck
vehicle, a Ford Fairmont, and found that it was damaged. The
officer then talked to the clerk, who related that she had seen
the accident and what had occurred after the collision. The
clerk provided the officer with a description of Marcotte’s
truck, a license plate number, and the address and telephone
number that Marcotte had given her.

The police officer, treating the incident as a hit-and-run
accident, went to the address Marcotte had given Akiens, but
was unable to locate the defendant. After further investigation,
the officer proceeded to a location about six blocks from the
Quick Pic store. It developed that Marcotte lived in an
apartment complex at that location. It was later determined
that the address Akiens reported to the officer as being
Marcotte’s was one where the defendant had lived previously.
The officer observed Marcotte’s truck and that it was damaged.
Officer Spomer contacted the police dispatcher and requested
that the dispatcher call Marcotte at his apartment and ask him
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to step outside to talk to Spomer.

About 55 minutes after Spomer had been dispatched, and
shortly after the dispatcher was contacted, Marcotte stumbled
out the front door of the apartment complex and was hesitant
as he walked to the police cruiser. Although it was a clear, chilly
night, the defendant wore no shoes. He was dressed in jeans and
a flannel shirt. When the defendant arrived at the police cruiser,
the officer rolled down his window and smelled a strong odor of
alcoholic beverage on Marcotte’s breath. The defendant’s eyes
were bloodshot and glazed. His speech was somewhat
mumbled. When Spomer asked him about the accident at the
Quick Pic store, Marcotte said that he had been at the store and
that he had not been involved in an accident, or “if he was that
he didn’t do any damage to the car.” When asked, the defendant
denied drinking any alcohol after leaving the Quick Pic store.

Marcotte, at Officer Spomer’s request, performed sobriety
tests. He flunked some and refused to perform others. The
officer formed an opinion that Marcotte’s breath-alcohol
content was above the legal limit of .10. Thereupon, the officer
placed Marcotte under arrest for suspicion of driving while
under the influence of alcoholic liquor and for suspicion of
leaving the scene of a property damage accident.

Marcotte claims that in the telephone call to him, the police
dispatcher ordered him to leave his apartment and go outside to
meet Officer Spomer. Marcotte argues that at that point he was
under arrest. Contrary to that contention, it can be inferred
from the State’s evidence that Marcotte was requested to meet
Officer Spomer outside of the apartment complex. On that
point, the issue is one of credibility. The trial court believed the
State’s version of what occurred. Applying the rule in State v.
Andersen, supra, we cannot say that the trial court was clearly
wrong in finding that Marcotte was requested, not ordered, to
meet Officer Spomer outside of his apartment complex. Nor
can we say that the trial court was clearly wrong in finding (1)
that the defendant, without being under arrest, voluntarily
complied with the request to meet and talk with Officer Spomer
and (2) that Marcotte was not under arrest until Spomer told
him he was under arrest.

The defendant claims that because no warrant was issued
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before he was arrested, his arrest was illegal, and therefore any
evidence obtained as a result of the arrest should have been
suppressed. Both the U.S. and Nebraska Constitutions
guarantee an individual the right to be free from unreasonable
searches and seizures. U.S. Const. amend. 1V; Neb. Const. art.
I, § 7. The failure to obtain a warrant is not fatal to the legality
of every warrantless arrest. As the defendant acknowledges, “A
warrantless arrest of an individual is a species of seizure which,
the courts have ruled, must be reasonable.” Brief for appellant
at 7. See Payton v. New York,445U.S. 573, 100 S. Ct. 1371, 63
L. Ed. 2d 639 (1980). A person is seized when he is arrested.
Dunaway v. New York, 442 U.S. 200, 99 S. Ct. 2248, 60 L. Ed.
2d 824 (1979). Whether the arrest of Marcotte was legal
depends upon the reasonableness of his seizure under the
circumstances. :

The defendant correctly points out that (1) when he was
arrested, the arrest was without a warrant; (2) each of the three
charges filed against him is a misdemeanor; and (3) none of the
offenses for which he was arrested was committed in the
presence of the arresting officer. The defendant also correctly
argues that without an exigent circumstance, a police officer
may not arrest an individual for a misdemeanor unless it is
committed in the officer’s presence. Marcotte claims that no
exigent circumstance existed at the time of his arrest.

The Nebraska Legislature has addressed the reasonableness
of a warrantless arrest. Neb. Rev. Stat. § 29-404.02 (Reissue
1985), in regard to arresting persons for misdemeanors without
awarrant, provides:

A peace officer may arrest a person without a warrant if
the officer has reasonable cause to believe such person has
committed:

(2) A misdemeanor, and the officer has reasonable
cause to believe that such person either (a) will not be
apprehended unless immediately arrested; (b) may cause
injury to himself or others or damage to property unless
immediately arrested; (c) may destroy or conceal evidence
of the commission of such misdemeanor; or (d) has
committed a misdemeanor in the presence of the officer.
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There is sufficient evidence to support the trial court’s
finding that when Officer Spomer arrested the defendant, the
officer had reasonable cause to believe that Marcotte had
committed the misdemeanor of driving while under the
influence of alcoholic liquor. “When a law enforcement officer
has knowledge, based on information reasonably trustworthy
under the circumstances, which justifies a prudent belief that a
suspect has committed a crime, the officer has probable cause
to arrest without a warrant.” State v. Wickline, 232 Neb. 329,
333, 440 N.W.2d 249, 252-53 (1989). If the offense is a
misdemeanor, then one of the conditions set forth in
§ 29-404.02 must be present.

Before Marcotte’s arrest, an eyewitness, the Quick Pic clerk
Akiens, had detailed to Officer Spomer that a highly
intoxicated man had exited her store, had quickly driven his
pickup truck in reverse, and had struck a parked car before
driving from the parking lot. Akiens had provided Spomer with
a detailed description of the man and the pickup he was driving;
his name, address, and telephone number; and the pickup’s
license plate number. An informant’s detailed eyewitness report
of a crime supplies its own indicia of reliability, and a citizen
informant who has personally observed the commission of a
crime is presumptively reliable. State v. Ege, 227 Neb. 824, 420
N.W.2d 305 (1988); State v. Duff, 226 Neb. 567, 412 N.W.2d
843 (1987).

Before arresting the defendant, in addition to the detailed
information that Akiens had provided him, Officer Spomer
also had observed that both the car in the parking lot and
Marcotte’s pickup were damaged, that the defendant’s breath
had a strong odor of alcohol, that the defendant’s eyes were
bloodshot and glazed, that Marcotte’s balance was unsure, and
that he had stumbled and mumbled and had failed some field
sobriety tests. The officer had also established, through
questioning, the defendant’s identity, that Marcotte had been at
the Quick Pic store, and that he claimed not to have been in an
accident, or if he had been, that he “didn’t do any damage to
the car.” The officer further established by questioning
Marcotte that the defendant had drunk no alcohol after he left
the Quick Pic store. Based upon these facts and his training and
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experience as a police officer, Spomer concluded that
Marcotte’s breath-alcohol content was above the legal limit for
driving. Obviously, the defendant had driven to his apartment
from the Quick Pic store. With the facts provided him and upon
that gained by his observations, Spomer arrested the defendant.

After a review of the record, we cannot say that the trial
court was clearly wrong in finding that Spomer had probable
cause to arrest the defendant. However, this does not end the
analysis. It remains to be determined whether the warrantless
arrest was proper under these circumstances.

Marcotte argues that his warrantless arrest was not lawful
because (1) his identity was known to the officer, and the
defendant could be arrested at any time; (2) he was at home,
and there was no probable cause to believe that he would injure
himself or others or damage property; and (3) there was no
probable cause to believe that he would destroy or conceal
evidence of the commission of a misdemeanor, as required by
§ 29-404.02. The State contends that destruction of evidence
through dissipation of Marcotte’s blood-alcohol or
breath-alcohol level over time is sufficient justification under
§ 29-404.02(2)(c) for a warrantless arrest. The issue has
previously been decided favorably to the State’s position.

In State v. Bishop, 224 Neb. 522, 399 N.W.2d 271 (1987), this
court held that because evidence of a defendant’s intoxication
would be lost if the police had to wait to obtain a search
warrant, a warrantless arrest is valid. See, also, Schmerber v.
California, 384 U.S. 757,86 S. Ct. 1826, 16 L.. Ed. 2d 908 (1966)
(holding that because the delay in obtaining a warrant
threatened the destruction of evidence due to the diminishment
of the alcohol in the blood, a warrantless seizure of a blood
sample from a suspected drunk driver was appropriate). There
being probable cause to arrest Marcotte and because the
warrantless arrest was necessary to preserve evidence,
Marcotte’s first assignment of error is without merit.

In his last assignment of error, Marcotte argues that his
refusal to submit to a chemical test was justified because his
arrest was unlawful. However, Marcotte’s arrest was lawful.
Therefore, his refusal to take the chemical test was unjustified.
See Hoyle v. Peterson, 216 Neb. 253, 256, 343 N.W.2d 730, 733
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(1984) (stating that “[jlustifiable refusal of the test depends
upon some illegal or unreasonable aspect in the nature of the
request, the test itself, or both”). Marcotte’s last assignment of
error is meritless.
The defendant’s convictions and sentences are affirmed.
AFFIRMED.

INRE INTERESTOF J.M.D., ACHILD UNDER 18 YEARSOF AGE.
STATE OF NEBRASKA, APPELLEE, V. R.D., APPELLANT.
446 N, W.2d 233

Filed September 29, 1989. No. 88-1068.

1. Parental Rights: Abandonment: Words and Phrases. Abandonment is an
intentional withholding from the child, without just cause or excuse, by the
parent of the parent’s presence, care, love, and protection; maintenance; and the
opportumty for the display of filial affection.

2. : The parental obligation is a positive duty which
encompasses more than a financial obligation. It requires continuing interest in
the child and a genuine effort to maintain communication and association with
that child.

3. : . Abandonment is not an ambulatory thing the legal
effects of which a parent may dissipate at will by token efforts at reclaiming a
discarded child.

Appeal from the County Court for Dodge County: DANIEL
J. BECKWITH, Judge. Affirmed.

Roger R. Holthaus and Patrick T. Riskowski for appellant.
Dean Skokan and Brian L. Halstead for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

R.D., the mother of J.M.D., born June 22, 1987, has
appealed from the judgment of the county court terminating
her parental rights to the child.

The child was born in a motel in Fremont, Nebraska, and
removed to the Dodge County Memorial Hospital by the
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Fremont Fire Department rescue squad. Temporary custody of
the child was given to the Department of Social Services (DSS)
by a detention order made June 26, 1987. The child has been in
foster care continuously since that time. The father of the child
relinquished his parental rights on August 30, 1988.

The petition filed June 26, 1987, alleged that the child lacked
proper parental care by reason of the fault or habits of her
parents, who neglected or refused to provide proper or
necessary subsistence, education, or other care necessary for
the health, morals, or well-being of such child, or that the child
was in a situation dangerous to life or limb.

At the detention hearing that same day, Jay Moss, protective
services worker for DSS, testified that the child was born in a
bathroom at Berry’s Motel in Fremont. R.D. had never
reported to DSS that she was pregnant. When questioned at an
evaluation hearing in another proceeding on March 18, 1987,
R.D. denied that she was pregnant. The record shows that the
mother had denied to DSS that she was pregnant and had
received no prenatal care. However, she had planned to have
her husband’s sister adopt the child, and custody papers had
been prepared. When the rescue squad arrived at the motel, she
told one of the members of the squad that he should take the
child because she was going to give the child away anyway.

The appellant’s parental rights to her two older children were
terminated on December 31, 1987. All three children are now
together in the same foster home.

The supplemental petition to terminate the parental rights of
the appellant which was filed June 29, 1988, alleged that the
appellant had abandoned the child for a period of 6 months or
more immediately prior to the filing of the petition, as provided
in Neb. Rev. Stat. § 43-292(1) (Reissue 1988), and that it was in
the best interests of the child that the appellant’s parental rights
be terminated.

It is unnecessary to set out the evidence in detail. The record
shows not only an inability to properly care for the child, but a
lack of interest in the welfare of the child. The appellant
furnished no support for the child, and visitation was sporadic
or nonexistent. The appellant visited the child in July 1987 when
the child was hospitalized with an infection, but at the time of
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the hearing on the supplemental petition to terminate parental
rights on September 21, 1988, the appellant had not visited the
child since December 29, 1987.

When Sharon Davis, a Child Protective Services worker,
called the appellant on June 24, 1988, to notify her of the June
27 evaluation hearing and asked about visitation, the appellant
changed the subject to relinquishment and the possibility of
adoption. Further, the appellant was angry that she had been
called and told Davis to never call again and to mind her own
business.

Although the appellant attempted to excuse her failure to
visit the child on the ground that she had no transportation, the
record shows that was not true.

Between February and March 1988, the appellant lived in
Fremont with her parents and drove to Omaha to work. She did
not see the child during that time and later conceded that her
problems with visitation at that time were not caused by lack of
transportation, but with having her “head screwed up.” She
spent 30 days in jail from January 12 through February 12,
1988, for driving under suspension, second offense, and 7 days
in jail in March 1988 for third offense driving under suspension.
After that, she moved to Omaha and worked at a restaurant,
the Chartroose Caboose. She was afraid to return to Fremont
because there was a bench warrant for her arrest. She further
testified that she went to see her husband on weekends in
Bellevue by taking a bus. She had to ask for time off from work
to do this, but she did not ask for time off or take a bus to
Fremont to visit her child.

Abandonment has been defined as an intentional
withholding from the child, without just cause or excuse, by the
parent of the parent’s presence, care, love, and protection;
maintenance; and the opportunity for the display of filial
affection. Young v. Young, 588 S.W.2d 207, 209 (Mo. App.
1979), cited in In re Application of S.R.S. and M.B.S., 225
Neb. 759, 408 N.W.2d 272 (1987).

“The parental obligation is a positive duty which
encompasses more than a financial obligation. It requires
continuing interest in the child and a genuine effort to maintain
communication and association with that child.” In re















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































