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JAMES M. OsBORNE AND KAREN M. OSBORNE, HUSBAND AND
WIFE, APPELLANTS, V. MARIAN L. BRUNKEN, APPELLEE.
441 N.W.2d 182

Filed June9, 1989. No.87-873.

1. Appeal and Error. On appeal of a law action from the county court to the district
court and thereafter to the Supreme Court, each review is for error appearing on
the record made in the county court. In a law action, factual determinations
made in the county court will not be set aside by the district court or Supreme
Court unless the findings are clearly wrong. When it comes to conclusions of
law, the reviewing courts have an obligation to reach an independent
conclusion.

2. Contracts: Property: Vendor and Vendee. A contract to deliver the possession of
a residence in which the air-conditioning system is to be in working condition
requires the seller only to deliver possession with the system in the same
operating condition existing at the time the agreement was signed.

3. Breach of Contract: Property: Vendor and Vendee: Damages. Where a seller
breaches an agreement to maintain a mechanical system in working condition
from time of sale to time of the buyer’s possession, the buyer is entitled to
recover the lesser of (1) the reasonable cost of placing the property in the
condition it was in at time of sale or (2) the value the property would have had
were it in the condition it was in at time of sale, minus its actual value, both
measured as of time of possession.

Appeal from the District Court for Adams County: WILLIAM
G. CAMBRIDGE, Judge. Affirmed.

Arthur R. Langevardt for appellants.
Michael E. Sullivan for appellee.

HAsTINGS, C.J., WHITE, SHANAHAN, and FAHRNBRUCH, JJ.,
and McGInN, D.J.

FAHRNBRUCH, J.

Appellants, James M. and Karen M. Osborne, filed this law
action in the Adams County Court to collect damages for an
allegedly defective air-conditioning system in a residence they
purchased under written contract from appellee, Marian L.
Brunken, and Jacob B. Brunken.

The Osbornes were awarded an $856.55 judgment in the
county court. Mrs. Brunken appealed the judgment to the
Adams County District Court. Jacob Brunken, apparently her
ex-husband, did not appeal, and the county court judgment
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against him has become final.

The district court, acting in its appellate capacity, reversed
the judgment and dismissed appellants’ petition as against
Marian Brunken. We affirm the rulings of the Adams County
District Court.

On appeal of a law action from the county court to the
district court and thereafter to the Supreme Court, each review
is for error appearing on the record made in the county court. In
a law action, factual determinations made in the county court
will not be set aside by the district court or Supreme Court
unless the findings are clearly wrong. When it comes to
conclusions of law, the reviewing courts have an obligation to
reach an independent conclusion. Communications Workers of
America v. Abrahamson, 228 Neb. 335, 422 N.W.2d 547
(1988). See, also, Neb. Rev. Stat. §§ 24-541.06(1) (Cum. Supp.
1988) and 25-1911 (Reissue 1985).

On April 30, 1984, the Osbornes entered into a purchase
agreement with Jacob and Marian Brunken to buy the Brunken
home in Hastings, Nebraska. The purchase agreement recited
in part:

This offer is based upon my personal inspection or
investigation of the premises and not upon any
representation or warranties of condition by the Seller or
his agent. Seller agrees to maintain, until delivery at
closing, the heating, air conditioning, water heater, sewer,
plumbing, electrical systems, and any built-in appliances
in working condition.

The Osbornes were to close the sale and take possession of
the property on or before July 31, 1984. The sale was closed and
they took possession on July 7, 1984. The Osbornes did not
move into the house until the first of August, since they were
extensively remodeling the house in the interim. In mid-August,
Mrs. Osborne turned on the air-conditioner. She testified that it
ran, but did not cool the residence. She called Hastings
Plumbing and Heating to add Freon to the unit.

After the Freon was added, Mrs. Osborne again turned on
the air-conditioner. After running about 20 to 30 minutes, the
air-conditioner “froze up” and discontinued running as “it
kicked the breakers,” according to Mrs. Osborne. She called

oy
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Hastings Plumbing again, and the employee who had put Freon
into the unit returned, but could not get the unit working. Mrs.
Osborne testified no cold air came into the house.

After four companies looked at the unit, the Osbornes
obtained no firm bid for repairs of the system. They elected to
install a new, larger air-conditioning unit, change the duct
work, and install a dry well or floor drain. The Osbornes
expended $3,151.91 for the new unit, the duct work, and labor.
They then filed this action to recover that amount. The county
court awarded the Osbornes the cost of the new ducts and their
installation. It allowed nothing toward the purchase of a new
air-conditioner, its installation, or the dry well installed to
collect condensation from the air-conditioner.

Before signing the purchase agreement, the Osbornes
inspected the home on two occasions. Mr. Osborne looked at
the air-conditioning unit and saw that it was in place. He turned
the switch and the blower worked. He testified that he asked
Mrs. Brunken if the air-conditioner worked and “[s]he assured
it cooled quite adequately.” The Osbornes then entered into the
purchase agreement with the Brunkens.

Mrs. Brunken testified that on July 6, 1984, when her
dishwasher was being repaired, she checked all the appliances in
the house, including the air-conditioner. She said she turned on
the air-conditioning for about 20 to 30 minutes, and it ran and
cooled. She further testified that the air-conditioning system
was working on April 30, 1984, when she signed the purchase
agreement and that it was in working condition and cooled the
house while she lived there in June 1984. Mrs. Brunken said the
air-conditioner ran no differently on July 7, 1984, than it had
earlier in the summer or as it had always run since it was
installed when the house was built some 19 years previously.
Throughout those 19 years, the air-conditioner maintained the
same ability to cool, according to Mrs. Brunken. _

The issue is whether Brunken breached the condition of the
purchase agreement requiring the air-conditioning system to be
maintained in a working condition until the Osbornes took
possession of the house. The Osbornes’ petition alleged no
fraud.

In Rosenberry v. Beck, 205 Neb. 664, 289 N.W.2d 523
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(1980), and Gunset v. Mossman, 196 Neb. 529, 243 N.W.2d 783
(1976), this court considered language in purchase agreements
almost identical to that in the agreement in the case before us. In
Rosenberry, this court quoted from Gunset the following
language defining “working condition”:

“The only reasonable interpretation of the words
‘working condition’ under the facts of this case is that the
defendant agreed to deliver possession of the furnace in
the same operating condition existing at the time the
agreement was signed. The clause in dispute was not a
warranty. Since no allegation is made that the boiler’s
condition worsened from the date the agreement was
signed to the date the plaintiffs obtained possession, the
plaintiffs received all they bargained for.”

Rosenberry, supra at 666, 289 N.W.2d at 525.

When the Adams County District Court on appeal held in
favor of Mrs. Brunken, it in effect determined that the trial
court’s judgment favoring the Osbornes was clearly wrong
because the evidence was insufficient as a matter of law to
support it. We agree with the district court for two reasons,
either of which is sufficient to deny judgment in favor of the
Osbornes. First, there was no allegation and no proof that the
air-conditioning system worsened from the date the agreement
was signed to the date the Osbornes took possession of the
property. Mr. Osborne testified that prior to signing the
purchase contract, he turned on the switch and the blower
worked. Mrs. Brunken testified that on April 30, during June,
and on July 6, 1984, the air-conditioner worked and that it
worked no differently on July 7, 1984, when possession was
given the Osbornes, than it had for the previous 19 years. After
receiving possession of the property, the Osbornes did not turn
on the air-conditioner for some 5 weeks. The evidence, as a
matter of law, is insufficient to show that the unit was not
damaged between the date of possession and the 5 weeks
thereafter.

The thrust of the expert testimony adduced by the appellants
only claimed that the air-conditioning system was improperly
designed and installed and was inadequate to cool the house.
When the expert first looked at the air-conditioning condensing
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unit, it had been partially disassembled. The evidence reflects
that another repairman hired by the Osbornes had partially
dismantled the condensing unit. The expert testified: “And to
even operate it, you would of had to spend at least two to three
hours working on it to get it where it would operate again.” He
did not testify, as required in Rosenberry, that the working
condition of the air-conditioning system worsened from the
date the agreement was signed to the date the Osbornes took
possession of the property. As a matter of law, the evidence was
insufficient to show that the Osbornes did not receive that for
which they bargained. As a matter of law, the evidence was
insufficient to prove that the sellers breached their duty under
the written contract to maintain the air-conditioner in working
condition.

The second reason for setting aside the trial court’s judgment
favoring the Osbornes is that even if appellants had proved
liability on the part of the sellers, as a matter of law, the
evidence was insufficient to prove proper damages.

Where a seller breaches an agreement to maintain a
mechanical system in working condition from time of sale to
time of the buyer’ possession, the buyer is entitled to recover
the lesser of (1) the reasonable cost of placing the property in
the condition it was in at time of sale or (2) the value the
property would have had were it in the condition it was in at
time of sale, minus its actual value, both measured as of time of
possession. Fink v. Denbeck, 206 Neb. 462, 293 N.W.2d 398
(1980). See, also, NJ12d 4.49.

The trial judge was clearly wrong in awarding appellants the
cost of installing new and larger duct work. There was no
evidence that the duct work had worsened between the time of
the purchase agreement and possession of the property by the
Osbornes. The evidence was insufficient as a matter of law to
prove the cost of repairing the old unit had it been proved to
have not been in working condition at the time appellants were
given possession of the property. Moreover, the Osbornes were
not entitled to a new, larger, more efficient air-conditioning unit
and new duct work. Even had the breach of contract been
proven, there was no evidence of the diminution in value of the
property between the date of sale and the date the Osbornes
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took possession of the property.

The trial judge was clearly wrong in awarding the appellants
a judgment. The Adams County District Court was correct in
reversing the trial court’s judgment as to Mrs. Brunken and in
dismissing the lawsuit as to her.

None of the appellants’ assignments of error have merit. The
judgment of the Adams County District Court is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. ANTHONY SORBELLO,
APPELLANT.
440 N.W.2d 696

Filed June9, 1989. No. 88-007.

1. Sentences: Appeal and Error. A sentence within the limits prescribed by statute

will not be set aside as excessive, absent an abuse of discretion on the part of the

sentencing judge.
: . This court will not disturb on appeal a direction that multiple
conviction sentences be served consecutively unless the record reveals an abuse

of discretion.

3. Sentences. The law is well established in this state that in considering a proper
sentence, the trial court is not limited in its discretion by a mathematically
applied set of factors. It is necessarily a subjective judgment and includes the
observations of the sentencing judge as to the demeanor, attitude, and all facts
and circumstances surrounding the life of the defendant. The sentencing judge
has broad discretion as to the source and types of evidence or information that
may be used as assistance in determining the kind and extent of punishment to be
imposed, and the judge may consider probation officer reports, police reports,
affidavits, and other information, including his own observations.

4. Pretrial Procedure: Records: Appeal and Error. This court cannot review on
appeal the appropriateness of the district court’s denying a motion in limine if
the defendant has not established a record to show an assignment of error.
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5. Convictions: Appeal and Error. In determining the sufficiency of evidence to
sustain a criminal conviction, it is not the province of this court to resolve
conflicts in the evidence, pass on the credibility of witnesses, determine the
plausibility of explanations, or weigh the evidence; such matters are for the
finder of fact, and the verdict must be sustained if, taking the view most
favorable to the State, there is sufficient evidence to support it.

6. Sentences. Before the court may determine an appropriate sentence, it must
examine the background of the defendant and the character of the crime
committed.

Appeal from the District Court for Douglas County:
DoNaLD J. HAMILTON, Judge. Affirmed.

J. Joseph McQuillan and Mark A. Weber, of Walentine,
O’Toole, McQuillan & Gordon, for appellant.

Robert M. Spire, Attorney General, and Douglas J.
Peterson for appellee.

HastiNgs, C.J., WHiITe, and FAHRNBRUCH, JJ., and
FunrMAN and WHITEHEAD, D. JJ.

WHITEHEAD, D.J.

Following a jury trial in the district court for Douglas
County, Nebraska, the defendant, Anthony Sorbello, was
found guilty of two counts of theft by unlawful taking. The
defendant was the manager of the South Omaha branch of the
Douglas County Treasurer’s Office. On February 23, 1987,
Frank Tomasek paid $698 in sales tax on a new vehicle. At trial,
Tomasek stated he could not identify the person to whom he
paid the sales tax, but subsequent testimony provided by James
Heafey, an office employee of the county treasurer at the South
Omaha branch, revealed the defendant received the sales tax
money from Tomasek. Heafey also testified that he observed
the defendant process the transaction with Tomasek, and he
noted that the defendant did not validate the sales tax, which
was standard procedure in the county treasurer’s office.
Testimony also revealed that on February 24, 1987, George
Jonaitis was at the county treasurer’s office to register a newly
purchased vehicle. Jonaitis testified that he paid $715 in sales
tax to the Douglas County treasurer and identified the
defendant as the individual who received his sales tax money.
The sales tax money was never recorded in the treasurer’s
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office, and testimony revealed that on February 23 and 24,
1987, the defendant was the only individual who received sales
tax moneys on a validating machine designated as “Machine
E.” Further testimony revealed that the transactions of Jonaitis
and Tomasek had transpired on Machine E.

The court, after reviewing the presentence investigation,
sentenced the defendant to imprisonment in the Nebraska
Penal and Correctional Complex for a term of 2 years on each
count, the sentences to run consecutively. The defendant
appealed. We affirm.

The defendant’s first assignment of error is that the sentences
imposed by the district court were excessive.

Theft by unlawful taking is a Class IV felony, which carries a
maximum prison term of 5 years, a fine of up to $10,000, or
both. Neb. Rev. Stat. §§ 28-511 and 28-518 (Reissue 1985).
Clearly, the sentences are within the limits of the statute. Rules
firmly establish in this jurisdiction that a sentence imposed
within limits prescribed by statute shall not be disturbed on
appeal, absent an abuse of discretion on the part of the
sentencing judge. State v. Henn, 223 Neb. 280, 388 N.W.2d 846
(1986); Statev. Dillon,222 Neb. 131, 382 N.W.2d 353 (1986).

Also, this court will not disturb on appeal a direction that
multiple conviction sentences be served consecutively unless the
record reveals an abuse of discretion. State v. Benzel, 220 Neb.
466, 370 N.W.2d 501 (1985); State v. Chapple, 197 Neb. 4, 246
N.W.2d 714 (1976). Before the court may determine an
appropriate sentence, it must examine the background of the
defendant and the character of the crime committed.

In Neb. Rev. Stat. § 29-2260 (Cum. Supp. 1986), the
Legislature charged the courts of Nebraska with the
responsibility of imprisoning an offender for the protection of
the public welfare when “[a] lesser sentence will depreciate the
seriousness of the offender’s crime or promote disrespect for
the law.” In a review of the presentence investigation, the
district court in this case could have reasonably been convinced
that the sentences imposed were necessary to protect societal
interests and to make sure the seriousness of the crimes
committed by the offender was not depreciated. The defendant
held a position of high public trust. As the manager of the
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South Omaha Douglas County Treasurer’s Office, he was given
responsibility to collect and protect public funds. This trust was
seriously violated. In spite of the evidence against the
defendant, he continually denies that he did anything wrong.
We find that the defendant’s sentences were a proper exercise of
the district court’s discretion.

The defendant’s second assignment of error is that the
district court should have granted the defendant’s motion in
limine in regard to prior bad acts and that it was error to permit
the prosecution to mention them in his opening statement. In
the matter at hand, there is nothing before the court to make
such a determination. This court cannot review on appeal the
appropriateness of the district court’s denying a motion in
limine if the defendant has not established a record to show an
assignment of error. State v. Harris, 205 Neb. 844, 290 N.w.2d.
645 (1980). In ruling against the defendant in the Harris case,
the court stated:

The fact of the matter is that we do not have a record
before us which would in any way indicate to us what it
was that Harris’ counsel said or what the prosecution said
in closing. Where it is claimed that an attorney is guilty of
misconduct in arguing a case to a jury and it is desired to
raise a question on that point for a decision of the
Supreme Court, it is necessary that objection be made to
the trial court at the time and an adverse ruling had
thereon and that the same be made a part of the record by
a proper bill of exceptions. Johnson v. Nebraska Public
Power Dist., 187 Neb. 421, 191 N.W.2d 594 (1971); Pieper
v. City of Scottsbluff, 176 Neb. 561, 126 N.W.2d 865
(1964); Sandomierski v. Fixemer, 163 Neb. 716, 81
N.W.2d 142 (1957).

205 Neb. at 850-51,290 N.W.2d at 650.

In the case at hand, the bill of exceptions contains no
information that the defendant objected during the time of trial
to any statement of prior bad acts made by the prosecutor. The
record also fails to reveal any statements made by the
prosecutor in opening or during closing. Therefore, the record
does not permit the court to consider this assignment of error.

The defendant’s third assignment of error is that the district
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court failed to direct verdicts in favor of the defendant at the
end of the plaintiff’s case.

In determining the sufficiency of evidence to sustain a
criminal conviction, it is not the province of this court to resolve
conflicts in the evidence, pass on the credibility of witnesses,
determine the plausibility of explanations, or weigh the
evidence; such matters are for the finder of fact, and the verdict
must be sustained if, taking the view most favorable to the
State, there is sufficient evidence to support it. State v. Masur,
230 Neb. 620, 432 N.W.2d 815 (1988); State v. Anderson, 229
Neb. 427, 427 N.W.2d 764 (1988). We conclude that the jury
could find the defendant guilty beyond a reasonable doubt
based upon the evidence previously recited.

We have carefully examined all the defendant’s assignments
of error set forth in his brief and find they have no merit. The
defendant’s convictions and sentences are affirmed.

AFFIRMED.

STATEOF NEBRASKA, APPELLEE, V. ERNESTE. THOMAS,
APPELLANT.
441 N.W.2d 186

Filed June9, 1989. No. 88-215.

1. Motions to Suppress: Proof: Appeal and Error. The State bears the burden in a
suppression hearing to show by a preponderance of the evidence that the
defendant’s statements were voluntary and, therefore, admissible. To be
admissible, the statements must have been given freely, voluntarily, and without
promises or inducements on the part of the State. Voluntariness will be tested by
the totality of the circumstances, and the finding of the trial court will not be set
aside unless clearly wrong.

2. Criminal Law: Police Officers and Sheriffs. A police officer’s stating that the
defendant faced a possibility of jail time if convicted is no threat, but simply a
statement of the law.

3. Confessions: Evidence. To be admissible in evidence, a confession must be free
and voluntary and must not be extracted by any force, threat, or violence, nor
may it have been obtained by any direct or implied promise, however slight, nor
by the exertion of improper influence.
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4. Trial: Evidence: Appeal and Error. The admission or exclusion of evidence is a
matter left largely to the discretion of the trial court, and its ruling will be upheld
absent an abuse of discretion.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and LeRoy W. Sievers
for appellee.

Hastings, C.J., WHITE, and FaHrRNBRUCH, JJ., and
FuHRMAN and WHITEHEAD, D. JJ.

FuHrMAN,D.J.

Ernest E. Thomas, convicted by a jury of unlawful
possession with intent to deliver a controlled substance, was
sentenced to serve a term of 16 months to 3 years. Thomas
appeals, claiming that the trial court erred in overruling his
motion to suppress statements made by the defendant to police
officers. We affirm.

On September 29, 1987, Omaha police officers served a
search warrant at defendant’s residence at 3721 Ohio Street in
Omaha, Nebraska, and conducted a search. At the residence,
the officer in charge asked defendant if he was selling
marijuana, and defendant stated he was not. When the search
uncovered marijuana in. the house, the officer told the
defendant he was lying, and the defendant admitted he was
lying.

Thomas was arrested and taken to the police station, where,
after informing defendant of his Miranda rights, the
interrogating officer stated that the police were interested in
knowing who defendant’s supplier was. The officer also stated
the defendant was facing a possible jail sentence and that if he
would reveal the source of the marijuana there might be a
possibility that it could help him when he appeared in court.
Thomas did not give the police the name of the supplier.

The defendant claims the statements made by the defendant
to police officers should have been suppressed on the basis that
they were elicited by improper inducements.
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The State bears the burden in a suppression hearing to show
by a preponderance of the evidence that the defendant’s
statements were voluntary and, therefore, admissible. To be
admissible, the statements must have been given freely,
voluntarily, and without promises or inducements on the part
of the State. Voluntariness will be tested by the totality of the
circumstances, and the finding of the trial court will not be set
aside unless clearly wrong. State v. Norfolk, 221 Neb. 810, 381
N.W.2d 120 (1986); State v. Irwin, 191 Neb. 169, 214 N.W.2d
595 (1974). See, also, State v. Sutton, 231 Neb. 30, 434 N.W.2d
689 (1989).

Nothing contained in the police officers’ statements,
especially when considered that they were separated in time and
physical location, amounts to a threat. A police officer’s stating
that the defendant faced a possibility of jail time if convicted is
no threat, but simply a statement of the law.

Thomas further contends that the police officer made an
improper promise to him when he suggested that if the
defendant revealed the source, there might be a possibility that
it could help him when he appeared in court.

To be admissible in evidence, a confession must be free and
voluntary and must not be extracted by any force, threat, or
violence, nor may it have been obtained by any direct or implied
promise, however slight, nor by the exertion of improper
influence. State v. Jones, 208 Neb. 641, 305 N.W.2d 355 (1981).
The admission or exclusion of evidence is a matter left largely to
the discretion of the trial court, and its ruling will be upheld
absent an abuse of discretion. State v. Norfolk, supra.

The officer’s comment that the revealing of the defendant’s
source might possibly help him when he appeared in court does
not warrant overturning the district court’s finding and
determination that Thomas’ statement was voluntarily made.
The district court’s refusal to suppress Thomas’ statement was
not clearly erroneous. The judgment is, therefore, affirmed.

AFFIRMED.
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FIRSTSECURITY BANK & TRUST, APPELLANT, V. NEW HAMPSHIRE
INSURANCE COMPANY, APPELLEE.
441 N.W.2d 188

Filed June9,1989. No. 89-176.

1. Demurrer: Pleadings. When ruling on a demurrer, a court must assume that the
pleaded facts, as distinguished from legal conclusions, are true as alleged and
must give the pleading the benefit of any reasonable inference from the facts
alleged, but cannot assume the existence of a fact not alleged, make factual
findings to aid the pleading, or consider evidence which might be adduced at
trial.

2. Insurance: Bonds: Fraud. Discovery of a loss under a fidelity bond occurs when
the insured learns facts or obtains knowledge which would justify a careful and
prudent person in charging another with dishonesty or fraud.

3. Imsurance: Fraud. A loss is discovered once an insured has obtained facts that
would cause a reasonable person to recognize that there had been dishonesty or
fraud resulting in loss.

4. Insurance: Fraud: Words and Phrases. Discovery of a loss requires discovery of
both the loss and the dishonesty.

5. Imsurance. To constitute discovery of the loss, the insured must have more than a
mere suspicion that a covered loss has occurred.

6. Insurance: Contracts: Fraud: Liability: Time. Where the liability of the insurer
is expressly limited in an indemnity or fidelity contract to losses discovered
within a specified time, there is no liability unless the fraud, dishonesty, or
negligence causing the loss not only occurs but is discovered within the time
limit, and the mere fact that the discovery of a fraud during that period is
prevented by the concealment thereof will not extend the period of indemnity.

7. Insurance: Notice. The provisions of Neb. Rev. Stat. § 44-358 (Reissue 1988)
have no application to insurance policy provisions requiring the giving of notice
of loss.

Appeal from the District Court for Gage County: WILLIAM
B. RisT, Judge. Affirmed.

James B. Cavanagh, of Erickson & Sederstrom, P.C., for
appellant.

John R. Baylor, of Baylor, Evnen, Curtiss, Grimit & Witt,
for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

BosLAUGH, J.
The plaintiff, First Security Bank & Trust, commenced this
action to recover losses it alleged it sustained as the result of
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dishonest and fraudulent acts of James Gillette, an employee
and officer of the bank at the time the acts took place. The
plaintiff’s second amended petition alleged that the losses were
covered under the terms of a bankers blanket bond and an
excess bank employee dishonesty blanket bond issued to the
plaintiff by the defendant, New Hampshire Insurance
Company.

The defendant filed a motion to make the second amended
petition more definite and certain and to strike redundant or
irrelevant matter from the petition. The motion also contained
language that, “in the alternative,” the defendant demurred to
paragraph 10 of the petition, all of the allegations in respect to
the excess bank employee dishonesty blanket bond, and all
“conclusionary statements” in regard to a cause of action for
violation of lending limits contained in the petition.

The plaintiff failed to attach copies of the bonds involved to
the petition, but sufficient language of the bonds is alleged in
the petition and a subsequent stipulation between the parties so
that the issues raised by the demurrer can be determined.

Each bond contained a provision that the bond insured
against “loss sustained by the Insured at any time but
discovered during the Bond Period.” (Emphasis supplied.)
Each bond also contained a provision that “[a]t the earliest
practicable moment after discovery of any loss hereunder the
Insured shall give the Underwriter written notice thereof and
shall also within six months after such discovery furnish to the
Underwriter affirmative proof of loss with full particulars.”
(Emphasis supplied.)

The stipulation alleged that each bond was canceled and
terminated at noon on April 20, 1983.

The petition did not allege a specific date on which the
plaintiff discovered the alleged losses, but did allege the
following:

8. In January and February, 1983 the plaintiff was first
advised by state and federal regulators and law
enforcement agencies that James Gillette may have been
involved in activities which were apparent violations of the
federal statutes although the factual basis for the claimed
violations was not revealed. On February 1, 1983 the
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plaintiff gave notice to the defendant of the advisement
from the regulators, and gave further notice on April 13,
1983. :

9. Plaintiff submitted a formal proof of loss to the
defendant on March 29, 1984 which was the soonest that
the plaintiff had sufficient factual information which it
could submit with regard to the defalcations of James
Gillette. Prior to that time, the plaintiff did not have
sufficient factual information for the following reasons:

a) The methods employed by Gillette to remove funds
from the plaintiff or loan monies to Newt Copple were
done in such a manner as to conceal the true nature of the
transaction;

b) Documents were removed from the plaintiff’s
custody or destroyed by Gillette making it difficult, if not
impossible, to reconstruct the transactions;

¢) Much of the knowledge of the true nature of the
transactions was known only to Gillette, Newt Copple,
and federal and state regulators or law enforcement
agencies, which were conducting criminal investigations
and a Grand Jury investigation;

d) The confidentiality of criminal investigations and
Grand Jury proceedings made it impossible for the
plaintiff to obtain information as to the true nature of the
activities of Gillette;

e) It was not until information regarding the criminal
investigations became public that the plaintiff was able to
formulate factual information as to Gillette’s activities.

10. The delay, if any, of the plaintiff filing a proof of
loss within any time constraints established by the Bonds is
excused, waived and any purported time constraints are of
no effect for the following reasons:

a) The plaintiff’s inability, through no fault of its own,
to file a formal proof of loss setting forth the particulars
of any defalcation or fraud;

b) Much of the factual basis for the claims could not
reasonably have been known by the plaintiff to file a proof
of loss because of the secrecy and confidentiality of the
criminal investigations;
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¢) Any time restriction within which to file a formal
proof of loss with particulars is against public policy and
contrary to Nebraska Statute, §44-357;

d) Any delay in filing a formal proof of loss has not in
any manner prejudiced the rights of the defendant or its
ability to investigate or defend;

¢) The plaintiff has at all times acted in good faith;

f) The time period for filing a formal proof of loss
should be tolled.

The trial court treated the defendant’s motion as a general
demurrer and found that coverage was limited to losses
discovered within the bond period, that the provisions of the
bonds regarding proof of loss were mandatory, that the
plaintiff’s allegations that it was excused from compliance with
the provisions of the bonds were not effective, that Neb. Rev.
Stat. §§ 44-357 and 44-358 (Reissue 1988) were not applicable,
that the provisions of the bonds were not void as against public
policy, and that the second amended petition failed to state a
cause of action. The plaintiff elected to stand upon its petition,
and the petition was dismissed. The plaintiff has appealed.

Since the appeal is from the orders of the trial court
sustaining the defendant’s demurrer and dismissing the
petition, this court must accept the “ ‘truth of facts well pled
and the factual and legal inferences which may be reasonably
deduced from such facts, but does not accept conclusions of the
pleader.’ ” Security Inv. Co. v. State, 231 Neb. 536, 538, 437
N.W.2d 439, 442 (1989), citing Weiner v. Hazer, 230 Neb. 53,
430 N.W.2d 269 (1988). Additionally,

“When ruling on a demurrer, a court must assume that
the pleaded facts, as distinguished from legal conclusions,
are true as alleged and must give the pleading the benefit
of any reasonable inference from the facts alleged, but
cannot assume the existence of a fact not alleged, make
factual findings to aid the pleading, or consider evidence
which might be adduced at trial.”

Security Inv. Co. at 538, 437 N.W.2d at 442, citing Schuyler
State Bank v. Cech, 228 Neb. 588, 423 N.W.2d 464 (1988).

In order to state a cause of action on the bonds, it was

incumbent upon the plaintiff to allege facts showing that (1) the
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losses had been discovered within the bond period; (2) written
notice of the losses had been given to the underwriter at the
earliest practicable moment after discovery of the losses; and
(3) proof of loss with full particulars had been furnished to the
underwriter within 6 months after discovery of the losses.

The term “discovery,” as used in fidelity insurance policies
and particularly in bankers blanket bonds, has been defined in
alarge number of cases.

In Pacific-Southern Mortg. Trust Co. v. Ins. Co. of N.A.,
166 Cal. App. 3d 703, 709-11, 212 Cal. Rptr. 754, 757-58 (1985),
the court stated: A

When “discovery of the loss” occurs has been the
subject of a great deal of litigation (see Woods, William
H., “Conditions to Recovery: Notice, Proof of Loss and
Timeliness of Filing Suit” in Bankers and Other Financial
Institution Blanket Bonds (A.B.A. 1979) p. 395).
“Discovery” has been variously defined as occurring
when “facts giving rise to a later claim are discovered by
the insured, when a claim is made against the insured that
may result in a judgment, or when a claim or judgment is
settled” (USLIFE Savings & Loan Assn. v. National
Surety Corp., 115 Cal.App.3d 336, 346, 171 Cal.Rptr.
393; Continental Ins. Co. v. Morgan, Olmstead, Kennedy
& Gardner, Inc., 83 Cal.App.3d 593, 607, 148 Cal.Rptr.
57), or as “knowledge which would justify a careful and
prudent [person] in charging another with fraud or
dishonesty” (Hidden Splendor Mining Co. v. General Ins.
Co. of America (10th Cir. 1966) 370 F.2d 515, 517, and
cases cited therein).

To constitute “discovery” of the loss, the insured must
have more than a mere suspicion that a covered loss has
occurred (Pacific Coast A. Bureau v. Insurance Co., 115
Cal.App. 583, 586, 2 P.2d 218; L.A. Athletic Clubv. U.S.
Fidelity etc. Co., 41 Cal.App. 439, 447, 183 P. 174). There
must be discovery of both the loss and the dishonesty
(Fidelity S. & L. Ass’n v. Aetna Life & Cas. Co. (9th
Cir.1981) 647 F.2d 933, 938). However, “discovery” does
not depend on the insured’s knowledge or discovery of the
full scope and exact details of the affair (City Loan & Sav.
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Co. v. Employers Liability Assur. Corp. Ltd. (N.D.Ohio
1964) 249 E.Supp. 633, 658, aff’d without opinion, 356
F.2d 941 (6th Cir.), and cases cited therein), nor encompass
a later understanding of previously known facts or a later
recognition of coverage within the terms of the fidelity
bond (USLIFE Savings & Loan Assn. v. National Surety
Corp., supra, 115 Cal.App.3d 336, 346, 171 Cal.Rptr.
393).

We think the term “discovery of the loss” is not
ambiguous. By its plain meaning, it means that time when
the insured discovers it has suffered a /oss, not that time
when it discovers it has a potential loss.

(Emphasis in original.)

In Utica Mut. Ins. v. Fireman’s Fund Ins. Companies, 748

F.2d 118, 121-23 (2d Cir. 1984), the court stated:

Compliance with the notice requirements set forth in an
insurance contract is a condition precedent to recovery
under New York law, and failure by the insured to comply
with such requirements relieves the insurer of liability. See
Gardner-Denver Co. v. Dic-Underhill Constr. Co., 416
F.Supp. 934, 936 (S.D.N.Y.1976) (citing Security Mut. Ins.
Co. v. Acker-Fitzsimons Corp., 31 N.Y.2d 436, 440, 340
N.Y.5.2d 902, 905,293 N.E.2d 76, 79 (1972)).

An insurance company is entitled to require notice at
the earliest time practicable after a loss has occurred.
Prompt notice permits the insurer to investigate the facts
on which the claim is predicated and to adjust its books in
order to maintain a proper reserve fund in light of the
insured’s claim. New York law permits an insurance
company to assert the defense of non-compliance without
showing that the lack of timely notice prejudiced the
insurer in any way. Id.

The fidelity bond involved in this case required Utica to
notify Fireman’s Fund of any loss “as soon as
practicable,” which simply means that notice had to be
given within a reasonable time of the discovery of loss. See
Mighty Midgets, Inc. v. Centennial Ins. Co., 47 N.Y.2d
12, 19, 416 N.Y.S.2d 559, 563, 389 N.E.2d 1080, 1084
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(1979). Whether Utica complied with the notice
provisions, therefore, depends on when Utica discovered
that there had been misconduct resulting in a loss.

Courts have consistently held that a loss is discovered
once an insured has obtained facts that would cause a
reasonable person to recognize that there had been
dishonesty or fraud resulting in loss. See, e.g., American
Sur. Co. v. Pauly, 170U.8S. 133, 147, 18 S.Ct. 552, 557, 42
L.Ed. 977 (1898); Fidelity & Deposit Co. v. Hudson
United Bank, 653 F.2d 766, 774 (3d Cir. 1981); Perkins v.
Clinton State Bank, 593 F.2d 327, 334-35 (8th Cir.1979);
Hidden Splendor Mining Co. v. General Ins. Co., 370
F.2d 515, 517 (10th Cir.1966). New York law, which
governs in this case, also requires that the time of
discovery be determined according to an objective test,
based on the conclusions that a reasonable person would
draw from the facts known to the insured. See Security
Mut, Ins., 31 N.Y.2d at 441-43, 340 N.Y.S.2d at 906-07,
293 N.E.2d at 78-90.

Although Utica is correct that mere suspicions do not
trigger the notice requirement, an insured cannot
disregard the known facts. “[W}hen the insured learns the
facts constituting the alleged dishonesty his prior
suspicions, if any, are converted to knowledge which he
cannot ignore and which constitutes ‘discovery.” ”
Perkins, 593 F.2d at 335 (quoting Alfalfa Elec. Coop. Inc.
v. Travelers Indem. Co., 376 FE.Supp. 901, 906
(W.D.Okla.1973)).

Adopting Utica’s arguments concerning when a loss is
discovered would broaden the definition of discovery and
would effectively eliminate the insured’s duty to inquire
into the facts. It would permit the insured to avoid making
a reasonable assessment of the information presented,
and would undermine the ability of the insurer to make a
timely investigation and adjust its reserve funds.

(Emphasis in original.)
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In United States Fidelity & Guar. Co. v. Empire State Bank,

448 F.2d 360, 364-66 (8th Cir. 1971), the court said:

On the discovery issue, both parties cite Jefferson Bank
& Trust Co. v. Central Surety & Insurance Corp., 408
S.W.2d 825 (Mo.1966), as enunciating the controlling
principles of law. In Jefferson, the Missouri Supreme
Court adopted the following language taken from
Wachovia Bank & Trust Co. v. Manufacturers Casualty
Insurance Co., 171 ESupp. 369 (M.D.N.C.1959): “ ‘In
order to constitute a “discovery” in accordance with the
terms of the policy * * * there must be facts known, at the
time it is asserted that the discovery was made, which
would lead a reasonable person to an assumption that a
shortage existed. The facts must be viewed as they would
have been by a reasonable person at the time discovery is
asserted, and not as they later appeared in the light of
subsequently acquired knowledge. * * * [T]he mere
discovery of certain facts which later lead to other facts
which reveal the existence of a shortage does not
necessarily constitute a discovery. Knowledge available to
the insured must rise above a mere suspicion of loss. The
fact that an investigation after the termination of the
policy leads to the disclosure of an actual defalcation does
not raise a previous suspicion to the leval [sic] of a
discovery. Inefficient business procedures, or
irregularities and discrepancies in accounts, if as
consistent with the integrity of employees as [with] their
dishonesty, does not constitute a discovery, even though
dishonest acts may later be found to exist.” (emphasis and
bracketed word added) [408 S.W.2d at 831, quoting 171 E
Supp. at 375-376]” Discovery thus imports an awareness
of the significance of known facts. The Missouri Supreme
Court particularly noted in Jefferson that “* * * not only
must the facts be known, but they also must be recognized
for what they are * * *.” 408 S.W.2d at 831.

Suspicion alone does not satisfy the test of discovery.
Jefferson Bank & Trust Co., supra.

In Perkins v. Clinton State Bank, 593 F.2d 327, 333-35 (8th
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Cir. 1979), the court said:

The meaning of “discovery” in timely notice provisions
has been judicially construed in several cases dealing with
losses due to dishonest employees. See, e. g., American
Surety Co. v. Pauly, 170 U.S. 133, 144-47, 18 S.Ct. 552,
42 L.Ed. 977 (1898); United States Fidelity & Guaranty
Co. v. Empire State Bank, 448 F.2d 360, 364-65 (8th Cir.
1971); Federal Deposit Insurance Corp. v. Aetna Casualty
& Surety Co., 426 F.2d 729, 738-39 (5th Cir. 1970); Hidden
Splendor Mining Co. v. General Insurance Co., 370 F.2d
515, 519 (10th Cir. 1966); American Employers’ Insurance
Co. v. Cable, 108 F2d 225, 226-27 (5th Cir. 1939);
Midland Bank & Trust Co. v. Fidelity & Deposit Co., 442
F.Supp. 960, 971-73 (D.N.J. 1977); Alfalfa Electric
Cooperative, Inc. v. Travelers Indemnity Co., 376 ESupp.
901, 906 (W.D.Okl.1973); National Mutual Casualty Co.
v. Cypret, 207 Ark. 11, 179 S.W.2d 161, 164 (1944);
Fidelity & Deposit Co. v. Cunningham, 181 Ark. 954, 28
S.W.2d 715, 719 (1930). Arkansas law accords with the
generally accepted definition of discovery as construed in
connection with blanket employee fidelity bonds, and has
been stated by the Arkansas Supreme Court as follows:
“Under the terms of a bond indemnifying the assured
against the larceny or embezzlement of the principal and
requiring notice by the assured to the insurer on their
becoming aware of same, to render the notice necessary,
more than mere suspicion is required; circumstances must
have existed and been known by the assured, which would
have induced the belief in an ordinarily prudent person
that a larceny or embezzlement had been committed.”
Fidelity & Deposit Co. v. Cunningham, 181 Ark. 954, 28
S.W.2d at 719.

From the foregoing authorities, “discovery” of fraud
or dishonesty is deemed to occur when the insured actually
becomes aware of sufficient facts which would lead a
reasonable person to believe that an insured loss has
occurred. Mere suspicion of an insured loss by the insured
is not sufficient to trigger the notice requirement. See
Federal Deposit Insurance Corp. v. Lott, 460 F.2d 82,
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86-87 (5th Cir. 1972). . . . The well established rule is that
the insured under a blanket employee’s fidelity bond is not
bound to give notice until he has acquired knowledge of
some specific fraudulent or dishonest act. As early stated:
“[N]either negligence nor inattention, nor any failure to
discover what by diligence might have been discovered,
nothing, in fact, short of actual discovery by the bank of
dishonesty or a positive breach of an imperative
condition, will defeat claims for loss caused by that
dishonesty, unless it is otherwise provided in the contract.”
American Employers’ Insurance Co. v. Cable, 108 F.2d at
227.

As Judge Bright observed in United States Fidelity &
Guaranty Co. v. Empire State Bank, supra, it is not only
knowledge of the facts but the facts must be such that a
reasonable insured would understand the significance of
them connoting the commission of a fraud. 448 F.2d at
365.

. . A facile understanding of the definition of
“discovery” under a fidelity bond has been stated to be:
“An oversimplification of the definition is that when the
insured learns the facts constituting the alleged dishonesty
his prior suspicions, if any, are converted to knowledge
which he cannot ignore and which constitutes
‘discovery.’ ” Alfalfa Electric Cooperative, Inc. v.
Travelers Indemnity Co., 376 E.Supp. at 906.

Thus, the test of discovery under the present bonding
agreement, which insured the Bank against the negligent
release of escrow documents based on false
misrepresentations, must relate to a reasonable person’s
subsequent awareness of facts which would convert his
negligent appreciation of the facts into actual knowledge
of the alleged dishonesty.

In Nat’l Newark & Essex Bank v. American Insurance Co.,

T6N.J. 64, 80-81, 385 A.2d 1216, 1224 (1978), the court said:

Of course, there is a vast difference between a fire
insurance policy and a fidelity bond. While discovery of
the insured loss under the former is self-evident and not
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difficult to date, serious difficulties inhere in pinpointing
the exact time of discovery of a loss under the latter.
“Discovery” of a loss under a fidelity bond occurs when
the insured learns facts or obtains knowledge which would
justify a careful and prudent person in charging another
with dishonesty or fraud. American Surety Co. v. Pauly,
170 U. S. 133, 18 S. Ct. 552, 42 L. Ed. 977 (1898); Federal
Deposit Ins. Corp. v. Aetna Casualty & Surety Co., 426 F.
2d 729, 739 (5 Cir. 1970); Alfalfa Electric Coop., Inc. v.
Travelers Indemnity Co., 376 F Supp. 901, 906 (W. D.
OKl. 1973); Prior Lake State Bank v. National Surety
Corp., 248 Minn. 383, 80 N. W. 2d 612, 616 (1957). Mere
suspicions of irregularities or improper conduct do not
require the insured to report such acts. American Surety
Co. v. Pauly, supra; Prior Lake State Bank v. National
Surety Corp., supra; Federal Deposit Insurance Corp. v.
Lott, 460 F. 2d 82, 86-87 (5 Cir. 1972).

It is apparent from the allegations of the petition that the
plaintiff had not “discovered” a loss when it received advice
that James Gillette may have violated certain federal statutes.
The allegations in paragraph 9 of the petition suggest that
discovery did not take place until about March 29, 1984, when
the proof of loss was filed, nearly a year after the bonds had
been canceled and terminated.

It is only actual, discovered losses which, when they have
been reported to the insurer, are sufficient to constitute notice
of loss. Mere suspicions are not discovered losses. Mere
suspicions, when reported to the insurer, do not alert the insurer
that an actual loss has occurred. Suspicions do not disclose
specific, articulable facts which demonstrate discovery of a loss
has occurred. A report of anything short of an actual
discovered loss is insufficient to alert the insurer that a loss has
been discovered. In this case, when the plaintiff notified the
defendant that Gillette may have violated certain federal
statutes, it did not put the defendant on notice that an actual
loss had been discovered. The notice served only to report mere
suspicions of a possible loss. The petition fails to allege any
subsequent notice to the defendant upon discovery of an actual
loss.
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A proof of loss filed nearly a year after the bonds had been
canceled and terminated could not satisfy the requirement that
the proof of loss be filed within 6 months after discovery of a
loss that had to be discovered during the bond period.

In Dunbar v. National Surety Corporation, 140 Neb. 833,
834, 2 N.W.2d 116, 117 (1942), the plaintiff sued on a fidelity
bond which covered losses “ ‘discovered during the term of
this bond or within fifteen months after the date of any
termination of the surety’s liability’ ” The plaintiff attempted
to excuse his failure to discover the loss within the time specified
in the policy by alleging that he * ‘did not and could not
discover said fraud until July, 1939, after a complete audit of his
books and accounts.” ” id. at 835, 2 N.W.2dat ii7.

This court held that the policy provision was controlling and
that the defendant’s demurrer to the petition should have been
sustained.

In referring to the policy provision concerning discovery of
the loss, this court said:

This provision relates alone to the time for discovering
losses suffered by employer through wrongful acts of the
employee and is a proper subject of contract. It requires of
the employer vigilance and performance of obligations at
the source of knowledge and at the place for acquiring
necessary information. The employer had supervisory
authority to direct his bookkeeper and cashier in the duties
of her employment. He had the means of discovering
peculations and the obligation to do so was imposed on
him. The books of account that recorded his business
transactions were open to him. In the fidelity bond the
time limit for the discovery of losses occasioned by the
dishonesty of the employee was a reasonable and valid
provision affecting the extent of liability of the surety, the
amount of premiums required for fidelity or insurance
risks and lessening the expenses of investigating losses.
The law applicable to this provision of the bond has been
stated as follows:

“It is well settled that where the liability of the insurer is
expressly limited in an indemnity or fidelity contract to
losses discovered within a specified time, there is no
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liability unless the fraud, dishonesty or negligence causing
the loss not only occurs but is discovered within the time
limit, and the mere fact that the discovery of a fraud
during that period is prevented by the concealment thereof
by the defaulter will not extend the period of indemnity.
The insured is bound to discover the loss during the
prescribed period, and if he fails to do so the insurance
company is not liable.” 14 R. C. L. 1267, sec. 443.

On the face of the petition in which the bond is
included, the following facts are clearly shown: The bond
or policy terminated February 9, 1936. The 15-month
period thereafter for discovery of the losses expired in
May, 1937. The losses were not discovered by plaintiff
until July, 1939. In view of these facts the petition was
demurrable because it shows on its face that plaintiff did
not discover his losses within the 15-month period limited
by the contract—a condition precedent to recovery.

Dunbar, supra at 836-37,2N.W.2d at 117-18.

In this case, the plaintiff failed to allege discovery of the loss
within the period of the bonds, a fact essential to recovery on
the bonds.

In American Surety Co. v. Bankers’ Savings & Loan Ass’n,
59 F.2d 577 (8th Cir. 1932), a suit on a fidelity bond in which the
plaintiff had failed to give prompt notice of discovery of a loss,
the court said at 580:

Plaintiff complains that the bond contained no
forfeiture clause. Such clause was not necessary. We are
dealing with an agreement in writing. By the terms
thereof, under certain conditions, a recovery might be had
against defendant. In this case, the conditions were not
met or performed. Therefore no recovery may be had.

A further contention of plaintiff is that the provisions
of section 44-322, Compiled Statutes of Nebraska 1929,
prevent defendant from taking advantage of the fact that
notice was not given as required by the terms of the policy.
The statute does not apply. In the nature of things, the
failure to give notice could not have existed at the time of
theloss, or have contributed thereto.

In Ach v. Farmers Mut. Ins. Co., 191 Neb. 407, 215 N.W.2d
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518 (1974), we held that Neb. Rev. Stat. § 44-358 (Reissue 1988)
had no application to a policy provision requiring prompt
notice of the occurrence of aloss. In that case we said:
It is clear that the provisions of section 44-358, R. R. S.
1943, have no application to policy provisions requiring
the giving of notice of loss. The provision of the statute on
which the plaintiffs rely is: “The breach of a warranty or
condition in any contract or policy of insurance shall not
avoid the policy nor avail the insurer to avoid liability,
unless such breach shall exist at the time of the loss and
contribute to the loss, anything in the policy or contract of
insurance to the contrary notwithstanding.” (Emphasis
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Clark v. State Farmers Ins. Co., 142 Neb. 483, 7 N. W, 2d
71. We there said: “The second sentence means that a
breach of a warranty or condition which exists at the time
of aloss and contributes to the loss may avoid the policy or
enable the insurer to avoid liability. The sentence relates to
those breaches which exist ‘at the time of the loss.” It does
not relate to a breach of the terms of a policy which could
only arise after the loss has occurred. It does not deny the
insurer the right to rely upon the conditions of its policy
which the insure[d] is required to perform as a condition
of recovery after the loss has occurred. It relates to the
question of a recoverable loss and not to the question of
procedure to be followed in collecting for the loss after it
has occurred. Clearly a notice of loss and proofs of loss
can only be given after the loss has occurred.”
Ach, supra at 408-09,215 N.W.2d at 519-20.

There is no merit to the plaintiff’s contention that the policy
provision requiring proof of loss within 6 months after
discovery of the loss is contrary to the public policy of this state.

The judgment of the district court is affirmed.

AFFIRMED.
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W. BURTON SMITH, APPELLANT, V. JANET SHARON SMITH,
APPELLEE.
441 N.W.2d 197

Filed June 16, 1989. No. 87-569.

Appeal from the District Court for Douglas County: JAMES
M. MurpPHY, Judge. Affirmed.

Robert F. Peterson and Kelly S. Breen, of Laughlin, Peterson
& Lang, for appellant.

William T. Ginsburg, of Zuber & Ginsburg, for appellee.

BoSLAUGH, SHANAHAN, and GrANT, JJ., and KnappP and
RowLANDS,D. JJ.

PER CURIAM.

Petitioner-appellant assigns as error the trial court’s refusal
to modify the alimony payments previously awarded
respondent-appellee.

Asrequired, we have reviewed the trial court’s action de novo
on the record. From that review we determine that the trial
court did not abuse its discretion in denying appellant’s
application. The judgment of the trial court is affirmed.

Appellee is allowed the sum of $500 for her attorney’s
services in this court.

AFFIRMED.

DaviD DARR, APPELLANT, V. D.R.S. INVESTMENTS, A PARTNERSHIP,
ETAL., APPELLEES.
441N.W.2d 197

Filed June 16, 1989. No. 87-613.

1. Equity: Appeal and Error. In an equitable action, review by the Nebraska
Supreme Court is de novo on the record; where evidence is in conflict, the court
considers and may give weight to the fact that the trial court saw and heard the
witnesses and observed their demeanor while testifying.

2. Contracts: Partnerships: Reformation: Fraud: Proof. Reformation may be
decreed where there has been a mutual mistake or where there has been a
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unilateral mistake caused by the fraud or inequitable conduct of the other
partner. Proof of such mistake must be shown by clear, convincing, and
satisfactory evidence.

3. Contracts: Partnerships. Because partnerships result from contract, the rights
and liabilities of the parties among themselves are subject to such agreements as
they may make.

Appeal from the District Court for Lancaster County:
BERNARD J. MCGINN, Judge. Reversed and remanded with
directions.

Douglas L. Kluender, of Healey, Wieland, Kluender,
Atwood & Jacobs, for appellant.

o 3T idin e A TV TY Thewnn AF DavlAs
Randall L. Goyeiic and Dallas D. Joncs, of Baylor, Evnen,

Curtiss, Grimit & Witt, for appellees.

BosLAUGH, WHITE, CAPORALE, and GRANT, JJ., and RisT,
D.J.

Rist, D.J.

This is an action for the dissolution of a partnership and for
an accounting with respect to such dissolution.

On August 2, 1976, the plaintiff and defendants James
Stephens and Erwin Rung entered into an agreement creating a
partnership known as D.R.S. Investments (DRS). Each partner
contributed $1,500in cash to the partnership.

The purpose of the partnership as stated in the agreement
was to own, build, rent, sell, or otherwise dispose of real or
personal property. The partnership in fact built a building upon
land owned by J.E.D. Construction (JED), a corporation, in
which corporation all the partners were equal stockholders, the
partnership leasing the land from the corporation for 35 years
with a 10-year renewal option and leasing back some of the
building space to JED. Funds were borrowed by the
partnership for the construction of the building, the
corporation and partnership mortgaging the land and building
to secure the same.

The partnership agreement provided for equal sharing of the
partners in net profits and net losses, the same to be credited or
charged to the drawing account of each partner. The agreement
further provided that the books of the partnership were to be
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maintained on a cash basis and closed on December 31 of each
year.

Paragraph 10 of the agreement provided:

Any partner may retire from the partnership at the end
of a calendar year, provided he has given sixty (60) days
advance written notice of his intention to the other
partners. Such a retirement shall cause a dissolution of the
partnership, but the remaining partners shall have the
right to continue the partnership business provided the
continuing partnership pays to the retiring partner the
value of his interest in the partnership. For this purpose
the value of the interest of a retiring partner shall be the
amount of his capital account, plus or minus any credit or
debit balance in his drawing account, all determined at the
end of such calendar year in accordance with the
accounting methods regularly used by the partnership.

(Emphasis supplied.)

During 1976, all accounting appears to have been done on a
cash basis. Beginning in 1977, however, on the recommendation
of its accountant, the partnership accounting for income tax
purposes was done on an accrual basis, resulting in tax losses in
all subsequent years, which the partners reported on their
respective income tax returns. The record shows the purpose of
using accrual accounting was to provide income tax losses that
would exceed any such losses if reported on a cash basis.

The partnership agreement was prepared by an attorney for
the partnership, the record not reflecting whether any partner
or partners had any particular input into it. The record shows
the parties considered the agreement, after it was prepared,
without any detailed study or consideration and signed it.

On May 10, 1982, plaintiff wrote the defendant partners,
giving notice of his intention to retire from the partnership at
the end of 1982 because of a disability, and asked whether they
elected to pay his interest in the partnership or whether they
wished to liquidate the assets and make final distribution. Later
that year the defendant partners wrote plaintiff, accepting his
retirement and advising him that they intended to continue the
partnership and that they would pay him the value of his
interest as determined under paragraph 10 of the partnership
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agreement. They further advised that a meeting would be held
January 11, 1983, to determine that value as of the end of 1982.
Such meeting was held, but the plaintiff did not attend.
Subsequent thereto, defendant partners offered plaintiff
$1,500 for his interest in the partnership, which he rejected.

At some point during this period, plaintiff also disposed of
his interest in JED.

On March 1, 1985, plaintiff commenced this action for
dissolution and accounting. The defendants in their answer
pleaded the provisions of paragraph 10, that plaintiff had a
negative balance in his capital account in the amount of
$7,866.66, and that he owed the partnership this amount for
which they counterclaimed against him. Plaintift, in his reply,
denied defendants’ determination of his interest, alleged that
paragraph 10 of the partnership agreement did not express the
intent of the parties and should be reformed to reflect the
correct intent and that it was unconscionable, denied the
counterclaim, and renewed the prayer of his petition.

Trial was held to the court on January 26, 1987, and on April
14 of that year the trial court found no clear and convincing
evidence existed that prior to the execution of the partnership
agreement, there was any agreement respecting the valuation of
a partner’s interest other than expressed in paragraph 10 of the
agreement; that each party had contributed $1,500 to the
partnership and built the building on land owned by JED with
lease and lease-back arrangements as previously set forth in this
opinion; that the customary accounting method of the
partnership was on an accrual basis; that at the end of 1982,
each partner’s capital account reflected a negative balance of
$7,866.66; that there was no mutual mistake; that the
agreement was conscionable; and that the plaintiff owed the
defendants the sum of $7,866.66. The trial court entered
judgment for defendants and against plaintiff for that amount.

On appeal, plaintiff assigns as error (1) the failure of the trial
court to reform the partnership agreement, and (2) the trial
court’s award of judgment to defendants in the absence of a
partnership provision authorizing such award.

This being an equitable action, we review it de novo on the
record; where evidence is in conflict, we consider and may give
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weight to the fact that the trial court saw and heard the
witnesses and observed their demeanor while testifying.
Thomas v. Marvin E. Jewell & Co., ante p. 261, 440 N.W.2d
437 (1989).

With respect to plaintiff’s claim that the partnership
agreement should be reformed for mutual mistake with respect
to the provision determining the value of a retiring partner’s
share in the partnership, the rule is well established that such
reformation may be decreed where there has been a mutual
mistake or where there has been a unilateral mistake caused by
the fraud or inequitable conduct of the other partner. Proof of
such mistake must be shown by clear, convincing, and
satisfactory evidence. Ridenour v. Farm Bureau Ins. Co., 221
Neb. 353, 377 N.W.2d 101 (1985).

Reformation is decreed in order to set forth the real
agreement of the parties when the written instrument does not
represent their true intent. Such reformation may be decreed
with respect to a mutual mistake, and in that situation the
erroneous written agreement is conformed to the antecedent
agreement of the parties entered into prior to the execution of
the erroneous written agreement. Ridenour v. Farm Bureau
Ins. Co., supra; Johnson v. Stover, 218 Neb. 250, 354 N.W.2d
142 (1984).

An examination of the record reflects that until plaintiff’s
retirement, there was no expression by any of the parties as to
what a retiring partner should receive. There is no evidence that
the defendant partners ever understood or agreed to plaintiff’s
conception of what his retirement rights were. From the
beginning of the partnership to the time of plaintiff’s
retirement, the only evidence of what the parties intended is
what is expressed in the partnership agreement. The partners
now differ over its meaning. The evidence supports the trial
court’s finding that there is no mutual mistake warranting
reformation of the contract.

Plaintiff asserts that reformation should be had because the
agreement with respect to the valuation of his interest as a
retiring partner is unconscionable. His claim is the parties did
not contemplate any system of accounting that would result in a
negative amount being due from a retiring partner and that
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equity requires the valuation of his partnership interest by
taking into account the appreciated value of the partnership
assets. What constitutes appropriate accounting will be dealt
with later in this opinion. Suffice it to say at this point that
parties creating a partnership have a wide selection of methods
to value aretiring partner’s interest. If they choose one that does
not include a determination of appreciated value, that is a
choice they are freeto make.

In this case, the partnership agreement makes no reference to
such appreciated value but, rather, provides for a capital
account plus or minus profits or losses of the partnership upon
a cash basis accounting.

We take note of the testimony of the accountants who
testified in effect that unless an agreement specified an
accounting with appreciated asset values, such values would not
be considered in any normal accounting practice or procedure.

In G & S Investments v. Belman, 145 Ariz. 258, 700 P.2d 1358
(1984), the estate of a deceased partner disputed the valuation
of that partner’s interest under a buy-out provision by the
remaining partners. The partnership agreement called for
payment of the deceased partner’s capital account with certain
adjustments. The deceased partner’s estate claimed a right to
share in the appreciated value of the partnership assets. The
Arizona Court of Appeals disagreed, holding that the words
“capital account” were not ambiguous where the contract
called for cash basis accounting, as such words have a
recognized meaning that does not include appreciated value,
and that a buy-out provision may involve a different amount
than might be realized in a total dissolution and sale of assets.
The court said,

Because partnerships result from contract, the rights and
liabilities of the partners among themselves are subject to
such agreements as they may make. . . .

Partnership buy-out agreements are valid and binding
although the purchase price agreed upon is less or more
than the actual value of the interest at time of death. . . .

We do not have the power to rewrite [the buy-out
provision] based upon subjective notions of fairness
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arising long after the agreement was made or because the
agreement did not turn out to be an advantageous one.
Modern business practice mandates that the parties be
bound by the contract they enter into, absent fraud or
duress. . . . It is not the province of this court to act as a
post-transaction guardian for either party.

145 Ariz. at 267-68, 700 P.2d at 1367-68. Such holding is

applicable to the situation in this case.

We find from the record that all the partners of DRS were
experienced businessmen and that they saw and had
opportunity to read the partnership agreement and to discuss it
before signing it. Plaintiff cannot now have changes in it
because he was inattentive to what he signed. We further find
there is no evidence of fraud or overreaching.

Regardless of what appreciation of the assets may have
accrued, it was proper for the parties at the inception of the
partnership to have determined the method of accounting
which did not include any such future appreciation. The trial
court correctly held that the partnership contract was not
unconscionable and that appreciated values were not
appropriate in this case.

Plaintiff’s argument that the agreement provides only for the
payment of a positive amount to a retiring partner and that the
contract is silent with respect to any negative balance appears to
suggest that the agreement is incomplete in this regard and that
the provisions of the Uniform Partnership Act, Neb. Rev. Stat.
§§ 67-301 et seq. (Reissue 1986), may apply. The trial court
found paragraph 10 of the agreement clear and unambiguousin
this regard, and we agree. The agreement requires profits and
losses to be credited or debited to a partner’s capital account
through the use of a drawing account. It follows that if losses
exceed the original capital account investment of a partner,
there is an amount due and owing the partnership from a
retiring partner for losses exceeding the original capital account
balance. No recourse to the Uniform Partnership Act is
necessary.

The remaining issue is whether the use of accrual accounting
was appropriate under the partnership contract to determine
the plaintiff’ interest in the partnership. The agreement calls



514 232NEBRASKA REPORTS

for the use of cash basis accounting. Defendants claim that the
partnership in fact used accrual accounting and that such is the
“method regularly used by the partnership” as that phrase
appears in paragraph 10 of the agreement. There is no question
that from 1977 on, for income tax purposes, accrual accounting
was used. The question now is whether that use for income tax
purposes is binding upon the partnership in all accounting
procedures required under the agreement.

The record is clear that the partnership accountant
recommended accrual accounting for specific use with respect
to income tax reporting, since it would give greater deductions
to the partners on their individual returns than would cash basis
accounting. All of the parties accepted this with respeci io
income tax reporting. We also determine from the testimony of
the accountants that individuals or entities are entirely at liberty
to select one method of accounting for income tax purposes and
another method of accounting for other purposes.

Since the partnership agreement provided for cash basis
accounting, a proper construction of the agreement would
require this method of accounting to apply unless the parties by
their subsequent actions evidenced a clear choice to have the
partnership accounting done on an accrual basis for all
purposes. Given the uncontradicted record that accrual
accounting was solely motivated by income tax considerations,
that the partnership could lawfully and properly use accrual
accounting for that purpose only and cash basis accounting for
other purposes, that the agreement provides for the use of cash
basis accounting for partnership purposes, and that prior to
this dispute accrual accounting was used only for income tax
purposes, we find the valuation of a retiring partner’s capital
account should be determined upon a cash basis as provided in
the agreement. With respect to what constitutes cash basis
accounting, we hold the same is to be done in accordance with
accepted accounting procedures and the terms of the
agreement.

We therefore find that the trial court erred in accepting an
accounting of plaintiff’s capital account on an accrual basis and
that the same should be determined upon a cash basis.

We reverse and remand this cause to the trial court for
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determination of plaintiff’s interest as a retiring partner under
appropriate cash basis accounting as of December 31, 1982,
and for disposition accordingly.

REVERSED AND REMANDED WITH DIRECTIONS.

WHITE, J., dissenting.

I would reverse. The case is a classic example of otherwise
business-wise persons signing an agreement containing words
whose meanings are not readily known to them, and whose
application, except in the case of the lone survivor, is disastrous.

It is obvious that the partnership was not formed in
anticipation of a yearly profit. The partnership was intended to
lose money (whether real or bookkeeping money), and the
anticipated gain was to be made in liquidation, consisting of
asset appreciation and recovery of claimed depreciation costs.

Two phrases in the agreement are the source of the trouble:
“capital accounts” and “cash basis” accounting.

Capital generally consists of the difference between the book
value of assets and liabilities. We know that each partner
contributed $1,500 to the partnership, that no withdrawals
were made, and that a fair reading of the record supports a
finding that the difference between asset value and liabilities is
in the $60,000 range.

We note that the rules for the cash basis accounting were not
specified in the agreement, but consisted of charges to
partnership income as determined by the firm’ accountant.
The elimination of two items alone would establish a plus figure
for the value of appellant’s interest; neither is a cash item, i.e.,
depreciation of the partnership building and a charge of
accrued debts to a corporation wholly owned by the partners.
(The propriety of the last item as an allowable deduction was
sharply disputed by the two accountants who testified.)

The fairness of a system whereby depreciation is charged
against a capital account but appreciation is not aside, the
suggestion that there is not a mutual mistake proven when three
partners enter into a pact, which as interpreted provides for
financial suicide on the part of two of them, is not realistic.

In the absence of a meeting of the minds as to dissolution, I
would remand the matter to the district court for dissolution
proceedings in accordance with the Uniform Partnership Act.

CAPORALE, J., joins in this dissent.
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DEPARTMENT OF HEALTH, STATE OF NEBRASKA, APPELLANT, V.
OMAHA ASSOCIATES, A LIMITED ILLINOIS PARTNERSHIP, ET AL.,
APPELLEES.
441N.W.2d 579

Filed June 16, 1989. No. 87-715.

1. Administrative Law: Appeal and Error. In an appeal to the Supreme Court from
an administrative agency’s decision, the Supreme Court tries factual questions
de novo on the record and reaches a conclusion independent of the conclusion
reached by the administrative agency, provided, where credible evidence is in
conflict on a material issue of fact, the Supreme Court considers and may give
weight to the fact that the administrative agency heard and observed the
witnesses and accepted one version of the facts rather than another.

2. Administrative Law: Public Health and Welfare: Proof: Appeal and Error. Inan
appeal of a decision to grant a certificate of need, the person appealing the
decision shall bear the burden of proof that the application does not meet the
applicable criteria.

Appeal from the District Court for Lancaster County:
WiLLiAMD. BLUE, Judge. Affirmed.

Robert M. Spire, Attorney General, and Marilyn B.
Hutchinson for appellant.

Joseph E. Casson and Beverly Petersen Jennison, of Casson,
Harkins & LaPallo, and John R. Holdenried and Barbara E.
Person, of Baird, Holm, McEachen, Pedersen, Hamann &
Strasheim, for appellees.

HasTings, C.J., SHANAHAN, and FAHRNBRUCH, JJ., and
NorToN,D.J., and RoNIN, D.J., Retired.

SHANAHAN, J.

Omaha Associates, a limited partnership in the State of
Illinois, and Aksarben Nursing Centers, Inc., a Minnesota
corporation, appellees, seeking approval of the simultaneous
purchase and lease of the 174-bed Omaha nursing home facility
of The Hillhaven Corporation, filed an application with the
Department of Health (department) requesting the issuance of
a certificate of need (CON), which, by virtue of Neb. Rev. Stat.
§ 71-5830(1) (Reissue 1986), was required for the proposed
transaction. Accepting the department’s reccommendations, the
CON review committee denied the appellees’ application for a
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CON. Appellees then appealed to the CON appeal panel. See
Neb. Rev. Stat. § 71-5860 (Reissue 1986). The parties stipulated
that the issues before the appeal panel were whether the
appellees had met their burden to prove: (1) that the proposed
project was the least costly or most effective alternative; (2) that
the increase in costs, if any, was justified in part by
improvements in the financing and delivery of health services
which would foster competition and promote quality assurance
for consumers; (3) that financing was available and the project
was financially feasible; (4) that the proposed project was
designed to provide or support high quality care; and (5) that
the proposed project would foster competition and increase the
range of choices available to consumers. Based on these issues,
the CON appeal panel reversed the decision of the CON review
committee and granted the requested CON. Pursuant to Neb.
Rev. Stat. § 71-5866 (Reissue 1986), the department appealed
to the district court for Lancaster County, which affirmed the
decision of the CON appeal panel and issuance of a CON to the
appellees. In its appeal to this court, the department claims that
(1) the CON appeal panel exceeded its statutory authority and
jurisdiction, (2) the appeal panel’s decision is unsupported by
appropriate evidence, (3) the decision of the appeal panel is
contrary to law, and (4) the decision is arbitrary and capricious.

STANDARD OF REVIEW AND BURDEN OF PROOF

The department’s appeal from a decision of the CON appeal
panel, which has granted a CON, is governed by the
Administrative Procedure Act. § 71-5866. In an appeal to the
Supreme Court from an administrative agency’s decision, the
Supreme Court tries factual questions de novo on the record
and reaches a conclusion independent of the conclusion
reached by the administrative agency, provided, where credible
evidence is in conflict on a material issue of fact, the Supreme
Court considers and may give weight to the fact that the
administrative agency heard and observed the witnesses and
accepted one version of the facts rather than another. See, Neb.
Rev. Stat. § 84-918 (Reissue 1987); Department of Health v.
Grand Island Health Care, 223 Neb. 587, 391 N.W.2d 582
(1986); Department of Health v. Columbia West Corp., 227
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Neb. 836, 420 N.W.2d 314 (1988).

Because our review is de novo, we bear in mind the burden of
proof when a CON has been issued. “In an appeal of a decision
to grant a certificate of need, the person appealing that decision
shall bear the burden of proof that the application does not
meet the applicable criteria.” Neb. Rev. Stat. § 71-5865
(Reissue 1986); Department of Health v. Grand Island Health
Care, supra. Hence, the department has the burden of proof in
the present case, namely, the burden of establishing that the
applicants appellees have not satisfied the requirements for a
CON.

THE FACTS

Hillhaven, the current owner-operator of the 14-year-old
nursing home facility which appellees seek to purchase and
lease, acquired the facility in 1978 for a purchase price of $2.3
million. Dating back to November 1983, Hillhaven has had a
somewhat strained relationship with the department. On
February 14, 1985, the department’s director issued a 10-page
citation to Hillhaven, severely criticizing Hillhaven’s care of its
residents and the sanitary conditions within the nursing home
facility. As a basis for the departmental citation, the
department’s director noted observations by the department’s
“surveyors,” apparently a euphemism for inspectors, which
included improper care of incontinent patients, haphazard and
improper positioning of patients, presence of numerous
cockroaches within the facility, improper food preparation,
and inadequate staffing. As a result of the alleged violations,
the department prohibited admission or readmission of
patients to Hillhaven.

On February 25, 1985, the department, on account of the
violations alleged against Hillhaven, filed a petition to place
Hillhaven in the hands of a receiver. This action was
unsuccessful. Hillhaven continued as the operator of the
nursing home and took action to remedy the violations or
deficiencies alleged by the department. On April 10, 1985, the
department withdrew its allegations against Hillhaven and
permitted admission of residents to the nursing home. On that
same day, however, the department issued a new citation to
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Hillhaven documenting further deficiencies in the operation of
the nursing home.

After the department lifted the ban on admissions, Hillhaven
unilaterally restricted admissions to avoid further action by the
department. Disputes with the department regarding the level
of care provided by Hillhaven apparently had drastic effects on
Hillhaven’s profitability. In 1984-85, Hillhaven sustained
“Jarge financial losses.”

In May 1986, Hillhaven contracted to sell its nursing home
facility to Zev Karkomi, who in turn assigned his contractual
interest to Omaha Associates, a partnership composed of
Karkomi and Harvey Angell. Omaha Associates then leased the
nursing home facility to Raymond Tutwiler, who assigned his
leasehold interest to Aksarben Nursing Centers, a corporation
formed by Tutwiler. Aksarben proposed to contract with RET
& Associates, another entity operated by Tutwiler, for
management services in the Hillhaven facility. Both Tutwiler
and Karkomi have extensive experience with nursing home
operations.

Karkomi proposed to pay Hillhaven $3.3 million for the
land, building, and equipment, plus $50,000 for Hillhaven’s
inventory and an additional $150,000 in consideration of
Hillhaven’s promise not to compete. Omaha Associates gave
Hillhaven a promissory note for $3.1 million, which was
secured by a mortgage to Hillhaven. Omaha Associates’ note
bore a variable interest rate, ranging from 10.68 percent in the
initial year to 13.12 percent in subsequent years for the note,
which resulted in monthly payments ranging from $27,582.46
to $33,130.56. At the end of 15 years, Omaha Associates’ note
called for a balloon payment in the amount of $3,145,631. The
note further provided that Omaha Associates had the option of
prepayment without penalty at any time. Omaha Associates’
lease to Tutwiler had a 10-year term with annual rent varying
from $381,060 in the 1st year to $455,401 in the 10th year and
obligated the lessee to pay “all taxes, assessments, licenses and
permit fees, charges for public utilities, and all governmental
charges.” The Tutwiler lease also restricted the use of the
premises to “skilled care and/or intermediate care nursing
home” and required that the lessee maintain good standing with
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the department. Tutwiler subsequently assigned his leasehold
interest to Aksarben Nursing Centers, which intended to hire
RET & Associates, a nursing home management company, to
handle the operation of the Hillhaven facility. All the
transactions, however, were conditioned on appellees’ success
inacquiring a CON.

Meanwhile, the financial losses and problem care persisted at
Hillhaven. In October of 1986, Hillhaven sustained a loss in
excess of $47,000. Hillhaven’s average nursing hours per
resident per day were 3.9, when the average for nursing homes
in the state was 2 to 2.5. Notwithstanding the greater than
average nursing hours per resident, the general quality of
nursing care for Hillhaven’s residents was inferior by the
standards of the department. Hillhaven’s present management
had difficulty in providing adequate care even though
Hillhaven had a relatively low occupancy rate. In spite of
Hillhaven’s efforts, including $350,000 for capital
improvement of its facility, the department remained
dissatisfied with the management of the nursing home and
issued a “Statement of Deficiencies” to be corrected by
Hillhaven as a result of an October 1986 state inspection. At the
time of the hearings on the requested CON, however, Hillhaven
was under no sanctions by the department.

At the hearings before the CON review committee and
appeal panel, appellees maintained that new management of
the Hillhaven facility would restore profitability to the
operation and provide high quality care to Hillhaven’s
residents. Tutwiler believed that the facility was in a good
location, adjacent to Bergan Mercy Hospital, and was,
therefore, attractive to the private sector in need of a nursing
home. Tutwiler testified that, although the facility would be
burdened with additional capital costs as a result of the
purchase, the savings that new management could implement in
the operational area, along with an increase in revenue
attributable to a modestly higher occupancy rate, would result
in a private pay patient rate increase no greater than a rate
increase planned by Hillhaven.

Regarding medicare, Tutwiler indicated that the appellees
would increase the beds allocated to medicare utilization from
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10 beds to approximately 25 and would accept residents who
required skilled care but who had been previously denied
admission at Hillhaven. The increased utilization would cause a
decrease in Hillhaven’s medicare rate, which exceeded $100 per
day, to approximately $75 per day.

APPLICABLE CRITERIA FOR ISSUANCE OF A CON

The review criteria at issue in appellees’ application for a
CON are found in 182 Neb. Admin. Code, ch. 2, § 005
(1983). The department admitted that because the proposed
transaction involved the purchase of an already existing nursing
home, the applicants were not required to establish an
unfulfilled need for the proposed services at the Hillhaven
facility. Instead, the department contends that the appellees’
application for a CON should be denied because appellees have
not met the following requirements in the department’s rules
for issuance of a CON:

005.02A Alternatives.

005.02A2 The applicant must demonstrate that the
proposed project is the least costly of the alternatives for
meeting the need established under part 005.01A above,
or if it is not the least costly, that it is the most effective
alternative for meeting such need. . . .

005.02B Cost.

005.02B1 Any increase in costs or charges (to any class
of payers or to all payers) resulting from the proposed
project must be justified by the needs of the population
established under part 005.01A above which will be met
by the project. In estimating increases in costs or charges
which will result from the proposed project, capital costs,
operating costs, projected utilization of the proposed
services, and any other factors bearing on future costs or
charges shall be considered.

005.02B2 Increases in costs may be justified in part
where improvements or innovations in the financing and
delivery of health services will foster competition and
promote quality assurance and cost effectiveness for
consumers and payers.
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005.02C Financial Feasibility.
005.02C1 The resources and proposed means of
financing the proposed project must in fact be available.
005.02C2 It must be reasonably certain that the
proposed project will be financially feasible for the period
of life of the assets.

005.02D Continuity and Quality.

005.02D4 The proposed project must be designed to
provide or support high quality care. The quality of care
provided by the applicant in the past may be considered in
r‘afo'-m;n;v\n ‘Irlv\ofl-\nr l‘\:ﬁ"\ fIIlfll;f‘7 nNra Ill;l‘ "\D “r{\";f‘ﬂfl k‘]
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the proposed project.

005.02F Competition/Sharing.

005.02F1 Except as provided in subparts 005.02F2 and
005.02F3 below, the proposed project must increase the
range of choices available to consumers and third-party
payers with respect to the price and use of services, and
must have the effect of fostering price competition among
providers of health services.

005.02F2 In the case of leases or acquisitions of existing
health care facilities, except as provided in subpart
005.02F3 below, the proposed lease or acquisition must
not have the effect of reducing price competition among
providers.

005.02F3 Where it is demonstrated that competition
would not serve to promote quality assurance and cost
effectiveness, the proposed project must optimize sharing
and minimize unnecessary duplication in the health care
delivery system.

To qualify for a CON, the applicant must meet all of the

applicable criteria. § 005. Therefore, we must examine each of
the preceding criteria to determine whether the department has
met its burden to show that the appellees have failed to satisfy
the requirements to obtain a CON.
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Alternatives

At the administrative level, appellees disputed the
applicability of § 005.02A2 concerning alternatives to the
proposed plan. The appeal panel found that the criterion was
applicable and satisfied by appellees. On appeal, the
department contends that the criterion was not met.

After briefs were filed in this appeal, we decided Department
of Health v. Columbia West Corp., 227 Neb. 836, 420 N.W.2d
314 (1988). Columbia West involved the proposed purchase of
an already existing nursing home and, in that respect, is similar
to the case now before us. In Columbia West, as here, showing
an unfulfilled need was not a prerequisite to issuance of a CON
involving an existing nursing home. After noting that
“§ 005.02A2 appears to be primarily concerned with new
construction projects,” we held “that where, as here, the need
for an existing health care facility is not disputed and a willing
buyer and a willing seller have agreed upon a price for that
facility, § 005.02A2 is not a relevant review criterion in the
application for a certificate of need.” 227 Neb. at 840, 420
N.W.2d at 316-17. Therefore, in view of Columbia West, we will
not concern ourselves with whether the proposed project is the
least costly or most effective alternative.

Potential Increase in Costs

While appellees contend that private pay rates will increase
no more than the current owner proposes, medicaid costs after
the purchase will increase by about $3.60 per day. However,
appellees’ application also indicates that they plan to
implement a number of new programs, including an
Alzheimer’s disease unit, improved physical therapy, and a
respiratory therapy unit. Furthermore, given Hillhaven’s
history of problems and the complaints by the department, a
change in management apparently will be conducive to
improved quality of care for the nursing home residents.
Consequently, we find that any increase in the cost is justified
by the innovations in delivery of health care planned by
appellees.

Financial Feasibility
Appellees propose to purchase a facility valued near $4.4
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million for $3.3 million. The appellees have demonstrated that
financing is available as the result of the secured note in favor of
Hillhaven. In view of the lease, which will produce rental
revenues for Omaha Associates sufficient to satisfy the
monthly payments on the Hillhaven note, the project appears
reasonably financially sound for Omaha Associates. Without
examining in detail the qualifications of those operating
Aksarben Nursing Centers and RET & Associates, we find that
the planned increase in facility efficiency and the proposed
increase in occupancy make it reasonably certain that the
project will be financially feasible. Therefore, the appellees
have satisfied the criterionin § 005.02C.

Continuity and Quality

Tutwiler, the president of RET & Associates, has 16 years of
experience in the nursing home industry, including 8 years of
upper-level management experience. Pat Edwards, RET &
Associates’ proposed “quality assurance nurse” for the facility,
has experience as a state surveyor for the department, teaches
nursing courses for the state, and has served as quality
assurance director for two large nursing home operations. On
the basis of the information presented, we find that the
operational and managerial experience of RET & Associates,
coupled with the new services planned at Hillhaven, meet the
requirement that the proposed project is designed to provide

high quality care.

Competition

Because the transaction at issue in the present case involves
the acquisition and lease of an existing health care facility, only
§§ 005.02F2 and 005.02F3 of the department’s rules may be
pertinent. Neither the department nor the appellees claim that
competition would be detrimental to the nursing home’s quality
assurance or cost effectiveness. Therefore, § 005.02F3 is
inapplicable. To satisfy the competition criterion (§ 005.02F2),
the proposal “must not have the effect of reducing price
competition among providers.” Higher quality care at
Hillhaven would quite likely become a matter of substantial
interest to other nursing homes in the area which hope to attract
or retain residents. Factors which will likely influence a
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prospective nursing home resident to choose one facility over
another include the cost and quality of care at any given facility.
Rather than reduce price competition among nursing homes,
we find that appellee’s prospective activity and operation at the
Hillhaven facility will not adversely affect price competition.
Therefore, the appellees have met the competition criterion.

As a result of the analysis above, we conclude that the
department has failed to meet its burden of proof and,
therefore, the department’s assigned errors are without merit.
See § 71-5865. Thus, we reach the same conclusions reached by
the district court. The judgment of the district court, affirming
the CON appeal panel’s order and decision that the appellees
have satisfied the applicable requirements for issuance of a
CON, is affirmed.

AFFIRMED.

RoBBIE DENISE GATEWOOD, APPELLEE, V. CITY OF BELLEVUE, A
POLITICAL SUBDIVISION, APPELLANT.
441 N.W.2d 585

Filed June 16, 1989. No. 87-719.

1. Political Subdivisions Tort Claims Act: Appeal and Error. The findings of fact
of the trial court in a proceeding under the Political Subdivisions Tort Claims
Act, Neb. Rev. Stat. §§ 13-901 et seq. (Reissue 1987), will not be set aside unless
such findings are clearly incorrect.

. Inareview of a bench trial under the Political Subdivisions Tort
Claims Act, this court must consider the evidence in the light most favorable to
the successful party, resolving any conflicts in the evidence in favor of that party
and giving to that party the benefit of all reasonable inferences that can be
deduced from the evidence.

3. Proximate Cause: Negligence. Contributory negligence is conduct for which
plaintiff is responsible, amounting to a breach of the duty which the law imposes
upon persons to protect themselves from injury, and which, concurring and
cooperating with actionable negligence for which defendant is responsible,
contributes to the injury complained of, as a proximate cause.

4. Evidence: Negligence. Where evidence is in conflict and such that reasonable
minds may draw different conclusions therefrom, the questions of negligence
and comparative and contributory negligence are factual determinations.
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5. Negligence. The question of comparative negligence is for the determination of
the fact finder.

6. Emergency Vehicles: Negligence. The statute granting emergency privileges to
police vehicles clearly imposes a duty of due regard or due care upon the drivers
of emergency vehicles, and in a negligence action their conduct will be measured

.against that of a reasonable person exercising due care under the same
emergency circumstances.

7. Motor Vehicles: Negligence: Rules of the Road. A driver is guilty of negligence as
amatter of law if he fails to see one who is favored over him under the rules of the
road.

Appeal from the District Court for Sarpy County: GEORGE
A. THomPsoN, Judge. Affirmed.

Thomas M. Locher and Jack A. Dike, of Hansen, Engles &
Locher, P.C., for appellant.

James J. Frost and Raymond R. Aranza, of North & Black,
P.C., for appellee.

HasTinGs, C.J., SHANAHAN, and FAHRNBRUCH, JJ., and
NorToN,D.J., and RoNIN, D.J., Retired.

NorTON,D.J.

The appeal in this matter arises out of a tort claims action
involving the City of Bellevue, Nebraska. Following trial, the
plaintiff, Robbie Denise Gatewood, was awarded a money
judgment for personal injuries suffered and expenses incurred
as the result of an automobile accident between an automobile
driven by her and a police cruiser belonging to the City of
Bellevue (City) and being driven by Officer James J. Rybar, a
police officer employed by the City. We affirm.

The evidence in this case indicates that on May 12, 1984, at
approximately 1:30 p.m., the plaintiff was driving an
automobile belonging to her employer in a northerly direction
along and upon U.S. Highway 73-75 (73-75) and was at that
time approaching the intersection of that highway with
Chandler Road in Sarpy County, Nebraska. At the intersection
with Chandler, 73-75 has four northbound traffic lanes.
Directly west of this intersection, Chandler intersects with
Railroad Avenue, where there are two southbound traffic lanes.
Approximately 110 feet west of that intersection, Chandler
intersects with 13th Street, which has three lanes of traffic. All
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together, within a space of roughly 300 feet, Chandler intersects
with nine lanes of north or south traffic and two lanes of
southbound traffic that merge into Chandler. All traffic at
these intersections is regulated by traffic lights.

At about the same time, Rybar was operating the police
cruiser in an area west and north of the intersection of Chandler
and 73-75. He had just received a report of an intrusion at a
location east of that intersection. In response, he turned on his
signal lights, activated his siren, proceeded south to Chandler,
and there turned to the east. According to his testimony, his
speed as he traveled east along Chandler toward the 13th Street
intersection was between 35 and 45 miles per hour and at times
in excess of the speed limit. As he approached the 13th Street
intersection, he noted that the traffic light controlling
eastbound traffic was green, but as he entered that intersection
the light changed to amber or yellow. He proceeded through
that intersection and on into the intersection of Chandler and
Railroad Avenue. The light for eastbound traffic was then red.
He went from that intersection into the intersection of Chandler
and 73-75. As he did so, he noted traffic in the three western
northbound traffic lanes of 73-75. He did not observe any
trafficin the fourth or easternmost lane. His testimony was that
he made eye contact with the drivers of the vehicles stopped in
the three west lanes, and traveling across those lanes, he
continued into the fourth and easternmost lane against the red
light.

In the meantime, the plaintiff had been proceeding along
73-75, and as she approached the intersection with Chandler
she was traveling in the far east lane of traffic, with no other
traffic between her and the intersection in her lane of traffic.
Before she reached the intersection, the light controlling the
flow of traffic in her lane turned green, and she proceeded into
the intersection, where her car was struck by the police cruiser.

Excluding the plaintiff and Rybar, 11 other individuals
testified during the course of this trial. A fair evaluation of their
individual testimony would be that their observations regarding
the speed of the police cruiser before and at the time it entered
and traveled through the intersection of Chandler and 73-75
displayed a wide variation. There were also conflicts with
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regard to the speed of the plaintiff and whether or not the siren
on the police cruiser had been activated. The testimony of the
plaintiff was that she did not see the police cruiser until it was
virtually in contact with her car. Rybar offered testimony with
regard to his speed and acknowledged that he never did see the
plaintiff until the accident had occurred. He also testified that
from the west side of the intersection of Chandler with Railroad
Avenue his view was unimpeded for 1 to 1!/2 blocks south along
73-75, that he did not see any cars on that highway other than
the ones stopped in the three west northbound lanes, and that
he could not recall if he had looked to the south as he entered
the intersection with 73-75 other than to make eye contact with
the drivers of the stopped vehicles.

The plaintiff, having complied with the provisions of the
Political Subdivisions Tort Claims Act, Neb. Rev. Stat.
§§ 13-901 et seq. (Reissue 1987), thereafter filed her petition in -
the district court for Sarpy County, Nebraska, claiming that the
sole and proximate cause of the accident and the resulting
injuries and damages sustained by her was the negligence of
Rybar. The defendant filed its answer, denying negligence and
alleging that the plaintiff was contributorily negligent to a
degree sufficient to bar her recovery as a matter of law. The
specifications of contributory negligence included failing to
keep a proper lookout, failing to have her vehicle under
reasonable control, failing to yield the right-of-way to an
emergency vehicle, and excessive speed. The defendant also
filed a counterclaim for damages to the police cruiser, alleging
that those damages were the sole and proximate result of the
negligence of the plaintiff as previously noted.

The judgment, which was entered by the district court, found
that the police cruiser was responding to an emergency call and
was proceeding east on Chandler; that the plaintiff was
operating her vehicle in a northerly direction on 73-75; that the
cruiser entered the intersection of the streets on ared light, with
siren and lights activated; that the plaintiff had a green light in
her lane of traffic; that the west three northbound lanes of
73-75 contained vehicles which had stopped for a red light; and
that Rybar, after having ascertained by making visual contact
that the vehicles in the west three lanes would remain stopped,
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proceeded through the fourth lane without making visual
contact with the plaintiff. The court further found that the issue
in regard to liability was governed by that part of Neb. Rev.
Stat. § 39-640 (Reissue 1988) which provides as follows: “(2)
This section shall not relieve the driver of an authorized
emergency vehicle from the duty to drive with due regard for
the safety of all persons using the highway.” On the basis of this
statute and the evidence, the court then found that Rybar had
failed to drive with due regard to the vehicle of the plaintiff,
ordered judgment for the plaintiff, and dismissed the
defendant’s counterclaim. No specific findings were made with
regard to the negligence of Rybar other than set forth above,
nor were findings made with respect to the allegations of
negligence and/or contributory negligence on the part of the
plaintiff.

Inits appeal, the City assigns 10 errors on the part of the trial
court, which in view of our decision can be reduced into three
for consideration, to wit: (1) The trial court erred in overruling
appellant’s motion to dismiss Gatewood’s petition when the
evidence established Gatewood was contributorily negligent in
a degree sufficient to bar her recovery as a matter of law; (2) the
trial court erred (a) in finding appellant’s police officer failed to
drive with due regard to appellee’s vehicle; (b) in not finding
appellant’s police cruiser was entitled to the preferential
right-of-way granted by Neb. Rev. Stat. §§ 39-608 and 39-640
(Reissue 1988); and (c) in not finding appellant’s officer’s
negligence, if any, was less than gross as compared to that of
Gatewood; and (3) the trial court erred in not finding (a)
Gatewood had only a qualified right to proceed on a green light,
subject to those vehicles already lawfully in the intersection,
and her actions in proceeding into the intersection constituted
contributory negligence; (b) Gatewood’s contributory
negligence was a proximate cause or a proximately contributing
cause of the accident; and (¢) Gatewood’s contributory
negligence was more than slight as compared to any negligence
on the part of appellant’s officer.

The findings of fact of the trial court in a proceeding under
the Political Subdivisions Tort Claims Act, §§ 13-901 et seq.,
will not be set aside unless such findings are clearly incorrect.
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Phillips v. City of Omaha, 227 Neb. 233,417 N.W.2d 12 (1987);
Lee v. City of Omaha, 209 Neb. 345, 307 N.W.2d 800 (1981).
See, Maple v. City of Omaha, 222 Neb. 293, 384 N.W.2d 254
(1986); Crawford v. Ham, 209 Neb. 802, 311 N.W.2d 896
(1981). In a review of a bench trial under the Political
Subdivisions Tort Claims Act, this court must consider the
evidence in the light most favorable to the successful party,
resolving any conflicts in the evidence in favor of that party and
giving to that party the benefit of all reasonable inferences that
can be deduced from the evidence. Phillips v. City of Omaha,
supra. See, Lee v. City of Omaha, supra; Crawford v. Ham,
supra. Contributory negligence is conduct for which plaintiff is
responsible, amounting to a breach of the duty which the law
imposes upon persons to protect themselves from injury, and
which, concurring and cooperating with actionable negligence
for which defendant is responsible, contributes to the injury
complained of, as a proximate cause. Maple v. City of Omaha,
supra; Steinauer v. Sarpy County, 217 Neb. 830, 353 N.w.2d
715 (1984); Stephen v. City of Lincoln, 209 Neb. 792, 311
N.W.2d 889 (1981). Where evidence is in conflict and such that
reasonable minds may draw different conclusions therefrom,
the questions of negligence and comparative and contributory
negligence are factual determinations. Maple v. City of
Omaha, supra. The question of comparative negligence is for
the determination of the fact finder. Maple v. City of Omaha,
supra. The statute granting emergency privileges to police
vehicles clearly imposes a duty of due regard or due care upon
the drivers of emergency vehicles, and in a negligence action
their conduct will be measured against that of a reasonable
person exercising due care under the same emergency
circumstances. Maple v. City of Omaha, supra. See, also, Lee
v. City of Omaha, supra. A driver is guilty of negligence as a
matter of law if he fails to see one who is favored over him
under the rules of the road. Steinauer v. Sarpy County, supra.
From our analysis of the evidence and the record, we
determine the trial court could find that Rybar, while operating
a vehicle belonging to the City and responding to an emergency
call, entered Chandler at a point west of the intersection of
Chandler and 73-75 and then proceeded east toward that
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intersection, and that as he entered the intersection of Chandler
with 13th Street the traffic light changed from green to amber.
He proceeded through that intersection with lights and siren
activated, and toward the intersection of Chandler and
Railroad Avenue, entering that intersection against a red light.
Railroad Avenue is separated from 73-75 by a median
approximately 16 feet wide tapering to a point at the south edge
of Chandler. At this point, by his own admission, Rybar had
vision south for a block to a block and one-half. At that time he
noted only vehicles in the three westerly lanes of northbound
traffic on 73-75, which had stopped for a red light that had
changed to green. He made visual contact with the drivers of the
vehicles in those lanes and proceeded into the intersection
against the red light. He traveled across three lanes, an
approximate distance of 60 feet, and entered the fourth lane,
where his cruiser collided with the automobile being operated
by the plaintiff.

As previously noted, the evidence is in sharp conflict as to
Rybar’s rate of speed at this time. By his own admission, he
traveled at a rate at times in excess of the speed limit while
traversing Chandler prior to the 13th Street intersection.
Likewise, we know from his own testimony that he entered
plaintiff’s lane of traffic at a rate of speed of at least 20 to 25
miles per hour. Other evidence placed his speed at that point at
45 to 50 miles per hour. Under the facts detailed above,
considering the complexity of the intersection involved, and
considering the evidence most favorably for the plaintiff, we
cannot say that the finding of the trial court that Rybar failed to
drive with due regard to the vehicle of the plaintiff is clearly
incorrect. As Rybar had ascertained that vehicles were located
in three of the four lanes of 73-75, it could be said that he was
not exercising reasonable due care in the operation of the
cruiser when he entered the fourth lane at a rate of speed that
might not permit him to avoid a collision with an automobile
traveling in that lane, and that he should first have made a
visual survey of that lane to the south of the intersection before
entering. His failure to do so could have led the trial court to
conclude that Rybar was negligent in at least one of the
specifications of negligence charged against him.
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Section 39-608, as adopted in 1973, grants to the driver of an
emergency vehicle the right to proceed past a steady red light,
but he must exercise the due care also mentioned in § 39-640. In
this case, Rybar had a favored position. The failure of the
plaintiff to see him is negligence on her part as a matter of law,
and there can be no question that this failure contributed to
some degree to the collision. Since the question of comparative
negligence is for the fact finder, it is implicit in the judgment
rendered by the trial court that the fact finder considered and
rejected the defendant’s claim of contributory negligence on the
part of the plaintiff sufficient to bar her recovery. In reviewing
this finding by the trial court, we must resolve in her favor all
the conflicts in the evidence and grant to her all reasonable
inferences that can be deduced therefrom. Doing so, we are not
prepared to say that in this case her negligence was more than
slight when compared with the negligence of Rybar, nor that his
negligence was less than gross when compared with the
negligence of the plaintiff. We note that the record presented to
us in this appeal is partially silent with regard to evidence
bearing on damages, and we must therefore conclude that the
trial court took into consideration the negligence of the plaintiff
in fixing the damages awarded.

Having disposed of the question of contributory negligence
on the part of the plaintiff, we determine it follows that a
dismissal of the defendant’s counterclaim was proper. If the
negligence of the plaintiff will not support a finding for the
defendant under her petition, it certainly will not sustain
judgment for the defendant on its counterclaim.

There being no merit to the assignments of error, the
judgment of the district court is affirmed.

AFFIRMED.























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































