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1. Preliminary Hearings: Indictments and Informations: Courts. There is no
prohibition, constitutional or otherwise, to a preliminary hearing in the district
court on a felony charge alleged in an information, notwithstanding a county
court’s refusal to bind the defendant over to the district court for a trial after a
preliminary hearing in the county court on the same felony charge subsequently
filed in the district court.

2. Evidence: Trial: Appeal and Error. To preserve a claimed error in admission of
evidence, a litigant must make a timely objection, which specifies the ground of
the objection to the offered evidence.

3. Trial: Evidence: Waiver: Appeal and Error. If a party does not make a timely
objection to evidence, the party waives the right on appeal to assert prejudicial
error concerning the evidence received without objection.

4. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a
criminal case, whether an error in admitting or excluding evidence reaches a
constitutional dimension or not, an erroneous evidential ruling results in
prejudice to a defendant unless the State demonstrates that the error was
harmless beyond a reasonable doubt.

5. Criminal Law: Trial: Juries: Appeal and Error: Words and Phrases. Harmless
error exists in a jury trial of a criminal case when there is some incorrect conduct
by the trial court which, on review of the entire record, did not materially
influence the jury in a verdict adverse to a substantial right of the defendant.

6. Trial: Evidence: Appeal and Error. Erroneous admission of evidence is harmless
error and does not require reversal if the evidence erroneously admitted is
cumulative and other relevant evidence, properly admitted, or admitted without
objection, supports the finding by the trier of fact.

7. Rules of the Supreme Court: Evidence: Appeal and Error. In order that
assignments of error concerning the admission or rejection of evidence may be
considered, the Supreme Court requires that appropriate references be made to
the specific evidence against which objection is urged.

8. Trial: Evidence: Appeal and Error. When a court overrules a motion in limine to
exclude evidence, the movant must object when the particular evidence,
previously sought to be excluded by the motion, is offered during trial and
cannot predicate error on the admission of evidence to which no objection was
made when the evidence was adduced.

Appeal from the District Court for Sarpy County: RONALD
E. REAGAN, Judge. Affirmed.

Lee A. Larsen, Assistant Sarpy County Public Defender, for
appellant.

Robert M. Spire, Attorney General, and LeRoy W. Sievers
for appellee.
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BosLAaUGH, CAPORALE, SHANAHAN, and GRrANT, JJ., and
CARLSON, D.J.

SHANAHAN, J.

A Sarpy County District Court jury convicted Ronald R.
Cox of child abuse, a Class IV felony under Neb. Rev. Stat.
§ 28-707 (Reissue 1985), and third degree assault, see Neb. Rev.
Stat. § 28-310 (Reissue 1985), which, under the circumstances,
constituted a Class I misdemeanor. Both convictions resulted
from first and second degree burns on the feet of Christopher
Ranne, the 3-year-old son of Cox’s former fiance, Connie
Ranne. Although Cox had been charged with first degree
assault of Christopher Ranne based on head injuries to the
child, the jury acquitted Cox on the first degree assault charge.
Cox was sentenced to imprisonment in the Sarpy County jail.
We mention the head injuries of Christopher Ranne only as
background for the discovery of Christopher Ranne’s burns.

APPLICABLE STATUTES

Pertinent to the prosecution of Cox, § 28-707(1) defines the
offense of child abuse: “A person commits child abuse if he or
she knowingly, intentionally, or negligently causes or permits a
minor child to be: (a) Placed in a situation that endangers his or
her life or health; or (b) Cruelly confined or cruelly punished . .

Under § 28-310(1)(a), a person commits the offense of
assault in the third degree if he or she “[i]ntentionally,
knowingly, or recklessly causes bodily injury to another
person.”

BACKGROUND FOR THE CHARGES

In the months prior to August 5, 1987, Cox frequently stayed
with Connie Ranne and her two children, 6-year-old Joseph and
3-year-old Christopher. Sometime in July of 1987, Christopher
sustained “submersion burns,” which were first and second
degree burns caused when Cox disciplined Christopher by
placing him in the bathtub and running hot water on the child’s
feet. These burns, however, were not discovered by law
enforcement officials until August 5, 1987, when Christopher
was taken to the hospital with serious head injuries.

On August 5, 1987, Cox, Christopher, and Joseph were in the
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Ranne home. Cox periodically forced Christopher to eat in the
bathroom because Christopher “didn’t eat the way [Cox]
wanted him to eat.” Both children were eating in the bathroom
when, for some undisclosed reason, Cox took Christopher
downstairs and forced him to do pushups. According to
Joseph, Christopher was crying during the pushups and Cox
“was telling him [Christopher] to do his pushups as he told him,
but he didn’t do it right, so — and then he kept on spanking him
if he wouldn’t do it right.” After the pushup incident, Cox
carried Christopher back to the bathroom. Although Joseph
believed that Christopher was asleep while carried by Cox,
Christopher had actually suffered a “subdural hematoma,” a
“collection of blood between the skull or the bone of the head
and the brain tissue itself.”

According to Cox’s version of the incident, Christopher’s
head injuries resulted from the child’s fall in the bathtub on
August 5, 1987. Cox testified that he had placed the two
children in the bathtub and proceeded downstairs to study for
classes. About 10 to 15 minutes later, Joseph called out that
Christopher was hurt. When Cox responded to Joseph’s call, he
found Christopher lying faceup in water in the bathtub. Joseph
told Cox that Christopher had fallen and hit his head. As he
pulled Christopher from the tub, Cox discovered that
Christopher was not breathing. Cox began to administer
cardiopulmonary resuscitation and then decided to take
Christopher to the hospital.

During Christopher’s treatment at Midlands Community
Hospital, hospital staff saw physical indications which led them
to suspect that Christopher was a victim of child abuse. Tamara
Field, a registered nurse at Midlands’ intensive care unit,
noticed that Christopher had “multiple bruises all over his
body” and “burns on his feet, his heels.” When Christopher’s
condition began to deteriorate rapidly, he was removed from
Midlands hospital and flown by emergency helicopter to St.
Joseph Hospital in Omaha.

On arrival at St. Joseph, hospital personnel attempted to
ascertain how Christopher had sustained burns to his heels.
Cox told hospital personnel that the burns to Christopher’s feet
were caused by a combination of ill-fitting shoes and the fact
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that Christopher had walked barefoot on hot pavement. Cox’s
explanation about the burns was inconsistent with the nature or
type of burns sustained by Christopher, inasmuch as the burns
were anywhere from a week to a month old and were first and
second degree burns, commencing on the bottom of
Christopher’s feet and continuing up the back of his heels.

Dr. Douglas White, chief resident of St. Joseph’s department
of family practice, diagnosed Christopher’s injuries as
“submersion burns,” resulting when a child is dipped into hot
water. In Dr. White’s opinion, Christopher’s injuries were
submersion burns in view of the pattern of the burns, namely,
similar burns on both heels with no sign of injury to the child’s
forefeet, a condition which indicated that Christopher’s burns
did not result from the child’s stepping into a tub of hot water.
While in St. Joseph, Christopher was treated for his head
injury, but no treatment was prescribed for Christopher’
burns.

Pursuant to a request by personnel at Midlands hospital, an
investigator from the Sarpy County Sheriff’s Department,
Officer Steve Grabowski, investigated Christopher’s injuries.
When Grabowski asked Christopher how his feet became
burned, Christopher answered: “Daddy had poured hot water
on his feet.” Later, Grabowski learned that Christopher, in
using “Daddy,” was referring to Cox, who was later arrested
and charged with two counts of first degree assault and one
count of child abuse.

THE PRELIMINARY HEARING

In the county court charges against Cox, “Count #3,” later
designated as “Count III” in the information, contained the
assault charge based on the burns to Christopher’s feet. After a
preliminary hearing in the county court, Cox was bound over to
the district court for trial on the child abuse charge and the
assault charge based on Christopher Ranne’s head injuries. The
county court found that there was insufficient evidence to bind
over Cox for trial on the assault charge for burns to
Christopher’s feet and purported to “dismiss Count #3.” In its
information filed in the district court, the State charged Cox
with child abuse and both assault charges. In view of the county
court’s refusal to bind over Cox on the assault charge reflected
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in count III of the information, the district court held a
preliminary hearing on the burn-related assault charge (count
III) and found sufficient evidence to require that Cox stand trial
on the assault charge alleged in count III of the information.
The district court’s “Journal Entry” contains: “Preliminary
hearing held on Count III of the Information. Now comes on
for decision. The Court finds the evidence established . . .
probable cause to hold the defendant for trial on Count IIL.”
Consequently, Cox was tried on all three counts, that is, the
charge of child abuse and the two assault charges.
ISSUES AT TRIAL

The cause of Christopher’s burned feet is the crucial issue in
Cox’s convictions.

Cox maintained that Christopher had burned his feet at the
end of July when Cox was preparing Christopher’s bath and
was interrupted by a phone call. As Cox was answering the
phone, Christopher got into the bathtub and yelled, “Hot.”
When Cox returned to the bathroom, he saw Christopher
standing “in the back of the tub on his heels.” While removing
Christopher from the tub, Cox saw that the child’s feet were
“red,” but did not believe that Christopher was injured in the
incident.

The prosecution claimed that Cox had poured hot water on
Christopher’s feet as a form of discipline. According to Joseph,
Cox would “[g]ive [Christopher] hot water” if Christopher
would not eat properly. As Joseph described the incident in
which Christopher’s feet were scalded, the water would “go into
[his] brother’s feet” while his brother was standing in the
bathtub. Cox would let hot water run into the bathtub until
Christopher swallowed his food. When hot water struck
Christopher’s feet, he would flee to the back of the tub, only to
have Cox order him back into the running hot water at the front
of the tub.

IN CAMERA HEARING

When the prosecutor indicated that he intended to call
Christopher Ranne as a witness, the court held an in camera
hearing to determine whether 3-year-old Christopher was
competent to be a witness in Cox’s trial. As a result of the
hearing, the court declared that Christopher was incompetent
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to testify because “his attention span is so short that I really
question whether he understands what the proceedings are
about.” When the court ruled that Christopher was not
competent to testify, the prosecutor expressed his intention to
have a witness accompany Christopher into the courtroom and
identify the child for the jury. Although the prosecutor never
requested a ruling for authorization of Christopher’s presence
in the courtroom, the judge indicated that Christopher’s
presence would be relevant information for the jury. On the
basis of relevance, Cox’s lawyer objected to Christopher’s
prospective appearance in the courtroom and identification for
the jury. For Cox’s appeal, we consider the court’s action as
authorization for Christopher’s appearance before the jury.
HEARSAY

On resumption of Cox’s trial before the jury, Mary
Drouillard, a registered nurse in the St. Joseph Hospital
pediatric intensive care unit, testified regarding Christopher’s
burns. While Drouillard was testifying that she had spoken with
Christopher on the night of his admission to the hospital, the
following exchange occurred:

[Prosecutor:] And I’m talking now about the first
night, the night of his admission.

[Drouillard:] Yes.

[Defense counsel:] Your Honor, we’re going to object to
any eliciting of any testimony of statements by any witness
who is not present in court, hearsay.

THE COURT: Overruled.

[Prosecutor:} And can you tell us when you first had
any kind of conversation, and maybe conversation is a
little bit too elaborate, but whenever Christopher said
anything to you that first night, can you tell me what he
said to you?

[Drouillard:] On the first night admission, when he said
tome?

[Prosecutor:] Sure, let’s start there.

[Drouillard:] When we first set him in the bed he said
that his feet hurt, and he proceeded to tell us what had
happened to his feet.

[Prosecutor:] What did he tell you?
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[Drouillard:] He said that his daddy poured hot water
on his feet, but they were healing.
Later in the trial, Steve Grabowski, the investigator for the
Sarpy County sheriff’s office and a State’s witness, testified
without objection that he asked Christopher how the child’s feet
became burned, and Christopher, using “Daddy” to designate
Cox, answered, “Daddy . . . poured hot water on [my] feet.”
CHRISTOPHER IN COURT

Connie Ranne, Christopher’s mother, testified that Cox had
threatened to pour hot water on Christopher to discipline him,
but she never saw Cox carry out the threatened discipline. The
prosecutor, without objection by defense counsel, asked
Connie Ranne whether either of her children had accompanied
her to court. Connie Ranne stated that Christopher had come
with her to court and, at the prosecutor’s request, pointed out
Christopher in the courtroom.

ASSIGNMENTS OF ERROR

Cox claims the district court committed reversible errorin (1)
ordering Cox to stand trial on count III of the information
without a preliminary hearing; (2) receiving in evidence the
out-of-court statement by Christopher Ranne, who was
declared to be incompetent as a witness in Cox’s trial, and (3)
allowing the jury to see Christopher in court.

COX’SPRELIMINARY HEARING

Cox does not contend that evidence is insufficient to
establish that a felony had been committed and probable cause
to believe that he had committed the offense. See Neb. Rev.
Stat. § 29-506 (Reissue 1985) (felony charge and preliminary
examination). Rather, Cox asserts that the district court erred
“in having [Cox] stand trial on Count III which was not bound
over by the County Court without preliminary hearing or
finding in District Court.” Although the county court found
insufficient evidence to bind Cox over to the district court for
trial on the assault charge eventually embodied in count III of
the information, the record unmistakably and conclusively
shows that Cox was given a preliminary hearing in the district
court on count III, the burn-assault charge.

“It has long been the rule in this jurisdiction that the
discharge of one accused of crime by an examining magistrate
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following a preliminary hearing does not bar the refiling of the
same or different charges before another magistrate.” State v.
Rubek, 220 Neb. 537, 539,371 N.W.2d 115, 117 (1985). There is
no prohibition, constitutional or otherwise, to a preliminary
hearing in the district court on a felony charge alleged in an
information, notwithstanding a county court’s refusal to bind
the defendant over to the district court for a trial after a
preliminary hearing in the county court on the same felony
charge subsequently filed in the district court. State v. Rubek,
supra. Cox had a preliminary hearing in the district court. The
assignment of error regarding a preliminary hearing is without
merit.

HEARSAY STATEMENTS OF CHRISTOPHER RANNE

Cox next complains that the district court erred by admitting
Drouillard’s testimony containing Christopher Ranne’s
out-of-court statement regarding the cause of injuries to his
feet, namely, “[D]addy poured hot water on [my] feet.” Defense
counsel’s objection to “any eliciting of any testimony of
statements by any witness who is not present in court, hearsay,”
is apparently directed to Christopher’s statement, admitted into
evidence through Drouillard’s testimony regarding
Christopher’s scalded feet.

To preserve a claimed error in admission of evidence, a
litigant must make a timely objection, which specifies the
ground of the objection to the offered evidence. Neb. Evid. R.
103(1)(a), Neb. Rev. Stat. § 27-103(1)(a) (Reissue 1985); State
v. Roggenkamp, 224 Neb. 914, 402 N.W.2d 682 (1987); State v.
Pointer, 224 Neb. 892, 402 N.W.2d 268 (1987). If a party does
not make a timely objection to evidence, the party waives the
right on appeal to assert prejudicial error concerning the
evidence received without objection. State v. Archbold, 217
Neb. 345, 350 N.W.2d 500 (1984). Perhaps as prognostication
of Neb. Evid. R. 103(1)(a), this court observed in Havlicek v.
State, 101 Neb. 782, 784-85, 165 N.W. 251, 251-52 (1917):

It is the duty of counsel to make his objections so
specific that the court may understand the point intended
to be raised, and, unless prejudicially erroneous on the
point presented, the admission of the evidence to which
objection is offered will not be held prejudicially
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erroneous for some reason which counsel did not suggest
at the trial.

“Unless the objection to offered evidence be
sufficiently specific to enlighten the trial court and enable
it to pass upon the sufficiency of such objection and to
observe the alleged harmful bearing of the evidence from
the standpoint of the objector, no question can be
presented therefrom in the court of appeal.” S Jones,
Commentaries on Law of Evidence, sec. 893.

Both timeliness and specificity of defense counsel’s objection
in Cox’s case are, at best, questionable. In apparent
anticipation of a hearsay response, counsel chose to object well
in advance of the prosecutor’s question to Drouillard, “What
did he [Christopher] tell you?” Consequently, when defense
counsel objected, there was no pending question calling for an
answer containing hearsay. At the point of the objection,
without inquiring into the content of Christopher’
conversation with Drouillard, the prosecutor was evidentially
establishing the existence of a conversation between
Christopher and Drouillard and was in the process of
introducing a foundation for prospective admission of the
conversation’s content as evidence. With respect to timeliness,
just as some objections may be procedurally too late, some
objections may be procedurally too early. Cox’s hearsay
objection was, therefore, premature. Furthermore, counsel
phrased the objection in the broadest possible terms, “any
testimony of statements by any witness . . . not present in
court.” Given the all-inclusive nature and universality of
counsel’s objection, the district court had no choice but to
overrule the objection. Under the Nebraska Evidence Rules,
the hearsay rule does not require exclusion of all out-of-court or
extrajudicial statements. See Neb. Evid. R. 803, Neb. Rev. Stat.
§ 27-803 (Reissue 1985). An extrajudicial statement must be
examined to determine whether (1) it is hearsay defined by Neb.
Evid. R. 801, Neb. Rev. Stat. § 27-801 (Reissue 1985), and (2) if
hearsay, whether any exception to the hearsay rule authorizes
admission of the statement into evidence. See, Neb. Evid. R.
803; Neb. Evid. R. 804, Neb. Rev. Stat. § 27-804 (Reissue
1985). To afford a trial court a fair opportunity to examine an
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out-of-court or extrajudicial statement in the light of the
Nebraska Evidence Rules, counsel must direct a hearsay
objection to the statement to be excluded pursuant to the
objection. Failure to direct a hearsay objection to a particular
extrajudicial statement, offered as evidence, may result in a
waiver of the right on appeal to assert prejudicial error. See,
Statev. Roggenkamp, supra; State v. Archbold, supra.

However, we need not decide whether Cox waived his right to
claim error regarding Christopher’s statement contained in
Drouillard’s testimony. In a jury trial of a criminal case,
whether an error in admitting or excluding evidence reaches a
constitutional dimension or not, an erroneous evidential ruling
results in prejudice to a defendant unless the State demonstrates
that the error was harmless beyond a reasonable doubt. State v.
Olsan, ante p. 214, 436 N.W.2d 128 (1989). See, also, State v.
Watkins, 227 Neb. 677,419 N.W.2d 660 (1988).

“Harmless error exists in a jury trial of a criminal case when
there is some incorrect conduct by the trial court which, on
review of the entire record, did not materially influence the jury
in a verdict adverse to a substantial right of the defendant.”
Statev. Watkins, supra at 686,419 N.W.2d at 666.

Erroneous admission of evidence is harmless error and does
not require reversal if the evidence erroneously admitted is
cumulative and other relevant evidence, properly admitted, or
admitted without objection, supports the finding by the trier of
fact. State v. Guy, 227 Neb. 610, 419 N.W.2d 152 (1988) (police
officer’s testimony containing a victim’s statement to the officer
was erroneously admitted into evidence over the defendant’s
objection; however, the error was harmless beyond a
reasonable doubt because other witnesses testified without
objection regarding the same details related in the officer’s
testimony containing hearsay). See, also, State v. Thierstein,
220 Neb. 766,371 N.W.2d 746 (1985).

Cox did not object to Officer Grabowski’s testimony, which
coincided with the content of Drouillard’s testimony
concerning Christopher Ranne’s response to inquiries about the
cause of his burns, namely, “Daddy had poured hot water on
[my] feet.” Furthermore, Joseph Ranne, Christopher’s brother,
testified in detail regarding Cox’s disciplinary practice of
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placing Christopher in the bathtub and running hot water on
Christopher’s feet. If Christopher’s extrajudicial statement is
excluded by the hearsay rule, testimony from Joseph Ranne
and Officer Grabowski rendered the admission of Drouillard’s
testimony, which contained Christopher’s statement about the
cause of his burns, error which was harmless beyond a
reasonable doubt.

Cox also claims the district court erred in admitting hearsay
during the testimony of witnesses in addition to Drouillard.
Without an express reference to the statute, as far as we can
gather, Cox relies on Neb. Rev. Stat. § 25-1141 (Reissue 1985),
which provides:

Where an objection has once been made to the
admission of testimony and overruled by the court it shall
be unnecessary to repeat the same objection to further
testimony of the same nature by the same witness in order
to save the error, if any, in the ruling of the court whereby
such testimony was received.

If we assume that Cox is relying on § 25-1141 (perhaps an
unwarranted assumption, since Cox did not mention the statute
at trial and has not referred to the statute in his appellate brief),
then there may be some meaning to Cox’s casual comment in his
brief: “The Court may note here that objection was not made
by the defense counsel to the admission of this hearsay for
defense counsel had a continuing hearsay objection.” Brief for
appellant at 6. In the preceding comment, “this hearsay” refers
to various witnesses other than Drouillard and their testimony
which Cox claims is hearsay. Certainly, we do note that defense
counsel has made no objection regarding the evidence now
questioned as hearsay. More important, we also note that Cox’s
assertion of a “continuing hearsay objection” is not correlated
with any reference to the record which locates or reflects
counsel’s statement of such objection or ruling by the judge.
Believing that absence of any reference to the record is an
oversight of counsel, we have examined the nearly 1,000 pages
in the four volumes of the bill of exceptions and are unable to
locate the hearsay objection claimed by Cox, the objection
which Cox asserts was granted a “continuing” status by the trial
court. In order that assignments of error concerning the
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admission or rejection of evidence may be considered, the
Supreme Court requires that appropriate references be made to
the specific evidence against which objection is urged. State v.
Copple, 224 Neb. 672, 401 N.W.2d 141 (1987); Pulliam v. State,
167 Neb. 614, 94 N.W.2d 51 (1959). As the result of counsel’s
failure to direct our attention to a specific location in the
record, reflecting a “continuing hearsay objection,” and as a
consequence of our inability to locate the claimed objection,
notwithstanding our examination for such objection, we must
conclude that there is no continuing hearsay objection by Cox.
Even if one were to conclude that, during direct examination of
Drouillard, defense counsel’s objection attained the stature of a
proper and continuing objection to hearsay, the exemption
from an otherwise necessary objection, available under
§ 25-1141, applies to “further testimony of the same nature by
the same witness.” It would take a lot of legal legerdemain to
transform the objection during Drouillard’s testimony into an
objection to testimony from other witnesses, some of whom
testified 2 days after Drouillard had testified. Therefore,
beyond Drouillard’s testimony, we consider no witness’
testimony in relation to the hearsay rule or any other rule for
admissibility of evidence.

Cox’s claimed error regarding hearsay is without merit.

IDENTIFICATION AND PRESENCE OF
CHRISTOPHER AT TRIAL

Finally, Cox claims reversible error in Connie Ranne’s
identification of Christopher during her testimony. After the in
camera hearing and when trial resumed before the jury, Cox did
not make any objection to Christopher’s presence in the
courtroom or Connie Ranne’s in-court identification of
Christopher. Cox’s evidential complaint regarding the presence
and identification of Christopher fails because Cox made no
objection at the time of those occurrences.

When a court overrules a motion in limine to exclude
evidence, the movant must object when the particular evidence,
previously sought to be excluded by the motion, is offered
during trial and cannot predicate error on the admission of
evidence to which no objection was made when the evidence
was adduced. State v. Sailors, 217 Neb. 693, 352 N.W.2d 860
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(1984). Thus, by his failure to object, Cox waived any error
predicated on Christopher’s presence in the courtroom and
Connie Ranne’s in-court identification of Christopher.

We do not reach the substantive evidential questions raised in
Cox’s brief regarding the admissibility of Christopher’s
statement, nor do we express any view concerning the propriety
of the in-court identification of Christopher, a child abuse
victim who was not a witness in the trial. Cox has not presented
a record on which we can reach those questions. Therefore,
Cox’s conviction is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. RICHARD WATSON, APPELLANT.
437N.W.2d 142

Filed March 17, 1989. No. 88-421.

1. Verdicts: Appeal and Error. A jury verdict must be sustained if, taking the view
most favorable to the State, there is sufficient evidence to support the verdict.

2. Controlled Substances: Convictions: Circumstantial Evidence: Witnesses:
Proof. Proof of the identity of a substance by circumstantial evidence, including
lay testimony by a person sufficiently familiar with the drug in question, may be
sufficient to sustain a criminal conviction resulting from a drug prosecution, so
long as this evidence establishes the identity of the drug beyond a reasonable
doubt.

3. Controlled Substances: Proof: Evidence. Some of the factors to be considered in
determining whether the State has met its burden of proving the identity of a
controlled substance beyond a reasonable doubt include: (1) the privacy or
secretiveness of the transaction, (2) references made to the drug by the defendant
and others, (3) testimony by witnesses who have a significant amount of
experience with the drug in question, (4) high price paid for the substance, (5)
behavior characteristic of sale and use of a particular substance, (6) prior
involvement by the defendant in drug trafficking, (7) corroborating testimony
by officers or other experts as to the identification of the substance or the
expected effects of the substance, and (8) sensory identification of the substance
if the substance is sufficiently unique.

4. Rules of Evidence. Neb. Rev. Stat. § 27-403 (Reissue 1985) provides that
evidence, although relevant, may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice.
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Appeal from the District Court for Lincoln County: DONALD
E. RowLaNDsII, Judge. Affirmed.

Kirk E. Naylor, Jr., for appellant.

Robert M. Spire, Attorney General, and Charles A. Kandt,
Lincoln County Attorney, for appellee.

HasTtings, C.J., BosLAuGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

The defendant-appellant in this action, Richard Watson, was
charged with three drug-related offenses. The first count
alleged that on March 14, 1985, appellant distributed
methamphetamine; the second count alleged that on June 6,
Watson possessed cocaine; and the final count charged that on
October 6, he distributed cocaine. A jury convened in the
district court for Lincoln County convicted the appellant on
count I11, distribution of cocaine, and acquitted him of all other
charges. Watson was sentenced to a term of 2 to 5 years’
imprisonment.

Watson appeals to this court, contending that the district
court erred in two respects: (1) The evidence was insufficient as
a matter of law to support the charge that the appellant
delivered cocaine to Diane Lackey on October 6, 1985, and (2)
allowing the prosecution to present, as rebuttal evidence, a
portion of an unedited videotape made on October 6, 1985,
containing sexual activity between the appellant and the
primary witness against him, Lackey, unduly prejudiced the
jury against him.

In this drug prosecution, no controlled substances were
introduced into evidence against the appellant. Instead, to
establish the elements of the crimes charged, the prosecution
was based primarily upon the testimony of the appellant’s
estranged girlfriend, Lackey, and upon two versions of a
videotape, one edited and one unedited, made by appellant and
Lackey on October 6. There is some conflict in the evidence
adduced at trial regarding the events in question; however, a
jury verdict must be sustained if, taking the view most
favorable to the State, there is sufficient evidence to support it.
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State v. Schenck, 222 Neb. 523, 384 N.W.2d 642 (1986).
Therefore, we must assume that the testimony of the State’s
primary witness, Lackey, is credible. A

Lackey had been living at Watson’s home since March of
1985. She quit her job prior to moving in with him, and her
primary source of support was through the appellant, Watson.
Soon after she moved in, on March 14, she and the appellant
met a friend of Watson’s, Bruce Lingenfelter, for dinner. After
dinner the three of them drove around in Watson’s car and went
to a few barsin town. On the way to these bars, Lackey testified
that she ingested a controlled substance with Lingenfelter and
Watson. Lackey testified that Watson identified the substance
as “crank” and “crystal” and that it was Lingenfelter who
brought the substance with him. She further stated that Watson
helped her consume the substance, as this was her first time
using that controlled substance. Lackey described how she
ingested the substance, the physical appearance of the drug,
and how the substance affected her. Later, the three of them
went to Watson’s residence and continued to use this substance.
The day after she engaged in this activity, she was very ill.

According to her testimony, the next experience Lackey had
with drugs was also with the appellant. Lackey stated that on
June 6, she and the appellant did “several grams of nose candy.”
An expert for the State testified earlier that “nose candy” was a
slang term for cocaine. On the evening of the 6th, Lackey and
Watson began using “nose candy,” drinking wine, and making
avideo of their sexual activity. According to Lackey, she and the
appellant often would make videos of their sexual activity, but
these would generally be destroyed soon after. Lackey went on
to describe the physical appearance and effect of this drug, as
distinguished from the substance she ingested with the
appellant and Lingenfelter on March 14.

Finally, Lackey testified regarding the events of October 6,
the date the incidents occurred that led to Watson’s conviction
for distribution of cocaine. Lackey testified that she could
remember the date very specifically because Watson was
supposed to return earlier that weekend from Colorado, but
failed to do so. Before Watson returned, Lackey received a
phone call that made her very upset and confirmed in her mind
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the suspicions she had that Watson was in Colorado with
another woman. However, when the appellant returned from
Colorado on October 6, Lackey said nothing to him about her
suspicions. Instead, Lackey testified that when Watson
returned, he wanted to get some “nose candy” and make a
video of their sexual activity. The two of them went to a video
store, rented the equipment necessary to make the film, and
stopped at a person’s house to pick up the drug. The two then
returned home and began to snort the substance while making a
video of their sexual acts. Lackey described ingesting the drug
on that date. Lackey then hid the tape from Watson in a drawer
in the bedroom.

From this point, their relationship began to deteriorate
rapidly. On the evening of October 9, Watson stayed out all
night and telephoned Lackey on the morning of the 10th. At
that time, Lackey expressed her desire to move out of Watson’s
house, and he said he would come home to discuss the
particulars of her departure. However, before Watson called
her on the 10th, Lackey had contacted Jack Bachelor, a police
officer in Valentine, Nebraska. She told Bachelor that she
needed “help” because of her use of drugs and did not know
where to go. Officer Bachelor put her in contact with Officer
David Elliott. Lackey met Officer Elliott on October 10 and
discussed her need to get help for her drug problem. At that
time Lackey told Officer Elliott about the videotapes she had
made with the appellant. Officer Elliott asked her if she had any
of the tapes, and she agreed to turn the tape made on October 6
over to him. Lackey gave the videotape to Officer Elliott on
October 11. This film is the video that was admitted into
evidence. Because the tape contained explicit sexual activity, an
edited version was made with all nudity and sexual activity
blocked out.

To assist the jury in viewing the tape, Lackey explained the
action that correlated to what the jurors were viewing and
hearing. She identified the substance that was being ingested on
camera as “nose candy.”

The testimony of Watson conflicted with Lackey’s in several
respects. According to the appellant, Lackey moved into his
home in North Platte during March of 1985. However, Watson
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vehemently denied consuming any drugs with Lackey on March
14. Regarding the events of October 6, Watson testified that
when he returned from his trip to Colorado, Lackey stated that
she had a “surprise” for him. The appellant contended that
Lackey called this surprise “crystal” and that it was Lackey
who supplied this substance, not the appellant. During the
State’s case in chief, an expert for the State testified that
“crystal” is a common slang term for methamphetamine.
Watson admitted participating in the making of the videotape
and in the consuming of what he testified Lackey called
“crystal,” but contended that it was originally Lackey’s idea to
make the tape. Lackey moved out of the appellant’s home on
October 12, 1985.

In rebuttal, the State sought to introduce into evidence an
unedited portion of the videotape made on October 6. The basis
for introduction of the unedited tape was to rebut testimony by
Watson that Lackey, not Watson, initiated the activities on
October 6 and that she provided the controlled substance on
that date. The defense objected to the introduction of any
portion of the unedited tape on the basis of Neb. Rev. Stat.
§ 27-403 (Reissue 1985), contending that the probative value of
the tape was substantially outweighed by the danger of unfair
prejudice. The trial court found the unedited tape to be proper
rebuttal and admitted approximately the first 10 minutes of the
video, stating that “everything after that is sexual in nature.”

Regarding the first assignment of error, the lack of physical
evidence of the chemical content of any of the drugs allegedly
ingested by the appellant and Lackey required the prosecution
to rely on purely circumstantial evidence to establish the
identity of the drugs at issue in this case. Although this court
has never explicitly discussed the issue of the use of
circumstantial evidence in a drug prosecution to identify the
chemical content of drugs alleged to be prohibited controlled
substances, the courts that have addressed this issue have held
such evidence may be sufficient to prove the identity of illegal
drugs beyond a reasonable doubt. For example, in United
Statesv. Harrell, 737 F.2d 971 (11th Cir. 1984), cert. denied 470
U.S. 1027, 105 S. Ct. 1392, 84 L. Ed. 2d 781 (1985), the U.S.
Court of Appeals for the 11th Circuit held that identification of



512 231 NEBRASKA REPORTS

a controlled substance does not require direct evidence if the
available circumstantial evidence establishes the identification
beyond a reasonable doubt. Both federal and state courts are in
agreement with this proposition. See, e.g., U.S. v. Meeks, 857
F.2d 1201 (8th Cir. 1988); United States v. Osgood, 794 F.2d
1087 (5th Cir. 1986), cert. denied 479 U.S. 994, 107 S. Ct. 596,
93 L. Ed. 2d 596; United States v. Murray, 753 F.2d 612 (7th Cir.
1985); United States v. Roman, 728 F.2d 846 (7th Cir. 1984),
cert. denied 466 U.S. 977, 104 S. Ct. 2360, 80 L. Ed. 2d 832;
United States v. Scott, 725 F.2d 43 (4th Cir. 1984); United States
v. Sweeney, 688 F.2d 1131 (7th Cir. 1982); United States v.
Crisp, 563 E.2d 1242 (5th Cir. 1977); United States v. Gregorio,
497 F.2d 1253 (4th Cir. 1974), cert. denied 419 U.S. 1024, 95 S.
Ct. 501, 42 L. Ed. 2d 298; United States v. Atkins, 473 F.2d 308
(8th Cir. 1973), cert. denied 412 U.S. 931, 93 S. Ct. 2751, 37 L.
Ed. 2d 160; Jenkins v. State, 46 Ala. App. 719, 248 So. 2d 758
(1971); Johnson v. State, 501 So. 2d 568 (Ala. Crim. App.
1986); Winters v. State, 646 P.2d 867 (Alaska App. 1982); State
v. Cunningham, 17 Ariz. App. 314, 497 P.2d 821 (1972); People
v. Sonleitner, 183 Cal. App. 3d 364, 228 Cal. Rptr. 96 (1986);
People v. Garcia, 166 Cal. App. 3d 1056, 212 Cal. Rptr. 822
(1985); People v. McLean, 56 Cal. 2d 660, 365 P.2d 403, 16 Cal.
Rptr. 347 (1961), cert. denied 370 U.S. 958, 82 S. Ct. 1613, 8 L.
Ed. 2d 824 (1962); People v. Sanchez, 197 Cal. App. 2d 617, 17
Cal. Rptr. 230 (1961); People v. Partin, 254 Cal. App. 2d 89, 62
Cal. Rptr. 59 (1967); People v. Rios, 127 Cal. App. 2d 620, 274
P.2d 163 (1954); In re Waylon M., 129 Cal. App. 3d 950, 181
Cal. Rptr. 413 (1982); People v. Tipton, 124 Cal. App. 2d 213,
268 P.2d 196 (1954); People v. Steiner, 640 P.2d 250 (Colo. App.
1981); People v. Edwards, 198 Colo. 52, 598 P.2d 126 (1979);
A.A. v. State, 461 So. 2d 165 (Fla. App. 1984); State v. Schofill,
63 Haw. 77, 621 P.2d 364 (1980); The People v. Robinson, 14
Ill. 2d 325, 153 N.E.2d 65 (1958); Copeland v. State, 430
N.E.2d 393 (Ind. App. 1982); Warthanv. State, 440 N.E.2d 657
(Ind. 1982); Locklayer v. State, 162 Ind. App. 64, 317 N.E.2d
868 (1974); Pettit v. State, 258 Ind. 409, 281 N.E.2d 807 (1972);
Edwards v. Commonwealth, 489 S.W.2d 23 (Ky. 1973); People
v Boyd, 65 Mich. App. 11, 236 N.W.2d 744 (1975); State v.
Kerfoot, 675 S.W.2d 658 (Mo. App. 1984); State v. Neal, 624
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S.W.2d 182 (Mo. App. 1981); State v. Starr, 204 Mont. 210, 664
P.2d 893 (1983); State v. Dunn, 155 Mont. 319, 472 P.2d 288
(1970); State v. Pipkin, 101 N.J. Super. 598, 245 A.2d 72 (1968),
cert. denied 393 U.S. 1042, 89 S. Ct. 668, 21 L. Ed. 2d 590
(1969); People v Jewsbury, 115 A.D.2d 341, 496 N.Y.S.2d 164
(1985); People v. Kenny, 30 N.Y.2d 154, 282 N.E.2d 295, 331
N.Y.S.2d 392 (1972); Cory v. State, 543 P.2d 565 (Okla. Crim.
App. 1975); Commonwealth v. Leskovic et al., 227 Pa. Super.
565, 307 A.2d 357 (1973); Commonwealth v. Aikens, 179 Pa.
Super. 501, 118 A.2d 205 (1955); Miller v. State, 168 Tex. Crim.
570, 330 S.W.2d 466 (1959); State v. Hutton,7 Wash. App. 726,
502 P.2d 1037 (1972); State v. Frazier, 162 W. Va. 602, 252
S.E.2d 39 (1979); State v. Haller, 363 S.E.2d 719 (W. Va. 1987).

That lay opinion can be used to identify the substances in
question in a drug prosecution seems clearly authorized by our
statutes. Neb. Rev. Stat. § 27-701 (Reissue 1985) states:

If the witness is not testifying as an expert, his
testimony in the form of opinions or inferences is limited
to those opinions or inferences which are (a) rationally
based on the perception of the witness and (b) helpful to a
clear understanding of his testimony or the determination
of afact inissue.

We are therefore in agreement with the vast majority of courts
in this nation that hold proof of the identity of a substance by
circumstantial evidence, including lay testimony by a person
sufficiently familiar with the drug in question, may be
sufficient in a drug prosecution. Of course, this circumstantial
evidence must prove the identity of the substance beyond a
reasonable doubt. See In re Winship, 397 U.S. 358, 90 S. Ct.
1068, 25 L. Ed. 2d 368 (1970). In this challenge to the
sufficiency of the evidence, whether the State has met its burden
of establishing the identity of the substance beyond a
reasonable doubt remains at issue.

In ascertaining whether the State has met its burden of proof
beyond a reasonable doubt, the decisions of the federal courts
and various states regarding the issue of the quantum of proof
necessary to sustain a drug conviction when the drug is not
entered into evidence or subjected to chemical testing must be
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closely evaluated. An examination of these cases evidences the
existence of a number of common factors utilized by the courts
to assist in determining whether the evidence is sufficient to
sustain a conviction.

The U.S. courts of appeals have decided a number of drug
cases in which no drug was available for chemical analysis. The
factors most commonly utilized by these courts include: (1) the
privacy or secretiveness of the transaction (U.S. v. Meeks, 857
F.2d 1201 (8th Cir. 1988); United States v. Murray, 7153 F.2d 612
(7th Cir. 1985); United States v. Roman, 728 F.2d 846 (7th Cir.
1984); United States v. Scott, 725 F.2d 43 (4th Cir. 1984); United
States v. Gregorio, 497 F.2d 1253 (4th Cir. 1974)); (2) references
made to the drug by the defendant and others, either by the
drug’s name or a slang term commonly used to connote the drug
(United States v. Harrell, 737 F.2d 971 (11th Cir. 1984); United
States v. Crisp, 563 F.2d 1242 (5th Cir. 1977); Meeks, supra;
Scott, supra; Gregorio, supra); (3) testimony by witnesses who
have a significant amount of experience with the drug in
question, so that their identification of the drug as the same as
the drug in their past experience is highly credible (United States
v. Osgood, 794 F.2d 1087 (5th Cir. 1986); United States v.
Sweeney, 688 F.2d 1131 (7th Cir. 1982); United States v. Atkins,
473 F.2d 308 (8th Cir. 1973); Meeks, supra, Roman, supra;
Harrell, supra; Scott, supra); (4) high price paid for the
substance (Murray, supra; Roman, supra; Harrell, supra;
Scott, supra; Crisp, supra; Gregorio, supra; Atkins, supra); (5)
behavior characteristic of sale and use of a particular
substance, such as testing, weighing, cutting, and peculiar
ingestion (Harrell, supra; Crisp, supra); and (6) prior
involvement by the defendant in drug trafficking (Osgood,
supra). In each of the above cases, a number of the elements
listed above were present. Regarding factor (3), the prior use of
the substance by the witness, the courts all stressed the necessity
of significant past experience with the drug in question before a
positive identification could be made.

An examination of the decisions in other states evidences an
evaluation of factors similar to those utilized by the federal
courts to determine whether the government has met its burden
of establishing the identity of the substance beyond a
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reasonable doubt. A number of cases held the evidence to be
sufficient. In these cases, the courts considered: (1) The
experience of the person testifying (Johnson v. State, 501 So. 2d
568 (Ala. Crim. App. 1986) (identification by an officer with
years of experience of marijuana by unique appearance and
smell); People v. Partin, 254 Cal. App. 2d 89, 62 Cal. Rptr. 59
(1967) (witness smoked marijuana on prior occasions, the
defendant had sold him the substance previously in the same
type container, substance from similar container sold by the
defendant was recovered and tested positive); People v. Rios,
127 Cal. App. 2d 620, 274 P.2d 163 (1954) (heroin addict
testified as to drug and effect compared to same drug, and as to
past use of it with the same people who were defendants in this
action); People v. Garcia, 166 Cal. App. 3d 1056, 212 Cal. Rptr.
822 (1985) (past use by witness significant, and reactions same
before as with use of drug now); A.A. v. State, 461 So. 2d 165
(Fla. App. 1984) (arresting officer, who testified and identified
marijuana by unique smell, had 4 years’ experience in narcotics
unit and viewed and smelled “tons” of marijuana in preceding 4
years); The People v. Robinson, 14 11l. 2d 325, 153 N.E.2d 65
(1958) (testimony of heroin addicts); Pettit v. State, 258 Ind.
409, 281 N.E.2d 807 (1972); Edwards v. Commonwealth, 489
- S.W.2d 23 (Ky. 1973) (witness heroin addict for 20 years);
People v Boyd, 65 Mich. App. 11, 236 N.W.2d 744 (1975)
(witness heroin addict); State v. Kerfoot, 675 S.W.2d 658 (Mo.
App. 1984) (identification of marijuana by officer); State v.
Neal, 624 S.W.2d 182 (Mo. App. 1981) (identification sufficient
where witness testified that he used marijuana daily, that he
bought and sold marijuana, and that he smoked some of the
substance the defendant sold him); State v. Pipkin, 101 N.J.
Super. 598, 245 A.2d 72 (1968) (four witnesses testified, all with
long histories of heroin addiction); People v Jewsbury, 115
A.D.2d 341, 496 N.Y.S.2d 164 (1985) (prior experiences with
the drug; witness processed and sold some of the substance sold
him by the defendant and received no complaints); Cory v.
State, 543 P.2d 565 (Okla. Crim. App. 1975) (witness police
officer with many years of experience with marijuana);
Commonwealth v. Aikens, 179 Pa. Super. 501, 118 A.2d 205
(1955) (witness heroin addict); Miller v. State, 168 Tex. Crim.
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570, 330 S.W.2d 466 (1959) (narcotics officer’s identification
testimony sufficient); State v. Haller, 363 S.E.2d 719 (W. Va.
1987) (both witnesses previously used cocaine extensively));
(2) corroborating testimony by officers or other experts as to
the identification of the substance or the expected effects after
use of the drug in question (Johnson v. State, supra; State v.
Cunningham, 17 Ariz. App. 314, 497 P.2d 821 (1972); People v.
Sanchez, 197 Cal. App. 2d 617, 17 Cal. Rptr. 230 (1961); People
v. Steiner, 640 P.2d 250 (Colo. App. 1981); State v. Schofill, 63
Haw. 77, 621 P.2d 364 (1980); People v. Edwards, 198 Colo. 52,
598 P.2d 126 (1979)); (3) references and representations made by
the defendent as to the identity of the drug, either by name or
common slang term (Winters v. State, 646 P.2d 867 (Alaska
App. 1982); People v. Partin, supra; People v. Rios, supra;
People v. Steiner, supra; People v. Edwards, supra; State v.
Schofill, supra; Edwards v. Commonwealth, supra); (4)
behavior characteristic of use or possession of the particular
controlled substance (State v. Cunningham, supra; People v.
Sonleitner, 183 Cal. App. 3d 364, 228 Cal. Rptr. 96 (1986);
People v. Rios, supra; The People v. Robinson, supra; Pettit v.
State, supra;, Edwards v. Commonwealth, supra); (5)
secretiveness of transaction (People v. Steiner, supra; People v.
Edwards, supra); and (6) sensory identification of the
substance if the substance is sufficiently unique (4.A4. v. State,
supra (unique smell of marijuana); Cory v. State, supra (unique
visual appearance of marijuana); Commonwealth v. Leskovic
et al., 227 Pa. Super. 565, 307 A.2d 357 (1973) (capsules called
“Christmas trees” were identifiable by color and letters unique
to that of barbiturate)).

On the other hand, a number of states have held the evidence
insufficient to establish the identity of the substance as an illegal
drug. In the vast majority of these cases, the prosecution was
primarily based upon the testimony of a witness who was shown
to have insufficient experience with the drug in question to
positively identify the drug as the substance the defendant was
charged with having in his possession. A New York court, in
Peoplev. Kenny, 30N.Y.2d 154, 282 N.E.2d 295, 331 N.Y.S.2d
392 (1972), held the evidence insufficient when it was based on
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witness testimony in identifying marijuana. In Kenny, the
witness testified that he had smoked marijuana with the
defendant and described the physical appearance of the
marijuana. He also stated that he became “high” after smoking
the substance, as he became “ ‘like dizzy, and it was sort of like
being drunk, yet I was conscious of my senses.” ” 30 N.Y.2d at
156, 282 N.E.2d at 296, 331 N.Y.S.2d at 394. The court stressed
that the witness was testifying about an experience 17 months
prior to trial and the facts that the witness had one similar
experience with marijuana 6 months prior to the event he
testified about and one sometime after. The court stated:
“These isolated experiences, one of which is before the time
charged in the indictment, do not afford a reliable basis to
establish the technical identity of the drug which is the essence
of the crime charged.” 30N.Y.2d at 157, 282 N.E.2d at 296, 331
N.Y.S.2d at 394. In Jenkins v. State, 46 Ala. App. 719, 248 So.
2d 758 (1971), the Alabama court held the evidence insufficient
because the witness that testified for the prosecution was not
shown to be sufficiently familiar with the subject upon which he
was asked to give an opinion. The court stated that it must be
proven that the witness is qualified either by study, practice,
experience, or observation of a given subject. In California, in
People v. McLean, 56 Cal. 2d 660, 365 P.2d 403, 16 Cal. Rptr.
347 (1961), the court overturned a defendant’s conviction,
finding the evidence insufficient. In McLean, the witness
testified that she smoked marijuana cigarettes furnished by the
accused on seven occasions, the first two times being the basis
of the charge; described the effect as “happy”; and testified
that she recognized the substance from pictures she had seen
and effects described to her by a number of people. Similarly, in
State v. Hutton, 7 Wash. App. 726, 502 P.2d 1037 (1972), the
witness testified that she ingested a “white, flaky substance”
she had heard to be speed and explained the physical effect of
the drug in general detail. At a later date, she asked the
defendant for some speed, and he gave a similar substance to
her. She ingested the substance and experienced feelings
analogous to what she had experienced on the prior occasion.
The court held this testimony insufficient.

Other cases are in agreement with those discussed above.
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Copeland v. State, 430 N.E.2d 393 (Ind. App. 1982) (drug
addict was legitimate expert, but evidence held insufficient
because he only identified substance by sight and no evidence as
to how he knew); Warthan v. State, 440 N.E.2d 657 (Ind. 1982)
(witness testified that defendant represented substance on
blotter paper to be LSD, and agent knew LSD generally sold in
this form, but insufficient because conclusion that substance
was LSD could only be garnered by the statements of the
defendant); State v. Starr, 204 Mont. 210, 664 P.2d 893 (1983)
(where State produced circumstantial evidence through field
test that substance was cocaine, but subsequent evidence
indicated that the substance could have been lidocaine,
evidence of identity of drug insufficient); State v. Frazier, 162
W. Va. 602, 252 S.E.2d 39 (1979) (no objective factors were
given or special familiarity shown other than witness’ testimony
that his past experience in smoking marijuana enabled him to
identify cigarettes defendant gave him as containing
marijuana); In re Waylon M., 129 Cal. App. 3d 950, 181 Cal.
Rptr. 413 (1982) (identification of a narcotic requires expert
opinion, and a user can identify the drug only where there is
evidence that the user knows the nature of the drug due to past
use; here, witness did not testify as to his past use or as to the
effects).

From this exhaustive review of the factors courts consider
important in determining whether a substance is sufficiently
identified by circumstantial evidence, we now turn to the
identification evidence offered in this action. The State began
the prosecution by calling James Parish, a member of the
Nebraska State Patrol, to the stand. Parish testified that he had
been working with drug investigations for 5 years and had
extensive training in drug cases, including work as an
undercover agent investigating suspected cocaine dealers. He
described cocaine as a white or off-white fluffy powder, which
is most commonly ingested by snorting the substance through
the nose. Parish also testified that the drug is usually laid out on
amirror and that arazor blade is used to break up any chunks in
the drug and to push the cocaine into “lines” to facilitate
ingestion. The drug is then snorted through a straw or a rolled
up dollar bill. He stated that a tapping sound is often associated
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with preparing the drug for ingestion because the cocaine often
sticks to the razor blade and must be tapped on the mirror to
remove any residue of the drug from the surface of the blade.
Common slang words for cocaine include “nose candy,” and
this drug numbs the nose of the user when it is being snorted.

Parish also testified as to the drug methamphetamine. He
described methamphetamine as physically similar to cocaine. It
ranges in color from white to off-white and is generally not as
“crystally” as cocaine. Parish stated that methamphetamine is
generally snorted like cocaine but that it burns the nose of the
user when it is being ingested. Additionally, Parish testified that
the effects of methamphetamine are longer lasting than the
effects of cocaine. The paraphernalia needed to prepare
methamphetamine for ingestion is the same as cocaine. Some of
the slang terms for this drug are “crank” and “crystal.”

The State then called Lackey to the stand to assist in
identifying the drugs in question. She testified that she had no
experience with cocaine or methamphetamine before she met
the appellant. As for her subsequent use of drugs, she only
testified regarding her experiences on the three occasions that
were the bases of the charges against the defendant. Lackey
stated that on March 14, she ingested a substance referred to by
the appellant as “crystal” or “crank.” She further testified that
this drug made her feel “wiry” and “hyper” and burned her
nose very badly. She testified that it looked off-white and grainy
and that the effect lasted several hours; however, she ingested
the substance three other times that night. The day after taking
the substance she was very ill. Regarding the events of June 6,
Lackey testified that she and the appellant did several grams of
a substance Watson called “nose candy.” She stated that the
substance was snorted and did not burn her nose like the
substance ingested on March 14. Physically, the substance was
described as very white and of a powdery texture. In comparing
the effects of the two drugs, Lackey stated that the “nose
candy” was “more mellow” than the substance she took on
March 14,

As for the substance that Lackey ingested on October 6,
Lackey testified that she and the appellant ingested a substance
referred to by the appellant as “nose candy.” She did not testify
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as to the effect the drug had upon her on this particular
occasion, but described in detail the method used to ingest the
substance and recalled ingesting the substance 3 or 4 times on
that date. When the video made on October 6 was introduced
into evidence, Lackey explained the various scenes, pointed out
the location of the drug in the room, and explained the tapping
noise that was heard on the tape as Watson drawing the “lines”
to prepare the substance to be snorted. This was the extent of
the evidence that the prosecution adduced to identify the
substance as cocaine.

Although Lackey did not have a lot of experience with the
drug in question, enough factors exist in this case to establish
the identity of cocaine beyond a reasonable doubt. The
following factors are present in this case: (1) references and
representations made by the defendant as to the identity of the
drug (Lackey testified that the appellant called the substance
“nose candy” as opposed to “crystal,” a term he had used on a
prior occasion to identify a drug that burned the witness’ nose);
(2) behavior characteristic of use or possession of the particular
controlled substance (as Parish testified, the drug was snorted
through the nose and a blade was used on a mirror to “cut up”
any chunks found in the substance; the sound of the blade
tapping the mirror could be heard clearly on the videotape); (3)
corroborating testimony as to the expected effects of the drug
(Parish did testify regarding the expected effects of both
methamphetamine and cocaine and distinguished the two;
additionally, from a review of the portions of the tape that were
admitted into evidence, it is obvious the two were consuming a
controlled substance). Therefore, this assignment of error is
without merit.

Secondly, the appellant assigns as error the admission of the
unedited portion of the videotape in the rebuttal portion of the
State’s case. The trial court upheld the admission of the tape,
ruling that it was proper impeachment for a number of reasons,
including: (1) There was a factual dispute as to who was in
charge of making the videotape, with an inference to be made
from that fact regarding who was in charge of furnishing the
alleged controlled substance; (2) credibility of the appellant and
Lackey is the major issue in this case, and the defense was based
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upon the assertion that Lackey set up the making of the video
on October 6 for purposes of extortion, while Lackey testified
that the defendant was in charge and provided the drug; and (3)
there was testimony that the appellant had limited or no
knowledge of the use of drugs prior to October 6, and his
actions on the tape tended to show that he knew how to use the
drugs.

In order to sustain an objection to admission of the
videotape, the defense was required to show that the proffered
evidence met the prejudice standard delineated in § 27-403.
“Although relevant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury . ...”
Following a review of the videotape, we see nothing that would
support a finding that the probative value of the film is
substantially outweighed by the danger of unfair prejudice to
the appellant, confusion of the issues, or misleading the jury.

Because we find both assignments of error to be without
merit, the conviction and subsequent sentence of the appellant
must be affirmed.

AFFIRMED.

WHITE, J., dissenting.

The experience of Lackey with cocaine, when compared to
the cases relied upon by the majority, is clearly insufficient.
Lackey testified that she had not used cocaine or
methamphetamine before she met the appellant. I believe the
majority appropriately characterizes the testimony of Lackey.
However, her broad general statements in contrasting the two
drugs, that “nose candy” was “more mellow” than the
substance referred to by the appellant as “crystal” and that
“crystal” burned her nose very badly, while “nose candy” did
not, seem hardly an adequate basis upon which to sustain a
conviction. Instead, her testimony more closely resembles that
found insufficient in People v. Kenny, 30 N.Y.2d 154, 282
N.E.2d 295, 331 N.Y.S.2d 392 (1972); Jenkins v. State, 46 Ala.
App. 719, 248 So. 2d 758 (1971); People v. McLean, 56 Cal. 2d
660, 365 P.2d 403, 16 Cal. Rptr. 347 (1961); and State v. Hutton,
7 Wash. App. 726, 502 P.2d 1037 (1972).

Without either direct evidence of the chemical content of the
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substance or circumstantial evidence that the substance was
cocaine beyond a reasonable doubt, this conviction cannot be
sustained.

STATE OF NEBRASKA, APPELLEE, V. PHILLIP CAMACHO, APPELLANT.
437N.W.2d 151

FiledMarch 17,1989. No. 88-555.

1. Convictions: Appeal and Error. In determining the sufficiency of the evidence to
sustain a criminal conviction, it is not the province of this court to resolve
conflicts in the evidence, pass on the credibility of witnesses, determine the
plausibility of explanations, or weigh the evidence; such matters are for the
finder of fact, and the verdict must be sustained if, taking the view most
favorable to the State, there is sufficient evidence to support it.

2. Sentences: Appeal and Error. A sentence imposed within the statutorily
prescribed limits will not be disturbed on appeal unless there has been an abuse
of discretion.

Appeal from the District Court for Scotts Bluff County:
ALFRED J. KOrRTUM, Judge. Affirmed.

Charles F. Fitzke, Scotts Bluff County Public Defender, and
Rae Ann Schmitz for appellant. :

Robert M. Spire, Attorney General, and Denise E. Frost for
appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

HasTtings, C.J.

Following a trial by jury, defendant was convicted of
breaking and entering, a violation of Neb. Rev. Stat. § 28-507
(Reissue 1985) and a Class III felony. He was sentenced to a
term of imprisonment of 4 to 5 years. He has appealed,
assigning as error the insufficiency of the evidence and the
excessiveness of his sentence. We affirm.

Upon arriving at work on the morning of December 3, 1987,
the owner of the Super Drug Store in Scottsbluff discovered
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that the store had been burglarized. The screening from the
air-conditioning shaft was broken, and there was dust and dirt
on the floor beneath the shaft. Missing from the store were
several wristwatches, calculators, camera lenses, and cameras.
The air-conditioning serviceman testified that the insulation
inside the unit had been disturbed and the dust had been cleaned
from the shaft, as if “something went down through it.” A
brown leather jacket was found on the roof near the access
panel to the air-conditioning unit. The police had theorized that
the burglar entered the building through the air-conditioner
vent, dropped down the shaft to the inside of the building, and
then exited through the back door.

On this same morning, December 3, at approximately 6:30
a.m., three bags were found in the Dumpster in the alley next to
the Super Drug Store. The bags were found to contain watches,
camera equipment, calculators, etc., that were identified by the
owner of the Super Drug Store as having been taken in the
burglary.

According to a witness, Renee Foos, an occupant of the same
house where defendant resided, the defendant knocked at the
door of this house at about 5:30 a.m. on the morning of
December 3. The defendant was extremely dirty, and his ankles
were so swollen that he could hardly walk. She testified that the
defendant told her that he had broken into a place, but he could
not remember where; that he had left the stolen items in the
trash and left the lid open on the trash; and that he had broken
his ankles jumping from a roof.

Foos also testified that when the defendant left the house the
night of December 2 he was wearing a brown leather coat of
hers that he always wore, but that when he returned in the
morning he did not have the coat. According to her further
testimony, the defendant told Foos that he had left the coat on
the roof because he could not “get through the hole” with it on.

The defendant denied his involvement in the burglary. He
claimed he broke his ankles doing backflips as part of his
workout to alleviate a hangover. He also claimed that he spent
the night of December 2 at his uncle’s house and knew nothing
about the burglary.

The State’s evidence, if believed, was sufficient to support a



524 231 NEBRASKA REPORTS

guilty verdict. In determining the sufficiency of the evidence to
sustain a criminal conviction, it is not the province of the
Supreme Court to resolve conflicts in the evidence, pass on the
credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence; such matters are for the
finder of fact, and the verdict must be sustained if, taking the
view most favorable to the State, there is sufficient evidence to
support it. State v. Quiring, 230 Neb. 535, 432 N.W.2d 243
(1988). There is no merit to defendant’s first assignment of
error.

A Class 111 felony carries a possible penalty of 1 to 20 years’
imprisonment and/or a fine of $25,000. The sentence imposed
in this case was well within those limits. A sentence imposed
within the statutorily prescribed limits will not be disturbed on
appeal unless there has been an abuse of discretion. State v.
Masur, 230 Neb. 620, 432 N.W.2d 815 (1988).

The defendant first ran into trouble with the law while a
juvenile, and he has been involved in a number of offenses since
then, including a previous breaking and entering, receiving
stolen property, resisting arrest, damaging property, assault,
and a variety of alcohol-related offenses. The trial judge did not
abuse his discretion.

The judgment of the district court is affirmed.

AFFIRMED.

MARK W. VAN NORMAN, APPELLANT, V. CHERRI R. UPPERMAN,
APPELLEE.
436 N.W.2d 834

Filed March 17, 1989. No. 88-603.

1. Child Custody: Jurisdiction: Judgments: Appeal and Error. The review of a
judgment in a proceeding under the Nebraska Child Custody Jurisdiction Act,
Neb. Rev. Stat. §§ 43-1201 to 43-1225 (Reissue 1988), is de novo. In the absence
of an abuse of discretion, the judgment of the trial court will be affirmed.

2. Child Custody: Motions to Dismiss: Jurisdiction: Pleadings. A motion to
dismiss because of an inconvenient forum is a proper response to a petition filed
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under the Nebraska Child Custody Jurisdiction Act, Neb. Rev. Stat. §§ 43-1201
t0 43-1225 (Reissue 1988).

3. Child Custody: Jurisdiction. Where children have lived in another state for a
prolonged period or have never lived in Nebraska and where it would be an
extreme hardship on the parent living with the children to litigate custody in this
state, the trial court may dismiss a petition to determine custody upon the
ground that Nebraska is an inconvenient forum.

Appeal from the District Court for Saunders County:
WiLLiaM H. NorToN, Judge. Affirmed.

John H. Sohl for appellant.
Ronald L. Gilbride for appellee.

HasTinGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

BOSLAUGH, J.

The petitioner, Mark W. Van Norman, appeals from the
order of the district court sustaining the motion of the
respondent, Cherri R. Upperman, to dismiss his amended
petition under the Nebraska Child Custody Jurisdiction Act,
Neb. Rev. Stat. §§ 43-1201 to 43-1225 (Reissues 1984 & 1988),
on the ground that Nebraska is an inconvenient forum.

The petitioner, who is 26 years of age, and the respondent,
who is 36 years of age, have never been married. In 1982, they
commenced living together in Costa Mesa, California. As a
result of their cohabitation, they have two children who were
born in California. One boy was born June 3, 1983, and the
second boy was born May 30, 1984. From birth until August of
1985, both children resided in Costa Mesa, California, and
from August 1985 until August 1987, they resided in Malmo,
Nebraska, with the petitioner and the respondent.

On August 29, 1987, the respondent left Nebraska with the
children because she feared that her life, as well as the welfare of
her children, was in danger. According to the respondent, her
fear arose because of an incident in which the petitioner had
stated that he wanted their relationship to end and threatened to
kill her if she left the family home with the children. When the
respondent left Malmo, Nebraska, she moved with the children
to Orange County, California, and resided there until October
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4, 1987. Since October 5, 1987, the respondent has lived with
the children in Yates Center, Kansas, where several maternal
relatives of the respondent also reside. A third child, a girl, was
born in Iola, Kansas, after the respondent had moved to
Kansas.

Although the petitioner did not amend his amended petition
to request custody of the third child, he testified that he was
requesting custody of all three children.

The petitioner’s amended petition requesting determination -
of custody pursuant to the Nebraska Child Custody
Jurisdiction Act was filed January 19, 1988.

The petition alleges that on August 28, 1987, the respondent
absconded with the minor children and because the respondent
is unfit, the petitioner should be vested with the custody and
control of the children. The prayer requests that temporary
custody be granted to the petitioner; that upon a final hearing,
permanent care, custody, and control of the children be granted
to the petitioner; and that a determination of child support be
made.

The petitioner contends that the trial court erred in
sustaining the respondent’s motion to dismiss and that the
motion to dismiss was an improper pleading. Section
43-1207(2) and (5) (Reissue 1988) provides that “[a] finding of
inconvenient forum may be made upon the court’s own motion
or upon motion of a party or a guardian ad litem or other
representative of the child” and “[i]f the court finds that it is an
inconvenient forum and that a court of another state is a more
appropriate forum, it may dismiss the proceedings, or it may
stay the proceedings . . . .’ (Emphasis supplied.) The
respondent’s motion to dismiss, as a response to the petition for
custody, was a proper pleading and was properly considered by
the trial court.

With respect to the order sustaining the motion to dismiss,
§ 43-1207(1) provides:

A court which has jurisdiction under sections 43-1201 to
43-1225 to make an initial or modification decree may
decline to exercise its jurisdiction any time before making
adecree if it finds that it is an inconvenient forum to make
a custody determination under the circumstances of the
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case and that a court of another stateis a more appropriate
forum.
In determining whether the court should entertain a child
custody proceeding having interstate implications, the court
should first determine whether it has jurisdiction and then
determine whether it is appropriate to exercise jurisdiction.
Dennisv. Dennis, 387 N.W.2d 234 (N.D. 1986).

Since the petition for custody was filed on or before January
19, 1988, and Nebraska had been the “home state” of the boys,
the trial court had jurisdiction at least as to them. §§ 43-1202
and 43-1203 (Reissue 1988). Since the third child has never lived
in Nebraska, the trial court had no jurisdiction as to that child.

The review of the judgment of the trial court is de novo. In re
Marriage of Bolson, 394 N.W.2d 361 (Iowa 1986); In re
Marriage of Olive, 340 N.W.2d 792 (Iowa App. 1983); O’Neal
v. O’Neal, 329 N.W.2d 666 (Iowa 1983). The judgment of the
trial court will be upheld absent an abuse of discretion. Dennis
v. Dennis, supra; Lustig v Lustig, 99 Mich. App. 716, 299
N.W.2d 375 (1980). As the court in the Lustig case said:

“ ‘Where, as here, the exercise of discretion turns upon a
factual determination made by the trier of the facts, an
abuse of discretion involves far more than a difference in
judicial opinion between the trial and appellate courts.
The term discretion itself involves the idea of choice, of an
exercise of the will, of a determination made between
competing considerations. In order to have an “abuse” in
reaching such determination, the result must be so
palpably and grossly violative of fact and logic that it
evidences not the exercise of will but perversity of will, not
the exercise of judgment but defiance thereof, not the
exercise of reason but rather of passion or bias.’ ”
Id. at 726,299 N.W.2d at 380.

Inreviewing the factors set forthin § 43-1207,

[a] paramount consideration in the balancing of these
various factors is a determination of what court is most
able to act in the best interests of the children. [Citation
omitted.] A court should exercise jurisdiction over a
child-custody proceeding only when it is in the child’s best
interest to do so.
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Dennis v. Dennis, supra at 236. See, also, In re Wicks, 10 Kan.
App. 2d 124, 693 P.2d 481 (1985).

Although Kansas was not the boys’ home state when the
petition was filed, the contacts that the children currently have
with Kansas weigh in favor of this action’s being litigated in
Kansas. The youngest child has never lived in Nebraska, but has
lived her entire life in Kansas. In addition, this child is receiving
physical therapy in Kansas because of shortened muscles in her
neck and has no contacts whatsoever with Nebraska. Both boys
are currently taking speech therapy in Kansas and are
undergoing some other form of counseling in Kansas. The
respondent testified that she has several aunts, uncles, and
cousins residing in Yates Center, Kansas; that she is receiving
welfare in Kansas; and that she has to travel 480 miles one way
to appear in Nebraska courts. Because of her unemployment,
limited income, and the schedules of the children, coming to
Nebraska for court appearances would be an extreme hardship
for her. Similar factors were considered in Bem v. Bem, 316 Pa.
Super. 390, 463 A.2d 16 (1983); Farrell v Farrell, 133 Mich.
App. 502, 351 N.W.2d 219 (1984); Fernandez v. Rodriguez, 97
Misc. 2d 353,411 N.Y.S.2d 134 (1978).

The boys have now been away from Nebraska for about 18
months. All of the contacts they had with Nebraska relate to the
past and are therefore not as pertinent to the issues of care,
protection, and training as are their present contacts with
Kansas. The relevant facts about the children’s present
condition and care and the present facts about the
qualifications of the respondent are to be found in Kansas. The
“maximum contacts” lie in the State of Kansas. See Mace v.
Mace, 215 Neb. 640, 341 N.W.2d 307 (1983).

There is another circumstance that must be considered. It is
quite apparent from the record that litigation in Nebraska
would not end the controversy between the parties. If the
petitioner were successful in Nebraska, he would have to go to
Kansas to enforce whatever judgment he obtained. Upon
consideration of all of the facts and circumstances, we find that
the judgment of the trial court should be affirmed.

AFFIRMED.
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INRE INTERESTOF J.S.O., A CHILD UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V. R.O., APPELLEE, N.J.W.,, ALSO
KNOWNASN.J.O., APPELLANT.

436 N.W.2d 837

Filed March 17, 1989. No. 88-612.

Appeal from the County Court for Richardson County:
THoMmas J. Gist, Judge. Appeal dismissed.

William T. Ginsburg, of Zuber & Ginsburg, for appellant.

Douglas E. Merz, Richardson County Attorney, for appellee
State.

Richard L. Halbert and Michael R. Dunn, of Halbert &
Dunn, for appellee R.O.

William C. Nelson, guardian ad litem.

Hastings, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

Hastings, C.J.

The mother of the juvenile, J.S.O., has appealed from the
judgment of the county court for Richardson County, juvenile
division, continuing custody of the juvenile in the father. This
followed a determination that the juvenile lacked proper
parental care by reason of the fault or habits of his parent under
the provisions of Neb. Rev. Stat. § 43-247(3) (Reissue 1988).
We dismiss the appeal for want of jurisdiction.

Neb. Rev. Stat. § 24-541.01 (Cum. Supp. 1988) provides in
part as follows:

(1) Any party in a civil case and any defendant in a
criminal case may appeal from the final judgment or final
order of the county court to the district court of the county
where the county court is located, except in cases of
appeals from proceedings for the termination of parental
rights in the county court sitting as a juvenile court. . . .

(4) In cases of appeals from proceedings for the
termination of parental rights in the county court sitting as
a juvenile court, the appeal shall be taken directly to the
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Supreme Court in the same manner as cases appealed
from a separate juvenile court pursuant to section
43-2,126.

(Emphasis supplied.)

This is not a case involving the termination of parental
rights. Therefore, the appeal should have been to the district
court, and, accordingly, this court has no jurisdiction to hear
this appeal.

Appellant cites to us In re Interest of V.T. and L. T., 220 Neb.
256, 369 N.W.2d 94 (1985), in which the parent appealed
directly to this court. However, in that case, the appeal was
from an order entered by the separate juvenile court of Douglas
County. Appeals from all orders and judgments of the separate
juvenile court are directly to the Supreme Court. Neb. Rev.
Stat. § 43-2,126 (Reissue 1988).

Inasmuch as we have acquired no jurisdiction, the appeal
must be dismissed.

APPEAL DISMISSED.

INRE INTERESTOF J.G., ACHILD UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLANT, V. J.G., APPELLEE.
437N.W.2d 153

Filed March 17,1989. No. 88-955.
Appeal from the Separate Juvenile Court of Lancaster
County: WILFRED W. NUERNBERGER, Judge. Reversed.

Michael G. Heavican, Lancaster County Attorney, and
Alicia B. Henderson for appellant.

Sandra A. DelLair, of DeLair & DeLair Law Offices, for
appellee.

WHITE, J.

This is an appeal by the State of Nebraska to one judge of the
Nebraska Supreme Court pursuant to Neb. Rev. Stat. § 29-824
(Reissue 1985). The State appeals an order of the separate
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juvenile court of Lancaster County suppressing a statement
made by J.G., a 14-year-old minor, and the seizure of a BB gun
by the Lincoln Police Department.

On September 13, 1988, Officer Thomas Addeson of the
Lincoln Police Department went to the residence of Dorothy
White, J.G .’ legal guardian, to arrest J.G. for attempted sexual
assault and burglary. Officer Addeson told J.G. he was under
arrest, and then handed him a Miranda warning and waiver
form. J.G. was instructed by Officer Addeson to read each
question, answer as he saw fit, and sign his name on the bottom
when he was finished. The last question on the form said, “Do
you willingly waive and do without the services of an attorney at
this time?” J.G. answered “yes” to each question on the form,
including the last one, and handed it back to the officer.

According to Officer Addeson, after examining the form
and seeing that J.G. had “waive[d] his rights,” he asked a
question or made a statement concerning the whereabouts of a
BB gun taken from the victim’s house. In response, J.G. said
that he had the gun but that another person had the victim’s
boots. Officer Addeson then handed the Miranda warning and
waiver form to White, who crossed out J.G.s affirmative
response to the last question and wrote in “no.” She also
verbally stated that she wanted an attorney for J.G.

In contrast, White’s testimony indicates that after J.G. filled
out the form, Officer Addeson then handed it to her. She filled
out the form, crossed out J.G.’s response to the last question,
and wrote in “no.” White told the officer, “We’re changing this
last one because we are going to have to have an attorney.” By
White’s account, it was after she had requested an attorney that
Officer Addeson asked about the BB gun, to which question
J.G. stated he had the gun.

J.G. testified that Officer Addeson questioned him about
the BB gun during the time White was filling out the Miranda
warning and waiver form.

The record also shows that Officer Addeson had J.G. -
retrieve the gun and give it to him after White had filled out the
form and requested an attorney.

J.GJs attorney moved to suppress the statement and the
seizure of the BB gun on the grounds that the statement was
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obtained after J.G. had requested an attorney, and therefore
illegally obtained, and that the seizure of the BB gun was the
fruit of the illegal interrogation. The court suppressed the
statement and the seizure of the gun, finding that
[J.G.] and his legal guardian, Ms. Dorothy White, had a
right to request legal counsel and legal counsel was
requested. Once legal counsel was requested, all further
interrogation or the direction to adduce alleged evidence
was improper. The motion to suppress any alleged
evidence on any statement made by [J.G.] in regard to [the
victim’s] BB gun and the direction to retrieve a BB gun
should be suppressed.

IT IS THEREFORE . . . ORDERED . . . that any
statement made by [J.G.] after his legal guardian, Ms.
Dorothy White, requested legal counsel for [J.G.] and any
seizure of property after said request for legal counsel, are
suppressed.

(Emphasis supplied.)

It is apparent from the court’s order that the judge, as a
matter of law, believed that White, as J.G.’s legal guardian, had
the authority to assert J.G.’s right to counsel pursuant to
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d
694 (1966).

In determining the correctness of a trial court’s ruling
on a motion to suppress, this court will uphold a trial
court’s findings of fact unless those findings are clearly
erroneous. [Citations omitted.] In determining whether a
trial court’s findings are clearly erroneous, this court
recognizes the trial court as the trier of fact and takes into
consideration that the trial court has observed the
witnesses testifying regarding such motion to suppress.

State v. Price, 229 Neb. 448, 450, 427 N.W.2d 81, 83 (1988).
However, the posture of this case requires a review of the
district court’s application of law, not fact. “[R]egardless of the
differing standards of review accorded factual questions, this
court has an obligation to reach an independent conclusion on a
question of law.” Fisbeck v. Scherbarth, Inc., 229 Neb. 453,
466,428 N.W.2d 141, 150 (1988).

An examination of J.G.’s motion to suppress reveals that
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suppression of his statement and the BB gun was requested on
the grounds that these items were obtained or seized after J.G.
allegedly asserted his right to counsel. The issue of whether
J.G., under the totality of the circumstances, knowingly,
intelligently, and voluntarily waived his right to counsel prior to
making the statement was never raised, nor was the issue of
whether J.G. made the statement knowingly, intelligently, and
voluntarily under the totality of the circumstances. See Jackson
v. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed. 2d 908 (1964).
The only issue the separate juvenile court addressed was
whether J.G. was questioned, in violation of Miranda v.
Arizona, supra, after his legal guardian allegedly invoked his
right to counsel. Therefore, review of this matter will be limited
to that issue alone.

Generally, cases in this jurisdiction involving the
admissibility of a minor’s statement have centered on the issue
of whether, under the totality of the circumstances, the
statement was knowingly, intelligently, and voluntarily made.
See, State v. Smith, 203 Neb. 64, 277 N.W.2d 441 (1979); State
v. Stewart, 197 Neb. 497, 250 N.W.2d 849 (1977), disapproved
on other grounds, State v. Palmer, 224 Neb. 282, 399 N.W.2d
706 (1986); State v. McDonald, 195 Neb. 625, 240 N.W.2d 8
(1976); State v. Lytle, 194 Neb. 353, 231 N.W.2d 681 (1975);
State v. Russell, 194 Neb. 64, 230 N.W.2d 196 (1975). There are
no cases in Nebraska which directly hold that the legal guardian
or parent of a minor can assert the Miranda rights on behalf of
that minor, or even that a legal guardian or parent has to be
present at the time the minor gives a statement to the police.
Nebraska case law is in conformity with the current position of
the U.S. Supreme Court on these issues. See, e.g., Gallegos v.
Colorado, 370 U.S. 49, 82 S. Ct. 1209, 8 L. Ed. 2d 325 (1962);
Little v. Arkansas, 435 U.S. 957, 98 S. Ct. 1590, 55 L. Ed. 2d
809 (1978) (Marshall, J., dissenting).

However, Nebraska does not entirely ignore the impact a
legal guardian or parent can have on a minor who is asked to
respond to police questions where Miranda would be
applicable. For example, in State v. Stewart, supra, one of the
grounds on which the minor contended that his confession was
inadmissible was that it was obtained without first notifying his
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parents. That court, citing State v. McDonald, supra, State v.
Lytle, supra, and State v. Russell, supra, for the proposition
that there is no requirement in Nebraska that the juvenile’s
parents be notified prior to taking a statement, held that the
role of the parents is a factor to be measured in determining if
the confession was knowingly, intelligently, and voluntarily
made under the “totality of the circumstances.” Clearly, then,
this jurisdiction holds that the absence of a parent will not make
a juvenile’s statement involuntary per se, but it is a factor to be
considered in the totality of the circumstances.

Furthermore, the Nebraska Supreme Court has, in other
contexts, recognized that rights guaranteed by the U.S.
Constitution are personal. For example, the court has held that
the constitutional right to be free from unreasonable searches
and seizures is personal, and therefore can only be asserted by
the person aggrieved by the unreasonable search and seizure.
State v. Searles, 214 Neb. 849, 336 N.W.2d 571 (1983), cert.
denied 466 U.S. 906, 104 S. Ct. 1684, 80 L. Ed. 2d 158 (1984).
By analogy, it logically follows that a person’s right against
compulsory self-incrimination, which is protected by the
Miranda rules, see Michigan v. Tucker, 417 U.S. 433,94 S, Ct.
2357, 41 L. Ed. 2d 182 (1974), is personal and can only be
asserted or waived by the person whose right against
self-incrimination is affected. Therefore, since the right against
self-incrimination is personal, the right to invoke the
protections of Miranda must also be personal.

Hence, in the case at bar, White did not have carte blanche to
invoke a Miranda right to counsel on behalf of J.G., especially
since the facts indicate that J.G. initially waived that right. This
holding is not to be interpreted as making all actions of a parent
or legal guardian who attempts to assert Miranda rights on
behalf of his or her minor children irrelevant. Rather, these
actions are the proper subject of review when the motion to
suppress challenges whether the waiver of Miranda rights was
knowingly, intelligently, and voluntarily made under the totality
of the circumstances or whether the statement was made
knowingly, intelligently, and voluntarily under the totality of
the circumstances, and had J.G. brought the motion to
suppress on other grounds, the result might have been different.
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The court erred in holding that White had the authority to
assert J.G.s right to counsel on his behalf. Since J.G. chose to
waive his Miranda rights and did not reassert those rights prior
to the making of the statement at issue or the seizure of the BB
gun, those items were improperly suppressed. Accordingly, the
judgment of the separate juvenile court is reversed.

REVERSED.

STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION,
RELATOR, V. JAMES G. SHARP, RESPONDENT.
436 N.W.2d 838

FiledMarch 17, 1989. No. 8§9-141.
Original action. Judgment of disbarment.

HASTINGS, C.J., BOoSLAUGH, CAPORALE, SHANAHAN, GRANT,
and FAHRNBRUCH, JJ.

PER CURIAM.

This is an original proceeding submitted to this court upon
the respondent’s voluntary surrender of his license to practice
law. Respondent, James G. Sharp, voluntarily surrenders his
license and consents to the entry of a disciplinary order against
him.

Upon a review of the record in this action, and based on the
respondent’s voluntary surrender of his license and his consent
to the entry of an order of disbarment against him, we order
that the respondent, James G. Sharp, be, and hereby is,
disbarred, effective immediately.

JUDGMENT OF DISBARMENT.

WHITE, J., not participating.



536 231 NEBRASKA REPORTS

SECURITY INVESTMENT COMPANY, APPELLANT, V. STATE OF
NEBRASKA AND NEBRASKA DEPARTMENT OF BANKING AND
FINANCE, APPELLEES.
437N.W.2d 439

Filed March 24, 1989. No. 87-182.

1. Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a
demurrer, the Supreme Court accepts the truth of facts well pled and the factual
and legal inferences which may be reasonably deduced from such facts, but does
not accept conclusions of the pleader.

2. Demurrer: Pleadings. When ruling on a demurrer, a court must assume that the
pleaded facts, as distinguished from legal conclusions, are true as alleged and
must give the pleading the benefit of any reasonable inference from the facts
alleged, but cannot assume the existence of a fact not alleged, make factual
findings to aid the pleading, or consider evidence which might be adduced at
trial.

3. Tort Claims Act: Liability. Performance of or failure to perform a discretionary
function cannot be the basis for liability under the State Tort Claims Act, Neb.
Rev. Stat. §§ 81-8,209¢t seq. (Reissue 1987).

4. Tort Claims Act. Applicability of the discretionary function exception in the
State Tort Claims Act depends on the conduct in question, not on the identity of
the actor.

. The discretionary function exception of the State Tort Claims Act
includes a governmental regulatory agency and its action, conduct, and
decisions.

6. Tort Claims Act: Negligence. Judgment or chonce is essential and indispensable
for discretionary conduct excepted from negligence liability under the State Tort
Claims Act.

7. Tort Claims Act: Public Policy. The discretionary function exception of the
State Tort Claims Act protects or excepts only governmental decision, action, or
conduct based on a permissible exercise of a public policy judgment.

8. Tort Claims Act. The discretionary function exception is inapplicable to a claim
under the State Tort Claims Act if a statute, regulation, or policy specifically
prescribes a course of governmental action or conduct.

9. Pleadings. A court must examine and construe a petition’s essential and factual
allegations by which the plaintiff requests relief, rather than the legal
terminology utilized in the petition or the form of a pleading.

10. Estoppel. The doctrine of equitable estoppel is not a cause of action, but is a
judicial device to preserve aright already acquired, not generate a new right.

11. Words and Phrases. Conceal means to hide, secrete, or withhold from
knowledge of others; to withhold from utterance or declaration; to cover or keep
from sight; to hide or withdraw from observation, cover or keep from sight, or
prevent discovery. The word conceal pertains to affirmative action likely to
prevent or intended to prevent knowledge of a fact and has reference to some
advantage to the concealing party or a disadvantage to some interested party
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from whom the fact is withheld.

12. Fraud. The elements of fraud by concealment are: (1) The defendant concealed
or suppressed a material fact; (2) the defendant had knowledge of this material
fact; (3) this material fact was not within the reasonably diligent attention,
observation, and judgment of the plaintiff; (4) the defendant suppressed or
concealed this fact with the intention that the plaintiff be misled; (5) the plaintiff
was reasonably so misled; and (6) the plaintiff suffered damage as a result.

13. Immunity: Waiver. Waiver of sovereign immunity will only be found where
stated by the most express language or by such overwhelming implications from
the text as will leave no room for any other reasonable construction.

14. Tort Claims Act: Immunity: Waiver. Neb. Rev. Stat. § 21-17,141 (Reissue 1987)
is not a waiver of common-law governmental immunity. Tort liability of the
State, pursuant to § 21-17,141, is controlled by the State Tort Claims Act, which
grants the right to sue the State for its negligent or wrongful act or omission.

Appeal from the District Court for Lancaster County:
WiLLiaM D. BLUE, Judge. Affirmed.

David A. Ludtke and Kim M. Robak, of Rembolt Ludtke
Parker & Berger, for appellant.

Robert M. Spire, Attorney General, and Martel J. Bundy for
appellees.

BosLAUGH, SHANAHAN, and GRANT, JJ., and ENDACOTT and
Quist, D. JJ.

SHANAHAN, J.

Security Investment Company (SIC), assignee of SSS Co.,
which was formerly an industrial loan and investment
company, see Neb. Rev. Stat. §§ 8-401 et seq. (Reissue 1987),
appeals from the judgment of the district court for Lancaster
County, sustaining the demurrer of the State of Nebraska and
Nebraska Department of Banking and Finance and dismissing
SIC’ action brought under the State Tort Claims Act, Neb.
Rev. Stat. §§ 81-8,209 et seq. (Reissue 1987). The State of
Nebraska and Nebraska Department of Banking and Finance
are collectively called “Department.”

SIC claims that damages were sustained by SSS after the
Department closed another industrial loan and investment
company, Commonwealth Company. SIC alleged that the
Department’s negligence regarding Commonwealth caused
SSS’ loss of deposit insurance . protection and customer
accounts and necessitated reorganization under chapter 11 of
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the U.S. Bankruptcy Code. Also, SIC contends that the

Department is estopped from denying liability on account of its

promises and concealment concerning Commonwealth.
STANDARD OF REVIEW

“In reviewing an order sustaining a demurrer, the Supreme
Court accepts the truth of facts well pled and the factual and
legal inferences which may be reasonably deduced from such
facts, but does not accept conclusions of the pleader.” Weiner v.
Hazer, 230 Neb. 53, 55-56, 430 N.W.2d 269, 271 (1988).

When ruling on a demurrer, a court must assume that
the pleaded facts, as distinguished from legal conclusions,
are true as alleged and must give the pleading the benefit
of any reasonable inference from the facts alleged, but
cannot assume the existence of a fact not alleged, make
factual findings to aid the pleading, or consider evidence
which might be adduced at trial.

Schuyler State Bank v. Cech, 228 Neb. 588, 593, 423 N.W.2d
464, 468 (1988).
THE DEPARTMENT OF BANKING AND FINANCE

The Department has general supervision and control over
industrial loan and investment companies (“industrials”), and
over other financial institutions in Nebraska, and the duty of
enforcing Nebraska statutes pertaining to industrials. See Neb.
Rev. Stat. §§ 8-102 and 8-401.01 et seq. (Reissue 1987). Section
8-403.02 requires a minimum amount of paid-up capital,
surplus, and paid-in undivided profits, and § 8-409.02 limits
insider loans. Section 8-403.04 specifies the qualifications for
an industrial’s executive officers and gives the Department
authority to revoke any officer’s license in the event of the
officer’s unsafe or unauthorized operation of an industrial.

If an industrial’s capital stock is impaired, its operations are
unsafe or unauthorized and endanger interests of its certificate
of indebtedness holders, or the industrial refuses or neglects to
obey the Department’s lawful order, the Department may seize
control of the industrial’s assets until the industrial is fit to
resume business or may dissolve the industrial. § 8-416.

NDIGC

Pursuant to the Nebraska Depository Institution Guaranty

Corporation Act, Neb. Rev. Stat. §§ 21-17,127 to 21-17,145
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(Reissue 1987), the Department may approve formation of a
corporation (NDIGC) composed of 10 or more depository
institutions, including industrials. See §§ 21-17,131(1) and
21-17,132. NDIGCs directors are persons who have served 2
years in an official capacity with an eligible member depository.
§ 21-17,133. NDIGC is a mechanism for guaranteeing
shareholdings, savings, and deposits in member depositories
and assists in the detection and prevention of depository
insolvencies and liquidations. § 21-17,128.

NDIGC submits its plan of operation to the Department for
approval, § 21-17,136, a plan which may be amended with the
Department’s approval. NDIGC’ plan of operation
establishes, among other things, the amount of insurance to
guarantee each deposit or certificate of indebtedness
concerning a member depository. §§ 21-17,131(5) and
21-17,135(1)(a).

The Department must immediately report in writing to
NDIGC when the Department has reasonable cause to believe
that any of NDIGC’s member depositories may be insolvent or
in an unsound financial condition. § 21-17,139(3).

NDIGC may make recommendations to the Department
concerning solvency, liquidation, rehabilitation, or
conservation of any member depository. NDIGC, on a
good-faith belief that a member depository’s accounts are
endangered, may request that the Department apply to the
district court for an order placing the Department in charge of
the endangered depository. If the Department fails to act on
NDIGC’s request within 15 days, NDIGC may apply directly to
the court for the custodial order concerning the endangered
depository. § 21-17,139(8).

Section 21-17,141 provides:

There shall be no liability for damages on the part of,
and no cause of action in tort of any nature shall arise
against, any member depository institution, the
corporation or its agents or employees, the board of
directors, or the department or any of its representatives
or employees for any action taken by any of them in the
performance of their powers and duties under sections
21-17,127 t0 21-17,145, unless such action shall be willful,
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wanton, or fraudulent.
COMMONWEALTH’S INSOLVENCY

Before August 7, 1979, a Department examination showed
Commonwealth’s unsound financial condition and excessive
insider loans in violation of § 8-409.02. However, on August 7,
the Department approved Commonwealth and SSS as member
depositories of NDIGC.

On February 8, 1980, the Department’s second examination
of Commonwealth showed excessive insider loans.
Nevertheless, on April 28, 1980, the Department approved
NDIGC’s increase in the insurance, from $10,000 to $30,000,
for each certificate of indebtedness of a member depository
notwithstanding that the Department knew, or should have
known, that NDIGC’s reserves were insufficient to provide the
$30,000 insurance for each certificate holder. The Department
required each NDIGC member depository to display a sign at
its place of business, stating that the depository was a member
of NDIGC which guaranteed each certificate of indebtedness to
a limit of $30,000.

On February 13, 1981, the Department’s third examination
of Commonwealth showed the industrial’s insufficient paid-up
capital in violation of § 8-403.02 and excessive insider loans.

In March of 1982, the Department’s fourth examination
disclosed that Commonwealth was insolvent, and the
Department took supervisory control of Commonwealth. In
December 1982, after its fifth examination of Commonwealth,
the Department continued its supervisory control.

On March 10, 1983, the Federal Bureau of Investigation
informed the Department that Commonwealth and its officers
were involved in fraudulent loan activities. In June, the
Department appointed a special prosecutor to investigate
alleged criminal activities involving Commonwealth and its
officers. On August 31, the Department’s sixth examination
showed that Commonwealth was still insolvent. It was not until
October 27 that the Department notified NDIGC and NDIGC’s
member depositories concerning the Commonwealth problem.

The Department took possession of Commonwealth’s assets
on November 1, 1983, and decided to liquidate
Commonwealth. In view of claims against
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Commionwealth—claims which exceeded NDIGC’s assets—all
NDIGC assets were turned over to the court-appointed receiver
for Commonwealth, resulting in NDIGC’s collapse and leaving
SSS without insurance coverage for its customers’ certificates
of indebtedness. After November 1, 1983, the Department
prohibited withdrawal of unmatured certificates of
indebtedness from all industrials, but did not restrict
withdrawal of matured certificates. Absence of deposit
insurance caused concern to holders of SSS’ certificates of
indebtedness. SSS’ certificate holders withdrew their matured
certificates of indebtedness, producing an SSS loss of nearly
$19 million in withdrawn customer accounts. Customer
accounts of $31.2 million were frozen at SSS. On December 19,
SSS applied for deposit insurance coverage with Federal
Savings & Loan Insurance Corporation (FSLIC). When, on
July 9, 1984, FSLIC had not approved SSS’ application for
insurance, SSS filed for protection and reorganization under
federal bankruptcy law at a reorganizational cost of $260,000.
FIRST THEORY OF RECOVERY

SIC claims that the Department was “willfully and wantonly
negligent” in its conduct involving Commonwealth, such as the
Department’s general failure to enforce Nebraska banking
laws, take remedial action concerning Commonwealth or place
Commonwealth in receivership, remove Commonwealth’s
officers, inform other industrials about Commonwealth’s
unsound financial position and later insolvency, exercise due
care in supervisory control of Commonwealth after March
1982, require commercial reinsurance by NDIGC, and freeze
matured certificates of indebtedness after Commonwealth
closed. SIC also alleged that the Department was negligent in
approving Commonwealth’s membership in NDIGC and
authorizing NDIGC’s increase of insurance on accounts at
member depositories.

DISCRETIONARY FUNCTION

Regarding SIC’s negligence claim, the first question is
whether the Department’s allegedly negligent conduct was a
discretionary function excepted from tort liability under
§ 81-8,219(1)(a), which provides that the State Tort Claims Act
does not apply to “[a]ny claim . . . based upon the exercise or
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performance or the failure to exercise or perform a
discretionary function or duty on the part of a state agency or
an employee of the state, whether or not the discretion be
abused.”

Performance of or failure to perform a discretionary
function cannot be the basis for liability under the State Tort
Claims Act. Wickersham v. State, 218 Neb. 175, 354 N.W.2d
134 (1984); Fletcher v. State, 216 Neb. 342, 344 N.W.2d 899
(1984). Cf. Allen v. County of Lancaster, 218 Neb. 163, 352
N.W.2d 883 (1984) (discretionary function exception of the
Political Subdivisions Tort Claims Act, Neb. Rev. Stat.
§ 23-2409(2) (Reissue 1977)).

In Wickersham, supra, the State adopted regulations of the
U.S. Department of Agriculture concerning brucellosis
examination and reporting, requiring the State to notify the
owner of any herd discovered, through State testing, to be
exposed to brucellosis. The State discovered brucellosis in a
herd owned by Peddicord, a cattle rancher. Wickersham,
another rancher, bought 17 head of Peddicord’s heifers, but the
State failed to inform Wickersham concerning the brucellosis
infection in Peddicord’s herd. By the time Wickersham learned
about the brucellosis, it was too late to protect Wickersham’s
entire herd from brucellosis carried by the Peddicord cattle.
Wickersham sued the State for its negligence. The State argued
that the discretionary function exception of the State Tort
Claims Act exempted its conduct from negligence liability. In
rejecting the State’s argument, the Wickersham court stated:

That which is protected under the State Tort Claims
Act, § 81-8,219(1)(a), is the discretion of a governmental
executive or administrator to act according to one’s
judgment of the best course to be taken. Such discretion
includes more than the initiation of programs and
activities. Discretion includes determinations or
judgments made in establishing plans, specifications, or
schedules of operations. Where policy judgment exists,
there also exists discretion exempted from liability under
the State Tort Claims Act. . ..

However, the discretionary function or duty exemption
in the State Tort Claims Act extends only to the basic
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policy decisions made in governmental activity, and not to
ministerial activities implementing such policy decisions.
[Citations omitted.] In other words, the State is liable for
negligence of its employees at the operational level, where
there is no room for policy judgment. [Citation omitted.]
In Wickersham’s case there is no attempt to impose
liability on the State for a policy judgment. The State’s
acquisition and accumulation of specific information
about the dangerous and contagious disease brucellosis
are activities conducted as part of the official brucellosis
program in Nebraska. The duty of immediate notification
to a Nebraska herd owner is imposed by the regulations
under which the State was operating. . . . [T]he State’s
conduct in response to the discovery of brucellosis cannot
be characterized as formulation of policy, planning, or
discretionary action. The activity of the State moved from
the province of planning into the realm of reality by the
State’s executing a duty imposed by the regulations. It may
be that the State’s conduct will eventually be evaluated in
terms of the specific standards and regulations for the
brucellosis eradication program. The State’s action or
inaction in response to detected brucellosis involved a
State operational task governed by recognized
regulations. At that point policy had long since passed
from the picture.
218 Neb. at 180-81, 354 N.W.2d at 138-39.

The Wickersham court reversed a summary judgment
against Wickersham, which was granted on the basis of the
discretionary function exception in the State Tort Claims Act.

Four years after Wickersham, in Berkovitz by Berkovitz v.
U.s., u.sS. , 108 S. Ct. 1954, 100 L. Ed. 2d 531
(1988), the Supreme Court interpreted the discretionary
function exception of the Federal Tort Claims Act, 28 U.S.C.
§ 2680(a) (1982), which is the pattern and substantial
counterpart of Nebraska’s State Tort Claims Act, including the
discretionary function exception. Kevan Berkovitz ingested an
oral polio vaccine, Orimune, manufactured by Lederle
Laboratories, and within 1 month contracted polio, which left
Berkovitz paralyzed. Berkovitz sued the United States, alleging
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that the Division of Biologic Standards, a federal agency now
within the Food and Drug Administration, had licensed Lederle
to produce the vaccine in the absence of compliance with
federal law regarding inspection and approval of polio
vaccines. Berkovitz claimed that the FDA had violated its own
policy of testing all polio vaccines for compliance with safety
standards and allowed polio vaccines to be marketed without
testing. The Court held that Berkovitz’ claim was not barred by
the discretionary function exception and noted: “ ‘[I]t is the
nature of the conduct, rather than the status of the actor that
governs whether the discretionary function exception applies in
a given case.” ” 108 S. Ct. at 1958 (quoting United States v.
Varig Airlines, 467 U.S. 797, 104 S. Ct. 2755, 81 L. Ed. 2d 660
(1984)). The Court then described the conduct which is within
the discretionary function exception:
In examining the nature of the challenged conduct, a court
must first consider whether the action is a matter of choice
for the acting employee. This inquiry is mandated by the
language of the exception; conduct cannot be
discretionary unless it involves an element of judgment or
choice. See Dalehite v. United States, 346 U.S. 15, 34, 73
S.Ct. 956, 967, 97 L.Ed. 1427 (1953) (stating that the
exception protects “the discretion of the executive or the
administrator to act according to one’s judgment of the
best course”). Thus, the discretionary function exception
will not apply when a federal statute, regulation, or policy
specifically prescribes a course of action for an employee
to follow. In this event, the employee has no rightful
option but to adhere to the directive. And if the employee’s
conduct cannot appropriately be the product of judgment
or choice, then there is no discretion in the conduct for the
discretionary function exception to protect. Cf. Westfall
v. Erwin, 484 U.S. , , 108 S.Ct. 580, , 98
L.Ed.2d 619 (1988) (recognizing that conduct cannot be
discretionary if prescribed by law).

Moreover, assuming the challenged conduct involves an
element of judgment, a court must determine whether that
judgment is of the kind that the discretionary function
exception was designed to shield. The basis for the
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































