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STATE OF NEBRASKA, APPELLEE, V. MICHAEL S. PRICE, APPELLANT.
427N.W.2d 81

Filed August 5, 1988. No. 87-1022.

1. Motions to Suppress: Appeal and Error. In determining the correctness of a trial
court’s ruling on a motion to suppress, this court will uphold a trial court’s
findings of fact unless those findings are clearly erroneous.

. In determining whether a trial court’s findings are clearly
erroneous, this court recognizes the trial court as the trier of fact and takes into
consideration that the trial court has observed the witnesses testifying regarding
amotion to suppress.

3. Criminal Law: Identification Procedures. In the use of photographic arrays, the
determination as to whether the identification procedures were unduly
suggestive and conducive to a substantial likelihood of irreparable mistaken
identification is to be made by a consideration of the totality of circumstances
surrounding the procedures.

Appeal from the District Court for Douglas County:
DoNALD J. HAMILTON, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and Mark D. Starr for
appellee.

HASTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT,J.

This is an appeal from the district court for Douglas County.
After trial to a jury, the defendant, Michael S. Price, was found
guilty of robbery and the use of a firearm to commit a felony.
On the robbery charge, the defendant was sentenced to 3 to 7
years’ incarceration, and on the firearms charge, the defendant
was sentenced to 1 to 3 years, with the sentences to run
consecutively. Defendant appeals, contending that the district
court committed reversible error in overruling defendant’s
motion to suppress identification and that the sentence imposed
was excessive. We affirm.

The record shows that on the morning of February 23, 1987,
the victim, Theresa Tilford, was at her home in Omaha with her
1!/2-year-old daughter. At approximately 8:30 a.m., Tilford



STATE v. PRICE 449
Citeas229 Neb. 448

awoke and opened up the kitchen curtains and shades. She then
returned to her bedroom and lay down on her bed. Tilford’s
daughter was in a separate bedroom.

At approximately 9:15 a.m., Tilford heard a “loud boom”
which sounded like someone kicking in the side door of her
home. She became frightened and hid under her bedcovers.
Through a 1!/2- to 2-foot opening in the bedroom doorway,
Tilford heard the voices of two men who had entered her home.
Tilford testified that she recognized one of the voices as that of
Ken Cammerer, who was sometimes known as “Roy.” She had
met Cammerer, who was the boyfriend of one of Tilford’s
friends. Tilford testified regarding the conversation between
the men:

I heard Ken say, “I’ll get the TV, Monk, you get the VCR.”
And, ah, I heard—it sounded like my TV dropped. And,
um, later I saw a hole in my coffee table from something
hitting it. And, ah, I heard them say, um, “Roy, do they
have any money? What else did you want me to
take—these speakers?” And he said, “Yeah, Monk, go
ahead and take them out.”
The two men then began carrying various items belonging to
Tilford out of the house. At that point, Tilford testified, her
daughter started to cry. Through the opening of her bedroom
door, Tilford saw the defendant standing in the hallway leading
into her bedroom. He had a handgun. She next saw the
defendant kick her daughter’s bedroom door open and heard
the defendant say, “Here’s the kid. Where’s the bitch?” She then
heard footsteps, and Cammerer then entered her bedroom and
aimed a shotgun at her. The defendant followed Cammerer into
her bedroom and stood next to Cammerer. Tilford testified that
she was able to observe the defendant’s face for approximately
30to 45 seconds. She pleaded with the men not to hurt her, and
Cammerer warned her that if she called the police, he would
“come back and blow your ------- head off.”

After the warning, the two men then left her home and drove
away, taking with them Tilford’s television set, VCR, cassette
player, and stereo speakers. Tilford saw the car leave with her
possessions sticking out of the car trunk. Tilford then called the
police and informed them that she had been robbed. When the
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police arrived, she gave them the name of Ken Cammerer as one
of the suspects and later described the second suspect as “a light
male in his thirties, six foot, 190 pounds, dark hair with a full
beard, clothing would have been flannel shirt . . . .” Officer
Hunt requested Tilford to talk to some of her friends to
determine “who would be running with Ken Cammerer as a
possible suspect.”

On February 24, 1987, Tilford identified Cammerer as the
individual depicted in the second photograph of an
eight-person photographic lineup prepared by Officer Hunt
and shown to Tilford. At some time during the next week,
Tilford called Officer Hunt and gave him the name of the
second suspect, the defendant, Michael Price. Tilford had
heard that Cammerer had a friend nicknamed “Monk” whose
real name was Michael Price. In police files, Officer Hunt
found a picture of a Michael Price who fit the physical
description given to him by Tilford. The officer prepared a
second eight-person photographic array, which was shown to
Tilford on March 2, 1987. Tilford identified the defendant as
the individual depicted in the second position on the
photographic array. As a result of the identification, a warrant
was issued, and the defendant was arrested on April 3, 1987.

In his first assignment of error, defendant contends that the
district court committed reversible error in overruling the
defendant’s motion to suppress identification testimony of the
victim. Defendant argues that the positioning of the
photographs, and not any independent recall, caused Tilford to
identify defendant and that, as a result, Tilford’s later in-court
identification during trial was unreliable.

In determining the correctness of a trial court’s ruling on a
motion to suppress, this court will uphold a trial court’s
findings of fact unless those findings are clearly erroneous.
State v. Holman, ante p. 57, 424 N.W.2d 627 (1988); State v.
Rowe, 228 Neb. 663, 423 N.W.2d 782 (1988). In determining
whether a trial court’s findings are clearly erroneous, this court
recognizes the trial court as the trier of fact and takes into
consideration that the trial court has observed the witnesses
testifying regarding such motion to suppress. State v. Hayes,
ante p. 53, 424 N.W.2d 624 (1988); State v. Boysaw, 228 Neb.
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316,422 N.W.2d 346 (1988).

The record shows that, prior to trial, the defendant filed a
motion to suppress the testimony identifying the defendant,
claiming that the procedures used to conduct the lineup were
unduly suggestive and that any identification testimony “would
be tainted by the improper and suggestive pretrial identification
procedures employed.” At the suppression hearing, held on
June 29, 1987, Tilford testified as to the identification
procedures used by Officer Hunt for the photographic array on
March 2. Tilford testified that Officer Hunt instructed her that
he wanted her to look at a series of eight photographs to see “if
any one of these guys was him.” Officer Hunt testified that
Tilford looked at all photographs and identified the defendant
“[a]lmost immediately.”

With regard to the use of photographic arrays, we have held
that the determination as to whether the identification
procedures were unduly suggestive and conducive to a
substantial likelihood of irreparable mistaken identification is
to be made by a consideration of the totality of circumstances
surrounding the procedures. State v. Swoopes, 223 Neb. 914,
395 N.W.2d 500 (1986). In Swoopes, we held at 918, 395
N.W.2d at 504: “It seems to the court relatively clear that an
array of five photographs is sufficient to constitute a fair and
adequate array when attempting to identify a single
perpetrator.”

Our review of the record fails to support defendant’s
contention that the identical positioning of Cammerer and the
defendant in the different photographic arrays was unduly
suggestive. There is nothing in the record to indicate that the
positioning of the photographs was other than a mere
coincidence. Officer Hunt testified that he chose photographs
from the police file from “the same age group, color of hair, .
facial hair, the roundness of the face, if they’re heavy” Our
examination of the eight photographs shows that the
individuals depicted in the photographs had dark hair and
beards and appeared to be of the same age group, and that the
array very accurately portrayed persons of a general group very
similar to defendant in appearance. When confronted with the
defendant’s photograph, Officer Hunt testified, Tilford
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became very agitated and exclaimed, “This is the guy, oh my
God.” Defendant’s contention that the photographic lineup was
unduly suggestive is without merit.

Even if the array had been improper, Tilford’s identification
of the defendant at trial was completely supported,
independently, by Tilford’s observations at the time of the
robbery. In that connection, the totality of circumstances
supports the finding of the trial court that the identification
was based on her observation of the defendant during the
robbery and was the basis for the subsequent identification. See
State v. Richard, 228 Neb. 872, 424 N.W.2d 859 (1988).
Tilford testified at trial that she “won’t forget [defendant’s]
face.” She described how the defendant appeared different at
trial because “he doesn’t have a beard today and his hair isn’t
really dirty and straggly as it was.” The in-court identification
was based independently on Tilford’s ability to observe the
defendant during the commission of the crime.

As theidentification procedures used in the present case were
not unduly suggestive, and Tilford’s identification of the
defendant at trial was based on independent recall, defendant’s
first assignment of error is without merit.

In defendant’s second assignment of error, he contends that
the sentence imposed was excessive. The defendant was found
guilty of robbery, pursuant to Neb. Rev. Stat. § 28-324 (Reissue
1985). Robbery is a Class II felony, punishable by a minimum 1
year’s imprisonment to a maximum 50 years’ imprisonment.
The defendant was also found guilty of the use of a firearm to
commit a felony, pursuant to Neb. Rev. Stat. § 28-1205
(Reissue 1985), which is a Class III felony, punishable by a
minimum 1 year’s imprisonment to a maximum 20 years’
imprisonment. The defendant was sentenced to 3 to 7 years on
the robbery charge and 1 to 3 years on the firearms charge, with
the sentences to be served consecutively.

The sentences imposed were well within the statutory limits.
It is settled that a sentence imposed within the limits prescribed
by statute will not be set aside as excessive absent an abuse of
discretion on the part of the sentencing judge. State v.
Ladehoff, ante p. 111, 425 N.W.2d 352 (1988); Srate v.
Clark, 228 Neb. 599, 423 N.W.2d 471 (1988). The trial court did
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not abuse its discretion in imposing the sentence it did.
Defendant’s second assignment of error is without merit.
The judgment of the district court is affirmed.
AFFIRMED.

ROBERT W. FISBECK, APPELLANT, V. SCHERBARTH, INC., A
NEBRASKA CORPORATION, APPELLEE.
428 N.W.2d 141

Filed August 12, 1988. No. 86-742.

1. Breach of Contract: Damages. A suit for damages arising from breach of a
contract presents an action at law.

2. Appeal and Error. Where a law action is tried to the court without a jury, the
finding of the court has the effect of a verdict and will not be disturbed on appeal
unless clearly wrong.

. In an action at law tried without a jury, it is not the role of the Nebraska
Supreme Court to resolve conflicts in or reweigh the evidence, and it will
presume that the trial court resolved any controverted facts in favor of the
successful party and will consider the evidence and permissible inferences
therefrom most favorably to that party.

4. Foreclosure: Equity. A suit in foreclosure is equitable in nature.

5. Equity: Appeal and Error. In an appeal of an equity action, the Nebraska
Supreme Court tries factual questions de novo on the record and reaches a
conclusion independent of the findings of the trial court; provided, where
credible evidence is in conflict on a material issue of fact, the Supreme Court
considers and may give weight to the fact that the trial court heard and observed
witnesses and accepted one version of the facts rather than another.

6. Pleadings: Equity: Trial. When legal matters are presented in a petition and
equitable matters presented in a counterclaim, questions of fact arising from the
counterclaim are to be determined first by the court sitting as a court in equity; if
these determinations do not conclude the entire litigation, then factual questions
arising from other pleadings, those in law, may be submitted to a jury or to the
court as finder of fact in law, as the parties see fit.

7. Pleadings: Equity: Trial: Appeal and Error. It is not error to deny a motion
which cannot be allowed in toto; where the petition states an action in law, the
counterclaim one in equity, and demand is made to try all factual issues to a jury,
itis not error for the trial court to refuse such demand in its entirety, and to try all
issues to the court.




454 229NEBRASKA REPORTS

8. Appeal and Error. Regardless of the applicable standard of review in a given
case, the Nebraska Supreme Court has an obligation to reach an independent
conclusion on a question of law.

9. Jury Trials: Waiver. One entitled to a trial by jury waives such right by
acquiescing in a trial by the court.

10. Contracts: Intent. If a written contract is expressed in unambiguous language, it
is not subject to interpretation and construction, and the intention of the parties
must be determined from the contents of the contract document.

11. Contracts. The determination as to whether an ambiguity exists in a contract is
to be made on an objective basis, not by the subjective contention of the parties;
thus, the fact that the parties urge opposing interpretations does not necessarily
indicate a document is ambiguous.

12. . A contract must be read as a whole, and, if possible, effect must be given
to every part thereof.
13. . In the absence of anything indicating a contrary intention, instruments

executed at the same time, by the same parties, for the same purpose, and in the
course of the same transaction, are, in the eyes of the law, one instrument and
will be read and construed together as if they were as much one in form as they
arein substance.

Appeal from the District Court for Jefferson County:
WiLLiaM B. RisT, Judge. Affirmed as modified.

William J. Panec for appellant.
Ronald R. Brackle for appellee.

HasTtINgs, C.J., CAPORALE, GRANT, and FAHRNBRUCH, JJ.,
and JoHNMuURPHY,D.J.

CAPORALE, J.

Appellant, Robert W. Fisbeck, sued his former employer,
appellee, Scherbarth, Inc., a Nebraska corporation, alleging
the latter breached its written employment contract with
Fisbeck, as the result of which Fisbeck was damaged in that he
(a) was deprived of an interest in land he otherwise would have
acquired without payment, (b) lost salary he otherwise would
have earned, and (c) was not paid wages for certain hours of
work. The employer denied Fisbeck’s averments and
counterclaimed for foreclosure of Fisbeck’s interest in the
subject land. The district court concluded that there was no
written employment contract; that while Fisbeck was entitled to
payment for salary he earned but was not paid, his other two
claims of damage were without merit; and that the employer
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was entitled to foreclose its lien on Fisbeck’s undivided one-half
interest in the subject land. Fisbeck appeals from the judgment
of the district court entered in accordance with its conclusions
and assigns seven errors, which may be summarized as claiming
that (1) the district court’s findings are not supported by the
record and (2) the district court erred in computing the amounts
owed by the parties to each other. We affirm as modified.
Facts

Fisbeck began working for the employer while he was still in
high school, in 1957 or 1958. In 1969 or 1970, he became a
construction crew foreman. Late in 1975, Fisbeck and the
employer entered into an arrangement whereunder Fisbeck was
to acquire certain land from his employer, on which the Fisbeck
home appears to have been built. In this connection the record
contains a document captioned “Agreement Secured by Real
Estate Mortgage,” bearing no date of execution but bearing a
notary’s stamp dated December 29, 1975, and bearing the
signatures of Fisbeck and a Leta R. Fisbeck, as buyers, and of
the employer by its president, as seller, and impressed with the
employer’s corporate seal. The document, henceforth referred
to as the “agreement,” recites the legal description of a certain
lot in Jefferson County and provides the following,
notwithstanding the fact that Leta Fisbeck was never shown to
have been a member of the employer’s work force:

1. All parties hereto agree that the value of the above
described real estate is mutually appraised by the parties
and has a fair market value at the time of conveyance of
the above described real estate in excess of THREE
THOUSAND SIX HUNDRED NINETY FIVE AND
NO/100($3,695.00) DOLLARS.

2. Buyers agree that in return for the deed to the above
described real estate, Buyers will repay Scherbarth Inc.,
by continuing in the employment of Scherbarth Inc., in a
satisfactory manner for a period of Ten (10) years.

3. In the event Buyers wishes [sic] to terminate their
employment with Scherbarth Inc., for any reason prior to
expiration of the ten year period, Buyers agree to repay the
sum of THREE THOUSAND SIX HUNDRED NINETY
FIVE AND NO/100 ($3,695.000) DOLLARS to
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Scherbarth, Inc. This amount can be repaid at the option
of Buyers in full immediately or in Five (5) equal annual
installments, the first such installment to be paid within
Thirty (30) days after termination of employment.
Annual installments thereafter shall be on the same date
of each year thereafter until said amount is paid in full.
Interest shall accrue on the unpaid principal balance at the
rate of 8.5% per annum on the unpaid principal balance.
Interest shall commence to accrue on the date of
termination of employment. Accrued but unpaid interest
shall be paid annually on principal payment dates.

4. If Buyers employment is terminated by Scherbarth,
Inc. through a lay-off occasioned by a decline in business,
termination, or sale of the corporation, such
aforementioned condition to be determined solely by
appropriate resolution of the Board of Directors for said
corporation, at any time during the above ten year period,
the amount due to Scherbarth, Inc. shall be THREE
THOUSAND SIX HUNDRED NINETY FIVE AND
NO/100($3,695.00) DOLLARS less a prorated amount as
credit for that portion of the ten year period that has
expired.

This amount can be repaid at the option of Buyers in
full immediately or in Five (5) equal annual installments,
the first such installment to be paid within Thirty (30) days
after termination of employment. Annual installments
thereafter shall be on the same date of each year thereafter
until said amount is paid in full. No interest shall accrue on
the unpaid principal balance.

5. Buyers agree that if at any time within the Ten (10)
year period above specified the above described real estate
is sold or transferred by Buyers to any other persons, firm
or corporation, the total amount of THREE
THOUSAND SIX HUNDRED NINETY FIVE AND
NO/100 ($3,695.00) DOLLARS would be due to Seller
immediately unless an express written mutual agreement
to the contrary is made between Seller and Buyers.

6. Time is of the essence of each and every term and
condition of this agreement. If Buyers fail to pay any
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amounts due under this agreement or if Buyers fail to
perform any of the other terms, covenants and conditions
of this agreement or if Buyers shall abandon the real
estate, the whole of the indebtedness due under this
agreement shall become and be immediately due and
payable at the option of Seller without further notice or
demand by Seller to Buyers, the said Buyers expressly
waiving all notices required by law to be served upon
Buyers, and Seller may proceed to foreclose this
agreement, promissory note or mortgage in any manner
provided by law or to utilize any other remedies allowed
Seller by law.

In his testimony Fisbeck characterized the agreement as “a
mortgage on the — it’s a work agreement. If I’d have been
employed there for ten years, I wouldn’t have to pay for the
land that I purchased from Ted Scherbarth.” Fisbeck also
testified that his understanding of the agreement at the time he
signed was that “I’d stay there ten years and the land would be
paid for. If I stayed employed with him for ten years, the land
would be paid for.” He also testified that the only benefit he
received when he “bought” the property was his right to
continue his employment. The employer conveyed the subject
land in fee simple absolute to “Robert W. Fisbeck and Leta R.
Fisbeck . . . as joint tenants with right of survivorship, and not
as tenants in common.” Fisbeck’s uncontroverted testimony is
that the deed was executed before he was called upon by the
employer’s president to execute the agreement.

Fisbeck and Leta Fisbeck also signed a “Promissory Note
Secured by Real Estate Mortgage” dated December 29, 1975.
This document, henceforth referred to as the “note,” which
Fisbeck testified he signed in connection with the execution of
the previously described agreement, incorporates the
agreement by reference, sets interest on Fisbeck’s debt to
Scherbarth “after default or maturity” at 9 percent per annum,
and contains an acceleration clause.

The next document, captioned “Real Property Mortgage,”
henceforth referred to as the “mortgage,” recites the legal
description of the subject property and names the employer as
mortgagee and Fisbeck and Leta Fisbeck as mortgagors.
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Fisbeck testified the mortgage was actually signed somewhat
later than the December 29, 1975, date it and the notary’s
certificate bear, but admitted that, in any event, he understood
that the mortgage was related to the agreement and the note and
to his purchase of the property.

After signing the agreement, Fisbeck continued working for
the employer until at least December 3, 1976, at which time he
quit, and after which he made one payment of $739 on the
agreement. By not later than September 1978, the employer
rehired Fisbeck in his former position of crew foreman. The
employer at that time, through its president, Theodore C.
Scherbarth, agreed to reaffirm and reinstate the terms of the
arrangement entered into in 1975.

The employer provided Fisbeck with a pickup truck, which
he drove in connection with the employer’s business and which
he was privileged to use in connection with his own affairs.
Although everyone agrees that the employer’s policy was to
start paying wages when an employee arrived at a particular
jobsite, there is some evidence that all employees were required
to report to the employer’s headquarters in Fairbury at 7
o’clock in the morning and go from there to the various
jobsites. Fisbeck claims that he carried the employer’s tools and
materials to the jobsite in the company pickup and considered
himself responsible for the work crew from the time he left the
employer’s headquarters until all returned at the end of the day.
There is also evidence, however, that there were times when
other arrangements were made to transport employees to a
jobsite. Moreover, although he quickly retracted it, at one point
Fisbeck testified that his hourly rate of pay was increased at
least in part to cover the time spent traveling from the
employer’s headquarters to the various jobsites.

On April 18, 1983, Fisbeck, according to the employer’s
“engineer manager,” Daryl Drewes, angrily refused to perform
job tasks assigned to him. However, David Taylor, whom
Drewes said had been present, denied any memory of the
incident.

On April 23, 1983, a Saturday, Fisbeck was to have worked a
full day on a rush project known as the Roode job. The
employer’s president learned after the fact that Fisbeck had left
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the Roode job that Saturday after only a short period of work.
According to the employer’s president, on Tuesday, April 26,
1983, following a nearly daylong discussion of these events
between himself and Fisbeck, it was determined that Fisbeck’s
relationship with the employer would end. Armondo Leurma,
Oscar Meyn, and Taylor, all of whom worked for the employer
at the time of the event but none of whom did at the time of
trial, testified that they overheard a discussion at a worksite that
day, during which the employer’s president told Fisbeck,
“You’re fired.” The employer’s president testified he did not tell
Fisbeck he was fired but that Fisbeck said he would not work on
the employer’s projects until he had completed an independent
project of his own.
Scope of Review

As a preliminary matter we must establish the scope of this
court’s review of the district court’s factual determinations.
Both Fisbeck and the employer assert that by reason of the
employer’s counterclaim, which involves the foreclosure of a
land contract, this case is one in equity to be reviewed de novo
on the record. In support of this contention the parties cite
Nixon v. Harkins, 220 Neb. 286, 369 N.W.2d 625 (1985). Nixon
involved a suit for specific performance of a contract; as this
court noted there, a suit for specific performance is equitable in
nature. In this case, however, Fisbeck sued for damages arising
from breach of contract; such a suit is clearly legal in nature.
See, e.g., Communications Workers of America v.
Abrahamson, 228 Neb. 335, 422 N.W.2d 547 (1988); Buell,
Winter, Mousel & Assoc. v. Olmsted & Perry, 227 Neb. 770, 420
N.W.2d 280 (1988). Where a law action is tried to the court
without a jury, the finding of the court has the effect of a verdict
and will not be disturbed on appeal unless clearly wrong.
Republican Valley Bank v. Security State Bank, antep. 339, 426
N.W.2d 529 (1988); Kramer v. Mid-Western Development,
Inc., ante p. 86, 425 N.W.2d 336 (1988); McKinstry v. County
of Cass, 228 Neb. 733, 424 N.W.2d 322 (1988). Moreover, in an
action at law tried without a jury, it is not the role of this court
to resolve conflicts in or reweigh the evidence, and this court
will presume that the trial court resolved any controverted facts
in favor of the successful party and will consider the evidence
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and permissible inferences therefrom most favorably to that
party. McKinstry v. County of Cass, supra; Kubista v. Jordan,
228 Neb. 244,422 N.W.2d 78 (1988).

Yet, as the parties correctly note, a suit in foreclosure is
equitable in nature. Western Fertilizer v. BRG, 228 Neb. 776,
424 N.W.2d 588 (1988); Graff v. Burnett, 226 Neb. 710, 414
N.W.2d 271 (1987). In an appeal of an equity action, the
Supreme Court tries factual questions de novo on the record
and reaches a conclusion independent of the findings of the trial
court; provided, where credible evidence is in conflict on a
material issue of fact, the Supreme Court considers and may
give weight to the fact that the trial court heard and observed
witnesses and accepted one version of the facts rather than
another. Southern Lumber & Coal v. M. P. Olson Real Est.,
ante p. 249, 426 N.W.2d 504 (1988); Kula v. Prososki, 228
Neb. 692, 424 N.W.2d 117 (1988); Ames v. George Victor
Corp., 228 Neb. 675, 424 N.W.2d 106 (1988). In this case we
have not a suit in foreclosure, but a counterclaim for
foreclosure. It is apparent that Nixon, supra, does not address
the question presented by this case, namely, What is the scope of
review accorded a case brought as a matter of law in which a
counterclaim in equity has been asserted?

This court appears to have considered precisely this question
in four vintage cases. In the earliest of these, Hotaling v.
Tecumseh Nat. Bank, 55 Neb. 5, 7-8, 75 N.W. 242, 243 (1898),
we said:

The refusal of the trial court to submit the issues to a
jury is the first error assigned. The case made by the
petition was an ordinary legal action to recover damages
for breach of contract, and the issues of fact raised therein
were, of course, triable to a jury. . . . But the answer
presented an equitable counter-claim. . . . These
allegations of the answer were traversed by the reply, and
the issues of fact thus arising were triable to the court
without a jury. In 7 Ency. Pl. & Prac. 810, the rule is thus
stated: “When an equitable defense is presented, it is to be
decided by the court as if it were an equitable proceeding,
before other issues are determined, because the
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determination of the equitable issues in favor of the
defendant would put an end to the litigation, and obviate
the necessity of trying the legal issues involved.” And in
Peden v. Cavins, 134 Ind. 494, it is said that “a demand
for a jury trial should only include a demand for the trial
of such issues as are triable by a jury, and when several
issues are joined in a cause, some triable by jury and some
by the court, and a demand for a jury to try all the issues is
made, it is not error to refuseit.” . . . The action of the trial
court in trying the issues without a jury was, therefore, not
erroneous.

The next case to consider our problem was Jewett v. Black,
60 Neb. 173, 82 N.W. 375 (1900). There, Jewett sold an
undeveloped piece of real estate to Sanford on a land contract.
Sanford then sold the real estate to Black, also by land contract.
Black erected considerable improvements, including two
dwelling houses. Sanford then defaulted on his contract with
Jewett and subsequently surrendered his contract to Jewett,
who brought an action in ejectment against Black. Black
counterclaimed, “demanding a specific execution of the
surrendered contract,” id. at 176, 82 N.W. at 376, a demand
which both the trial court and this court considered equitable in
nature. The trial court ruled for Black on the counterclaim,
Jewett appealed, and in an interesting variation from the facts
in the case presently before us,

[clounsel for [Black] contend that the petition determines
the character of the action, and that the plaintiff having
sued for the possession of the property in controversy, the
judgment rendered in the action is not subject to review by
appeal. To this proposition we can not agree. The answer
of the defendant states facts which it is claimed constitute
a cause of action against the plaintiff for specific
performance of a contract. That is the action which has
been tried; it is the action in which judgment has been
rendered. It is the case presented by the record for review.
Upon this point the decision in Hotaling v. Tecumseh Nat.
Bank, 55 Nebr. 5, [75 N.W, 242 (1898),] is of controlling
authority.
Id. at 176-77, 82 N.W. at 376.
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Some time later, in Card v. Deans, 84 Neb. 4, 5, 120 N.W.
440, 441 (1909), this court stated:
Plaintiff complains because he was refused a jury trial.
The petition was such as is usual in actions in ejectment,
but the defendant alleged ownership of the real estate, and
prayed for affirmative equitable relief, which could not be
granted in a jury trial. This court has held that in a law
action where the answer sets up an equitable counterclaim
the cause is triable to the court. Hotaling v. Tecumseh
National Bank, 55 Neb. 5 [75 N.W. 242 (1898)]. In Jewett
v. Black, 60 Neb. 173, [82 N.W. 375 (1900),] it was held
that in an action in ejectment where the defendant prays
for affirmative equitable relief, and pleads facts entitling
him thereto, the issues are triable to the court without a
jury. The case at bar falls within this rule, and a jury trial
was properly denied.
More recently, in Van Horn v. Lincoln Sales Outlet Co., 127
Neb. 301, 255 N.W. 36 (1934), Van Horn sued for damages for
breach of an employment contract, and the defendants,
alleging that Van Horn had been a partner in the firm,
counterclaimed for an accounting. Van Horn demurred to the
cross-petition; the demurrer was sustained; and the defendants
appealed. Reasoning that Van Horn’s demurrer constituted an
admission of the defendants’ allegation that he had been a
partner in the firm, this court, citing Hotaling, supra, Jewett,
supra, and Brown v. Keith, 1 Neb. (Unoff.) 649, 96 N.W. 59
(1901), about which more will be written shortly, concluded:
The answer standing unattacked by demurrer of course
would constitute a defense. The cross-petition raises the
right of equitable relief, affirmatively prayed for. We are
not deciding what the lower court should or should not
have done on the motion to strike the cross-petition, but
decide this matter solely on the basis of the demurrer filed.
In view of the holdings of this court, we are of the opinion
that the demurrer should have been overruled and the
cause should be tried to the court as an equity action.
127 Neb. at 307,255 N.W. at 39.
The cases reviewed above state or cite to the rule we are
exploring in essentially these terms: “Where the answer to a
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petition in law presents an equitable counterclaim, which is
traversed by a reply, the issues of fact thus arising are triable to
the court without a jury.” Unfortunately, standing alone, this
formulation of the rule leaves somewhat ambiguous which
issues of fact are to be tried without a jury: those raised by the
counterclaim only, or those raised by all the pleadings. In other
words, this statement of the rule, standing alone, leaves
unanswered the question, Does presentation of an equitable
counterclaim convert the entire action into one in equity, or is
the separate law character of the other pleadings preserved? As
this court pointed out in its first pronouncement on the matter,
“ ‘a demand for a jury should only include a demand for the
trial of such issues as are triable by a jury . . . .’ ” Hotaling v.
Tecumseh Nat. Bank, 55 Neb. 5, 7, 75 N.W. 242, 243 (1898).
Hotaling teaches that when legal matters are presented in a
petition and equitable matters presented in a counterclaim,
questions of fact arising from the counterclaim are to be
determined first by the court sitting as a court in equity; if these
determinations do not conclude the entire litigation, then
factual questions arising from other pleadings, those in law,
may be submitted to a jury or to the court as finder of fact in
law, as the parties see fit. However, it is not error to deny a
motion which cannot be allowed in toto. Vore v. State, 158 Neb.
222, 63 N.W.2d 141 (1954); Draper v. Taylor, 58 Neb. 787, 719
N.W. 709 (1899). Thus, as Hotaling v. Tecumseh Nat. Bank,
supra, held, where the petition states an action in law, the
counterclaim one in equity, and demand is made to try all
factual issues to a jury, it is not error for the trial court to refuse
such demand in its entirety and to try all issues to the court.
This, then, is the rule in Nebraska.

Nebraska is not alone in adhering to this rule. See, e.g.,
Turner v. Burlington Northern R. Co., 771 F.2d 341 (8th Cir.
1985) (questioned on an unrelated issue in Kansas City
Laborers Pension E v. Paramount Indus., 829 E2d 644 (8th
Cir. 1987)); Atlantic Veneer Corporation v. Sears, 232 N.W.2d
499 (Iowa 1975); Sowles v. Beaumier, 227 A.2d 473 (Me. 1967);
Quine et ux v. Sconce, 209 Or. 486, 306 P.2d 420 (1957).

~ Of the Nebraska cases reviewed above, only Jewett v. Black,
60 Neb. 173, 82 N.W. 375 (1900), may be said to apply the rule
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under consideration in a manner consistent with its expression
in Hotaling, supra. Card v. Deans, 84 Neb. 4, 120 N.-W. 440
(1909), suggests too broad an interpretation of the Hotaling
rule, for Hotaling never intended the mere filing of a
counterclaim in equity to deny a plaintiff in law the right to a
jury trial. Language in Card which so suggests is inaccurate.
The same is true of the language in Van Horn which suggests a
like result. See, also, Simmons v. Baker, 109 Neb. 853, 192
N.W. 511 (1923), in which the trial court accommodated the
various parties’ rights through use of an advisory jury; the
statement there, however, that “[t]he issue, therefore, became
triable to the court without a jury,” is improvident. Id. at
853-54, 192 N.W. at 511.

Returning, as promised, to Brown v. Keith, 1 Neb. (Unoff.)
649, 96 N.W. 59 (1901), we note that this case too presents an
opportunity for confusion, which we here forestall. In Brown,
the plaintiff alleged breach of an employment contract and
prayed for damages. “To this, and the other counts of this
petition, the defendant answered setting up an equitable
defense, and the reply of the plaintiff thereto was a general
denial.” Id. at 650, 96 N.W. at 60. Although it appears that in
the older cases the notion of “equitable defenses” may have
included equitable counterclaims, see, e.g., Hotaling v.
Tecumseh Nat. Bank, supra, such is not the case today. As this
court noted in McGerr v. Marsh, 148 Neb. 50, 58, 26 N.W.2d
374,378 (1947):

The term counterclaim is broader and more
comprehensive than recoupment, set-off, or cross-action,
and, subject to statutory limitations, secures to defendant
the full relief which a separate action at law or in equity
would have secured. . . .

Such claim or demand must be more than a mere
defense to plaintiff’s cause of action, or in reduction of his
damages; “it must be an existing, valid, and enforceable
cause of action in favor of the defendant against the
plaintiff.”

(Citations omitted.) Clearly, the rules regarding equitable
defenses are not necessarily the same as those regarding
equitable counterclaims. See, e.g., White v. Medico Life Ins.
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Co., 212 Neb. 901, 327 N.W.2d 606 (1982); The Tilden Bank v.
Retzlaff, 188 Neb. 834, 199 N.W.2d 734 (1972).

It is also clear that the Hotaling rule under consideration
does not alter the equally time-honored principle that if a court
of equity has properly acquired jurisdiction in a suit for
equitable relief, it may make complete adjudication of all
matters properly presented and involved in the case and grant
relief, legal or equitable, as may be required and thus avoid
unnecessary litigation. See, e.g., Kuhiman v. Cargile, 200 Neb.
150, 262 N.W.2d 454 (1978) (presents an obverse situation to
that presented here: plaintiff Kuhlman had filed suit in equity,
and defendants Cargile had filed a counterclaim sounding in
law). Similarly, where the proof fails to establish a right to
equitable relief, the court will nonetheless retain jurisdiction for
the purpose of administering complete relief between the
parties with respect to the subject matter. Trump, Inc. v. Sapp
Bros. Ford Center, Inc., 210 Neb. 824, 317 N.W.2d 372 (1982).
In Nebraska, equity acquires jurisdiction over the action when
the averments of the pleadings and the relief sought indicate
that the main object of the action is equitable in nature. See,
e.g., Buell, Winter, Mousel & Assoc. v. Olmsted & Perry, 227
Neb. 770, 420 N.W.2d 280 (1988) (and cases cited therein);
Holman v. Papio Nat. Resources Dist., 228 Neb. 94, 421
N.W.2d 430 (1988) (“Although the plaintiff sought damages for
an alleged taking and damaging of his property in violation of
Neb. Const. art. I, § 21, we treat the case as an action in equity
for injunctive relief.” Id. at 95, 421 N.W.2d at 432).
Furthermore, as this court observed in Klitzing v. Didier, 215
Neb. 122, 337 N.W.2d 418 (1983), new and distinct matter not
maintainable as a counterclaim under statutory provisions and
not involved in a proper termination of the subject matter of the
original suit must be litigated in a separate action.

It is apparent that in the district court, Fisbeck, had he
sought a jury trial on his petition, would have been entitled to
one, although factual issues arising in the context of the
employer’s counterclaim would have been submitted first to the
court in equity. Fisbeck, however, suffered his claims to be tried
to the court, thereby waiving his right to a jury. Trump, Inc. v.
Sapp Bros. Ford Center, Inc., supra; McKinney v. County of
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Cass, 180 Neb. 685, 144 N.W.2d 416 (1966); Miller v. Knight,
146 Neb. 207, 19 N.W.2d 153 (1945); Helming v. Forrester, 87
Neb. 438, 127 N.W. 373 (1910), overruled on other grounds
Criswell v. Criswell, 101 Neb. 349, 163 N.W. 302 (1917). On
facts such as these, it is entirely appropriate for the trial court to
consider all factual issues at one time, bearing in mind that it
speaks as a court of law regarding issues of fact arising from the
pleadings in law, and as a court of equity regarding issues of
fact arising from the equitable counterclaim.

Applying the Hotaling rule to the facts of the present case,
we see that Fisbeck’s suit, representing an action at law, and the
employer’s counterclaim, representing an action in equity, must
be reviewed separately in this court, with the legal standard of
review applied to the district court’s determinations of Fisbeck’s
action, and the equitable or de novo on the record standard
applied to the employer’s counterclaim. See Atlantic Veneer
Corporation v. Sears, 232 N.W.2d 499 (Iowa 1975). See, also,
Allen v. AT&T Technologies, 228 Neb. 503, 423 N.W.2d 424
(1988) (according differing standards of review to separate law
and equity actions consolidated for trial).

Analysis

Having at last determined the scope of this court’s review, we
proceed to a consideration of Fisbeck’s assignments of error.

Fisbeck’s claim that he was damaged because the termination
of his employment deprived him of the ability to acquire the
subject land without further payment rests on the premise that
the agreement required the employer to keep him employed for
a period of 10 years absent occurrence of the events
contemplated by paragraph 4 of the agreement. The employer’s
claim of foreclosure in turn rests on the premise that there was
no such obligation on its part. Thus, as established in the Scope
of Review section of this opinion, to the extent factual
questions may be involved, Fisbeck’s employment claim is to be
reviewed under a different standard than is the employer’s
foreclosure counterclaim. However, regardless of the differing
standards of review accorded factual questions, this court has
an obligation to reach an independent conclusion on a question
of law. Monahan v. School Dist. No. 1, ante p. 139, 425
N.W.2d 624 (1988); Ames v. George Victor Corp., 228 Neb.
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675, 424 N.W.2d 106 (1988); Communications Workers of
America v. Abrahamson, 228 Neb. 335, 422 N.W.2d 547
(1988). Moreover, if a written contract is expressed in
unambiguous language, it is not subject to interpretation and
construction, and the intention of the parties must be
determined from the contents of the contract document.
Lueder Constr. Co. v. Lincoln Electric Sys., 228 Neb. 707, 424
N.W.2d 126 (1988); Osmond State Bank v. Uecker Grain, 227
Neb. 636, 419 N.W.2d 518 (1988); State ex rel. NSBA v.
Douglas, 227 Neb. 1, 416 N.W.2d 515 (1987); Washington
Heights Co. v. Frazier, 226 Neb. 127, 409 N.W.2d 612 (1987).
The determination as to whether an ambiguity exists in a
contract is to be made on an objective basis, not by the
subjective contention of the parties; thus, the fact that the
parties urge opposing interpretations does not necessarily
indicate a document is ambiguous. Lueder Constr. Co. v.
Lincoln Electric Sys., supra; Luschen Bldg. Assn. v. Fleming~
Cos., 226 Neb. 840, 415 N.W.2d 453 (1987). Nor may a party be
permitted to pick and choose among the clauses of a contract,
accepting only those which advantage it; thus, a contract must
be read as a whole, and, if possible, effect must be given to
every part thereof. Lueder Constr. Co. v. Lincoln Electric Sys.,
supra. Finally, in the absence of anything indicating a contrary
intention, instruments executed at the same time, by the same
parties, for the same purpose, and in the course of the same
transaction, are, in the eyes of the law, one instrument and will
be read and construed together as if they were as much one in
form as they are in substance. Kearney Centre Inv. v. Thomas,
antep. 21,424 N.W.2d 620 (1988); Peterson v. Hynes, 220 Neb.
573,371 N.W.2d 664 (1985).
Employment

Applying those rules concerning the reading of contracts to
the documents before us compels the conclusion, as a matter of
law, that the employer was not obligated to keep Fisbeck on its
work force for any period of time. The agreement and related
instruments merely evidence an arrangement to buy and sell
real estate, provide for alternate methods of payment, and
secure the seller until fulfillment of the arrangement. Thus, the
district court’s legal conclusion that Fisbeck had no written
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contract for a specific period of employment is correct. The
district court’s factual finding that Fisbeck was properly fired is
not clearly wrong. Accordingly, Fisbeck is entitled to no
damages on his theory that he lost salary he would have earned
under the agreement.

Foreclosure

This brings us to the employer’s counterclaim. Our de novo
review of the record convinces us that the agreement was
entered into on December 29, 1975; thus, the 10-year period
would have ended on December 29, 1985.

It is clear that Fisbeck was employed for at least 11 months
following execution of the agreement with the employer, and
for 55 months from the time of his return in 1978 until he was
firedin 1983. Fisbeck is therefore entitled under the terms of the
agreement to prorated credit for 66 months of employment;
this represents 55 percent of the 120 months making up the
stated 10-year term of the agreement. Fisbeck’s debt to the
employer is therefore reduced to $1,662.75, and further
reduced by the amount paid by Fisbeck to the employer, under
the agreement, on December 23, 1976, $739, leaving Fisbeck
indebted to the employer in the amount of $923.75. The
agreement provides that no interest is to accrue on this amount
until default, after which interest is to accrue at the rate of 9
percent per annum. Fisbeck was to have paid the $923.75 to the
employer immediately upon termination, or to have made the
first of five equal annual installment payments within 30 days
after termination, or by May 26, 1983. Fisbeck did not do so
and has been in default on the agreement since. Fisbeck
therefore owes the employer the amount of $923.75, with
interest accruing at the rate of 9 percent per annum from May
26, 1983, until payment, and the employer has a lien against the
land in that amount rather than the $3,738.69 with interest
from June 5, 1986, as found by the district court. Since Leta
Fisbeck was not made a party to this action, the lien, as properly
determined by the district court, extends only to Fisbeck’s
individual one-half interest in the property.

' Hours Worked

Finally, Fisbeck asserts he is entitled to wages he earned by

performing work-related tasks at the employer’s headquarters
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many mornings prior to his departure for and arrival at various
jobsites, but for which he was not paid. Notwithstanding the
district court’s factual finding that Fisbeck knew that under the
terms of his employment he was to draw wages only from the
time he arrived at a jobsite, it awarded him $92.80 under the
authority of the federal Fair Labor Standards Act, 29 U.S.C.
§8§ 201 et seq. (1982). That act requires that employers subject
to its provisions pay each covered employee specified wages for
all hours worked. In oral argument before this court, however,
Fisbeck conceded that there is absolutely nothing in the record
to indicate that the employer is involved in interstate commerce
and thus subject to the provisions of the act. Indeed, the record
does not tell us the exact nature of the employer’s business; it
only tells us that the employer is engaged in constructing or
erecting something. Without at least some minimal showing as
to the employer’s relationship to interstate commerce, the Fair
Labor Standards Act cannot be said to apply. See, e.g., Banks
v. Mercy Villa Care Center, 225 Neb. 751, 407 N.W.2d 793
(1987). Thus, it must be concluded that the district court erred
as a matter of law in entering judgment in favor of Fisbeck
under the authority of that act.

Nevertheless, Fisbeck cites Bolan v. Boyle, 218 Neb. 85, 352
N.W.2d 586 (1984), and North v. City of Omaha, 215 Neb. 107,
337 N.W.2d 409 (1983), as supporting this claim for wages.

In Bolan v. Boyle, supra, the plaintiff civilian employees of
the city of Omaha worked under a written contract of
employment, arrived at through collective bargaining with their
union, which provided in relevant part:

“Employees of the Public Safety Department shall
receive a one-half (!/2) hour meal period without pay, and
such meal period shall not be considered as time worked,
except for those employees who by the nature of their
work are required to be on duty for eight (8) consecutive
hours, in which case they shall receive a one-half (!/2) hour
meal period with pay and such time shall be considered as
time worked.”

(Emphasis omitted.) Id. at 87, 352 N.W.2d at 588. The issue
Bolan presented was whether the plaintiffs were “employees
who by the nature of their work are required to be on duty for
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eight (8) consecutive hours.” This court found that they were
and that they were entitled to compensation under the terms of
their contract.

While in North v. City of Omaha, supra, we noted that
substantial authority exists for the proposition that work not
requested but permitted is worktime and compensable, the case
rested on the provisions of the ordinances which delineated the
terms of the city’s employment contract with its auto repair
foremen. These ordinances provided, among other things:

“Eight (8) hours shall constitute a day’s work and five (5)
calendar days shall constitute a week’s work for all
municipal employees. ... '

“...Overtime worked by municipal employees shall be
compensated by pay or compensatory time off in
accordance with the following procedures . . . . Work
performed in excess of forty (40) hours per week shall be
compensated at the rate of time and one-half for the
number of hours of overtime worked . . . .”

Id. at 108, 337 N.W.2d at 410. In North, the question was, Is
lunch time and the period prior to the start of the workday,
during which the employer permitted the plaintiffs to work,
compensable under the employment terms of the quoted
ordinances? This represents a situation quite different from
that presented in this case. In this case the contract of
employment to which Fisbeck agreed when he returned to work
for the employer in September 1978 provided that he was not to
receive compensation for tasks performed prior to arrival at the
jobsite. There is, however, evidence from which a trier of fact
could find that in recognition of the work performed by
Fisbeck prior to arrival at the jobsite, the employer had
increased the wages paid him while at the jobsite. Thus, under
the terms of his contract with the employer, Fisbeck’s claim in
this regard must fail.
Decision

Accordingly, the judgment of the district court is affirmed as
modified in this opinion.

AFFIRMED AS MODIFIED.
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1. Statutes. Statutes relating to the same subject are in pari materia and should be
construed together.

2. Uniform Commercial Code: Liens: Words and Phrases. The “any loss”
provision of Neb. U.C.C. § 9-507(1) (Reissue 1980), as to junior lienholders,
refers to the loss of any surplus proceeds due to an improper disposition of
repossessed collateral.

3. Liens: Sales: Words and Phrases. Surplus proceeds means the difference
between the fair market value of the collateral, if sold at a proper sale, and the
amount required to satisfy the senior lien.

4. Uniform Commercial Code: Liens: Notice: Sales. A junior lienholder can only
be said to suffer a loss due to lack of notice, pursuant to Neb. U.C.C. § 9-507(1)
(Reissue 1980), if a commercially reasonable sale would have produced an
amount in excess of the senior lien.

Appeal from the District Court for Dakota County: ROBERT
E. OttE, Judge. Reversed and remanded with directions.

Daniel L. Hartnett, of Crary, Huff, Clem, Raby & Inkster,
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WHITE, J.

This case involves a dispute between a senior secured
creditor, Nebraska State Bank (hereafter NSB), and a junior
lienholder, William and Marilyn McGowen, both NSB and
McGowens having secured interests in certain cattle owned by
debtor/farmer Paul High. The McGowens filed a petition in
the district court for Dakota County alleging that NSB had
wrongfully converted certain livestock in which the McGowens
held a perfected security interest.

Pursuant to a stipulation of the parties, the trial was
bifurcated on the issue of liability and the issue of damages. The
trial was before a jury, and most of the evidence was presented
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by stipulation. The stipulated facts are as follows. On or about
October 8, 1980, the McGowens sold to Paul High various
items of personal property and livestock. An exact list of these
items was incorporated into a purchase agreement dated
October 8, 1980. In that agreement High granted the
McGowens a security interest in that personal property and
livestock.

On December 18, 1980, High granted to NSB, as
consideration for a promissory note in the amount of
$86,695.76 executed on that date, a security interest in all his
farm products, including but not limited to all of his livestock,
i.e., all of his cattle, hogs, etc. By September 5, 1984, High’s
total indebtedness to NSB apparently amounted to
$372,341.95.

NSB perfected its security interest by filing a financing
statement with the county clerk in Dakota County on December
20, 1980. The McGowens perfected their security interest by
filing a financing statement and security agreement with the
county clerk on April 28, 1981,

High defaulted on the purchase agreement entered into with
the McGowens and also defaulted on his obligations to NSB. In
September of 1984, NSB repossessed and sold 97 head of cattle
owned by High. The cattle were sold on September 25, 1984, at
Bleil-Chapman Livestock Auction Company in Moville, Iowa,
for a total sales price of $28,956.01, with net proceeds of
$27,872.29 after expenses. After application of the cattle sale
proceeds, and other proceeds not involved in this suit, to High’s
debt to NSB, the remaining obligation amounted to
$314,046.46.

NSB had notice and knowledge of the McGowen security
interest from and after March 1984. On September 25, 1984,
the date of repossession and sale of the cattle, each of the
parties to this suit had a valid and existing security interest in the
repossessed collateral.

It was further stipulated that at no time prior to the sale of
the cattle did NSB give notice of the repossession or sale to the
McGowens. Neb. U.C.C. § 9-504(3) (Reissue 1980) requires a
secured creditor to notify “any other secured party” of the
intended disposition of repossessed collateral, except in certain
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circumstances not applicable to this case.
Following the reading of the stipulated facts to the jury,
plaintiffs-appellees, McGowens, moved for a directed verdict
on the issue of liability. The court sustained the motion and
found, as a matter of law, that NSB failed to give notification
of the sale to the McGowens, as required by law.
The only issue submitted to the jury and the only issue before
this court on appeal is that of damages. We note that the
liability issue (whether notice was required) could have been
subject to dispute; however, appellant does not raise the
question. Defendant-appellant stipulated away the exceptions
to the notice requirement found in § 9-504(3). These exceptions
at least raised a question as to whether NSB was required to give
notice to the McGowens. Since appellant does not raise the
issue, we will not address it, especially in light of this court’s rule
that a party cannot be heard to complain of error which the
party was instrumental in bringing about. First West Side Bank
v. Hiddleston, 225 Neb. 563,407 N.W.2d 170 (1987).
The questions presented on appeal require this court to
address a narrow issue relating to the measure of damages in
cases involving the “any loss” provision of Neb. U.C.C.
§ 9-507(1) (Reissue 1980). Section 9-507(1) provides, in relevant
part:
If the disposition has occurred the debtor or any person
entitled to notification or whose security interest has been
made known to the secured party prior to the disposition
has a right to recover from the secured party any loss
caused by a failure to comply with the provisions of this
part.

(Emphasis supplied.)

Following the court’s finding of liability on the part of NSB,
the issue of damages was submitted to the jury. Evidence was
presented to the jury on the issue of “whether or not [the
McGowens] sustained any loss or any damage as a result of the
failure [of NSB to give notice], and if they did, the amount of
such loss.” At the close of all the evidence the jury was
instructed by the court, deliberated, and returned a verdict in
favor of the McGowens in the amount of $14,000.

At trial and on appeal, McGowens argue that they were
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damaged by the failure of notice because they were deprived of
the profit they could have realized by buying the livestock
themselves at the sale and subsequently reselling it at a higher
price. William McGowen testified at trial that the cattle, which
sold for $28,956, were in fact worth approximately $50,000.
McGowen testified as an expert based on some 30 years’
experience as a farmer engaged in raising and selling cattle and
pigs. In his opinion, auctions are generally used as a quick way
to get rid of cattle and do not produce the best price when selling
a herd. McGowen testified that if he had been notified of the
sale, he would have tried “[t]o stop the sale . . . and if I couldn’t
do that I would have tried to buy them back.”

The court instructed the jury on plaintiffs’ theory of the
damages issue. The instruction read in part:

The plaintiffs claim that by reason of not receiving
notice, they were deprived of the opportunity to attend the
sale and purchase the cattle, claiming that they were worth
more than the sale price, and that they could have made an
advantageous purchase, and that they were therefore
damaged to the extent of the profit they could have made.

Appellant, NSB, argues that the “any loss” provision of
§ 9-507(1) must be read in conjunction with Neb. U.C.C.
§ 9-312 (Cum. Supp. 1984) and § 9-504, the result being that
the McGowens have, as a matter of law, sustained no loss. We
agree with appellant’s position.

As appellant points out, § 9-507(1) does not exist in a
vacuum. That section must be read with reference to the other
provisions of Neb. U.C.C. art. 9 (Reissue 1980 & Cum. Supp.
1984). Statutes relating to the same subject are in pari materia
and should be construed together. Northwest High School Dist.
No. 82 v. Hessel,210Neb. 219, 313 N.W.2d 656 (1981).

Section 9-312(5) contains the first-to-file rule governing
priority between conflicting security interests in the same
collateral. A fundamental rule of article 9 and its notice filing
system is that when a conflict exists between security interests in
the same collateral, and the security interests were perfected by
filing, the first in time to file a financing statement has priority.
North Platte State Bank v. Production Credit Assn., 189 Neb.
44,200N.W.2d 1 (1972).



McGOWEN v. NEBRASKA STATE BANK 475
Citeas 229 Neb. 471

Section 9-504(1) establishes the order in which proceeds are
distributed upon the disposition of collateral pledged under
article 9. Section 9-504(1) establishes that

[t1he proceeds of disposition shall be applied in the order
following to

(a) the reasonable expenses of retaking, holding,
preparing for sale or lease, selling, leasing, and the like
and, to the extent provided for in the agreement, the
reasonable attorney’s fees and legal expenses incurred by
the secured party;

(b) the satisfaction of indebtedness secured by the
security interest under which the disposition is made;

(c) the satisfaction of indebtedness secured by any
subordinate security interest in the collateral if written
notification or demand therefor is received before
distribution of the proceeds is completed. If requested by
the secured party, the holder of a subordinate security
interest must seasonably furnish reasonable proof of his
interest, and unless he does so, the secured party need not
comply with his demand.

(Emphasis supplied.)

It is clear from the stipulated facts at trial that NSB filed its
financing statement a full 4 months prior to the McGowens’
filing. Pursuant to § 9-312(5), NSB’s security interest in the
cattle is paramount and superior to that of the McGowens. The
trial court made such a finding, albeit implicit, when it
instructed the jury that “as a matter of law . . . the defendant
had a prior or first security interest in the cattle.”

Given NSB’s superior lien position, § 9-504(1) entitles NSB
to credit the amounts realized from the sale to the satisfaction
of High’s indebtedness to NSB. The “satisfaction of [any]
indebtedness secured by any subordinate security interest” is
last in priority for distribution of the sale proceeds. If those
proceeds are insufficient to satisfy the senior secured party’s
lien, the junior lienholder takes nothing.

We hold that the “loss” envisioned by § 9-507(1), as to junior
lienholders, refers to the loss of any surplus proceeds due to an
improper disposition of the collateral. Surplus proceeds in this
case means the difference between the fair market value of the
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collateral, if sold at a proper sale, and the amount required to
satisfy the senior lien. Thus, a junior lienholder can only be said
to suffer a loss due to lack of notice if a commercially
reasonable sale would have produced an amount in excess of
the senior lien.

Our position finds support in the minimal case law and
commentary existing on conflicts arising under § 9-507(1)
between junior and senior lienholders. In Food City, Inc. v.
Fleming Companies, Inc., 590 S.W.2d 754 (Tex. Civ. App.
1979), and Young v. Golden State Bank, 41 Colo. App. 480, 589
P.2d 1381 (1978), the courts held that the junior lienholders had
suffered no loss if the fair market value of the collateral sold
was less than the amount of the senior liens.

We note that one authoritative commentator has also
suggested the same result which we reach in this opinion.
Nickles, Rights and Remedies Between U.C.C. Article 9
Secured Parties With Conflicting Security Interests in Goods,
68 Iowa L. Rev. 217 (1983). As noted by Nickles, calculation of
damages under the “any loss” provision of § 9-507(1) is not
explained by the section itself or by any other section within
article 9. Given that the code does not specify any measure of
damages in these cases, it is appropriate to look to precode cases
for guidance.

Nickles points out that

[ulnder pre-Code law, if a senior secured creditor
improperly disposed of collateral, his conduct was
characterized as a conversion. Of course, the junior
creditor could not recover the full value of the collateral,
but could recover only the value of his interest therein.
This value was calculated by determining the market value
of the property as of the time of the conversion and
subtracting therefrom the amount of the senior creditor’s
encumbrance. A senior secured party’s liability to a
subordinate secured party under section 9-507(1) for
failing to comply with the provisions of Part 5 also should
be calculated in this manner, whether or not the
misconduct is technically characterized as a conversion.
When a proper sale is conducted, the junior secured party
can expect to receive only the surplus proceeds that remain
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after the senior creditor has satisfied the expenses of
foreclosure and his own superior security interest. . . . If
the senior creditor’s sale of the collateral is improperly
conducted, the junior secured party’s actual loss is the
amount that would have remained after subtracting the
legitimate expenses of foreclosure and the senior creditor’s
security interest from the amount that would have been
produced by a proper sale—the fair market value of the
collateral. Measuring the junior secured party’s “any loss”
under section 9-507 in this way is essentially identical to
the method used in pre-Code cases of this sort, and, more
important, it will put the subordinate creditor “in as good
a position as if the other party [the senior secured party]
had fully performed,” which is the express purpose of the
Code remedies.
(Emphasis supplied.) Nickles, supra at 235-36.

The precode measure of damages result set forth in the
Nickles article is identical to the precode result reached by
Nebraska courts. Disputes between chattel mortgagees were
settled according to this principle: “The rule is well settled in
this state that if the actual value of the property is applied upon
the mortgage, and is insufficient to pay the same the mortgagee
cannot be held liable to the mortgagor or subsequent
mortgagees in an action for conversion of the property.”
Dempster Mill Mfg. Co. v. Wright, 1 Neb. (Unoff.) 666, 668, 95
N.W. 806, 807 (1901).

Our interpretation of the “any loss” provision of § 9-507(1),
based on a necessary reference to §§ 9-312(5) and 9-504(1), is
not only consistent with this state’s precode case law, but also
effectuates the code’s desire that the “aggrieved party may be
put in as good a position as if the other party had fully
performed. ...” Neb. U.C.C. § 1-106 (Reissue 1980).

In the case at bar McGowens offered testimony alleging that
the cattle were worth nearly $50,000, instead of the $28,956
which NSB sold them for at auction. Even if we accept
McGowens’ value estimate as true, this would not entitle the
plaintiffs to any recovery. The evidence indicated that High was
indebted to NSB for over $372,000. Applying these facts to our
holding regarding the “any loss” provision of § 9-507(1), we
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conclude that in the absence of evidence that these cattle were
worth over $372,000, i.e., the amount sufficient to satisfy the
senior lien, McGowens have suffered no loss.

This case also included a cross-appeal in which the
McGowens, as cross-appellants, challenged an order of the
district court recalling a writ of execution on the judgment in
this case. Although we find no authority for the district court’s
action, any further disposition of this issue is unnecessary, given
our decision on the main issue in this case.

The jury verdict in this case in favor of plaintiffs-appellees
must be set aside because, as a matter of law, there was no
evidence to support a finding of damages. We reverse, and
remand the cause to the district court with directions to enter an
order accordingly.

REVERSED AND REMANDED WITH DIRECTIONS,

FIrsT NATIONAL BANK OF HAYES CENTER, A NATIONAL BANKING
CORPORATION, APPELLANT AND CROSS-APPELLEE, V. RICKEL, INC.,
AKANSAS CORPORATION, APPELLEE AND CROSS-APPELLANT.

' 427N.W.2d 777

Filed August 12, 1988. No. 86-941.

1. Replevin. Replevin will not lie against one who is not detaining the property
when the writ is sued out.

2. Collateral Estoppel. Collateral estoppel may only be applied to an identical issue
decided in a prior action.

3. Trial: Appeal and Error. An issue not presented to or passed upon by the trial
court is not an appropriate issue for consideration on appeal.

4. Replevin: Time. Property subject to replevin is to be valued at the time of trial.

Appeal from the District Court for Hitchcock County: JAck
H. HEnDRIX, Judge. Reversed and dismissed.

Stanley C. Goodwin, of Colfer, Lyons, Wood, Malcom &
Goodwin, for appellant.

Royce E. Norman, of Kelley, Scritsmier, Moore & Byrne,
P.C., for appellee.
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BosSLAUGH, WHITE, and SHANAHAN, JJ., and SPRAGUE and
THoMPSON, D. J]J.

SPRAGUE,D.J.

Plaintiff, First National Bank of Hayes Center, perfected a
security interest in wheat owned by James Palic in May of 1982.
In October of 1982, Palic sold 10,483.83 bushels of the wheat to
one Jimmie Sailors.

During the period of October 25 through 27, 1982, Sailors
sold the wheat to VerDon Scott, doing business as Beverly Grain
Company, and the wheat was delivered at that time.

On November 26, 1982, a shortage of wheat was identified in
the Beverly Grain Company elevator, amounting to 41,285
bushels.

On February 8, 1983, First National Bank filed a replevin
action against Scott, doing business as Beverly Grain Company,
and requested the district court for Hitchcock County to enter
judgment for the return of the wheat or the value thereof.

On May 23, 1983, the daily position records of the Beverly
Grain Company showed “company-owned” wheat of
11,245.34 bushels, less 41,285 bushels missing since November
26, 1982, which missing bushels were identified in the records
under “adjustments.”

Scott purchased a leasehold interest in the elevator facilities
from Rickel, Inc., on contract on June 6, 1977. Scott
independently operated and was in sole possession of the
facility from that time until August of 1983.

Rickel took possession of the grain elevator facilities on
August 19, 1983. The repossession took place pursuant to a
written agreement between Scott and Rickel, wherein it was
stated that “as a result of the theft, conversion or loss of large
quantities of grain from the Grain Elevator Facility, Scott is no
longer able to own, operate, and manage the Grain Elevator
Facility.” The repurchase of the facilities was a purchase by
Rickel of assets only. The only liabilities Rickel agreed to be
responsible for were the “open storage,” “warehouse receipts,”
and “Commodity Credit Corporation” obligations then
appearing on the records of the Beverly Grain Company.

The U.S. Department of Agriculture conducted an audit of
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Scott’s elevator on August 18, 1983, including a measurement
of the wheat in the elevator at that time. The USDA determined
that the elevator contained only 378 bushels of wheat owned by
Scott.

Rickel also conducted an audit and measurement of the grain
in the elevator on August 18, 1983, and determined that the
elevator contained 377.69 bushels of wheat owned by Scott at
the end of that working day. Scott’s records revealed no
ownership interest of wheat in the names of the bank, Jimmie
Sailors, or James Palic.

The purchase or repossession of the elevator by Rickel on
August 19, 1983, included the purchase by Rickel of all wheat
then owned by Scott in the elevator, amounting to 377.69
bushels.

On December 12, 1983, the district court for Hitchcock
County, Nebraska, after a hearing in which neither Scott nor his
counsel participated, entered judgment for the bank and
against Scott for the return of the wheat or $35,120.84. The
judgment entered against Scott was based upon the per-bushel
price which Sailors agreed to pay Palicin October of 1982.

This replevin action was filed by the bank against Rickel on
March 29, 1984, and summons was served on July 24, 1984. The
trial court received exhibits and stipulated facts on May 13,
1986, and entered its judgment on August 25, 1986, overruling
defendant’s motion to dismiss and awarding the bank a
judgment against Rickel for the return of 377.69 bushels of
wheat or the sum of $1,265.23.

The bank appeals the judgment. The plaintiff contends that
the court erred in determining that the defendant, Rickel, was
not estopped from denying its possession of wheat in which
plaintiff claimed a security interest.

The defendant cross-appeals. The defendant assigns as error
that the trial court found defendant possessed wheat subject to
the replevin claim and that the court erred in not assessing the
value of wheat as its value at the time of trial.

Replevin will not lie against one who is not detaining the
property when the writ is sued out. Arcadia State Bank v.
Nelson, 222 Neb. 704, 386 N.W.2d 451 (1986); Frank v.
Stearns, 111 Neb. 101, 195 N.W. 949 (1923); Cromwell v. Ward,



FIRST NAT. BANK v. RICKEL, INC. 481
Citeas229 Neb. 478

192 Neb. 178, 219 N.W.2d 446 (1974).

There was no evidence of the defendant’s possession or
wrongful detention of the wheat when this suit was commenced
or, for that matter, at any other time. Therefore, the plaintiff
has failed in its primary burden of proof.

Plaintiff urges the court to apply the doctrine of collateral
estoppel against Rickel on the theory that Rickel’s possession of
the wheat was previously determined by the trial court in the
bank’s action against VerDon Scott. Collateral estoppel may
only be applied to an identical issue decided in a prior action.
Stock v. Meissner,217 Neb. 56,348 N.W.2d 426 (1984).

The issue which must be proved by the bank in this case is
whether Rickel was in possession of the wheat on the date this
action was commenced. That is not the same issue decided in
the Scott case, nor does it necessarily cover the same subject
matter. The issue of possession in the two cases is not identical
as to each defendant. Therefore, the application of the doctrine
of collateral estoppel must fail.

The plaintiff also advances the theory that Rickel assumed
the liabilities of VerDon Scott when the operation of the
elevator was returned to Rickel. Plaintiff raises this theory for
the first time on this appeal. An issue not presented to or passed
upon by the trial court is not an appropriate issue for
consideration on appeal. Haeffner v. State, 220 Neb. 560, 371
N.W.2d 658 (1985); Hasenauer v. Durbin, 216 Neb. 714, 346
N.W.2d 695 (1984).

The trial court entered judgment for the return of 377.69
bushels of wheat or for the sum of $1,265.23. The court used as
its measure of value the valuation arrived upon by the court in
the Scott case. There is absent from the record any evidence of
the value of the wheat at the time of trial. Property subject to
replevin is to be valued at the time of trial. Community Credit
Co. v. Gillham, 191 Neb. 198, 214 N.W.2d 384 (1974).

The judgment of the district court for Hitchcock County is
vacated and this case is dismissed.

REVERSED AND DISMISSED.
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STATE OF NEBRASKA, APPELLEE, V. COURTNEY W. STARKS,
APPELLANT.
427 N.W.2d 297

Filed August 12, 1988. No. 87-539.

1. Constitutional Law: Prisoners. Although prisoners do not forfeit all of their
rights under the fourth amendment upon incarceration, they do not retain the
same measure of protection afforded nonincarcerated individuals.

. A prisoner lawfully in custody, and thus deprived of his
freedom, has no constitutional basis for complaining about the identity of those
assigned by the arresting authority to hold him.

3. Arrests: Police Officers and Sheriffs: Words and Phrases. A person who is
already under arrest and in police custody cannot be “rearrested.” An arrest
presumes that the person arrested was at liberty, free from police custody, before
the arrest. This premise does not hold when the subject is already in custody of
law enforcement officers.

4. Immunity: Witnesses: Prosecuting Attorneys. Neb. Rev. Stat. § 29-2011.02
(Reissue 1985) does not authorize a grant of immunity to any witness except
upon the motion of the prosecuting attorney.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Timothy P. Burns for appellant.

Robert M. Spire, Attorney General, and LeRoy W. Sievers
for appellee.

HAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

BOSLAUGH, J.

The defendant, Courtney W. Starks, was convicted of first
degree murder and use of a weapon to commit a felony. He was
sentenced to life imprisonment for the murder and to 6 2/3 to 20
years on the weapons charge, the sentences to run consecutively.

He has appealed and contends that the trial court erred in
failing to suppress his confession because it was the product or
“fruit” of an illegal arrest, and in refusing to grant immunity to
a defense witness regarding his encounter with the defendant on
the night of the crime.

The record shows that on the evening of July 31, 1986, the
victim, Linda Wierzbicki, stopped to visit with a friend, Connie
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Sutherland. The two decided to meet at Wierzbicki’s apartment
later that evening for drinks and discussion. Sutherland
estimated that Wierzbicki left at approximately 11:45 p.m.

Sometime around midnight, Scott Johnson heard a car pull
into the parking lot located north of his apartment. About a
minute later he heard a woman scream two or three times from
the parking lot area. Johnson looked out his door and saw
someone lying or bending over on the parking lot. He went to
shut off his living room light so that no one could see him
looking out. As he returned to the door to look out, he heard
someone running. He looked outside, but did not see anybody.
He then decided to look around the parking lot. While in the
parking lot, he noticed a person walk past him approximately 5
or 6 feet away. He described the person as a black male, 6 feet
tall and approximately 160 pounds, with short hair, dark pants,
and a short-sleeved shirt with stripes. Johnson returned to his
balcony and then saw a dark-colored Pontiac Trans Am
automobile with retractable headlights accelerate rapidly and
leave the parking lot. At that time he did not see the victim lying
in the parking lot.

Danette Chase, who was staying at Johnson’s apartment that
evening, also saw a black male approximately 5 feet 10 inches
tall, weighing 150 to 160 pounds, with short hair. She saw him
get into a dark-colored Pontiac .Trans Am or Firebird
automobile and leave the parking lot very fast.

Meanwhile, Sutherland had tried calling the victim’
apartment twice and received no answer. She arrived at the
apartment building at approximately 1:45 a.m. and parked her
car in the parking lot. She started walking toward the building
when she saw the victim’s body lying halfway under a parked
car. An autopsy indicated that the victim had been stabbed
repeatedly with a strong, very sharp knife and that her death
was caused by external hemorrhaging from these wounds.

Shortly after the murder, at 12:17 a.m., Officer Donald J.
Fiala, Jr., of the Omaha Police Division received a call
regarding a personal injury motor vehicle accident at 35th and
L Streets. Upon arriving, he saw a badly mangled black Pontiac
Trans Am automobile. The driver of the vehicle, the defendant
Courtney Starks, was taken to University Hospital for
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treatment. Starks was informed that he was under arrest for
driving while intoxicated, and a blood sample was drawn at the
hospital. Sometime after 2 a.m., Officer Fiala transported the
defendant to the police station for booking on several
outstanding traffic warrants he had discovered. In the morning
the defendant was sentenced to 30 days in jail and fined $500,
and his license was suspended for 1 year.

That afternoon, as a result of a phone call, Officer James
Wilson and Officer Clyde Nutsch attempted to locate
defendant and discovered that he was incarcerated at the
Douglas County corrections unit on traffic warrants. The
officers signed the defendant out of the corrections unit and
transported him to the Central Station, about 3!/2 blocks away.
After reaching the station, Officer Wilson informed the
defendant of his Miranda rights. The defendant did not request
an attorney, did not invoke his right to remain silent, and agreed
to talk with the officers. During questioning the defendant gave
the officers a taped confession regarding the murder, which was
received in evidence at trial.

With respect to the first assignment of error, the defendant
argues that Officers Wilson and Nutsch arrested him at the
Douglas County Correctional Center and transported him to
Omabha police headquarters for questioning, when they lacked
probable cause to believe he had committed the murder, and
therefore his confession was the product of an illegal arrest
which should have been suppressed. Specifically, he argues that
the only information Wilson and Nutsch possessed at the time
they arrested him was a “tip” received from an unknown
person.

The record is devoid of any information concerning the
specifics of the information given, the identity of the caller, or
the reliability of the caller and the information given. The U.S.
Supreme Court has held that a person is seized within the
meaning of the fourth amendment when he or she is
involuntarily taken to a police station for questioning, and
therefore probable cause must exist for police officers to make
such a seizure. Dunaway v. New York, 442 U.S. 200, 99 S. Ct.
2248, 60 L. Ed. 2d 824 (1979). However, Dunaway involved a
situation in which the defendant was not in custody prior to
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police contact.

Other jurisdictions which have considered this issue have
found that persons already in custody do not possess the same
fourth amendment rights as those who are not in custody. In
State v. McCarthy, 197 Conn. 247, 496 A.2d 513 (1985), the
defendant was arrested by Westport police on charges unrelated
to those at issue in his appeal. The Westport police contacted
police in Wilton, Connecticut, where the defendant was a
suspect in certain burglaries, and informed them that the
defendant was in custody. Two police officers from Wilton
spoke with the defendant in the Westport jail, then took him for
a drive through Wilton, at which time the defendant
incriminated himself in several burglaries. The defendant
contended on appeal that the actions of the Wilton police
constituted an arrest for which there was no probable cause and
that any confession was a direct result of an illegal arrest. The
court held that under Dunaway, supra, the defendant was under
arrest during his trip to Wilton, but that it was not an arrest by
Wilton police. Instead, the court found that custody had been
transferred from the Westport police to the Wilton police and
that

Once a prisoner is lawfully in custody and thus deprived of
his freedom, he has no constitutional basis for
complaining about the identity of those assigned to hold
him by the arresting authority. The temporary transfer of
the defendant’s custody from the Westport police
authorities, who had arrested him legally, to the Wilton
officers did not constitute a new arrest requiring those
officers to have justification for such an arrest. We
conclude that the lawful deprivation of the defendant’s
liberty resulting from his unchallenged arrest by the
Westport police was still in force at the time he made the
statements concerning his involvement in the Wilton
offenses. Those statements, therefore, were not the
product of an illegal arrest, as the defendant asserts and
his claim of a fourth amendment violation is without
merit.
197 Conn. at 256, 496 A.2d at 518-19.
Similarly, in Scott v. State, 726 P.2d 360 (Okla. Crim. 1986),
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the court rejected the defendant’s argument that his removal
from jail to the police station for questioning on an unrelated
crime amounted to an illegal arrest. The police had received an
anonymous telephone call and, as a result, had taken the
defendant to the police station for questioning. The defendant
was given his Miranda rights and asked if he would submit to
giving hair and saliva samples, to which he consented. Those
hairs implicated him in a rape committed some 5 months earlier,
and he was subsequently convicted. On appeal he argued that
the unexplained and uncorroborated phone call did not provide
probable cause to arrest him, and therefore the introduction
into evidence of the hair samples was the fruit of an illegal
arrest. The court disagreed and held that the act of transferring
a person in custody at the jail to the police station for
questioning did not amount to an arrest under Oklahoma law,
which defines arrest as “ ‘the taking of a person into custody,
that he may be held to answer for a public offense.” ” Id. at 361.

The same rationale was also followed in United States ex rel.
Brown v. Rundle, 450 E2d 517 (3d Cir. 1971). Therein, the
defendant, who was already confined at the Youth Study
Center on an unrelated charge, was implicated by an eyewitness
as having been involved in a murder. The defendant was
transferred to the police department for questioning and then
confessed. On appeal he contended that his removal from the
Youth Study Center constituted an illegal arrest. The court
rejected his argument and held that because the defendant was
already in custody by reason of his commission of another
offense, there was no necessity for rearresting him.

Finally, in a factually unsimilar case, the U.S. Court of
Appeals for the Eight Circuit has held that a person who is
already under arrest and in police custody cannot be
“rearrested.” In Garionis v. Newton, 827 F.2d 306 (8th Cir.
1987), the plaintiff was arrested for an incident at a polling -
place where he had attempted to vote. The plaintiff had been
wearing a small pin on his lapel which demonstrated his
opposition to a proposed amendment. When asked by a clerk to
remove the pin, he refused. He was then told by a chief election
judge that the pin violated an Arkansas law regarding
electioneering at polling places. The police were called, and a
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Deputy Sheriff Newton requested that the plaintiff either leave
the voting line or remove the pin. Upon refusing to do either, he
was arrested by Newton and taken outside. The plaintiff was
then taken by Police Officer Barr to the police station and
booked. On appeal he contended that the second officer lacked
probable cause to arrest him. The court rejected his argument
and stated:

The flaw in this argument is that a person who is
already under arrest and in police custody cannot be
“rearrested.” An arrest presumes that the person arrested
was at liberty, free from police custody, before the arrest.
This premise does not hold when the subject is already in
custody of law-enforcement officers, see Kelley v.
Swenson, 481 F.2d 86, 88 (8th Cir.1973); see also United
States v. Rundle, 450 F.2d 517, 520 (3d Cir.1971); Hayes v.
United States, 367 F.2d 216, 221 (10th Cir.1966). At least
when, as here, there is no allegation (nor even any basis for
an allegation) that Newton released Garionis from
custody, there was no subsequent arrest, and no need for
probable cause, when Barr took custody of Garionis from
Newton.

827F.2d at 310.

While it is true that prisoners do not forfeit all of their rights
under the fourth amendment upon incarceration, they do not
retain the same measure of protection afforded non-
incarcerated individuals. State v. Kerns, 201 Neb. 617, 271
N.W.2d 48 (1978).

The defendant’s assignment of error fails because he was not
arrested by Officers Wilson and Nutsch when he was taken to
Omaha police headquarters for questioning. Since there was no
new arrest, legal or otherwise, his confession was not the fruit
of an illegal arrest, and the trial court did not err in refusing to
suppress the confession.

The second assignment of error relates to the testimony of a
defense witness. Eric Turner, an acquaintance of the defendant,
testified that on or about the night of the murder, he and the
defendant drank alcoholic beverages and smoked marijuana
together. Turner denied giving the defendant any of the drug
PCP. When Turner was asked by defense counsel whether he
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previously had ever used PCP, he invoked his fifth amendment
right to remain silent. When defense counsel questioned Turner
as to whether he had smoked PCP while in California, where he
had been shortly before seeing the defendant on July 31, 1986,
Turner again elected to remain silent. Finally, when defense
counsel asked Turner if he had brought some controlled
substances back from California, Turner again elected to
remain silent.

Following Turner’s testimony, defense counsel made an offer
of proof as to how he believed Turner would testify if he were
granted immunity. Based on an alleged conversation with
Turner the previous evening, defense counsel stated that he
expected that if Turner were granted immunity, he would testify
that he had previously used PCP and that he brought back
controlled substances, specifically the drug commonly referred
to as “crack,” from California. Defense counsel did not think
Turner would testify that he had brought any PCP back from
California.

The county attorney refused to request a grant of immunity
and pointed out that Turner had already answered, in the
negative, the most pertinent question: whether he had given any
PCP to the defendant on the night of the murder. The trial court
then stated that in light of Neb. Rev. Stat. § 29-2011.02
(Reissue 1985), the court did not have the authority to grant
immunity and order a witness to testify absent a motion to do so
by the county attorney or other prosecuting attorney.

Section 29-2011.02 provides:

Whenever a witness refuses, on the basis of the privilege
against self-incrimination, to testify or to provide other
information in a criminal proceeding before a court or
grand jury, the court, on motion of the county attorney or
other prosecuting attorney, may order the witness to
testify or to provide other information. The witness may
not refuse to comply with such an order of the court on the
basis of the privilege against self-incrimination, but no
testimony or other information compelled under the
court’s order, or any information directly or indirectly
derived from such testimony or other information, may
be used against the witness in any criminal case, exceptin a
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prosecution for perjury, giving a false statement, or failing
to comply with the order of the court.

While recognizing this statute, the defendant nevertheless
contends that his due process right to a fair trial gives trial
courts inherent authority to confer immunity. In support of his
argument he cites to Government of Virgin Islands v. Smith,
615 F.2d 964 (3d Cir. 1980), in which the court recognized two
situations where the due process clause would compel the
granting of immunity to a defense witness. The first involves a
situation where the government’s decision not to grant
immunity is made “with the ‘deliberate intention of distorting
the judicial fact finding process.” ” Id. at 966. In such instance
the court would have the remedial power to order an acquittal
unless the government agreed to grant statutory immunity. This
situation would not be applicable in the present case.

In the second situation the need for judicial immunity is
triggered not by prosecutorial misconduct or intentional
distortion of the factfinding process, but by the fact that the
defendant is prevented from presenting exculpatory evidence
crucial to his case. It is this second situation, in which the court
in the Smith case stated that the court has authority to confer
judicial (not statutory) immunity, that is at issue here.

Quoting its previous holding in United States v. Herman, 589
F.2d 1191 (3d Cir. 1978), cert. denied 441 U.S. 913, 99 S. Ct.
2014, 60 L. Ed. 2d 386 (1979), the court explained that

“while we think that the court has no power to order a
remedial grant of statutory immunity to a defense witness
absent a showing of unconstitutional abuse, a case might
be made that the court has inherent authority to effectuate
the defendant’s compulsory process right by conferring a
judicially fashioned immunity upon a witness whose
testimony is essential to an effective defense.”
(Emphasis omitted.) 615 F.2d at 969.

The court in the Smith case then went on to state that such
immunity power by the court must be clearly limited, and
required that (1) immunity must be properly sought in the
district court; (2) the defense witness must be able to testify; (3)
the proffered testimony must be clearly exculpatory; (4) the
testimony must be essential; and (5) there must be no strong
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governmental interests which countervail against a grant of
immunity.

A number of courts have held there is no authority to grant
judicial immunity to defense witnesses. In United States v.
Thevis, 665 F.2d 616 (5th Cir. 1982), the court held that the
district court may not grant immunity to defense witnesses
simply because they may have essential exculpatory
information which is unavailable from other sources.

As noted by the Second Circuit in [United States v.
Turkish, 623 F2d 769 (2d Cir. 1980)] the two major
arguments against granting such judicial use immunity are
that the immunity decision would carry the courts into
policy assessments which are the traditional domain of the
executive branch, and that the immunity would be subject
to abuse.

We find these arguments persuasive, and agree that the
immunity decision requires a balancing of public interests
which should be left to the executive branch. While a grant
of use immunity theoretically does not improve the legal
position of the person immunized, in that he still can be
prosecuted for his crime, in practice the burden placed on
the government to prove that any evidence obtained
against the immunized suspect is not tainted by the
suspect’s statement can significantly impair future
prosecutions. As the Second Circuit observed,
“[Clonfronting the prosecutor with a choice between
terminating prosecution of the defendant or jeopardizing
prosecution of the witness is not a task congenial to the
judicial function.” Turkish, supra, at 776. See id. at 779
(Lumbard, J., concurring in part and dissenting in part).
An immunity decision, moreover, would require a trial
judge, in order to properly assess the possible harm to
public interests of an immunity grant, to examine pre-trial
all the facts and circumstances surrounding the
government’s investigation of the case. Such collateral
inquiries would necessitate a significant expenditure of
judicial energy, possibly to the detriment of the judicial
process overall, and would risk jeopardizing the
impartiality and objectivity of the judge at trial. Id.
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Nor are we convinced that any safeguards imposed on
the grant of judicial use immunity adequately reduces the
risk of abuse by co-defendants, co-conspirators, friends,
or employees. Whatever may be gained in fairness in a
particular trial in which true exculpatory evidence may be
obtained only through judicial use immunity, therefore,
may well be lost through the subsequent effect of abuse on
the integrity of the judicial process as a whole. Finally, we
note that the fifth amendment privilege is not the only one
which may suppress probative evidence from the judicial
process; crucial facts, for example, also may be shielded
from disclosure by the attorney-client or doctor-patient
privilege. Although abrogating the fifth amendment
privilege through general use immunity for exculpatory
testimony may conflict less with important public
interests than abrogating these other privileges, we
conclude that the potential interference is nevertheless
great enough that the legislature, rather than the courts,
should decide on such a course.

665 F.2d at 639-40.

The U.S. Court of Appeals for the 10th Circuit has also
rejected the notion of judicial immunity. In United States v.
Hunter, 672 F.2d 815 (10th Cir. 1982), the defendant asked the
court to follow the rule in Government of Virgin Islands v.
Smith, 615 F.2d 964 (3d Cir. 1980), and to allow trial judges the
authority to confer use immunity on witnesses when necessary
to provide a defendant his full panoply of due process
protections.

The court rejected the portion of the Smith case which gave
the district courts such power, and concluded that “courts have
no power to independently fashion witness use immunity under
the guise of due process.” 672 F.2d at 818. The court relied on
United States v. Graham, 548 F.2d 1302 (8th Cir. 1977), for the
proposition that the power to apply for immunity is the sole
prerogative of the government.

In United States v. Graham, supra at 1315, the court stated:
“The power to apply for immunity pursuant to 18 U.S.C.
§§ 6002-03 (1970) is the sole prerogative of the Government
being confined to the United States Attorney and his superior



492 229 NEBRASKA REPORTS

officers.”

In other decisions the U.S. Court of Appeals for the Eighth
Circuit, while not recognizing authority to grant judicial
immunity to defense witnesses, has stated that such immunity
could be available only where the testimony would be clearly
exculpatory.

In United States v. Hardrich, 707 F.2d 992 (8th Cir. 1983), the
defendant contended on appeal that the trial court’s failure to
grant judicial immunity to two defense witnesses deprived him
of a fair trial. Hardrich was tried and convicted on 11 counts of
uttering forged U.S. Treasury checks. During trial he attempted
to present the testimony of two witnesses, who both refused to
testify on fifth amendment privilege grounds. The court held,
on appeal, that “it is doubtful that a district judge may order
‘judicial immunity’ for a reluctant witness in this circuit.” 707
E.2d at 994. For this proposition the court relied on its previous
holding in United Statesv. Graham, supra.

Yet the Hardrich court, after expressing its doubt over the
authority of a district judge to order judicial immunity, went on
to state: “However, assuming the district court has such
authority, it is clear that the proffered testimony must be clearly
exculpatory. This showing was absent here. The proffered
testimony of the two witnesses merely established incriminating
evidence of a third party, but in no way exonerated the
defendant here.” (Emphasis supplied.) 707 F.2d at 994.

The issue was next raised in U.S. v. Eagle Hawk, 815 F.2d
1213 (8th Cir. 1987). The court again did not specifically state
whether the district court had such authority, and instead
stated:

This court has previously indicated its doubt that [the]
district court can grant judicial immunity. Even if the

. district court could grant judicial immunity, it should only

do so where the evidence is clearly exculpatory. United
States v. Hardrich, 707 E2d 992 (8th Cir.), cert. denied,
464 U.S. 991, 104 S.Ct. 481, 78 L.Ed.2d 679 (1983). This
power is to be sparingly exercised. Stewart v. Amaral, 626
FE.Supp. 192 (D.Mass.1985).
815 F.2d at 1217. The court went on to find that the witness’
testimony was not clearly exculpatory and that therefore the
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district court had not erred in refusing to grant judicial
immunity. ’

Finally, in U.S. v. Doddington, 822 F.2d 818 (8th Cir. 1987),
the court, in a footnote, discussed the issue of judicial
immunity, and stated: “Judicial immunity has not been
recognized in this Circuit.” 822 F.2d at 821 n.1. The court then
went on to note the holding in Hardrich and disposed of the
issue by finding the proffered testimony was not clearly
exculpatory.

In view of the facts in this case, we find it is not necessary to
decide whether the rules stated in Government of Virgin Islands
v. Smith, 615 F.2d 964 (3d Cir. 1980), should be adopted by this
court. The testimony which defense counsel wanted to obtain
from Turner was of doubtful relevance and was neither
essential to the defendant’s case nor clearly exculpatory.

By Turner’s testimony, the defense was attempting to show
that the defendant was without the requisite mental intent and
was temporarily insane at the time of the murder because he
might have smoked a marijuana cigarette laced with PCP. Yet
the offer of proof indicated only that the testimony the defense
was attempting to offer was that Turner had used PCP while in
California and had brought a different drug, crack, back with
him from California. This testimony would lend little, if any,
support to the defendant’s contention that he was mentally
impaired at the time of the crime due to PCP, and was not
clearly exculpatory.

There being no error, the judgment of the district court is
affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. PATRICK J. GREEN, APPELLANT.
427N.W.2d 304

Filed August 12, 1988. No. 87-859.

1. Motor Vehicles: Licenses and Permits: Constitutional Law. Driving a motor
vehicle is not a fundamental right, but is a privilege granted by the State.
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2. Implied Consent: Constitutional Law: Blood, Breath, and Urine Tests:
Self-Incrimination. Evidence obtained from a driver by testing body fluids in the
implied consent context is not testimonial or communicative in nature and does
not fall within the constitutional right against self-incrimination.

3. Implied Consent: Miranda Rights: Blood, Breath, and Urine Tests. Miranda
warnings are not required before a law enforcement officer’s request that a
driver submit to a chemical analysis under the Nebraska implied consent law.

Appeal from the District Court for Platte County: Joun C.
WHITEHEAD, Judge. Affirmed.

Patrick J. Green, pro se.

Robert M. Spire, Attorney General, and Yvonne E. Gates
for appellee.

HAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

Defendant-appellant, Patrick J. Green, was charged in the
county court for Platte County in three counts: count I, driving
while under the influence of alcoholic liquor, in violation of
Neb. Rev. Stat. § 39-669.07 (Cum. Supp. 1986); count II,
refusal to submit to a chemical test to determine the alcoholic
content in his body fluids, in violation of Neb. Rev. Stat.
§ 39-669.08(4) (Cum. Supp. 1986), second offense; and count
III, refusal to submit to a preliminary breath test, in violation
of § 39-669.08(3). At his arraignment in county court,
defendant pled not guilty and, after being given a full
explanation of his legal rights, chose to represent himself and
demanded a jury trial. After trial, the jury returned a verdict of
not guilty on count I and guilty of the charges in counts II and
II1. Defendant was sentenced to 30 days in county jail and fined
$500 on count II, and was fined $50 on count III. Defendant
appealed to the district court for Platte County, where the
judgment and sentences were affirmed. Defendant timely
appealed.

In this court, defendant assigns four errors. He contends (1)
that the sentence imposing incarceration and a fine on
defendant constitutes cruel and unusual punishment and is
unconstitutional; (2) that “[f]or the State to create and enforce
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a statute contrary to the Federal Constitution, constitutes an
unconstitutional act”; (3) that “[fJor the State to manifest a
contract which includes clauses denying constitutional rights,
constitutes an unconstitutional act”; and (4) that the “reading
of the Miranda Warnings after the fact that you have already
been asked to incriminate yourself, makes the Miranda
Warnings null and void.” We affirm.

The record shows that at 2 a.m. on September 28, 1986,
defendant was in his car alone and was involved in a one-car
accident in Columbus, Nebraska. Defendant’s car struck a
median, overturned, and came to rest on its top. Columbus
police officers and Platte County deputy sheriffs arrived at the
scene. There they found defendant, smelled the odor of alcohol
on his breath, and saw that his face was flushed and his right eye
was bloodshot. Testimony showed defendant’s left eye is
artificial.

At the scene, defendant refused to undergo a preliminary
breath test, stating to the deputy sheriff, who was properly
certificated to perform such a test, that “he would stand on the
Fifth [Amendment] and was not going to take any test.”

Defendant was then transported to the police station in
Columbus. There he was informed he was under arrest for
driving while intoxicated. Defendant was then informed of the
implied consent statute, § 39-669.08, and was specifically
warned of the consequences of refusing to take a test.
Defendant then refused to take a blood or urine test and was
charged with refusing to take the offered test.

In this court, defendant does not challenge the facts
supporting his conviction, but, as his assigned errors indicate,
contends that the statutes requiring motorists to take breath,
blood, or urine tests are unconstitutional for many reasons,
including that the statutes require a motorist to testify against
himself.

Defendant’s contentions in his brief are based on the criminal
law. Defendant does not recognize that driving a motor vehicle
is not a fundamental right, but is a privilege granted by the
State. Porter v. Jensen, 223 Neb. 438, 390 N.W.2d 511 (1986);
State v. Michalski, 221 Neb. 380, 377 N.W.2d 510 (1985);
Prucha v. Department of Motor Vehicles, 172 Neb. 415, 110
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N.W.2d 75 (1961).

It is also clear that evidence obtained from a driver by testing
body fluids in the implied consent context is not testimonial or
communicative in nature and does not fall within the
constitutional right against self-incrimination. Fulmer v.
Jensen, 221 Neb. 582, 379 N.W.2d 736 (1986); Schmerber v.
California, 384 U.S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d 908
(1966).

Finally, we have often held that Miranda warnings are not
required before a law enforcement officer’s request that a driver
submit to a chemical analysis under the Nebraska implied
consent law. Heusman v. Jensen, 226 Neb. 666, 414 N.W.2d
247 (1987); Guerzon v. Jensen, 225 Neb. 712, 407 N.W.2d 788
(1987); and cases cited therein.

Defendant’s assignments of error are without merit. The
judgment of the district court, affirming the judgment and
sentences imposed by the county court, is affirmed.

AFFIRMED.

INRE INTEREST OF KENNETH MCDONELL, ALLEGED TO BE A
MENTALLY ILL DANGEROUS PERSON.
STATE OF NEBRASKA, APPELLEE, V. KENNETH MCDONELL,
APPELLANT.
427N.W.2d 779

Filed August 12, 1988. No. 88-012.

1. Mental Health: Words and Phrases. A mentally ill dangerous person is one who
presents a substantial risk of serious harm to another person or persons within
the near future as manifested by evidence of recent violent acts or threats of
violence or by placing others in reasonable fear of such harm.

2. Mental Health: Proof: Evidence: Time. In determining whether a person is
dangerous, the focus must be on the subject’s condition at the time of the
hearing. Actions and statements of a person alleged to be mentally ill and
dangerous which occur prior to the hearing are probative of the subject’s present
mental condition.
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3. Mental Health: Proof: Evidence. In order for a past act to have any evidentiary
value, it must form some foundation for a prediction of future dangerousness
and be, therefore, probative of that issue.

Appeal from the District Court for Lancaster County:
RosERTR. Camp, Judge. Affirmed.

James H. Hoppe for appellant.

David W. Stempson, Deputy Lancaster County Attorney, for
appellee.

HasTINGS, C.J., BOoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

BOSLAUGH, J.

On August 12, 1987, a petition was filed alleging that the
appellant, Kenneth McDonell, was a mentally ill dangerous
person. After a hearing before the mental health board of
Lancaster County, Nebraska, the appellant was, on August 20,
1987, committed to the Department of Public Institutions. On
December 7, 1987, the order was affirmed by the district court.
McDonell has now appealed from that order to this court.

The appellant contends that the mental health board and the
district court erred when they found there was clear and
convincing evidence that the appellant was mentally ill and
dangerous as defined by Neb. Rev. Stat. § 83-1009(1) (Reissue
1987).

Section 83-1009 defines a mentally ill dangerous person as
any “mentally ill person . . . who presents [a] substantial risk of
serious harm to another person or persons within the near
future as manifested by evidence of recent violent acts or threats
of violence or by placing others in reasonable fear of such harm

Furthermore, Neb. Rev. Stat. § 83-1035 (Reissue 1987)
providesin part:

A hearing shall be held by the mental health board to
determine whether there is clear and convincing proof that
the subject of a petition is a mentally ill dangerous person
and that neither voluntary hospitalization nor other
alternatives less restrictive of his or her liberty than a
mental health board-ordered treatment disposition are
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available or would suffice to prevent the harm described
in section 83-1009.

Inreviewing a final order made by the district court in mental
health commitment proceedings, this court must affirm the
order of the district court unless, as a matter of law, the order is
not supported by clear and convincing evidence. In re Interest
of Kinnebrew, 224 Neb. 885, 402 N.W.2d 264 (1987); State v.
Steele, 224 Neb. 476, 399 N.W.2d 267 (1987). See, also, Neb.
Rev. Stat. § 83-1043 (Reissue 1987).

The appellant has admitted in his brief that “[t]here is no
dispute that the appellant is mentally ill,” but contests the
findings below that the appellant is “dangerous.” Brief for
appellant at 8.

This court, in In re Interest of Blythman, 208 Neb. 51, 302
N.W.2d 666 (1981), provided a detailed analysis of the issue of
“dangerousness.” We there said:

For there to be compliance with the fourteenth
amendment’s due process clause, there must be an
independent finding of dangerousness. . . .

The key to confinement of one who is mentally ill lies in
the finding that he is dangerous, i.e., that absent
confinement, he is likely to engage in particular acts which
will result in substantial harm to himself or others.
Indefinite preventive detention cannot be authorized for
those “who have a propensity to behave in a way that is
merely offensive or obnoxious to others; the threatened
harm must be substantial.” . . .

To comply with due process, there must be a finding
that there is a substantial likelihood that dangerous
behavior will be engaged in unless restraints are applied.
“While the actual assessment of the likelihood of danger
calls for an exercise of medical judgment, the sufficiency
of the evidence to support such a determination is
fundamentally a legal question. . . . To confine a citizen
against his will because he is likely to be dangerous in the
future, it must be shown that he has actually been
dangerous in the recent past and that such danger was
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manifested by an overt act, attempt or threat to do
substantial harm to himself or to another.” . . .

In determining whether a person is dangerous, the
focus must be on the subject’s condition at the time of the
hearing. Actions and statements of a person alleged to be
mentally ill and dangerous which occur prior to the
hearing are probative of the subject’s present mental
condition. “But a mere recitation of past acts, in the
absence of a showing that such clearly forms the
foundation for a prediction of future dangerousness,
cannot serve as the basis for a finding that one is a
mentallyillperson....” ...

In order for a past act to have any evidentiary value it
must form some foundation for a prediction of future
dangerousness and be therefore probative of that issue.

(Citations omitted.) Id. at 55-58, 302 N.W.2d at 670-71.

The record shows that at the hearing before the mental health
board, the State called three witnesses, the first of whom was
Nancy Johnson, a former high school classmate of the
appellant’s. Johnson testified that the subject began contacting
her in 1968, asking her for dates despite the fact that she was
engaged to be married. The appellant’s contact with Johnson
ceased after her marriage in 1968, but resumed in 1971. Over
the course of that year, the appellant had eight contacts with
Johnson in the form of letters and phone calls, one call being
described by Johnson as threatening in nature. Following these
occurrences, Johnson filed a mental health warrant in Cass
County against the appellant. According to Johnson, the
appellant was then “committed” for treatment. Johnson noted
six contacts with the appellant in 1972, which included an
appearance at her home, driving repeatedly up and down the
street in front of her home, and appearances at the school where
she was employed. Similarly, in 1973, Johnson had “several”
contacts with the appellant, including letters ar  “eing
followed by him as she drove her car to and from work. No
contacts occurred in 1974, but at least three took place in 1975,
most of which involved the appellant’s following Johnson.
Again, no contacts occurred in 1976 and 1977; three contacts
occurred in 1978, comprised of a letter, a phone call, and
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following Johnson. No contacts were noted in 1979; numerous
telephone calls were made by appellant to Johnson at her school
in 1980; several contacts took place in 1981; no contacts were
made in 1982 and 1983; six contacts happened in 1984; and
several incidents took place in 1985, one of which included her
witnessing of the appellant’s assault on a police officer at
Southeast High School, where she was coaching track. As a
result of that incident, the appellant was incarcerated for 22
months immediately preceding the filing of the petition in this
case.

Despite the frequency of her contacts with the appellant,
Johnson denies ever having been physically assaulted by him,
nor did he make physical threats to her person.

Debra Loomis-Wooldridge, a mental health counselor at the
Lincoln Correctional Center, stated that she first had contact
with the appellant in March of 1986, as he was involved in both
individual and group therapy at the correctional center. While
participating in these therapy groups, Loomis-Wooldridge had
occasion to document her encounters as counselor with the
appellant, several of which are relevant to this appeal. On May
12, 1987, Loomis-Wooldridge stated that the appellant was part
of a conflict resolution group at the correctional center, and
after the group’s session, the appellant wanted to read the notes
taken by the staff during the session, which reading was denied.
She stated that the appellant became very angry, began
swearing, and shook his fist at the counselors.

On May 18, 1987, the appellant was speaking with
Loomis-Wooldridge in her office regarding his mental health
file when he began yelling and shaking his finger at
Loomis-Wooldridge, warning her not to say anything bad
about him in his file. Loomis-Wooldridge asked the appellant
to leave her office, but he continued to yell. After several more
requests to leave, the appellant did leave and on his way out
stated, “I won’t forget you after I leave here.”
Loomis-Wooldridge interpreted the appellant’s statement as a
threat and also stated that his behavior caused her to fear a
physical assault.

Finally, on August 13, 1987, after becoming aware that a
hearing was pending before the mental health board, the
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appellant attempted to persuade Loomis-Wooldridge to tell him
what she would testify to at the hearing. Loomis-Wooldridge
described the appellant’s behavior during this confrontation as
“intimidating, shouting at me, shaking his finger at me.”

On cross-examination, Loomis-Wooldridge denied having
been physically assaulted by the appellant and also stated that
he had not assaulted any other personnel while at the
correctional center.

Dr. Suzanne Bohn, in her capacity as director of mental
health at the Department of Correctional Services, testified that
she came into contact with the appellant in 1985 and has had
contact with him at least every 3 months since that time. Dr.
Bohn has conducted several evaluations of the appellant during
the course of his confinement in the mental health unit,
including clinical interviews, reviews of records, and
consultations with other staff members. As a result, Dr. Bohn
was able to diagnose the appellant as suffering from paranoid
schizophrenia, with a reasonable degree of psychological
certainty. Dr. Bohn stated that the appellant has displayed anger
when confronted with his problems and on one occasion began
yelling, and then stormed out of the room and slammed the
door. On July 13, 1987, when Dr. Bohn spoke with the appellant
about Nancy Johnson, the appellant became angry and said,
“She’s not going to make an ass out of me.” Dr. Bohn
characterized this statement as a threat and felt compelled to
warn Nancy Johnson, as she feared for her and her family’s
safety. In addition to notifying Johnson, Dr. Bohn also notified
the chief of police and the Lancaster County attorney’s office.
When asked if she had an opinion as to whether or not the
appellant was a mentally ill dangerous person, she stated, to a
reasonable degree of psychological certainty, that “I believe he’s
definitely mentally ill and I think he’s — I feel fairly certain that
he’s potentially a quite dangerous individual.” Dr. Bohn did
state that the appellant has never assaulted her, nor had he ever
been known to assault others at the institution.

Following presentation of evidence by the State, counsel for
the appellant then called Barbara McDonell, the appellant’s
mother, as a witness. She testified that prior to her son’s
confinement in 1985, he had lived with her and her husband and
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that her son had been involved in “one or two altercations” with
her. When specifically asked if the appellant had ever physically
assaulted her, Mrs. McDonell responded, “Very, very little,”
and, “He didn’t hurt me. He just kind of shoved me and that
was all.” Mrs. McDonell stated that this incident occurred
about 10 or 15 years ago and that such an incident had not
occurred since that time.

The appellant testified and denied assaulting correctional
officers at the correctional complex and also denied assaulting
staff members.

The mental health board stated the basis for its finding as
follows:

The Board determines that the statements made by the
subject to Mrs. Loomis-Wooldrige [sic], considering the
context in which they were made, justifiably placed a
reasonable fear of harm from a violent act or acts in Mrs.
Loomis-Wooldrige {sic]. The Board also determines that
the subject’s statements made to Dr. Bohn, which were
considered by Dr. Bohn, a well qualified and experienced
mental health professional, to be serious enough to report
to the police and to Mrs. Johnson, are the kind of
statements contemplated by Section 83-1009 of the
Nebraska Mental Health law as threats of violence.

The Board does not place major emphasis on the
assault and battery against the policeman in 1985 or the
gun incident in 1978, not having before it the full
circumstances of either incident. The other testimony of
Mrs. Johnson does not, of itself, make out a case of
dangerousness to other persons, the Board feels. The
Board, however, feels strongly in that the recent
statements and actions of the subject occurring in 1987 as
outlined above present clear and convincing evidence of a
threat of violence to Mrs. Loomis-Wooldrige [sic] and
places [sic] her in reasonable fear of violent acts and, in
addition, present clear and convincing evidence of a threat
of violence to Mrs. Johnson, as so deemed by Dr. Bohn, of
the kind contemplated within Section 83-1009 of the
Nebraska Mental Health law.
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In affirming the order of the mental health board, the district
court found:

The past history established that the petitioner has had
a long history of mental illness and of assaultive behavior
and also of harrassment [sic] of a specific individual.
Present observations are that petitioner has been agitated
and very angered and has no insight into his mental illness
or to his degree of anger and lack of control. He is on
medication but has told the health professionals that if he
is released, he would discontinue his medication. He has
also made threatening gestures and comments to the
health professionals at the time they were attempting to
interview and counsel the petitioner. The diagnosis of the
petitioner is paranoid schizophrenia.

The evidence presented adequately supports the
findings and order of commitment by the Lancaster
County Mental Health Board.

We believe the record supports a finding that the appellant
was dangerous in the recent past and that such danger was
manifested by his threat to Loomis-Wooldridge, “I won’t
forget you after I leave here,” and his statement to Dr. Bohn
regarding Nancy Johnson, “She’s not going to make an ass out
of me.” These incidents occurred in May and July of 1987, just
prior to the mental health board hearing in August of 1987.
These statements are probative of the mental condition and
attitude of the appellant at the time of the hearing. These
statements, in addition to the intimidating nature of the
appellant’s behavior as described by both Loomis-Wooldridge
and Dr. Bohn, and Dr. Bohn’s psychological opinion that the
appellant is “potentially a quite dangerous individual,” require
that the order of the district court be affirmed.

AFFIRMED.






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































