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LerOY IHDE AND KAREN IHDE, HUSBAND AND WIFE, APPELLEES, V.
LipwiNA KEMPKES, INDIVIDUALLY AND AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF CHARLES A. WEBER,
DECEASED, APPELLANT.

422 N.W.2d 788

FiledMay 6, 1988. No. 86-623.

Appeal from the District Court for Seward County: BRYCE
BarTU, Judge. Reversed and dismissed.

Richard H. Williams, for appellant.
Kent F. Jacobs of Blevens, Blevens & Jacobs, for appellees.

BosLaucH, WHITE, and SHANAHAN, JJ., and GiTnICK and
GARDEN,D. JJ.

GiTNick, D.J.

Lidwina Kempkes, as personal representative of the estate of
Charles A. Weber and individually, appeals from a judgment
entered by the district court for Seward County, Nebraska, in
which the trial court, sitting without a jury, entered judgment
for the appellees, Leroy Ihde and Karen Ihde, in the sum of
$3,500 against Lidwina Kempkes in her individual capacity. We
reverse and dismiss.

In their petition the Ihdes alleged the following: Lidwina
Kempkes was appointed personal representative of the estate of
Charles A. Weber, her brother, and the filing of a bond by her
was waived. She, as personal representative, conveyed certain
real property by a personal representative’s deed to the Thdes,
for which the personal representative was paid $3,500. The
personal representative’s deed covenanted that the personal
representative “had legal power and lawful authority to
convey” the real property. After the delivery and acceptance of
the deed, objections to the title to the real property were raised
by the Ihdes’ attorney, which resulted in the filing of a quiet title
action by the personal representative, but the trial court in that
quiet title action determined that the estate of Charles A. Weber
was not the owner of the real property. The Ihdes then brought
this action against the personal representative for the damages
they sustained for the purchase price and for improvements
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made by them to the real property.

The trial court found for the Ihdes and determined that the
personal representative had agreed to quiet the title to the real
property but had been unable to do so because of a third-party
claim thereto, and it then awarded the amount of the purchase
price paid of $3,500 as damages but declined to award damages
to them for the improvements made to the property on the basis
that the improvements were made after the Ihdes had notice of
the infirmity in the title. The IThdes do not cross-appeal from
this determination. The personal representative appeals and
assigns as error, in substance, that the trial court erred in its
result because the petition alleges a cause of action for breach of
the covenant of the personal representative’s deed that she had
the lawful power and authority to convey the real property, and
not a breach of contract to clear the title to the real property and
convey good and merchantable title to the real property; in
holding the personal representative personally liable for the
damages; and in failing to hold that the doctrine of caveat
emptor applies in the sale of real property by a personal
representative.

While the pleadings are not absolutely clear, the theory of the
appellees’ petition appears to be that an express warranty of
title was, in effect, made when the personal representative’s
deed covenanted that the personal representative had the lawful
power and authority to convey the real property. The difficulty
with this premise is that a covenant of lawful power and
authority to convey real property is distinctly different in
quality and effect from a covenant warranting title.

The usual covenant of a personal representative’s deed that a
personal representative has the lawful power and authority to
convey real property means only that the personal
representative has been given the authority and has the legal
capacity to sell real property on such terms as the decedent, as
absolute owner, could sell. Neb. Rev. Stat. § 30-2472 (Reissue
1985) provides: “[A] personal representative has the same
power over the title to property of the estate that an absolute
owner would have . . . .” Obviously, the absolute owner may
negotiate to sell real property without a covenant warranting
title, and in this case that is the effect of the personal
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representative’s deed. Neb. Rev. Stat. § 30-2476 (Reissue 1985)
states: “[A] personal representative, acting reasonably for the
benefit of the interested persons, may properly . . . (23) sell . ..
anyreal...property....Thecourt mayauthorize. . .thesale.
. . either upon such terms as the personal representative may
determine, or upon specified terms. . . .” Asisstatedin 31 Am.
Jur. 2d Executors and Administrators § 426 at 201-02 (1967):
There is no implied warranty of title or of the soundness
of an article of personalty sold by an executor or
administrator acting in his representative capacity. So too,
in sales of land by an executor or administrator, the
purchaser, in the absence of a covenant in the deed, takes
title without any warranty. An executor or administrator,
not being bound to convey with any covenants except
against encumbrances of his own making, conveys only
the title of the decedent. In effect, the deed of the executor
or administrator is the equivalent of a quitclaim deed.
Accordingly, we hold that the covenant of a personal
representative’s deed of lawful power and authority to convey
real property is not a warranty of title and contains no
implication of a covenant warranting title. Furthermore, we
have previously held that the doctrine of caveat emptor applies
in all judicial sales, subject to the qualification that a purchaser
at a judicial sale is entitled to relief on the ground of
after-discovered mistake of material facts or fraud, provided
the purchaser is free from negligence. Fisher v. Minor, 159 Neb.
247, 66 N.W.2d 557 (1954). We are afforded no policy argument
for withdrawing from this position, and an examination of the
provisions of Neb. Rev. Stat. ch. 30 (Reissue 1985) reveals no
provision thereof which requires a different rule.

We further note that our recording act, as set forth in Neb.
Rev. Stat. § 76-238 (Reissue 1986), is intended to impart to a
prospective purchaser notice of instruments which affect the
title of land in which such purchaser is interested. Here, the
appellees were bound to search the records for evidence that
valid title existed in the estate of Charles A. Weber. That is the
purpose of the recording statutes. As we have stated earlier, in
Campbell v. Ohio National Life Ins. Co., 161 Neb. 653, 667, 74
N.W.2d 546, 556 (1956):
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A purchaser of real estate is required to take notice of
instruments properly placed of record in the office of the
register of deeds. . . . Increased diligence, alertness, and
scrutiny in searching for the facts are expected of a
purchaser who accepts a deed that is less than a general
warranty with full covenants of ownership and title.

As is stated in 34 C.J.S. Executors and Administrators § 642b

at 619 (1942):

The rule [of] caveat emptor applies to sales of
decedent’s property under order of court, and it is the
general rule that the purchaser has no right to complain . .
. because of defects in quantity, quality, or title, especially
where . . . he had notice of, or could with reasonable
diligence have discovered, the defects.

An ordinary, prudent person would have been put on inquiry as
to what interest Charles A. Weber or his estate had in the real
property, if any, had such person searched the record and noted
the outstanding interest which resulted in the determination
that the estate of Charles A. Weber was not the owner of the
land here in question.

Lastly, as we perceive the petition in this case, the issue to be
decided was whether the covenant of the personal
representative that “the estate had legal power and lawful
authority to convey” the real property had been breached.

As tried by the trial court, it decided the case on a different
issue, i.e., whether the personal representative had agreed to
clear the title to the property from third-party claims and
whether, in effect, a warranty of title had been given by her.
These issues were never pleaded in the petition. In this state
pleadings frame the issues upon which a cause is to be tried, and
issues in a given case are limited to those which are pleaded and
advise the adversary as to what he must meet. It is the facts that
are well pleaded which state a cause of action. Circle 76
Fertilizer v. Nelsen, 219 Neb. 661, 365 N.W.2d 460 (1985). The
facts well pleaded in this case placed the personal representative
on notice that she was to meet the issue of whether the estate
had the lawful power and authority to convey the real property,
and nothing more. However, the issues as decided by the trial
court were wholly different issues than framed by the petition.
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Accordingly, the trial court erred in deciding issues not properly
before it.

For the reasons set out in this opinion, the judgment of the
trial court is reversed and the cause dismissed; and having come
to this conclusion, we need not determine the personal liability
of the personal representative.

REVERSED AND DISMISSED.

ANNA LOUMICEK, APPELLANT, V. RICK L. METZGERET AL., ALSO
KNOWN AS LOT OWNERS OF SIGNAL HILL PARK AND SIGNAL HILL
PARK REPLAT, APPELLEES.
422N.W.2d 791

Filed May 6, 1988. No.86-711.

1. Summary Judgment. Summary judgment is proper when pleadings,
depositions, admissions, stipulations, and affidavits in the record disclose that
there is no genuine issue as to any material fact or as to ultimate inferences that
may be drawn from material facts, and when the moving party is entitled to
judgment as a matter of law.

2. Restrictive Covenants. A restrictive covenant is to be construed in connection
with the surrounding circumstances which the parties are supposed to have had
in mind at the time they made it; the location and character of the entire tract of
land; the purpose of the restriction; whether it was for the sole benefit of the
grantor or for the benefit of the grantee and subsequent purchasers; and whether
it was in pursuance of a general building plan for the development of the
property.

3. Restrictive Covenants: Equity. Where the owners of a tract of land have platted
the same into many lots and formed and carried out a plan to sell the lots subject
to covenants restricting them to the construction of homes of a certain character,
equity will protect the rights of other grantees who accepted deeds in the same
locality with similar restrictions.

Appeal from the District Court for Douglas County: JAMES
A. BuckLEY, Judge. Affirmed. '

William T. Oakes of Kennedy, Holland, DeLacy & Svoboda,
for appellant.

H. Daniel Smith of Smith, Trustin & Schweer, for appellees.
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HaAsTINGS, C.J., CAPORALE, GRANT, and FAHRNBRUCH, JJ.,
and CHEUVRONT, D.J.

FAHRNBRUCH, J.

Anna Lou Micek filed suit in equity to have a protective
covenant covering Lots 300 and 301 in Signal Hill Park Replat
in Omaha, Nebraska, declared void and unenforceable. She
appeals a summary judgment granted by the Douglas County
District Court in favor of the defendant lot owners. We affirm.

Summary judgment is proper when pleadings, depositions,
admissions, stipulations, and affidavits in the record disclose
that there is no genuine issue as to any material fact or as to
ultimate inferences that may be drawn from material facts, and
when the moving party is entitled to judgment as a matter of
law. Stodolav. Grunwald Mechanical Contractors, antep. 301,
422 N.W.2d 341 (1988); Hoffman v. Reinke Mfg. Co., 227 Neb.
66, 416 N.W.2d 216 (1987); Moseman v. L & P Investment Co.,
226 Neb. 677,414 N.W.2d 254 (1987).

In this case, the record reflects that in 1963 the Signal Hill
Park Replat subdivision in Omaha was platted. A protective
covenant affecting the subdivision and the Signal Hill Park
subdivision was duly filed of record by the owner, Madeline
Jacobson Properties, Inc., on July 5, 1963. Except for certain
lots, this covenant restricted the use of land in the subdivisions
to various types of dwellings, or church or school purposes.
Lots 300 and 301 were permitted to be used for commercial,
church, or school purposes. The covenant could only be
modified by an instrument in writing executed by two-thirds of
the owners of lots in the subdivisions or their successors in title.

On October 3, 1963, by amendment duly recorded, the
original protective covenant was modified to provide, insofar
as applicable here, that Lots 300 and 301, in addition to
commercial, school, or church uses, could be used for various
types of dwellings. This amendment was approved by
two-thirds of the owners of lots in both subdivisions.

On September 16, 1965, Madeline Jacobson Properties,
Inc., as sole owner of Lots 300 and 301, executed and thereafter
duly recorded another protective covenant. This covenant
limited the use of Lots 300 and 301 to single-family dwellings.
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Although the corporation was the sole owner of Lots 300 and
301, it did not own two-thirds of the original subdivisions.
After the September 1965 document was filed, Lots 300 and 301
were subdivided into parcels and sold. Seven of those parcels
were sold to some of the defendants or their predecessors in
title, and each parcel is used for a single-family dwelling. The
remaining parcels in Lots 300 and 301 were sold to Mutual
Investors, Inc., as evidenced by a deed filed September 8, 1983.

Mutual Investors Inc., then conveyed its land to Mlcek by deed
filed February 2, 1984.

Micek’s petition seeks a declaratory judgment that the 1965
covenant, limiting the use of Lots 300 and 301, is void and
unenforceable. All of the Signal Hill Park and Signal Hill Park
Replat lot owners have been named as defendants in this action.
In view of our holding hereafter, only those lot owners who
have title to parcels in Lots 300 and 301 are necessary parties.

Micek assigns as error that the trial court erred in holding
that the covenant executed by Madeline Jacobson Properties,
Inc., dated September 16, 1965, was a valid and enforceable
covenant and is binding upon all subsequent owners of any part
of Lots 300 and 301 of Signal Hill Park Replat.

It is Micek’s contention that the 1965 covenant is an invalid
modification of the original 1963 covenant because it was not
approved by two-thirds of the lot owners of both subdivisions.
The lot owners argue that the 1965 covenant is not a
modification but a covenant which stands by itself. The district
court found that the covenant “is a valid and enforceable
covenant and is binding on all subsequent owners of the
property involved, namely, Lots 300 and 301 of Signal [Hill}
Park Replat in Douglas County, Nebraska, including plaintiff
and defendants.”

This court has long embraced the rule that a restrictive
covenant is to be construed in connection with the surrounding
circumstances which the parties are supposed to have had in
mind at the time they made it; the location and character of the
entire tract of land; the purpose of the restriction; whether it
was for the sole benefit of the grantor or for the benefit of the
grantee and subsequent purchasers; and whether it was in
pursuance of a general building plan for the development of the
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property. Hogue v. Dreeszen, 161 Neb. 268, 73 N.W.2d 159
(1955); Wessel v. Hillsdale Estates, Inc., 200 Neb. 792, 266
N.W.2d 62 (1978); Lincoin East Bancshares v. Rierden, 225
Neb. 440, 406 N.W.2d 337 (1987). If there was a general
building scheme, the purpose of which was to restrict a district
to single-family residences, it matters not how it is expressed in
the covenant, or what the covenant may be called. However, so
far as the purpose is definitely stated in the covenant, that
purpose should control. Where the owners of a tract of land
have platted the same into many lots and formed and carried
out a plan to sell the lots subject to covenants restricting them to
the construction of homes of a certain character, equity will
protect the rights of other grantees who accepted deeds in the
same locality with similar restrictions. Hogue v. Dreeszen,
supra.

The 1965 covenant expresses an intent to “limit the use of
said Lots 300 and 301 to single family dwellings.” The
beneficiaries of this covenant are those persons who purchased
a part of Lots 300 and 301 in reliance thereon. Clearly, the 1965
covenant is more restrictive than earlier protective covenants,
stands on its own, and affects only the owners of parcels in Lots
300 and 301. It is valid and enforceable.

The district court was correct in finding that the 1965
covenant is valid and enforceable. The trial court’s summary
judgment is hereby affirmed.

AFFIRMED.

DoucLASA. CLARK, APPELLEE, V. RITA V, CLARK, ALSO KNOWN AS
RiTA V. OFFUTT, APPELLANT.
422N.W.2d 793

Filed May 6, 1988. No. 87-655.

1. Child Custody: Modification of Decree. When a court has retained legal custody
of the children, pursuant to Neb. Rev. Stat. § 42-364 (Cum. Supp. 1986), a
question whether to change physical custody is determined by the best interests
of the children without the necessity of showing any change of circumstances
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otherwise required for a change in legal custody of the children.

. While a move from the jurisdiction does not by itself necessarily
affect the best interests of the children, nevertheless, when considered in
conjunction with other evidence, such a move may well be a key factor which
would warrant a modification.

3. Child Custody: Appeal and Error. Custody matters are initially entrusted to the
sound discretion of the trial judge, which matters, on appeal, will be reviewed de
novo on the record and affirmed in the absence of an abuse of the trial judge’s
discretion. In our de novo review, where the evidence is in conflict, we will give
weight to the fact that the trial judge observed and heard the witnesses and
accepted one version of the facts rather than another.

Appeal from the District Court for Sarpy County: RAYMOND
J. CasE, Judge. Affirmed.

Robert J. Hovey, P.C., of Robinson, Hovey, P.C., & Kenney,
for appellant.

Donald A. Roberts of Lustgarten & Roberts, P.C., for
appellee.

HasriNGs, C.J., WHITE, and FAHRNBRUCH, JJ., and WOLF
and McGInNN, D. 1J.

Hastings, C.J.

The respondent mother has appealed from the order of the
district court changing possession of the parties’ minor children
to the petitioner father and denying the mother’s claim for
additional child support. We affirm.

The parties were divorced in March 1983. Custody of the
couple’s two boys, Michael Clark (date of birth August 20,
1976) and Jonathan Clark (date of birth October 23, 1979), was
given to the mother. The father was awarded the family
residence, with possession to remain with the mother pursuant
to a lease agreement between the parties. In addition, the
mother was given a $5,000 lien in the property for her share of
the equity. The father was ordered to pay $400 per month for
child support.

In June 1985, the mother asked the court for permission to
remove her children from the jurisdiction, as her new husband
was being stationed at Eielson Air Force Base, Alaska. The
father contested this, but the court granted the mother’s
request. After a hearing, the court placed custody of the
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children in the court, with possession in the mother. As to
visitation, the court ordered that the father would have the boys
for 2 months in the summer and that the transportation
expenses for this visit would be borne by the father. The court
also ordered that the Christmas vacation would be divided
equally between the parties. The transportation expenses for
the Christmas visitations were to be paid by the mother. The
court also found that the mother had breached the lease
agreement and that her lien would thereby be reduced by
$1,441.75.

When the time came for the father to make arrangements for
the Christmas 1985 visitation, the mother told him that she
could not afford to send the boys to Nebraska. As a result, the
father financed the trip, and the amount of the mother’s lien in
the house was reduced by the amount that the father spent for
the transportation expenses. As scheduled, the boys came to
Nebraska for 60 days in the summer, at the father’s expense.

For the Christmas 1986 visit, the father once again ran into
problems. The younger son has juvenile diabetes of such
severity that he cannot travel without adult supervision. The
mother gave birth to a daughter on December 10, 1986, and was
instructed by her doctor not to travel for 4 weeks after the birth.
Therefore, she was unable to accompany the boys to Nebraska,
as was necessary. Additionally, the mother felt that she could
not afford to send the children to Nebraska, although this does
not appear to have been a major consideration. The mother did
offer to fly the father to Alaska for Christmas, but he declined,
as he did not want to spend Christmas with his boys in a motel
room in Alaska. Consequently, the father did not exercise his
Christmas 1986 visitation. }

The court order had also instructed the mother to aid the
children in regular written correspondence with their father.
According to the father, the children did not often
communicate with him. The mother testified that the boys and
she had been so busy with scouting, piano lessons, etc., that
“we just haven’t had the time to write the letters to their dad.”

In January 1987, the father petitioned the court to modify
the decree as to custody of the children, based upon the
mother’s alleged lack of compliance with the visitation and
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communication requirements. The mother denied that a change
of circumstances warranting a change of custody had taken
place and cross-petitioned for an additional $200 per month
child support.

The matter was heard June 10, 1987. On June 30, the court
found that there had been no substantial change in
circumstances which would warrant an increase in child
support. Moreover, the court found that the mother’s “inability
and refusal” to comply with the court-ordered visitation was a
change of circumstances sufficient to warrant a change of
possession of the children from the mother to the father.

Since the issue of whether to award the mother additional
child support becomes moot if she no longer has possession of
the children, it is first necessary to determine whether the court
erred in changing possession of the children to the father.

In the past we have held that an order concerning custody of
the children will not be modified unless there has been a
material change of circumstances indicating that the person
with custody of the children is unfit or that the best interests of
the children require such action. Hicks v. Hicks, 223 Neb. 189,
388 N.W.2d 510 (1986); Hoschar v. Hoschar, 220 Neb. 913, 374
N.W.2d 64 (1985). There is no indication in the present case that
either parent was unfit to care for the boys. Therefore, under
the Hicks rule, the issue would be whether there has been a
material change of circumstances. The trial court found that
there was; however, that rule has been modified.

In Christen v. Christen, ante p. 268,271, 422 N.W.2d 92, 95
(1988), we said:

However, when a court has retained legal custody of a
child in a dissolution proceeding, requiring a change of
circumstances to alter physical custody of a child would
impair the court’s swift action which may be necessary in
the best interests of the child. Therefore, we hold that,
when a court has retained legal custody of a child,
pursuant to § 42-364, a question whether to.change
physical custody is determined by the best interests of the
child without the necessity of showing any change of
circumstances otherwise required for a change in legal
custody of the child.
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The mother was unable or had refused to comply with the
visitation and correspondence requirements of the order. If the
trial court had been aware that the mother could not (or would
not) comply with visitation, in the best interests of the children
it presumably would have granted possession in the father
initially.

The importance of visitation was emphasized in Heyne v.
Kucirek, 203 Neb. 59, 277 N.W.2d 439 (1979). There, the court
affirmed the lower court’s modification of its decree so as to
allow more contact between the petitioner and his children. The
respondent, who had custody of the children, had been
“uncooperative” in arranging visitation with the noncustodial
parent. This court relied on the lower court’s observation,
“ ‘Visitation is a key ingredient of raising children, and it is in
the best interests to be with their respective parents to the
utmost. ... ” Id. at 63,277 N.W.2d at 441.

In the present case, visitation was strained by the mother’s
physical and economic inability to accompany her children
from Alaska to Nebraska and back. While a move from the
jurisdiction does not by itself necessarily affect the best interests
of the children, nevertheless, when considered in conjunction
with other evidence, such a move may well be a key factor which
would warrant a modification. Marez v. Marez, 217 Neb. 615,
350 N.W.2d 531 (1984); Scott v. Scott, 223 Neb. 354, 389
N.W.2d 567 (1986); Parsons v. Parsons, 219 Neb. 736, 365
N.W.2d 841 (1985). In Marez, supra, this court cited Read v.
Read, 103 Cal. App. 2d 721, 230 P.2d 46 (1951), which held that
when a mother moved her children to a distant part of the state,
thus rendering frequent visits with their father impracticable,
that was sufficient to justify a modification of the custody
provisions.

Similarly, in Parsons v. Parsons, supra, the custodial mother
removed her children to California, which “effectively
eliminated” the father’s visitation. This court held that the
effective denial of the father’s visitation rights could be
considered in determining the best interests of the children and
whether such denial justified a modification.

Apparently, the trial court anticipated that problems could
arise with the removal of the boys to Alaska. It therefore placed
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custody in the court, with possession in the mother. Such a
practice is authorized by Neb. Rev. Stat. § 42-364 (Cum. Supp.
1986), and, as previously stated, was recently approved in
Christen v. Christen, supra, and also was approved in Peterson
v. Peterson, 224 Neb. 557, 399 N.W.2d 792 (1987). The
Peterson opinion cited Bartlett v. Bartlett, 193 Neb. 76, 225
N.W.2d 413 (1975), wherein this court stated that the court may
retain custody of the children when it is uncertain as to where
the best interests of the children lie.

When the best interests of the children, in regard to

custody, [are] not clear, the court may, and should, place

custody inthe court. . . .

It is evident that when a court finds it necessary to place
custody of minor children in the court, it does so because it
is doubtful that it is cognizant of the full story relating to
the best interests of the children and of the propriety of
awarding custody to one of the parties.

193 Neb. at 78-79, 225 N.W.2d at 415-16. See, also, Berry v.
Berry, 202 Neb. 540, 276 N.W.2d 200 (1979), in which this court
approved of the trial court’s retaining custody of the children
where “the trial court was confronted with a record which did
not weigh clearly either way . . . .” Id. at 542,276 N.W.2d at 201.

The Bartlett court further explained that retaining custody
of the children in the court “ ¢ “facilitate[s] judicial supervision
and summary power to act swiftly in their [the children’s] best
interests,” >” and that the court may reconsider its
determination upon a showing of change of circumstances. 193
Neb. at 79, 225 N.W.2d at 201; Benson v. Benson, 190 Neb. 87,
206 N.W.2d 51 (1973); Lueders v. Lueders, 187 Neb. 539, 192
N.W.2d 161 (1971).

This court, in Mason v. Mason, 200 Neb. 476, 263 N.W.2d
865 (1978), also emphasized the advantages which result from
judicial custody of the children, namely, “If it should appear at
any time that the best interests and welfare of the children are
adversely affected by any circumstance, the court will be able to
take prompt action to correct the situation.” Id. at 478, 263
N.W.2d at 867.

Child custody determinations are matters initially entrusted
to the sound discretion of the trial court, and, on appeal,
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although the Supreme Court reviews these cases de novo on the
record, the trial court’s determination will normally be
affirmed in the absence of an abuse of discretion. Additionally,
this court may give weight to the fact that the trial judge
observed and heard the witnesses and accepted one version of
the facts rather than the other. Staman v. Staman, 225 Neb.
864, 408 N.W.2d 320 (1987); Dobbins v. Dobbins, 226 Neb.
465, 411 N.W.2d 644 (1987). Although the present case differs
somewhat because the issue is possession of the children, not
custody, nevertheless the paramount consideration for this
court is whether the trial court has abused its discretion in
determining the best interests of the children. See Bartlett v.
Bartlett, supra.

The district court did not abuse its discretion in placing
possession of the children in the father. Although the mother’s
move to Alaska was not itself a factor weighing against her, the
distance, and the physical and economic obstacles in
overcoming that distance, hindered the father’s visitation.
Thus, it was in the best interests of the children that possession
of the children be placed with their father. Whether the mother
refused to facilitate visitation, or was merely unable to
cooperate, really makes little difference. The fact that the
father was effectively denied contact with his children was
sufficient to warrant a change. The best interests of the children
include having access to both parents. With possession in the
mother, this condition was not being met.

Furthermore, it was proper for the court to keep custody of
the children and only change possession. It was unclear to the
court whether the move to Alaska was in the boys’ best
interests, and, in fact, it turned out not to be. This type of order
is designed for just such a situation.

The judgment of the district court is affirmed.

AFFIRMED.
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JACK MANTZ, APPELLANT, V. CONTINENTAL WESTERN INSURANCE
COMPANY, A MEMBER OF ARMCO INSURANCE GROUP, APPELLEE.
422 N.W.2d 797

Filed May 6, 1988. No. 87-659.

1. Directed Verdict. The party against whom a motion for a direction of liability is
made is entitled to have every controverted fact resolved in his or her favor and
to have the benefit of every inference which can reasonably be drawn from the
evidence. If there is any evidence which will sustain a finding for the party
against whom the motion is made, the case may not be decided as a matter of
law.

. A directed verdict is proper only where reasonable minds cannot differ
and can only draw one conclusion from the evidence.

3. Trial: Negligence. Where reasonable minds may draw different conclusions
from the evidence, the question of negligence is for determination by the jury.

4. Motor Vehicles: Pedestrians: Negligence. When a pedestrian in a place of safety
sees or could have seen the approach of a moving vehicle in close proximity to
him or her and suddenly moves from the place of safety into the path of such
vehicle and is struck, such conduct constitutes contributory negligence more
than slight as a matter of law and precludes recovery.

5. Motor Vehicles: Negligence: Right-of-Way. The driver of a motor vehicle has the
duty to keep a proper lookout and watch where he is driving even though he is
rightfully on the highway and has the right-of-way. He must keep a lookout
ahead or in the direction of travel, and he is bound to take notice of the road, to
observe the conditions along the way, and to know what is in front of him for a
reasonable distance.

6. Motor Vehicles: Negligence. The range of vision rule is applicable,
notwithstanding that a motorist’s vision is impaired by atmospheric or weather
conditions, such as falling or blowing snow, rain, mist, or fog.

. A driver ordinarily has a duty to drive an automobile on a
public street at night in such a manner that he can stop in time to avoid a collision
with an object within the area lighted by his headlights, and the driver is
negligent if he fails to do so. A motorist is not, however, negligent where the
object cannot be observed by the exercise of ordinary care in time to avoid a
collision.

8. Motor Vehicles: Negligence: Words and Phrases. In operating a motor vehicle
upona public street, a driver has a duty to have his vehicle under such reasonable
control as will at all times enable him to avoid a collision or accident, assuming
that other drivers or people upon the highway are also exercising ordinary care.
Reasonable control requires motor vehicle drivers to take into consideration
such factors as the speed of their automobiles, the condition of the highway
upon which they are traveling, the traffic involved, and any other factors
affecting driving conditions that may have been developed by the evidence.

9. Circumstantial Evidence: Proof. It is not necessary for a plaintiff to prove his
case solely by direct evidence. A plaintiff may rely partially upon circumstantial
evidence to support his position.
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- Appeal from the District Court for Douglas County: PAUL J.
HickMaN, Judge. Affirmed in part, and in part reversed and
remanded for a new trial.

William J. Elder of McCormack, Cooney, Mooney &
Hillman, for appellant.

Alan L. Plessman, for appellee.

HasTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ. '

FAHRNBRUCH, J.

Plaintiff-appellant, Jack Mantz, was injured when an
uninsured station wagon knocked him to the pavement and
again when a hit-and-run Datsun ran over one or both of his
legs while Mantz was lying on the street. The accidents occurred
on 13th Street in Omaha on November 9, 1984.

Mantz sued his own insurance carrier, the defendant-
appellee, Continental Western Insurance Company, for
damages resulting from each accident. The suit was brought
under the uninsured motorist clause of Mantz’ insurance policy.
After Mantz presented evidence before a jury and rested, a
verdict was directed in favor of the defendant, Continental, in
regard to both accidents. Mantz appeals. We affirm the trial
court’s directed verdict as to the station wagon accident, reverse
it as to the Datsun accident, and remand the cause with
directions.

Mantz’ petition claims that the station wagon driver and the
Datsun hit-and-run driver each negligently failed to keep a
proper lookout, failed to have reasonable control of her/his
respective vehicle, failed to yield the right-of-way to the
plaintiff, and negligently operated her/his respective vehicle at
a speed in excess of that which was reasonable and prudent
under the conditions existing at the time of the accidents. Mantz
further claims that the station wagon driver placed him in a
position of peril whereby Mantz suffered additional injuries.
Finally, Mantz claims that the station wagon driver was
negligent in failing to extricate him from the position of peril in
which she placed him, thereby contributing to his injuries.

In its amended answer, Continental claims that Mantz was
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contributorily negligent in failing to maintain a proper lookout
and in failing to yield the right-of-way to the vehicles involved;
that Mantz suddenly left a curb or other place of safety and
walked or ran into the path of the station wagon, which was so
close that it was impossible for the driver to stop; and, finally,
that Mantz assumed the risk of injury and damage.

The operable facts in this case reflect that after working all
day on Friday, November 9, 1984, Mantz cashed his paycheck
and went to the Ball Park Bar. He arrived at the tavern around 7
p.m. and drank eight or nine bottles of beer and a “shot” of
whiskey during a 3!/2-hour period.

Mantz left the tavern about 10:30 p.m. Once outside the
tavern, he noticed that it was raining, sleeting, and snowing
simultaneously. Mantz waited for a while in a protected area
just outside the tavern door. His vehicle was parked across the
street at a service station on the east side of 13th Street.
Thirteenth Street runs north and south and has two lanes each
for northbound and southbound vehicular traffic. Mantz said
he saw three or four cars 200 to 225 feet to the south in the
northbound lanes of traffic. Looking north, Mantz saw two
southbound cars 300 to 325 feet away. The plaintiff testified he
wanted to go east across 13th Street to his vehicle. He decided
he could run safely across the southbound lanes to the center of
the street. Mantz said that with his head down, while looking to
the side, he ran as “[f]ast as I could” to the center of the street
and that while he was standing there, a northbound car passed
him. He further testified that while he was standing on the
centerline of the street he was bumped from behind by a
southbound station wagon. There was testimony that Mantz
was in the southbound lane when the lady driver in the station
wagon honked at him. There was evidence that the station
wagon did not swerve after hitting Mantz. It stopped in its own
southbound lane about 2 or 3 feet in front of where Mantz lay.

The station wagon’s emergency flashers were turned on, as
were the flashers of a southbound car that had stopped just
north of the station wagon. A third southbound vehicle had
also stopped near the west curb in the vicinity of where Mantz
was lying. Paul Munkel, a passenger in that vehicle, went to
where Mantz lay on the pavement. Munkel put his own jacket
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over the injured man and began directing traffic. A girl came
from the tavern and put her jacket over Mantz. People from the
service station also arrived at the scene. A small crowd gathered
in the area of the injured plaintiff.

While Munkel was directing traffic, he noticed a northbound
Datsun automobile coming toward him and the injured Mantz.
This vehicle was in the lane closest to the centerline. At this
time, only Mantz’ legs were protruding into the northbound
lane of traffic, Munkel testified. Munkel tried to flag the
Datsun in an effort to divert it east, away from Mantz and away
from the centerline of the street. The Datsun, bearing a No. 59
county Nebraska license plate, did not vary its course. It “just
[came] straight forward.” Munkel had been “right where the
man was [lying].” Munkel was required to jump out of the
Datsun’s path to keep from being hit. The evidence reflects that
the Datsun ran over one or both of Mantz’ legs and proceeded
northbound without stopping. Although Munkel could clearly
see the profile of the Datsun’s male driver, he could not identify
him, nor could Munkel see the remaining numbers of the
vehicle’s license plate.

Mantz’ policy of insurance with Continental clearly covered
hit-and-run accidents. Part C, “Uninsured Motorists
Coverage,” specifically defines an “uninsured motor vehicle”
as one “which is a hit and run vehicle whose operator or owner
cannot be identified and which hits” the insured. The station
wagon driver was uninsured because her insurance carrier had
become insolvent.

We now examine whether the trial court properly directed a
verdict against the plaintiff in each accident involved here.
When Mantz rested after adducing evidence in his case in chief,
the defendant moved for a directed verdict in its favor in regard
to each accident for two reasons: (1) that the plaintiff failed to
establish a prima facie case and (2) that the evidence established
as a matter of law that Mantz was contributorily negligent to a
degree sufficient to preclude any recovery.

In reviewing a directed verdict, the party against whom a
motion for a direction of liability is made is entitled to have
every controverted fact resolved in his or her favor and to have
the benefit of every inference which can reasonably be drawn
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from the evidence. If there is any evidence which will sustain a
finding for the party against whom the motion is made, the case
may not be decided as a matter of law. Kahrhoff v. Kohl, 219
Neb. 742, 366 N.W.2d 128 (1985). See, also, Tiede v. Loup
Power Dist., 226 Neb. 295,411 N.W.2d 312 (1987).

A directed verdict is proper only where reasonable minds
cannot differ and can only draw one conclusion from the
evidence. Vice v. Darm Corp., 224 Neb. 1, 395 N.W.2d 524
(1986); Lambelet v. Novak, 225 Neb. 229, 404 N.W.2d 28
- (1987). Where reasonable minds may draw different
conclusions from the evidence, the question of negligence is for
determination by the jury. Bourke v. Watts, 223 Neb. 511, 391
N.W.2d 552 (1986); Cullinane v. Interstate Iron & Metal, 216
Neb. 245, 343 N.W.2d 725 (1984).

The trial court was correct in directing a verdict against
Mantz insofar as the accident with the station wagon was
concerned. Based upon the evidence, reasonable minds cannot
differ but that Mantz was contributorily negligent in a degree
sufficient to bar recovery in the accident involving the station
wagon. Mantz, by his own testimony, on a dark, rainy, sleety,
and snowy November night, ran as fast as he could across a
busy street’s southbound vehicular traffic lanes. That night,
Mantz admittedly knew that traffic was heavier than normal.
He saw the headlights of oncoming cars, but proceeded to cross
the southbound lanes anyway. By his own testimony, Mantz ran
with his head down, although he looked to the side. He was
oblivious to the sound of the station wagon’s horn, which was
honking while Mantz was transversing the west half of 13th
Street. Driving conditions were slippery when Mantzran. There
was no evidence that the station wagon was speeding or that the
driver did not have control of her vehicle. It hit the plaintiff, but
stopped a few feet after the impact. While there was evidence
that the impact between Mantz and the station wagon occurred
near an intersection, there is no evidence in the record it
occurred in a crosswalk. When he began to run as fast as he
could, Mantz suddenly left a place of safety and ran across the
path of the station wagon. He failed to yield the right-of-way to
the station wagon. When a pedestrian in a place of safety sees or
could have seen the approach of a moving vehicle in close
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proximity to him or her and suddenly moves from the place of
safety into the path of such vehicle and is struck, such conduct
constitutes contributory negligence more than slight as a matter
of law and precludes recovery. Hennings v. Schufeldt, 222 Neb.
416, 384 N.W.2d 274 (1986); Gerhardt v. McChesney, 210 Neb.
351,314 N.W.2d 258 (1982).

The trial court properly directed a verdict against the
plaintiff in the accident involving the station wagon. We need
not discuss further whether the plaintiff presented a prima facie
case.

In regard to the second accident involving the Datsun, the
trial court, at the close of the plaintiff’s evidence, erroneously
directed a verdict in favor of the defendant.

Asthe Datsun approached the accident scene from the south,
Mantz lay on the pavement with his legs extending into a
northbound traffic lane. Mantz was dazed and startled, and
there was evidence that he may have been unconscious after the
collision with the station wagon.

How long Mantz lay on the pavement before being hit by the
hit-and-run Datsun is not specified in the record. However, it
was of such duration that a northbound car could pass by; that
the station wagon driver had time to stop her vehicle, turn on
flasher lights, get out of her vehicle, and talk to Mantz; that the
witness Munkel could leave his vehicle, walk to where Mantz
lay, put his jacket over the plaintiff, and begin directing traffic;
that a girl could walk from the tavern and put her jacket over
the plaintiff; that two people from the service station could
walk to the scene where Mantz was first hit; and that a group of
people could congregate at the accident site. Although the
record does not disclose the volume of traffic he directed,
Munkel had been directing traffic when Mantz was struck by
the Datsun. While some of these acts may have occurred
simultaneously, it is apparent that a period of time elapsed
between the time Mantz was knocked to the pavement by the
station wagon and the time he was hit by the Datsun. If a
sufficient period of time elapsed, Mantz’ position on the
pavement might well have created only a condition. If
plaintiff’s position merely created a condition, Mantz may not
have been actively contributorily negligent. C.S. v. Sophir, 220
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Neb. 51, 368 N.W.2d 444 (1985); Steenbock v. Omaha Country
Club, 110Neb. 794, 195 N.W., 117 (1923).

Inregard to lookout, Munkel testified that there was nothing
between him and the Datsun that obscured his own vision of the
driver. From that testimony, a jury could infer that if Munkel
could see the Datsun driver, the driver could see Munkel.

The driver of a motor vehicle has the duty to keep a proper
lookout and watch where he is driving even though he is
rightfully on the highway and has the right-of-way. He must
keep a lookout ahead or in the direction of travel, and he is
bound to take notice of the road, to observe the conditions
along the way, and to know what is in front of him for a
reasonable distance. Hilferty v. Mickels, 171 Neb. 246, 106
N.Ww.2d 40 (1960), cited with approval in Prime Inc. v.
Younglove Constr. Co., 227 Neb. 423, 418 N.W.2d 539 (1988).
The “range of vision” rule is applicable, notwithstanding that a
motorist’s vision is impaired by atmospheric or weather
conditions, such as falling or blowing snow, rain, mist, or fog.
Prime Inc. v. Younglove Constr. Co., supra; C. C. Natvig’s
Sons, Inc. v. Summers, 198 Neb. 741, 255 N.W.2d 272 (1977);
Vrbav. Kelly, 198 Neb. 723, 255 N.W.2d 269 (1977).

Moreover, a driver ordinarily has a duty to drive an
automobile on a public street at night in such a manner that he
can stop in time to avoid a collision with an object within the
area lighted by his headlights, and the driver is negligent if he
fails to do so. A motorist is not, however, negligent where the
object cannot be observed by the exercise of ordinary care in
time to avoid a collision. Greenwade v. Drake, 202 Neb. 815,
277 N.W.2d 248 (1979); Fink v. Meister, 188 Neb. 248, 196
N.W.2d 122 (1972).

Whether the hit-and-run Datsun driver in this case failed to
keep a proper lookout was a question of fact which should have
been submitted to the jury for resolution.

We now consider Mantz’ excessive speed allegation against
the Datsun driver. Neb. Rev. Stat. § 39-662 (Reissue 1984)
provides:

No person shall drive a vehicle on a highway at a speed
greater than is reasonable and prudent under the
conditions and having regard to the actual and potential
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hazards then existing. Any person shall drive at a safe and
appropriate speed when . . . special hazards exist with
respect to pedestrians or other traffic or by reason of
weather or highway conditions.

There was direct evidence that special hazards existed as the
Datsun driver approached the accident scene. It was raining,
sleeting, and snowing simultaneously. Driving conditions were
slippery. People were congregated in the street. One of them lay
with his legs protruding into the Datsun’s line of travel. Another
was standing in the hit-and-run vehicle’s path. There were two
vehicles with emergency flasher lights in operation at the scene.
A jury could conclude that under those conditions any vehicle’s
speed greater than a very slow speed would not be reasonable
nor prudent as required by § 39-662.

The question of whether the Datsun was traveling at an
excessive speed for the conditions existing at the time of the
accident with Mantz should have been submitted to the jury.

In operating a motor vehicle upon a public street, a driver has
a duty to have his vehicle under such reasonable control as will
at all times enable him to avoid a collision or accident, assuming
that other drivers or people upon the highway are also
exercising ordinary care. “Reasonable control” requires motor
vehicle drivers to take into consideration such factors as the
speed of their automobiles, the condition of the highway upon
which they are traveling, the traffic involved, and any other
factors affecting driving conditions that may have been
developed by the evidence. See, Prime Inc. v. Younglove
Constr. Co., supra; Bartosh v. Schlautman, 181 Neb. 130, 147
N.W.2d 492 (1966).

Whether the Datsun driver had reasonable control of his
vehicle under all the facts of this case and whether he could have
avoided running his vehicle over the plaintiff are questions
which should have been submitted to the jury for resolution.

It is not necessary for a plaintiff to prove his case solely by
direct evidence. A plaintiff may rely partially upon
circumstantial evidence to support his position. Ditloff v. State
Farm Fire & Cas. Co., 225 Neb. 375, 406 N.W.2d 101 (1987),
quoting Anderson v. Farm Bureau Ins. Co., 219 Neb. 1, 360
N.W.2d 488 (1985), quoting Popken v. Farmers Mutual Home
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Ins. Co., 180 Neb. 250, 142 N.W.2d 309 (1966).

Mantz, by direct and circumstantial evidence, established a
prima facie case of negligence against the driver of the
hit-and-run Datsun. That portion of Mantz’ case should have
been submitted to the jury. The trial court’s decision not to
submit the hit-and-run accident to the jury is reversed, and that
portion of the cause is remanded to the district court for a new
trial.

The trial court’s directed verdict in regard to the accident
involving the station wagon is affirmed.

AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED FOR ANEW TRIAL.

STATE OF NEBRASKA, APPELLEE, V. RICHTER U. GIBSON,
APPELLANT.
422N.W.2d 570

Filed May 6, 1988. No. 87-675.

1. Motions to Suppress: Appeal and Error. In determining the correctness of a trial
court’s ruling on a motion to suppress, the Supreme Court will uphold the trial
court’s findings of fact unless those findings are clearly erroneous.

2. Criminal Law: Words and Phrases. Custodial interrogation is questioning
instigated by law enforcement officers after a person has been taken into
custody or otherwise deprived of his freedom of action in any significant way.

3. Miranda Rights: Confessions: Right to Counsel. Before a defendant’s custodial
statement is admissible as evidence, the absolute and indispensable prerequisites
of the Miranda warning must have been satisfied preceding the interrogation
producing such statement, namely, law enforcement personnel must (1) inform
the defendant of the right to remain silent, (2) explain that anything said can and
will be used against the defendant in court, and (3) inform the defendant of the
right to consult with a lawyer, retained or court-appointed, and to have a lawyer
present during interrogation.

4. Miranda Rights: Confessions. A purpose of the Miranda warning is preventing
government officials from using the coercive nature of confinement to extract
confessions that would not be given in an unrestrained environment.

5. Constitutional Law: Miranda Rights: Confessions. The Miranda warning is
required before a defendant’s custodial statement, as the product of express
questioning or its functional equivalent, is constitutionally admissible as
evidence against the defendant.
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6. : : To determine whether there is interrogation within the
meaning of Miranda, an objective standard is applied: Would a reasonable and
disinterested person conclude that police conduct, directed to a suspect or
defendant in custody, would likely elicit an incriminating response from that
suspect or defendant?

7. : : . Police conduct which results in an unforeseeable or
volunteered response by a defendant is not interrogation within the meaning of
Miranda, requiring the Miranda warning before that response is constitutionally
admissible as evidence against the defendant.

Appeal from the District Court for Douglas County: JAMES
A. BuckLEY, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Timothy P. Burns, for appellant.

Robert M. Spire, Attorney General, and Steven J. Moeller,
for appellee.

HAasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

A jury found Richter U. Gibson guilty of violating Neb. Rev.
Stat. § 28-1206(1) (Reissue 1985), which prohibits a convicted
felon from possessing a firearm “with a barrel less than
eighteen inches in length.” In his appeal, Gibson does not
contest the sufficiency of evidence for the conviction, but does
contend that the district court erred in overruling Gibson’s
motion to suppress an oral statement made to police at the time
of his arrest and in admitting that statement as evidence in
Gibson’strial.

Before trial, Gibson moved for suppression of his oral
statement. See Neb. Rev. Stat. § 29-115 (Reissue 1985)
(proceedings for suppression of a statement obtained by
violation of a defendant’s constitutional rights). In his
suppression motion, Gibson alleged that his oral custodial
statement was made without the antecedent “Miranda
warning.” See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct.
1602, 16 L. Ed. 2d 694 (1966).

At the suppression hearing, Paul W. Briese, an officer in the
narcotics unit of the Omaha Police Division, testified about the
circumstances surrounding Gibson’s statement in question.
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Police had obtained a warrant to search premises designated as
3504 North 24th Street in Omaha, which was the duplex
residence of Gayle Eagle Feather. Gibson shared the residence
with Eagle Feather. The warrant authorized a premises search
for “[m)arijuana its derivatives and administrating instruments
either homemade or manufactured. Monies and records
pertaining to an illegal narcotics operation and records
pertaining to the occupants of 3504 North 24th Street, Omaha,
Douglas County, Nebraska.” At approximately 11:30 a.m. on
December 4, 1986, and equipped with the search warrant,
Officer Briese and five other narcotics officers went to the
residence described in the search warrant to search for
contraband “drugs.” Some of the officers wore vest-like jackets
bearing the visible inscription “Omaha Police” on the front and
back of such vests. When the officers arrived at the duplex, the
front door was unlocked. The officers entered through the
front door, announcing: “Police officers, search warrant.”

In the residence the officers found Gibson with Eagle
Feather and her two children. Briese handed Gibson a copy of
the search warrant. While Eagle Feather remained with some
officers in the residence’s living room-dining room area, Briese
and other officers undertook a search which, after a half hour,
brought them into the residence’s kitchen. Before entry into the
kitchen, the officers had not questioned Gibson and had not
given him the Miranda warning. In the kitchen, Briese, who
was accompanied by two other officers, directed Gibson “to sit
down and not try to leave.” Officer Briese acknowledged that
Gibson was not free to leave the kitchen or premises. While
searching in the kitchen’s wall cupboard, Officer Briese
discovered a loaded “stub-nose” .38-caliber revolver.
Displaying the discovered revolver, Briese remarked: “Oh, look
what I found.” As an immediate response to the officer’s
remark, Gibson stated: “That’s my gun, and I use it for
protection.” ‘ '

Briese explained his comment on discovering the revolver.
First, Briese’s comment was not directed toward Gibson alone
but was made for all—“everybody” —to hear. Second, Briese’s
reason for his comment was:

Because I made the statement to everybody in the room
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“Oh, look what I found,” meaning that I wanted to alert
everybody in the room that was present that I had located
a firearm. . . . Because it is a firearm, it means it could
have been used against us, it was something that I wanted
to alert the officers to the fact that we had found the gun. .
.. [I1]t was worth noting to the other officers.
In the remainder of their search, the officers found a
“controlled substance.” Police gave the Miranda warning to
Gibson, who declined to talk with the officers. Apparently by
radio, an officer inquired about the registration of the revolver
which Briese had discovered. Based on the revolver’s serial
number, the officer determined that the firearm was
unregistered and, when checking whether Gibson had a
criminal record, ascertained that Gibson was a convicted felon.
Police arrested Gibson.

In his further testimony at the suppression hearing, Officer
Briese testified that Gibson was not under the influence of
alcohol or drugs and was calm throughout the search of the
duplex.

The district court concluded that Gibson’s statement was not
made in response to custodial interrogation by police and
overruled Gibson’s suppression motion. At trial and over
objection by Gibson’s counsel, Officer Briese testified
substantially in accord with his testimony at the suppression
hearing, including the circumstances surrounding discovery of
the .38-caliber revolver and Gibson’s statement concerning the
discovered revolver. After the verdict of guilty, the court
sentenced Gibson to imprisonment for 1 to 2 years.

Gibson contends his oral statement, when Officer Briese
discovered the revolver, should have been suppressed and
excluded from evidence because police had not administered
the Miranda warning before Gibson’s statement.

“ ¢ “ ‘In determining the correctness of a trial court’s ruling
on a motion to suppress, the Supreme Court will uphold the
trial court’s findings of fact unless those findings are clearly
erroneous. . . . 7’ ” State v. Blakely, 227 Neb. 816, 820, 420
N.W.2d 300, 303 (1988) (quoting State v. Vrtiska, 225 Neb. 454,
406 N.W.2d 114 (1987)).

There is no question that Gibson was in custody when he
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made the statement in question. Officer Briese emphatically
instructed Gibson to remain in the kitchen, where Gibson was
not freeto leave the officer’s presence.

“ ‘Custodial interrogation’ has been characterized by the
U.S. Supreme Court in Miranda as ‘questioning instigated by
law enforcement officers after a person has been taken into
custody or otherwise deprived of his freedom of action in any
significant way.” ” State v. Bodtke, 219 Neb. 504, 509, 363
N.W.2d 917, 921 (1985) (quoting Miranda v. Arizona, 384 U.S.
436,86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966)).

Before a defendant’s custodial statement is admissible as
evidence, the absolute and indispensable prerequisites of the
Miranda warning must have been satisfied preceding the
interrogation producing such statement, namely, law
enforcement personnel must (1) inform the defendant of the
right to remain silent, (2) explain that anything said can and will
be used against the defendant in court, and (3) inform the
defendant of the right to consult with a lawyer, retained or
court-appointed, and to have a lawyer present during
interrogation. State v. Norfolk, 221 Neb. 810, 381 N.W.2d 120
(1986).

According to the U.S. Supreme Court, a purpose of the
Miranda warning is “preventing government officials from
using the coercive nature of confinement to extract confessions
that would not be given in an unrestrained environment.”
Arizona v. Mauro, uU.S. , 107 S. Ct. 1931, 1936-37,
95 L. Ed. 2d 458 (1987).

Consequently, Gibson made a custodial oral statement to
police. However, the question is: Was Gibson’s custodial
statement the product of police interrogation?

In Rhode Island v. Innis, 446 U .S. 291, 100 S. Ct. 1682,64 L.
Ed. 2d 297 (1980), the U.S. Supreme Court expanded
“custodial interrogation” beyond express questioning of a
defendant while in police custody. Police arrested Innis for a
robbery perpetrated with a sawed-off shotgun and advised
Innis of his Miranda rights before transporting him to the
police station. Innis stated that he understood such rights and
wanted to talk with a lawyer. The police had not located the
shotgun used in the robbery. While accompanying Innis to the
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station, officers talked among themselves regarding the missing
shotgun, which conversation included comments by the
officers concerning the possible tragedy of a child’s finding the
loaded shotgun and receiving an injury from that weapon. Innis
interrupted the officers’ conversation and told the officers that,
if they would return to the arrest scene, he would locate the
shotgun for the police. Near the arrest scene, Innis led police to
the missing shotgun. In considering whether Innis’ actions in
pointing out the shotgun were the product of interrogational
compulsion by police, the U.S. Supreme Court stated:

The issue, therefore, is whether the respondent was
“interrogated” by the police officers in violation of the
respondent’s undisputed right under Miranda to remain
silent until he had consulted with a lawyer. In resolving this
issue, we first define the term “interrogation” under
Miranda before turning to a consideration of the facts of
this case.

The starting point for defining “interrogation” in this
context is, of course, the Court’s Miranda opinion. There
the Court observed that “[b]y custodial interrogation, we
mean questioning initiated by law enforcement officers
after a person has been taken into custody or otherwise
deprived of his freedom of action in any significant way.”
Id., at 444 (emphasis added). This passage and other
references throughout the opinion to “questioning” might
suggest that the Miranda rules were to apply only to those
police interrogation practices that involve express
questioning of a defendant while in custody.

We do not, however, construe the Miranda opinion so
narrowly. The concern of the Court in Miranda was that
the “interrogation environment” created by the interplay
of interrogation and custody would “subjugate the
individual to the will of his examiner” and thereby
undermine the privilege against compulsory
self-incrimination. Id., at 457-458. The police practices
that evoked this concern included several that did not
involve express questioning. For example, one of the
practices discussed in Miranda was the use of line-ups in
which a coached witness would pick the defendant as the
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perpetrator. This was designed to establish that the
defendant was in fact guilty as a predicate for further
interrogation. Id., at 453. A variation on this theme
discussed in Miranda was the so-called “reverse line-up”
in which a defendant would be identified by coached
witnesses as the perpetrator of a fictitious crime, with the
object of inducing him to confess to the actual crime of
which he was suspected in order to escape the false
prosecution. Ibid. The Court in Miranda also included in
its survey of interrogation practices the use of
psychological ploys, such as to “posi[t]” “the guilt of the
subject,” to “minimize the moral seriousness of the
offense,” and “to cast blame on the victim or on society.”
Id., at 450. It is clear that these techniques of persuasion,
no less than express questioning, were thought, in a
custodial setting, to amount to interrogation.

This is not to say, however, that all statements obtained
by the police after a person has been taken into custody are
to be considered the product of interrogation. As the
Court in Miranda noted: “Confessions remain a proper
element in law enforcement. Any statement given freely
and voluntarily without any compelling influences is, of
course, admissible in evidence. The fundamental import
of the privilege while an individual is in custody is not
whether he is allowed to talk to the police without the
benefit of warnings and counsel, but whether he can be
interrogated. . . . Volunteered statements of any kind are
not barred by the Fifth Amendment and their
admissibility is not affected by our holding today.” Id., at
478 (emphasis added). It is clear therefore that the special
procedural safeguards outlined in Miranda are required
not where a suspect is simply taken into custody, but rather
where a suspect in custody is subjected to interrogation.
“Interrogation,” as conceptualized in the Miranda
opinion, must reflect a measure of compulsion above and
beyond that inherent in custody itself.

We conclude that the Miranda safeguards come into
play whenever a person in custody is subjected to either
express questioning or its functional equivalent. That is to
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say, the term “interrogation” under Miranda refers not
only to express questioning, but also to any words or
actions on the part of the police (other than those
normally attendant to arrest and custody) that the police
should know are reasonably likely to elicit an
incriminating response from the suspect. The latter
portion of this definition focuses primarily upon the
perceptions of the suspect, rather than the intent of the
police. This focus reflects the fact that the Miranda
safeguards were designed to vest a suspect in custody with
an added measure of protection against coercive police
practices, without regard to objective proof of the
underlying intent of the police. A practice that the police
should know is reasonably likely to evoke an
incriminating response from a suspect thus amounts to
interrogation. But, since the police surely cannot be held
accountable for the unforeseeable results of their words or
actions, the definition of interrogation can extend only to
words or actions on the part of police officers that they
should have known were reasonably likely to elicit an
incriminating response. [Emphasis in original.]

Rhode Island v. Innis, 446 U.S. 291, 298-302, 100 S. Ct. 1682,

64 L. Ed. 2d 297 (1980).

In Innis, the Court also noted:

This is not to say that the intent of the police is
irrelevant, for it may well have a bearing on whether the
police should have known that their words or actions were
reasonably likely to evoke an incriminating response. In
particular, where a police practice is designed to elicit an
incriminating response from the accused, it is unlikely that
the practice will not also be one which the police should
have known was reasonably likely to have that effect.

Id. at 301-02n.7.
The Innis Court further noted:

Any knowledge the police may have had concerning the
unusual susceptibility of a defendant to a particular form
of persuasion might be an important factor in determining
whether the police should have known that their words or
actions were reasonably likely to elicit an incriminating



STATE v. GIBSON T 463
Cite as 228 Neb. 455

response from the suspect.
Id.at302n.8.

Finally, the Court, in Rhode Island v. Innis, supra,
concluded that there was no interrogation within the meaning
of Miranda because the police had not subjected Innis to the
“functional equivalent” of express questioning. According to
the U.S. Supreme Court:

The case thus boils down to whether, in the context of a
brief conversation, the officers should have known that
the respondent would suddenly be moved to make a
self-incriminating response. Given the fact that the entire
conversation appears to have consisted of no more than a
few offhand remarks, we cannot say that the officers
should have known that it was reasonably likely that Innis
would so respond. This is not a case where the police
carried on a lengthy harangue in the presence of the
suspect. Nor does the record support the respondent’s
contention that, under the circumstances, the officers’
comments were particularly “evocative.” It is our view,
therefore, that [Innis] was not subjected by the police to
words or actions that the police should have known were
reasonably likely to elicit an incriminating response from
him.

Id. at 303.

Therefore, as concluded in Innis, supra, the Miranda
warning is required before a defendant’s custodial statement, as
the product of express questioning or its functional equivalent,
is constitutionally admissible as evidence against the defendant.

As we interpret Innis, supra, to determine whether there is
interrogation within the meaning of Miranda, an objective
standard is applied: Would a reasonable and disinterested
person conclude that police conduct, directed to a suspect or
defendant in custody, would likely elicit an incriminating
response from that suspect or defendant? See 1 W. LaFave & J.
Israel, Criminal Procedure § 6.7 (1984). If the answer is “yes,”
there is interrogation requiring the Miranda warning before a
defendant’s incriminating response is constitutionally
admissible as evidence against the defendant.

According to Innis, some factors which may be considered in
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determining whether there has been interrogation within the
meaning of Miranda are a police practice designed to elicit an
accused’s incriminating response and a defendant’s
susceptibility to respond to a particular persuasion.

Rhode Island v. Innis, supra, has been applied in decisions of
this court to determine whether a defendant’s oral statement
was the product of the “functional equivalent” of custodial
interrogation by police. See, State v. Whitmore, 221 Neb. 450,
378 N.W.2d 150 (1985): officer’s question about ownership of
keys found in room where defendant was present was a neutral
question, resulting in a spontaneous reaction; State v. Taylor,
221 Neb. 114, 115, 375 N.W.2d 610, 612 (1985): during a
booking procedure, the defendant’s volunteered statement,
“ ‘It can’t get much worse than this’ ” was not the product of
interrogation; State v. Parsons, 213 Neb. 349, 328 N.W.2d 795
(1983): without interrogation, the defendant admitted he was
responsible for the marijuana which was the subject of a
criminal charge of possession of marijuana with intent to
distribute; In re Interest of Durand. State v. Durand, 206 Neb.
415, 420, 293 N.W.2d 383, 386 (1980): showing a defendant
police reports of unsolved burglaries, after the defendant had
asserted his right to remain silent and terminated conversation
with police, was “the functional equivalent of questioning”
which produced defendant’s self-incriminating statement.

In addition to application of Rhode Island v. Innis, 446 U.S.
291, 100 S. Ct. 1682, 64 L. Ed. 2d 297 (1980), to determine
whether a suspect or defendant was subjected to the
“functional equivalent” of custodial interrogation, this court
has also held that a “spontaneously volunteered statement” of a
suspect or defendant is admissible in the absence of the
Miranda warning. State v. Red Feather, 205 Neb. 734, 738, 289
N.W.2d 768, 771 (1980). See, also, State v. Taylor, supra
(“ ‘Any statement given freely and voluntarily without any
compelling influences is, of course, admissible in evidence,” ”
221 Neb. at 116,375 N.W.2d at 612-13).

In Gibson’s case, Officer Briese’s remark, “Oh, look what I
found,” was not express questioning of Gibson. However, we
must now determine whether Officer Briese’s remark was
conduct directed to Gibson, which the officer should have
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known was likely to evoke an incriminating response from
Gibson. See Rhode Island v. Innis, supra.

In State v. Finehout, 136 Ariz. 226, 665 P.2d 570 (1983),
police detectives repeatedly urged the defendant, who had
refused to talk to the detectives, to tell the truth, and appealed
for the defendant’s honesty through their remarks, such as
“ ‘jt’s just better to tell the truth and get out in the open.’ ” Id. at
230, 665 P.2d at 574. The Arizona Supreme Court determined
that “the detectives’ repeated urging of the defendant to tell the
truth was, under the circumstances, interrogation because the
detectives should have known that their appeals for honesty
were reasonably likely to elicit an incriminating response.” Id.

United States v. Suggs, 755 F.2d 1538 (11th Cir. 1985),
involved an incriminating statement made when Suggs was
shown a copy of the indictment charging him with falsifying
travel vouchers and responded: “ ‘[H]ell, everybody cheats on
their travel vouchers,” ” and “ ‘[E]verybody falsifies their
travel vouchers’ ” Id. at 1541. In finding that Suggs’
statements were constitutionally admissible evidence, the court
stated: “[T]he evidence reasonably supports the trial court’s
finding that defendant’s comment was a spontaneous
exclamation not prompted by any questioning. The trial court
apparently found that Suggs made the statement not as a result
of any Government probing, but spontaneously after he was
shown his indictment.” Id. at 1541-42.

In People v Benjamin, 101 Mich. App. 637, 300 N.W.2d 661
(1980), officers were investigating a shoplifting charge against
Benjamin and found a “razor knife and a jackknife” in
Benjamin’s purse. Id. at 641, 300 N.W.2d at 663. When a
deputy sheriff, Purucker, removed the knives from the purse
and showed Benjamin the knives, Benjamin said: “ ‘I carry
them when I’m walking down Frances Street, never know when
I might need them’.” Id. at 642, 300 N.W.2d at 663. Benjamin
had not been given the Miranda warning before she made the
statement about the knives. Benjamin was charged and
convicted of carrying a concealed weapon. Referring to Rhode
Island v. Innis, the court concluded that Benjamin’s statement
regarding the knives was not a response to the “functional
equivalent” of interrogation and stated:
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[Tlhe deputy’s isolated act of holding up the knives in
front of defendant was not a practice which the officer
should have known would be reasonably likely to elicit an
incriminating response. Defendant’s response was an
unforeseeable result of the brief, unembellished gesture of
deputy Purucker. This is particularly true since the
response related to an offense other than that which the
officer was investigating. Thus, his act was not the
functional equivalent of interrogation, and defendant’s
spontaneous declaration was admissible into evidence.
(Emphasis in original.) 101 Mich. App. at 649, 300 N.W.2d at
667. In Benjamin, the court also noted, id. at n.4:
There is nothing in the record to indicate that deputy
Purucker was aware of any unusual susceptibility of the
defendant herein to any particular form of persuasion,
whether by word or deed, or that the officer perceived
defendant to be unusually disoriented or upset at the time
he showed her the knives.
In Statev. Grisby, 97 Wash. 2d 493, 647 P.2d 6 (1982), Grisby
and his eventual codefendant, Frazier, were implicated in a
criminal homicide. Police arrested Frazier, who, having been
given the Miranda warning, refused to talk to the police. While
a detective was placing a clear plastic bag of money on a table in
Frazier’s view, Frazier asked the detective what he was doing
with the money. When the detective responded that he was
going to place the bag of money with other evidence regarding
the homicide investigation, Frazier spontaneously said:
“That’s my money. It’s not hot. I didn’t steal nothing
from that apartment. I shot the people, but I didn’t steal
nothing. I shot the people, but I didn’t steal no drugs or
money. The money belongs to me. I feel bad about the
kids, but I’'m a bad shot. They started it all. They gave me
a hot shot. I was sick for three days. They put a gun up to
my head and burned some of my money. They had it
coming, but I didn’t mean to hurt the kids.”
Id. at 504, 647 P.2d at 12-13. In holding that Frazier’s
statements did not violate the “Miranda rights,” the Supreme
Court of Washington stated:

The statement was made after the interrogation had been
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completed and it was Frazier who asked the question and
received an answer. The police did not ask him anything,
he simply made the above statement. “[S]ince the police
surely cannot be held accountable for the unforeseeable
results of their words or actions, the definition of
interrogation can extend only to words or actions on the
part of police officers that they should have known were
reasonably likely to elicit an incriminating response.”
[Emphasis in original.] Rhode Island v. Innis, supra at
301-02..

These acts occurred while the police officers were
separating the physical evidence after the interrogation
had terminated. . . . There is nothing in the record to
indicate the police should have known these actions were
“reasonably likely” to induce the statement from Frazier.
The placing of the bag on the desk and the answer to the
question posed by Frazier do not constitute the
“functional equivalent” of express questioning which the
court in Innis deemed a prerequisite to the invocation of
the Miranda safeguards.

97 Wash. 2d at 504-05, 647 P.2d at 13.

In the light of Rhode Island v. Innis, 446 U.S. 291, 100 S. Ct.
1682, 64 L. Ed. 2d 297 (1980), and the decisions mentioned
from other jurisdictions, we find that Gibson’s statement, made
when he saw the revolver displayed by Officer Briese, is
constitutionally admissible evidence. Officers went to Eagle
Feather’s residence to search for contraband or illicit controlled
substances and other items related to illegal use or trafficking in
controlled substances. The district court may have concluded
that Officer Briese’s remark was a precautionary measure to
alert officers about the possible presence of other firearms on
the premlses and accessible to Gibson or Eagle Feather,
especially since the officers were still in the process of their
search. As such measure, Officer Briese’s remark was not
directed to Gibson. Mere display of the discovered revolver
cannot be categorically characterized as “[a] practice that the
police should know is reasonably likely to evoke an
incriminating response from a suspect . . . .” Rhode Island v.
Innis, supra at 301. Although Gibson’s statement in response to
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the discovered and displayed revolver may be on the cutting
edge of immeasurable imprudence, Gibson’s statement was not
the product of interrogation within the meaning of Miranda.
Rather, Gibson made a spontaneously volunteered statement,
“That’s my gun,” a totally unsolicited and unexpected response
under the circumstances. “[Slince the police surely cannot be
held accountable for the unforeseeable results of their words or
actions, the definition of interrogation can extend only to
words or actions on the part of police officers that they should
have known were reasonably likely to elicit an incriminating
response.” (Emphasis in original.) Rhode Island v. Innis, supra
at 301-02. Police conduct which results in an unforeseeable or
volunteered response by a defendant is not interrogation within
the meaning of Miranda, requiring the Miranda warning before
that response is constitutionally admissible as evidence against
the defendant.

Most assuredly, Gibson’s response to the discovery and
display of the revolver was relevant evidence at Gibson’s trial.
See Neb. Evid. R. 401 (relevant evidence, defined) (Neb. Rev.
Stat. § 27-401 (Reissue 1985)).

The district court was correct in overruling Gibson’s
suppression motion and in admitting Gibson’s statement as
evidence in Gibson’s trial.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. JAMES L. METHE, APPELLANT.
422 N.W.2d 803

Filed May 6, 1988. No. 87-767.

1. Words and Phrases. To threaten is commonly understood to mean promising
punishment, reprisal, or distress.

. Retaliate means to put or inflict in return. )

3. Convictions: Appeal and Error. In resolving a challenge to the sufficiency of the
evidence to sustain a conviction, the Supreme Court does not resolve conflicts in
evidence, pass on credibility of witnesses, determine plausibility of
explanations, or weigh evidence.

4. Criminal Law: Motions to Dismiss: Evidence. On a defendant’s motion to
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dismiss for insufficient evidence of the crime charged against such defendant,
the State is entitled to have all its relevant evidence accepted or treated as true,
every controverted fact as favorably resolved for the State, and every beneficial
inference reasonably deducible from the evidence. ’

5. Criminal Law: Directed Verdict. In a criminal case, a court can direct a verdict
only when (1) there is a complete failure of evidence to establish an essential
element of the crime charged, or (2) evidence is so doubtful in character and
lacking in probative value that a conviction based thereon cannot be sustained.

6. Trial: Evidence: Appeal and Error. It is within the trial court’s discretion to
admit or exclude evidence, and such rulings will be upheld on appeal absent an
abuse of discretion.

7. Raules of Evidence: Other Acts. Evidence of other crimes may be admissible to
prove, among other things, motive, intent, and identity.

. Neb. Rev. Stat. § 27-404(2) (Reissue 1985) is an inclusionary
rule which permits the use of evidence of other crimes, wrongs, or acts if such is
relevant for any purpose other than to show the defendant’s propensity or
disposition to commit the crime charged.

9. Trial: Evidence: Presumptions: Appeal and Error. In a case tried to the court
without a jury, there is a presumption that the trial court, in reaching its
decision, considered only evidence that is competent and relevant. This court
will not overturn such a decision where there is sufficient material, competent,
and relevant evidence to sustain the judgment.

Appeal from the District Court for Douglas County:
~DoNaLDp J. HaMILTON, Judge. Affirmed.

~ Michael F. Gutowski, for appellant.

Robert M. Spire, Attorney General, and Harold 1. Mosher,
for appellee.

HasTINGS, C.J., CAPORALE, GRANT, and FAHRNBRUCH, JJ.,
and CHEUVRONT,D.J.

FAHRNBRUCH, J.

James L. Methe was convicted of intimidation by phone call,
in violation of Neb. Rev. Stat. § 28-1310(1)(c) (Reissue 1985),
after a Douglas County Court bench trial. On appeal, the
Douglas County District Court affirmed Methe’s conviction
and sentence of 15 days’ imprisonmént and a $100 fine. Methe
appeals. We affirm.

On appeal to this court, the defendant, Methe, assigns as
error the trial court’s (1) overruling of Methe’s motions to
dismiss at the end of the State’s case and at the end of all the
evidence and (2) admission of evidence of Methe’s prior
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conviction for intimidation by phone call.

At trial, there was evidence that the defendant, at one time,
was the employer of Kimberly Becker, the victim in this case.
Becker ceased working for the defendant in May of 1982. She
obtained employment elsewhere.

Thereafter, Becker began receiving telephone calls, both at
home and at work, according to the evidence. The caller would
hang up without talking, and Becker complained to the police.
After a tap was placed on Becker’s telephone by the telephone
company, Methe was charged in the Douglas County Court
with intimidation by phone call. According to a certified court
record introduced in evidence, Methe was found guilty as a
matter of law and fined $25 and costs.

Becker testified that approximately 1 month after his
conviction, Methe called Becker’s place of employment. The
victim testified that when she answered, Methe said “he’d had
to pay a fine, and he asked . . . what he should do to retaliate.”
Becker said she felt threatened by Methe’s comments, hung up,
and called the police. Methe admits making the phone call, but
claims he said he had “paid a fine . . . . “Would you get me in
touch with the manager.” ”

Section 28-1310(1)(c) makes it unlawful for a person to
telephone another and threaten “to inflict injury to any person
or to the property of any person.” Besides denying Becker’s
version of what he said, Methe contends that the statement
“What should I do to retaliate” is too indefinite and ambiguous
to constitute a threat.

We have previously held that “[t]o ‘threaten’ is commonly
understood to mean promising punishment, reprisal, or
distress. Webster’s Third New International Dictionary,
Unabridged 2382 (1981).” In re Interest of Siebert, 223 Neb.
454, 456, 390 N.W.2d 522, 524 (1986). “Retaliate” means “to
put or inflict in return . . . .” Webster’s Third New International
Dictionary, Unabridged 1938 (1981). Clearly, the statement
“What should I do to retaliate” can be viewed as promising
punishment, reprisal, or distress.

The evidence as to what Methe actually said to the victim at
the time of his call was in conflict. In finding Methe guilty, it is
obvious that the trial judge, who saw and heard the witnesses,
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believed the victim’s version of the facts rather than the
defendant’s version. In resolving a challenge to the sufficiency
of the evidence to sustain a conviction, the Supreme Court does
not resolve conflicts in evidence, pass on credibility of
witnesses, determine plausibility of explanations, or weigh
evidence. State v. Patrick, 227 Neb. 498, 418 N.W.2d 253
(1988); State v. Guy, 227 Neb. 610, 419 N.W.2d 152 (1988).

In regard to defendant’s first assignment of error, on a
defendant’s motion to dismiss for insufficient evidence of the
crime charged against such defendant, the State is entitled to
have all its relevant evidence accepted or treated as true, every
controverted fact as favorably resolved for the State, and every
beneficial inference reasonably deducible from the evidence.
State v. Lane, 227 Neb. 687, 419 N.W.2d 666 (1988); State v.
Watkins, 227 Neb. 677, 419 N.W.2d 660 (1988). Also, in a
criminal case, a court can direct a verdict only when (1) there is a
complete failure of evidence to establish an essential element of
the crime charged, or (2) evidence is so doubtful in character
and lacking in probative value that a conviction based thereon
cannot be sustained. State v. Lane, supra; State v. Coffman,
227 Neb. 149, 416 N.W.2d 243 (1987). Applying these two
standards in this case, we find that there was sufficient evidence
to deny the defendant’s motion to dismiss at the close of the
State’s casein chief. At the close of all of the evidence, there also
was sufficient evidence to deny Methe’s motion to dismiss the
charges against him.

Methe next claims that it was error for the trial court to admit
evidence of his prior conviction for intimidation by phone call.

It is within the trial court’s discretion to admit or exclude
evidence, and such rulings will be upheld on appeal absent an
abuse of discretion. State v. Lenz, 227 Neb. 692, 419 N.W.2d
670 (1988); State v. Wilson, 225 Neb. 466, 406 N.W.2d 123
(1987); State v. Clancy, 224 Neb. 492, 398 N.W.2d 710 (1987). It
is Methe’s contention that evidence of his prior conviction is
irrelevant to the instant case and therefore inadmissible under
Neb. Rev. Stat. § 27-402 (Reissue 1985). Evidence of other
crimes may be admissible to prove, among other things,
motive, intent, and identity. Neb. Rev. Stat. § 27-404(2)
(Reissue 1985). Section 27-404(2) is an inclusionary rule which
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permits the use of evidence of other crimes, wrongs, or acts if
such is relevant for any purpose other than to show the
defendant’s propensity or disposition to commit the crime
charged. Wilson, supra; State v. Kern, 224 Neb. 177, 397
N.W.2d 23 (1986); State v. Robb, 224 Neb. 14, 395 N.W.2d 534
(1986).

Methe argues that his prior conviction was not needed for
identity purposes, since the victim recognized his voice.
However, at the time the prior conviction was offered into
evidence by the State, it was not known that Methe would admit
making the call. The evidence was relevant to corroborate the
victim’s testimony on the issue of identity. His prior conviction
was also relevant to Methe’s motive for calling the victim and
his intent to intimidate her. The trial court did not abuse its
discretion in admitting evidence of Methe’s prior conviction for
intimidation by phone call.

This court notes that on Methe’s first conviction the certified
court record reflects that Methe entered a plea of nolo
contendere and that the court found Methe guilty as a matter of
law. Except under certain circumstances not relevant here,
Neb. Rev. Stat. § 27-410 (Reissue 1985) stands for the
proposition that a defendant’s plea of nolo contendere or a
defendant’s statements made in connection with such a plea are
inadmissible in any civil or criminal action, case, or proceeding
against the person who made the plea of nolo contendere.

However, § 27-410 does not prohibit the use of the
conviction which results from a nolo contendere plea. Since
Methe’s trial was to the court, we presume that the trial judge
only considered the conviction and not the nolo contendere
plea. In a case tried to the court without a jury, there is a
presumption that the trial court, in reaching its decision,
considered only evidence that is competent and relevant. This
court will not overturn such a decision where there is sufficient
material, competent, and relevant evidence to sustain the
judgment. State v. Tomes, 218 Neb. 148, 352 N.W.2d 608
(1984). It was proper for the trial court to consider Methe’s
prior conviction.

In this case, there is sufficient material, competent, and
relevant evidence to sustain Methe’s conviction. The conviction
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and sentence of the trial court and the affirmance thereof by the
district court are both correct.
AFFIRMED.

LiNncoLN CouNTY SHERIFF'S OFFICE AND LINCOLN COUNTY,
NEBRASKA, APPELLANTS, V. HELENE HORNE, APPELLEE.
423N.W.2d 412

Filed May 13, 1988. No. 86-277.

1. Fair Employment Practices: Discrimination: Proof. In an individual case of
discrimination based on the disparate treatment theory, the employee alleging
disparate treatment first has the burden of proving by a preponderance of the
evidence a prima facie case of discrimination. If the employee succeeds, the
burden shifts to the employer to articulate some legitimate, nondiscriminatory
reason for the treatment of the employee. If the employer carries this burden, the
employee must then prove by a preponderance of the evidence that the legitimate
reasons offered by the employer were not its true reasons, but were a pretext for
discrimination.

2. : : Although, as a general rule, in order to prove a prima
facie case of job discrimination it is necessary for the complainant to
demonstrate that he or she applied for and was qualified for a job for which the
employer was seeking applicants, the requirements of a prima facie case will
vary from case to case. When a person’s desire for a job is not translated into a
formal application solely because of his or her unwillingness to engage in a futile
gesture, that person is as much a victim of discrimination as are those who go
through the motions of submitting an application.

3. : . The ultimate burden of persuasion in a job
discrimination case remains at all times with the complainant, and the employer
bears only an intermediate burden of production. The employer need only
explain what has been done, or produce evidence of a legitimate,
nondiscriminatory reason for the decision. It is sufficient if the employer’s
evidence raises a genuine issue of fact as to whether it discriminated against the
employee.

4. : : Assuming the employer establishes an articulated
nondiscriminatory reason for disparate treatment of an employee, the employee
must maintain the burden of proving that the stated reason was pretextual and
not the true reason for the employer’s decision; i.e., that the disparate treatment
would not have occurred but for the employer’s discriminatory reasons.

Appeal from the District Court for Lincoln County: JOHNP.
MurpHY, Judge. Affirmed.
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Douglas J. Peterson, Deputy Lincoln County Attorney, for
appellants.

Baskins & Boeshart, for appellee.

HasTinGs, C.J., WHITE, SHANAHAN, and FAHRNBRUCH, JJ.,
and BLuUg,D.]J.

HaAsTINGs, C.J.

Complainant-appellee was employed by the respondent
Lincoln County sheriff’s office as a deputy sheriff on January
3, 1963. On December 20, 1982, she filed a complaint with the
Nebraska Equal Opportunity Commission (NEOC), alleging
that the sheriff’s office had violated the Nebraska Fair
Employment Practice Act, Neb. Rev. Stat. §§ 48-1101 et seq.
(Reissue 1978 & Cum. Supp. 1982), by discriminating against
her on the basis of her sex.

The NEOC sustained her complaint and ordered the
respondents, the sheriff’s office and Lincoln County, to pay her
a total of $5,228 in backpay. This represented the difference
between the amount paid to her as a female office deputy and
the amount paid male deputies for a period of 2 years prior to
her resignation in October of 1982. She was also awarded
attorney fees in the amount of $2,325. On appeal to the district
court, the order of the NEOC was affirmed.

We review this matter de novo on the record. Father
Flanagan's Boys’ Home v. Goerke, 224 Neb. 731, 401 N.W.2d
461 (1987).

When complainant began her employment, she was told by
the sheriff, Gordon Gilster, who is now deceased, that she
would be paid at the same rate as the other deputy sheriffs.
After July of 1964, however, she was consistently paid less than
the other deputies, and by the time she quit in 1982, she was
receiving approximately $225 to $250 less per month than the
male deputies. Whenever Horne would bring this fact to the
attention of Sheriff Gilster, he would usually respond that
“[m]en are worth more than women,” or would refuse to
respond at all.

A particular source of frustration for Horne was the sheriff’s
refusal to send her to law enforcement training to obtain
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certification. Completion of the law enforcement training
program became a prerequisite for employment as a law
enforcement officer on January 1, 1972. Neb. Rev. Stat.
§ 81-1414 (Reissue 1987). Although Horne was not required to
go through the training, she felt that certification from the
program would “justify a higher salary” and would lead to
“[h]igher qualification” and “possible advancement.” She
stated that, had she become certified, “at least I’d have felt that
maybe I had some prospects,” but that without certification,
“there was nothing ahead of me.” The sheriff had turned down
three or four of Horne’s requests to attend the training, and he
told her that he needed her to stay and run the office and that
she was already a deputy and did not need the training.

On December 20, 1982, Horne filed a complaint with the
NEOC. She alleged that the sheriff’s office, through Lincoln
County, had violated the Nebraska Fair Employment Practice
Act by discriminating against her on the basis of her sex. The
issues involved were whether she had been constructively
terminated (i.e., forced to quit) by virtue of the discrimination,
whether she had received unequal pay (compared to the male
deputies), and whether she had been disparately treated by the
denial of the opportunity to become certified as a law
enforcement officer.

On November 11, 1983, the NEOC found reasonable cause
to believe that there was discrimination based on sex. On
February 16, 1984, an official complaint was filed with the
NEOC.

A hearing was held before a hearing examiner of the NEOC
on June 13, 1984. The hearing examiner received evidence and,
on November 12, 1984, issued his recommended order and
decision. The hearing examiner found that Horne had made
out a prima facie case of intentional discrimination;
specifically, that she had not been allowed to become certified,
and thus eligible for higher pay, because she was female. The
examiner further found that the sheriff’s office had offered
legitimate reasons for refusing Horne the opportunity to
become certified—namely, that as an “office deputy,”
certification would do her no good—but that these reasons
werein fact a pretext for discrimination.
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At the close of the hearing, the parties had stipulated that
Horne was withdrawing her request for wages from and after
November 1, 1982, and waiving any right to reinstatement; that
the only damages she was seeking “would be for a period of
four years back from . . . December 12, 1982 [sic].”

Accordingly, the hearing officer denied any claim as to
constructive termination and for lost pay beyond her
termination date of November 1, 1982, but did award her
discriminatory pay for the 2 years before 1982, as reflected in
his recommended order and decision. This decision was
adopted by the NEOC as its final order on March 8, 1985.

The respondents’ appeal was heard by the district court,
which affirmed the order of the NEOC. In their appeal to this
court, they assign the following as error: (1) The district court
erred in finding appellee established a prima facie case of
discrimination, when appellee offered no evidence that she
applied for a different position in the Lincoln County sheriff’s
office; and (2) the district court erred in finding the appellee
produced evidence by a preponderance that she was
intentionally discriminated against or that the legitimate
nondiscriminatory reason offered by the Lincoln County
sheriff was a pretext.

In an individual case of discrimination based on the disparate
treatment theory, the employee alleging disparate treatment
first has the burden of proving by a preponderance of the
evidence a prima facie case of discrimination. If the employee
succeeds, the burden shifts to the employer to articulate some
legitimate, nondiscriminatory reason for the treatment of the
employee. If the employer carries this burden, the employee
must then prove by a preponderance of the evidence that the
legitimate reasons offered by the employer were not its true
reasons, but were a pretext for discrimination. Father
Flanagan’s Boys’ Home v. Goerke, 224 Neb. 731, 401 N.W.2d
461 (1987); Zalkins Peerless Co. v. Nebraska Equal Opp.
Comm., 217 Neb. 289, 348 N.W.2d 846 (1984).

This is the three-pronged analysis which has been
promulgated by the U.S. Supreme Court and adopted by this
court. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.
Ct. 1817, 36 L. Ed. 2d 668 (1973); Zalkins Peerless Co., supra.
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The appellants’ arguments are essentially assertions that this
test was not met, and, therefore, an application of th1s analysis
to the facts in this case is valuable.

In order to show a prima facie case of discrimination, Horne
was required to show that she is a member of a protected class,
that she was qualified for the training she sought, that in spite
of her qualifications she was rejected, and that there is reason to
believe this rejection was because she was a member of the
protected class. See, Father Flanagan’s Boys’ Home, supra;
McDonnell Douglas Corp., supra. Further, § 48-1119(3)
(Reissue 1978) mandates that the discrimination must have
been intentional. The prima facie case is meant to be flexible,
and the elements may vary in each case. In Furnco
Construction Corp. v. Waters, 438 U.S. 567, 577, 98 S. Ct.
2943, 57 L. Ed. 2d 957 (1978), the Court stated that “[t]he
method suggested in McDonnell Douglas . . . was never
intended to be rigid, mechanized, or ritualistic. Rather, it is
merely a sensible, orderly way to evaluate the evidence in light
of common experience as it bears on the critical question of
discrimination.” Nevertheless, this analysis provides a structure
in which to evaluate the sheriff’s conduct.

As a female, Horne was a member of a protected class.
§§ 48-1101 et seq.

Secondly, she must have been qualified to obtain
certification as a law enforcement officer. Although not
required to obtain certification (see § 81-1414(1)), there was no
evidence that Horne was not qualified to receive the training.
Horne was appointed as a deputy sheriff and was sworn in as
such. Like the male deputies, she was issued a badge, a
nameplate which read “Deputy Sheriff,” tear gas, handcuffs,
and identification cards showing her to be a deputy sheriff.
Additionally, she wore a deputy’s uniform which
was—although she was required to sew hers herself—identical
to the uniforms of the male deputies, and she carried a gun.
Although there is some dispute as to whether Horne was a “law
enforcement officer” as defined in Neb. Rev. Stat. § 81-1401
(Reissue 1981), there is little doubt that Horne was a sworn
deputy and thus, at least in theory, eligible for the law
enforcement training program. In spite of her qualifications as
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a deputy sheriff, Horne’s many requests to attend the training
were rejected.

There was a preponderance of evidence which proved that
the reason the sheriff denied her requests, despite her
qualifications, was that she was female. All of the male
deputies, including those who were not considered “patrol
officers,” had been allowed to seek certification at the training
center. In contrast, the two female deputies were not allowed to
attend the program, even though their job duties were very
similar in nature to some of the male deputies’ duties.

Moreover, the refusal to allow the females to be certified was
shown to be intentional. Though approached several times by
Horne, the sheriff denied her requests. The evidence showed
that on many occasions the sheriff had directed comments
toward Horne which were “sexist in nature.” For instance, the
other female deputy witnessed Horne cry “numerous times”
because of comments made by the sheriff to Horne that “men
were worth more than women.” This evidence is enough to
show by a preponderance that Horne was intentionally
discriminated against on the basis of her sex.

The sheriff’s office argues that Horne failed to establish a
prima facie case of discrimination because she offered no
evidence that she had applied for a position which required law
enforcement certification. The sheriff’s office cites several -
cases for the proposition that a plaintiff must prove that she
applied for an available position for which she was qualified,
but was rejected. Since Horne never applied to be a “patrol
deputy” or any other position for which certification was
required, the sheriff’s office contends that she did not establish
her prima facie case. This argument misses the point.

Horne did make an application for which she was
qualified—that is, she applied to attend the training center.
While McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.
Ct. 1817, 36 L. Ed. 2d 668 (1973), and its progeny state that an
element of a prima facie discrimination case is proof that the
complainant “applied and was qualified for a job for which the
employer was seeking applicants,” (emphasis supplied) 411
U.S. at 802, it has been stressed that “facts necessarily will
vary” in discrimination cases, and “the specification . . . of the



LINCOLN COUNTY SHERIFF’S OFFICE v. HORNE 479
Cite as 228 Neb. 473

prima facie proof required . . . is not necessarily applicable in
every respect to differing factual situations.” Id., n.13. The
eighth circuit likewise noted that “the requirements of a prima
facie case will vary from case to case . . . .” Wright v. Stone
Container Corp., 524 F.2d 1058, 1063 (8th Cir. 1975).

Moreover, Horne was in somewhat of a “Catch-22”
situation. She was not eligible to apply for a position as, for
example, a “patrol deputy,” as the sheriff’s office now claims
she should have, until she was certified from the law
enforcement training center. Yet the sheriff’s office argues that
showing denial of the opportunity to attend the law
enforcement training does not constitute a prima facie case of
discrimination.

Given the circumstances, Horne should not be required to
show that she actually applied for a job position which required
certification. The U.S. Supreme Court has resolved that “the . .
. assertion that a person who has not actually applied for a job
can never be awarded . . . relief cannot prevail.” Teamsters v.
United States, 431 U.S. 324, 365,97 S. Ct. 1843, 52 L. Ed. 2d
396 (1977). The Court recognized that, even in the absence of an
express policy of discrimination, circumstances may excuse the
requirement that the complainant actually apply for a job:

The same message [of discrimination] can be
communicated to potential applicants more subtly but
just as clearly by an employer’s actual practices—by his
consistent discriminatory treatment of actual applicants,
... his recruitment techniques, [or] his responses to casual
or tentative inquiries . . . . When a person’s desire for a job
is not translated into a formal application solely because
of his unwillingness to engage in a futile gesture he is as
much a victim of discrimination as is he who goes through
the motions of submitting an application.
431 U.S. at 365-66.

Considering the conditions in which Horne worked, e.g., the
sheriff’s “sexist” remarks and his denials of her requests for
advancement through certification, it would seem
unreasonable to impose upon Horne the burden of proving that
not only was she turned down after applying for attendance at
the training center, but was rejected in her attempts to obtain a
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job requiring certification as well.

The ultimate burden of persuasion remains at all times with
the complainant, and the employer bears only an intermediate
burden of production. The employer is not required to prove
the absence of discriminatory motive in order to eliminate the
inference created by the complainant’s prima facie case. It need
only explain what has been done, or produce evidence of a
legitimate, nondiscriminatory reason for the decision. It is
sufficient if the employer’s evidence raises a “genuine issue of
fact” as to whether it discriminated against the employee. Texas
Dept. of Community Affairsv. Burdine, 450 U.S. 248, 254, 101
S. Ct. 1089, 67 L. Ed. 2d 207 (1981); Zalkins Peerless Co. v.
Nebraska Equal Opp. Comm., 217 Neb. 289, 348 N.W.2d 846

(1984).
' In this regard, the sheriff’s office focused on the difference in
job duties carried out by Horne and the male deputies and the
assertion that because of these differences, Horne’s attendance
at the training center would not have been justified.

At the time Horne was hired, there were four deputies, a
chief deputy, and the sheriff in the office. Horne was the only
female until 1975. More personnel were added over the years,
but the structure of the office remained essentially the same
until 1976, when jailers, more deputies, and six “town
deputies” were added. In 1980, radio dispatchers, deputy
supervisors, more jailers, and an investigator were hired.

Although the deputies were all officially “deputy sheriffs,”
informally the deputies were sometimes referred to as the “tax
deputy,” the “civil process server,” “town marshalls,” “patrol
deputies,” and “office deputies.”

Horne, who was occasionally referred to as an “office
deputy,” was responsible when she started in 1963 for keeping a
record of all papers served, making returns on all papers,
running the radio, answering the telephone, keeping the
prisoners’ records, keeping the jail register, figuring the
prisoners’ board and filing claims for such, and making calls
and investigations (mostly in child abuse complaints). Over the
years, her job responsibilities increased to include transporting
prisoners and mental patients, and making arrests on warrants.
When Jean Odbert was hired in 1975, Horne and Odbert
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divided the job between them. Horne’s job responsibilities
continued to increase; she handled all of the foreclosures and
sheriff’s sales of real property. She also helped on the tax
collection work, served civil process, and searched female
prisoners.

Horne argues that many of the functions she performed were
similar to the duties of the male deputies, and vice versa; for
instance, making arrests on warrants, serving process, and
transporting prisoners. A former deputy sheriff testified that
Horne did “a lot of the same work” as the other deputies; that
the tax deputy’s job was “very much basically the same thing
that [Horne] done [sic],” as was the civil process server’s; and
that Horne performed equal work which required skill, effort,
and responsibility equal to that of one or more of the male
deputies.

However, the former deputy sheriff also stressed that much
of the job description was different. That is, Horne was not
required to do “street work.” He stated that there was a
“definite difference in our positions as far as the things we have
to do” and that he and the other deputies did “a lot of other
stuff . . . that was not the same.” Horne was not subject to being
called out to handle arrests, patrol, conduct criminal
investigations, etc.

These differences in duties between Horne and the male
deputies are one reason the sheriff’s office gives to explain the
refusal to allow Horne to be certified; that is, Horne was not
required to be certified, as she was not a “law enforcement
officer” within the meaning of § 81-1401. Moreover, Horne
was not in a position to be assigned as a “patrol deputy.”

Section 81-1401(3)’s definition of “law enforcement officer”
includes an employee of a county sheriff’s office who “is
responsible for the prevention or detection of crime or the
enforcement of the penal, traffic, or highway laws of the state
or any political subdivision thereof for more than one hundred
hours per year and is authorized by law to make arrests . . . .”
Horne admits that she does not fall within this definition and
thus is not required to be certified. However, Horne requested
certification so that she would be eligible for “possible
advancement.” The NEOC found that, without the
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certification, Horne was “locked into secretarial/clerical duties
wherein she lost essential advancement/increases in salary.”
Horne argues that because she was a female, she was not
allowed to receive certification and thereby be assigned to
patrol duties, whereby she would have received a higher salary.

In response, the sheriff’s office essentially maintains that
certification would have been a futile gesture on Horne’s part.
Even with certification, Horne would never have been qualified
to “move up” as a patrol deputy, and, therefore, her attendance
at the training center would have been more or less a waste of
time.

Horne was born in 1907. Thus, at the time she first
approached the sheriff with a request to be certified, she would
have been 68, and by the time she finally gave up her battle in
1982, she was approximately 75. Although the county did not
have mandatory retirement, the feasibility of Horne’s
becoming a patrol deputy at this age is minimal, even if she were
certified. In addition, Horne was only 5 feet 1 inch tall, which
was another factor which tended to diminish the possibility of
her “advancing” to a street deputy position.

Roy Newton, who was chief deputy during the last 31/2 years
of Horne’s employment, testified that had it been his decision,
he would not have sent Horne to the school for certification.
He stated that the training would not have benefited her or the
department, because “To put her on the street [transfer her to a
patrol deputy position] at her age . . . wouldn’t have been the
best decision.” He also said that although he would have
“considered” a request by Horne to be a patrol deputy, “her
ability was in the office and not on the street,” and her height
would have been a factor against her. Even Horne conceded
that in serving arrest warrants, normally “they sent Jean out to
make the arrest, she’s more impressive in appearance than I
am.” Since Newton agreed that it would not benefit Lincoln
County to have the “office deputy” receive certification and
that he would not have foreseen Horne in a patrol position, no
good would have come from the sheriff’s office’s granting
Horne the opportunity to attend training. Furthermore, she
herself indicated that she was satisfied with her “office job,”
and, although she would have patrolled if she had been so
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assigned, she did not necessarily want to change her position.

The sheriff’s office met its burden of producing legitimate,
nondiscriminatory reasons for denying Horne’s requests to
attend the law enforcement training program.

At this phase, Horne is given an opportunity to show that the
stated reason is pretextual and not the true reason for the
sheriff’s decision. This could be shown through direct evidence,
including discriminatory statements or statistics, or through
comparative evidence. Casenote, Making the Punishment Fit
the Crime: The Eighth Circuit’s Treatment of Dual Motive
Cases—Bibbs v. Block, 19 Creighton L. Rev. 941 (1986).

Much of the evidence on this point is similar to the evidence
which proved Horne’s prima facie case of discrimination. There
is little doubt from the record that the sheriff believed that
women were worth less than men. The issue is whether that was
the real reason Horne was turned down for law enforcement
training and, thus, for possible pay raises. Since the sheriff is
deceased, the record can only reflect the observations of the
sheriff’s employees as to the atmosphere which existed in the
office at the time of Horne’s employment.

There was considerable testimony that, when confronted
with the male-female pay discrepancy, the sheriff responded
either with silence or comments as to the value of women.
Apparently, the sheriff did not attribute the discrepancy to the
fact that Horne was not, nor would she be, assigned to “street
duty.” Instead, inquiries as to the lower pay were met with
remarks such as “[m}en are worth more than women.”

Horne and Odbert were the only deputies not allowed to
attend training. Although the sheriff’s office now claims that
this decision was made on the basis of Horne’s lack of
qualifications for actual “law enforcement” work, the reasons
given at the time of Horne’s requests were that she and Odbert
were needed to run the office or that they were already deputies
and did not need training.

It should be pointed out that all of the male deputies were
allowed to attend the training, including the civil process server,
who did “very, very, very little street work.”

The final issue is whether these proffered reasons were the
actual reasons for the disparate treatment or were merely a
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pretext for discrimination.

A pure “pretext model” case depends upon a showing by the
plaintiff that the articulated legitimate reasons are nothing but
a pretext and that the disparate treatment would not have
occurred but for the employer’s discriminatory reasons. 19
Creighton L. Rev., supra.

Although complainant argued that all she wanted was to
attend the law enforcement training school, it is not possible for
us to turn back the clock. The only issue actually before us is
whether the dollar award for disparate wage treatment should
be affirmed. Throughout the record, the evidence seems
conclusive that each time Horne asked for a raise, she was told
by the sheriff that “men were worth more than women.” It is
difficult to conceive of a more blatant exhibition of sexual
discrimination. As such, we believe it is clear that Horne has
carried her burden of proving by a preponderance of the
evidence that the nondiscriminatory reasons articulated by the
respondents were a mere pretext for discrimination.

The judgment of the district court is affirmed. The
complainant is awarded $1,000 for an attorney fee in this court.
Zalkins Peerless Co. v. Nebraska Equal Opp. Comm., 217
Neb. 289, 348 N.W.2d 846 (1984).

AFFIRMED.

MELVINO. WORLEY, APPELLEE, V. HENRY F. SCHAEFERIIETAL.,
APPELLEES, JOHN KRAFT CHEVROLET, INC., AFOREIGN
CORPORATION, ET AL., APPELLANTS.
423N.W.2d 748

Filed May 13,1988. No. 86-297.

1. Motor Vehicles: Sales. Proof of possession of a vehicle, together with a bill of
sale which complies with Neb. Rev. Stat. § 60-1417 (Reissue 1978), is sufficient
to prove ownership of the vehicle under Neb. Rev. Stat. § 60-105 (Reissue 1984).

2. Statutes. Statutes in pari materia should be construed together so as to give force
and effect to each whenever possible, but where plain and unavoidable
repugnancy exists between the statutes, the latest will control.
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Appeal from the District Court for Douglas County: J.
Parrick MuLLEN, Judge. Reversed and remanded with
directions.

P. Shawn McCann and Edward Noethe of Sodoro, Daly &
Sodoro, for appellants.

Barbara Thielen of Taylor, Fabian, Thielen & Thielen, for
appellee Melvin O. Worley.

HasTinGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

On Saturday, August 21, 1982, Melvin O. Worley and Henry
F. Schaefer II were involved in an automobile-motorcycle
accident. The car operated by Worley was a 1973 Plymouth
station wagon which he had purchased from Paul Yates, doing
business as Paul’s Auto Sales (Yates), on August 18, 1982. On
that day Worley paid cash for the car, took possession of it, and
received a bill of sale for the car. Yates had purchased the car
from John Kraft Chevrolet, Inc., on the day before Yates sold it
to Worley. At the time of the accident John Kraft Chevrolet had
not delivered a title to the vehicle to Yates, and, consequently,
Yates had not delivered title to Worley.

Schaefer brought a tort action against Worley, seeking
damages for injuries which were alleged to have been caused by
Worley’s negligence. Worley then filed an action for declaratory
judgment to determine whether John Kraft Chevrolet, as
holder of title to the automobile, and its insurer, American
Alliance Insurance Company, were responsible for any
judgment arising out of the Schaefer tort action. Ruling on
Worley’s motion for partial summary judgment, the district
court determined that John Kraft Chevrolet was the owner of
the vehicle at the time of the accident. After partial summary
judgment was entered, Worley moved for summary judgment
on the remaining issue of insurance coverage. The district court
determined that Worley was covered under John Kraft
Chevrolet’s insurance policy and ordered American Alliance
Insurance Company to provide a legal defense to Worley for the
pending tort action between Schaefer and Worley. The
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defendants American Alliance Insurance Company, a capital
stock corporation of the Great American Insurance
Companies, and its insured, John Kraft Chevrolet, have
appealed to this court.

In Dugdale of Nebraska v. First State Bank, 227 Neb. 729,
732, 420 N.W.2d 273, 276 (1988), this court for the first time
acknowledged that “the provisions of Neb. U.C.C. art. 2
(Reissue 1980) governing sales are applicable to the sale of a
motor vehicle.” Until Dugdale, cases involving motor vehicle
sales disputes were resolved solely by application of the
relevant, and sometimes not so relevant, provisions of the
Nebraska certificate of title act. See, generally, Boren v. State
Farm Mut. Auto. Ins. Co., 225 Neb. 503, 406 N.W.2d 640
(1987); The Cornhusker Bank of Omaha v. McNamara, 205
Neb. 504, 288 N.W.2d 287 (1980); Dyas v. Morris, 194 Neb.
773, 235 N.W.2d 636 (1975). Thus, by recognizing that motor
vehicles are “goods” within the definition provided by Neb.
U.C.C. art. 2 (Reissue 1980), Dugdale set the stage for future
cases which necessarily involve competing and conflicting
clauses and provisions of the Uniform Commercial Code and
thetitle act.

Facts similar to those in the present case were presented to
this court in State Farm Mut. Auto. Ins. Co. v. Fitzgerald, 214
Neb. 226, 334 N.W.2d 168 (1983). In Fitzgerald, plaintiff
Kwasnieski, an individual who was not a dealer in automobiles,
agreed to sell his 1975 Chevrolet pickup truck to defendant
Fitzgerald. The two signed the back of the certificate of title to
the pickup, but agreed to leave the title with Kwasnieski so that
his father could arrange to have the signatures notarized.
Fitzgerald took possession of the truck and on the next day was
involved in an accident in which a third party was injured.
Kwasnieski and his insurer, State Farm Mutual Automobile
Insurance Company, brought a declaratory judgment action
against Fitzgerald and his insurer for determination of whether
Kwasnieski’s policy applied to the accident.

In Fitzgerald, we said:

Neb. Rev. Stat. § 60-105(1) (Reissue 1978) provides in
part as follows: “No person . . . acquiring a motor vehicle
. . . from the owner thereof . . . shall acquire any right,
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title, claim, or interest in or to such motor vehicle . . . until
he shall have had delivered to him physical possession of
such motor vehicle . . . and a certificate of title . . . duly
executed in accordance with the provisions of this act . . . .
No court in any case at law or in equity shall recognize the
right, title, claim, or interest of any person in or to any
motor vehicle . . . sold or disposed of . . . unless there is
compliance with this section.” (Emphasis supplied.) The
form which the certificate of title must take is provided by
statute in Neb. Rev. Stat. § 60-114 (Reissue 1978), and
notarization of the signatures is one of the requirements.
Reading § 60-114 together with § 60-105, it is clear that a
“duly executed” certificate of title requires the seller’s
signature to be notarized and that absent such
notarization the document has not been “duly executed.”
[Citation omitted.] It must follow, therefore, that a
purchaser who receives possession of an automobile
without also obtaining a certificate of title properly
notarized and duly executed in accordance with the
statutes then in effect acquires no “right, title, claim, or
interest in or to” a motor vehicle [citations omitted], and
does not thereby become the owner of the vehicle in
question.
214 Neb. at 231, 334 N.W.2d at 171. The court held that at the
time of the accident in question, Kwasnieski was still the owner
of the pickup truck and that, as a matter of law, Fitzgerald was
operating the truck with Kwasnieski’s permission. The
provisions of the seller’s policy were therefore held to apply.

A similar result was reached in Boren v. State Farm Mut.
Auto. Ins. Co., supra. The facts in Boren are similar to those in
Fitzgerald except that in Boren the seller was a licensed dealer,
Misle Chevrolet Company, and the two parties executed a
purchase agreement. The significance of this fact will be
discussed later in this opinion.

Although it is not clear from the record in this case, the
district court apparently relied on Fitzgerald in concluding that
John Kraft Chevrolet was the owner of the 1973 Plymouth
station wagon at the time of the accident and in ruling that, asa
matter of law, John Kraft Chevrolet permitted Worley to














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































