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STATE OF NEBRASKA, APPELLANT, V. CINDIS. GOREHAM,
APPELLEE.
418N.W.2d 234

Filed January 22, 1988. No.87-894.

Motions to Suppress: Appeal and Error: Time. An application for review, as provided
in Neb. Rev. Stat. §§ 29-824 et seq. (Reissue 1985), must be filed within the time
set in the trial court’s order setting the time within which the application must be
filed, and the time set in that order may not exceed 30 days.

Appeal from the District Court for Douglas County:
LAawreNCE J. CORRIGAN, Judge. Reversed.

Ronald L. Staskiewicz, Douglas County Attorney, and
Michael J. Haller, for appellant.

Thomas M. Kenney, Douglas County Public Defender, and
Lawrence E. Barrett, for appellee.

GRANT, J.

Defendant-appellee, Cindi S. Goreham, was charged with
knowingly or intentionally possessing with intent to deliver a
controlled substance, cocaine, in violation of Neb. Rev. Stat.
§ 28-416(1)(a) (Cum. Supp. 1986). The district court sustained
defendant’s motion to suppress all evidence seized pursuant to a
search warrant issued which authorized the search of

1804 Dodge Street, Apt. #506, Omaha, Douglas County,
Nebraska, a beige brick multi-story, multi-unit apartment
complex known as the Logan Apartments, AND/OR the
person of Raymond Haywood, black male, light skin,
5’97, 150 lbs., approximately 22 years old, Cindy
Goreham, white female, 5’4, 125 lbs., age 20, curly hair,
John and/or Jane Doe.
The “Cindy Goreham” named in the search warrant is
defendant herein, and is the “named and described female”
referred to in State v. Warren, 226 Neb. 810, 415 N.W.2d 152
(1987).

The State has appealed to a single judge of this court,
pursuant to Neb. Rev. Stat. § 29-824 (Reissue 1985), alleging
that the trial court erroneously invalidated the entire search
warrant because the warrant purported to authorize the search
of persons not named or described in the warrant, to wit, “John
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and/or Jane Doe,” as well as the designated premises and
named persons, “Raymond Haywood [Warren and] Cindy
Goreham....” v

The facts concerning the issuing. and service of the search
warrant in this case are those set out in State v. Warren, supra. 1
hold, based on the single-judge opinions in State v. Warren,
supra, and State v. Smith, 226 Neb. 419, 411 N.W.2d 641
(1987), that the evidence seized from the designated premises
should not have been suppressed and may be used against
defendant Goreham. I adopt the rulings of law set out in those
two cases.

In the instant case, defendant raises an additional question
concerning the procedure followed by the State in its appeal
under Neb. Rev. Stat. §§ 29-824 et seq. (Reissue 1985). Section
29-825 provides in part:

The application shall be filed with the Clerk of the
Supreme Court within such time as may be ordered by the
district court, which in fixing such time shall take into
consideration the length of time required to prepare the
necessary transcript, and shall also consider whether the
defendant is in jail or whether he is on bail, but in no event
shall more than thirty days be given in which to file such
application.
Section 29-826 provides:

In making an order granting a motion to suppress and
to return property, the district court shall in such order fix
a time, not exceeding ten days, in which the county
attorney or other prosecuting officer may file a notice
with the clerk of such court of his intention to seek a
review of the order. Upon the filing of such notice the
district court shall fix the time in which the application for
review shall be filed with the Clerk of the Supreme Court,
and shall make an appropriate order for custody of the
property pending completion of the review.

In the case at bar, on September 28, 1987, the trial court
entered its order suppressing the physical evidence seized
pursuant to the search warrant. In the same order, the court
granted the county attorney 10 days within which to file, with
the clerk of the district court, a notice of his intention to appeal.
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The county attorney filed his notice of appeal by an appropriate
document dated October S5 and filed October 6, 1987. On
October 5, 1987, the trial court entered its “Order Setting
Appellate Filing Date.” That order stated, in part, “IT IS
THEREFORE, ORDERED that the Application for Review
shall be filed with the Clerk of the Supreme Court on or before
Nov. 4, 1987.” The application for review was filed in this court
on November 2, 1987.

Defendant contends that § 29-825 must be construed to
require that the application for review must be filed with the
Clerk of the Supreme Court within 30 days of the date the
suppression order is entered. The State contends the 30-day
time period set out in § 29-825 does not require the filing of the
application for review in the Supreme Court until the time set
by the trial court in an order to be entered “[u]pon the filing of
such notice [i.e., the notice of appeal filed in the district court]”
and that the time set in that order may not exceed 30 days.

I agree with the State’s position and hold that an application
for review, as provided in §§ 29-824 et seq., must be filed within
the time set in the trial court’s order setting the time within
which the application must be filed, and the time set in that
order may not exceed 30 days, as set out in § 29-825.

In this case, the State has complied with the statutes. The
notice of appeal was filed on October 6, 1987, a date within 10
days of the September 28 suppression order, and the application
for review was filed prior to the November 4, 1987, date set out
in the district court’s order setting that date.

The order of the district court sustaining the defendant’s
motion to suppress was erroneous. The judgment is reversed.

REVERSED.
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HEeLEN NOWAK, APPELLEE, V. BURKE ENERGY CORPORATION AND
BURKE ENERGY (MIDWEST) CORPORATION, APPELLANTS.
418 N.W.2d 236

Filed January 29, 1988. No. 85-712.

1. Contracts: Promissory Notes. In an action on a promissory note or other written
agreement, a contemporaneous contract, connected therewith by direct
reference or by necessary implication, is admissible as part of the transactions
involved, and will be construed as a single contract.

2. Contracts. In the absence of anything to indicate a contrary intention,
instruments executed at the same time, by the same parties, for the same
purpose, and in the course of the same transaction are, in the eyes of the law, one
instrument, and will be read and construed as if they were as much one in form as
they are in substance.

3. ______.Actsof the parties and their practical interpretation of contracts while
engaged in their performance before any controversy has arisen are among the
best indications of their true intent and meaning, and should be given great, if
not controlling, influence; the courts should ordinarily enforce such
construction.

4. Contracts: Parol Evidence. The parol evidence rule does not prohibit evidence
regarding the interpretation given contracts by the parties themselves.

Appeal from the District Court for Hall County: JOSEPH D.
MARTIN, Judge. Affirmed.

Richard E. Gee, for appellants.

Michael L. Johnson of Luebs, Dowding, Beltzer, Leininger,
Smith & Busick, for appeliee.

BosLAUGH, WHITE, CAPORALE, SHANAHAN, and GRANT, JJ.,
and BRoDKEY, J., Retired, and CoLweLL, D.J., Retired.

BRrRODKEY, J., Retired.

Defendant, Burke Energy Corporation and Burke Energy
(Midwest) Corporation, collectively, appeals to this court from
a judgment entered against it in the district court for Hall
County, Nebraska, in an action brought in said court by the
plaintiff and appellee herein, Helen Nowak, against said
defendant, to recover installments of principal and interest
alleged to be due and unpaid under a certain promissory note
and agreement for the sale of a business accompanying the
same. Following a trial to the court on June 3, 1985, the court,
on July 15, entered judgment against defendant for $22,656.60
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principal and $3,868.99 interest, for a total judgment of
$26,525.59, the court further providing that the judgment
represents the principal and interest payments due to the
plaintiff by said defendant up to June 3, 1985, and further
providing that the defendant was legally obligated to make all
future payments that come due on the contract between the
parties, stating that the court did not have jurisdiction to enter a
judgment for said amount “at this time.”

The only assignment of error contained in the brief of the
appellant is that it was error for the lower court to admit
extrinsic evidence to the note itself to prove that the parties
intended the note to be an interest-bearing note.

The factual background, as set out in the record filed in this
court, appears to be that on March 15, 1979, the appellee
herein, individually and as personal representative of the estate
of Robert Nowak, doing business as Propane Gas and
Appliance, entered into an agreement with a firm named
Nebraska Propane, Inc., to sell a propane gas business located
in St. Paul, Nebraska. The agreement contains the following
provisions for the payment of the purchase price:

3. Payment. The purchase price for all of the business
and property shall be paid by Buyer to Seller as follows:

(a) $40,677.06 upon the execution of this Agreement,
the receipt of which is hereby acknowledged by Seller;

(b) An amount equal to 25 per cent of the total purchase
price less the amount paid upon the execution of this
purchase agreement shall be paid by certified check by
Buyer to Seller on the date of the transfer set out herein.

(c) Seller agrees to finance the balance of the purchase
price to be evidenced by a negotiable purchase money
promissory note in a form approved by Seller to be
amortized in equal monthly installments for over a period
of seven (7) years bearing interest at the rate of nine per
cent (9%) per annum, said note to be secured by a security
agreement and financing statement to be executed
contemporaneously therewith granting to Seller a prior
lien on all of said personal property covered by this
Agreement. Said note and security agreement and
financing statement to comply with the requirements of
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the Uniform Commercial Code of the State of Nebraska
and to contain provisions for Seller to retake the property
secured by said security agreement in case of default of
any payment for thirty (30) days.

Under the above agreement, the first installment was payable
April 15, 1979, and, as shown by an amortization schedule
furnished the seller, the final installment would be payable on
March 15, 1986.

On the same date the agreement was entered into, March 15,
1979, Nebraska Propane, Inc., signed an “Installment Note for
Use with Security Agreement,” which, it appears from the
evidence, was stapled together with the agreement. Although
appellant in its brief expresses doubt whether they were
originally so stapled, the answer is not material, as there is no
requirement that a sales agreement and installment note
separately executed must necessarily be stapled together.
However, appellee testified that they were so stapled. The
foregoing installment note, as signed by Ronald D. Clemens,
executive vice president of Nebraska Propane, Inc., is in words
and figures as follows:

The undersigned promises to pay to the order of Helen
Nowak, individually and as Personal Representative of
the Estate of Robert Nowak the sum of $122,031.19
Dollars in equal monthly installments of $1,963.37 each,
the first installment being payable on April 15th , 1979
and the remaining installments on the same date in each
successive month thereafter until this note has been paid in
full. The Maker at its option may make prepayments on
the principal of this note. Prepayments shall be applied to
the installments of principal due on this note in the order
of maturity.

This noteis secured under a security agreement made by
the Maker with the payee of this note and the holder
thereof is entitled to the benefit of the security described
therein.

It appears from defendant’s answers to interrogatories
propounded by counsel for the plaintiff, Helen Nowak, that
Nebraska Propane, Inc., subsequently sold the business to a
firm called Wilson Propane Wholesale Company. One of the
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interrogatories submitted by counsel for plaintiff to defendant
was: “Did Burke Energy (Midwest) Corporation assume the
debts and obligations of Nebraska Propane, Inc.?” The
defendant answered that interrogatory as follows:

Yes. On June 30, 1981, Burke Energy (Midwest)
Corporation, f/k/a Petroleum Products, Inc., assumed
certain debts of Wilson Propane Wholesale Company.
Wilson had purchased Nebraska Propane, Inc. on
December 29, 1979. One of such debts was the Promissory
Note dated March 15, 1979 in the amount fo [sic]
$122,031.19. Burke’s accountants did not review the terms
of the Note and the Note payments were assumed under
the assumption that interest was owed under the Note.
Burke believes that all payments have been made under
the Note since the Note does not provide for interest.

It appears that after assuming the debt in question,
defendant continued to make the installment payments until
May 15, 1984.

Appellant now contends that since the promissory note does
not provide for the payment of interest, it is relieved from
further installment payments because it has paid the entire
principal balance without interest. Appellant further contends
that although the agreement accompanying the note does
provide for interest at the rate of 9 percent per annum thereon,
the court could not read the two statements together because it
would be a violation of the parol evidence rule, arguing that it
was error to admit evidence extrinsic to the note itself to prove
that the parties intended the note to be an interest-bearing note.

The issue in this case is whether the agreement and the
promissory note together provide for the accrual of interest.
The appellant apparently argues that only the note may be
considered and that parol evidence may not be received to vary
or add to the terms of a written agreement, citing Traudt v.
Nebraska P. P. Dist., 197 Neb. 765, 251 N.W.2d 148 (1977), and
Hornstein v. Cifuno, 86 Neb. 103, 125 N.W. 136 (1910).
Appellant admits in its brief, however, that the general rule is
that in the absence of anything to indicate a contrary intention,
instruments executed at the same time, by the same parties, for
the same purpose, and in the course of the same transaction are
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legally one instrument and will be construed together as if they
were as much one in form as they are in substance. Bando v.
Cole, 197 Neb. 722,250 N.W.2d 651 (1977); 11 Am. Jur. 2d Bills
and Notes § 70 (1963). While it is clear that the parol evidence
rule would exclude evidence, whether parol or otherwise, of
antecedent understandings and negotiations and would not
permit the admission of same for the purpose of varying or
contradicting the written contract (see J. Calamari & J. Perillo,
The Law of Contracts § 40 (1970)), yet in this case the appellee
does not rely on parol evidence of antecedent understandings
and negotiations, but, rather, appellee relies on the written
agreement dated March 15, 1979, between appellee and
Nebraska Propane, Inc.

We conclude in the instant case that the agreement may be
examined to determine whether the promissory note bears
interest. The law in Nebraska is well settled with reference to the
guestion before us, and is ably summarized in Wilson, The
Parol Evidence Rule in Nebraska, 4 Neb. L. Bull. 115(1925). In
the section of the article entitled “Separate Instruments
Constituting One Contract,” the author of the article, after
examining approximately 20 Nebraska opinions, cited therein,
on the problem, states as follows:

The effect of the parol evidence rule, in its exclusion of
extrinsic written documents, is very limited, in view of the
universally accepted proposition that instruments
executed at the same time, as a part of the same
transaction, and intended by the parties as one contract,
will be so construed. Under this rule it is held that a note,
together with a mortgage securing it, will be construed
together as one contract. It is obvious that no rule can be
formulated by which it can be determined when the
several instruments will be deemed one transaction, this
depending entirely upon the intent of the parties as
disclosed by the instruments themselves or extrinsic
evidence.

Id. at 142.

In Seieroe v. First Nat. Bank of Kearney, 50 Neb. 612, 70
N.W. 220 (1897), the court at that time issued the opinion cited
above, holding that in an action on a promissory note or other
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written agreement, a contemporaneous contract, connected
therewith by direct reference or by necessary implication, is
admissible as part of the transactions involved. The case
above-cited involved a note and a mortgage given in connection
therewith. The court stated at 613, 70 N.W. at 221:

The first contention of plaintiff in error is that the two
instruments are, for the purpose of determining the
question of their liability in this action, to be construed as
a single contract. That proposition is obviously sound and
rests upon a principle distinctly recognized by this court in
Polo Mfg. Co. v. Parr, 8 Neb., 379, and Grimison v.
Russell, 14 Neb., 521. See, also, 1 Randolph, Commercial
Paper, sec. 198, and cases cited.

More recent Nebraska cases have also held that in the
absence of anything to indicate a contrary intention,
instruments executed at the same time, by the same parties, for
the same purpose, and in the course of the same transaction are,
in the eyes of the law, one instrument, and will be read and
construed as if they were as much one in form as they are in
substance. Lauritzen v. Davis, 214 Neb. 547, 335 N.W.2d 520
(1983); Bando v. Cole, supra; Northland Mortgage Co. v.
Royalwood Estates, Inc., 190 Neb. 46, 206 N.W.2d 328 (1973);
Cedars Corp. v. H. Krasne & Son, Inc., 189 Neb. 220, 202
N.W.2d 205 (1972). The agreement in question and the
promissory note are obviously part of the same transaction
since both were executed March 15, 1979, and the documents
were stapled together.

We have previously pointed out that the agreement between
the parties provides that 25 percent of the purchase price shall
be paid on the date of the transfer of the business, and further
provides that

Seller agrees to finance the balance of the purchase price
to be evidenced by a negotiable purchase money
promissory note in a form approved by Seller to be
amortized in equal monthly installments for over a period
of seven (7) years bearing interest at the rate of nine per
cent (9%) per annum . . ..

An “Exhibit A” attached to the agreement in question
reflects a total purchase price of $162,708.25. This agreement
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reflects that the downpayment is $40,677.06. The balance of
$122,031.19 under the agreement is the amount reflected on the
promissory note. If $122,031.19 is amortized over 7 years at 9
percent per year, consistent with the provisions of the
agreement, the monthly payment is $1,963.37. This is the
amount of the monthly installment in the promissory note. It is
clear from reading the agreement and the promissory note
together that the promissory note provides for the payment of
the principal in the amount of $122,031.19, together with
interest at the rate of 9 percent per year, in 84 monthly
instaliments of $1,963.37. Since the first installment was
payable April 15, 1979, the installments would continue the
15th day of each month until the final payment on March 15,
1986. '

Appellant suggests that the agreement and promissory note
may not have been stapled together. This argument has no merit
for two reasons. First, appellee testified that the documents
were stapled together at the time of execution, and there is
nothing in the record which rebuts the testimony of appellee.
Second, there is no requirement that the agreement and
promissory note be stapled together. All that is required is that
the documents were part of the same transaction. Appellant has
not suggested that the agreement and promissory note were not
part of the same transaction. It is evident that they were because
they were both executed on March 15, 1979. This issue by
appellant is not relevant.

Appellant suggests in its brief that the “agreement” seems to
contemplate a note different from the one in evidence in this
case. It points out that the note is entitled “Installment Note for
Use with Security Agreement” but that the second document is
not called a “Security Agreement” but, rather, is an
“Agreement”; and, further, that the note does not have
attached to it the amortization schedule, which is exhibit 18 in
the action.

Appellant further points out that there is little similarity
between the note that is in evidence in this case as exhibit 1 and
the note contemplated by the provision in the contract which
has heretofore been set out in some detail. The note, appellant
argues, makes no reference to “7 years,” or 84 months; 84
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payments of $1,963.37 each do not add up to $122,031.19; the
note does not provide for 9 percent interest, or any interest at
all; and, further, there is no evidence of a “financing
statement.” We are of the opinion that the fact that the parties
failed to completely comply in every respect with the contract
by executing a security agreement and financing statement is
not relevant to the issue of whether the promissory note bears
interest. Appellant argues that 84 installments of $1,963.37 do
not total the principal of $122,031.19. Obviously, they do not.
If the sum of the monthly installments were equal to the
principal amount, then appellant would be correct in its
argument that the promissory note bears no interest. Rather,
the amount of $122,031.19 represents the present value of 84
monthly installments of $1,963.37 discounted at 9 percent. This
was precisely the agreement of the parties, as evidenced by the
agreement and the practical examination of the promissory
note.

Appellant refers also to trial exhibit 19, the same being a
letter from Burke Energy to Helen Nowak dated February 1,
1984, in which reference i1s made to clarifying the records of the
company by asking her to confirm the note involved represents
the entire agreement for the monthly payments, and, if so, to
sign the letter or acknowledgment and return to the company;
below the signature of the writer is typed “AGREED: By:,” and
the letter was signed by Helen Nowak on February 13, 1984.
Notwithstanding the statement by appellee in exhibit 19 that the
entire agreement consisted of the note in question, it is clear
from the evidence that the agreement was entered into between
the appellee and Nebraska Propane, Inc., and that the two
should be read together. The interpretation of the promissory
noteis clear when read in connection with the agreement.

Even when read alone, the promissory note evidences an
intent that the promissory note bear interest. The note
provides: “The Maker at its option may make prepayments on
the principal of this note. Prepayments shall be applied to the
installments of principal due on this note in the order of
maturity.” It would seem obvious that the promissory note
bears interest; otherwise, there would be no reason for specific
references to prepayment of principal.
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Our conclusion is that the agreement and the promissory
note are part of a single transaction. When read together, the
agreement and the promissory note clearly indicate the intent of
the parties that the principal balance of $122,031.19 remaining
under the agreement would be amortized over 84 months at 9
percent per year and would be paid in monthly installments of
$1,963.37. We conclude that the parol evidence rule does not
prohibit an examination of the agreement in connection with
the note in question.

One further aspect of this case must be considered at this
point. Among the evidence received by the trial court during the
trial of this case are numerous documentary exhibits in various
forms, all showing or demonstrating the practical interpreta-
tion of the contract given by the parties themselves. It is
well-established law in this state that the interpretation given to
a contract by the parties themselves while engaged in the
performance of it is one of the best indications of true intent
and should be given great, if not controlling, influence. See, for
example, Lauritzen v. Davis, 214 Neb. 547, 335 N.W.2d 520
(1983); DeFilipps v. Skinner, 211 Neb. 801, 320 N.W.2d 737
(1982); Strayer v. City of Omaha, 209 Neb. 734, 311 N.W.2d
510 (1981); Lovelace v. Stern, 207 Neb. 174, 297 N.W.2d 160
(1980); Nebraska State Bank v. Dudley, 198 Neb. 132, 252
N.W.2d 277 (1977).

With regard to the amortization schedule previously referred
to, the evidence is overwhelming that the parties interpreted the
note to be in a principal sum of $122,031.19, amortized over 84
monthly installments at 9 percent per year, and payable in 84
installments of $1,963.37. The amortization schedule in
evidence reflects a principal amount of $122,031.19, an interest
rate of 9 percent per year, a term of 84 months, and monthly
payments of $1,963.37.

Alsoin evidence in this case are forms 1099-INT for the years
1979, 1980, and 1983, showing interest income. These forms are
required to be filed in connection with federal income taxes so
that the government may be informed of interest paid and to
whom paid, for the purpose of checking income tax matters.
This is inconsistent with the position of the appellant that the
promissory note did not bear interest. Also in evidence in this
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case are check stubs from the appellant and Nebraska Propane,
Inc., the same being payments on the promissory note to the
appellee herein; each of the check stubs in evidence shows an
allocation of the payment between interest and principal. Also
in evidence is correspondence from the appellant to the appellee
in which appellant admits that the note in question bears
interest. One letter specifically refers to the interest rate of 9
percent per year, and also to the maturity date of March 1986.
The parol evidence rule does not prohibit evidence regarding
the interpretation given contracts by the parties themselves, and
the evidence above referred to gives clear indication of how the
parties interpreted the note and contract in question. The
district court properly examined the acts of the parties and the
interpretation of the agreement and the promissory note by the
parties themselves, as evidenced by the contract.

From what we have stated above, we conclude that the
decision of the district court was correct, based upon the
applicable law and the evidence, and that said judgment should
be, and hereby is, affirmed.

AFFIRMED.

MYRONJ. YOUNGBLOOD, PERSONAL REPRESENTATIVE OF THE
EsTATEOFLILLIANA. RICE, DECEASED, APPELLEE, V. THE
AMERICAN BIBLE SOCIETY ET AL., APPELLANTS, ORAL ROBERTS
ET AL., APPELLEES.
418 N.W.2d 554

Filed January 29, 1988. No. 86-142.

1. Wills: Contracts. A contract between a husband and wife to make reciprocal or
mutual wills may be valid and enforceable; however, the execution of such wills,
without more, does not bar their subsequent modification or revocation.

2. : . Evidence to support a contention that a will is enforceable by
reason of a contractual obligation must be clear, satisfactory, and unequivocal.

3. Wills: Joint Tenancy. Property owned in joint tenancy passes by reason of the
nature of the title to the surviving joint tenant upon the death of the other and
does not pass by virtue of the provisions of the will of the first joint tenant to die.

4. Wills: Intent. A patent ambiguity must be removed by interpretation according
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to legal principles, and the intention of the testators must be found in the will.

5. Wills: Intent: Presumptions. In searching for the intention of the testators of a
joint and mutual will, we must examine the entire will, consider each of its
provisions, give words their generally accepted literal and grammatical meaning,
and indulge in the presumption that the testators understood the meaning of the
words used.

6. Wills: Intent. When there are definite and unambiguous expressions in a will,
other expressions that are capable of more than one construction must be
construed, if reasonably practicable, so as to harmonize with the plain
provisions of the will.

Appeal from the District Court for Adams County:
BERNARD SPRAGUE, Judge. Affirmed.

William M. Connolly of Conway, Connolly & Pauley, P.C.,
for appellants.

Michael L. Johnson of Luebs, Dowding, Beltzer, Leininger,
Smith & Busick, for appellee Youngblood.

HasTtings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
and GraNT, JJ., and CoLwEeLL, D.J., Retired.

CorLweLL, D.J., Retired.

Plaintiff-appellee brought this declaratory judgment action
under Neb. Rev. Stat. § 25-21,152 (Reissue 1985), for
directions in making distribution under a will executed by
Lillian A. Rice on November 1, 1978 (1978 will), and codicil
executed June 11, 1980, pending formal probate in the county
court for Adams County, Nebraska, and to declare that the
terms of a joint and mutual will executed by Wesley A. Rice and
Lillian A. Rice, husband and wife, on October 10, 1952 (1952
will), have no effect on those distributions.

Wesley died December 4, 1960; thereafter, the 1952 will was
admitted to probate as his will in Yuma County, Colorado.
Those probate proceedings were settled and closed in 1962.
Lillian died in 1984.

Plaintiff contends that upon Wesley’s death, Lillian, as
surviving joint tenant, became sole owner of five tracts of real
estate in Colorado which Wesley and Lillian owned as joint
tenants. At that time the real estate had a total value of
approximately $43,000. Lillian sold all the tracts in December
1978 for $300,000; a part of that selling price is traceable to a
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$225,000 note as an estate asset held by plaintiff. In the
inventory, final report, and final decree filed in Wesley’s estate
in Yuma County, the jointly owned property was not included
as an asset in the probated estate.

Appellants were named as residuary beneficiaries in the 1952
will. By their cross-petition they claim that the 1952 will was a
contract between the testators, that the 1952 will was dispositive
of all the testators’ property including jointly owned property,
and that a constructive trust should be imposed for their benefit
upon the assets in the Lillian A. Rice estate.

Both parties filed motions for summary judgment.
Judgment was entered for plaintiff, including these findings:
There was no contract, the 1952 will did not apply to the
property owned by Wesley and Lillian as joint tenants at the
time of Wesley’s death, and plaintiff could distribute the assets
in the Lillian A. Rice estate according to her 1978 will and the
codicil.

The appellants assign eight errors that we consolidate and
discuss in these three issues: (1) The 1952 will was an irrevocable
contract between the testators; (2) the 1952 will disposed of all
of the testators’ property, including joint tenancy property; and
(3) a constructive trust should be imposed upon the property
held by plaintiff in favor of the residuary beneficiaries under
the 1952 will.

First, appellants contend that the 1952 will was a written
memorandum of an irrevocable contract between Wesley and
Lillian to distribute all of their property as provided in that will.
When the 1952 will was executed, Wesley was a resident of
Colorado and Lillian was a resident of Nebraska. “A claim that
a subsequent revoking will is a breach of an agreement for the
making of irrevocable reciprocal wills may properly be asserted
in a court of equity, but not in the probate court by contesting
the later will or by objection to a decree of distribution.”
(Syllabus of the court.) Kimmel v. Roberts, 179 Neb. 25, 136
N.W.2d 217 (1965).

In this jurisdiction a contract between a husband and wife to
make reciprocal or mutual wills may be valid and enforceable;
however, the execution of such wills, without more, does not
bar their subsequent modification or revocation. McKinnon v.
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Baker, 220 Neb. 314, 370 N.W.2d 492 (1985).
Evidence to support a contention that a will is enforceable by
reason of a contractual obligation must be clear, satisfactory,
and unequivocal. McLaughlin v. Heath, 164 Neb. 511, 82
N.W.2d 533 (1957). The intent of the testators is a primary
consideration.
In searching for the intention of the testators of a joint and
mutual will, we must examine the entire will, consider
each of its provisions, give words their generally accepted
literal and grammatical meaning, and indulge in the
presumption that the testators understood the meaning of
the words used.

(Syllabus of the court.) In re Estate of Corrigan, 218 Neb. 723,

358 N.W.2d 501 (1984).

Where such a contract is established, “equity will impress a
trust upon the property, which trust will follow it into the hands
of the personal representatives of the promisor or into the
hands of a grantee who has not given consideration for the
conveyance.” Allen v. Mayo, 203 Neb. 602, 608, 279 N.W.2d
617, 620 (1979); Blanchard v. White, 217 Neb. 877,351 N.W.2d
707 (1984).

Appellants rely on Geiger v. Geiger, 185 Neb. 700, 178
N.W.2d 575 (1970), as authority supporting their contract
theory. In Geiger it was held that there was a contract as shown
by the recitation in the reciprocal will of John Geiger, and a like
recitation in the will of Frances Geiger, “ ‘My wife, Frances
Geiger, and myself have made these mutual wills as of the date
this will bears, after an agreement between us that we would
divide our property as hereinbefore provided.” ” Id. at 701, 178
N.W.2d at 576. Also, John made this notation on the will of
Frances, “ ‘Dec 22/54. I agree to these mutual wills. John
Geiger. ” Id. These facts are distinguishable from the 1952 will
and its execution.

Other than recitals common to mutual wills that the testators
intend the instrument to be their joint and mutual will, the
strongest language in the 1952 will appears as a recital in the
introductory paragraph:

and do each consent to the making of this Will by the other
and accept hereunder, and do each hereby agree and



476 227NEBRASKA REPORTS

consent to this Will leaving to the other more or less than
the one-half of his or her property to which he or she
would otherwise be entitled, and declare that this Will
cannot be changed or varied by either, without the consent
in writing by the other.

(Emphasis supplied.)

A provision similar to the above recital, “without the consent
in writing by the other,” has been held to be a limitation upon
the testators during the lifetime of the one first to die. See,
Sheldon v. Watkins, 188 Neb. 599, 198 N.W.2d 455 (1972);
McKinnonv. Baker, supra.

From a reading of the whole 1952 will, we can find no
supporting evidence of an intention on the part of the testators
that the 1952 will was a contract between them to dispose of all
of their property, including jointly owned property, according
to the terms of that 1952 will.

Next, appellants contend that by the terms of the 1952 will
the testators intended that the 1952 will was dispositive of the
jointly owned property owned by the testators.

Property owned in joint tenancy passes by reason of the
nature of the title to the surviving joint tenant upon the death of
the other, and does not pass by virtue of the provisions of the
will of the first joint tenant to die. Sheldon v. Watkins, supra.

Appellants contend that there is a patent ambiguity in
paragraph II of the 1952 will which, by interpretation,
establishes the intent of the testators to include testators’ jointly
owned property as a part of the residuary estate. Paragraph 11
recites:

All of our estate and property, of any kind or nature
whatsoever, and wheresoever situate, both real and
personal, whether now owned or hereafter acquired (not
held in joint tenancy and not in tenancy in common), we
give, devise and bequeath to the survivor of us for his or
her sole use and benefit for and during his or her natural
life, together with full power to use, enjoy and dispose of
the same; and upon the death of such survivor, we make,
give and bequeath the following specific pecuniary
legacies, to-wit:

[Here followed six separate bequests of $1 each.]
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All the rest, residue, and remainder of said property
and estate then remaining, as well as any and all other
estate and property of any kind or nature whatsoever, then
owned by such survivor, we give, devise and bequeath to
the following named charitable institutions or
organizations, in the following shares and proportions,
to-wit:

To Friends University, of Wichita, Kansas, one-fourth
(1/4th);

To The Salvation Army, one-eighth (1/8th);

To The American Bible and Tract Society, one-eighth
(1/8th);

To The Board of Foreign Missions of the Methodist
Church, one-fourth (1/4th);

To The Womans’ Christian Temperance Union,
one-eighth (1/8th);

To The American Temperance League, one-eighth
(1/8th).

(Emphasis supplied.)

“ < «“A patent ambiguity must be removed by interpretation
according to legal principles and the intention of the testator
must be found in the will. . . .” > ” In re Testamentary Trust of
Criss, 213 Neb. 379, 395-96, 329 N.W.2d 842, 852 (1983).

Paragraph Il is enlightening:

We are aware that all or most of the property and estate
which we may own or may hereafter own is owned or will
be owned by us in joint tenancy, and not in tenancy in
common, and we understand that in the event that either
of us shall survive the other, then and in that event, the title
and interest of the one of us who shall first depart this life
in and to said property owned in joint tenancy as
aforesaid, will pass to the survivor of us, and it is not our
purpose or intention by this Last Will and Testament to
alter or interfere with such passing or vesting of such
jointly owned property; but in the event that our deaths
shall occur simultaneously or approximately so, or in the
same common accident or calamity, or under
circumstances causing doubt as to which of us survived the
other, then we hereby give, devise and bequeath all of our
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title and interest in and to such jointly owned property to
the beneficiaries, and in the manner and shares set forth in
paragraph Il hereof; and in the event of such simultaneous
death, any other property or estate which we or either of
us may own at the time of such deaths, shall likewise pass
to said beneficiaries, and in the manner and shares as set
forthinsaid paragraph I hereof.
(Emphasis supplied.)

Concerning the last part of paragraph III relating to the
possible contingency of simultaneous death, that provision was
not operative, since Lillian died several years after Wesley.
Further, that provision indicates that the testators were aware
that a special provision was necessary to overcome the general
rule that their jointly owned property was not subject to the
dispositions made in their 1952 will.

“When there are definite and unambiguous expressions in a
will, other expressions that are capable of more than one
construction must be construed, if reasonably practicable, so as
to harmonize with the plain provisions of the will.” Anderjaska
v. Anderjaska, 216 Neb. 527, 529, 344 N.W.2d 478, 479 (1984).

We conclude that the parenthesized reference in the
beginning of paragraph II, “not held in joint tenancy . . .,” is
clearly and fully explained in paragraph III, that the testators
were aware of their ownership of jointly owned property, that
in the event of the death of one of the joint owners the title to
such jointly owned property vested in the survivor, and that it
was their intention that the will was not to be interpreted as
changing that transfer of title by operation of law.

Lastly, in consideration of the foregoing findings,
appellants’ claim that a constructive trust should be imposed
was unsupported in the evidence, and it is without merit.

The judgment of the trial court should be affirmed.

AFFIRMED.
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ALANH. KIRSHEN, APPELLANT, V. SHIRLEY H. KIRSHEN,
APPELLEE.
418 N.W.2d 558

Filed January 29, 1988. No. 86-239.

Due Process: Notice. Due process requires that adjudication be preceded by notice
and an opportunity to be heard which is fair in view of the circumstances and
conditions existent at the time.

Appeal from the District Court for Douglas County: JAMES
M. MurPHY, Judge. Reversed and vacated.

James L. Rold of Rold, Peppard & Long, PC., for
appellant.

Jerome J. Ortman, for appellee.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

The district court entered orders purporting to both interpret
and modify its earlier decree dissolving the marriage of the
petitioner-appellant husband, Alan H. Kirshen, and the
respondent-appellee wife, Shirley H. Kirshen, and to quash
certain garnishments the husband had caused to be issued. In
this appeal the husband asserts 16 assignments of error, which
can be summarized as claiming (1) that the procedures
employed by the district court deprived him of his due process
rights under U.S. Const. amend. XIV, § 1, and Neb. Const. art.
I, § 3, and (2) that, in any event, the orders are not supported by .
the record. The husband’s due process claims being
meritorious, we reverse and vacate the orders of the district
court and hold them for naught, and overrule the husband’s
motion for an attorney fee.

So far as is pertinent to the issues before us, the aforesaid
decree, which was summarily affirmed by this court in Kirshen
v. Kirshen, 214 Neb. 631, 335 N.W.2d 303 (1983), places
custody of the two minor children of the parties in and with the
wife, requires that the husband pay the sum of $100 per month
per child in support, and finds that each of the parties be
responsible for the debts each incurred after a stated date,
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except that [the wife] shall be responsible for one-half
(35,050.00) of the [husband’s] loan in his own name at the
[Norwest Bank, Omaha, Nebraska] in the present amount
of $10,100.00. She will be responsible for no further
increases in the principal amounts due on said loan nor
will she be responsible for the accumulation of interest
thereon.

The decree did not enjoin either party from disturbing the peace

of the other.

The controversy presently before us began with the wife’s
letters to the judge who rendered the decree, complaining that
the husband was harassing her and removing money from
various accounts in which she had an interest or to which she
had access. Upon receipt of the second of those letters, dated 9
days apart, the judge issued an order directing the husband to
appear before him the following day “and show cause why he
should not be held in contempt of Court for abuse of process in
the institution of garnishment proceedings. . . .”

At the hearing held pursuant to the show cause order, the
judge recused himself from considering and determining
whether the husband was in contempt; in view of that fact and
the disposition of this matter, we need not concern ourselves
with the manner in which the proceedings now before us
commenced. Notwithstanding the fact the judge recused
himself from considering the only matter noticed for hearing,
he entertained evidence touching upon a number of issues and
rendered orders which purported to, among other things,
interpret the interest provisions of the decree relating to the
Norwest debt, define for the first time the maturity date of the
wife’s obligation on that debt, double the husband’s child
support obligation, impose monetary penalties in the event he
failed to timely meet that increased obligation, and quash all
garnishments the husband had caused to be issued in an
apparent effort to collect on the wife’s obligation on the
Norwest debt as specified in the decree as originally entered (at
least one of which was pending before the district court in and
for a county other than Douglas). While it is true, according to
the discussions of counsel, that there was pending a motion
filed by the husband seeking an interpretation of the decree,
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that motion is not contained in the portions of the record
submitted to us. Moreover, there is nothing which suggests
there were pending any applications seeking modification of
the decree with respect to the Norwest debt, child support, or
any other matter; and nothing to suggest there were any
applications pending which sought to quash any garnishments,
unless the wife’s letters to the judge can be so characterized—a
matter we need not and do not decide, for, as the analysis which
follows demonstrates, what was or was not pending with
respect to the matters acted upon by the judge is immaterial.
The dispositive fact is that once the judge recused himself on the
contempt matter, there was nothing before the court which had
been noticed for hearing.

U.S. Const. amend. XIV, § 1, provides that no state shall
deprive any person of property “without due process of law.”
Neb. Const. art. I, § 3, affords the same protection in like
language. Due process has been held to require that
adjudication be preceded by notice and an opportunity to be
heard which is fair in view of the circumstances and conditions
existent at the time. See, Armstrong v. Manzo, 380 U.S. 545, 85
S. Ct. 1187, 14 L. Ed. 2d 62 (1965); Black v. Black, 223 Neb.
203,388 N.W.2d 815 (1986).

Accordingly, in State ex rel. Douglas v. Schroeder, 212 Neb.
562, 324 N.W.2d 391 (1982), we held that one who appeared on
motions to dismiss and for summary judgment could not be
compelled to proceed to hearing on pending requests for the
production of documents. In Tuch v. Tuch, 210 Neb. 601, 316
N.W.2d 304 (1982), we held that the court had no power to
modify the terms of its earlier support order during the course
of contempt proceedings arising from defendant’s claimed
arrearages in child support payments. Howard v. Howard, 207
Neb. 468, 299 N.W.2d 442 (1980), held the district court erred in
modifying its earlier decree by adding an alimony obligation
during the course of contempt proceedings arising from the
failure to pay debts, without granting a hearing for that
purpose.

It was a fundamental deprivation of due process to summon
the husband in this case to explain why he should not be found
in contempt for causing garnishments to be issued and then
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enter myriad rulings dealing with a variety of other issues. So
far as the order to show cause reflected, the only issue to be
considered was whether the husband had in some way put
himself in contempt of court by causing the issuance of
garnishments, not whether the garnishments ought be quashed,
whether he was in arrears in the payment of child support,
whether the child support obligation should be increased and
what should follow if he failed to timely meet that obligation,
what the terms of any portion of the decree as originally entered
meant, nor whether the debt relationship between himself and
the wife should be altered. Accordingly, the orders interpreting
and modifying the original decree and quashing the
garnishments are nullities and have no force or effect.

This resolution makes it unnecessary for us to review the
inappropriateness of a motion seeking an interpretation of a
judgment which has become final, Neujahr v. Neujahr, 223
Neb. 722, 393 N.W.2d 47 (1986), or to consider the second
category of assignments.

While judicial frustration with the conduct of any party
provides no basis for suspending constitutional rights, the
record suggests the presence in this case of such immature and
mean-spirited conduct as would try the patience of the most
deliberative of jurists. Accordingly, the husband’s motion for
the award of an attorney fee is overruled; each party is to pay
any fee he or she incurred and bear the costs of his or her own
making.

REVERSED AND VACATED.

STATE OF NEBRASKA, APPELLEE, V. CHARLES SCHON, APPELLANT.
418 N.W.2d 242

Filed January 29, 1988. No. 86-1011.

1. Sexual Assault: Corroboration. After the victim has testified to the commission
of the offense, it is competent to prove in corroboration of that testimony as to
the main fact that, within a reasonable time after the alleged assault, the victim
made complaint to a person to whom a statement of such an occurrence would
naturally be made.
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2. Convictions: Appeal and Error. A judgment of conviction will not be reversed
by the Supreme Court on appeal unless the evidence is so lacking in probative
force that it is insufficient as a matter of law.

Appeal from the District Court for Douglas County: JAMES
A. BuckLEy, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Timothy P. Burns, for appellant.

Robert M. Spire, Attorney General, and Mark D. Starr, for
appellee.

BoSLAUGH, WHITE, CAPORALE, SHANAHAN, and GRANT, JJ.,
and BRODKEY, J., Retired, and CoLweLL,D.]J., Retired.

CoLweLL,D.J., Retired.

“Charles Schon, defendant, appeals a Douglas County Court
conviction of third degree sexual assault, Neb. Rev. Stat.
§ 28-320 (Reissue 1985), which, on appeal, was later affirmed
by the district court. The only assigned error is that the evidence
was insufficient to sustain the conviction; particularly, that
there was a lack of independent corroboration. We affirm.

The alleged assault occurred on February 4, 1986, when
defendant, age 31 years, was living in Omaha, Nebraska, with
his wife, Pamela, and her 6-year-old daughter, M.G., the
victim. Sometime after 10:20 that night, when Pamela was
working away from the family home, the defendant was
babysitting M.G. and entertaining two friends, a female,
described as “practically” a prostitute, and a male friend. M.G.
testified that defendant pulled her nightgown up, held her legs,
and “[klissed [her] down there,” with “down there” later
described as her genitals. Defendant then used vile language in
threatening physical punishment to M.G. if she ever told
anyone about the incident. M.G. reacted by becoming afraid of
the defendant. Defendant described the threats as a means of
teasing. Pamela testified that following February 4, she noticed
changes in M.G.s behavior, such as bad dreams and
bedwetting. About 10 days after the incident, Pamela moved to
her mother’s house in Omaha, taking M.G. with her. Shortly
thereafter, M.G. related the details of the February 4 incident to
Pamela, who notified the Omaha police. Officer Mary Bruner
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conducted an official police investigation.

Defendant was the only witness for his defense. He admitted
being present at the time and place charged. He denied the
alleged assault. The evidence shows that defendant was a heavy
drug user at the time and that he had three prior felony
convictions. Pamela, M.G., and Police Officer Mary Bruner
testified for the State. Following his conviction, the defendant
was sentenced to serve 180 days in confinement.

Section 28-320 provides:

(1) Any person who subjects another person to sexual
contact and (a) overcomes the victim by force, threat of
force, express or implied, coercion, or deception, or (b)
knew or should have known that the victim was physically
or mentally incapable of resisting or appraising the nature
of his or her conduct is guilty of sexual assault in either the
second degree or third degree.

(3) Sexual assault shall be in the third degree and is a
Class I misdemeanor if the actor shall not have caused
serious personalinjury to the victim.

The review on appeal by the district court was limited to an
examination of the record for error. Neb. Rev. Stat. § 29-613
(Reissue 1985); State v. Smith, 199 Neb. 368, 259 N.W.2d 16
(1977).

“In a sexual assault case, the victim need not be
independently corroborated on the particular acts constituting
sexual assault, but must be corroborated on the material facts
and circumstances tending to support the victim’s testimony
about the principal fact in issue.” (Syllabus of the court.) State
v. Wounded Arrow, 207 Neb. 544, 300 N.W.2d 19 (1980). After
the victim has testified to the commission of the offense, it is
competent to prove in corroboration of that testimony as to the
main fact that, within a reasonable time after the alleged
assault, the victim made complaint to a person to whom a
statement of such an occurrence would naturally be made,
especially if the victim is afraid and ashamed of what has
happened. Id.

Where a trial court has entered a judgment of conviction in a
criminal case, that judgment will not be set aside on appeal for
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insufficiency of the evidence if the evidence sustains some

,rational theory of guilt. A judgment of conviction will not be
reversed by the Supreme Court on appeal unless the evidence is
so lacking in probative force that it is insufficient as a matter of
law. State v. Painter, 224 Neb. 905, 402 N.W.2d 677 (1987).

Bearing in mind that this court on appeal neither resolves
conflicts in the evidence nor passes on the credibility of the
witnesses, State v. Jackson, 222 Neb. 384, 383 N.W.2d 794
(1986), the evidence shows that the victim’s descriptions of the
assault and the surrounding circumstances that she related to
her mother, to the investigating officer, and during her incourt
testimony, were direct and consistent in establishing the sexual
assault charged in the complaint. The corroboration of the
material facts and circumstances of the assault was shown by
the changes in the victim’s habits, crying, and fear of the
defendant, followed by the report to the police that was made
within a reasonable time after the assault.

The evidence here is not unlike State v. Aby, 205 Neb. 267,
287 N.W.2d 68 (1980), where the victim, age 10 years, did not
report the assault for more than 3 months after the event.
There, we found that the record as a whole supplied
corroboration and supported the conviction.

AFFIRMED.

WHITE, J., concurs in the result.

SHANAHAN, J., concurring.

While there is sufficient evidence to sustain Schon’s
conviction and, therefore, I concur in the majority’s conclusion
that Schon’s conviction must be affirmed, this court continues
to cling to an anachronistic evidential requirement, namely, the
requirement of corroboration for a victim’s testimony in a
prosecution for the crime of sexual assault—a rule judicially
fashioned long before safeguards, both constitutional and
procedural, were impressed on the current criminal justice
system. Longevity of a rule of law does not necessarily indicate
the rule’s soundness, for, as observed by Holmes:

It is revolting to have no better reason for a rule of law
than that so it was laid down in the time of Henry IV, It is
still more revolting if the grounds upon which it was laid
down have vanished long since, and the rule simply
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persists from blind imitation of the past.
Address by O.W. Holmes, 10 Harv. L. Rev. 457, 469 (1897).

Although not laid down in the 14th or 15th century during
the time of Henry 1V, the requirement of corroboration for
testimony from a victim of a sexual assault apparently
germinated in the 17th century, as reflected in the writings of Sir
Matthew Hale, Lord Chief Justice of the Court of King’s Bench
from 1671 to 1676. According to Hale, a conviction for rape
must be sustained only with “concurrent evidence to make out
the fact,” because rape or any sexual assault “is an accusation
easily to be made and hard to be proved, and harder to be
defended by the party accused, tho never so innocent.” See
People v. Rincon-Pineda, 14 Cal. 3d 864, 874, 538 P.2d 247,
254,123 Cal. Rptr. 119, 126 (1975).

Hale’s corroboration rule originated in an era without
constitutionally guaranteed due process, including the
fundamental presumption of innocence and basic burden on
the State to prove an accused’s guilt beyond a reasonable doubt,
as well as the constitutionally protected rights to present
witnesses, by compulsory attendance if necessary, and, not the
least, to have effective assistance of counsel to cross-examine
the accuser. See, People v. Rincon-Pineda, supra; Arnold v.
United States, 358 A.2d 335 (D.C. 1976). Some 200 years after
Hale, Nebraska adopted Hale’s corroboration rule, see
Mathews v. State, 19 Neb. 330, 27 N. W, 234 (1886), which, by
this court’s action today, is still alive, notwithstanding its
jurisprudential infirmity.

As pointed out in State v. Cabral, 122 R.1. 623, 627, 410
A.2d 438, 441 (1980):

The requirement for independent corroboration in
sex-offense cases has been the subject of ever increasing
criticism. Contemporary empirical studies suggest that the
factors employed to support the corroboration
requirement do not justify the rule. There is a great
reluctance to report a rape. [Citations omitted.] Juries
generally tend to view rape charges with skepticism and
suspicion, especially when there is a suggestion of
willingness or agreement on the part of the victim
[citations omitted], and convictions, in the absence of
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aggravating circumstances, are the exception rather than
the rule.

Neb. Evid. R. 601 (Neb. Rev. Stat. § 27-601 (Reissue 1985))
provides: “Every person is competent to be a witness except as
otherwise provided in these rules.” However, the Nebraska
Evidence Rules neither specifically refer to a sexual assault
victim’s competency or credibility as a witness nor implicitly
contain a corroboration requirement in sexual assault cases.
Required corroboration, therefore, reflects a rather unsubtle
judicial predetermination that a victim in a sexual assault case
presumptively and inherently lacks credibility. Consequently, it
isindeed ironic that Nebraska permits a defendant’s first degree
murder conviction to be “supported by the uncorroborated
testimony of an accomplice,” State v. Joy, 220 Neb. 535, 537,
371 N.W.2d 113, 115 (1985), but a defendant’s sexual assault
conviction is not supported by the uncorroborated testimony of
the victim. As exemplification of the evidential incongruity
involving sexual assault cases, under existing Nebraska law a
person who has been kidnapped and later sexually assaulted by
the abductor may testify concerning both crimes, but the
victim’s uncorroborated testimony is insufficient to sustain a
conviction on the sexual assault charge, whereas no
corroboration of the victim’s testimony is required to sustain a
conviction on the kidnap charge. In the foregoing illustration,
reconciliation of the different standards for sufficiency of the
evidence is impossible, and justification for such difference is
nonexistent.

Although present Nebraska practice prohibits a trial judge
from commenting on the evidence submitted to a jury, the
outdated and discriminatory corroboration rule is most
assuredly a derogatory comment about a victim’s testimony in a
sexual assault case. As a result of the corroboration rule, the
sexual assault victim comes into the court stigmatized as
untrustworthy, because the victim is one in a class of witnesses
whose credibility is suspect and who are not entitled to the same
credibility otherwise accorded a victim testifying about a crime
other than a sexual assault. Accordingly, so long as the
corroboration requirement exists for a sexual assault case, there
is a somewhat hollow ring to the principle that this court, in its
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appellate review, does not pass “on the credibility of the
witnesses.” A jury, given appropriate judicial instruction on the
factors affecting a witness’ credibility (NJI 1.41), is capable of
determining whether a witness, including a sexual assault
victim, conveys credence.

When this court last considered and reaffirmed the
requirement of corroboration for testimony of victims in sexual
assault cases, namely, Srate v. Daniels, 222 Neb. 850, 388
N.W.2d 446 (1986), it appeared that two jurisdictions—the
District of Columbia and Nebraska—retained the judicially
originated rule of corroboration for a victim’s testimony to
convict a defendant on a charge of sexual assault, although in
the District of Columbia the rule was restricted to cases
involving sexual assault of a child. However, in Gary v. United
States, 499 A.2d 815 (D.C. 1985), the corroboration rule was
entirely abolished in the District of Columbia, when the court
stated:

The constitutional protections provided the defendant
are adequate in a sex case and the corroboration
requirement no longer serves a useful purpose. [Citations
omitted.] The asserted purpose of the corroboration
requirement was to support and test the credibility of the
complaining witness. There is no reason to distinguish
between a mature female and a mature male sex offense
victim. Nor is there any logical reason to raise barriers to
the jury evaluation of the credibility of a minor in a sex
offense where we do not require it in other situations.
Courts have too long “discounted reports of sexual
attacks by children.” [Citations omitted.]

... We conclude “[iJt is long past the time that this court
should follow the example of most of the jurisdictions in
this country and totally eliminate the last vestiges of this
outdated, discriminatory rule.” [Citation omitted.]

499 A.2d at 833-34.

Why the State does not advocate abolition of the
corroboration requirement is an enigma. Nevertheless, the
judicially created corroboration rule in Nebraska should be
judicially abolished. While some might believe that our
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retention of the corroboration rule is steadfast dedication,
others might view our position as clutching a rule without a
reason. By retaining the antiquated and unnecessary
corroboration rule regarding a victim’s testimony in sexual
assault cases, this court has never been more alone than today,
when we are wholly alone, and, thus, have realized Garbo’s
wish,

STATE OF NEBRASKA, APPELLEE, V. CINDY ROBERTS, APPELLANT.
418 N.W.2d 246

Filed January 29, 1988. No. 87-165.

1. Convictions: Circumstantial Evidence. Circumstantial evidence is sufficient to
convict a detendant where the evidence and reasonable inferences from the
evidence establish the defendant’s guilt beyond a reasonable doubt.

2. Motions for New Trial: Juror Misconduct: Appeal and Error. A motion for new
trial for alleged juror misconduct is addressed to the sound discretion of the trial
court, and a ruling thereon will not be disturbed unless an abuse of discretion is
shown.

3. Verdicts: Juries. Neb. Rev. Stat. § 27-606(2) (Reissue 1985) controls inquiries
into the validity of a verdict reached by a jury.

Appeal from the District Court for Garfield County:
RoNALDD. OLBERDING, Judge. Affirmed.

James G. Egley of Moyer, Moyer, Egley & Fullner, for
appellant.

Robert M. Spire, Attorney General, and Elaine A. Catlin,
for appellee.

HasTinGs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
and GrANT, JJ., and CoLweLL, D.J., Retired.

GRANT, J.

This is an appeal from the district court for Garfield County,
Nebraska. After trial to a jury, the defendant was found guilty
of threatening the use of explosives, in violation of Neb. Rev.
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Stat. § 28-1221 (Reissue 1985), a Class IV felony. After a
hearing was held on defendant’s motion for new trial, the
motion for new trial was denied. Defendant was sentenced to 2
years’ probation. Defendant timely appealed, and assigns as
error that there was insufficient evidence to support the verdict
and that the trial court erred in overruling defendant’s motion
for a new trial “in that a juror used information obtained
outside the evidence to reach her verdict and such evidence was
prejudicial to the defendant.” We affirm.

The record shows the following. On March 10, 1986, at
approximately 10:30 a.m., Lloyd Lamb, the administrator of
Burwell Elementary School, opened an envelope addressed to
the school after picking up the mail at the local post office.
Inside the envelope was a note with a message in printed letters
of various sizes and shapes. The letters appear to have been cut
out of magazines and were attached to the paper with Scotch
tape. The message read, “The bomb will go off today no one is
safe Loyd [sic].” Lamb then called city hall. A police officer
arrived at the school at 1:30 p.m., and the school was
subsequently evacuated. A search for the bomb was conducted,
but no bomb was ever found.

The defendant, a second grade teacher in the Burwell school
system, was charged with threatening the use of explosives, in
violation of § 28-1221, which provides in part: .

Any person who . . . maliciously conveys to any other
person false information knowing the same to be false,
concerning an attempt or alleged attempt being made or to
be made to kill, injure, or intimidate any individual or
unlawfully to damage or destroy any building . . . by
means of any explosive material or destructive device
commits the offense of threatening the use of explosives.
Trial was held on December 2 and 3, 1986. Evidence adduced at
trial showed that a fingerprint of defendant’s forefinger was on
the sticky side of one of the pieces of tape located on the front of
the note. Comparison was made with defendant’s fingerprints,
which were on file with the Burwell Police Department because
of a burglary investigation in her home in September of 1985.
Other testimony showed that the defendant had expressed
feelings of resentment toward Lamb after, at the direction of
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the school board, he had sent her a letter criticizing her teaching
skills. A witness testified that the defendant had stated that she
“hated” Lamb. Other testimony showed defendant had
expressed similar feelings toward a school board member.

Defendant explained the presence of her fingerprint on the
Scotch tape and testified that she had a nervous habit of rolling
Scotch tape around her finger while teaching. Defendant
testified that the core and roll of tape from her tape dispenser
had been missing from her school desk since January or
February of 1986. Defendant further testified that she had not
sent the note and was not guilty of the crime.

On December 3, 1986, the jury found the defendant guilty, .
Defendant filed a motion for a new trial. At the evidentiary
hearing on the motion, an affidavit signed by a juror was
offered into evidence in support of the motion by defendant,
and received without objection. The affidavit, signed by the
juror, stated that the juror “did in fact hear and/or see reports
of the alleged bomb threats to the elementary school in Burwell,
Nebr. prior to being placed on the jury”; that the juror “had
also either read, or had talked to others to wit . . . a sister in-law
who expressed knowledge and information concerning the
bomb threat and other information about Cindy Roberts”; and
that the juror “did use this information and comments from
[her sister-in-law} to make her decision about Cindy Roberts
being guilty.” This typewritten affidavit was signed on January
13, 1987, before a notary public, Hollis Compton, a private
investigator who had prepared the statement.

During the defendant’s voir dire questioning before the trial,
the juror was asked whether she had heard anything about the
case. The juror responded as follows:

[Juror]: Just what | heard and read in the paper.

[Defense counsel]: Did you form an opinion in this
case?

[Juror]: No.

[Defense counsel]: You have an open mind at this
point?

[Juror]: Yes.

The juror in question testified in a hearing on defendant’s
motion for new trial on February 18, 1987. On direct
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examination, the juror stated that an investigator had visited
her at her home twice and that she had signed the affidavit on
the second visit. Although the juror acknowledged that she had
signed the affidavit, she testified at the hearing that what she
had heard from her sister-in-law did not influence her vote in
the case and that she had considered only the evidence
presented at trial. The juror stated that the conversation with
her sister-in-law had taken place a year before and that her
sister-in-law had indicated to her that “she just thought a person
was sorta out of their mind to do — pull such a stunt.”

The court then questioned the juror, who stated that she had
been confused by the affidavit and that she signed the affidavit
because she thought “it was something that all the jurors were
doing.” The investigator testified that the juror had told him
that she had the information obtained from her sister-in-law in
her head at the time of jury deliberations. The court overruled
the motion for a new trial, stating that he found the juror
testified truthfully at the hearing when she said she did not use
any prior knowledge in her deliberations.

With regard to defendant’s first assignment of error
concerning the sufficiency of the evidence, we have held that
direct evidence of a crime is not essential for a conviction and
that one may be convicted on the basis of circumstantial
evidence if, taken as a whole, the evidence establishes guilt
beyond a reasonable doubt. State v. Eggers, 220 Neb. 862, 374
N.W.2d 36 (1985); State v. Buchanan, 210 Neb. 20, 312 N.W.2d
684 (1981). Circumstantial evidence is sufficient to convict a
defendant where the evidence and reasonable inferences from
the evidence establish the defendant’s guilt beyond a reasonable
doubt. State v. Donnelson, 225 Neb. 41, 402 N.W.2d 302
(1987). The jury could find that the defendant’s fingerprint was
found on the tape on the note and that the defendant had made
statements concerning a possible motive. If the jury so found,
that evidence was sufficient to support the jury’s verdict. The
trial court was correct in denying defendant’s motion for new
trial based on the sufficiency of the evidence.

With regard to defendant’s other assignment of error, that
the court erred in overruling the defendant’s motion for a “new
trial in that a juror used information obtained outside the
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evidence to reach her verdict and such evidence was prejudicial
to the defendant,” we also determine that the trial court was
correct. Neb. Rev. Stat. § 27-606(2) (Reissue 1985) controls
inquiries into the validity of a verdict reached by a jury. Since
this case does not involve jury misconduct or jury deliberations,
but only the effect of the actions of one juror, the provisions of
§ 27-606(2) applicable to this case provide:
Upon an inquiry into the validity of a verdict . . . a juror
may not testify asto . . . theeffect of anything uponhis.. . .
mind or emotions as influencing him to assent to or
dissent from the verdict . . . or concerning his mental
processes in connection therewith, except a juror may
testify on the question . . . whether any outside influence
was improperly brought to bear upon any juror.
The question before us, then, is to first determine whether “any
outside influence was improperly brought to bear upon” the
juror in question.

At the hearing on defendant’s motion for new trial, the juror
testified that “[t]he only discussions was when, when she [the
juror’s sister-in-law] told me that a year ago or thereabouts,
otherwise the case was never discussed.” The juror testified that
the incident had been discussed “right after it happened” and
that the sister-in-law “thought a person was sorta out of their
mind to do — pull such a stunt.” The statement was not based
on any knowledge that the sister-in-law had, but was her
opinion. During the voir dire examination the juror had
informed counsel that she had “heard and read in the paper”
about the incident. The inquiry was not further pursued. There
is no contention that the juror was untruthful in her responses
on voir dire examination.

Defendant called the investigator as a witness at the hearing
on the motion for new trial. The investigator testified that the
juror in question

advised me at that time that she had conversation with . . .
her sister-in-law, had advised her that she had known this
Cindy Johnson or Cindy Roberts-Johnson and had been
involved in a similar instance at an earlier date and knew
that she was guilty of this. And also thought that she was
somewhat crazy.
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It is clear that the evidence does not suggest there was ever
any contact or conversation, improper or otherwise, between
the juror and her sister-in-law during the time the juror was
acting as a juror. There was no evidence presented at the hearing
on the motion for new trial even tending to show that an
“outside influence was improperly brought to bear upon” the
juror in question. As noted above, § 27-606(2) provides “a
juror may not testify as to . . . the effect of anything upon his . .
. mind or emotions as influencing him to assent to or dissent
from the verdict . . . .” The affidavit was not admissible since it
did not show, in any way, that any outside influence was
brought to bear on the juror in question while serving as a juror.
Other portions of the affidavit were inadmissible as attempting
to show the effect of a year-old conversation on a juror’s mind
or emotions.

Although the juror’s affidavit was not objected to at the
hearing on the motion for new trial, the trial court should not
have considered it, since it obviously violated the terms of
§ 27-606(2). Although the court did consider it, it held that the
juror had not acted improperly and denied defendant’s motion
for new trial. We have said that a motion for new trial for
alleged juror misconduct is addressed to the sound discretion of
the trial court, and a ruling thereon will not be disturbed on
appeal unless an abuse of discretion is shown. State v. Robbins,
207 Neb. 439, 299 N.W.2d 437 (1980); Ellis v. Far-Mar-Co, 215
Neb. 736, 340 N.W.2d 423 (1983). The trial court properly
denied defendant’s motion for new trial.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. GREGORY McCOY, APPELLANT.
418 N.W.2d 250

Filed January 29, 1988. No. 87-366.

Witnesses: Words and Phrases. A witness, for the purpose of Neb. Rev. Stat. § 28-919
(Reissue 1985), is one who has knowledge of a relevant fact or occurrence
sufficient to testify inrespect toit.
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Appeal from the District Court for Lancaster County: DALE
E. FAHRNBRUCH, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Robert G. Hays, for appellant.

Robert M. Spire, Attorney General, and Jill Gradwohl
Schroeder, for appellee.

BosLAUGH, CAPORALE, and GRANT, JJ., and MuULLEN, D.J.,
and CoLweLL, D.J., Retired.

CAPORALE, J.

Following a jury trial, defendant, Gregory McCoy, was
found guilty of tampering with a witness by attempting to
induce him to testify falsely, in violation of Neb. Rev. Stat.
§ 28-919 (Reissue 1985), and was sentenced to imprisonment
for a period of not less than 18 months nor more than 2 years. In
this appeal defendant assigns as error the district court’s (1)
finding the evidence sufficient to sustain the conviction and (2)
failure to properly instruct the jury concerning the elements of
the crime charged. We affirm.

At approximately 5:15 p.m. on July 17, 1986, a then
unknown intruder knocked on the door of a room occupied by
two university students, Soon Ang and Kim Sun Loh, in
Schramm Hall, a dormitory on the University of
Nebraska-Lincoln campus. Neither student responded to the
knocks. A couple of seconds later, the unlocked door was
opened and the intruder walked into the room. Upon seeing the
occupants, the intruder asked, “Is Mark home?” then
immediately left. No one by the name of Mark lived in the
room.

Ang became suspicious and went to look for the intruder. As
Ang walked down the hallway, he saw a person, wearing
clothing of a color matching that worn by the intruder,
“sliding” into the laundry room. Ang then called the residence
hall director and reported the incident.

About the same time, Deborah Larkin, an officer with the
university police department, received a radio message
regarding a man who had been unlawfully in the residence hall.
Larkin pulled into the Schramm Hall parking lot and saw a man
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standing there who matched the radio description of the
intruder. Larkin began a casual conversation with the man, who
turned out to be McCoy. When Larkin asked McCoy why he
was standing in the Schramm Hall parking lot, he stated he was
waiting for an acquaintance, one Bill Benner. McCoy denied
having been in Schramm Hall.

In the meantime, another university police officer had been
interviewing Ang, who then went out into the parking lot and
identified McCoy as the intruder. The officer passed that
information on to Larkin. McCoy was then arrested and
charged with first degree criminal trespassing.

Benner, with whom McCoy had been living for
approximately the last 10 days in July, became aware of the
trespassing charge against McCoy by seeing the citation for the
offense. When asked about the citation, McCoy responded,
according to Benner, that “the cops of Lincoln were out to get
him” and that “they would do anything to get rid of him from
this town.”

McCoy moved out of Benner’s apartment and returned 3
days later, on August 4, 1986, to report that he, McCoy, was in
trouble, that the “cops” were after him, and that at a hearing in
connection with the trespassing charge, he had stated that he
spent the evening with Benner. McCoy then asked Benner to
testify that they had been together, offering to pay Benner $20
to so do. Benner had in fact not been with McCoy, refused
McCoy’s request, and reported the conversation to the
university police.

The statute under which McCoy was convicted, § 28-919,
reads in relevant part: “(1) A person commits an offense if,
believing that an official proceeding or investigation of a
criminal matter is pending or about to be instituted, he attempts
to induce or otherwise cause a witness . . . to: (a) Testify or
inform falsely . ...”

McCoy claims the evidence is insufficient to sustain the
conviction because Benner was not a witness within the
meaning of the term as used in the foregoing statute. In so
claiming, he places heavy reliance upon Gandy v. State, 77 Neb.
782, 110 N.W. 862 (1906), wherein the accused offered to pay
one Fisher to give false testimony in a civil action in which the
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accused was a party and to steal a document from one involved
in the case as a witness. Fisher was not told what he was to say
when offered the money, being told instead that he would be
given that information later. The accused was charged with
violating a statute which then made it a crime to “ ‘attempt to
corrupt or influence any . . . witness, either by promises,
threats, letters, money, or any other undue means, either
directly or indirectly . . . > ” Id. at 783, 110 N.W. at 863. In
ruling that while the accused had attempted to suborn perjury
he was not guilty of the crime with which he was charged, the
court noted that Fisher had never heard of the case, did not
know the parties, knew no fact relating to the matter, and never
intended to testify, and thus was not a witness, such being “one
who has knowledge of a fact or occurrence sufficient to testify
in respect to it.” Id. at 785, 110 N.W. at 864. The fact must, of
course, be relevant to the case concerning which the witness is
approached.

In affirming a conviction for tampering with a witness, a
Texas court recently observed that witness-tampering statutes
cover the broad spectrum of all persons who pose a threat to a
criminal defendant because of what they know. Morletr v.
State, 656 S.W.2d 603 (Tex. App. 1983). Also, the language of
§ 28-919 is substantially similar to that found in Model Penal
Code § 241.6 (1980). The American Law Institute comment to
§ 241.6 explains that the “critical question is whether the
defendant attempts to influence another’s behavior as a
witness. If he does, it is no defense that the other person has not
yet been subpoenaed or does not intend to testify.” § 241.6 note
on status of section at 167-68.

While we bear in mind that criminal statutes must be strictly
construed, Loewenstein v. Amateur Softball Assn., ante p.
454, 418 N.W.2d 231 (1988); State v. Burke, 225 Neb. 625, 408
N.W.2d 239 (1987), we must nonetheless conclude that Benner
was a “witness” as the term is used in § 28-919.

The situation presently before us is different from that
presented in Gandy. In Gandy, the person asked to testify
falsely knew absolutely nothing about the subject matter of the
litigation. In the present case Benner knew that the claim
McCoy had made during the investigation of the trespassing
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charge and at a court proceeding in connection with that charge
was untrue. Thus, Benner did possess knowledge of a relevant
fact sufficient to testify to it should McCoy persist in his claim
that he had been with Benner at the time of the trespass. There is
no question, therefore, that McCoy attempted to influence
Benner’s behavior as a witness. By falsely claiming he was with
Benner at the time of the trespass, McCoy set Benner apart
from the rest of the universe and thus put Benner in the position
of being able to contradict McCoy’s false claim; McCoy had in
effect identified Benner as a potential witness. As a
consequence, when McCoy asked Benner to testify falsely, he
was attempting to influence Benner’s behavior as a witness.
There is therefore no merit to McCoy’s first assignment of error.

Defendant next urges the trial court erred by failing to
instruct the jury that the State had the burden of proving
beyond a reasonable doubt that Benner was a witness.

The jury was instructed that the material elements “the State
must prove by evidence beyond a reasonable doubt” included
that McCoy “intentionally did attempt to induce [Benner] to
testify falsely” in favor of McCoy. Thus, while the instruction
did not use the word “witness,” it defined what a witness does,
namely, testify. Thus, McCoy’s second claim is as meritless as
his first.

The record failing to sustain either of McCoy’s assignments
of error, the judgment of the district court is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. ARTHUR C. PATRICK,
APPELLANT.
418 N.W.2d 253

Filed January 29, 1988. No. 87-446.

1. Convictions: Appeal and Error. In resolving a challenge 10 the sufficiency of the
evidence to sustain a conviction in a criminal case, it is not the province of this
court to resolve contlicts in the evidence, pass on the credibility of witnesses,
determine the plausibility of explanations, or weigh the evidence.
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2. Sentences: Appeal and Error. Absent an abuse of discretion, this court will not
reduce a sentence imposed by the trial court if the sentence is within statutory
limits.

3. Sentences: Evidence. Evidence as to the defendant’s life, character, and previous
conduct may be considered in determining the propriety of the sentence.

Appeal from the District Court for Lancaster County: DALE
E. FAHRNBRUCH, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Michael D. Gooch, for appellant.

Robert M. Spire, Attorney General, and Jill Gradwohl
Schroeder, for appellee.

HasTings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
and GRANT, JJ.

BosLauGH, J.

The defendant, Arthur C. Patrick, was convicted of two
counts of sexual assault of a child and sentenced to
imprisonment for 1 to 2 years on each count, the sentences to
run consecutively. He has appealed and contends that the
evidence was insufficient to sustain the verdicts and that the
sentences which were imposed are excessive.

In resolving a challenge to the sufficiency of the evidence to
sustain a conviction in a criminal case, it is not the province of
this court to resolve conflicts in the evidence, pass on the
credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence. State v. Richardson, ante
p. 274, 417 N.W.2d 24 (1987); State v. Charron, 226 Neb.
871, 415 N.W.2d 474 (1987). The verdict must be sustained if,
taking the view most favorable to the State, there is sufficient
evidence to support it. State v. Patman, ante p. 206, 416
N.W.2d 582 (1987); State v. Thomte, 226 Neb. 659, 413 N.W.2d
916 (1987). A jury verdict of guilty will not be overturned on
appeal unless it is based on evidence so lacking in probative
force that it can be said as a matter of law that the evidence is
insufficient to support the verdict. State v. Coffman, ante p.
149, 416 N.W.2d 243 (1987); State v. Joy, 220 Neb. 535, 371
N.W.2d 113 (1985).

The victims in this case were sisters, 7 and 11 years old. The
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record shows that the older girl had an arrangement with the
defendant whereby she would work in his kitchen doing dishes,
for which he would pay her $1 per day. Although she usually
performed the duties unassisted, her mother and sisters were
often at the defendant’s home while she worked.

The older girl testified that she was at the defendant’s home
on July 22 or 23, 1986, after having been swimming with her
sisters, her mother, and a cousin, R.J., at Pawnee Lake. Before
arriving at the defendant’s house, the mother dropped off all of
the children except the older girl and her cousin at an uncle’s
house. She then proceeded to the defendant’s home, where the
older girl was going to wash dishes for the defendant. After
dropping her off, the mother stated that she would return after
taking R.J. home.

Upon arrival, the older girl noticed more dishes than usual,
and as she began washing the dishes she found there was not
enough counterspace for the dirty dishes, so she asked the
defendant to come to the kitchen and tell her where to put the
dishes. She testified that while she was standing in front of the
sink with her back toward the defendant, the defendant
touched her; “he came over behind me, and he put his hand up
my pants.” At the time of the incident she was wearing a pair of
shorts over her swimming suit. She also stated that the
defendant entered her shorts “[fJrom the front up my — by the
bottom of the pants, shorts . . . in the back.” Again, she stated,
he “[p]ut his hand in like from the front, and after he put his
hand under my shorts, he put it in my swimming suit,” where he
touched her vagina. She felt “[ulncomfortable” and moved
away from the defendant, at which time he returned to the
living room and she completed the dishes.

When her mother returned, after about 30 minutes, she did
not tell her mother of the incident because she was scared. She
then left with her mother and two sisters and returned to their
own home.

After returning home, the mother was warned by a neighbor
that someone had tried to break into their apartment. The
mother and children then returned to the defendant’s home,
asking if they could spend the night at his apartment, which was
an efficiency. The defendant agreed, and placed an extra
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mattress on the floor next to his bed in the living room for the
mother and three daughters, while he slept on his own bed.

The group watched a movie in the living room, and at some
point, the older girl stated that she needed a drink. The
defendant assisted her in the kitchen, at which time he kissed
her on her lips, again making her feel uncomfortable. She and
the defendant then returned to the living room, where the
defendant asked her to sit on his bed and watch TV with him,
which she did. The defendant then touched her right buttock,
ontop of her clothes. She moved away, but again did not tell her
mother of these episodes out of fear that the defendant would
hurt her. The defendant did not touch her again in an offensive
manner the remainder of that day.

As the mother and the daughters attempted to settle onto the
mattress to sleep, they found the mattress crowded, and the
girls began fighting over space. When the defendant asked if
anyone wanted to share his bed, the younger girl accepted his
offer. The younger girl testified that while she was pretending to
sleep on the bed with the defendant, the defendant stuck his
hand under the covers, placed his hand on the outside of her
bathing suit, and touched her vagina. She then began to move
around, and the defendant stopped. The defendant did not
repeat the offense that night, but she testified that she had had
touching problems with the defendant prior to this incident,
and described their frequency as “almost every time when we
went over there.” She had never told anyone of these incidents,
because of fear.

While she was at a slumber party on July 26, the older girl
told a friend that she had been touched by the defendant.
Several days later she told another friend, whose mother then
became aware of the situation and informed the older girl’s
mother, who then notified the police.

After reporting the incidents, the older girl did not return to
the defendant’s home to perform kitchen duties. She testified
that she had experienced touching problems with the defendant
a few months after first knowing him, and that such incidents
had continued for over a year. She had told the younger sister
about the problem soon after it started, and then learned that
the younger sister had experienced similar problems, although
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not noticed by the older girl.

The older girl testified that some of the touching problems
occurred toward the end of her fifth grade school year, near the
time when she had watched a special program at school entitled
“Kidability,” which addressed the matter of “touching
problems.” From that program, she learned that she should
report touching problems, which she did when they occurred
that summer. The younger girl, upon learning that her older
sister had told of the touching incidents by the defendant, then
came forward and reported to her mother the sexual contacts
that she had experienced with the defendant.

Although the victims’ mother apparently did not witness any
of the “touching” incidents, her testimony was corroborative
of the other events of the day, as related by the two girls. She
testified that on July 23, she did take her daughters and nephew
swimming at Pawnee Lake, that on their way home they
stopped at her brother-in-law’s house, that she and the older girl
proceeded to the defendant’s house, and that the older girl was
alone with the defendant when she went to pick her up. She
further testified that the older girl attended a slumber party
several days after July 23 and that after the party, she learned of
the sexual assaults.

In regard to the younger girl, the mother corroborated the
fact that the younger girl was sleeping on the bed with the
defendant when she awoke, the following morning. The older
girl testified that the younger girl moved from the mattress on
the floor to the bed with the defendant and slept the entire night
there with him.

The defendant denied engaging in inappropriate sexual
conduct, denied touching either girl, and denied kissing the
older girl.

The evidence which has been summarized was sufficient to
permit the jury to find the defendant guilty beyond a
reasonable doubt on both counts. The direct testimony by the
two victims described the sexual assaults. The testimony of the
mother provided corroborating evidence which, with the direct
testimony of the victims, was sufficient evidence to support the
verdicts.

Each offense is a Class IV felony. Neb. Rev. Stat.
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§ 28-320.01 (Reissue 1985). A person convicted of a Class 1V
felony is subject to the following penalties upon conviction:
“Maximum-five years imprisonment, or ten thousand dollars
fine, or both”; “Minimum-none.” Neb. Rev. Stat. § 28-105
(Reissue 1985).

We have repeatedly held that absent an abuse of discretion,
this court will not reduce a sentence imposed by the trial court if
the sentence is within statutory limits. State v. Miller, 226 Neb.
576,412 N.W.2d 849 (1987); State v. Schreck, 226 Neb. 172, 409
N.W.2d 624 (1987); State v. Nearhood, 223 Neb. 768, 393
N.W.2d 530 (1986). “[E]vidence as to a defendant’s life,
character, and previous conduct is highly relevant,” Schreck,
supra at 176, 409 N.W.2d at 627, and may be considered in
determining the propriety of the sentence. State v. Dobbins,
221 Neb. 778, 380 N.W.2d 640 (1986).

The sentences imposed by the trial court were well within
statutory limits and do not appear to have been the product of
an abuse of discretion. The evidence supports a finding that the
defendant has displayed sexual tendencies toward the victims
for more than 1 year. Sexual advances and assaults on minor
children are serious offenses. “The punishment for a criminal
act should in all circumstances be commensurate with the
offense.” State v. Foutch, 196 Neb. 644, 646, 244 N.W.2d 291,
292 (1976); State v. Kowalski, 214 Neb. 48, 332 N.W.2d 678
(1983). We find no abuse of discretion.

The judgment of the district court is affirmed.

AFFIRMED.

STATEOF NEBRASKA, APPELLEE, V. ALVIE CARLSON, APPELLANT,
418 N.W.2d 561

Filed January 29, 1988. No. 87-458.

Sentences: Appeal and Error. A sentence imposed within the statutory limits will not
be disturbed onappeal in the absence of an abuse of discretion.
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Appeal from the District Court for Platte County: Joun C.
WHITEHEAD, Judge. Affirmed.

Frank J. Skorupa, for appellant.
Alvie Carlson, pro se.

Robert M. Spire, Attorney General, and Linda L. Willard,
for appellee.

HasTings, C.J., WHITE, and GrANT, JJ., and BRODKEY. J.,
Retired, and CorRrRIGAN,D.J. '

BRODKEY, J., Retired.

On January 20, 1987, the county attorney of Platte County,
Nebraska, filed an amended information against the
defendant-appellant herein, Alvie Carlson, charging him in two
counts with the commission of two felonies. The charge in
count I was attempted first degree sexual assault, in violation of
Neb. Rev. Stat. §§ 28-201(1)(b) and 28-319(1)(a) (Reissue
1985); and in count I the defendant was charged with burglary,
under Neb. Rev. Stat. § 28-507 (Reissue 1985). On that same
date the defendant, after a full and exhaustive explanation of
his rights, pled guilty to both of the above charges, both of
which are Class I1I felonies carrying authorized sentences of
imprisonment of a maximum of 20 years and a minimum of 1
year.

Defendant was sentenced on both charges on April 20, 1987,
and we set out below the exact language of the court, so far as
pertinent, in imposing the sentences:

The overriding consideration that I have in this matter
is that you stand before me, this is the third time — you’ve
been twice before in the Penal Complex — this is the third
time before the Court, or maybe more. I’m trying to recall
from the presentence, but at least 1 can recall two
sentencings. I can also recall a case where you were
acquitted.

On Count I, the attempted first degree sexual assault, I
sentence you to a minimum of six and two-thirds,
maximum twenty years in the Nebraska Penal and
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Correctional Complex. As to the burglary charge, Count

II, inasmuch as you have pled guilty and admitted your

guilt in this matter, I am going to sentence you to a term of

four years maximum — four years minimum, twelve years

maximum. Both of these counts are to be served

concurrently. Or consecutively. Excuse me, consecutively.
In his brief on appeal to this court, counsel for defendant makes
three assignments of error: (1) The district court’s attempt to
impose a different maximum sentence after pronouncing a
sentence was error; (2) the district court’s attempt to impose a
consecutive sentence after pronouncing that the sentence was to
be served concurrently to the first sentence was error; and (3)
the sentences imposed by the district court were excessive and
an abuse of discretion.

It is to be noted from the language of the judge in sentencing
the defendant that the judge corrected his inadvertent
statement almost immediately, at least milliseconds after the
words came from his mouth, and practically in the middle of a
sentence. We believe it is clear, under the facts of this case, that
the judge did not intend to change a sentence or had not
finished pronouncing a sentence. In support of his allegations,
counsel for defendant relies upon the case of State v. Cousins,
208 Neb. 245, 302 N.W.2d 731 (1981). The Cousins case is the
only case in support of this proposition cited by defendant, and
we have been unable to discover any other Nebraska cases even
remotely similar to the facts of the case at bar.

In Cousins, the court had pronounced sentence and the
appellant had left the courtroom. Approximately 6 minutes
later, the judge called the appellant back into the courtroom.
The court then advised the appellant that it had misspoken and
intended to sentence appellant to consecutive and not
concurrent sentences as was earlier pronounced by the court.
This court held that the trial court’s attempt to correct the
sentence was ineffective.

In making the determination in Cousins, this court referred
to the case of State v. Snider, 197 Neb. 317, 248 N.W.2d 342
(1977). The facts as stated in Snider, supra, were that
“[ilmmediately after the court imposed the sentence the
defendant left the courtroom and slammed the door behind
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him ‘almost breaking the glass.” The sentencing judge then
immediately ordered the defendant brought back into the
courtroom, informed him that he was a ‘most unruly prisoner,’

and resentenced him . . . .” 197 Neb. at 319, 248 N.W.2d at 343.
This court held that the attempted change of sentence was a
nullity.

In the case at issue here, the time which elapsed between the
judge’s words in sentencing was practically nonexistent. The
“change” in the sentence is an obvious correction of a
misstatement on the part of the judge. It is all part of one
sentence, and not a case of imposition of a subsequent sentence.
The fact that the judge in this case corrected himself
immediately should be indicative of the fact that it was part of
the sentence and not the imposition of a subsequent sentence. It
is true that Cousins does enunciate the rule that a sentence
validly imposed takes effect from the time it is pronounced. The
question then presents itself as to what constitutes the
pronouncement of a sentence, and when does a sentence take
effect. Admittedly, in cases such as Cousins, supra, and Snider,
supra, as well as State v. Brewer, 190 Neb. 667, 212 N.W.2d 90
(1973), where a period of minutes or days elapsed between the
pronouncement of sentences, some ambiguity might exist. In
reviewing the record an appellate court might well discover
disparate sentences in separate parts of a bill of exceptions.
However, the record in this case is neither piecemeal nor
confusing.

In his oral argument to this court, counsel for defendant
inquired of the court as to what the correct rule should be so far
as time in which a judge who misspeaks can correct himself in
sentencing a defendant. He asks: Should it be a sentence, a
paragraph, a day, a week, a month, or longer? We concede the
difficulty in setting a hard-and-fast rule on this question, as
each case must depend upon its particular facts. We do not
intend to lay down such a rule in this case, but only hold that
under the facts of this particular case it should be clear to any
reasonable person that the judge, in correcting his language, did
not intend to enhance or increase the sentence in any manner.

Neb. Rev. Stat. § 83-1,105 (Reissue 1981), the indeterminate
sentencing act, provides, among other things:
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Except where a term of life is required by law, in
imposing an indeterminate sentence upon the offender,
the court may:

(1) Fix the minimum and maximum limits of the
sentence, but the minimum limit fixed by the court shall
not be less than the minimum provided by law nor more
than one-third of the maximum term, and the maximum
limit shall not be greater than the maximum provided by
law.

The sentences on the respective counts in this case clearly
comply with the above provisions of the statute, and, unless the
sentences imposed were excessive or constituted an abuse of
discretion as claimed by the defendant, they should be
affirmed.

We now examine defendant’s claim that such sentences were
excessive and an abuse of discretion. Defendant, in his brief,
argues that the sentences in this case were excessive because they
are more harsh than certain other sentences in cases cited by
him in his brief. Both of the charges against the defendant
involved in this case are Class 111 felonies. In such cases the
sentence is left to the sound discretion of the trial court, and
there is no requirement that the court compare the defendant’s
case with all other similarly charged Class 111 felonies prior to
imposing sentence. However, the court may take into
consideration a variety of factors in determining the type of
punishment and sentence to be given to the guilty defendant. In
this case it is clear that the court did so consider such evidence,
and the probation report received in evidence during the
hearing in this case is very enlightening as to the defendant’s
activities and character, none of which are impressive.
Defendant has a long history of illegal activity, dating back to
the age of 16. On three prior occasions the defendant had been
convicted of assault, and his work record for the last 6 years is,
at best, sporadic, and in some cases unconfirmed. The trial
court is in the best position to judge the facts, as well as the
demeanor of the defendant, in each particular case.

In pronouncing sentence, the court stated:

There are a number of factors the Court has to consider
when dealing with a sentencing of an individual on any
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criminal offense. One of those is punishment, another one

is a chance for rehabilitation of the defendant, factors as

to the effect on society a certain sentence would have . . ..
The court dismissed deterrence as one of the factors it was
considering in pronouncing sentence, and stated:

We have the effect of the punishment, the effect on society,

and the effect upon you.

The overriding consideration that I have in this matter
is that you stand before me, this is the third time — you’ve
been twice before in the Penal Complex — this is the third
time before the Court, or maybe more.

The mere fact that defendant’s sentences differ from those
which may have been issued from other courts in other
instances does not make the imposition of defendant’s
sentences in this case an abuse of the court’s discretion.

In his brief on appeal to this court at 4, counsel for defendant
states: “The abuse of discretion is evident in the fact that the
judge imposed the absolute maximum sentence that could be
handed down by setting the minimum sentence at one-third of
the maximum sentence allowed under a Class 111 Felony.” In
this connection we call attention to the case of State v.
McMullen, 195 Neb. 796, 240 N.W.2d 844 (1976), in which case
the defendant pled guilty to embezzlement, and after
considering the presentence investigation report, the district
court sentenced the defendant to a term of 7 years in the
Nebraska Penal and Correctional Complex. The defendant’s
sole contention on appeal was that the sentence was excessive.
This court affirmed the judgment and sentence of the district
court, saying at 796, 240 N.W.2d at 845: “The sentence
imposed, although the maximum, was within the statutory
limits and will not be disturbed on appeal in the absence of an
abuse of discretion. State v. Allen, ante p. 560, 239 N.W.2d
272 (Emphasis supplied.) The court continued, stating, “We
point out that under the terms of section 83-1,105, R. S. Supp.,
1974, and our decision in State v. Hedglin, 192 Neb. 545, 222
N.W.2d 829, the defendant’s sentence under the law is an
indeterminate sentence of 1 to 7 years.” 195 Neb. at 796, 240
N.W.2d at 845.

It is clear that in the instant case, as well as in other
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indeterminate sentence cases, it does not follow that the
convicted defendant will have to serve the maximum possible
sentence. There is always the opportunity that he will be
discharged earlier, depending upon his conduct. In its opinion
in McMullen, the court points out that the defendant had
committed many other continuous embezzlements, although
for small amounts, and that he spent $50 to $100 per day on the
horseraces, spent money by living beyond his means, gambled
on football games, and made trips to Las Vegas. The court
stated:
This repetitive and continuous felonious conduct,
combined with the lack of mitigating circumstances in the
disposition of the embezzled funds, clearly demonstrates
that the sentence imposed in this case is not an abuse of
discretion. The record supports, as in most embezzlement
cases, that there is not much danger of the defendant
committing a violent crime. But the serious and
continuous offenses committed and the conduct of the
defendant in the community give weight to a
determination that a lesser sentence would depreciate the
seriousness of the defendant’s crime and promote
disrespect for the law.
195 Neb. at 797, 240 N.W.2d at 845.

In the instant case the probation officer’s report and the
evidence adduced at the hearing in which the defendant pleaded
guilty, including pictures of the injuries done to the victim,
clearly, in our opinion, justify the sentences imposed.

After the filing of the appellee’s brief in this court on August
6, 1987, the defendant, Alvie Carlson, acting pro se and not
through an attorney, filed an additional brief on August 31,
1987, entitled “Amended [sic] To Brief Of Appellant.” In the
brief he does not further argue any of the points discussed in the
appellant’s and appellee’s briefs filed herein but, on the
contrary, requests certain action or relief which is inappropriate
for consideration in this direct appeal to the Supreme Court,
and we will not discuss it further.

In view of what we have stated above, we conclude that the
sentences of the district court were correct in all respects and
should be sustained.

AFFIRMED.
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MARION G. CURLILE, APPELLEE, V. DAVID R. LINDNER,
APPELLANT.
418 N.W.2d 256

Filed January 29, 1988. No. 87-479.

Appeal and Error. It has long been the rule in an action at law, where a jury has been
waived and the evidence is in conflict, this court, in reviewing the judgment, will
presume that the controverted facts were decided by the trial court in favor of
the successful party, and those findings will not be disturbed on appeal unless
clearly wrong. It is not within the province of this court to resolve conflicts in or
reweigh the evidence.

Appeal from the District Court for Custer County: RONALD
D. OLBERDING, Judge. Affirmed.

Sennett & Roth, for appellant.

David W. Pederson and Terrance O. Waite of Murphy,
Pederson, Piccolo & Pederson, for appellee.

HasTtInGgs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This is an appeal from the district court for Custer County.
The district court, on appeal, affirmed the judgment of the
Custer County Court which was entered following a bench
trial. Plaintiff-appellee, Marion G. Curlile, obtained a
judgment against defendant-appellant, David R. Lindner, as a
result of an automobile accident between the two parties at an
uncontrolled intersection in Broken Bow, Nebraska. The
district court affirmed the judgment after finding that although
there was a conflict in testimony, there was no clear error on the
record.

The accident occurred on August 18, 1986, at the intersection
of 11th and C Streets. The evidence establishes that appellee
Curlile was southbound on 11th Street. Appellant Lindner was
eastbound on C Street. As the cars approached the intersection,
appellant was to the right of appellee. There were no other
witnesses to the accident.

Testimony at trial indicates that both parties agree that
appellant Lindner’s vehicle struck Curlile’s pickup truck on the
right rear area, behind the right rear tire. They also agree that
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Curlile’s pickup was at least partially through the intersection,
on the southwest side, at the time of the collision. The
intersection was clear and open, with no one’s view being
obstructed.

Curlile alleges that the accident was the direct and proximate
result of Lindner’s negligent operation of his vehicle. Curlile
testified that he was almost completely through the intersection
before he was hit. In short, Curlile alleged that he was properly
within the intersection first, that Lindner failed to yield to him
because he was not keeping a proper lookout, and that Lindner
was operating his vehicle at an excessive speed.

Lindner alleged that Curlile failed to yield the right-of-way to
him, as required, since Lindner was to the right of Curlile as
they approached the intersection. Lindner also counterclaimed
in the suit for damages sustained by his vehicle.

Appellant relies on this court’s decision in Kendall v.
Hongsermeier, 217 Neb. 109, 347 N.W.2d 855 (1984), in
asserting that the district court erred in sustaining the trial
court’s order. He alleges that appellee is barred from recovery as
a matter of law because Curlile violated Neb. Rev. Stat.
§ 39-635(1) (Reissue 1984), which provides: “When two
vehicles approach or enter an intersection from different
roadways at approximately the same time, the driver of the
vehicle on the left shall yield the right-of-way to the vehicle on
theright.”

This court in Kendall, supra, reiterated its rule expressed in
Gernandt v. Beckwith, 160 Neb. 719, 721, 71 N.W.2d 303, 304
(1955), which states:

[The right-of-way statute] does not mean that drivers of
motor vehicles are permitted to race or to gamble on
which vehicle may enter the intersection a few feet ahead
of the other. When a collision occurs in the ordinary city or
country intersection, unless there is evidence that one of
the vehicles was traveling at a very much greater rate of
speed than the other, it is self-evident that the vehicles were
reaching the intersection “at approximately the same
time.”

As stated in the above rule from this State’s case law, “unless
there is evidence that one of the vehicles was traveling at a very
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much greater rate of speed than the other,” plaintiffs in a
position such as appellee’s herein will likely find it difficult to
prove negligence on the part of a driver with the right-of-way at
an intersection. At trial appellee presented some evidence that
appellant may have been going faster than his testimony
indicated. Evidence was presented which established that
appellant’s vehicle left approximately 30 feet of skid marks
prior to impact. In addition, testimony revealed that appellee’s
pickup was hit with such force that it was turned nearly in the
opposite direction as appellee had been driving. In sum, there
was competent evidence to support a conclusion that
appellant’s vehicle was traveling at an excessive speed.

It has long been the rule in an action at law, where a jury has
been waived and the evidence is in conflict, this court, in
reviewing the judgment, will presume that the controverted
facts were decided by the trial court in favor of the successtul
party, and those findings will not be disturbed on appeal unless
clearly wrong. It is not within the province of this court to
resolve conflicts in or reweigh the evidence. Kracl v. Aetna Cas.
& Surety Co., 220 Neb. 869, 374 N.W.2d 40 (1985).

We agree with the district court that although there was
conflicting testimony, there is no clear error on the record.

AFFIRMED.

INREINTERESTOFG.B., M.B.,ANDT.B., CHILDRENUNDER 18
YEARS OF AGE.
STATE OF NEBRASKA, DEPARTMENT OF SOCIAL SERVICES,
APPELLANT, V. M.J.B., APPELLEE.
418 N.W.2d 258

Filed January 29, 1988. No. 87-543.

1. Statutes: Appeal and Error. In the absence of anything indicating to the
contrary, statutory language is to be given its plain and ordinary meaning; the
Nebraska Supreme Court will not resort to interpretation to ascertain the
meaning of statutory words which are plain, direct, and unambiguous.
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2. Constitutional Law: Legislature. The Legislature has plenary legislative
authority limited only by state and federal Constitutions, and restrictions to
legislative power are not to be inferred unless clearly implied.

: . Control of the purse strings of government is the supreme
legislative prerogative, indispensable to the independence and integrity of the
Legislature, and not to be surrendered or abridged save by the Constitution
itself.

4. Constitutional Law: Juvenile Courts: Minors. The provision of Neb. Rev. Stat.
§ 43-284 (Reissue 1984) which provides that the “Department of Social Services
shall have the authority to determine the care, placement, medical services,
psychiatric services, training, and expenditures on behalf of each child
committed to it” by a juvenile court, does not contravene the distribution of
powers clause contained in Neb. Const. art. I, § 1.

Appeal from the Separate Juvenile Court of Douglas
County: JosepH W. MoyLAN, Judge. Reversed and vacated.

Robert M. Spire, Attorney General, Royce N. Harper, and
Marie C. Pawol, for appellant.

Lisa C. Lewis of Byrne, Rothery, Lewis, Bedel, Tubach &
Zielinski, guardian ad litem, and Thomas V. Van Robays, for
appellee.

HasTtings, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

CAPORALE, J.

Following a June 3, 1987, review hearing, the separate
juvenile court of Douglas County continued temporary
custody of the subject juvenile, M.B., in and with the appellant,
Nebraska Department of Social Services; found it to be
necessary and in the juvenile’s best interests that she be placed at
the Maridell treatment center at Austin, Texas; directed the
department to so place the juvenile; directed the juvenile’s
parents (notwithstanding the fact the court had not acquired
jurisdiction of the juvenile’s father) to pay any insured costs;
and directed the department to bear the remaining costs. The
department asserts the juvenile court erred in directing the
department to make a specific placement. The department’s
assignment of error being meritorious, we reverse, vacate, and
hold the order of the juvenile court for naught.

This matter first came to the attention of the juvenile court
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on November 4, 1981, when a petition was filed alleging that the
subject juvenile lacked “proper parental care by reasons of the
faults or habits” of her natural mother, thus being a juvenile
within the meaning of then Neb. Rev. Stat. § 43-202(2)(b)
(Reissue 1978). Effective July 1, 1982, that statute was
superseded by Neb. Rev. Stat. § 43-247(3) (Cum. Supp. 1982),
which, to the extent material to this case, confers jurisdiction to
the juvenile court in language identical to that of
§ 43-202(2)(b); the subsequent changes in § 43-247 (Reissue
1984 & Cum. Supp. 1986) contain no relevant amendments.
Neb. Rev. Stat. § 43-284 (Reissue 1984) provides in part:
When any juvenile is adjudged to be under subdivision
(3) of section 43-247, the court . . . may make an order
committing the juvenile to the (1) care of some suitable
institution, (2) care of some reputable citizen of good
moral character, (3) care of some association willing to
receive the juvenile . . . (4) care of a suitable family, except
that under subdivision (1), (2), (3), or (4) of this section
upon a determination by the court that there are no
private or other public funds available for the care,
custody, education, and maintenance of a juvenile, the
court may order a reasonable sum for the care, custody,
education, and maintenance of the juvenile to be paid out
of a fund which shall be appropriated annually by the
county where the petition is filed until suitable provisions
may be made for the juvenile without such payment, or (5)
care and custody of the Department of Social Services. . . .
The Department of Social Services shall have the
authority to determine the care, placement, medical
services, psychiatric services, training, and expenditures
on behalf of each child committed to it.

Section 43-284 has recently been amended, but these
amendments are not relevant to the issue presently before us.
‘See § 43-284 (Supp. 1987). '

In the absence of anything indicating to the contrary,
statutory language is to be given its plain and ordinary
meaning; this court will not resort to interpretation to ascertain
the meaning of statutory words which are plain, direct, and
unambiguous. In re Interest of Richter, 226 Neb. 874, 415
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N.W.2d 476 (1987); Lawson v. Ford Motor Co., 225 Neb. 725,
408 N.W.2d 256 (1987).
The parties to this appeal do not claim § 43-284 is
ambiguous; indeed, the words used in the statute are plain,
direct, and unambiguous, and the plain and ordinary meaning
of this language is clear: The juvenile court may commit a child
adjudged to fall within the purview of § 43-247(3) to a variety
of placements in accordance with the juvenile’s best interests.
If, however, the placement is other than in and with the
department, the county in which the petition was filed is
responsible for costs which cannot be borne otherwise. On the
other hand, if the court commits a child to the department, the
department, as the entity which must pay the costs not
otherwise borne, has the sole authority to determine the child’s
care and placement. Without specifically claiming that the
questioned portion of § 43-284 violates the distribution of
powers provision contained in Neb. Const. art. II, § 1, the
Juvenile in the present case contends the statute
contradicts the very nature of the reasoning behind the
separation of powers, and it would be ludicrous to think
that the Juvenile Court would have to abidce by a decision
ol the Nebraska Department of Social Services regarding
the care of a child, even if the Court knew that such care
was not in the best interest of that child.

Brief for Appellee at 9.

Ignoring for now the epistemological question implicit in the
juvenile’s contention, and indeed in the very existence of
separate juvenile courts, it is sufficient to note that the statute in
question does not restrict the court in the manner the juvenile
contends. Under the statute, if the juvenile court finds that the
placement selected by the department is not in a child’s best
interests and that some other placement would better serve
those interests, the court is free to remove the child from the
custody of the department and place the child wherever the
court concludes best meets the child’s needs. Of course, if the
court elects to do so, the county in which the petition was filed
will have to bear any costs not otherwise borne. This is not an
impermissible constraint on the authority of the court but,
rather, a rational method of allocating costs hand-in-glove with

o
N
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authority, and one which the Legislature is clearly permitted to
indulge. See, Lenstrom v. Thone, 209 Neb. 783, 311 N.W.2d
884 (1981) (which, in approving a legislatively adopted
scholarship program, observed that the Legislature has plenary
legislative authority limited only by state and federal
Constitutions and that restrictions to legislative power are not
to be inferred unless clearly implied); State ex rel. Meyer v.
State Board of Equalization & Assessment, 185 Neb. 490, 176
N.W.2d 920 (1970) (which, in approving a legislatively imposed
ceiling on annual personal service expenditures, quoted with
approval the statement that control of the purse strings of
government is the supreme legislative prerogative,
indispensable to the independence and integrity of the
Legislature, and not to be surrendered or abridged save by the
Constitution itself).

As § 43-284 does not offend the distribution of powers
provision of this state’s Constitution, and we find no
constitutional language which either expressly or by implication
clearly restricts the power of the Legislature to allocate costs
commensurate with authority as it did in the statute in question,
the order of the separate juvenile court is a nullity.

REVERSED AND VACATED.

TaNYA A. NIEDBALSKI, APPELLEE, V. BOARD OF EDUCATION OF
ScHooL DisTRICT NO. 24 OF PLATTE CENTER, APPELLANT.
418 N.W.2d 565

Filed February 5, 1988. No. 85-945.

1. Schools and School Districts: Appeal and Error. In a proceeding in error, the
district court, as well as this court, reviews the school board’s decision to
determine (1) whether the board acted within its jurisdiction and (2) whether the
evidence is sufficient as a matier of law to support its decision.

2. Appeal and Error. A review by petition in error is conducted solely on the record
made by the tribunal whose action is being reviewed, and no new facts or
evidence can enter into the consideration of the court.

. In a proceeding in error, if the tribunal acted within its jurisdiction and

its findings are sustained by some competent evidence, its action must be
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sustained.

4. Statutes: Legislature: Intent. In the absence of anything indicating to the

contrary, statutory language is to be given its plain and ordinary meaning. It is

not within the province ot this court to read a meaning into a statute which is not
warranted by the legislative language.

Evidence: Contracts. When an instrument consists partly of written and partly

of printed form, the former controls the latter, where the two are inconsistent.

Neb. Rev. Stat. § 25-1216 (Reissue 1985).

6. : . Typewriting is writing within the contemplation of the statute
providing that when an instrument consists partly of written and partly of
printed form, the writing controls the printed form, where the two are
inconsistent.

7. Contracts. The consiruction of a contract, if needed. is a question of law for the
court.

n

Appeal from the District Court for Platte County: Joun C.
WHITEHEAD, Judge. Reversed and remanded with directions.

~ Kelley Baker and Jerry Pigsley of Nelson & Harding, for
appellant.

Robert R. Steinke of Allphin & Steinke, for appellee.

Mark D. McGuire of Crosby, Guenzel, Davis, Kessner &
Kuester, for amicus curiae Nebraska State Education
Association.

HasTINGS. C.J., BOoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

This is an appeal in a proceeding in error to review the
decision of the board of education of School District No. 24 of
Platte Center, terminating the employment of the plaintiff,
Tanya A. Niedbalski, at the close of the 1984-85 contract year.

The facts are largely undisputed. The plaintiff had been
employed as a teacher by the defendant school district for
approximately 5 years.

On March 12, 1985, a teacher’s renewal contract was
delivered to the plaintiff by Ernie Schmidt, the president of the
board of education of the district. The terms and conditions of
the renewal contract were contained in 11 paragraphs,
paragraphs 9 and 10 of which specifically stated as follows:

NINTH: Hereafter, this contract may be continued by a
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separate, annual written “Renewal Agreement” which
shall incorporate all the provisions hereof by reference,
except as stated on such Renewal Agreement. Renewal
Agreements or renewal contracts must be executed by the
Teacher and delivered to the Superintendent of Schools or
the Secretary of the Board of Education of the District
within fifteen (15) calendar days of receipt thereof from
the district. Said Renewal Agreement or renewal contract
shall not be offered to the Teacher prior to March 15.
Contract renewal amendment, termination or
cancellation shall also be subject to the requirements of
Sections 79-12,111 through 79-12,114 R.R.S. (1982 Supp)
and any other applicable state statutes. _

TENTH: The failure to return a signed copy of the
contract or renewal agreement to the Secretary of the
Board of Education of the District on or before March 19,
1985 shall constitute a rejection by the Teacher of the offer
of employment.

The date of “March 19, 1985,” in paragraph 10 was typed in
the printed agreement in the provided space and was of larger
type size than the printed portion. Schmidt testified that he
pointed out that return date to the plaintiff when he delivered
the renewal contract to her. The plaintiff testified that she did
not recall Schmidt’s telling her that the contract had to be
returned by March 19, 1985. However, she also testified that
she signed the renewal contract on March 19 and intended to
return the contract to school officials on that day. At various
times during the day of March 19 she thought about returning
the contract, but forgot to do so. At 11 that evening she
remembered that she had left the contract on her desk. She
immediately told her husband about her failure to return the
contract that day, and they discussed the possibility of calling a
member of the board of education to indicate that she would be
returning the contract. They decided that since it was late in the
evening she would not call and disturb anyone, and would
return the contract the next morning. She returned the contract
the next morning around 7:30 a.m. by placing it in the school
board’s mailbox in the office.

Schmidt testified that the plaintiff admitted to him that the
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contract was being returned late and explained her reasons for
doing so. Schmidt agreed with her that it was late and took the
contract. The plaintiff recalled telling Schmidt her reasons for
returning the contract on March 20, but does not remember
using the word ““late.” ,

On April 12, 1985, the board of education notified the
plaintiff that it was considering terminating her employment
contract at the close of the 1984-85 school year due to her failure
to return the contract on or before March 19, 1985. The letter
cited Neb. Rev. Stat. § 79-12,112 (Cum. Supp. 1984), which
provides in pertinent part that a school board may terminate a
permanent certificated employee’s contract for

(3) failure of the certificated employee upon written
request of the school board or the administrators of the
school district to accept employment for the next school
year within the time designated in the request, except that
the certificated employee shall not be required to signify
such acceptance prior to March 15 of each year . . ..
The letter also notified the plaintiff of the procedure to follow if
she wished to have a hearing on the matter. The plaintiff
responded by written request on April 12, 1983, that she wished
to have a hearing. In a letter dated April 22, 1985, the board of
education notified her of the date, time, and place of the
hearing, the reason for considering termination of her
employment, the statutory authority for such termination as set
out in § 79-12,112(3), the name of the witness who would
testify, the substance of his testimony, and the identity of each
document to be introduced.

The hearing by the board of education was held on May 1,
1985, and the testimony described above was given by Schmidt
and the plaintiff. Subsequently, the board of education adopted
aresolution terminating the plaintiff’s contract at the end of the
1984-85 contract year for the reason that she failed to sign and
return the renewal contract on or before March 19, 1985.

The trial court found generally for the plaintiff and against
the defendant, reversed and vacated the resolution purporting
to terminate employment of the plaintiff, and ordered that she
be restored to her teaching position and her salary reinstated.
The defendant has appealed from that judgment.
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In its first assignment of error the defendant contends that
the district court failed to apply the correct standard of review.

In a proceeding in error, the district court, as well as this
court, reviews the school board’s decision to determine (1)
whether the board acted within its jurisdiction and (2) whether
the evidence is sufficient as a matter of law to support its
decision. Nuzum v. Board of Ed. of Sch. Dist. of Arnold,
antep. 387,417 N.W.2d 779 (1988); Meier v. State, ante p. 376,
417 N.W.2d 771 (1988); Eshom v. Board of Ed. of Sch. Dist.
No. 54,219 Neb. 467, 364 N.W.2d 7 (1985).

A review by petition in error is conducted solely on the record
made by the tribunal whose action is being reviewed, and no
new facts or evidence can enter into the consideration of the
court. Flood v. Keller, 214 Neb. 797, 336 N.W.2d 549 (1983). If
the tribunal acted within its jurisdiction and its findings are
sustained by some competent evidence, its action must be
sustained. Flood v. Keller, supra.

In this case the defendant acted within its jurisdiction.
Section 79-12,112(3) authorizes the board to terminate a
permanent, certificated teacher’s contract for

(3) failure of the certificated employee upon written
request of the school board or the administrators of the
school district to accept employment for the next school
year within the time designated in the request, except that
the certificated employee shall not be required to signify
such acceptance prior to March 15 of each year . . ..

The plaintiff argues that the intent of the statute was to
prevent a teacher from undue prejudice that would be imposed
by a school board’s demanding acceptance of a renewal
contract prior to March 15 of each year, and to prevent a school
board from undue prejudice that would result from a teacher
who refused to indicate acceptance of a contract until a very late
date. The plaintiff argues that in order for the defendant to
terminate her contract, it must have been prejudiced by the late
return, However, there is no language in the statute which limits
the school board’s right to terminate a teacher for the late return
of a renewal contract to situations in which the school board is
prejudiced by the late return.

Recognition that legislators typically vote on the language
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of a bill generally requires this court to assume that the
legislative purpose is expressed by the ordinary meaning
of the words used . . . thus, in the absence of anything
indicating to the contrary, statutory language is to be given
its plain and ordinary meaning. . . . Finally, it is not within
the province of this court to read a meaning into a statute
which is not warranted by the legislative language . . . .
(Citations omitted.) Lawson v. Ford Motor Co., 225 Neb. 725,
727-28,408 N.W.2d 256, 258 (1987).

The second issue is whether the evidence was sufficient as a
matter of law to sustain the school board’s decision. The
evidence is sufficient as a matter of law if the board could
reasonably find the facts as it did on the basis of the evidence
before it. Nuzum, supra. Based on the evidence adduced at the
hearing, there was sufficient evidence as a matter of law for the
board to terminate the plaintiff’s contract due to its late return.
Paragraph 10 of the renewal contract stated that it was to be
returned to the secretary of the board of education on or before
March 19, 1985. The plaintiff admits that she did not return the
contract until March 20, 1985. Under the terms of paragraph 10
the contract was clearly late.

The question then becomes whether, in light of the language
in paragraph 9, the contract was ambiguous as to the return
date. The defendant contends, in its second and third
assignments of error, that the trial court erred in finding that the
contract was ambiguous and in failing to give effect to the clear
intent of the parties in construing the contract.

As this court stated recently in Luschen Bldg. Assn. v.
Fleming Cos., 226 Neb. 840, 847,415 N.W.2d 453, 458 (1987):

[1]t is the law of Nebraska that the construction of a
contract, if needed, is a question of law for the court as
well as a duty that rests upon the court, and there can be
no ambiguity unless and until an application of pertinent
rules of interpretation leaves it really uncertain which of
two or more possible meanings represents the true
intention of the parties.

The provision in paragraph 9 is that the renewal contract
must be executed by the teacher and delivered “within fifteen
(15) calendar days of receipt thereof from the district.” The
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































